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RESOLUTION 01-01-05 
 
DIGEST  
Child Custody and Visitation: Move-Away Cases 
Amends Family Code section 7501.1 concerning move-away cases. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION   
APPROVE  IN PRINCIPLE  
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 7501.1 concerning move-away cases.  This resolution should 
be approved in principle because it clarifies a long line of difficult cases involving the balancing of a 
custodial parent's right to change the residence of a minor child against the detriment to the non-custodial 
parent’s relationship with the child caused by a move. The Legislature's attempt to clarify the law of move-
away in this state, by incorporating by reference the 1996 case of  In Re Marriage of Burgess (1996) 13 
Cal.4th 25, 51 Cal.Rptr.2nd 441, limited judicial decision making in this area of family law. The proposed 
code amendments conform to current law as set forth in the most recent Supreme Court holding in In Re 
the Marriage of LaMusga (2004) 32 Cal.4th 1072.  The amendments as proposed are necessary to correct 
the statute after this most recent holding. Preserving the Court’s discretion in child custody cases is 
essential to protection of parent-child relationships.  
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION RECOMMENDATION 
APPROVE AS AMENDED 
 
The intent of this resolution is to codify the holding in LaMusga to clarify the holding in Burgess and to 
provide trial courts with direction and consistency in cases where a custodial parent requests to right to 
change the residence of the minor child/children.  Proponent is the San Diego County Bar Association.  
The Committee recommends Approve by a vote of twelve Ayes and three Noes. 
This position is only that of the Family Law Section of the State Bar of California.  This position has not 
been adopted by either the State Bar's Board of Governors or overall membership, and is not to be 
construed as representing the position of the State Bar of California.  Membership in the Family 
Law Section is voluntary and funding for section activities, including all legislative activities, is obtained 
entirely from voluntary sources.
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Family Code section 7501.1 to read as follows: 
 

§ 7501 1 
2 
3 
4 

(a) A parent entitled to the custody of a child has a right to change the residence of the child, subject 
to the power of the court to restrain a removal that would prejudice the rights or welfare of the child.  
[remains unchanged] 
(b) It is the intent of the Legislature to affirm the decision in In re Marriage of Burgess (1996) 13 5 
Cal.4th 25, and to declare that ruling to be the public policy and law of this state. (Am Stats 2003, 6 
C674) 7 
(b)  Where a final judgment on the physical custody of a minor child has been entered and the 8 
primary custodial parent either notifies the non-moving parent of an intent to move or files a motion to 9 
request a move of the child’s primary residence, and the non-moving parent both opposes the move 10 
and requests a change of custody in the event of the move: 11 
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(1)  the burden shall be on the non-moving parent to show the move is detrimental to the parent-child 12 
relationship of the non-moving parent; and 13 
(2)  if detriment is shown, a best interests test shall apply on the issue of the modification of physical 14 
custody and visitation. 15 
(3)  Each parent shall have the right to a full evidentiary hearing on a de novo basis on the issue of 16 
custody and visitation, including the right to take oral testimony. 17 
(4)  At the evidentiary hearing, the factors set out below shall be considered by the court in 18 
determining the best interest of the child: 19 
(A)  the likely impact of the proposed move on the non-custodial parent’s relationship with the 20 
children; 21 
(B)  the children’s interest in stability and continuity in the custodial arrangement;  22 
(C)  the distance of the move;  23 
(D)  the age of the children;  24 
(E)  the children’s relationship with both parents;  25 
(F)  the relationship between the parents including, but not limited to, their ability to communicate and 26 
cooperate effectively and their willingness to put the interests of the children above their individual 27 
interests;  28 
(G)  the wishes of the children if they are mature enough for such an inquiry to be appropriate;  29 
(H)  the reasons for the proposed move;  30 
(I)  the extent to which the parents are currently sharing custody; and 31 
(J)  any other considerations the court deems proper. 32 
(5)  The issues of detriment to the parent-child relationship and, if detriment is found, the best 33 
interests of the child shall be heard at the same trial, unless good cause is shown to bifurcate the 34 
issues.35 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association. 

 
STATEMENT OF REASONS: 

 
Existing Law:  The law regarding move-away cases has been an issue of much debate and case law.  
The two code sections dealing with move-away cases are Family Code section 3024, where a moving, 
custodial parent is required to provide the non-custodial parent with a minimum of 45 days written notice 
of the intent to move and Family Code section 7501, which permits a custodial parent with the right to 
move, unless it would cause harm to the child.  The legislature codified the prior leading case regarding 
move-aways, In re Marriage of Burgess (1996) 13 Cal.4th 25, declaring the ruling in Burgess as the law 
of the State.   
In re Marriage of LaMusga was decided in 2004, which clarified Burgess and added a two-step process 
to ascertaining the move of the child.  In LaMusga, the non-custodial parent bears the initial burden of 
showing the proposed relocation of the children’s residence would cause detriment to the children, 
which would require a reevaluation of the children’s custody.  The impact the move may have on the 
parent-child relationship of the non-moving parent is a relevant factor in ascertaining if detriment will be 
found.  If the non-custodial parent makes such an initial showing of detriment, the court must determine 
whether a change in custody is in the best interests of the child(ren).  

 
This Resolution:  Would codify the holding in LaMusga, which has clarified Burgess and given the non-
custodial parent the right to use the move as the basis for a finding of detriment in the parent-child 
relationship.  The current statute codifies the 1996 case of Burgess.  This resolution would take the 
effect a substantial move may have on a parent-child relationship and permit the non-moving parent to 
use this potentially negative effect on the parent-child relationship as one of the factors in determining if 
the custodial parent should be permitted to move with the child or if the child should remain in his/her 
current place of residence. 

 
The Problem:  Currently, both appellate and trial counsel are unable to utilize the legal analysis and 
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conclusions drawn thereon from the courts of our state when that reasoning is contained within opinions 
not certified for publication. However, unpublished opinions frequently expose a division among the 
various district courts of appeal, a division within a single district, and/or a trend of decisions made by a 
superior court judge. In inability to cite to these freely available opinions hinders counsel's ability to 
effectively advocate legal arguments.  The ability to cite to unpublished opinions would permit counsel to 
argue more effectively on behalf of their clients and to anticipate and address potential questions from 
the court. The amendment would also clarify counsel=s ability to cite to unpublished opinions to 
demonstrate a division among the district appellate courts as a ground for the necessity for review in 
accordance with California Rules of Court, rule 28. 

 
IMPACT STATEMENT 
 
This resolution does not affect any other law statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Michele B. Brown, CLS-F, Law Offices of Beatrice L. 
Snider, APC, 9663 Tierra Grande, #301, San Diego, CA  92126; voice 858-566-6650; fax: 858-566-
7201; email: Michele.brown@blsapc.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Michele B. Brown 
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RESOLUTION 01-02-05 
 
DIGEST  
Custody/Visitation of Children: Amended Judicial Council Forms  
Amends Family Code section 3022 to mandate the use of specific forms when requesting child custody 
and/or visitation orders. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Family Code section 3022 to mandate the use of specific judicial council forms 
when requesting child custody and/or visitation orders.  This resolution should be disapproved because 
the proponent’s concern has already been addressed through form amendment. 
  
While it is true that it is difficult for parties to reach agreement on the emotional issues of child custody and 
visitation when a specific parenting schedule is not part of the initial pleadings, this resolution does not fix 
the problem. While the better practice is to attach specific forms which describe a desired parenting plan, 
these forms are already available for party use.  The direct mediation process currently mandated 
between parents with a third party mental health neutral  educates parents as to age-appropriate 
schedules and provides flexibility and a foundation for joint problem solving and time sharing that is not 
available through the exchange of pleadings. Requiring a parent to plead a specific detailed parenting plan 
encourages rigidity, not flexibility, causing parents to cling to their position, whether or not it is in their 
child(ren)'s best interest.  
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION RECOMMENDATION 
DISAPPROVE 
 
This resolution would require the moving and responding party to specifically plead the child-sharing plan 
they are proposing to the other side.  The proponent is the San Diego County Bar Association.   
 
The Committee recommends Disapproval of this resolution by a vote of fourteen Noes and one Aye.  It is 
the consideration of the Committee that currently there are forms available to propose a child-sharing plan 
which are largely not being used.  A large number of self represented persons would have no or limited 
ability to develop a plan and, in a situation where one party has proposed a plan and the other acquiesces 
without a clear understanding of what he or she is agreeing to, prejudice will occur.  In the situation where 
both parties submit plans but there are diametrically opposed, Family Court Services mediation and/or 
litigation would still be required.   
This position is only that of the Family Law Section of the State Bar of California.  This position has not 
been adopted by either the State Bar's Board of Governors or overall membership, and is not to be 
construed as representing the position of the State Bar of California.  Membership in the Family 
Law Section is voluntary and funding for section activities, including all legislative activities, is obtained 
entirely from voluntary sources.
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Family Code section 3022 to read as follows: 
 

§ 3022 1 
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(a)  The court may, during the pendency of a proceeding or at any time thereafter, make an order for 
the custody of a child during minority that seems necessary or proper. (R & Ad Stats 1993, C 219)   

2 
3 
4 
5 
6 
7 
8 
9 

(b)  The filing of an Order to Show Cause or Notice of Motion, and any Response thereto, for custody 
and visitation of minor children shall include the following judicial council forms:  Child Custody and 
Visitation Order Attachment, Children’s Holiday Schedule Attachment, Additional Provisions-Physical 
Custody Attachment, Joint Legal Custody Attachment, as they may be amended from time to time. 
(c)  The moving and responding party shall specifically plead on the judicial council forms, or using 
the forms as a guideline in the attached declaration, each parties’ proposed child-sharing schedule. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association. 
 
STATEMENT OF REASONS: 
 
Existing Law:  Existing law requires the moving party to file an Order to Show Cause Motion, with an 
attachment entitled “Application for Order and Supporting Declaration (Form FL-310).  The responding 
party is required to file a Responsive Declaration to Order to Show Cause or Notice of Motion (Form FL-
320).  In the moving motion, there is a small box for the party to check if they want “reasonable visitation” 
ordered or “other.”  There is no requirement for the moving party to plead any type of proposed child-
sharing schedule.  The Responsive declaration merely gives the responding party a box to check if they 
(a) agree, (b) disagree, or (c) other with the motion for custody and visitation.  The required judicial council 
forms do not require either party plead any type of child-sharing plan. 
 
The business office carries packets for self-represented persons to purchase, which include the above-
required forms to file a motion for custody and/or visitation of minor children.  The self-represented 
persons purchase the packet for a specific price.  All judicial council forms are also available on the 
Internet through court sites free of charge.  The judicial council forms are also available through various 
programs, such as Legal Solutions. 
 
This Resolution:  Would require the moving and responding party to specifically plead the child-
sharing plan they are proposing to the other side.  This causes the moving party to consider a plan 
that would be in his/her child’s best interests prior to filing a motion and present the proposed plan to 
the other parent.  When the responding party is served with the motion for custody/visitation, he/she 
will be presented with a full custody and visitation plan for the minor children.  The responding party 
will also have Responsive pleadings (judicial council forms) that enable him/her to specifically plead 
his/her plan.  If the responding party agrees with the proposed plan or his/her plan is similar to the 
moving parties’ plan, the parties may be able to reach a full agreement on the child-sharing issues and 
obviate the need for a Family Court Services appointment and a contested hearing. 
 
This resolution could also greatly decrease the animosity and polarization that occurs with the filing of 
lengthy declarations that are often detrimental to the children’s best interests and still provide no plan 
for the child-sharing arrangement.  Requiring both parties to plead with specificity the proposed child-
sharing schedule may reduce the acrimony in custody litigation. 

 
The Problem:  As stated under “the resolution,” there is a huge problem with parties, with or without 
counsel, filing motions and responses for custody and visitation without ever identifying in the pleading 
what type of relief is sought.  It is difficult, if not impossible, to reach any type of agreement on custody 
and visitation if neither side knows what type of schedule is being requested.   In addition, both parties 
are filing lengthy, polarizing declarations describing every reason why the other parent is a horrible 
person, not fit to parent the child.  These declarations become a matter of public record and the child 
may one day read these declarations.  In addition, the inflammatory statements made in these 
declarations escalate the emotions in family law cases and increase attorney fees.  The negative 
statements in custody and visitation declarations often dictate the manner in which the rest of the case 
is litigated. 



01-02-3 

 
If parties plead their requests with specificity this should increase the number of settlements, decrease 
the number of appointments needed for Family Court Services mediators, decrease the number of 
contested custody hearings and hopefully decrease the animosity endemic in family law proceedings. 

 
IMPACT STATEMENT 

 
This proposed resolution does not affect any other law, statute or rule. 

 
AUTHOR AND/OR PERMANENT CONTACT:  Michele B. Brown, CLS-F, 9663 Tierra Grande, #301, 
San Diego, CA  92126; voice 858-566-6650; fax: 858-566-7201; e-mail: Michele.brown@blsapc.com. 

 
RESPONSIBLE FLOOR DELEGATE:  Michele B. Brown 

 
COUNTERARGUMENT 

 
SANTA CLARA COUNTY BAR ASSOCIATION 

 
This resolution seeks to require each and every litigant in a family law case involving issues of child 
custody and visitation to specifically plead a time-sharing schedule.  While this is a good concept, the 
logistics of such a requirement are a problem.  Very often, in the beginning of a case, parties will 
request the court make temporary orders for custody and visitation while the action is pending.  This 
resolution would require them to specifically plead a holiday schedule perhaps before they have even 
moved apart from each other.  It is not practical to expect parties who have just filed for dissolution to 
know whether they want to see their children on Christmas Day or Christmas Eve, nor should they be 
required to make such a decision at that point.   

 
Furthermore, the reasons stated for passing such a resolution are not necessarily addressed by the 
passage of such a resolution.  What is likely to happen is that parties will plead with specificity that 
they want more custody time than the other parent and they will continue to make inflammatory 
statements in their pleadings.  This will occur regardless if they are pleading for “reasonable visitation” 
or “Mon 9am through Sat 5pm”.  While the resolution is born of good intentions, the specific provisions 
are not practical nor are they designed to resolve the concerns expressed by the author. 
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RESOLUTION 01-03-05  
 
DIGEST  
Child Custody/Visitation: Amendment of  Judicial Council Forms  
Amends Judicial Council Family Law forms concerning child custody and visitation. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE 
 
History:
No similar resolutions found.  
 
Reasons:  
This resolution amends Judicial Council Family Law forms concerning child custody and visitation. This 
resolution should be disapproved because the existing forms address the proponent’s concerns.   
 
The Judicial Council forms, as amended effective 1/1/05, have addressed the proponent’s concerns. While 
the suggested revisions to judicial council forms FL-341(C) through (E) may be useful, the forms were 
prepared for use in orders only.  Form FL-311 already provides the opportunity to set forth a visitation 
schedule in opposition to what was requested by the other party by marking the box entitled “Other.” The 
request that form FL-341 be modified by changing the title of the form to read "Child Custody and 
Visitation Application or Order” attachment creates confusion in interpretation. 
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION RECOMMENDATION 
DISAPPROVE 
 
This resolution would require changes in judicial council forms FL-341(C), FL-341(D)and FL-341(E) to add 
boxes at the top of the forms for additional designating language.  The proponent is the San Diego County 
Bar Association. 
 
The purpose of this resolution is to require parties to plead with specificity their proposed child sharing 
plan.  For this reason, the Committee recommends Disapproval by a vote of fourteen Noes and one Aye. 
This position is only that of the Family Law Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is 
not to be construed as representing the position of the State Bar of California.  Membership in 
the Family Law Section is voluntary and funding for section activities, including all legislative 
activities, is obtained entirely from voluntary sources.
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the 
Judicial Council amend and revise the following Judicial Council Forms to add the following language as a 
title to each form: 
 

Modify judicial council forms FL-341(C), FL-341(D) and FL-341(E) to add a box for “Response” at the 1 
top of the form;  modify form FL-341 to add a box for “Application for Order,” a box for “Response” 2 
and change the title of the form to read “Child Custody And Visitation Application or Order 3 
Attachment.”  4 

 
(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT: San Diego County Bar Association. 
 
STATEMENT OF REASONS: 
 
Existing Law:  Existing forms include a box for “Judgment,” Order After Hearing or Application for Order” at 
the top of the form.  The forms do not all include a box for the application or responsive declaration.   
 
This Resolution:  This resolution is being proposed in conjunction with SD-2005-21 (Custody and Visitation 
of Children. Judicial Council Forms).  Resolution SD-2005-21 recommends legislation be sponsored to 
amend Family Code section 3022 to require a moving or responding party to use the forms outlined herein 
[FL-341(C), FL-341(D), FL-341(E) and FL-341] when filing a motion or response for custody or visitation.  
The purpose for resolution SD-2005-21 is to require parties to plead with specificity their proposed child 
custody and visitation plan.  The judicial council forms outlined herein provide proposed child-sharing 
schedules.  Requiring parties to use these forms, particularly self-represented persons, will assist the 
parties in pleading a proposed child-sharing plan.  The forms outlined herein have boxes for parties to 
check to attach the form to an order or application.  The forms do not all have a box for Application or 
Response.  This resolution would require the Judicial Council to create a box or change the title of the 
form to ensure the form can be used be either the moving or responding party when filing their pleadings. 
 
The Problem:  SD-2005-20 Resolution requests the legislature amend Family Code section 3022 to 
require the forms outlined herein to be included in the moving or responding parties’ motions for custody 
and visitation.  The current forms do not include a box to be checked at the top of the form to indicate if it 
is an attachment to the moving or responding motion.  If there is not a box to be checked it could confuse 
people completing the form. 
 
IMPACT STATEMENT 
 
This resolution would not affect any other statute, law or rule.   
  
AUTHOR AND/OR PERMANENT CONTACT:  Michele B. Brown, CLS-F, 9663 Tierra Grande, #301, San 
Diego, CA  92126; voice 858-566-6650; fax: 858-566-7201; email: Michele.brown@blsapc.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Michele B. Brown 
 
 
 



RESOLUTION 01-04-05  
 
DIGEST  
Child Custody and Visitation: Family Court Services.  
Amends Family Code section 3170 to permit parties to "opt out" of mandatory mediation of child 
custody/visitation issues. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons:
This resolution amends Family Code section 3170 to permit parties to "opt out" of mandatory mediation of 
child custody/visitation issues. This resolution should be disapproved because research indicates that 
parties engaged in court-mandated mediation find it helpful. Nothing within current practice prevents 
either party from pleading a specific parenting plan, or from conferring to resolve their parenting 
differences and agree upon a plan prior to a Family Court Services mediation or court date. A directed 
mediation with a trained mental health professional assists the parties in looking at parenting from the 
child's point of view, rather than their own, and is a useful intervention according to 80% of parents 
responding to the   Administrative Office of the Courts study of mandatory mediation.  
 
This resolution creates a second-tier system for represented parties by requiring represented persons 
who allege domestic violence to meet and confer without the statutory protection of separate mediation 
sessions. Pro per litigants would be exempt from the meet and confer requirements. Requiring parties 
who cannot agree on a parenting plan to wait until the initial court hearing for a referral to mediation 
causes further delay to a parent whose access to a child may already have been impaired. Because 
"status quo" is an important consideration to courts deciding custody and visitation issues, there is a risk 
that prolonged adherence to a "temporary" parenting plan may prejudice forever the rights of a 
responding party. Finally, while it is good practice to encourage custody litigants to avoid "polarizing" 
comments, admonishing parties by statute may interfere with First Amendment rights, and creates a 
potential nightmare in terms of judicial interpretation of whether an allegation is "polarizing".   
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION RECOMMENDATION 
DISAPPROVE 
 
This resolution would require moving and responding parties to specifically plead the child sharing plan 
they are proposing and would require the parties and/or counsel to meet and confer at least five court 
days prior to the date set for the initial Order to Show Cause hearing.  It also deletes the requirement that 
all cases must be set for a Family Court Services appointment upon the filing of a petition or motion for 
custody or visitation.  The proponent is the San Diego County Bar Association.   
 
The Committee recommends Disapproval of this resolution by a vote of fourteen Noes and one Aye for 
the same reasons cited in Resolutions 01-02-05 and 01-03-05. 

This position is only that of the Family Law Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is 
not to be construed as representing the position of the State Bar of California.  Membership in 
the Family Law Section is voluntary and funding for section activities, including all legislative 
activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION 
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Family Code section 3170 to read as follows: 
 
1 §3170 
2 (a) If it appears on the face of a petition, application, or other pleading to obtain or modify a 
3 temporary or permanent custody or visitation order that custody, visitation, or both are contested, 
4 the court shall set the contested issues for mediation. 
5 (a)  Where a petition, application or other pleading is filed to obtain or modify a temporary or 
6 permanent custody or visitation order, the moving and responding party shall both plead a 
7 proposed custody and child-sharing schedule.  
8 (b)  Absent an allegation of, or restraining order for, domestic violence between pro per litigants, 
9 the parties or counsel shall meet and confer on a proposed child-sharing plan at least five court 

10 days prior to the hearing. 
11 (c)  If no written agreement on custody and visitation is filed by the parties or counsel prior to, or 

concurrently with, the date set for the Order to Show Cause hearing, the court shall set a Family 12 
13 Court Services appointment at the initial Order to Show Cause hearing. 
14 (d)  The court, in its discretion, may make interim orders regarding custody and visitation of the 
15 minor child/ren pending the Family Court Services appointment. 
16 (e)  It is encouraged for parties to file moving and responsive papers outlining the proposed 
17 child-sharing schedule, without polarizing facts in the initial declarations, thereby encouraging 
18 parties to work towards an amicable resolution regarding custody and visitation. 
19 (f)  Both parties shall be permitted to file supplemental pleadings outlining the specific issues and 
20 concerns regarding custody and visitation without prejudice.   
21 
22 
23 
24 
25 
26 

(g) b) Domestic violence cases shall be handled by Family Court Services in accordance with a 
separate written protocol approved by the Judicial Council. The Judicial Council shall adopt 
guidelines for services, other than services provided under this chapter, that counties may offer 
to parents who have been unable to resolve their disputes. These services may include, but are 
not limited to, parent education programs, booklets, videotapes, or referrals to additional 
community resources. [(b) remains unchanged] 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association. 
 
STATEMENT OF REASONS: 
 
Existing Law:  Does not require either party to meet and confer regarding a specific parenting plan prior to 
the hearing or the Family Court Services meeting, nor does it require either party to plead their desired 
custody and visitation plan.  Pursuant to Family Code section 3170 all cases regarding custody and 
visitation require the court set a mediation date upon the filing of a petition or motion for custody and/or 
visitation.  There is no rule permitting parties to opt out of the Family Court Services meeting or private 
mediation if they reach an agreement on custody and visitation among themselves or between counsel.  
As such, the law has been interpreted that motions for custody or visitation require the parties attend a 
Family Court Services appointment prior to a hearing on custody and visitation.   
 
This Resolution:  Would require the moving and responding party to specifically plead the child-sharing 
plan they are proposing and requires the parties and/or counsel to meet and confer at least five court 
days prior to the date set for the initial Order to Show Cause hearing.  It enables parties to plead their 
proposed child-sharing schedule without pleading polarizing facts.  It also deletes the requirement that all 
cases must be set for a Family Court Services appointment upon the filing of a petition or motion for 
custody or visitation.   
 
If a Family Court Services appointment is not set until the first Order to Show Cause hearing, because the 
parties have been required to plead their proposed child-sharing plan with specificity and meet and confer 
prior to the hearing, this will (1) enable Family Court Services mediators to devote more time to difficult 
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cases, (2) decrease the wait time for parties to obtain a Family Court Services appointment and (3) 
decrease the need for filing polarizing declarations that escalate emotions in family law proceedings.   
 
The Problem:  There is a problem with parties, with or without counsel, filing motions and responses for 
custody and visitation without identifying a proposed schedule.  It is difficult, if not impossible, to reach an 
agreement on child-sharing if neither side knows the schedule requested.   In addition, both parties file 
lengthy, polarizing declarations describing why the other parent is unfit.  These declarations become a 
matter of public record and the child may read these declarations.  The inflammatory statements in 
declarations escalate emotions in family law cases and increase attorney fees.  The negative statements 
in child-sharing declarations often dictate the manner in which the rest of the case is litigated. 
 
Current law requires parties to attend Family Court Services or another type of mediation prior to a 
hearing on the issues of custody and visitation.  In San Diego County it takes up to 14 weeks to get an 
appointment with Family Court Services.  If the FCS report is not completed in time, the hearing is 
continued.  Thus, it often takes three to four months to get a hearing on custody issues.  
 
IMPACT STATEMENT 
 
This resolution would not affect any other statute, law or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Michele B. Brown, CLS-F, 9663 Tierra Grande, #301, San 
Diego, CA  92126; 858-566-6650; fax: 858-566-7201; email: Michele.brown@blsapc.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Michele B. Brown 
 
COUNTERARGUMENT 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution seems better suited to being codified in a Local Rule of Court rather than in the Family 
Code.  The proponent has stated that there is a significant delay in their county before a party can get an 
appointment with Family Court Services.  There is no such delay in Santa Clara County.  In fact, the 
Family Court Services Division of this county’s court runs very smoothly and many of the cases are 
resolved in a timely and amiable fashion.  This resolution would place an undue burden on parties 
statewide where, perhaps, there is no problem to be resolved in the first place. 

 
01-04-3 

mailto:Michele.brown@blsapc.com


RESOLUTION 01-05-05  
 

DIGEST  
Family Law: Collaborative Guidelines and Procedures 
Adds Family Code sections 11000 and 11001 to provide for collaborative law as an alternative to litigation 
of family law disputes. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE 
 
History: 
Similar to Resolution 8-10-03, which was withdrawn, and 6-01-04, which was disapproved. Similar to 
Resolution 01-16-05. 
 
Reasons:     
This resolution adds Family Code sections 11000 and 11001 to provide for collaborative law as an 
alternative to litigation of  family law disputes. This resolution should be disapproved because there are 
too many negative aspects to the process. 
 
Collaborative law is a process for resolution of family law disputes. The procedure requires that the 
parties remove the proceedings from the rules, procedures and control of the court. It requires full and 
complete disclosure of all facts and an openness so that there are no hidden agendas. The down side is 
that if the matter is not completely resolved through collaboration, the parties are required to start 
completely over, including retaining new counsel and experts, or proceeding in propria  persona. 
 
Despite continued interest in the subject among some family law practitioners, this resolution does not 
overcome the significant adverse consequences to litigants who fail in the process. These consequences 
do not attach to other forms of alternative dispute resolution. 
 
Arguably, the loss of all work product associated with the collaborative law process and the requirement 
that litigants retain new counsel or self represent, if the process fails, provides tremendous incentive to 
succeed. The concern is that parties may feel coerced into an outcome less favorable than a court might 
determine, due to financial and emotional exhaustion.  
 
The proposed resolution creates an exemption from court case management, without clearly identifying a 
problem, if any, within the system. Moreover, it is well settled that parties cannot validly waive the Court’s 
subject matter jurisdiction through contract.  Since other forms of alternative dispute resolution are not 
codified, there is no reason to attempt to do so with collaborative law.  Further, to codify a procedure 
would take away discretion from the parties and their counsel on how the process should proceed.      
 
SECTION/COMMITTEE REPORTS 
 
COMMITTEE ON ALTERNATIVE DISPUTE RESOLUTION 
APPROVE IN PRINCIPLE 
 
Resolution 01-05-05 proposes that new legislation be added to the Family Code to create a division to be 
known as “The Collaborative Family Law Act.”  The State Bar’s Committee on Alternative Dispute 
Resolution (“ADR Committee”) supports the concept of collaborative law as a process for resolution of 
disputes in a non-litigious manner.  The ADR Committee’s support for this resolution relates to the 
adoption of alternative dispute resolution procedures, in general, and not to the specific legal 
requirements set forth in the proposed Act. 
 
This position is only that of the State Bar of California’s Committee on Alternative Dispute Resolution.  
This position has not been adopted by the State Bar’s Board of Governors or overall membership, and is 
not to be construed as representing the position of the State Bar of California.  Committee activities 
relating to this position are funded from voluntary sources. 
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FAMILY LAW SECTION RECOMMENDATION 
DISAPPROVE    
 
This resolution seeks to introduce a new section to the Family Code to recognize the  Collaborative Law 
Model for dissolution proceedings so as to encourage the process by which these matters may be 
resolved without litigation.  The proponents are the San Mateo County Bar Association and the Orange 
County Bar Association. 
 
The Committee recommends Disapproval of the resolution by a vote of fifteen Noes.  The resolution has 
additional provisions requiring additional court involvement in counties in which the Trial Delay Reduction 
Act or similar local rules apply.  It is the belief of the Committee that these additional provisions caused 
the resolution to fail last year.   

This position is only that of the Family Law Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is 
not to be construed as representing the position of the State Bar of California.  Membership in 
the Family Law Section is voluntary and funding for section activities, including all legislative 
activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to add Division 
15, §11000 and §11001 to the Family Code to read as follows: 
 
1  §11000.  Division Title – Collaborative Family Law Act. 
2 
3 

This division shall be known and may be cited as The Collaborative Family Law Act. 
 

4  §11001.  Procedures for Collaborative Law Process. 
5  (a) On a written agreement of the parties and their attorneys, which shall be known as the 
6 Collaborative Law Agreement, the parties may utilize the Collaborative Law process to resolve any 
7 matter governed by the Family Code over which the Superior Court is granted jurisdiction pursuant to 
8 Family Code section 2000. 
9  (b) Collaborative law is a process in which the parties and their counsel agree in writing to 

10 use their best efforts and make a good faith attempt to resolve disputes related to Family Law 
11 matters as referenced above in Section 11001 (a), on an agreed basis without resorting to adversary 
12 judicial intervention, except to file the initial action and the initial response, to file stipulated orders or 
13 judgments and accompanying documents as may be required under the Family code, or to have the 
14 court approve the settlement agreement, make the legal pronouncements, and sign the orders 
15 required by law to effectuate the agreement of the parties as the court determines appropriate. 
16  (c) If neither party files an initial Petition for proceedings pursuant to one of the issues listed 
17 above in Section 11001(a), at any time during the Collaborative Law process the parties may agree 

in writing to set jurisdiction over all issues to be heard by a court of competent jurisdiction retroactive 18 
19 to any date as far back as the date the parties entered into the collaborative agreement. 
20  (d) Evidence Code Sections 1115 through 1128 regarding confidentiality protections on 
21 information exchanged in Mediation shall also apply to Collaborative Law proceedings. 
22  (1) All statements, communications and work product made or arising from a Collaborative 
23 Family Law Case are confidential and are inadmissible in any court proceeding, except by written 
24 agreement of the parties. 
25  (2) Work product includes any written or oral communication between attorneys and clients, 
26 and written or oral communication, reports, or analysis of any third party professionals or experts 
27 used in the Collaborative Law process. 
28  (3) Notwithstanding this provision and the confidential nature of the collaborative law 
29 process, all written agreements entered into by the parties during the Collaborative Law Process are 
30 deemed admissible in court. 
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31  (e) If the collaborative process terminates without settlement, both parties must seek new 
32 counsel or represent himself/herself in propria persona, to proceed in litigation. Neither collaborative 
33 law counsel may act as litigation counsel for either party.   
34  (1) Pursuant to paragraph d(3) above, all written agreements entered into by the parties 
35 during the Collaborative Law Process are deemed admissible in court, notwithstanding the 
36 termination of the process or the confidential nature of the collaborative law process. 
37  (2) If the collaborative law process is terminated due to a true emergency, which rises to the 
38 level of needing immediate relief from the Court to avoid irreparable harm, the collaborative law 
39 attorney may file an ex parte request for injunctive relief prior to withdrawal from the case.  The 
40 parties agree that if this provision becomes applicable, the collaborative law attorney will withdraw as 
41 soon as reasonably possible after the filing of the ex parte request.  If at all possible, the terminating 
42 party will seek new counsel to proceed with the hearing on the ex parte motion. 
43  (f) The Collaborative Law Agreement must include, but not be limited to, provisions for: 
44  (1) The parties’ full compliance with disclosure requirement under Family Code Section 2100 
45 et seq., and a candid exchange of all information between the parties and their attorneys as 
46 necessary to make a proper evaluation of the case, including, but not limited to, each party’s 
47 Preliminary Declaration of Disclosure, Income and Expense Declaration and Schedule of Assets and 
48 Debts, all under penalty of perjury, pursuant to Family Code Section 2104; 
49  (2) Suspending court intervention in the dispute while the parties and their attorneys are 
50 using collaborative law procedures, including suspending Case Management Conferences and any 
51 interim court managing procedures requiring court appearances pursuant to local county rules; 
52  (3) Provisions for jointly hiring mental health, financial, and/or other professionals to serve as 
53 joint experts to assist the parties in the investigation, evaluation and/or resolution of issues, as well 
54 as assisting the parties in making informed decisions; 
55  (4) Withdrawal of all counsel involved in the collaborative law process if the collaborative law 
56 process does not result in settlement of the dispute; and 
57  (5) Expectation that the parties and attorneys will use their best good faith efforts to resolve 
58 the dissolution of marriage through the collaborative law process. 
59  (g) Subject to Subsections (h), (i) and (j) below, a court that is notified 30 days before trial 
60 that the parties are using the collaborative law process to attempt to settle a dispute may not, until a 
61 party notifies the court that the collaborative law process did not result in a settlement: 
62  (1) Set a hearing or trial in the case; 
63  (2) Impose discovery deadlines; 
64  (3) Require Compliance with Pre-Trial orders; or 
65  (4) Dismiss the case. 
66  (h) The parties shall notify the court if the collaborative law process results in a settlement. 
67  (i) In counties in which the Trial Delay Reduction Act or any similar local rules  
68 apply regarding court management of family law cases, the parties shall file: 
69  (1) A status report with the court no later than the 180th day after the date of the written 
70 agreement to use the collaborative law process; and 
71  (2) A status report on or before the first anniversary of the date of the written agreement to 
72 use the collaborative law process, stating that the parties desire to continue in the process.  The 
73 Court shall automatically direct the court clerk to continue any court appearances regarding the 
74 status of the case for six months. 
75  (j) If the collaborative law process does not result in a settlement on or before the  
76 second anniversary of the date that the suit was filed, the Court may set the matter for Case 
77 Management Conference.                                                                    

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Mateo County Bar Association and Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Laws: None. 
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This Resolution: This Resolution is to introduce a new section to the Family Code to recognize the 
process of Collaborative Family Law as a legitimate process and encourage the process by which to 
resolve and complete Dissolution proceedings.  Awareness of this Collaborative Family Law process by 
adding it to the Family Code will help the process become more commonplace and thereby benefit the 
Courts by reducing the number of litigation cases.  This resolution is also introduced to establish 
jurisdiction and retroactivity, as the parties will sign a collaborative law contract stipulating to an extension 
of time to answer and retroactivity of issues.   
 
The Problem: This statue will encourage this new alternative in resolving family law cases in a positive 
and non-litigious way.  In addition, the code section will assist in developing the Court procedures for 
Collaborative Family Law in all California counties.  This will enable the Courts of all counties to become 
more aware and supportive of the growing trend and develop similar procedures for the Collaborative 
Family Law process. 
 
IMPACT STATEMENT 
 
Other than the minor impact of rescheduling a few status hearings on the court’s calendar this resolution 
does not affect any other law, statute or rule.   
 
AUTHORS AND/OR PERMANENT CONTACTS: Michèle M. Bissada, Esq., Flicker & Kerin, LLP, 120B 
Santa Margarita Avenue, Menlo Park, CA 94025; (650) 289-1400, (650) 838-9250 FAX, 
mbissada@flicker-kerin.com; Judith A. Williams, JONES & WILLIAMS, 1604 East Fourth Street, Santa 
Ana, CA 92701; Santa Ana, CA 92701; (714) 973-7917, jawilliamsesq@sbcglobal.net; Elizabeth Jones, 
JONES & WILLIAMS, 1604 East Fourth Street, Santa Ana, CA 92701, Santa Ana, CA 92701; (714) 973-
9704; ejesq@msn.com. 
 
RESPONSIBLE FLOOR DELEGATES: Michèle M. Bissada, Judith A. Williams, and Elizabeth Jones. 
 
COUNTERARGUMENT 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution seeks to codify the practice of collaborative law in order to gain recognition as a legitimate 
process and make the practice more commonplace. The arguments against this resolution are: 1) section 
11001(b) does not identify what happens to the parties when one party fails to use his/her best efforts or 
fails to act in good faith, whether or not sanctions, for example, are issued, and how the failure to act in 
good faith or use best efforts would be adjudicated, or not adjudicated; 2) section 11001(d)(3) only 
speaks of the admissibility of agreements, but fails to address the method in which to prove a party failed 
to use good faith efforts in light of the collaborative process failing apart; 3) the resolution fails to identify 
how parties will be screened for the collaborative process; 4) it fails to identify what liability the 
collaborative attorneys inherit for failure to evaluate the parties effectively as proper for the collaborative 
process; and 5) the practice of collaborative law should not be codified because it is a private practice 
that does not belong in the codes. Lastly, the authors seem to seek recognition of the collaborative 
process as though the practice, at this time, does not have publicity. However, I, and many others in the 
county, have learned about the process through county bar meetings, pamphlets that are handed out, 
speakers that discuss the topic, through websites, and through other channels of communication. A 
resolution for the collaborative process specifically in regard to the family codes is not appropriate. 
 
COUNTERARGUMENT 
 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
The Sacramento County Bar Association has proffered Resolution 01-16-05 as a Collaborative Law 
statute designed to encourage the use of the Collaborative process.  A similar resolution 01-05-05 has 
been proffered by San Mateo County Bar Association and Orange County Bar Association.  The San 
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Mateo/Orange County resolution is similar to the resolution offered at the 2004 Session, which was 
ultimately rejected by the Council of Delegates. 
 
In 2004, the Sacramento County Bar Association disapproved of the resolution offered.  The primary 
reason that the resolution was disapproved at the 2004 Conference was because that resolution  went 
beyond pure collaborative law and was deemed too narrow in its construction.  Collaborative law is a 
process in which the family law clients and their two attorneys meet in a series of meetings to resolve the 
issues arising in the dissolution; it is designed to not resort to the court system to resolve the issues, but 
rather allows the parties to come up with agreements that best suit their family needs.   
 
In an effort to encourage the Collaborative Process, Sacramento’s resolution 01-16-05 offers a stream-
lined resolution.  It is a basic statute, which allows each individual county to build on the statute as 
necessary through their local rules and procedures.  Resolution 01-05-05 differs from 01-16-05 in that it 
1) provides too many extraneous provisions that do not apply to all counties, particularly the smaller 
counties; 2) it provides language regarding ex parte relief which is directly contrary to the Collaborative 
process in that it subjects a collaborative case to court processes; 3) it provides that collaborative cases 
meet various court timelines and requires direct contact with the court, again which is directly contrary to 
the collaborative process. 
 
Resolution 01-16-05 is modeled on the State of Texas statute which has been a model Collaborative Law 
statute throughout the country.  Anecdotal evidence suggests that a more general statute is preferable to 
a narrower statute.  Further, the whole purpose of having a statute is to promote collaboration in family 
law matters:  the outcome for the collaborative clients is better when they can control the issues, not only 
financially, but emotionally, rather than having a decision imposed on them by a judicial officer that  may 
not meet the needs of the parents and children in a family law matter. 
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RESOLUTION 01-06-05 
 

DIGEST 
Civil Rights: Definition of Marriage
Adds Article 1, Section 32 to the California Constitution to define marriage as the lawful union of two 
persons. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History
Similar to Resolution 6-06-04, which was approved as amended.  Similar to Resolution 01-07-05. 
 
Reasons: 
This resolution adds Article 1, Section 32 to the California Constitution to define marriage as the lawful 
union of two persons. This resolution should be approved in principle because it would afford same 
gender couples the same right to marry  as heterosexual couples. 
 
Article 1, Section 1 of the California Constitution recognizes that, "All people are by nature free and 
independent and have inalienable rights. Among these are enjoying and defending life and liberty, 
acquiring, possessing, and protecting property, and pursuing and obtaining safety, happiness, and 
privacy."  These rights have been denied to persons in same sex relationships who have been denied the 
right to marry.  Although the Defense of Marriage Act (Family Code section 308.5, adopted by initiative) 
and Family Code section 300 codify marriage as between a man and a women, these statutes were 
recently declared unconstitutional by the San Francisco Superior Court in In re Coordination Proceeding, 
Special Title Rule 1550(c) (March 14, 2005) WL 583129 (Cal.Superior).  In so holding the court found that 
statutes limiting marriage to unions between a man and a woman do not rationally relate to any legitimate 
state purpose and violate the state equal protection clause.  In order for same sex couples to be afforded 
equal protection, they should be permitted to marry just like opposite gender couples, and amending the 
state constitution will ensure this right. 
 
This resolution is similar to AB 19 (Leno).  Resolutions pending in the Assembly (ACA 3) and the Senate 
(SCA 1) seek to amend the California Constitution to provide that only marriage between a man and a 
woman is valid or recognized in California.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to add article 1, section 32 to the California Constitution as follows: 
 

§ 32 1 
 (a) Marriage, for civil purposes, is the lawful union of two persons, each capable of 2 
consenting thereto, to the exclusion of all others. 3 
 (b)  Nothing in this Constitution shall be construed as requiring the recognition by this state 4 
of any marriage between persons related to each other by any degree of lineal consanguinity or by 5 
less than the third degree of collateral consanguinity. 6 
 (c) Nothing in this Constitution shall affect the freedom of a religious group to refuse to 7 
solemnize or recognize any marriage that is not in accordance with that group’s beliefs 8 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENTS: Bar Association of San Francisco and  

 Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS 
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Existing Law:  Does not expressly provide for marriage between two persons of the same sex. 
 
This Resolution:  Would provide explicitly that two competent and unrelated persons, without regard to 
sex, may enter into a marriage, and would protect the right of religious groups to refuse to solemnize or 
recognize any marriage not conforming to their religious beliefs. 
 
The Problem:  “Because it fulfils yearnings for security, safe haven, and connection that express our 
common humanity, civil marriage is an esteemed institution, and the decision whether and whom to marry 
is among life's momentous acts of self-definition.”  (Goodridge v. Dept. of Public Health (2003) 440 Mass. 
309, 322, 798 N.E.2d 941, 954-955.)  This precept is gaining acceptance for same-sex couples around 
the world.  It is time for California to follow suit. 
 
Like all societies, California has always placed great importance on fostering the stability and human 
bonds of marriage.  The opening section of our Constitution already recognizes that all citizens have the 
right to pursue the same desires enumerated by the Goodridge court – for security, safety, and 
connection with others.  (Cal. Const., art. 1, sec. 1.)  Yet those basic goals have, to date, been denied by 
our State to persons in same-sex relationships. 
 
Typically, opposition to same-sex marriage has been phrased in terms of “traditional” or “historical” 
concepts that supposedly limit constitutional liberties.  This view has met with growing disfavor.  Two 
years ago, our nation’s highest Court in Lawrence v. Texas (2003) 539 U.S. 558, observed: 
 

Had those who drew and ratified the Due Process Clauses of the Fifth Amendment or the 
Fourteenth Amendment known the components of liberty in its manifold possibilities, they 
might have been more specific.  They did not presume to have this insight.  They knew 
times can blind us to certain truths and later generations can see that laws once thought 
necessary and proper in fact serve only to oppress.  As the Constitution endures, 
persons in every generation can invoke its principles in their own search for greater 
freedom. 

 
(Lawrence, supra, 539 U.S. at pp. 578-79.)  The Supreme Court of Canada agreed recently that notions 
of “tradition” cannot freeze the definition of marriage to its construction at the time of Canadian 
confederation in 1867.  (Reference re Same-Sex Marriage [2004] SCC 79 [calling the Canadian 
constitution “a living tree which, by way of progressive interpretation, accommodates and addresses the 
realities of modern life”].)  Other nations and jurisdictions have used this evolutionary concept to deem 
same-sex relationships worthy of recognition as well.  (Dudgeon v. United Kingdom (1981) 4 E.H.R.R. 
149 [nullifying Northern Ireland’s prohibition against homosexual relationships]; Civil Code, art. 30, as 
amended by Act of 21 December 2000 [Netherlands]; Civil Code, art. 143, as amended by Law of 13 
February 2003 [Belgium]; National Coalition for Gay and Lesbian Equality v. Minister of Home Affairs 
[1999] ZACC 17 (Const. Court, Dec. 2, 1999) [South Africa].)  We should expect no less of our own State, 
which has always been renowned for its forward-thinking regard for civil liberties. 
 
“That there may remain personal residual prejudice against same-sex couples is a proposition all too 
familiar to other disadvantaged groups.  That such prejudice exists is not a reason to insist on less than 
the Constitution requires.”  (Opinion of the Justices to the Senate (2004) 440 Mass. 1201, 1209.)  It is 
time for California to support the right of each of its citizens to enter into a lawful and loving marriage with 
the person of his or her choosing.  This resolution would accomplish that goal, while preserving basic 
family structures and safeguarding the right of religious groups to maintain their own principles of 
marriage. 
 
IMPACT STATEMENT 
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This resolution would preempt Family Code sections 300 and 308.5, which restrict marriage to the union 
of one man and one woman, and would derogate or change the application of numerous other laws, 
statutes, or rules relating to marriage. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Trevor & Weixel LLP, 300 Tamal Plaza, Suite 
180, Corte Madera, CA 94925, telephone (415) 924-7147, e-mail jweixel@trevorweixel.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Jim Weixel 



01-07-1 

RESOLUTION 01-07-05 
 

DIGEST 
Family Code: Definition of Marriage
Amends Family Code sections 300 and 301, and adds section 403 to the Family Code to re-define 
marriage as the lawful union of two persons. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:
Similar to Resolution 08-03-03, which was disapproved.  Similar to Resolution 1-06-05. 
 
Reasons: 
This resolution amends Family Code sections 300 and 301, and adds section 403 to the Family code to 
re-define marriage as the lawful union of two persons.  This resolution should be approved in principle 
because it would grant same gender couples the same right to marry as heterosexual couples. 
 
The rights of “enjoying and defending life and liberty, acquiring, possessing, and protecting property, and 
pursuing and obtaining safety, happiness, and privacy” guaranteed by Article 1, Section 1 of the California 
Constitution, have been denied to persons in same sex relationships who have no right to marry.  
Although Family Code section 308.5, adopted by initiative (Proposition 22, approved by the voters in 
2000) and Family Code section 300 codify marriage as between a man and a woman, these statutes 
were recently declared unconstitutional since they do not rationally relate to any legitimate state purpose 
and violate the equal protection clause.  In re Coordination Proceeding, Special Title Rule 1550(c) (March 
14, 2005) WL 583129 (Cal.Superior.)  Since the resolution specifies that no person or religious 
organization shall be required to solemnize any marriage in violation of the right to free exercise of 
religion, it does not impinge on religious freedom.   
 
Article II, Section 10, subdivision (c), of the California Constitution provides that any initiative statute can 
be amended or repealed by another statute, but that statute will not become effective unless approved by 
the voters.  Since this resolution would make same gender marriages valid, it would change the scope 
and effect of the initiative statute and requires voter approval to become effective.  But, if the initiative 
statute is unconstitutional, as the San Francisco Superior Court held, then voter approval is unnecessary. 
 
This resolution is similar to AB 19 (Leno).  Resolutions pending in the Assembly (ACA 3) and the Senate 
(SCA 1) seek to amend the California Constitution to provide that only marriage between a man and a 
woman is valid or recognized in California.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend sections 300 and 301 of the Family Code and add section 403 to the Family 
Code as follows: 
 

§ 300 1 
  (a) Marriage is a personal relation  arising out of a civil contract between a man and a 2 
woman two persons, to which the consent of the parties capable of making that contract is 
necessary.  Consent alone does not constitute marriage. Consent must be followed by the issuance 
of a license and solemnization as authorized by this division, except as provided by Section 425 and 
Part 4 (commencing with Section 500).  

3 
4 
5 
6 

(b)   Where necessary to implement the rights and responsibilities of spouses under the law, 7 
gender-specific terms shall be construed to be gender-neutral.  8 

9 
10 

 
§ 301 
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An Two unmarried male persons of the age of 18 years or older, and an unmarried female of 11 
the age of 18 years or older, and who are not otherwise disqualified, are capable of consenting to 
and consummating marriage. 

12 
13 
14  

§ 40315 
No priest, minister, or rabbi of any religious denomination, and no official of any nonprofit 16 

religious institution authorized to solemnize marriages, shall be required to solemnize any marriage 17 
in violation of his or her right to free exercise of religion guaranteed by the First Amendment to the 18 
United States Constitution or by Section 4 of Article I of the California Constitution.  19 

 
(Proposed new language underlined; langue to be deleted stricken) 

 
PROPONENT: Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS: 
 
Existing Law: Only a man and a woman can marry in California.   
 
This Resolution: Permits a marriage in California to be between two persons but does not require any 
person or religious organization to solemnize any marriage in violation of his or her right to free exercise 
of religion. 
 
The Problem: Civil marriage is a legal institution recognized by the state in order to promote stable 
relationships and to protect individuals who are in those relationships.  The institution of marriage also 
provides important protections for the families of those who are married.  In 1948, the California Supreme 
Court became the first and only state court in the country to strike down a law prohibiting interracial 
marriage before the United States Supreme Court invalidated all those laws in 1967.   
 
The gender-specific definition of marriage discriminates in favor of different-sex couples and, 
consequently, discriminates and continues to discriminate against same-sex couples. 
 
California's discriminatory exclusion of same-sex couples from marriage violates the California 
Constitution's guarantee of due process, privacy, equal protection of the law, and free expression, 
by arbitrarily denying equal marriage rights to lesbian, gay, and bisexual Californians. 
 
California's discriminatory exclusion of same-sex couples from marriage harms same-sex couples and 
their families by denying them specific rights and responsibilities under state law and by depriving them of 
a legal basis to challenge federal laws that deny access to the many important federal benefits and 
obligations provided only to spouses.  Those federal benefits include the right to file joint federal income 
tax returns, the right to sponsor a partner for immigration to the United States, the right to social security 
survivor's benefits, the right to family and medical leave, and many other substantial benefits and 
obligations   
 
Massachusetts allows non-residents to marry, but only if his or her state would allow them to marry.  
Thus, California citizens of same-sex couples are denied the right to be married in Massachusetts.  Other 
jurisdictions have chosen to treat as valid or otherwise recognize marriages between same-sex couples.  
California's discriminatory marriage law therefore also harms California's same-sex couples when they 
travel to other jurisdictions by preventing them from having access to the rights, benefits, and protections 
those jurisdictions provide only to married couples. 
 
The Legislature has an interest in encouraging stable relationships regardless of the gender or sexual 
orientation of the partners. The benefits that accrue to the general community when couples undertake 
the mutual obligations of marriage accrue regardless of the gender or sexual orientation of the partners. 
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This resolution does not address section 308.5 of the Family Code, which prohibits California from 
treating as valid or otherwise recognizing marriages of same-sex couples solemnized outside of 
California.  CDCBA approved a resolution on that matter last year, and it still stands.  This resolution 
concerns other sections of the Family Code that expressly provide for marriage to be between a man and 
woman, while at the same time affirming the right of those with particular religious beliefs to practice their 
religion.   
 
IMPACT STATEMENT 
 
This resolution would impact any other statute which is necessary to implement the rights and 
responsibilities of spouses, mandating that they be construed to be gender-neutral.. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Ronald P. Flynn, The Bernstein Law Group, One 
Embarcadero Center, Suite 2440, San Francisco, California 94111, (415) 765-6623, rflynn@blgrp.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Ron Flynn 



RESOLUTION 01-08-05 
 

DIGEST 
Community Property: Domestic Partner Rights
Amends Family Code section 760 to provide that property acquired during a domestic partnership is 
community property. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
History:
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 760 to provide that property acquired during a domestic 
partnership is community property.  This resolution should be approved in principle because it would 
provide domestic partners registered pursuant to the California Domestic Partner Rights and 
Responsibilities Act of 2003 (Fam. Code § 297, et.seq.) with the same community and separate property 
rights as spouses as the Act intended.  
 
Family Code section 297.5(a) provides that, “Registered domestic partners shall have the same rights, 
protections and benefits, and shall be subject to the same responsibilities, obligations and duties under 
law…as are granted to and imposed on spouses.”  Family Code section 297.5(m)(1) provides that, “…any 
reference to the date of a marriage shall be deemed to refer to the date of registration of a domestic 
partnership with the state” in all sources of law governing the rights and the responsibilities of domestic 
partners in California with respect to community property and other property ownership.  (Fam. Code § 
297.5(m)(1).)  Despite the clear intent of section 297.5 to extend the rights and duties of marriage to 
domestic partners, the definition of community property in Family Code section 760 does not include 
property acquired during a domestic partnership within its definition.  The definition of community property 
should be amended to specify that such property is community property to comply with the terms of 
section 297.5. 
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION RECOMMENDATION 
DISAPPROVE 
 
This resolution seeks to include within Family Code Section 760, which defines the community property 
rights of a married person, reference to domestic partners during a domestic partnership.  The purpose of 
the resolution is to further the legislative intent of the California Domestic Partner Rights and 
Responsibilities Act of 2003, according to the proponent, the Los Angeles County Bar Association. 
 
The Committee recommends Disapproval of this resolution by a vote of fourteen Noes and one Aye.  The 
Committee is concerned that, with the addition of this language in this code section, it could be construed 
that the absence of similar language in an untold number of other statutes would indicate that the 
legislature didn’t intend that any specific statute would not apply to or come within the protections offered 
to Domestic Partnerships.  It was specifically intended by the Legislature that all such statutes not be 
amended. 
This position is only that of the Family Law Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is 
not to be construed as representing the position of the State Bar of California.  Membership in 
the Family Law Section is voluntary and funding for section activities, including all legislative 
activities, is obtained entirely from voluntary sources.
 
TRUSTS & ESTATES COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
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This proposed statute merely clarifies rights  intended to  be given to domestic partners under AB 205.  
Although that bill contains general language applying to gender references in the Family Code, Section 
760 refers specifically to “married persons” and “marriage” rather than to spouses or other gender specific 
terms. Thus, this resolution should be approved. 
 
This position is only that of the Trusts and Estates Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is not to 
be construed as representing the position of the State Bar of California.  Membership in the Trusts and 
Estates Section is voluntary and funding for section activities, including all legislative activities, is obtained 
entirely from voluntary sources.
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Family Code section 760 as follows: 
 

§760 1 
2 Except as otherwise provided by statute, all property real or personal, wherever situated, 

acquired by a married person during the marriage, or by a domestic partner during the domestic 3 
partnership while domiciled in this state is community property. 4 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
Existing Law:  The California Domestic Partner Rights and Responsibilities Act of 2003 was enacted to 
provide registered domestic partners with the same community and separate property rights as spouses. 
Family Code Section 760 as presently written fails to include domestic partners within the definition of 
those persons who may hold title to real and personal property acquired during the domestic partnership 
as community property. 
 
This Resolution:  Asks the Conference of Delegates of the California Bar Associations to remedy the 
omission in Section 760 by means of passing this resolution to the further the administration of justice in 
carrying out the clear intent of the legislature in creating a new body of law for domestic partners intended 
expressly to help California move closer to fulfilling the promise of inalienable rights, liberty and equality 
contained in Sections 1 and 7 of the California Constitution by providing all caring and committed couples 
the opportunity to obtain essential rights as well as concomitant responsibilities. 
 
The Problem:  Family Code Section 760 refers only to "married persons" in defining "community 
property". Without referring to domestic partners, the statute fails to implement the explicit intent of The 
California Domestic Partner Rights and Responsibilities Act of 2003(Act). Section 4 of the Act at 
subsection (l) reads: "Where necessary to implement the rights of domestic partners under this act, 
gender specific terms referring to spouses shall be construed to include domestic partner." Section 15 of 
the Act reads: "This act shall be construed liberally in order to secure to eligible couples who register as 
domestic partners the full range of legal rights, protections, and benefits, as well as all of responsibilities, 
obligations, and duties to each other, to their children, to third parties and to the state, as the laws of 
California extend to and impose upon spouses." The purpose of this resolution is to further the legislative 
goals expressed in the Act. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
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AUTHOR AND/OR PERMANENT CONTACT:  John C. Hoag, 505 North Brand Boulevard, Suite 800A, 
Glendale, CA 91203, voice 818-547-2030 x207, fax 818-552-3645, e-mail jhoag@stewart.com 
 
RESPONSIBLE FLOOR DELEGATE: John C. Hoag 
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AMENDMENT TO RESOLUTION 01-09-05 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend 
Family Code Section 5230 to read as follows: 
 

§5230 1 
 (a)  When the court orders a party to pay an amount of support or orders a modification of the 2 
amount of support to be paid, the court shall include in its order an earnings assignment order for 3 
support and/or attorney fees that orders the employer of the obligor to pay to the obligee that portion 4 
of the obligor's earnings due or to become due in the future as will be sufficient to pay an amount to 5 
cover both of the following: 6 
 (1)  The amount ordered by the court for support. 7 
 (2)  An amount which shall be ordered by the court to be paid toward the liquidation of any 8 
arrearage. 9 
 (3)  If attorney's fees have been ordered, an amount which shall be paid toward the 10 
liquidation of those fees, if any remains after child and spousal support is paid. 11 
 (b)  An earnings assignment order for support and/or attorney fees shall be issued, and shall 12 
be effective and enforceable pursuant to Section 5231, not withstanding the absence of the name, 13 
address or other identifying information regarding the obligor’s employer. 14 

 
(Proposed new language underlined; language to be deleted stricken.) 



RESOLUTION 01-09-05 
 
DIGEST 
Support Orders: Inclusion of Earnings Assignment Order 
Amends Family Code section 5230 to allow inclusion of an award of attorney fees on a wage and earnings 
assignment order. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE         
 
History:
Identical to Resolution 05-01-02, which was approved in principle, and related to Resolution 01-10-05. 
 
Reasons:
This resolution amends Family Code section 5230 to allow inclusion of an award of attorney fees on a wage 
and earnings assignment order.  This resolution should be disapproved because it equates attorney fees with 
child and spousal support payments, and because it would be difficult to enforce.             
 
The importance of protecting the financial well-being of families after the separation of the parties justifies 
using the court’s power to directly take a portion of a party’s earnings for payment of child and spousal 
support.  Payment of an attorney’s fees does not have the same public interest importance and so does not 
merit the same judicial action.  This resolution would give attorneys a priority they would not have in other 
contexts.  Moreover, in really egregious cases, the court may exercise its discretion to deem attorney fees as 
child or spousal support, allowing the fees to be included in the assignment order. 
 
This resolution fails to prioritize how limited earnings should be allocated if necessary to pay both child and 
spousal support, and attorney fees.  The language as proposed implies that support arrearages might be left 
unpaid in favor of paying some or all ordered attorney fees.  Moreover, the resolution gives attorney fees a 
greater priority than the obligor’s other expenses, including such necessities as food, clothing, housing and 
transportation. 
 
This resolution is also impracticable because the collection and enforcement of child and spousal support 
payments may be handled by the Department of Child Support Services.  (Fam. Code, § 17200 et seq.)  
Section 17202 empowers DCSS to collect only child and spousal support payments, not attorney fees.  
Moreover, the federally mandated wage assignment form for child or family support, which is incorporated into 
California law by Family Code section 5208, does not provide for inclusion of attorney fees. 
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION RECOMMENDATION 
APPROVE IN PRINCIPLE 
This position is only that of the Family Law Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is 
not to be construed as representing the position of the State Bar of California.  Membership in 
the Family Law Section is voluntary and funding for section activities, including all legislative 
activities, is obtained entirely from voluntary sources.
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend 
Family Code Section 5230 to read as follows: 
 

§5230 1 
2 
3 

 (a)  When the court orders a party to pay an amount of support or orders a modification of the 
amount of support to be paid, the court shall include in its order an earnings assignment order for 
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support that orders the employer of the obligor to pay to the obligee that portion of the obligor's 
earnings due or to become due in the future as will be sufficient to pay an amount to cover 

4 
both of the 

following: 
5 
6 
7 
8 
9 

 (1)  The amount ordered by the court for support. 
 (2)  An amount which shall be ordered by the court to be paid toward the liquidation of any 
arrearage. 
 (3)  If attorney's fees have been ordered, an amount which shall be paid toward the 10 
liquidation of those fees.11 

12 
13 
14 

 (b)  An earnings assignment order for support shall be issued, and shall be effective and 
enforceable pursuant to Section 5231, not withstanding the absence of the name, address or other 
identifying information regarding the obligor’s employer. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Permits only child support, spousal support, and arrearages to be included on a Wage and 
Earnings Assignment Order and does not provide for the inclusion of attorney's fees which have been 
ordered. 
 
This Resolution:  Would allow for the inclusion of the award of attorney's fees on the Wage and Earnings 
Assignment Order as it did in the past. 
 
The Problem:  Under current law, if the obligor fails to voluntarily pay the court ordered attorney's fees, the 
attorney and/or his client would have to go back to court to enforce the court order, thus incurring even 
more time and fees for the client. 
 
IMPACT STATEMENT 
 
This proposed resolution affects Family Code Sections 5238 and 5253, which have companion resolutions 
to this one. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Barry I. Besser, Esq., 2230 W. Chapman Ave., Ste.200, 
Orange, CA 92868, 714/978-1788, bbesser502@aol.com 
 
RESPONSIBLE FLOOR DELEGATE:  Barry I. Besser, Esq. 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution is unacceptable as drafted.  It should be amended to clarify that in earnings assignment 
orders which include both support and attorney fees and attorney fees, attorney fees are only payable if 
there if sufficient funds remaining after the payment of child and spousal support.  The following 
amendment would cure this defect:  (a) on line four after the word “support”, add “and/or attorney fees”…; 
(a)(3) add at the end of the sentence, “, if any remains after child and spousal support is paid.”; (b) add on 
line 12 after the word “support,” “and/or attorney fees”… 
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RESOLUTION 01-10-05 
 
DIGEST 
Assignment Order: Priority of Support, Arrearages and Attorney’s Fees 
Amends Family Code section 5238 to give priority to support payments before attorney fees in assignment 
orders, and limit the availability of earnings toward payment of fees. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE AS AMENDED         
 
History:
Identical to Resolution 05-03-02, which was approved in principle; similar to Resolution 05-02-02, which was 
approved in principle; and related to Resolution 01-09-05. 
 
Reasons:
This resolution amends Family Code section 5238 to give priority to support payments before attorney fees in 
assignment orders, and limit the availability of earnings toward payment of fees.   This resolution should be 
approved as amended because should attorney fees be included in assignment orders, it creates reasonable 
limitations on payment of such fees. 
 
There is no current authority for including court-ordered attorney fees in a wage and earnings assignment 
order.  Resolution 01-09-05 seeks to amend the Family Code to provide for such inclusion.  Should the law be 
amended, this resolution provides a needed prioritization and limitation on the new authority.  There is a strong 
public interest in insuring that support payments be paid to maintain a family’s financial well-being after the 
separation of the parties.  If attorney fees are to be added to the list of payments which can be made by 
means of a wage assignment, it must be clear that such fees should be paid only after the satisfaction of all 
current and past support payments.  The limitation that attorney fees may be paid only if all other payments 
total less than 50% of the obligor’s net disposable income is a reasonable means of providing for the financial 
well-being of the obligor as well as of the remaining family unit.  However, in order to maintain consistency 
within the statute, the added language on line 7 should be “disposable earnings” rather than “disposable 
income.” 
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION RECOMMENDATION 
APPROVE IN PRINCIPLE 
This position is only that of the Family Law Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is 
not to be construed as representing the position of the State Bar of California.  Membership in 
the Family Law Section is voluntary and funding for section activities, including all legislative 
activities, is obtained entirely from voluntary sources.
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation be 
sponsored to amend Family Code section 5238 to read as follows: 
 

§ 5238 1 
(a)  Where an assignment order or assignment orders include both current support, and 

payments towards the liquidation of arrearages, 
2 

and attorney's fees, priority shall be given first to the 
current child support obligation, then the current spousal support obligation, and thereafter to the 
liquidation of child and then spousal  support arrearages, 

3 
4 

followed by the attorney's fees.  Payments 5 
towards attorney's fees shall only be made if all the other payments total less than 50% of the obligor's 6 
net disposable income. 7 

8 (b)  Where there are multiple assignment orders for the same employee, the employer shall 
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9 
10 
11 
12 
13 
14 
15 
16 

prorate the withheld payments as follows: 
(1)  If the obligor has more than one assignment for support, the employer shall add together the 

amount of support due for each assignment. 
(2)  If 50 percent of the obligor’s net disposable earnings will not pay in full all of the assignments 

for support, the employer shall prorate it first among all of the current support assignments in the same 
proration that each assignment bears to the total current support owed. 

(3)  The employer shall apply any remainder to the assignments for arrearage support in the 
same proportion that each assignment bears to the total arrearage owed. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Does not provide for the inclusion of attorney's fees in a Wage and Earnings Assignment Order. 
 
This Resolution:  Would modify the Family Code providing for the inclusion of an order of attorney's fees in a 
Wage and Earnings Assignment Order. 
 
The Problem:  Under current law, there is no provision for the inclusion of an attorney's fee order in the Wage 
and Earnings Assignment Order.  Therefore, if the obligor does not voluntarily pay, the attorney and/or the 
client must go back into court to enforce the order, incurring more time and expense. 
 
IMPACT STATEMENT 
 
This resolution affects Family Code sections 5230 and 5253. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Barry I. Besser, Esq., 2230 W. Chapman Ave., Ste. 200, 
Orange, CA 92868, 714/978-1788, bbesser502@aol.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Barry I. Besser, Esq. 



 
 01-11-1 

RESOLUTION 01-11-05 
       

DIGEST 
Family Law: Issuance of Assignment Order
Amends Family Code section 5253 to provide for the inclusion of attorney fees in wage assignment 
orders. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to 05-02-02 which was approved in principle. 
 
Reasons: 
This resolution amends Family Code section 5253 to provide for the inclusion of attorney fees in wage 
assignment orders.  This resolution should be approved in principle because it would assist in securing 
payment for services rendered by legal practitioners, especially where the represented party has no other 
means to pay for legal representation. 
 
Prior law allowed for the inclusion of attorneys’ fees in wage assignment orders.  However, effective 
January 1, 2000, state law (Family Code section 5209, subdivision (b)) was amended to permit conformity 
with the use of federally mandated order/notice to withhold income forms.  Unlike state forms used prior to 
January 1, 2000, the new federal forms did not include a provision for attorneys’ fees.  As a result, 
attorneys’ fees are no longer included in wage assignment orders pursuant to section 5253. 
 
This resolution will rectify the omission of attorneys fees from federally mandated forms.  Including court 
ordered attorneys fees on the wage assignment order will encourage family law practitioners to provide 
legal services where representation otherwise might not be taken.   
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
These resolutions seek to amend Family Code Sections 5230, 5238 and 5253 which does not provide for 
the inclusion of attorneys fees, which have been ordered, in a Wage and Earnings Assignment Order.  
Under current law, if the court has order attorney’s fees, the attorney and/or his client would have to go 
back to court to enforce the court order, thus incurring even more time and fees.  The proponent is the 
Orange County Bar Association. 
 
The Committee recommends Approval of these resolutions by a vote of thirteen Ayes, one No and one 
Abstention.   
This position is only that of the Family Law Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is 
not to be construed as representing the position of the State Bar of California.  Membership in 
the Family Law Section is voluntary and funding for section activities, including all legislative 
activities, is obtained entirely from voluntary sources.
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Family Code section 5253 to read as follows: 
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1 
2 
3 
4 

§ 5253 
Upon receipt of the application, the court shall issue, without notice to the obligor, an assignment 
order requiring the employer of the obligor to pay to the obligee or the State Disbursement Unit that 
portion of the earnings of the obligor due or to become due in the future as will be sufficient to pay an 
amount to cover both of the following: 5 

6 
7 
8 

(a)  The amount ordered by the court for support. 
(b)  An amount which shall be ordered by the court to be paid toward the liquidation of any arrearage 
or past due support amount. 
(c)  If attorney's fees have been ordered, an amount which shall be paid toward the liquidation of 9 
those fees.10 
(d)  Priority shall first be given to the current child support obligation, then the current spousal support 11 
obligation, then the liquidation of child and then spousal support arrearages,  followed by the 12 
attorney's fees.  Payments towards attorney's fees shall only be made if all the other payments total 13 
less than 50 percent of the obligor's net disposable income:14 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Permits only child support, spousal support, and arrearages to be included on a Wage 
and Earnings Assignment Order and does not provide for the inclusion of Attorney's Fees which have 
been ordered. 
 
This Resolution:  Would allow for the inclusion of the award of Attorney's Fees on the Wage and Earnings 
Assignment Order as it did in the past. 
 
The Problem:  Under current law, if the obligor fails to voluntarily pay the court ordered attorney's fees, the 
attorney and/or his client would have to go back to court to enforce the court order, thus incurring even 
more time and fees. 
 
IMPACT STATEMENT 
 
This proposed resolution affects Family Code Sections, 5230, & 5238, which have companion resolutions 
proposing amendments. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Barry I. Besser, Esq., 2230 W. Chapman Ave., Ste. 200, 
Orange, CA 92868, 714/978-1788, bbesser502@aol.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Barry I. Besser, Esq. 
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RESOLUTION 01-12-05 
 
DIGEST 
Support: Post-Judgment Support Corrections 
Adds Family Code Section 4015 to extend the court’s equity powers to set aside child support orders 
obtained in a paternity action or through Child Support Services.    
 
RESOLUTION COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.   
 
Reasons: 
This resolution adds Family Code Section 4015 to extend the court’s equity powers to set aside child 
support orders obtained in a paternity action or through Child Support Services. This resolution should be 
disapproved because (1) the Family Code already provides a remedy; (2) the Welfare and Institutions 
Code referred to has been repealed and such actions differ from the Family Code proceedings; (3) the 
resolution addresses Family Code section 2021 which does not pertain to support issues; and (4) property 
and support issues apply different fiduciary duties between parties. 
 
With respect to family law proceedings, Family Code section 3690 already provides the remedy this 
resolution is requesting regarding support orders.  Further, Family Code section 3691 specifically 
delineates the grounds to set aside a support order. 
 
Welfare and Institutions Code section 11350.1 was repealed and replaced with Family Code section 
17404.  Actions under Section 17 of the Family Code operate under a different set of rules from a Family 
Law proceeding including having to adhere to federal regulations pertaining to welfare issues.  Relief 
being sought by the resolution concerning support orders should be addressed to Section 17 of the Family 
Code. 
 
Family Code section 2021 addresses joinder of parties.  Assuming the resolution was to address section 
2121, section 2121 addresses “set asides” for married parties.  The fiduciary duty between a husband and 
wife imposes the highest duty of good faith and fair dealing on each spouse.  This fiduciary duty does not 
exist in paternity proceedings. 
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION RECOMMENDATION 
DISAPPROVE 
 
This resolution seeks to amend Family Code section 4025 to extend the equity powers of the court to set 
aside child support orders obtained by a paternity or Child Support Services actions beyond the six-month 
time limit under Section 473 of the Code of Civil Procedure.  The proponent is the Orange County Bar 
Association. 
 
The Committee recommends Disapproval of this resolution by a vote of fourteen Noes and one 
Abstention.  The Committee opposes extending the Family Courts jurisdiction for set aside motions on 
child support orders obtained under a paternity or Child Support Services action.   
This position is only that of the Family Law Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is 
not to be construed as representing the position of the State Bar of California.  Membership in 
the Family Law Section is voluntary and funding for section activities, including all legislative 
activities, is obtained entirely from voluntary sources.
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TEXT OF RESOLUTION  
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to add Family Code section 4015 to read as follows: 
 

§4015 1 
(a) In proceedings for child support under the Uniform Child Custody Jurisdiction and 2 

Enforcement Act or Welfare and Institutions Code Section 11350.1, the court may, on any terms that 3 
may be just, relieve a  party from a judgment, or any part or parts thereof, adjudicating support or 4 
division of property, after the six-month time limit of Section 473 of the Code of Civil Procedure has 5 
run, based on the grounds, and within the time limits, provided in this chapter. 6 

(b) In all proceedings under this chapter, before granting relief, the court shall find that the 7 
facts alleged as the grounds for relief materially affected the original outcome and that the moving 8 
party would materially benefit from the granting of the relief.  9 

 
(Proposed new language underlined, language to be deleted stricken.) 

 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing law:  California law provides that the court may consider that an order for child support may have 
been inequitable when made due to the nondisclosure or other misconduct of one of the parties in a 
dissolution under Family Code section 2021.  This section allows the court to set aside a judgment 
awarding support, after the time for Code of Civil Procedure section 473 has expired, pursuant to 
society=s desire for fair and sufficient child support awards. 
 
This Resolution:  Extends the equity powers of the court to set aside child support orders obtained by a 
paternity or Child Support Services (formerly the District Attorney) action. 
 
The Problem:  Support, specifically child support, awards are not specifically limited to marital actions.  
Therefore, if a child support award was obtained via another avenue the court does not have the authority 
to set aside the support award even if obtained via misconduct, or nondisclosure, of a party once the Code 
of Civil Procedure section 473 time has expired. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other laws. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Debbie Cotton, 5267 Warner Avenue, Ste. 211, Huntington 
Beach, CA  92649; phone:  714-375-6417; fax  714-375-6487; info@debracotton.com
 
RESPONSIBLE FLOOR DELEGATE:  Barry Besser 
 
COUNTERARGUMENT 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution seeks to codify the ability for a party to set aside a judgment for support or property division on 
any terms that may be just after the six-month time limit of Section 473 of the Code of Civil Procedure. This 
resolution is unnecessary in light of the ability for a party to seek modification of a prior order based on 
changed circumstances. A motion to modify a prior order based on changed circumstances negates the need 
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for this resolution, does not fall under the umbrella of Code of Civil Procedure section 473, and allows the 
judge to make a decision based on evidence presented to the court prior to the motion being heard.  
 
Lastly, the resolution states that the facts presented to the court must materially affect the original outcome 
and that the moving party would materially benefit from the judgment being set aside. This “materiality” 
standard is somewhat synonymous with the changed circumstances standard, but instead, is vague. This 
resolution is not appropriate in the family code. 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 

 
This resolution is unnecessary because very similar language is already codified in Family Code §3690. 
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AMENDMENT TO RESOLUTION 01-13-05 
 

TEXT OF RESOLUTION 
 
RESOLVED, the Conference of Delegates of California Bar Associations recommends that legislation be 
sponsored to add Family Code Sections 3150.5 and 3150.2 to read as follows: 
 

§3150.5 1 
 (a) A parent or a party to a proceeding under Division 8 of the Family Code (Custody of 2 
Children) may request the appointing Court to terminate the appointment of a particular private 3 
counsel (previously appointed to represent the minor child(ren) in the case/matter) or resolve any 4 
complaint by a parent or party regarding the actions of the appointed attorney. 5 
 (b) Such a request shall be by noticed motion to the appointing family law court.  The motion 6 
shall include a declaration under penalty of perjury by the moving party stating the basis and/or 7 
reasons for the request.  The motion shall be filed and served in the same manner and time limits as 8 
any other family law motion. 9 
 (c) Such a motion shall be the only remedy at law to adjudicate any grievance or complaint 10 
by a parent or party to the proceeding regarding the actions of minor's counsel. 11 
 (d) Private counsel appointed by the Court pursuant to §3150.2 and meeting the 12 
requirements set forth therein and not retained by one party to advocate for the child, shall be 13 
entitled to quasi-judicial immunity for any communications and/or conduct during the course of 14 
counsel's duties as counsel for the minor child(ren) from date of appointment until the order relieving 15 
counsel from said appointment.  Quasi-judicial immunity provided herein is the same as that 16 
currently provided to Court appointed mediators, investigators and evaluators by case law. 17 
 18 
§3150.2 19 
 (a) In order to ensure a high quality of expertise for appointed private counsel for minors, 20 
each court and/or county shall, within one year of this statute's enactment, create a Minor's Counsel 21 
panel of attorneys meeting the minimum standards/qualifications set forth below, for appointment in 22 
cases proceeding under Division 8 of the County Code requiring minor's counsel. 23 
 (b) Court-approved Minor's Counsel must provide verification of : 24 
 (1) licensure as an attorney for at least five (5) years during which time period at least 50 25 
percent of the attorney's practice was devoted to family law with substantial emphasis in custody 26 
cases; 27 
 (2) a minimum of eight (8) hours of training, accredited for MCLE and offered by the Judicial 28 
Council, State Bar, local Bar associations, the Court or other groups in subjects specifically relating 29 
to the representation of children; 30 
 (3) professional liability insurance. 31 
 (c) Each Court, subject to the exceptions below in (e) shall maintain a list of attorneys 32 
certified/qualified per the above requirements (Family Code § 3150.2(b)).  The qualified attorneys 33 
shall provide proof and/or verification of their meeting the qualification requirements to the Court and 34 
annually certify to the Court the following: 35 
 (1) current license in good standing and proof of liability insurance; 36 
 (2) completion of eight (8) hours per year of accredited continuing education in the area of 37 
custody and representing children. 38 
 (d) Each attorney appointed to represent minors shall notify the Court within five (5) days of 39 
any public or private disciplinary proceeding by the State Bar, stating the basis of the complaint, 40 
result, notice of any reproval, probation and/or suspension. 41 
 (e) A Court may appoint an attorney not on the court-approved Minor's Counsel list/panel in 42 
special circumstances, taking into consideration factors such as language, culture, special needs of 43 
children, other specialized training of the attorney, etc., unless appointment from outside the 44 
panel/list is otherwise prohibited by local Rule of Court. 45 
 (1) In counties where the attorney population and/or expertise does not make such a panel 46 
possible, each county and/or court is encouraged to form a partnership and/or regional panel of 47 
qualified attorneys willing to be appointed in the courts/counties participating in such a regional 48 
endeavor. 49 



RESOLUTION 01-13-05 
 

DIGEST 
Family Law: Qualifications and Immunity for Minor’s Counsel 
Adds Family Code sections 3150.5 and 3150.2 to provide for minimum standards and quasi-judicial 
immunity for minor’s counsel. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Family Code sections 3150.5 and 3150.2 to provide for minimum standards and 
quasi-judicial immunity for minor’s counsel.  This resolution should be disapproved because granting 
immunity to minor’s counsel would be unjustified and overreaching. 
 
The main objective of this resolution is the improvement of representation for minors in family law matters.  
That is, of course, a goal of paramount importance.  The creation of minimum standards of competence 
for minor’s counsel would address that need.  However, the resolution goes too far in granting immunity 
to private attorneys. 
 
Unlike the examples of mediators and evaluators given by the proponent, minor’s counsel are not 
appointed by the court as neutral adjudicators, but as advocates for an interested party.  Aside from 
criminal prosecutors, there is no precedent for granting near-total immunity to private advocates.  Parents 
who were genuinely injured by the unjustifiable actions of minor’s counsel would be left without redress if 
such immunity were created.  Inclusion of training is good, public policy goes too far.  This result of this 
resolution is too drastic.  
 
The proponent’s suggestion of minimum standards of competency should be adopted.  However, minor’s 
counsel should not enjoy blanket immunity upon their actions.  Although competent private attorneys 
should be encouraged to serve as minor’s counsel, that objective should be accomplished through the 
standards suggested by the proponent, not by the grant of immunity. 
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
This resolution seeks to amend Family Code Sections 3150.5 and 3150.2 to provide for minimum 
qualifications for family law minor’s counsel as well as statutorily creating quasi-judicial immunity for the 
attorneys who serve in this capacity.  The proponent is the Sacramento County Bar Association. 
 
The Committee recommends Approval of this resolution by a vote of fifteen Ayes and no Noes. 

This position is only that of the Family Law Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is 
not to be construed as representing the position of the State Bar of California.  Membership in 
the Family Law Section is voluntary and funding for section activities, including all legislative 
activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION 
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RESOLVED, the Conference of Delegates of California Bar Associations recommends that legislation be 
sponsored to add Family Code Sections 3150.5 and 3150.2 to read as follows: 
 
1 §3150.5 
2  (a) A parent or a party to a proceeding under Division 8 of the Family Code (Custody of 

Children) may request the appointing Court to terminate the appointment of a particular private 3 
counsel (previously appointed to represent the minor child(ren) in the case/matter) or resolve any 4 

5 complaint by a parent or party regarding the actions of the appointed attorney. 
 (b) Such a request shall be by noticed motion to the appointing family law court.  The motion 6 
shall include a declaration under penalty of perjury by the moving party stating the basis and/or 7 

8 reasons for the request.  The motion shall be filed and served in the same manner and time limits as 
any other family law motion. 9 
 (c) Such a motion shall be the only remedy at law to adjudicate any grievance or complaint 10 
by a parent or party to the proceeding regarding the actions of minor's counsel. 11 

12  (d) Private counsel appointed by the Court and not retained by one party to advocate for the 
child, shall be entitled to quasi-judicial immunity for any communications and/or conduct during the 13 
course of counsel's duties as counsel for the minor child(ren) from date of appointment until the 14 

15 order relieving counsel from said appointment.  Quasi-judicial immunity provided herein is the same 
as that currently provided to Court appointed mediators, investigators and evaluators by case law. 16 

17  
18 §3150.2 

 (a) In order to ensure a high quality of expertise for appointed private counsel for minors, 19 
each court and/or county shall, within one year of this statute's enactment, create a Minor's Counsel 20 

21 panel of attorneys meeting the minimum standards/qualifications set forth below, for appointment in 
cases proceeding under Division 8 of the County Code requiring minor's counsel. 22 
 (b) Court-approved Minor's Counsel must provide verification of : 23 

24  (1) licensure as an attorney for at least five (5) years during which time period at least 50 
percent of the attorney's practice was devoted to family law with substantial emphasis in custody 25 
cases; 26 

27  (2) a minimum of eight (8) hours of training, accredited for MCLE and offered by the Judicial 
Council, State Bar, local Bar associations, the Court or other groups in subjects specifically relating 28 
to the representation of children; 29 

30  (3) professional liability insurance. 
 (c) Each Court, subject to the exceptions below in (e) shall maintain a list of attorneys 31 

32 certified/qualified per the above requirements (Family Code § 3150.2(b)).  The qualified attorneys 
33 shall provide proof and/or verification of their meeting the qualification requirements to the Court and 

annually certify to the Court the following: 34 
 (1) current license in good standing and proof of liability insurance; 35 

36  (2) completion of eight (8) hours per year of accredited continuing education in the area of 
custody and representing children. 37 
 (d) Each attorney appointed to represent minors shall notify the Court within five (5) days of 38 

39 any public or private disciplinary proceeding by the State Bar, stating the basis of the complaint, 
result, notice of any reproval, probation and/or suspension. 40 
 (e) A Court may appoint an attorney not on the court-approved Minor's Counsel list/panel in 41 

42 special circumstances, taking into consideration factors such as language, culture, special needs of 
children, other specialized training of the attorney, etc., unless appointment from outside the 43 
panel/list is otherwise prohibited by local Rule of Court. 44 

45  (1) In counties where the attorney population and/or expertise does not make such a panel 
possible, each county and/or court is encouraged to form a partnership and/or regional panel of 46 
qualified attorneys willing to be appointed in the courts/counties participating in such a regional 47 

48 endeavor.
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
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STATEMENT OF REASONS 
 
Existing Law:  There are currently no provisions for qualifications of Minor's Counsel in Family Law or 
quasi-judicial immunity for family law minor's counsel. 
 
This Resolution:  Would introduce a new section to the Family Code setting forth minimum qualifications 
for family law minor's counsel as well as statutorily creating quasi-judicial immunity for family law minor's 
counsel. 
 
The Problem:  Minor's Counsel serve a valuable purpose for the Court, parents and children in Family 
Law cases.  However, concerns expressed about the Minor's Counsel role can be addressed by 
statutorily creating a minimum criteria/qualifications for appointment of Minor's Counsel in family law 
cases. 
 
The most significant deterrent to qualified attorneys accepting appointment as Minor's counsel is the 
growing number of parents who are bringing suits against Minor's Counsel in State and Federal Courts, 
more often than not primarily - if not solely - because they do not agree with Minor's Counsel' s conduct 
on behalf of the child(ren) involved.  These suits are seldom, if ever, well founded or determined to be 
meritorious but are exceedingly time-consuming and expensive to try and defend for attorneys.  This is 
especially true since Minor's Counsel usually are serving for minimum hourly rates set by the County or 
pro bono. 
 
Given the service Minor's Counsel provides to the Court and families as neutral third parties appointed by 
the Court, their value and efforts can be analogized to that of court appointed evaluators and mediators, 
who have quasi-judicial immunity conferred on them by case law.  (See Howard v. Drapkin (1990) 222 
Cal.App.3d 843, 853-854.)  It is vital to address this issue for Minor's Counsel to stop the loss of qualified 
attorneys in this role. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Diane E. Wasznicky, 4740 Folsom Boulevard, 
Sacramento, CA 95819-4426, voice 916-455-5200, fax 916-455-6300, e-mail diane@divorcepage.com
 
RESPONSIBLE FLOOR DELEGATE:  Diane E. Wasznicky 
 
COUNTERARGUMENT  
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The resolution is unacceptable to the extent it provides absolute immunity for minor’s counsel.  Minor’s 
counsel is acting as counsel for the child and if the attorney does not provide adequate representation for 
the child, the attorney should not be immune from malpractice liability.  The litigation privilege under Civil 
Code §47 already protects concerns minor’s counsel from lawsuits by other parties. 
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RESOLUTION 01-14-05 
 

DIGEST 
Adoption: Declaring Minor Free From Parental Control 
Amends Family Code section 7820 to allow a minor child to be declared free from parental control without 
an adoption proceeding pending.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 7820 to allow a minor child to be declared free from parental 
control without an adoption proceeding pending.  This resolution should be approved in principle because 
it would allow a minor to be removed from the control of unsuitable parents without the requirement of an 
adoptive proceeding pending. 
 
There are occasions in which both parents are unsuitable or are otherwise unable to care for the child.  
However, courts are unable to remove those children from custody (and thereafter place them under 
foster care or some other system) without an adoption proceeding first being commenced.  This 
resolution would make it possible for the court to remove children from such situations sooner and without 
the necessity of first filing an adoption action. 
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION RECOMMENDATION 
DISAPPROVE 
 
This resolution proposes to amend Family Code Section 7820 to provide that a pending adoption 
proceeding is not necessary if a natural parent brings a proceedings to declare a minor free from the 
custody and control of the other parent.  The proponent is the Sacramento County Bar Association. 
 
The Committee recommends Disapproval of this resolution by a vote of ten Noes, one Aye and four 
Abstentions.  The Committee supports the current practice of the courts to deny such a motion as not 
being the best interests of a child to be without two parents. 

This position is only that of the Family Law Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is 
not to be construed as representing the position of the State Bar of California.  Membership in 
the Family Law Section is voluntary and funding for section activities, including all legislative 
activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION 
 
RESOLVED, the Conference of Delegates of California Bar Associations recommends that legislation be 
sponsored to amend Family Code section 7820 to read as follows: 
 
1 § 7820 

 (1)  A proceeding may be brought under this part for the purpose of having a child under the 
age of 18 years declared free from the custody and control of either or both parents if the child 
comes within any of the descriptions set out in this chapter. 

2 
3 
4 

            (2)  Such a proceeding under this part shall not be denied solely because a pending adoption 5 
of the child has not been filed or is not expected to be filed. 6 
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(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  There are currently no provisions in the Family Code directing the trial court to consider 
Petitions to Declare a Minor Free from Parental Custody and Control when a companion adoption 
proceeding has not been filed.  
 
This Resolution:  Would amend Family Code section 7820 to provide that a pending adoption proceeding 
is not necessary if a natural parent brings a proceeding to have a minor declared free from the 
custody/control of the other parent when a pending adoption to replace the other parent is not pending. 
 
The Problem:  It is common judicial practice for trial courts to deny Petitions to Declare a Minor Free from 
Parental Custody and Control when a companion adoption proceeding has not been filed.  The courts 
have taken the position that it is not in the best interests of the subject minor child to be without two 
parents.  It is common for the court to rule in this manner, and deny a Petition at the outset, when an 
action is brought pursuant to Family Code section 7822 [Abandoned Child], as opposed to proceedings 
involving the sections 7823, 7824, 7825 and 7826. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other laws. 
 
AUTHORS AND/OR PERMANENT CONTACTS:  H. Vincent Jacobs, Hiroshima, Jacobs, Roth and Lewis, 
1420 River Park Drive, Second Floor, Sacramento, CA  95815, (916) 923-2223, fax (916) 929-7335, 
vjacobs@hjrl.com; Diane Wasznicky, Bartholomew, Wasznicky & Molinaro, 4740 Folsom Boulevard, 
Sacramento, CA  95819, (916) 455-5200, fax (916) 443-8287, diane@divorcepage.com 
 
RESPONSIBLE FLOOR DELEGATES:  H. Vincent Jacobs and Diane Wasznicky 
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RESOLUTION 01-15-05  

 
DIGEST  
Spousal Support: Termination of Child Support as Change of Circumstances 
Adds section 4326 to include termination of child support as a change of circumstances warranting court 
review of spousal support. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE  
 
History:
No similar resolutions found 
 
Reasons:
This resolution adds section 4326 to include termination of child support as a change of circumstances 
warranting court review of spousal support.  This resolution should be approved in principle because it 
provides discretion to the court as to the needs of a supported party. 
 
The obligation to pay child support terminates automatically upon, inter alia, a supported child reaching 
age 18 (or age 19 or completion of high school whichever occurs first). The amount of support is set by a 
complex formula, which assigns income first to child support with the balance to spousal support. Because 
the spousal support calculation occurs after assignment of child support, it is generally lower than would 
be the case if the parties had no children. In Re Marriage of Lautsbaugh (1999) 72 Cal. App. 4th, 85 
Cal.Rptr.2d 688 held that termination of child support is not a change of circumstances which would permit 
review of spousal support, despite the factual reality that spousal support was set after calculation of child 
support. While there is some concern that review of spousal support on termination of child support may 
generate awards which are “disguised child support”, thereby subsidizing care of children over the age of 
majority, courts should be allowed to consider all facts which affect a party’s net spendable income for 
support purposes.  
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
This resolution would deal with the results of the Lautsbaugh decision wherein the court held that the 
termination of child support is not grounds to modify a prior existing spousal support award.  It is intended 
to give the court discretion to consider the termination, by majority or by change in the custodial 
arrangement to revisit the issue of spousal support.  The proponent is the Sacramento County Bar 
Association. 
 
The Committee recommends, by a vote of twelve Ayes, two Noes and one Abstention to approve this 
resolution.  
This position is only that of the Family Law Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is 
not to be construed as representing the position of the State Bar of California.  Membership in 
the Family Law Section is voluntary and funding for section activities, including all legislative 
activities, is obtained entirely from voluntary sources.

 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to add Family Code Division 9, section 4326 to read as follows: 
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§4326 1 

In any proceeding where a spousal support order exists or for which the court has retained 2 
jurisdiction thereof, and there exists a companion child support order, the termination of child support 3 
pursuant to Family Code Section 3901(a) shall constitute a change of circumstances that may justify 4 
a request for modification of spousal support.5 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Current case law prohibits a court’s consideration, as a change of circumstances warranting 
a request for modification of spousal support, the termination of a child support order by operation of law. 
 
This Resolution: Would introduce a new section to the Family Code recognizing and dealing with the 
inherent inequity promoted by the Lautsbaugh decision, which ignored both economic reality and the 
process by which spousal support is set in most Family Law cases where there are minor children. 
 
The Problem:  The best argument for such a change has been proposed by Garrett Dailey.  Spousal 
support is totally captive of the child support calculation.  Spousal support is calculated from the money left 
over after child support is “paid” but before it is “received”.  Because of the increased amounts of child 
support mandated by Family Code section 4055, in most cases the paying spouse has insufficient 
remaining income to pay the supported spouse what would otherwise be an appropriate amount of 
spousal support based upon the parties’ circumstances without regard to the children. (Fam. Code, 
§4320.)  Thus, the spousal support award that is made is not a reflection of the supported spouse’s need 
nor the paying spouse’s ability to pay, both measured independently from the children.  It is simply an 
equitable division of the income remaining after child support is calculated. 
 
Furthermore, when the child support terminates, the supported spouse may still have the same mortgage 
payment, property taxes, insurance, car payment, etc.  Many of the fixed expenses continue, whether the 
children are present or not. 
 
A fairer way to deal with this problem would be for the trial court to make findings as to what a reasonable 
spousal support order would be were there no children of the marriage.  That way , when child support 
terminates, the supported spouse would have a basis for returning to court for a fair support order based 
solely on his or her needs.  Of course, if circumstances other than the child support terminating have 
changed, so too could the resulting spousal support order.  But at least it would be based on reality, not 
fiction.   
 
IMPACT STATEMENT 
 
This resolution would not affect any other statute, law or rule. 
 
AUTHORS AND/OR PERMANENT CONTACTS: Paul L. Brimberry, Law Office of Paul L. Brimberry, 2100 
Northrop Ave., Ste. 100, Sacramento, CA 95825, voice: (916) 568-8272, fax: (916) 568-8272, e-mail: 
BrimLaw@aol.com; and Diane Wasznicky, Bartholomew, Wasznicky & Molinaro, 4740 Folsom Blvd., 
Sacramento, CA 95819, voice: (916) 455-5200, fax: (916) 455-6300, e-mail: Diane@divorcepage.com 
 
RESPONSIBLE FLOOR DELEGATE: Diane Wasznicky 
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RESOLUTION 01-16-05  

DIGEST  
Family Law: Collaborative Guidelines and Procedures
Adds Family Code sections 11000 and 11001 to provide guidelines and procedures for collaborative law 
as an alternative to settle and resolve family law disputes. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE 
 
History  
Similar to Resolution 8-10-03, which was withdrawn, and 6-01-04, which was disapproved. Similar to 
Resolution 01-05-05. 
 
Reasons  
This resolution adds Family Code sections 11000 and 11001 to provide guidelines and procedures for 
collaborative law as an alternative to settle and resolve family law disputes.  This resolution should be 
disapproved because there are too many negative aspects to the process. 
 
Collaborative law is a process for resolution of family law disputes. The procedure requires that the parties 
remove the proceedings from the rules, procedures and control of the court.  The process requires full and 
complete disclosure of all facts and an openness so that there are no hidden agendas. The down side is 
that if the matter is not completely resolved through collaboration, the parties are required to start 
completely over, including retaining new counsel  or proceeding in propria  persona.  All forensic work will 
be disregarded.  Arguably, the loss of all work product associated with the collaborative law process and 
the requirement that litigants must retain new counsel, or self represent, if the process fails, provides 
tremendous incentive to succeed.  The concern is that parties may feel coerced into an outcome less 
favorable than that would have otherwise be achieved due to financial and emotional exhaustion. 
 
Despite continued interest in this subject among some family law practitioners, this resolution does not 
overcome the significant adverse consequences to litigants who fail in the process. These consequences 
do not attach to other forms of alternative dispute resolution.  Moreover, the proposed resolution creates 
an exemption from court case management, without clearly identifying a problem, if any, within the 
system. It is well settled that parties cannot validly waive the Court’s subject matter jurisdiction through 
contract.  Since other forms of alternative dispute resolution are not codified, there is no reason to attempt 
to do so with collaborative law.  Further, to codify a procedure would take away discretion from the parties 
and their counsel on how the process should proceed.      
 
SECTION/COMMITTEE REPORTS 
 
COMMITTEE ON ALTERNATIVE DISPUTE RESOLUTION 
APPROVE IN PRINCIPLE  
 
Resolution 01-16-05 proposes that new legislation be added to the Family Code to create a division to be 
known as “The Collaborative Family Law Act.”  The State Bar’s Committee on Alternative Dispute 
Resolution (“ADR Committee”) supports the concept of collaborative law as a process for resolution of 
disputes in a non-litigious manner.  The ADR Committee’s support for this resolution relates to the 
adoption of alternative dispute resolution procedures, in general, and not to the specific legal requirements 
set forth in the proposed Act. 
 
This position is only that of the State Bar of California’s Committee on Alternative Dispute Resolution.  
This position has not been adopted by the State Bar’s Board of Governors or overall membership, and is 
not to be construed as representing the position of the State Bar of California.  Committee activities 
relating to this position are funded from voluntary sources. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to add Family Code Sections 11000 and 11001 to read as follows: 
 

§ 11000 1 
This division shall be known and may be cited as The Collaborative Family Law Act.2 

3  
§ 110014 
 (a) On a written agreement of the parties and their attorneys the parties may utilize the 5 
Collaborative Law Process to resolve any matter governed by the Family Code over which the 6 
Superior Court is granted jurisdiction pursuant to Family Code Section 2000.7 
 (b) Collaborative Law is the process in which the parties and their counsel agree in writing to 8 
use their best efforts and to make a good faith attempt to resolve disputes related to Family Law 9 
matters as referenced above in Section 11001 (a) on an agreed basis without resorting to adversary 10 
judicial intervention, except to file the initial action and the initial response, to file stipulated orders or 11 
judgments and accompanying documents as may be required under the Family Code, or to have the 12 
court approve the settlement agreement, make the legal pronouncements, and sign the orders 13 
required by law to effectuate the agreement  of the parties as the court determines appropriate.  The 14 
parties’ counsel may not serve as litigation counsel except to ask the court to approve the settlement 15 
agreement.16 
 (c) If neither party files an initial Petition for proceedings pursuant to one of the issues listed 17 
above in Section 11001 (a), at any time during the Collaborative Law Process the  parties may agree 18 
in writing to set jurisdiction over all issues to be heard by a court of competent jurisdiction retroactive 19 
to any date as far back as the date the parties entered into the Collaborative Law Agreement.20 
 (d) Evidence Code Sections 1115 through 1128 regarding confidentiality protections on 21 
information exchanged in Mediation shall also apply to Collaborative Law proceedings.22 
 (1) All statements, communications and work product made or arising from a Collaborative 23 
Family Law Case are confidential and are inadmissible in any court  proceeding, except by written 24 
agreement of the parties.25 
 (2) Work product includes any written or oral communication between attorneys and clients, 26 
and written or oral communication, reports, or analysis of any third party professionals or experts 27 
used in the Collaborative Law Process.28 
 (3) Notwithstanding this provision and the confidential nature of the Collaborative Law 29 
Process, all written agreements entered into by the parties during the  Collaborative Law Process are 30 
deemed admissible in court.31 
 (e) If the Collaborative Law Process terminates without settlement, both parties must seek 32 
new counsel or represent himself/herself, to proceed in litigation.  Neither Collaborative Law counsel 33 
may act as litigation counsel for either party.34 
 (1) Pursuant to paragraph d(3) above, all written agreements entered into by the parties 35 
during the Collaborative Law Process are deemed admissible in court, notwithstanding the 36 
termination of the process or the confidential nature of the Collaborative Law Process.37 
 (f) The Collaborative Law Agreement must include, but not be limited to, provisions for:38 
 (1) The parties’ full compliance with disclosure requirement under Family Code §2100 et 39 
seq., and candid exchange of all information between the parties and their attorneys as necessary to 40 
make a proper evaluation of the case, including, but not limited to, each party’s Preliminary 41 
Declaration of Disclosure, Income and Expense Declaration and  Schedule of Assets and Debts, all 42 
under penalty of perjury, pursuant to Family Code §2104;43 
 (2) Suspending court intervention in the dispute while the parties and their  attorneys are 44 
using Collaborative Law procedures requiring court appearances pursuant to local county rules;45 
 (3) Provisions for jointly hiring mental health, financial, and/or other professionals to serve as 46 
joint experts to assist the parties in the investigation, evaluation and/or resolution of issues, as well as 47 
assisting the parties in making informed decisions;48 
 (4) Withdrawal of all counsel involved in the Collaborative Law Process if the Collaborative 49 
Law Process does not result in settlement of the dispute; and50 
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 (5) Expectation that the parties and attorneys will use their best efforts and  good faith to 51 
resolve the dissolution of marriage through the Collaborative Law Process.52 
 (g) Subject to the Subsections below, a court that is notified 30 days before trial that the 53 
parties are using the Collaborative Law Process to attempt to settle a dispute may not, until a party 54 
notifies the court that the Collaborative Law Process did not result in a settlement:55 
 (1) Set a hearing or trial in the case; 56 
 (2) Impose discovery deadlines; 57 
 (3) Require compliance with Pre-Trial orders; or 58 
 (4) Dismiss the case.59 
 (h) The parties shall notify the court if the Collaborative Law Process results in a settlement. 60 
 (i) If the Collaborative Law Process does not result in a settlement on or before the second 61 
anniversary of the date that the suit was filed, the Court may set the matter for Case Management 62 
Conference. 63 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  There are currently no provisions in the Family Code for approaching family law issues in a 
collaborative manner. 
 
This Resolution:  Would introduce a new section to the Family Code recognizing and encouraging the 
process of Collaborative Family Law as a legitimate means by which to resolve and complete dissolution 
proceedings.  This resolution would also establish jurisdiction and retroactivity, as the parties will sign a 
Collaborative Law contract stipulating to an extension of time to answer to retroactivity of issues. 
 
The Problem:  This resolution is based on the Texas statute regarding Collaborative Family Law.  This 
resolution was submitted to the Conference of Delegates of California Bar Association in 2004.  That 
resolution was not passed because of certain problems within the proposed resolution which was directed 
toward idiosyncrasies of some counties.  This is a cleaner, more general resolution which promotes the 
collaborative practice.  The resolution is designed to promote and encourage the collaborative practice in 
family law.  It is believed that if the statute is in place more practitioners will look to the collaborative model 
and the judiciary will put their weight of approval behind the process. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Claire M. Buckey, 2233 Watt Avenue, Suite 295, 
Sacramento, CA 95825, telephone (916) 484-0200, fax (916) 484-0200, e-mail Claire@buckeylaw.com; 
Diane Wasznicky, Bartholomew, Wasznicky & Molinaro, 4740 Folsom Blvd., Sacramento, CA 95819, 
telephone (916) 455-5200, fax (916) 455-6300, e –mail Diane@divorcepage.com 
 
RESPONSIBLE FLOOR DELEGATES:  Claire M .Buckey and Diane Wasznicky 
 
COUNTERARGUMENT 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution seeks to codify the practice of collaborative law in order to gain recognition as a legitimate 
process and make the practice more commonplace. The arguments against this resolution are: 1) section 
11001(b) does not identify what happens to the parties when one party fails to use his/her best efforts or fails 
to act in good faith, whether or not sanctions, for example, are issued, and how the failure to act in good faith 
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or use best efforts would be adjudicated, or not adjudicated; 2) section 11001(d)(3) only speaks of the 
admissibility of agreements, but fails to address the method in which to prove a party failed to use good faith 
efforts in light of the collaborative process failing apart; 3) the resolution fails to identify how parties will be 
screened for the collaborative process; 4) it fails to identify what liability the collaborative attorneys inherit for 
failure to evaluate the parties effectively as proper for the collaborative process; and 5) the practice of 
collaborative law should not be codified because it is a private practice that does not belong in the codes. 
Lastly, the authors seem to seek recognition of the collaborative process as though the practice, at this time, 
does not have publicity. However, I, and many others in the county, have learned about the process through 
county bar meetings, pamphlets that are handed out, speakers that discuss the topic, through websites, and 
through other channels of communication. A resolution for the collaborative process specifically in regard to 
the family codes is not appropriate. 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 

 
This resolution addresses same issues of Collaborative Divorce as are addressed in Resolution 1-05-05. 
However, the text of Resolution 01-05-05 includes reporting requirements to the court which are 
necessary to ensure that the collaborative process is moving forward and is not being used as a stall 
tactic. 
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RESOLUTION 2-01-05 
 
DIGEST 
Employment Records: Copying of Personnel Files by Employees 
Amends Labor Code section 1198.5 to permit an employee to copy certain personnel records. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 5-06-99, which was withdrawn or disapproved.  Similar to Resolution 1-07-00, which 
was approved in principle.  Similar to Resolution 8-03-02, which was approved in principle.  Similar to 
Resolution 2-07-05.   
 
Reasons: 
This resolution amends Labor Code section 1198.5 to permit an employee to copy certain personnel 
records.  This resolution should be approved in principle because the right to copy is a natural extension 
of the right to inspect. 
 
Current law gives an employee the right to inspect the personnel records that his employer maintains 
relating to the employee’s performance or to any grievance concerning the employee.  (Lab. Code, 
§ 1198.5(a).)  However, the employee is only entitled to copies of those documents that the employee 
has actually signed.  Without the right to copy, the right to inspect is of limited value, as an employee 
cannot be expected to remember accurately everything that he has read.  As a matter of fundamental 
fairness, it is reasonable that an employee should have the right to review and obtain a copy of each 
document in his personnel file that has a bearing on his employment status.  This resolution would make 
it possible for the employee to obtain copies of these records without the necessity of court action, which 
should aid in the evaluation and resolution of employment disputes without litigation.  Moreover, it does 
not impose an undue burden on the employer because the employee is required to bear the reasonable 
expense of making the requested copies.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Labor Code section 1198.5 to read as follows:  
 

§ 1198.5 1 
 (a) Every employee has the right to inspect and copy the personnel records that the 
employer maintains relating to the employee’s performance or to any grievance concerning the 
employee. 

2 
3 
4 
5 
6 
7 
8 
9 

 (b) The employer shall make the contents of those personnel records available to the 
employee at reasonable intervals and at reasonable times. Except as provided in paragraph (3) of 
subdivision (c), the employer shall not be required to make those personnel records available at a 
time when the employee is actually required to render service to the employer. 
 (c) The employer shall do one of the following: 
 (1) Keep a copy of and make available for inspection and copying each employee’s 
personnel records at the place where the employee reports to work. 

10 
11 

 (2) Make the employee’s personnel records available for inspection and copying at the place 
where the employee reports to work within a reasonable period of time following an employee’s 
request. 

12 
13 
14 

 (3) Permit the employee to inspect and copy the personnel records at the location where the 
employer stores the personnel records, with no loss of compensation to the employee. 

15 
16 

 (4) The employee may be charged for the actual and reasonable costs of copying the 17 
employee’s personnel file not to exceed ten cents per page. 18 

19 
20 

 (d) The requirements of this section shall not apply to: 
 (1) Records relating to the investigation of a possible criminal offense. 



21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 

 (2) Letters of reference. 
 (3) Ratings, reports, or records that were: 
 (A) Obtained prior to the employee’s employment. 
 (B) Prepared by identifiable examination committee members. 
 (C) Obtained in connection with a promotional examination. 
 (4) Employees who are subject to the Public Safety Officers Procedural Bill of Rights, 
Chapter 9.7 (commencing with Section 3300) of Division 4 of Title 1 of the Government Code. 
 (5) Employees of agencies subject to the Information Practices Act of 1977 (Title 1.8 
(commencing with Section 1798) of Part 4 of Division 3 of the Civil Code). 
 (e) The Labor Commissioner may adopt regulations that determine the reasonable times 
and reasonable intervals for the inspection of records maintained by an employer that is not a public 
agency. 
 (f) If a public agency has established an independent employee relations board or 
commission, an employee shall first seek relief regarding any matter or dispute relating to this 
section from that board or commission before pursuing any available judicial remedy. 
 (g) In enacting this section, it is the intent of the Legislature to establish minimum standards 
for the inspection and copying of personnel records by employees.  Nothing in this section shall be 
construed to prevent the establishment of additional rules for the inspection and copying

37 
 of 

personnel records that are established as the result of agreements between an employer and a 
recognized employee organization.

38 
39 
40 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: California law provides that while an employee may inspect his entire personnel file, the 
employee may only obtain copies of those documents that the employee actually signed.  There is no 
provision for the cost of the copies. 
 
This Resolution: Would allow an employee to obtain copies of all documents contained within his/her 
personnel file and would allow the employer to charge the employee for the copying costs.  Similar 
resolutions have been approved by the Conference on at least 2 prior occasions, but have not yet been 
enacted into law.  This resolution addresses the issue of cost, which has been a primary concern of 
employers. 
 
The Problem: Under current law, an employee is denied the right to obtain copies of those documents 
contained within his/her personnel file the employee did not sign, even though such documents could 
greatly impact an employee’s employment situation.  The content of an employee’s file is of crucial 
importance when reviewing an employee’s employment situation and when reviewing any claims brought 
by an employee.  Employees are at a great disadvantage as there can be potentially dozens of 
documents within their personnel file, which cannot be copied.  Fairness indicates that an employee 
should have the right to obtain copies of all documents contained within his/her personnel file and that the 
cost of the copies should be charged to the employee. 
 
IMPACT STATEMENT  
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Virginia H. Gaburo, Esq., Virginia H. Gaburo & 
Associates, 4370 La Jolla Village Drive, Suite 980, San Diego, CA 92122; voice: (858) 546-0183; e-mail: 
vgaburo@gaburolaw.com. 
 
RESPONSIBLE FLOOR DELEGATE: Virginia H. Gaburo, Esq.  
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RESOLUTION 2-02-05 
 
DIGEST 
Structural Pest Control Act: Citations Regarding Personal Protective Equipment 
Amends Business and Professions Code section 8616.9 to clarify circumstances under which employers 
may be cited when employees fail to wear protective equipment. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
No similar resolutions found.   
 
Reasons: 
This resolution amends Business and Professions Code section 8616.9 to clarify circumstances under 
which employers may be cited when employees fail to wear protective equipment.  This resolution should 
be disapproved because it substitutes one vague reference in the statute for another.   
 
Clearly the intent of this statutory provision is to eliminate the Agricultural Commissioner’s discretion not 
to cite an employer where the employer has a history of repeated violations of regulations requiring 
employees to wear personal protective equipment.  In not clarifying which regulations it is referring to, the 
statute does appear to be carelessly drafted.   However, the proposed resolution does not solve this 
problem.  If the statute were to be amended as proposed to refer broadly to “relevant sections of this 
Code, the Food and Agricultural Code and the California Code of Regulations,” employers would be given 
virtually no guidance regarding what specific conduct would expose them to citation under section 8616.9.  
Furthermore, by including reference to statutory codes rather than just regulations, the proposed 
amendment goes beyond that which was contemplated by the Legislature, as section 8616.9 as written 
clearly refers to the wearing by employees of personal protective equipment “required by regulation.”  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of the California Bar Associations recommends that 
legislation be sponsored to amend the Business and Professions Code section 8616.9 to read as follows: 
 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 

§8616.9 
If an employee is found during an inspection or investigation not wearing personal protective 
equipment required by regulation, the commissioner shall have the option to use discretion in citing 
an employer only if evidence of all of the following is provided: 
(a) The employer has a written training program, has provided training to the 
employee, and has maintained a record of training as required by regulation. 
(b) The employer provided personal protective equipment required by regulation, the 
equipment was available at the site when the employee was handling the pesticide or pesticides, and 
the equipment was properly maintained and in good working order. 
(c) The employer is in compliance with regulations relating to the workplace and supervision 
of employees. 
(d)  The employer has implemented and adheres to a written company policy of disciplinary 
action for employees who violate company policy or state or local laws or regulations. 

14 (e) The employer has no history of repeated violations of this section relevant sections of this Code, 
15 the Food and Agricultural Code and the California Code of Regulations. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
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Existing Law:  Confers upon County Agricultural Commissioners the discretion whether or not to charge 
employers for civil penalties when their employees fail to wear personal protective equipment when 
applying pesticides provided the employers meet all of several enumerated requirements including a 
written training program and a disciplinary action program among others. 
 
This Resolution: Corrects a drafting error that includes a requirement that employers have no history of 
repeated violations of “this section” referring to 8616.9. Because there is no way possible for employers to 
violate section 8616.9 of the Business and Professions Code since it is a section granting discretion to 
California Agricultural Commissioners, this could not have been the intent of the drafters.  
 
The Problem: The way the current provision is drafted, employers could never repeatedly violate 
section 8616.9 so this provision becomes a nullity unless interpreted broadly by the courts.  Clearly, what 
was intended by this section was that employers could not repeatedly violate with impunity relevant 
sections of the Business and Professions Code, as well as the Food and Agricultural Code, which has 
extensive sections devoted to personal protective equipment of employees handling pesticides and the 
California Code of Regulations, which includes even more specific provisions concerning these matters. 
Thus, a history of repeated violations of those relevant Code sections by employers would preclude 
County Agricultural Commissioners from exercising any discretion in issuing civil penalties under section 
8617 of the Business and Professions Code.  
 
IMPACT STATEMENT 
 
This amendment would make clear the interaction among the provisions of the Business and Professions 
Code as it relates to employees of Structural Pest Control Businesses and the Food and Agricultural 
Code sections relating to personal protective equipment intended to protect workers as well as those 
specific provisions of the California Code of Regulations relating to pesticide worker safety found in Title 
3, Subchapter 3, Section 6700 et seq. (Pesticide Worker Safety). 
 
AUTHOR AND/OR PERMANENT CONTACT:  Sally Lorang, Department of Agriculture, Weights and 
Measures, 5555 Overland Avenue, Suite 3101, San Diego, California 92123-1256, voice 858-694-3976, 
fax 858-505-6422, e-mail: sally.lorang@sdcounty.ca.gov
 
RESPONSIBLE FLOOR DELEGATE:  
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RESOLUTION 2-03-05 

 
DIGEST 
Talent Agency Licensing: Limited Attorney Exemption.  
Amends Labor Code section 1700.4 to exclude licensed attorneys from the definition of a talent agency 
under the Talent Agencies Act.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 5-01-04, which was disapproved.   
 
Reasons: 
This resolution amends Labor Code section 1700.4 to exclude licensed attorneys from the definition of a 
talent agency under the Talent Agencies Act.  This resolution should be approved in principle because 
attorneys who represent artists in the entertainment industry are already regulated by the State Bar in 
their fiduciary relationships with clients. 
 
The Talent Agencies Act (the “TAA”) was enacted to shield artists from unregulated and unscrupulous 
talent agents and managers.  The focus is to protect the interest of the artist. The Act creates licensing 
requirements, rules and regulations for the agents to follow and provides for an administrative law 
process using the Labor Commissioner to resolve disputes.  The procedures regulated under the TAA are 
already part and parcel of the rules, procedures and ethical considerations attorneys are required to 
conform to as members of the State Bar of California. 
 
Attorneys acting on behalf of artists enter into fee agreements, negotiate employment contracts, and 
conduct business deals.  Their dealings with their clients are strictly regulated, particularly through the 
Rules of Professional Conduct.  Therefore, attorneys should be exempt from having to obtain an 
additional license which is less stringent than the State Bar's requirements and discipline system. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Association recommends that legislation 
be sponsored to amend Labor Code section 1700.4 to read as follows:  
 
1 
2 
3 
4 
5 
6 

§1700.4 
(a)  “Talent agency” means a person or corporation who engages in the occupation of 

procuring, offering, promising, or attempting to procure employment or engagements for an artist or 
artists, except that the activities of procuring, offering, or promising to procure recording contracts for 
an artist or artists shall not of itself subject a person or corporation to regulation and licensing under 
this chapter. Talent agencies may, in addition, counsel or direct artists in the development of their 
professional careers. It shall be presumed that a licensed attorney practicing lawfully in the State of 7 

8 California who is providing services customarily provided to clients in the practice of law, or services 
9 that are incidental to the practice of law, is not a “talent agency”. Nothing provided for herein shall in 

10 any way (i) alter the obligation of an attorney providing the services described above, to deposit 
11 client funds into his or her attorney client trust account, or (ii) relieve compliance with all of the rules 
12 and regulations applicable to attorneys under the Business and Professions Code and the Rules of 
13 Professional Conduct. 
14 [Subsection (b) remains unchanged]

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Beverly Hills Bar Association 
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STATEMENT OF REASONS 
 
Existing Law: Labor Code §1700 et seq. (the “TAA”) requires “talent agency” licensing by the Labor 
Commissioner and prohibits participation in that occupation without being licensed.  Under §1700.4 
“talent agency” includes ALL persons engaged in procuring, offering, promising or attempting to procure 
employment or engagements for artists (except recording contracts) including licensed attorneys 
practicing lawfully in the State of California (whether or not the services being provided are customarily 
provided by attorneys). Under the TAA, an attorney cannot negotiate on behalf of an artist client without 
first obtaining the consent of the artist’s agent.  (California Labor Code §1700.44(d). The safe harbor 
exception to licensing under this section is unavailable if an artist has no licensed agent).  Although this 
problem has been the subject of scholarly discussion for some time, it has thus far been unresolved.  
(See Regulation of Attorneys Under California’s Talent Agencies Act: A Tautological Approach to 
Protecting Artists, 80 Cal. L. Rev. 471 (1992). Also see The Talent Agencies Act: Reconciling the 
Controversies Surrounding Lawyers, Managers, and Agents Participating in California’s Entertainment 
Industry, 28 Pepp. L. Rev. 381 (2001).) 
 
This Resolution: Would create an exception to §1700.4 for licensed attorneys practicing lawfully in the 
State of California to the extent that they are acting in the course and scope of the legal representation. 
 
The Problem: In discharging their professional duties to artist clients, artists ask and require attorneys to 
provide services attorneys are legally licensed to provide, which may overlap with activities regulated by 
the TAA. Some of these acts (including negotiating contracts, an ordinary and customary service 
attorneys provide in virtually all industries), could be construed as “procurement” under the TAA. 
Therefore under current law attorneys practicing entertainment law may find that legal fees charged 
during the past 12 months may be subject to forfeiture unless they also hold a talent agency license 
under the TAA (a license similar to an employment agency license).  
 
Additionally, artists (especially new artists) often cannot find a licensed agent (or anyone else) to 
represent them. Attorneys are often the only professional representation an artist can engage to assist 
with activities that may be considered “procurement” under the TAA. Because the word “procurement” is 
vague enough to possibly include attorney contract negotiation, there is no ascertainable benchmark as 
to what role, if any, an attorney can perform in an artist’s career without TAA licensing, and potential fee 
forfeiture. If the TAA were applied to attorneys some artists would be denied all representation in their 
search for work. 
 
Although the TAA provides some nominal client protections, the Professional Rules of Conduct and the 
State Bar Act (collectively “State Bar Rules”) already provide greater client protection. While the TAA 
requires only a $10,000 bond, the State Bar maintains a client recovery fund and strictly penalizes 
attorneys who do not comply with the various requirements governing their practice (including license 
suspension for refusal to return unearned fees).   
 
Since the regulatory scheme for attorneys is more comprehensive and remedial than that the TAA’s, the 
TAA’s protections would not afford artists with protections from unscrupulous attorneys beyond those 
afforded by the State Bar Rules. Additionally, if the TAA were applicable, even scrupulous attorneys could 
be required to disgorge earnings derived from such activities (and be subject to forfeiture of future 
earnings). Furthermore, if the TAA were applied to attorneys providing “procurement” services, attorneys 
would be governed by two inconsistent bodies of legislation.  The State Bar Rules already protect artist 
clients from unscrupulous attorneys.   
 
The conflict between the TAA and the State Bar Rules is somewhat unusual since, when attorneys 
provide services to clients in other licensed areas (like real estate brokerage), attorneys already have an 
exemption when working on behalf of a client. Notwithstanding real estate brokerage’s comprehensive 
regulatory scheme (which is more comprehensive than the TAA’s), an attorney may legally solicit offers 
and negotiate sales of a client’s real estate without obtaining a separate license from the Department of 
Real Estate. The result should be the same under the TAA. 
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IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHORS AND/OR PERMANENT CONTACTS: Kenneth D. Freundlich, Schleimer & Freundlich LLP, 
9100 Wilshire Blvd., Ste. 700W, Beverly Hills, CA 90212; voice 310-273-9807, fax 310-273-9809; e-mail 
Schleimerlaw@msn.com; Mark J. Pearl, Fredman Lieberman LLP, 1875 Century Park East, Suite 2200, 
Los Angeles, CA 90067; (310) 286-0035; mpearl@pklaw.net.
 
RESPONSIBLE FLOOR DELEGATES: Kenneth D. Freundlich and Mark J. Pearl. 
 
COUNTERARGUMENTS 
 
ORANGE COUNTY BAR ASSOCIATION 
 
Unlike many of our laws, California Labor Code § 1700.4(a) is quite clear: anyone procuring employment 
on behalf of an artist or artists is acting as a talent agency. Once the attorney steps out of the realm of 
providing legal advice and into the procurement of employment for artist clients a definite line has been 
crossed: compliance with separate licensing requirements is vital. The attorney ethical rules of conduct 
and State Bar protections, in conjunction with the California Labor Code, serve to protect the artist client 
on many levels. For this reason alone we should exercise great care in approving blanket exceptions 
absent compelling need.  
 
Under the circumstances referenced by the proponent no such need is shown.  
The proponent fails to put forth any compelling examples as to why attorneys should be afforded special 
exception to the talent agency licensing requirements. The mere fact that contract negotiation and other 
undefined customary services could fall under §1700 et seq. if it were ever applied is insubstantial proof 
of the need to change existing law.  Additionally, proponent's real estate brokerage analogy is faulty. 
Legally soliciting offers to buy and sell real property on behalf of our clients without the need for separate 
licensing should not be compared to soliciting personal servitude contracts on behalf of our artist clients. 
Lest we forget; artists are real people, not real property. 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution was disapproved by the CDCBA last year. If an attorney is actually providing the services 
of a talent agent, he or she should comply with the talent agent licensing requirements. Attorneys who act 
as CPAs or real estate agents must comply with the licensing requirements for those professions also 
(although in the case of real estate agents, some of the educational requirements are waived). 
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RESOLUTION 2-04-05 
DIGEST 
Minimum Wage:  Restrictions on Lodging Credits 
Amends Labor Code section 1182.8 to increase the credit allowed toward an employer’s minimum wage 
obligation for lodging provided to a resident apartment manager. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Labor Code section 1182.8 to increase the credit allowed toward an employer’s 
minimum wage obligation for lodging provided to a resident apartment manager.  This resolution should 
be disapproved because it would erode employer obligations under the state’s minimum wage laws.   
 
Under this proposed statutory amendment, one can easily envision a situation in which a resident 
apartment manager gets free rent and no salary at all as full compensation (e.g., when the fair market 
value of the apartment reaches a value of 1/3 more than a monthly full-time salary at minimum wage).  
This would go against the legislative purpose and policy behind section 1182.8 and IWC Wage Order No. 
5 of preventing employers from circumventing the state’s minimum wage requirements.  (See Brock v. 
Carrion, Ltd. (E.D. Cal. 2004) 332 F.Supp.2d 1320, 1328.)  The Division of Labor Standards Enforcement 
of the Office of the Labor Commissioner likewise construes section 1182.8 “to require an employer to pay 
resident managers gross wages at least equal to the minimum wage after the apartment charges 
imposed by the employer are taken into consideration.”  (Id. at 1329, citing Richard J. Simmons, Wage 
and Hour Manual for California Employers, § 6.8(c) (9th ed. 2003).)    
 
Also, because fair market rental value is subject to interpretation and manipulation and can vary greatly 
from area to area, the proposed statutory amendment could lead to abuse in creating a situation where 
the actual working conditions of resident apartment managers would be difficult to monitor.  For example, 
in areas where apartment values are high, the manager could be working well in excess of 40 hours per 
week with no compensation at all other than free rent, while the book value of that manager’s salary 
would actually be much higher than that of colleagues in other markets who were working fewer hours.   
 
Finally, if amended as proposed, this statute could also be used by employees solely to avoid income tax 
obligations, as the value of the apartment is not included in a resident manager’s taxable gross income.  
(See 26 U.S.C.A. § 119(2).)  Such a result could lead to changes in the tax laws to the detriment of all 
resident managers who are receiving reduced rent or rent-free apartments while also being paid a salary.   
 
TEXT OF RESOLUTION 
 
Labor Code:  Restrictions on Lodging Credits 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Labor Code section 1182.8 to read as follows: 
 
1 §1182.8 

 (a)  No employer shall be in violation of any provision of any applicable order of the Industrial 
Welfare Commission relating to credit or charges for lodging for charging, pursuant to a voluntary 
written agreement, a resident apartment manager up to two-thirds of the 

2 
3 
4 
5 
6 

fair market rental value of 
the apartment supplied to the manager, if no credit for the apartment is used to meet the employer’s 
minimum wage obligation to the manager.  

7  (b)  No employer shall be in violation of any provision of any applicable order of the Industrial 
8 Welfare Commission relating to credit or charges for lodging for applying, pursuant to a voluntary 

written agreement, up to two-thirds of the fair market rental value of the apartment supplied to satisfy 9 
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10 the manager to the employer’s minimum wage obligations to the manager, if the manager is not 
11 charged to occupy the apartment. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Limits the credit toward minimum wage obligations that an employer may receive for 
providing a resident apartment manager with a free apartment. 
 
This Resolution:  Provides a limited exception to the Wage Order restrictions on applying the fair market 
rental value of an apartment toward the employer’s minimum wage obligations. 
  
The Problem:  Under the Industrial Welfare Commissions Wage Orders, an employer has two options for 
compensating a resident manager.  The employer may charge rent of up to $381.20 for the apartment 
and pay the resident manager the minimum hourly wage, or charge no rent and use up to $381.20 as 
credit regardless of the fair market rental value of the apartment.  Labor Code Section 1182.2 provides a 
limited exception, but only as to the rent that may be charged. 
 
Under this system, the employer can obtain a greater value for the apartment by charging 2/3 of the rent 
and paying the resident manager minimum wage.  This creates a discrepancy between what is 
collectable as rent and what may be used to satisfy minimum wage obligations, which is particularly acute 
in urban counties with typically higher rental values.  Local minimum wage obligations will further reduce 
the number of hours that an employee may work for free rent without receiving additional compensation.  
As a result, many landlord employers are not offering resident managers the free rent option. 
 
This has a dramatic impact on many resident manager candidates.  Many individuals who are receiving 
Social Security or other government-provided benefits cannot take a paid job without impairing their 
benefits.  Students reduce their ability to obtain student loans.  For other individuals, the tax burden of the 
additional income eliminates the benefits of having a reduced rent apartment. 
 
This resolution would provide landlord employers with the flexibility of offering rent-free apartments as 
compensation for resident manager services, and would maintain safeguards to assure that the resident 
manager is fairly compensated. 
 
In accordance with CDCBA rules, BASF timely offers this resolution for consideration. Consistent with 
traditional CDCBA practice, the Proponent reserves the right to timely withdraw or amend the resolution.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Margaret J. Grover, Haight, Brown & Bonesteel, LLP, 100 
Bush Street 27th Floor, San Francisco, CA 94104, telephone (415) 986-7700, facsimile (415) 986-6945, 
e-mail mgrover@hbblaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Margaret J. Grover 
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RESOLUTION 02-05-05 
  
DIGEST  
Workers’ Compensation:  Service of Medical Reports  
Adds Labor Code section 4061.6 requiring doctors to provide reports to the applicant and applicant’s 
counsel at the same time as to claims administrators.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
  
History:  
No similar resolutions found. 
 
Reasons:  
This resolution adds Labor Code section 4061.6 requiring doctors to provide reports to the applicant and 
applicant’s counsel at the same time as to claims administrators.  This resolution should be approved in 
principle because it will ensure that applicants and their counsel are provided medical reports timely. 
  
Enacted in 2004, SB 899 effected change to the California Workers’ Compensation system.  Many 
changes related to the medical treatment of injured employees.  A procedure was devised which permits 
employers to establish a “Medical Provider Network” from which the injured employee must select a 
treating physician.  An injured employee may only designate his own treating physician if the employer 
does not have a “Medical Provider Network.”    
  
Under SB 899, there is no requirement that any information provided to the workers’ compensation claims 
administrator be provided at the same time to the injured employee and his or her counsel.  This 
resolution  “levels the playing field,” while providing the injured employee and his counsel with medical 
information that both assists in the medical treatment of the employee and in the prosecution of the claim.  
As a “hammer” if the health care provider does not provide the reports to the employee and counsel 
timely,  the resolution permits the employee to go outside of the “Medical Provider Network” to select his 
own physician.  This “hammer” should be sufficient to ensure that injured employees are provided 
information regarding their own treatment and condition in a timely manner. 
 
TEXT OF RESOLUTION 
 
Time Limits for Serving Medical Reports 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to add Labor Code section 4061.6 to read as follows: 
 

§4061.61 
 All notices and medical reports required to be served upon the claims administrator per 8 2 
CCR sections 9785, 9786, 9786.1, and 9787, when the applicant has medical control shall be served 3 
upon the applicant and applicant's counsel in the same time periods required for when the treating 4 
physician must serve these reports on the insurer/employer when the applicant has medical control. 5 
If the treating doctor does not serve timely medical reports to applicant and applicant's counsel, the 6 
applicant can petition to serve outside the medical provider network and choose the physician of his 7 
or her own choice. 8 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 



Existing Law:  Labor Code section 4616 provides for medical treatment within a Medical Provider 
Network. Some exceptions apply, such as Labor Code section 4600(d). This would provide another 
exception, for failure of doctor in medical network providing timely medical reports. 
 
This Resolution:  Requires the doctors within a Medical Provider's Network to provide timely medical 
reports to applicant and applicant's counsel. 
 
The Problem:  Applicant and applicant's counsel need the same information on the medical treatment that 
the claims administrator gets when the applicant has medical control. This is necessary to make 
judgments about the adequacy of the medical treatment given to the applicant. 
 
IMPACT STATEMENT 
 
Like existing Labor Code section 3550(e), this resolution would affect Labor Code sections 4616 and 
4616.3 in that those code sections would be required to be amended to comport with this new section. 
 
AUTHOR AND/OR PERMANENT CONTACT:  David Biggs, 4300 Long Beach Boulevard, Suite 310, 
Long Beach, CA 90807, voice 562-422-0062 x24, fax 562-422-0074, e-mail david_w_biggs@hotmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Gerald C. Benezra 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution would bypass one of the principal elements of workers’ compensation reform, viz., MPN’s, 
based on a one-time, technical violation of 8 CCR §10608 (failure to serve medical reports within 6 days). 
Workers’ compensation reform was desperately needed due to spiraling costs. Some time should be 
allowed for evaluation of the effects of recent reforms before major changes, such as this one, are made. 
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RESOLUTION 02-06-05 
  
DIGEST  
Workers’ Compensation:  Utilization Review Notices 
Amends Labor Code section 4610 to require a physician to provide a copy of the request for approval for 
treatment to counsel for the injured employee. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
  
History:  
No similar resolutions found. 
  
Reasons:  
This resolution amends Labor Code section 4610 to require a physician to provide a copy of the request 
for approval for treatment to counsel for the injured employee.  This resolution should be approved in 
principle because it will ensure that treatment of injured employees is not delayed.   
 
Enacted in 2004, SB 899 effected change to California’s Workers’ Compensation system.  Many changes 
related to medical treatment of injured employees.  Procedures were implemented providing for review by 
the workers’ compensation insurance carriers of treatment authorization requests made by treating 
physicians. There were time-frames devised as to when a decision must be made regarding the 
treatment.  If no decision regarding treatment is made within that time, the carrier must so notify the 
physician and employee, explaining why the decision cannot be made within that time. 
 
SB 899 does not provide for notifying the employee about when that request was made.  Without knowing 
when the request is made, the employee has no idea when he will be treated.  The employee does not 
know if the carrier is complying with the time requirements to respond to the treatment authorization 
request. 
 
The employee is entitled to know the status of the authorization request since his treatment is at issue.  
He may be ill or in pain, and is entitled to know when he will receive treatment.  By requiring the 
authorization request to be served on the employee’s counsel, it will ensure that the time requirements 
are known to the employee and his or her counsel.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Labor Code section 4610 to read as follows: 
 
1 
2 
3 
4 
5 
6 
7 
8 
9 
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11 
12 
13 
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16 

§4610
 (a) For purposes of this section, "utilization review" means utilization review or utilization 
management functions that prospectively, retrospectively, or concurrently review and approve, 
modify, delay, or deny, based in whole or in part on medical necessity to cure and relieve, treatment 
recommendations by physicians, as defined in Section 3209.3, prior to, retrospectively, or concurrent 
with the provision of medical treatment services pursuant to Section 4600. 
 (b) Every employer shall establish a utilization review process in compliance with this 
section, either directly or through its insurer or an entity with which an employer or insurer contracts 
for these services. 
 (c) Each utilization review process shall be governed by written policies and procedures. 
These policies and procedures shall ensure that decisions based on the medical necessity to cure 
and relieve of proposed medical treatment services are consistent with the schedule for medical 
treatment utilization adopted pursuant to Section 5307.27. Prior to adoption of the schedule, these 
policies and procedures shall be consistent with the recommended standards set forth in the 
American College of Occupational and Environmental Medicine Occupational Medical Practice 
Guidelines. These policies and procedures, and a description of the utilization process, shall be filed 
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with the administrative director and shall be disclosed by the employer to employees, physicians, 
and the public upon request. 
 (d) If an employer, insurer, or other entity subject to this section requests medical information 
from a physician in order to determine whether to approve, modify, delay, or deny requests for 
authorization, the employer shall request only the information reasonably necessary to make the 
determination. The employer, insurer, or other entity shall employ or designate a medical director 
who holds an unrestricted license to practice medicine in this state issued pursuant to Section 2050 
or Section 2450 of the Business and Professions Code. The medical director shall ensure that the 
process by which the employer or other entity reviews and approves, modifies, delays, or denies 
requests by physicians prior to, retrospectively, or concurrent with the provision of medical treatment 
services, complies with the requirements of this section. Nothing in this section shall be construed as 
restricting the existing authority of the Medical Board of California. 
 (e) No person other than a licensed physician who is competent to evaluate the specific 
clinical issues involved in the medical treatment services, and where these services are within the 
scope of the physician's practice, requested by the physician may modify, delay, or deny requests for 
authorization of medical treatment for reasons of medical necessity to cure and relieve. 
 (f) The criteria or guidelines used in the utilization review process to determine whether to 
approve, modify, delay, or deny medical treatment services shall be all of the following: 
 (1) Developed with involvement from actively practicing physicians. 
 (2) Consistent with the schedule for medical treatment utilization adopted pursuant to 
Section 5307.27. Prior to adoption of the schedule, these policies and procedures shall be consistent 
with the recommended standards set forth in the American College of Occupational and 
Environmental Medicine Occupational Medical Practice Guidelines. 
 (3) Evaluated at least annually, and updated if necessary. 
 (4) Disclosed to the physician and the employee, if used as the basis of a decision to modify, 
delay, or deny services in a specified case under review. 
 (5) Available to the public upon request. An employer shall only be required to disclose the 
criteria or guidelines for the specific procedures or conditions requested. An employer may charge 
members of the public reasonable copying and postage expenses related to disclosing criteria or 
guidelines pursuant to this paragraph. Criteria or guidelines may also be made available through 
electronic means. No charge shall be required for an employee whose physician's request for 
medical treatment services is under review. The responding party shall further indicate where a free 48 

49 copy of his/her/their utilization review process may be viewed on the Internet, or shall serve a copy of 
50 his/her/their utilization review process upon the physician, applicant, and applicant's counsel free of 
51 
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charge each time he/she/they give a response to a request.
 (g) In determining whether to approve, modify, delay, or deny requests by physicians prior 
to, retrospectively, or concurrent with the provisions of medical treatment services to employees all 
of the following requirements must be met: 
 (1) Prospective or concurrent decisions shall be made in a timely fashion that is appropriate 
for the nature of the employee's condition, not to exceed five working days from the receipt of the 
information reasonably necessary to make the determination, but in no event more than 14 days 
from the date of the medical treatment recommendation by the physician. In cases where the review 
is retrospective, the decision shall be communicated to the individual who received services, or to 
the individual's designee, within 30 days of receipt of information that is reasonably necessary to 
make this determination. 
 (2) When the employee's condition is such that the employee faces an imminent and serious 
threat to his or her health, including, but not limited to, the potential loss of life, limb, or other major 
bodily function, or the normal timeframe for the decisionmaking process, as described in paragraph 
(1), would be detrimental to the employee's life or health or could jeopardize the employee's ability to 
regain maximum function, decisions to approve, modify, delay, or deny requests by physicians prior 
to, or concurrent with, the provision of medical treatment services to employees shall be made in a 
timely fashion that is appropriate for the nature of the employee' s condition, but not to exceed 72 
hours after the receipt of the information reasonably necessary to make the determination. 
 (3) (A) Decisions to approve, modify, delay, or deny requests by physicians for authorization 
prior to, or concurrent with, the provision of medical treatment services to employees shall be 
communicated to the requesting physician within 24 hours of the decision. Decisions resulting in 
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modification, delay, or denial of all or part of the requested health care service shall be 
communicated to physicians initially by telephone or facsimile, and to the physician and employee in 
writing within 24 hours for concurrent review, or within two business days of the decision for 
prospective review, as prescribed by the administrative director. If the request is not approved in full, 
disputes shall be resolved in accordance with Section 4062. If a request to perform spinal surgery is 
denied, disputes shall be resolved in accordance with subdivision (b) of Section 4062. 
 (B) In the case of concurrent review, medical care shall not be discontinued until the 
employee's physician has been notified of the decision and a care plan has been agreed upon by the 
physician that is appropriate for the medical needs of the employee. Medical care provided during a 
concurrent review shall be care that is medically necessary to cure and relieve, and an insurer or 
self-insured employer shall only be liable for those services determined medically necessary to cure 
and relieve. If the insurer or self-insured employer disputes whether or not one or more services 
offered concurrently with a utilization review were medically necessary to cure and relieve, the 
dispute shall be resolved pursuant to Section 4062, except in cases involving recommendations for 
the performance of spinal surgery, which shall be governed by the provisions of subdivision (b) of 
Section 4062. Any compromise between the parties that an insurer or self-insured employer believes 
may result in payment for services that were not medically necessary to cure and relieve shall be 
reported by the insurer or the self-insured employer to the licensing board of the provider or 
providers who received the payments, in a manner set forth by the respective board and in such a 
way as to minimize reporting costs both to the board and to the insurer or self-insured employer, for 
evaluation as to possible violations of the statutes governing appropriate professional practices. No 
fees shall be levied upon insurers or self-insured employers making reports required by this section. 
 (4) Communications regarding decisions to approve requests by physicians shall specify the 
specific medical treatment service approved. Responses regarding decisions to modify, delay, or 
deny medical treatment services requested by physicians shall include a clear and concise 
explanation of the reasons for the employer's decision, a description of the criteria or guidelines 
used, and the clinical reasons for the decisions regarding medical necessity. 
 (5) If the employer, insurer, or other entity cannot make a decision within the timeframes 
specified in paragraph (1) or (2) because the employer or other entity is not in receipt of all of the 
information reasonably necessary and requested, because the employer requires consultation by an 
expert reviewer, or because the employer has asked that an additional examination or test be 
performed upon the employee that is reasonable and consistent with good medical practice, the 
employer shall immediately notify the physician and the employee, in writing, that the employer 
cannot make a decision within the required timeframe, and specify the information requested but not 
received, the expert reviewer to be consulted, or the additional examinations or tests required. The 
employer shall also notify the physician and employee of the anticipated date on which a decision 
may be rendered. Upon receipt of all information reasonably necessary and requested by the 
employer, the employer shall approve, modify, or deny the request for authorization within the 
timeframes specified in paragraph (1) or (2). 
 (h) Every employer, insurer, or other entity subject to this section shall maintain telephone 
access for physicians to request authorization for health care services. 

114  (i) The administrative director shall develop a uniform Utilization Review request form for 
115 physicians seeking approval of treatment. This form shall require sufficient information from the 
116 requesting physician that will enable the applicant or applicant's counsel to be able to determine that 
117 responses to this request are in compliance with Labor Code section 4610 [Second Enacted 
118 Section]. This form shall at least include the following information: 1. The name of the doctor making 
119 the request, 2. The medical treatment requested, 3. Whether the request is an emergency or non-
120 emergency request, 4. For emergency requests, the nature of the emergency in the terms of the 
121 criteria of Labor Code 4610(g)(2), 5. The requesting physician's opinion regarding what should be 
122 the timely response given the nature of the employee's condition, 6. Whether the request is a 
123 prospective or concurrent request, 7. The date and time of the request. A copy of this written request 
124 shall be simultaneously sent to the authorizing party, the applicant and applicant's counsel by the 
125 same mode whether by fax, mail, or e-mail. 
126  (j) The responding party shall in his/her/their authorization or denial of medical treatment 
127 simultaneously send it to the requesting physician, the applicant and applicant's counsel by the same 
128 mode whether by fax, mail, or e-mail. Also, the responding party shall indicate the day and hour 
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129 he/she/they made this decision regarding this request. The responding party shall further indicate 
130 where a free copy of his/her/their utilization review process may be viewed on the Internet, or shall 
131 serve a copy of his/her/their utilization review process upon the physician, applicant, and applicant's 
132 counsel free of charge each time he/she/they give a response to a request.
133 
134 
135 
136 
137 
138 
139 
140 

 (i)(k) If the administrative director determines that the employer, insurer, or other entity 
subject to this section has failed to meet any of the timeframes in this section, or has failed to meet 
any other requirement of this section, the administrative director may assess, by order, 
administrative penalties for each failure. A proceeding for the issuance of an order assessing 
administrative penalties shall be subject to appropriate notice to, and an opportunity for a hearing 
with regard to, the person affected. The administrative penalties shall not be deemed to be an 
exclusive remedy for the administrative director. These penalties shall be deposited in the Workers' 
Compensation Administration Revolving Fund. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Utilization review is governed by Labor Code section 4610 [second enacted section] and 8 
California Code of Regulations section 9792.6 et. seq. (Emergency Regulation December 2004). 8 CCR 
9792.6(k) (Emergency Regulation December 2004) requires the physician to make the request on Form 
DLSR 5021, section 14006, or in the format for Primary Treating Physician progress report, in subdivision 
(f) of section 9785. However, this form does not require the physician to serve this report on the applicant 
or applicant's counsel at the same time as the request is given to the claims administrator, nor does it 
require the doctor to indicate whether this is an emergency or non-emergency request and the time 
period a decision is needed given the applicant's medical condition. Code of Regulations, 8 CCR section 
9792.9(k) (Emergency Regulation December 2004) requires that notice be given to applicant and 
applicant's counsel but does not require information regarding the hour when the decision was made. 
Labor Code section 4610(f)(5) currently provides that the utilization review process of the employer shall 
be given at no charge upon request. 
 
This Resolution:  Would require the requesting physician to serve a copy of the request for approval of 
treatment to the applicant and applicant's counsel when the request is made so that the applicant and 
applicant's counsel may determine whether or not the responding party replied in a timely manner. 
 
The Problem:  The applicant is injured and is in pain and medical treatment is delayed pending approval 
of medical treatment. If neither applicant nor applicant's counsel have notice of the date of the request, 
and of whether the request is an emergency or non-emergency request, they have no basis to know that 
the response is timely, until the response is served. If the approving party takes weeks to respond, 
applicant or applicant's counsel do not know medical treatment is being delayed. Further, without knowing 
the exact time of the decision, applicant's counsel has no way of knowing whether the responding party 
has complied with Labor Code section 4610(g)(3)(A). The need to request the utilization review process 
of the employer under Labor Code section 4610(f)(5) causes unnecessary delay in getting approval of 
medical treatment. 
 
IMPACT STATEMENT 
 
This proposed resolution would affect 8 CCR sections 9792.6(k), 9792.9(b)(3), 9792.9(f)(2), 9792.9(f)(3), 
and 9792.9(i) (Emergency Regulation December 2004). Emergency Regulation December 2004 may be 
found at http://www.dir.ca.gov/dwc/DWCPropRegs/UR_approvedRegulations.pdf   The manner in which 
the regulations would be affected is that the regulations in no way address the issue raised in the 
resolution and, accordingly, would need to be amended to incorporate the additional service 
requirements. 
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AUTHOR AND/OR PERMANENT CONTACT:  David Biggs, 4300 Long Beach Boulevard, Suite 310, 
Long Beach, CA 90807, voice 562-422-0062 x24, fax 562-422-0074, e-mail david_w_biggs@hotmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Gerald C. Benezra 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
According to Labor Code section 4610(f)(5), employees are already entitled to a copy of the UR process 
free of charge if the physician=s request for medical treatment services is under review. Therefore, the 
amendments to 4610(f)(5) are unnecessary. Amended sections 4610(i)(7) and 4610(j) would require 
service by the same mode (fax, email, or mail) to the requesting physician, applicant, and applicant=s 
counsel. But not all of those individuals may prefer or even have access to the same modes of 
communication. The last sentence of amended 4610(j) is redundant, as the prior language already 
requires service of the decision upon the parties. 
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AMENDMENT TO RESOLUTION 02-07-05 
  

TEXT OF RESOLUTION  
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Labor Code section 1198.5 to read as follows:  
 
§ 1198.5  
(a) Every employee has the right to inspect and copy the personnel records that the employer 
maintains relating to the employee's performance or to any grievance concerning the employee.  
(b) The employer shall make the contents of those personnel records available to the employee 
at reasonable intervals and at reasonable times. Except as provided in paragraph (3) of 
subdivision (c), the employer shall not be required to make those personnel records available at a 
time when the employee is actually required to render service to the employer.  
(c) The employer shall do one of the following:  
(1) Keep a copy of each employee's personnel records at the place where the employee reports 
to work.  
(2) Make the employee's personnel records available at the place where the employee reports to 
work within a reasonable period of time following an employee's request.  
(3) Permit the employee to inspect the personnel records at the location where the employer 
stores the personnel records, with no loss of compensation to the employee.  
(d) An employee, upon termination of employment, has the right to inspect and copy personnel 
records maintained by the employer relating to the employee=s performance or to any grievance 
02-07-2  
concerning the employee so long as such a request is made within the two year period following 
the date of termination of employment.  
(e) The employer shall make the contents of those personnel records available to the former 
employee at reasonable intervals and at reasonable times in accordance with paragraphs 
(1),(2),(3) of subsection (c), or by mailing a copy to the employee.   
(f) An employer, under sections (a) and (d), may recover from the employee an amount equal to 
the actual cost of providing copies of the personnel records.  
(g) The requirements of this section shall not apply to:  
(1) Records relating to the investigation of a possible criminal  
offense.  
(2) Letters of reference.  
(3) Ratings, reports, or records that were:  
(A) Obtained prior to the employee's employment.  
(B) Prepared by identifiable examination committee members.  
(C) Obtained in connection with a promotional examination.  
(4) Employees who are subject to the Public Safety Officers Procedural Bill of Rights, Chapter 9.7 
(commencing with Section 3300) of Division 4 of Title 1 of the Government Code.  
(5) Employees of agencies subject to the Information Practices Act of 1977 (Title 1.8 
(commencing with Section 1798) of Part 4 of Division 3 of the Civil Code).  
(h) The Labor Commissioner may adopt regulations that determine the reasonable times and 
reasonable intervals for the inspection of records maintained by an employer that is not a public 
agency.  
(i) If a public agency has established an independent employee relations board or commission, 
an employee shall first seek relief regarding any matter or dispute relating to this section from that 
board or commission before pursuing any available judicial remedy.  
(j) In enacting this section, it is the intent of the Legislature to establish minimum standards for the 
inspection of personnel records by current and former employees. Nothing in this section shall be 
construed to prevent the establishment of additional rules for the inspection of personnel records 
that are established as the result of agreements between an employer and a recognized 
employee organization.  
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RESOLUTION 02-07-05 
  
DIGEST   
Employment Records: Copying Personnel Files By Employees 
Amends Labor Code section 1198.5 to permit employees and former employees to inspect and copy 
personnel records. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:  
Similar to 1-07-02, which was approved in principle.   Similar to 8-02-02 and 8-03-02, both of which were 
approved in principle.  Similar to 02-01-05. 
 
Reasons:  
This resolution amends Labor Code section 1198.5 to permit employees and former employees to inspect 
and copy personnel records. This resolution should be approved in principle because it may end frivolous 
lawsuits against employers. 
  
When employees are terminated from their employment, they may either disbelieve the reasons for their 
termination or believe that their termination is not supported by their personnel file documentation.  Labor 
Code Section 1198.5 provides, “[E]very employee has the right to inspect the personnel records that the 
employer maintains to the employee’s performance or to any grievance concerning the employee.”  
However, employers are not required to permit terminated employees to review or copy their personnel 
file.  The former employee may seek legal counsel and claim that he was terminated without  good reason, 
concluding that the employer had some unlawful basis for the termination.  Despite what the employee 
was told were the reasons for termination, the employee may disbelieve those reasons, and tell his 
attorney “I don’t know why I was terminated.”  This can lead to costly and unnecessary litigation. 
  
If a former employee can also obtain a copy of his personnel file, the employee may better understand the 
reasons for termination.  Also, the prospective attorney would be able to view the file before making a 
decision to represent the employee.  While there are no guarantees this will happen, the attorney would be 
on notice of the potential difficulties with representing the former employee. 
  
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend California Labor Code section 1198.5 to read as follows: 
 

§ 1198.5  1 
(a) Every employee has the right to inspect and copy the personnel records that the employer 
maintains relating to the employee's performance or to any grievance concerning the employee. 
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(b) The employer shall make the contents of those personnel records available to the employee at 
reasonable intervals and at reasonable times.  Except as provided in paragraph (3) of subdivision (c), 
the employer shall not be required to make those personnel records available at a time when the 
employee is actually required to render service to the employer. 
(c) The employer shall do one of the following: 
(1) Keep a copy of each employee's personnel records at the place where the employee reports to 
work. 
(2) Make the employee's personnel records available at the place where the employee reports to 
work within a reasonable period of time following an employee's request. 
(3) Permit the employee to inspect the personnel records at the location where the employer stores 
the personnel records, with no loss of compensation to the employee. 
(d) An employee, upon termination of employment, has the right to inspect and copy personnel 15 
records maintained by the employer relating to the employee=s performance or to any grievance 16 
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concerning the employee so long as such a request is made within the two year period following the 17 
date of termination of employment.  18 
(e) The employer shall make the contents of those personnel records available to the former 19 
employee at reasonable intervals and at reasonable times in accordance with paragraphs (1),(2),(3) 20 
of subsection (c).  21 
(f) An employer, under sections (a) and (d), may recover from the employee an amount equal to the 22 
actual cost of providing copies of the personnel records.  23 
(g) The requirements of this section shall not apply to: 24 
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(1) Records relating to the investigation of a possible criminal 
offense. 
(2) Letters of reference. 
(3) Ratings, reports, or records that were: 
(A) Obtained prior to the employee's employment. 
(B) Prepared by identifiable examination committee members. 
(C) Obtained in connection with a promotional examination. 
(4) Employees who are subject to the Public Safety Officers Procedural Bill of Rights, Chapter 9.7 
(commencing with Section 3300) of Division 4 of Title 1 of the Government Code. 
(5) Employees of agencies subject to the Information Practices Act of 1977 (Title 1.8 (commencing 
with Section 1798) of Part 4 of Division 3 of the Civil Code). 
(h) The Labor Commissioner may adopt regulations that determine the reasonable times and 
reasonable intervals for the inspection of records maintained by an employer that is not a public 
agency. 

36 
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(i) If a public agency has established an independent employee relations board or commission, an 
employee shall first seek relief regarding any matter or dispute relating to this section from that board 
or commission before pursuing any available judicial remedy. 

39 
40 
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(j) In enacting this section, it is the intent of the Legislature to establish minimum standards for the 
inspection of personnel records by 

42 
current and former employees.  Nothing in this section shall be 

construed to prevent the establishment of additional rules for the inspection of personnel records that 
are established as the result of agreements between an employer and a recognized employee 
organization. 

43 
44 
45 
46 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Allows for the inspection of employee records by every employee and provides that the 
employer make the personnel records of the employee available at reasonable intervals and at reasonable 
times so long as the employee does not request inspection during hours the employee is required to 
render services to the employer. Existing law also provides certain exemptions on record types that must 
be provided and states that legislative intent is to establish minimum standards for inspection of personnel 
records by employees.    
 
This Resolution:  Would specifically enable current and former employees the right to both copy and 
inspect personnel records at a cost equal to the actual cost to the employer of providing copies of the 
personnel records.   This resolution also limits, within current statutory boundaries, the period of time 
within which a former employee may inspect and copy personnel records.  
 
The Problem:  Existing law makes no provisions for the copying of personnel records by current 
employees.  In addition, existing law is completely silent on the rights of former employees to inspect and 
copy their own personnel records.  Because existing law does not provide the employee, current or 
former, the right to copy their personnel records the employee is placed at a substantial disadvantage 
when seeking legal counsel on their rights under the laws.  Employees, current and former, seeking 
documentation in support of possible legal action against the employer, under the current law, are forced 
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to file suit and proceed with discovery in order to have their personnel documents evaluated by legal 
counsel. The unwarranted effects of this practice have been the proliferation of frivolous lawsuits against 
employers and the disenfranchising of both the current and former employee to solicit an informed pre-
litigation opinion on the merits of their potential claim against the employer. This resolution, in keeping with 
the stated legislative intent of '1198.5, seeks to provide minimum standards of protection for both the 
employee and the employer by allowing for the inspection and copying of personnel records, permitting 
the employer to recover the actual cost of providing the employee with copies and limiting the time within 
which a former employee may inspect and copy personnel records.  
 
IMPACT STATEMENT 
 
Although this resolution relies on the provisions of California Labor Code '1197.5(d) in limiting the time 
within which a former employee may seek access to their personnel records, it has no affect upon any 
other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Teresa McQueen, 2102 Business Center Drive, Suite 146, 
Irvine, CA 92612; Phone: (949) 253-4678; Fax:(949) 253-4679; e-mail: tmlaw@concentric.net 
 
RESPONSIBLE FLOOR DELEGATE: Teresa A. McQueen 
 



AMENDMENT TO RESOLUTION 02-08-05 
 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to enact Labor Code section 432.6 to read as follows: 
 
§ 432.6 
 It is an unlawful employment practice to make condition employment upon the signing of 
employee or prospective employee accepting an employment agreement which contains an 
unenforceable covenant not to compete, a condition of employment, that contains any provision 
that is void under California Business and Professions Code Section 16600.  Imposing such a 
condition is an unlawful employment practice even if such the proposed employment agreement 
contains a choice of law provision applying the laws of a forum in which the covenant not to 
compete could be enforced.  Imposing such a condition is an unlawful employment practice even 
if the proposed employment agreement contains a or severability provisions which that would 
enable the employer to enforce the other provisions of the employment agreement.  An 
employer’s termination of an employee who refuses to sign such an agreement constitutes a 
wrongful termination in violation of public policy. 
 
An employer violates public policy by refusing to consider further the application of any 
applicant for employment who has refused to sign an employment agreement containing any 
provision that is void under California Business and Professions Code Section 16600 because that 
applicant  has refused to sign the proposed agreement.  An employer violates public policy by 
terminating the employment of any individual who has refused to sign an employment agreement 
containing any provision that is void under California Business and Professions Code 
Section 16600 because that individual refused to sign the proposed agreement. 
 
 (Proposed new language underlined; language to be deleted stricken.) 
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RESOLUTION 02-08-05 
  
DIGEST  
Employment Contracts: Covenants not to Compete 
Adds Labor Code section 432.6 making it unlawful to make the execution of an unenforceable covenant 
not to compete a condition of employment.  
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
  
History:  
No similar resolutions found. 
  
Reasons:  
This resolution adds Labor Code section 432.6 making it unlawful to make the execution of an 
unenforceable covenant not to compete a condition of employment.  This resolution should be 
disapproved because employers must be permitted to protect their business interests. 
  
Covenants not to compete unfairly are enforceable.  Employers rely upon such agreements to protect 
business interests.  Frequently, it is unknown at the start of the employment relationship what type of 
information the employee will be privy to.   
  
Enforceability of such covenants is determined on a case-by-case basis. All of the circumstances of 
employment are considered in determining the enforceability of the covenant. Indeed, even the case relied 
upon by the proponent, D’Sa v. Playhut, Inc. (2001) 85 Cal.App.4th 927,  acknowledges that some 
covenants are enforceable.  That the proposed resolution language only makes it an unlawful practice to 
condition employment upon the signing of an unenforceable covenant begs the question of what is and is 
not an unenforceable covenant. The enforceability of the covenant generally is not determined until after 
the employment ceases. 
  
Employers can protect their interests, and require loyalty of their employees.  Regardless of whether the 
covenant is determined to be enforceable, the spirit of the agreement, demanding that the employees 
devote their efforts to their employers business, and demanding that employees not set up  competing 
businesses or work for competitors using information developed and paid for by the employer, are 
appropriate goals and necessary to protect business interests. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to enact Labor Code section 432.6 to read as follows: 
 

§ 432.6 1 
It is an unlawful employment practice to make the signing of an employment agreement 2 

which contains an unenforceable covenant not to compete, a condition of employment, even if such 3 
agreement contains a choice of law or severability provisions which would enable the employer to 4 
enforce the other provisions of the employment agreement.  An employer's termination of an 5 
employee who refuses to sign such an agreement constitutes a wrongful termination in violation of 6 
public policy. 7 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS: 
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Existing law: Under Business & Professions Code section 16600 every contract by which anyone is 
restrained from engaging in a lawful profession, trade, or business of any kind is to that extent void.  
California courts have uniformly held covenants not to compete unenforceable unless enforcement is 
necessary to protect trade secrets.  This does not prevent employers from requiring employees under 
threat of termination to agree to such conditions.   
 
This Resolution: Codifies the December, 2000, holding of Division Three of the Second District of Court of 
Appeal in D'Sa v. Playhut, Inc. (95 Cal.App.4th 927) that Mr. D'Sa's case for wrongful termination based 
on his refusal to sign an agreement which contained an unenforceable covenant not to compete could go 
forward despite choice of law and severability provisions which could render other terms of the agreement 
enforceable. 
 
The Problem: Because California courts have been fairly consistent in refusing to enforce covenants not to 
compete within California, employees often agree to such covenants on the odds the clause is 
meaningless and in fear of being labeled a "troublemaker" for refusing.  However the very existence of the 
covenant in an agreement with a former employer can pose a threat to a new employer of expensive and 
protracted litigation, seriously hurting the employee's chances to be hired and effectively nullifying the 
strong public policy underlying section 16600. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Grace E. Emery; 505 South Main Street, Suite 720; 
Orange, CA 92868; voice 714-835-0520, fax 714-558-0216, email geemery@msn.com. 
 
RESPONSIBLE FLOOR DELEGATE: Grace E. Emery 

mailto:geemery@msn.com
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RESOLUTION 03-01-05 
 

DIGEST 
Computer Crimes:  Provisions for Private Civil Actions 
Amends Penal Code section 502 to provide for class actions and minimum damages for computer crimes. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 502 to provide for class actions and minimum damages for 
computer crimes.  This resolution should be approved in principle because it would provide a deterrent to 
computer crimes and an incentive for non-governmental parties to prosecute violations. 
 
Section 502 imposes fines and imprisonment upon anyone who knowingly introduces viruses, spyware, 
Trojan horses, or other contaminants into a computer or system.  The collective effects of such 
contaminations are often significant.  However, the damage caused by computer crimes is often of too 
little, at least on the individual level, to justify the prosecution of criminal charges or the pursuit of civil 
actions. 
 
By allowing for private actions and minimum statutory damages, the resolution would relieve much of the 
pressure on public authorities, who are under increasing public outcries for action against hackers and 
other miscreants but are largely reluctant to expend resources on what are often seen as mere 
annoyances.  The possibility of class actions and potentially ruinous damages would be a deterrent to 
those who cause untold damage and inconvenience to computer users. 
 
As the changes proposed by this resolution provide for civil remedies, they should probably be enacted in 
the Civil Code, rather than the Penal Code.  However, the basic principle of the resolution is sound and 
the resolution should thus be approved in principle. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Penal Code section 502 to read as follows: 
 

§ 502   1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 

(a) It is the intent of the Legislature in enacting this section to expand the degree of protection 
afforded to individuals, businesses, and governmental agencies from tampering, interference, 
damage, and unauthorized access to lawfully created computer data and computer systems.  The 
Legislature finds and declares that the proliferation of computer technology has resulted in a 
concomitant proliferation of computer crime and other forms of unauthorized access to computers, 
computer systems, and computer data. 
The Legislature further finds and declares that protection of the integrity of all types and forms of 
lawfully created computers, computer systems, and computer data is vital to the protection of the 
privacy of individuals as well as to the well-being of financial institutions, business concerns, 
governmental agencies, and others within this state that lawfully utilize those computers, computer 
systems, and data. 
(b) For the purposes of this section, the following terms have the following meanings: 
(1) "Access" means to gain entry to, instruct, or communicate with the logical, arithmetical, or memory 
function resources of a computer, computer system, or computer network. 
(2) "Computer network" means any system that provides communications between one or more 
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17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 

computer systems and input/output devices including, but not limited to, display terminals and printers 
connected by telecommunication facilities. 
(3) "Computer program or software" means a set of instructions or statements, and related data, that 
when executed in actual or modified form, cause a computer, computer system, or computer network 
to perform specified functions. 
(4) "Computer services" includes, but is not limited to, computer time, data processing, or storage 
functions, or other uses of a computer, computer system, or computer network. 
(5) "Computer system" means a device or collection of devices, including support devices and 
excluding calculators that are not programmable and capable of being used in conjunction with 
external files, one or more of which contain computer programs, electronic instructions, input data, 
and output data, that performs functions including, but not limited to, logic, arithmetic, data storage 
and retrieval, communication, and control. 
(6) "Data" means a representation of information, knowledge, facts, concepts, computer software, 
computer programs or instructions.  Data may be in any form, in storage media, or as stored in the 
memory of the computer or in transit or presented on a display device. 
(7) "Supporting documentation" includes, but is not limited to, all information, in any form, pertaining 
to the design, construction, classification, implementation, use, or modification of a computer, 
computer system, computer network, computer program, or computer software, which information is 
not generally available to the public and is necessary for the operation of a computer, computer 
system, computer network, computer program, or computer software. 
(8) "Injury" means any alteration, deletion, damage, or destruction of a computer system, computer 
network, computer program, or data caused by the access, or the denial of access to legitimate users 
of a computer system, network, or program. 
(9) "Victim expenditure" means any expenditure reasonably and necessarily incurred by the owner or 
lessee to verify that a computer system, computer network, computer program, or data was or was 
not altered, deleted, damaged, or destroyed by the access. 
(10) "Computer contaminant" means any set of computer instructions that are designed to modify, 
damage, destroy, record, or transmit information within a computer, computer system, or computer 
network without the intent or permission of the owner of the information. They include, but are not 
limited to, a group of computer instructions commonly called viruses or worms, that are self-
replicating or self-propagating and are designed to contaminate other computer programs or 
computer data, consume computer resources, modify, destroy, record, or transmit data, or in some 
other fashion usurp the normal operation of the computer, computer system, or computer network. 
(11) "Internet domain name" means a globally unique, hierarchical reference to an Internet host or 
service, assigned through centralized Internet naming authorities, comprising a series of character 
strings separated by periods, with the rightmost character string specifying the top of the hierarchy. 
(12) “Harmful computer contaminant” means any computer contaminant that materially reduces the 53 
performance of a computer, computer system or computer network; causes the unauthorized 54 
transmission of information that can be used to personally identify an individual or entity or a group 55 
thereof; or interferes with the use or operation of any computer, computer system or computer 56 
network. Without limiting the generality of the foregoing, any computer contaminant commonly 57 
referred to or functioning as a virus, Trojan horse, spy ware, or a worm, or that facilitates or 58 
implements a denial of service attack, is a “harmful computer contaminant”. 59 

60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 

(c) Except as provided in subdivision (h), any person who commits any of the following acts is guilty 
of a public offense: 
(1) Knowingly accesses and without permission alters, damages, deletes, destroys, or otherwise uses 
any data, computer, computer system, or computer network in order to either (A) devise or execute 
any scheme or artifice to defraud, deceive, or extort, or (B) wrongfully control or obtain money, 
property, or data. 
(2) Knowingly accesses and without permission takes, copies, or makes use of any data from a 
computer, computer system, or computer network, or takes or copies any supporting documentation, 
whether existing or residing internal or external to a computer, computer system, or computer 
network. 
(3) Knowingly and without permission uses or causes to be used computer services. 
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(4) Knowingly accesses and without permission adds, alters, damages, deletes, or destroys any data, 
computer software, or computer programs which reside or exist internal or external to a computer, 
computer system, or computer network. 
(5) Knowingly and without permission disrupts or causes the disruption of computer services or 
denies or causes the denial of computer services to an authorized user of a computer, computer 
system, or computer network. 
(6) Knowingly and without permission provides or assists in providing a means of accessing a 
computer, computer system, or computer network in violation of this section. 
(7) Knowingly and without permission accesses or causes to be accessed any computer, computer 
system, or computer network. 
(8) Knowingly introduces any computer contaminant into any computer, computer system, or 
computer network. 
(9) Knowingly and without permission uses the Internet domain name of another individual, 
corporation, or entity in connection with the sending of one or more electronic mail messages, and 
thereby damages or causes damage to a computer, computer system, or computer network. 
(d) (1) Any person who violates any of the provisions of paragraph (1), (2), (4), or (5) of subdivision 
(c) is punishable by a fine not exceeding ten thousand dollars ($10,000), or by imprisonment in the 
state prison for 16 months, or two or three years, or by both that fine and imprisonment, or by a fine 
not exceeding five thousand dollars ($5,000), or by imprisonment in a county jail not exceeding one 
year, or by both that fine and imprisonment. 
(2) Any person who violates paragraph (3) of subdivision (c) is punishable as follows: 
(A) For the first violation that does not result in injury, and where the value of the computer services 
used does not exceed four hundred dollars ($400), by a fine not exceeding five thousand dollars 
($5,000), or by imprisonment in a county jail not exceeding one year, or by both that fine and 
imprisonment. 
(B) For any violation that results in a victim expenditure in an amount greater than five thousand 
dollars ($5,000) or in an injury, or if the value of the computer services used exceeds four hundred 
dollars ($400), or for any second or subsequent violation, by a fine not exceeding ten thousand 
dollars ($10,000), or by imprisonment in the state prison for 16 months, or two or three years, or by 
both that fine and imprisonment, or by a fine not exceeding five thousand dollars ($5,000), or by 
imprisonment in a county jail not exceeding one year, or by both that fine and imprisonment. 
(3) Any person who violates paragraph (6) or (7) of subdivision (c) is punishable as follows: 
(A) For a first violation that does not result in injury, an infraction punishable by a fine not exceeding 
one thousand dollars ($1,000). 
(B) For any violation that results in a victim expenditure in an amount not greater than five thousand 
dollars ($5,000), or for a second or subsequent violation, by a fine not exceeding five thousand 
dollars ($5,000), or by imprisonment in a county jail not exceeding one year, or by both that fine and 
imprisonment. 
(C) For any violation that results in a victim expenditure in an amount greater than five thousand 
dollars ($5,000), by a fine not exceeding ten thousand dollars ($10,000), or by imprisonment in the 
state prison for 16 months, or two or three years, or by both that fine and imprisonment, or by a fine 
not exceeding five thousand dollars ($5,000), or by imprisonment in a county jail not exceeding one 
year, or by both that fine and imprisonment. 
(4) Any person who violates paragraph (8) of subdivision (c) is punishable as follows: 
(A) For a first violation that does not result in injury, a misdemeanor punishable by a fine not 
exceeding five thousand dollars ($5,000), or by imprisonment in a county jail not exceeding one year, 
or by both that fine and imprisonment. 
(B) For any violation that results in injury, or for a second or subsequent violation, by a fine not 
exceeding ten thousand dollars ($10,000), or by imprisonment in a county jail not exceeding one 
year, or in the state prison, or by both that fine and imprisonment. 
(5) Any person who violates paragraph (9) of subdivision (c) is punishable as follows: 
(A) For a first violation that does not result in injury, an infraction punishable by a fine not exceeding 
one thousand dollars. 
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124 (B) For any violation that results in injury, or for a second or subsequent violation, by a fine not 
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exceeding five thousand dollars ($5,000), or by imprisonment in a county jail not exceeding one year, 
or by both that fine and imprisonment. 
(e) (1) In addition to any other civil remedy available, the owner or lessee of the computer, computer 
system, computer network, computer program, or data who suffers damage or loss by reason of a 
violation of any of the provisions of subdivision (c) may bring a civil action against the violator for 
compensatory damages and injunctive relief or other equitable relief.  Compensatory damages shall 
include any expenditure reasonably and necessarily incurred by the owner or lessee to verify that a 
computer system, computer network, computer program, or data was or was not altered, damaged, 
or deleted by the access.  For the purposes of actions authorized by this subdivision, the conduct of 
an unemancipated minor shall be imputed to the parent or legal guardian having control or custody of 
the minor, pursuant to the provisions of Section 1714.1 of the Civil Code. For purposes of filing and 135 
prosecuting a civil class action or other civil action on behalf of multiple parties under paragraph 8 of 136 
subdivision (c) with respect to a harmful computer contaminant, the violator=s minimum liability for 137 
damages shall be one hundred ($100) for each computer, computer system and computer network 138 
affected, notwithstanding the actual amount of damages sustained with respect to any particular 139 
computer system or computer network. 140 
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(2) In any action brought pursuant to this subdivision the court may award reasonable attorney's fees. 
(3) A community college, state university, or academic institution accredited in this state is required to 
include computer-related crimes as a specific violation of college or university student conduct 
policies and regulations that may subject a student to disciplinary sanctions up to and including 
dismissal from the academic institution.  This paragraph shall not apply to the University of California 
unless the Board of Regents adopts a resolution to that effect. 
(4) In any action brought pursuant to this subdivision for a willful violation of the provisions of 
subdivision (c), where it is proved by clear and convincing evidence that a defendant has been guilty 
of oppression, fraud, or malice as defined in subdivision (c) of Section 3294 of the Civil Code, the 
court may additionally award punitive or exemplary damages. 
(5) No action may be brought pursuant to this subdivision unless it is initiated within three years of the 
date of the act complained of, or the date of the discovery of the damage, or, with respect to civil 152 
actions under subdivision (e), the date that the identity of the violator is, or with the exercise of 153 
reasonable diligence should be, ascertained by the plaintiff, whichever is later. 154 
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(f) This section shall not be construed to preclude the applicability of any other provision of the 
criminal law of this state which applies or may apply to any transaction, nor shall it make illegal any 
employee labor relations activities that are within the scope and protection of state or federal labor 
laws. 
(g) Any computer, computer system, computer network, or any software or data, owned by the 
defendant, that is used during the commission of any public offense described in subdivision (c) or 
any computer, owned by the defendant, which is used as a repository for the storage of software or 
data illegally obtained in violation of subdivision (c) shall be subject to forfeiture, as specified in 
Section 502.01. 
(h) (1) Subdivision (c) does not apply to punish any acts which are committed by a person within the 
scope of his or her lawful employment.  For purposes of this section, a person acts within the scope 
of his or her employment when he or she performs acts which are reasonably necessary to the 
performance of his or her work assignment. 
(2) Paragraph (3) of subdivision (c) does not apply to penalize any acts committed by a person acting 
outside of his or her lawful employment, provided that the employee's activities do not cause an 
injury, as defined in paragraph (8) of subdivision (b), to the employer or another, or provided that the 
value of supplies or computer services, as defined in paragraph (4) of subdivision (b), which are used 
does not exceed an accumulated total of one hundred dollars ($100). 
(i) No activity exempted from prosecution under paragraph (2) of subdivision (h) which incidentally 
violates paragraph (2), (4), or (7) of subdivision (c) shall be prosecuted under those paragraphs. 
(j) For purposes of bringing a civil or a criminal action under this section, a person who causes, by 
any means, the access of a computer, computer system, or computer network in one jurisdiction from 
another jurisdiction is deemed to have personally accessed the computer, computer system, or 
computer network in each jurisdiction. 



 
03-01-5 

179 
180 
181 
182 
183 
184 

(k) In determining the terms and conditions applicable to a person convicted of a violation of this 
section the court shall consider the following: 
(1) The court shall consider prohibitions on access to and use of computers. 
(2) Except as otherwise required by law, the court shall consider alternate sentencing, including 
community service, if the defendant shows remorse and recognition of the wrongdoing, and an 
inclination not to repeat the offense. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Beverly Hills Bar Association   
 
STATEMENT OF REASONS:   
   
Existing Law:  Under current law, the protection of computer networks, especially the internet, is principally 
relegated to government, especially the federal government. Although the government and private 
providers of anti-virus and anti-spy ware programs have made great strides in their efforts to protect 
computers and computers networks, the judicial system, especially the private bar, has not yet been fully 
brought into enforcement activity through private action. 
 
This Resolution:  Seeks to modify Penal Code section 502 in a manner that would encourage the filing of 
class action lawsuits against those who knowingly introduce harmful computer contaminants (including 
viruses and spy ware) into computers, computer systems and computer networks. This resolution would 
create a statutory minimum amount of civil damages equal to $100 for each computer, computer system 
and computer network affected. As a result, the potential statutory damages may be sufficient to 
encourage class action law suits against those who introduce harmful computer contaminants. 
The Problem: Hundreds of millions of dollars are lost through damage to computers, computer systems 
and computer networks by individuals and groups of individuals who seek to wreck havoc, steal identities, 
and do other harm through the use of computers. In an effort to prevent losses, individuals, companies, 
governments and others spend hundreds of millions of dollars on computer security to help prevent harm 
to their systems. Due to the magnitude of the problem, law enforcement cannot hope to fully cope with the 
situation. The purpose of this resolution is to increase incentives for private enforcement through the 
creation of substantial measurable damages. Additionally, this resolution seeks to extend the statute of 
limitations for purposes of filing civil actions so that the clock does not begin to run until the perpetrator 
has been identified. In doing so, individuals who gain their expertise in computer security through their 
own wrong doing will not be able to anonymously enter private industry with impunity while the statute of 
limitations runs on their prior acts, a practice that is prevalent in the computer security industry today. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHORS AND/OR PERMANENT CONTACTS: Mark J. Pearl, Fredman Lieberman LLP, 1875 Century 
Park East, Suite 2200, Los Angeles, CA 90067 (310) 286-0035 mpearl@pklaw.net;Cynthia A. Casby, 
Holland & Knight LLP, 633 West 5th Street, Los Angeles, CA 90071 (213) 896-2535 
cynthia.casby@hklaw.com
 
RESPONSIBLE FLOOR DELEGATES: Mark J. Pearl; Cynthia A. Casby 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The problem with this resolution is not its purpose, but its wording.  It defines “harmful computer contaminant” 
in subdivision (b)(12), but existing law in subdivision (b)(10) already defines “computer contaminant.”  
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Presumably, any unauthorized computer contaminant is harmful, so use of the word “harmful” is superfluous.  
Proposed subdivision (b)(12) should either replace existing (b)(10), or vice versa, or the terms should be 
combined with only one definition used.  If the word “harmful” is retained, then it also needs to be added to 
existing subdivision (c)(8), which sets forth the prohibited acts.  The proposed phrase “with respect to a 
harmful computer contaminant” in subdivision (e)(1)  [line 137) is redundant because the preceding reference 
to subdivision (c)(8) already designates the proscribed conduct. This resolution should be approved only if 
amended to correct these deficiencies. 
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 AMENDMENT TO RESOLUTION 03-02-05 

 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Government Code section 6252 to read as follows: 
 

§ 6252 1 
 As used in this chapter: 2 
 (a) “Local agency” includes a county; city, whether general law or chartered; city and county; 3 
school district; municipal corporation; district; political subdivision; or any board, commission or 4 
agency thereof; other local public agency; or entities that are legislative bodies of a local agency 5 
pursuant to subdivisions (c) and (d) of Section 54952. 6 
 (b) “Member of the public” means any person, except a member, agent, officer, or employee 7 
of a federal, state, or local agency acting within the scope of his or her membership, agency, office, 8 
or employment. 9 
 (c) “Person” includes any natural person, corporation, partnership, limited liability company, 10 
firm, or association. 11 
 (d) “Public agency” means any state or local agency. 12 
 (e) “Public records” includes any writing containing information relating to the conduct of the 13 
public’s business prepared, owned, used, or retained by any state or local agency regardless of 14 
physical form or characteristics.  “Public records” in the custody of, or maintained by, the Governor’s 15 
office means any writing prepared on or after January 6, 1975. 16 
 (f) "State agency" means every state office, officer, department, division, bureau, board, and 17 
commission or other state body or agency, except those agencies provided for in Article IV (except 18 
Section 20 thereof) or Article VI of the California Constitution. 19 
 (g)  “Writing” means handwriting, typewriting, printing, photostating, photographing, 20 
photocopying, mechanical or electronic recording”,  transmitting by electronic mail or facsimile, and 21 
every other means of recording upon any tangible thing and/or storing that is retrievable by any 22 
means, communication or representation, including letters, words, pictures, sounds, or symbols, or 23 
combinations thereof, and any record thereby created, regardless of the manner or location in which 24 
the record has been stored.”   It is intended that the term “writing” be given the broadest possible 25 
interpretation, consistent with that of the Attorney General as stated in 58 Ops. Cal. Atty. Gen. 629, 26 
633-634.  27 

 
(Proposed new language underlined; language to be deleted stricken.) 
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 RESOLUTION 03-02-05 

 

DIGEST 
Public Records: "Writing" Defined 
Amends Government Code section 6252 to broaden the term "writing" to clarify that it includes electronic 
media such as web pages. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE         

History: 
Similar to Resolution 11-01-05. 

Reasons:

This resolution amends Government Code section 6252 to broaden the term "writing" to clarify that it 
includes electronic media such as web pages.  This resolution should be disapproved because it is 
unnecessary. 

Public agencies are required under the Public Records Act to make their records accessible to the public.  
The term "public record" has always been defined broadly.  Thirty years ago, the Attorney General stated, 
"This definition is intended to cover every conceivable kind of record that is involved in the governmental 
process and will pertain to any new form of record-keeping instrument as it is developed."  (58 Ops. Cal. 
Atty. Gen. 629, 633-634 (1975).)  The proponent does not show that any form of record has been 
excluded under this broad interpretation.  

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Government Code section 6252 to read as follows: 
 

§ 6252 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
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15 
16 
17 
18 
19 
20 

 As used in this chapter: 
 (a) “Local agency” includes a county; city, whether general law or chartered; city and county; 
school district; municipal corporation; district; political subdivision; or any board, commission or 
agency thereof; other local public agency; or entities that are legislative bodies of a local agency 
pursuant to subdivisions (c) and (d) of Section 54952. 
 (b) “Member of the public” means any person, except a member, agent, officer, or employee 
of a federal, state, or local agency acting within the scope of his or her membership, agency, office, 
or employment. 
 (c) “Person” includes any natural person, corporation, partnership, limited liability company, 
firm, or association. 
 (d) “Public agency” means any state or local agency. 
 (e) “Public records” includes any writing containing information relating to the conduct of the 
public’s business prepared, owned, used, or retained by any state or local agency regardless of 
physical form or characteristics.  “Public records” in the custody of, or maintained by, the Governor’s 
office means any writing prepared on or after January 6, 1975. 
 (f) "State agency" means every state office, officer, department, division, bureau, board, and 
commission or other state body or agency, except those agencies provided for in Article IV (except 
Section 20 thereof) or Article VI of the California Constitution. 
 (g)  “Writing” means handwriting, typewriting, printing, photostating, photographing, 
photocopying, mechanical or electronic recording”,  transmitting by electronic mail or facsimile, and 
every other means of recording 

21 
upon any tangible thing and/or storing that is retrievable by any 22 
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means, communication or representation, including letters, words, pictures, sounds, or symbols, or 
combinations thereof, and any record thereby created, regardless of the manner 

23 
or location in which 

the record has been stored.”   
24 
25 

 
(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Beverly Hills Bar Association   
 
STATEMENT OF REASONS:   
   
Existing Law:  Requires that a writing be recorded upon a tangible thing in order to fall within the 
statutory definition of “writing.” 
 
This Resolution: The proposed amendment deletes the requirement that a writing be recorded upon a 
“tangible thing” and adds that “writing” includes anything that can be stored and retrievable, irrespective 
of whether the location in which it is stored is, or is not, tangible. 
 
The Problem: The California Public Records Act, which requires each state and local agency to make its 
records open to public inspection at all times during office hours, with specified exemptions, defines 
public records as including “any writing containing information relating to the conduct of the public’s 
business  prepared, owned, used, or retained by any state or local agency regardless of physical form or 
characteristics”. 
 
The section was amended by Stats 2002 ch. 945 , § 1, which at the same time amended the identical 
language in Evidence Code section 250.  The amendment added the words “transmitting by electronic 
mail or facsimile,” implying the section might not have been interpreted to include “transmitting by 
electronic mail or facsimile”  as a recording upon a “tangible thing.” 
 
The statute as it presently exists is not clear as to the meaning of  recording upon “any tangible thing.”  If 
electronic mail and facsimiles might not have come within the definition of “writings” as formerly defined 
by the section, as not being a recording upon a tangible thing, then all web pages, contents of computer 
dominions, content contained in intranets and portals, might not be perceived as recorded upon a 
“tangible thing.”  Accordingly “mechanical or electronic recording” should be included in the definition of a 
“writing” as set forth in the section.  
 
This amendment would also be consistent with Federal Rules of Evidence, Rule 1001, which  defines 
writings as: “(1) Writings and recordings. - “Writings” and “recordings” consist of letters, words, or 
numbers, or their equivalent set down by handwriting, typewriting, printing, photostating, photographing, 
magnetic impulse, mechanical or electronic recording, or other form of data compilation.  (2) 
Photographs. - “Photographs” include still photographs, Xray films, video tapes, and motion pictures.” 
 
IMPACT STATEMENT 
 
This resolution does not affect any other laws. 
 
AUTHOR AND/OR PERMANENT CONTACT: Elizabeth Franco Bradley, Law Offices of Elizabeth Franco 
Bradley, 415 N. Camden Drive, Beverly Hills, CA 90212, (310) 385-9246, attorneyefb@yahoo.com. 
 
RESPONSIBLE FLOOR DELEGATE: Elizabeth Franco Bradley 
 



 
03-03-1 

RESOLUTION 03-03-05 
 

DIGEST 
Medical Malpractice:  Increase MICRA Cap 
Amends Civil Code section 3333.2 to increase the limit on noneconomic damages in medical malpractice 
cases to $750,000. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to 03-08-99 and 02-11-01, both of which were approved in principle. 
 
Reasons: 
This resolution amends Civil Code section 3333.2 to increase the limit on noneconomic damages in 
medical malpractice cases to $750,000.  This resolution should be approved in principle because the 
present limit of $250,000 should be adjusted to reflect inflation and cost-of-living increases that have taken 
place over the last thirty years. 
 
In 1975, the Legislature enacted Civil Code section 3333.2 as part of the Medical Injury Compensation 
Reform Act (Assembly Bill No. IXX  [2nd Spec. Sess. 1975]).  The provision imposed a $250,000 limit on 
the noneconomic damages that could be recovered against a medical provider in malpractice actions. 
 
Since the enactment of MICRA, the Consumer Price Index has more than tripled.  Over the same thirty 
years, however, the MICRA cap has never been changed. 
 
Although $250,000 might have been a sufficient recompense for pain and suffering in the mid-1970s, it is 
nowhere near sufficient for today’s economic realities, where the inconvenience, pain, and other adverse 
effects on injured patients justify higher awards.  In order to bear any semblance of fairness, the MICRA 
cap on noneconomic damages should bear relevance to today’s cost of living.  This resolution would 
adjust the cap to a reasonable level. 
 
TEXT OF RESOLUTION 
 
Damages:  MICRA Cap Increase 
 
RESOLVED, that the Conference of Delegates of California Bar Association recommends that legislation 
be sponsored to amend Civil Code '3333.2 to read as follows: 
 

§ 3333.2 1 
2 
3 
4 

(a)  In any action for injury against a health care provider based on professional negligence, 
the injured plaintiff shall be entitled to recover noneconomic losses to compensate for pain, suffering, 
inconvenience, physical impairment, disfigurement and other nonpecuniary damage. 

(b)  In no action shall the amount of damages for noneconomic losses exceed two hundred 5 
fifty thousand dollars ($250,000) seven hundred fifty thousand dollars ($750,000). 6 

7 
8 
9 

10 
11 
12 
13 
14 
15 

(c) For the purposes of this section: 
(1) "Health care provider" means any person licensed or certified pursuant to Division 2 

(commencing with Section 500) of the Business and Professions Code, or licensed pursuant to the 
Osteopathic Initiative Act, or the Chiropractic Initiative Act, or licensed pursuant to Chapter 2.5 
(commencing with Section 1440) of Division 2 of the Health and Safety Code; and any clinic, health 
dispensary, or health facility, licensed pursuant to Division 2 (commencing with Section 1200) of the 
Health and Safety Code.  "Health care provider" includes the legal representatives of a health care 
provider; 

(2) "Professional negligence" means a negligent act or omission to act by a health care 
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16 
17 
18 
19 

provider in the rendering of professional services, which act or omission is the proximate cause of a 
personal injury or wrongful death, provided that such services are within the scope of services for 
which the provider is licensed and which are not within any restriction imposed by the licensing 
agency or licensed hospital. 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: The legislature passed MICRA reform, and particularly §3333.2(b) capping non-economic 
damages to $250,000 in medical malpractice cases in 1975.  The statute contains no mechanism to adjust 
such sum in consideration of increased cost of living, inflation or any other economic factors.  There have 
been substantial cost of living increases since 1975. 
 
Resolution:  Increasing the current cap on non-economic damages to $750,000 will merely readjust the 
current figure to a reasonably comparative level of what it was when passed in 1975.  This is consistent 
with the legislature=s intent in passing this cap in 1975. 
 
The Problem:  Based on inflation and consumer price index statistics taken from Statistical Abstracts of 
the United States, the $250,000 cap in 1975 equals $70,123.49 in today’s dollars, while an increase to 
$750,000 in today’s dollars would be equal to $210,370.48 in 1975.  A reasonable adjustment, or in the 
alternative, a mechanism for future adjustment (based on cost-of-living, inflation, or price indexes) would 
allow for non-economic damages to be a computed through a dynamic process. 

Arguments in support of MICRA reform were often based on a belief that plaintiffs were collecting 
enormous settlements in frivolous lawsuits.  In fact, studies show that weak cases very rarely succeed 
because more than 80% of jurors beginning jury selection believe there are too many lawsuits and only 
30% believe that plaintiffs have a legitimate grievance.  Doctors are popular amongst jurors and invoke a 
strong sympathy sentiment.  According to the National Center for State Courts, victory rates for plaintiffs in 
medical malpractice trials is about 30% B lower than any other category of litigation.  Furthermore, 
according to National Association of Insurance Commissioners data new medical malpractice claims have 
declined nearly 4% in the last ten years.   

A recent study in the Annals of Internal Medicine found that plaintiff=s win rates do not increase 
with the severity of injury.  When jurors do believe that malpractice is the culprit they can render large 
verdicts, however, only 15% of such verdicts now exceed $1 million and of those cases payment of such 
sums only occurs less than 25% of the time.  Appellate courts can reduce verdicts and/or plaintiffs may 
settle for guaranteed payment of lesser sums. 

Unfortunately, the unpleasant realty is that there is too much medical malpractice.  According to 
the Institute of Medicine 44,000 to 98,000 hospital patients die every year from preventable accidents and 
many others suffer severe and permanent injuries.  Many of these claims are never pursued, but for those 
who do, the current cap on noneconomic damages can result in grave unfairness.  The arbitrary setting of 
a $250,000 limit almost thirty years ago with no mechanism for adjustment needs to be altered.  There is 
no justification that an injured plaintiff suffering from a debilitating ailment inflicted by another’s 
professional negligence is worth less today than it was in 1975. 
 
IMPACT STATEMENT:   
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Karen R. Frostrom, Thorsnes Bartolotta McGuire, 2550 
Fifth Avenue, Suite 1100, San Diego, California 92103, voice 619-236-9363, e-mail 
frostrom@tbmlawyers.com. 
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RESPONSIBLE FLOOR DELEGATE: Karen R. Frostrom 
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RESOLUTION 03-04-05 
 
DIGEST 
Plant Quarantine Provisions: Enforcement of Civil Penalty Judgments 
Amends Food and Agricultural Code section 5311 to provide a method to enforce a civil penalty for 
violation of plant quarantine laws. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:
No similar resolutions found. 
 
Reasons: 
This resolution amends Food and Agricultural Code section 5311 to provide a method to enforce a civil 
penalty for violation of plant quarantine laws.  This resolution should be approved in principle because 
there currently is no streamlined method of enforcing civil penalties levied by the California Secretary of 
Agriculture or by County Agricultural Commissioners for the limited ($2,500 per violation) penalties for 
violations of plant quarantine laws or regulations contained in Food and Agricultural Code section 5311.  
The similar laws cited by the proponent do contain such a streamlined method, in language nearly 
identical to that in the proposed resolution.  This amendment adds a needed enforcement method to the 
code section. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of the California Bar Associations recommends that 
legislation be sponsored to amend Division 4, Plant Quarantine and Pest Control, of the Food and 
Agricultural Code section 5311 by adding a new subsection (f) to read as follows: 
 

§ 5311 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 

(a)  In lieu of any civil action pursuant to Section 5310, except as provided in Article 5 
(commencing with Section 5781) of Chapter 8, the secretary or the commissioner may levy a civil 
penalty against a person violating this division or any regulation adopted pursuant to this division in 
an amount not to exceed two thousand five hundred dollars (2,500) for each violation.  

(b) Before a civil penalty is levied, the person charged with the violation shall receive notice 
of the nature of the violation and shall be given an opportunity to be heard.  This shall include the 
right to review the evidence and a right to present evidence on his or her own behalf. 

(c)  A review of the decision of the secretary to impose a penalty may be sought by the 
person against whom a civil penalty was levied within 30 days of the date of the decision pursuant to 
Section 1094.5 of the Code of Civil Procedure.  

(d)  The person against whom a civil penalty is levied by a commissioner may appeal to the 
secretary within 10 days of the date of receiving notification of the penalty, as follows: 

(1)  The appeal need not be formal, but it shall be in writing and signed by the appellant or his 
or her authorized agent, and shall state the grounds for the appeal. 

(2)  Any party, at the time of filing the appeal or within 10 days thereafter, may present written 
evidence and a written argument to the secretary.  

(3)  The secretary may grant oral arguments upon application made at the time written 
arguments are filed. 

(4)  If an application to present an oral argument is granted, written notice of the time and 
place for the oral argument shall be given at least 10 days prior to the date set therefore.  This time 
requirement may be altered by an agreement between the secretary and the person appealing the 
penalty. 

(5)   The secretary shall decide the appeal on any oral or written arguments, briefs, and 
evidence that he or she has received. 

(6)  The secretary shall render a written decision within 45 days of the date of appeal or 
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27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 

within 15 days of the date of oral arguments. 
(7)  On an appeal pursuant to this section, the secretary may sustain, modify by reducing the 

amount of the penalty levied, or reverse the decision.  A copy of the secretary’s decision shall be 
delivered or mailed to the appellant and the commissioner who levied the penalty, if this is the case. 

(8)  Review of the decision of the secretary may be sought by the appellant pursuant to 
Section 1094.5 of the Code of Civil Procedure. 

(e) Any funds recovered by the commissioner pursuant to this section shall be deposited in 
the county general fund in the county in which the action is brought and shall be allocated to the 
commissioner to cover costs related to the enforcement of this division.  Any funds recovered by the 
secretary pursuant to this section shall be deposited in the Department of Food and Agriculture Fund 
to cover costs related to the enforcement of this division. 

(f) After the exhaustion of the appeal and review procedures provided in this section, the 38 
commissioner or his or her representative may file a certified copy of a final decision of the 39 
commissioner that directs the payment of a civil penalty and if applicable, a copy of any decision of 40 
the secretary or his or her representative rendered on an appeal from the commissioner’s decision 41 
and a copy of any order that denies a petition for a writ of administrative mandamus, with the clerk of 42 
the superior court of any county. Judgment shall be entered immediately by the clerk in conformity 43 
with the decision or order. No fees shall be charged by the clerk of the superior court for the 44 
performance of any official service required in connection with the entry of judgment pursuant to this 45 
section.46 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Confers upon County Agricultural Commissioners the authority to issue civil penalties for 
violations of quarantine laws and regulations.  However, unlike other civil penalty provisions such as Food 
and Agriculture Code section 12999.5(f) for violations of pesticide laws and regulations, or Business and 
Professions Code section 12015.3(d) for violations of weights and measures laws and regulations, there is 
no provision enabling the Commissioner to enforce the decision by entering the judgment in superior court 
should the respondent fail to pay the penalty as ordered.   
 
This Resolution: Adds a new subsection (f) which includes language nearly identical to similar civil penalty 
provisions granting such authority to the Commissioners of Agriculture or the Sealers of Weights and 
Measures. 
 
The Problem: Without this authority, the Commissioners have very little if any leverage short of going to 
the District Attorneys for criminal prosecution, or County Counsels to ask Superior Courts for an injunction 
when respondents fail to pay civil penalties.  Once judgment is entered in Superior Court, the Revenue 
and Recovery Office of the County can proceed to enforce the Commissioner’s Decision and Order, and 
relieve his or her staff of this burden. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Sally Lorang, Department of Agriculture, Weights and 
Measures, 5555 Overland Avenue, Suite 3101, San Diego, California 92123-1292, voice 858-694-3976, 
fax 858-505-6422, e-mail: sally.lorang@sdcounty.ca.gov
 
RESPONSIBLE FLOOR DELEGATE: 
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 RESOLUTION 03-05-05 
 

DIGEST 
Disabled Persons Act: Statutory Attorney’s Fees
Amends Civil Code section 55 to provide for discretionary, rather than mandatory, attorneys’ fees to be 
awarded to the prevailing party. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 55 to provide for discretionary, rather than mandatory, 
attorneys’ fees to be awarded to the prevailing party.  This resolution should be disapproved because it 
will remove the incentive that the statute currently provides to pursue relief in appropriate cases under the 
Disabled Persons Act (DPA) even when actual damages may be insubstantial or nominal. 
 
Civil Code section 55 currently provides that a prevailing party in an action to enjoin the violation of the 
DPA, which provides disabled individuals with a right of full and equal access to public accommodations, 
shall be entitled to recover reasonable attorneys’ fees.  (Civ. Code, § 55.)  These mandatory fees are 
necessary and appropriate under certain circumstances.  For instance, in cases in which there is a 
continuing violation of the rights of the disabled, but the penalties and/or damages associated with each 
individual violation are nominal, the additional incentive of assuring counsel of an award of attorney’s fees 
will encourage attorneys to take such cases on behalf of the disabled.  Further, when property owners 
know that they will be required to pay mandatory attorneys fees if they are not in compliance with the DPA, 
they are more likely to comply with the act in the first place, thus minimizing potential litigation and 
ensuring voluntary compliance before litigation is commenced. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Civil Code section 55 to read as follows: 

 
§ 55 1 

2 
3 
4 

Any person who is aggrieved or potentially aggrieved by a violation of Section 54 or 54.1 of this code, 
Chapter 7 (commencing with section 4450) of Division 5 of Title l of the Government Code, or Part 
5.5 (commencing with Section 19955) of Division 13 of the Health and Safety Code may bring an 
action to enjoin the violation.  The court, in its discretion, may award the prevailing party in the action 5 
shall be entitled to recover, without application of a multiplier, reasonable attorneys’ fees, including 6 
litigation expenses and costs. 7 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Marin County Bar Association 

 
STATEMENT OF REASONS 
 
Existing Law:  Civil Code section 55 provides for a mandatory award of attorneys’ fees to prevailing parties 
under California’s “Disabled Persons Act” (“DPA”), which provides disabled individuals with a right of full 
and equal access to public accommodations.  Civil Code section 54, et. seq, which is part of the DPA, 
provides for a discretionary attorneys’ fee award to the “prevailing party.” 
 
This Resolution:   This resolution would make all awards of attorneys’ fees to the prevailing party under 



03-05-2 

the DPA’s public accommodation provisions discretionary.  This change would align attorneys’ fees 
awards under the DPA with other similar California discrimination statutes such as those prohibiting sexual 
harassment, protecting freedom of speech, requiring due process hearing under the Individuals with 
Disabilities Education Act and prohibiting unlawful employment practices and civil rights and housing 
discrimination. The resolution would also make the rules governing the award of attorneys’ fees under 
California’s public accommodation laws similar to the rule under the federal Americans with Disabilities 
Act.  (See 42 USC § 12205.) 
 
The Problem:   Although Civil Code section 55 appears to provide a balanced approach to an attorneys’ 
fee award for both plaintiffs and defendants, the reality is quite different.  If a plaintiff prevails on a claim 
under Section 54.1 and receives even the statutory minimum damages award of $1,000 and no award of 
attorneys’ fees under the discretionary award provision of Civil Code section 54.3, the plaintiff must still be 
awarded attorneys’ fees under Civil Code section 55 as the “prevailing party.”  The recognition by 
California courts of the “catalyst theory,” which allows a plaintiff to considered a “prevailing party” even in 
the absence of court order or judgment magnifies the imbalance under the present statute.  (See Barrios 
v. California Interscholastic Federation, (9th Cir. 2002), 277 F.3d 1128, certiorari denied 537 U.S. 820.)   
 
Because Civil Code section 54.3 has a low threshold for a minimum statutory award, plaintiffs’ attorneys 
suing under the DPA have an enormous disincentive to negotiate early and reasonably. Unless a lawsuit 
is clearly unmeritorious, the plaintiff will normally be awarded at least $1,000.00 under Civil Code section 
54.3.  Alternatively,  under the catalyst theory, if because of the plaintiff’s lawsuit a defendant “cures” even 
one technical violation of the DPA (e.g., changing the lettering on a parking space sign) before a judgment 
or court order is entered, the plaintiff becomes a “prevailing party.”  In either scenario, the plaintiff 
becomes entitled to attorneys’ fees under existing Civil Code section 55.  
 
By making the award of attorneys’ fees to the prevailing party discretionary, the current abuses would be 
eliminated.  The court could determine what fees and costs were reasonably necessary to accomplish the 
results obtained by the plaintiff and award them.  Plaintiffs’ attorneys would be given the incentive to 
negotiate early settlements in cases where the defendants have voluntarily made any necessary 
DPA/ADA corrections to public accommodations.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: C. Royda Crosland, Esq., Parker & Crosland LLP, 133 E. 
Blithedale Avenue, Mill Valley, California 94941-2025, 415.380.2440, Facsimile: 415.380.8922; 
pcllp@pacbell.net 
 
RESPONSIBLE FLOOR DELEGATE: C. Royda Crosland 
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RESOLUTION 03-06-05 
 
DIGEST 
Elder Abuse: Recovery of Attorney’s Fees
Amends Welfare & Institutions Code section 15657 to allow a defendant or cross-defendant to be 
awarded attorney’s fees and costs in specific circumstances. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons:
This resolution amends Welfare & Institutions Code section 15657 to allow a defendant or cross-
defendant to be awarded attorney’s fees and costs in specific circumstances.  This resolution should be 
disapproved because it is contrary to the legislative intent for the code section and would act as a 
deterrent to filing elder abuse claims. 
 
Prior to the enactment of Welfare & Institutions Code section 15657, many elder abuse cases were not 
filed because the dependent adults had been defrauded of their assets and could not afford legal 
representation to seek the return of these assets.  The code section encourages counsel to represent 
elders in these cases when the alleged victim is without sufficient assets to fund the litigation.  Many 
times these claims arise in conjunction with a conservatorship, probate, trust or breach of fiduciary 
relationship proceeding.  Most courts require approval to retain counsel for the proposed claim and would 
not give such approval if the court did not consider the action appropriate.  Elder abuse cases are difficult 
to prove because the victim either does not make a good witness or is deceased, making elder abuse 
cases difficult to assess.  This resolution would only be a setback for the public policy of preventing and 
deterring elder abuse.  In will and trust contests defendants have other alternatives by which they can 
seek attorney’s fees and costs. 
 
SECTION/COMMITTEE REPORTS 
 
TRUSTS & ESTATES COMMITTEE RECOMMENDATION 
APPROVE  AS AMENDED 
 
The Trusts and Estates Section supports this proposed legislative change as elder abuse allegations are 
increasingly used in even garden variety will and trust disputes, often with little or no foundation, and it 
would be equitable in those circumstances to allow fees on both plaintiff’s and defendant’s side.  
However, the Section believes that the direction that “probable cause” be determined by an objective 
standard at the conclusion of the litigation virtually mandates fees in the event of a loss by the plaintiff.  
The Section suggests that the resolution be amended to insert the words, “at the time of filing the claim” 
at the end of the proposed new language in §15657(b) and would support the proposal if so amended. 
 
This position is only that of the Trusts and Estates Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is not to 
be construed as representing the position of the State Bar of California.  Membership in the Trusts and 
Estates Section is voluntary and funding for section activities, including all legislative activities, is 
obtained entirely from voluntary sources.
 
TEXT OF RESOLUTION 
 
Recovery of Attorney’s Fees in Elder Abuse Cases 
  
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
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1 

legislation be sponsored to amend Welfare and Institutions Code section 15657 to read as follows: 
 

§ 15657 
In any action in which it is alleged Where it is proven by clear and convincing evidence that a 
defendant 

2 
or cross-defendant is liable for physical abuse as defined in Section 15610.63, or neglect 

as defined in Section 15610.57, 
3 

and that the defendant has been guilty of recklessness, oppression, 4 
fraud, or malice in the commission of this abuse, the following shall apply, in addition to all other 
remedies otherwise provided by law: 

5 
6 

(a) Where it is proven by clear and convincing evidence that the accused party has committed such 7 
abuse or neglect, and that the party has been guilty of recklessness, oppression, fraud, or malice in 8 
the commission of this abuse, Tthe court shall award to the plaintiff reasonable attorney’s fees and 
costs.  The term “costs” includes, but is not limited to, reasonable fees for the services of a 
conservator, if any, devoted to the litigation of a claim brought under this article. 

9 
10 
11 

(b) Where the court finds that a plaintiff or cross-complainant has asserted or maintained a claim for 12 
such elder abuse or neglect without having probable cause for doing so, the accused party shall be 13 
entitled to recover its reasonable attorneys’ fees and costs incurred in connection with the defense of 14 
such claim.  As used herein, the term “probable cause” shall mean a reasonable belief that the claim 15 
is legally viable based upon an objective assessment of all facts and law available. 16 
(b)(c) The limitations imposed by Section 377.34 of the Code of Civil Procedure on the damages 
recoverable shall not apply.  However, the damages recovered shall not exceed the damages 
permitted to be recovered pursuant to subdivision (b) of Section 3333.2 of the Civil Code. 

17 
18 
19 

(c)(d) The standards set forth in subdivision (b) of Section 3294 of the Civil Code regarding the 
imposition of punitive damages on an employer based upon the acts of an employee shall be 
satisfied before any damages or attorney’s fees permitted under this section may be imposed 
against an employer. 

20 
21 
22 
23 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Santa Barbara County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Permits a claimant asserting claims for elder abuse or neglect to recover attorneys fees and 
costs if such claims are proven by clear and convincing evidence.  However, there is no reciprocal 
provision for an individual who is wrongfully accused of elder abuse or neglect to recover attorneys fees. 
 
This Resolution: Would enable a litigant wrongfully accused of elder abuse or neglect to recover the costs 
and attorneys fees incurred in defending an action under this section where there was no probable cause 
to believe that such abuse or neglect had occurred.  Would also correct an error in the reference to Code 
of Civil Procedure section 337.34 (which should be 377.34). 
 
The Problem: The intent of the current statute is to encourage the reporting of potential elder abuse or 
neglect and to provide an incentive for individuals to assert such claims where there is a reasonable basis 
for believing that abuse or neglect has occurred.  However, the elder abuse laws have become abused 
since they permit any contestant in a will or trust contest to challenge a bequest on the basis of elder 
abuse/undue influence, or to accuse another beneficiary of elder abuse or neglect, in order to acquire a 
greater interest in the deceased person’s estate.  Claims for elder abuse and neglect have become 
ubiquitous in will and trust contests, whether or not there is any evidence that such abuse or neglect has 
occurred, in order to gain an advantage through the threat of an adverse award of attorneys’ fees.  The 
current statute rewards one who successfully asserts a claim of elder abuse or neglect, but does not 
contain any sanctions for an unfounded accusation of abuse or neglect.  Reciprocal provisions for the 
recovery of attorneys’ fees by the prevailing party, if the claim is brought without a reasonable belief in its 
merits, will reduce the likelihood of false accusations of elder abuse or neglect since the accuser will have 
to bear the risk of a claim which he or she did not reasonably believe to be viable.  There is currently no 
recourse by an individual falsely accused of elder abuse since the accuser bears no risk of loss if the 
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accusation is unwarranted.    
 
With regard to the reference to Code of Civil Procedure section 337.34, in existing subparagraph (b), the 
section intended is 377.34, as indicated in the footnote.  This Resolution would correct this error. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Melissa Fassett, Price Postel & Parma LLP, 200 E. Carrillo 
St., Suite 400, Santa Barbara, CA 93101, (805) 962-0011, fax (805) 965-3978, e-mail mjf@ppplaw.com.
 
RESPONSIBLE DELEGATE: Melissa Fassett 
 
COUNTERARGUMENT 
 
ORANGE COUNTY BAR ASSOCIATION 
 
As drafted, a party who fails to prove they had “probable cause” to bring an elder abuse or neglect case 
may be responsible for the attorneys' fees and costs of the accused. It would be preferable to limit 
recovery of attorneys' fees and costs where the court determines the matter was brought in “bad faith”. 
These matters are often difficult to determine initially.  However, due to the rampant abuse of elders in 
our society we should error on the side of caution, particularly where emergency action is typically 
necessary to protect our vulnerable adults. OCBA proposes that subsection (b) be amended to read as 
follows: 
(b) Where the court determines that a plaintiff or cross-complainant filed an action for fails to prove that 
the accused has committed such elder abuse or neglect in bad faith, the accused party shall be entitled to 
recover its reasonable attorney’s fees and costs incurred in connection with the defense of such claim. 
(Proposed amended language bold; language to be deleted stricken bold.) 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The purpose of Welfare and Institutions section 15657 is to enable elderly victims to seek redress for 
abuse. When an elderly person reports care giver abuse to his or her adult child, that child must be 
allowed to take immediate action to protect the elderly parent without risking exposure to an award for the 
defendant’s attorney’s fees and cost. The existing standard of “clear and convincing evidence” already 
provides a disincentive to bring such an action, and this resolution would exacerbate the problem. A truly 
aggrieved defendant already has a remedy in a malicious prosecution action where “probable cause” is 
defined by a substantial body of law.  
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RESOLUTION 03-07-05 
 
DIGEST 
Elections:  Selection of Presidential Electors 
Amends Elections Code sections 6902 and 6906 to have votes in presidential elections apportioned by 
statewide and Congressional district popular vote. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Elections Code sections 6902 and 6906 to have votes in presidential elections 
apportioned by statewide and Congressional district popular vote.  This resolution should be approved in 
principle because the current system fails to reflect accurately the cultural and political diversity of 
California voters. 
 
An argument can be made that apportionment of California’s electoral votes would give up the 
tremendous power such a voting bloc represents.  However, the “winner-take-all” system makes it 
extremely difficult for third party or independent candidates to make a showing.  If a candidate gets one 
single extra vote in California, which has millions of citizens, the entire Electoral College vote is given to 
that candidate.  For example, if a candidate were to win the support of 49% of the Congressional districts, 
she would have no Electoral College votes – effectively leaving an enormous number of people without a 
voice.  
 
The “winner-take-all” system does not accurately reflect the will of California voters, reinforces a two-party 
system and discourages third party or independent candidates.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Elections Code sections 6902 and 6906 as follows: 
 
1 
2 
3 

§ 6902 
 At the general election in each leap year, or at any other time as may be prescribed by the 
laws of the United States, there shall be chosen by the voters of the state as many electors of 
President and Vice President of the United States as the state is then entitled to.  One presidential 4 
elector shall be chosen from each congressional district in the state, and two presidential electors 5 
shall be chosen at large.6 

7 
8 

 
§6906 
 The electors, when convened, if both candidates are alive, shall vote by ballot for that person 9 

10 for President and that person for Vice President of the United States, who are, respectively, the 
candidates of the political party which they represent, one of whom, at least, is not an inhabitant of 
this state.  

11 
The presidential electors at large shall cast their ballots for the presidential and vice-12 

13 presidential candidates who received the largest number of votes in the state.  The presidential 
electors of each congressional district shall cast their ballots for the presidential and vice-presidential 14 
candidates who received the largest number of votes in each respective congressional district.15 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
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Existing Law:  Provides for a “winner-take-all” contest for California’s presidential electoral votes. 
 
This Resolution:  Would apportion California’s electoral votes by congressional districts, with two “at 
large” electoral votes being awarded to the ticket receiving the most votes statewide. 
 
The Problem:  California, like all but two of the fifty states, provides for all of its electoral votes to go to the 
presidential ticket which receives the most votes in the state.  As we saw with Florida and New Mexico in 
the 2000 election, this can mean that a state’s entire slate of electoral votes can go to a candidate that 
ekes out a miniscule – and sometimes doubtful – majority in the popular vote.  Such a system is not only 
unfair, but it also disenfranchises voters and fails to reflect the often diverse makeup of each state by 
treating it as a unitary whole. 
 
Two states – Maine and Nebraska – provide for their electoral votes to be apportioned among the 
presidential tickets according to how strongly the candidates faired in each congressional district.  The 
two remaining electoral votes, representing the states’ senatorial seats, are awarded to the candidates 
who won the state overall.  (Me. Rev. Stat., tit. 21-A, §§ 801, 802, 805; Neb. Rev. Stat., § 32-714.)  
Accordingly, those states’ electoral votes provide a fairer reflection of the states’ diversity, since voters in 
different parts of the state may back different candidates. 
 
California is perhaps the most culturally and politically diverse state in the nation.  The political landscape 
in our state is vast and varied, running from Orange County conservatives to Marin County liberals, from 
the retired military in San Diego to the retired hippies in Ukiah.  Each area’s voters send their voices to 
Congress in the form of the representative that best suits their values.  There is no reason not to give 
voters the means to do likewise in presidential elections. 
 
Our 35 million citizens should not be defined and represented by a single slate of electors voting in 
lockstep for one candidate.  Changing our system would not only provide a better representation of our 
state, but might persuade other states to do likewise.  This measure would promote and reflect 
California’s diversity and would provide its citizens with a better voice in presidential elections. 
 
In accordance with CDCBA rules, BASF timely offers this resolution for consideration. Consistent with 
traditional CDCBA practice, the Proponent reserves the right to timely withdraw or amend the resolution. 
 
IMPACT STATEMENT 
 
This resolution would repeal, modify, or otherwise affect a number of statutory and regulatory provisions 
and procedures pertaining to the method of choosing electors for the President and the Vice-President. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Trevor & Weixel LLP, 300 Tamal Plaza, Suite 
180, Corte Madera, CA 94925, telephone (415) 924-7147, e-mail jweixel@trevorweixel.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Jim Weixel 
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RESOLUTION 03-08-05 
 

DIGEST 
Elections:  Prohibits Secretary of State From Acting as Campaign Official 
Amends Government Code section 12172.5 to provide that it is a conflict of interest for the Secretary of 
State to act as a campaign official for others. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Government Code section 12172.5 to provide that it is a conflict of interest for the 
Secretary of State to act as a campaign official for others. This resolution should be approved in principle 
because the present statute does not address conflict of interests issues related to the chief elections 
official engaging in campaign activities for others. 
 
When such circumstances arise, the Secretary of State is placed in an adversarial decision-making role.  
Generally, the Political Reform Act addresses financial and economic conflicts of interest that affect an 
official’s exercise of discretion or judgment with regard to making, participating in making, or influencing a 
governmental decision. (Gov. Code, § 81000 et seq.)  However, the Act does not specifically address 
issues of impartiality arising from non-economic interests that may affect government decision-making 
processes. 
 
This resolution would clarify and resolve any potential ambiguities in interpreting conflict of interest laws 
as they apply to the Secretary of State. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Government Code section 12172.5 as follows: 
 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 

§ 12172.5 
The Secretary of State is the chief elections officer of the state, and shall administer the 

provisions of the Elections Code.  The Secretary of State shall see that elections are efficiently 
conducted and that state election laws are enforced.  The Secretary of State may require elections 
officers to make reports concerning elections in their jurisdictions. 
 If, at any time, the Secretary of State concludes that state election laws are not being 
enforced, the Secretary of State shall call the violation to the attention of the district attorney of the 
county or to the Attorney General.  In these instances, the Secretary of State may assist the county 
elections officer in discharging his or her duties. 
 In order to determine whether an elections law violation has occurred the Secretary of State 
may examine voted, unvoted, spoiled and canceled ballots, vote-counting computer programs, 
absent voter envelopes and applications, and supplies referred to in Section 15082 of the Elections 
Code.  The Secretary of State may also examine any other records of elections officials as he or she 
finds necessary in making his or her determination, subject to the restrictions set forth in Section 
6253.5. 
 The Secretary of State may adopt regulations to assure the uniform application and 
administration of state election laws. 
 The Secretary of State shall not act as an official, representative, or other agent for any 18 

19 candidate, campaign committee, or political action committee, except that the Secretary of State may 
act as an official representative, or other agent for his or her own campaign or campaign committee. 20 

 
(Proposed new language underlined; language to be deleted stricken) 
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PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Contains no prohibition against the Secretary of State acting as a partisan campaign 
official. 
 
This Resolution:  Would prohibit the Secretary of State from acting as a campaign official, except on 
behalf of his or her own campaign or campaign committee. 
 
 
The Problem:  The Secretary of State is the chief elections official and is charged with the duty of 
ensuring that elections are conducted accurately and fairly.  However, like other highly-placed state 
officers, the Secretary of State is often involved with the campaigns of certain candidates for public office 
or with advocacy groups who are involved in ballot initiatives.  Such involvement creates a conflict of 
interest. 
 
During the 2000 presidential election, we saw the Florida Secretary of State rush forward with a hurried 
certification of that state’s presidential balloting while the accuracy of the canvass was very much in 
question.  Perhaps not surprisingly, that official was also the head of the Florida campaign of the 
Republican ticket.  Even if one gives the benefit of the doubt and assumes that favoritism did not actually 
influence her actions, the situation created a grave and unacceptable appearance of bias. 
 
The electorate should have the utmost confidence in their elections officials, and should not have to 
assume that those officials will act without bias toward any particular candidate or issue.  Prohibiting the 
Secretary of State from involvement with candidate or issue campaigns will foster that confidence. 
 
In accordance with CDCBA rules, BASF timely offers this resolution for consideration. Consistent with 
traditional CDCBA practice, the Proponent reserves the right to timely withdraw or amend the resolution. 
 
IMPACT STATEMENT 
 
This resolution would not affect any other statute, rule, or law. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Trevor & Weixel LLP, 300 Tamal Plaza, Suite 
180, Corte Madera, CA 94925, telephone (415) 924-7147, e-mail jweixel@trevorweixel.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Jim Weixel 
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RESOLUTION 03-09-05 
 
DIGEST 
Elections:  Direct Election of President and Vice-President 
Amends the Constitution of the United States to provide for the direct election of the President and Vice-
President by popular vote. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends the Constitution of the United States to provide for the direct election of the President 
and Vice-President by popular vote.  This resolution should be disapproved because it creates other problems 
that outweigh its benefits. 
 
The Electoral College forces national candidates to reach out to every part of the Country – not only large 
population centers.  (Kimberling, The Electoral College <http://www.fec.gov/pdf/eleccoll.pdf>; David J. Thelen, 
Esq., Merced College, Associate Professor.)  Without the Electoral College, presidents could be elected by the 
domination of one large geographic population center over that of a lesser.  (Ibid.)  Currently, no one region 
has the absolute majority of electoral votes required to elect the president, which causes the presidential 
candidates to build coalitions of States and regions.  (Ibid.)  Such a system “contributes to the cohesiveness of 
the country by requiring a distribution of popular support to the elected president.”  (Ibid.) 
 
The Electoral College system “enhances the status of minority groups.”  (Kimberling, supra.)  Minority groups 
in a State can allow a candidate to win all of that State’s electoral votes.  (Ibid.)  Therefore, a direct election of 
the president may damage minority interests because the popular majority could overwhelm their votes.  (Ibid) 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to add the twenty-eighth amendment to the Constitution of the United States as follows: 
 

Amendment XXVIII 1 
SECTION 1.  The President and Vice President shall be elected by the people of the several States 2 
and the district constituting the seat of government of the United States. 3 
SECTION 2.  The electors in each State shall have the qualifications requisite for electors of the most 4 
populous branch of the legislature of the State; although Congress may establish uniform age 5 
qualifications. 6 
SECTION 3.  Each elector shall cast a single vote for two persons who have consented to the joining 7 
of their names as candidates for President and Vice President.  No elector shall be prohibited from 8 
casting a vote for a candidate for President or Vice President because either candidate, or both, are 9 
inhabitants of the same State as the elector. 10 
SECTION 4.  The pair of candidates having the greatest number of votes for President and Vice 11 
President shall be elected. 12 
SECTION 5.  The times, places, and manner of holding such elections and entitlement to inclusion on 13 
the ballot shall be determined by Congress. 14 
SECTION 6.  The Congress may by law provide for the case of the death or any other disqualification 15 
of any candidate for President or Vice President before the day on which the President-elect or Vice 16 
President-elect has been chosen; and for the case of a tie in any election. 17 
SECTION 7.  This article shall take effect one year after the first day of January following ratification. 18 

 
(Proposed new language underlined; language to be deleted stricken) 
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PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Does not provide for the direct election of the President and Vice-President. 
 
This Resolution:  Would provide for the direct election of the President and the Vice-President by popular 
vote. 
 
The Problem:  Regardless of one’s views on the results of the two previous presidential elections, one 
point cannot be ignored.  Our nation, now more than ever, is divided politically along largely geographic 
lines.  The constant bickering and endless discussion of “red states, blue states” has engendered 
animosity and regional divisions not seen in this country for years. 
 
One of the roots of this national schism is the Electoral College.  The President is the embodiment of 
American democracy, yet the position is not filled in a democratic manner.  The people have no direct vote 
for their national leaders.  Instead, an archaic system of electoral votes means that the President is 
elected essentially by states, not by Americans.  In fact, under the present system, it is possible for a 
candidate to win election with far less than a majority of the popular vote, depending on which states that 
candidate might win by the slimmest of margins. 
 
The real evil lies in the origins of the Electoral College.  Contrary to popular wisdom, the Electoral College 
was not implemented as a hedge against large-state power or for protection of the office from the 
perceived ignorance of the electorate.  Rather, it was a pro-slavery measure.  Congressional 
representation at that time included some measure of apportionment for slaves -- the infamous “three-
fifths” clause.  In order to give the Southern slave states -- which had a lower percentage of residents with 
suffrage rights -- a greater voice in the election of the chief executive, the means of electing the President 
was tied to Congressional apportionment.  (Finkelman, The Proslavery Origins of the Electoral College 
(2002) 23 Cardozo L. Rev. 1145, 1155.)  This compromise had immediate and obvious effect.  In the 1800 
election, the reason that Thomas Jefferson (a slaveowner from Virginia) defeated John Adams (a non-
slaveowner from Massachusetts) was because the Southern states, by virtue of the “three-fifths” clause, 
had more electoral votes to cast for Jefferson.  If the electoral votes had been cast solely on the basis of 
eligible voters, Adams would have won.  (Finkelman, 23 Cardozo L. Rev. at p. 1155.) 
 
Although the Electoral College system might have had some arguable relevance in the days of 
stagecoaches, plantations, and landed gentry, it has no place in a free and modern society of almost 300 
million citizens spread across an entire continent and beyond.  Its mechanisms ignore the “one person, 
one vote” principle of democracy, and its mere existence as a vestigial legacy of slavery can no longer be 
tolerated. 
 
On several occasions, and many since the 2000 presidential election, legislators have introduced 
measures to abolish the Electoral College and provide for the direct popular election of the President and 
Vice President.  (See, e.g., H.J.Res. No. 112, 108th Cong., 2d Sess. (2004) (Lofgren, D-Calif.).)  It is time 
to support this movement.  The President should be elected by popular vote, not through a feudalistic 
system born of racism and oppression. 
 
In accordance with CDCBA rules, BASF timely offers this resolution for consideration. Consistent with 
traditional CDCBA practice, the Proponent reserves the right to timely withdraw or amend the resolution. 
 
IMPACT STATEMENT 
 
This resolution would repeal, modify, or otherwise affect several sections of the Constitution of the United 
States pertaining to the election of the President and the Vice-President, and would require Congress and 
the states to modify federal and state electoral laws to provide for direct presidential elections. 
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AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Trevor & Weixel LLP, 300 Tamal Plaza, Suite 
180, Corte Madera, CA 94925, telephone (415) 924-7147, e-mail jweixel@trevorweixel.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Jim Weixel 
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AMENDMENT TO RESOLUTION 03-10-05 
 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Civil Code Section 52 to read as follows: 
 

§ 52 1 
 (a)  Whoever denies, aids or incites a denial, or makes any discrimination or distinction 2 
contrary to Section 51, 51.5, or 51.6, is liable for each and every offense for the actual damages, and 3 
any amount that may be determined by a jury, or a court sitting without a jury, up to a maximum of 4 
three times the amount of actual damage but in no case less than four thousand dollars ($4,000), 5 
and any attorney’s fees that may be determined by the court in addition thereto, suffered by any 6 
person denied the rights provided in Section 51, 51.5, or 51.6. 7 
 (b)  Whoever denies the right provided by Section 51.7 or 51.9, or aids, incites or conspires 8 
in that denial, is liable for each and every offense for the actual damages suffered by any person 9 
denied that right and, in addition, the following: 10 
 (1)  An amount to be determined by a jury, or a court sitting without a jury, for exemplary 11 
damages. 12 
 (2)  A civil penalty of twenty-five thousand dollars ($25,000) to be awarded to the person 13 
denied the right provided by Section 51.7 in any action brought by the person denied the right, or by 14 
the Attorney General, a district attorney, or a city attorney. 15 
 (3)  Attorney’s fees as may be determined by the court. 16 
 (c)  Whenever there is reasonable cause to believe that any person or group of persons is 17 
engaged in conduct of resistance to the full enjoyment of any of the rights described in this section, 18 
and that conduct is of that nature and is intended to deny the full exercise of those rights, the 19 
Attorney General, any district attorney or city attorney, or any person aggrieved by the conduct may 20 
bring a civil action in the appropriate court by filing with it a complaint.  The complaint shall contain 21 
the following: 22 
 (1)  The signature of the officer, or, in his or her absence, the individual acting on behalf of 23 
the officer, or the signature of the person aggrieved. 24 
 (2)  The facts pertaining to the conduct. 25 
 (3)  A request for preventive relief, including an application for a permanent or temporary 26 
injunction, restraining order, or other order against the person or persons responsible for the 27 
conduct, as the complainant deems necessary to ensure the full enjoyment of the rights described in 28 
this section. 29 
 (d)  Whenever an action has been commenced in any court seeking relief from the denial of 30 
equal protection of the laws under the Fourteenth Amendment to the Constitution of the United 31 
States on account of race, color, religion, sex, national origin, or disability, the Attorney General or 32 
any district attorney or city attorney for or in the name of the people of the State of California may 33 
intervene in the action upon timely application if the Attorney General or any district attorney or city 34 
attorney certifies that the case is of general public importance.  In that action, the people of the State 35 
of California shall be entitled to the same relief as if it had instituted the action. 36 
 (e)  Actions brought pursuant to this section are independent of any other actions, remedies, 37 
or procedures that may be available to an aggrieved party pursuant to any other law. 38 
 (f)  Any person claiming to be aggrieved by an alleged unlawful practice in violation of 39 
Section 51 or 51.7 may also file a verified complaint with the Department of Fair Employment and 40 
Housing pursuant to Section 12948 of the Government Code. 41 
 (g)  The court shall not award injunctive relief as provided in subsection (c)(3), above, or 42 
attorney’s fees as provided in subsection (a), above, unless at least 90 days prior to filing a 43 
complaint in a court hereunder the plaintiff shall have notified the defendant in writing of plaintiff’s 44 
belief that defendant or defendants have denied plaintiff the rights guaranteed under Section 51 of 45 
this code by failing to provide access to disabled persons as required by any law with respect to 46 
property owned, leased or otherwise occupied and controlled by defendant.  The notice shall inform 47 
the defendant in sufficient detail the nature of the denial of access and that a complaint may be filed 48 
pursuant to this section unless corrective action is taken within 90 days. 49 
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 (h)  If, after receiving such notice and before a complaint is filed by plaintiff, the defendant 50 
alters, repairs or otherwise modifies the property (or commences such alterations, repairs or 51 
modifications) so that the property is, or will be upon completion of the alterations, repairs or 52 
modifications, in compliance with all existing laws regarding disabled access, the plaintiff shall not be 53 
entitled to obtain injunctive relief as provided in subsection(c)(3), above; nor shall plaintiff be entitled 54 
to an award of attorney’s fees, as provided in subsection (a), above, on account of causing 55 
defendant to make the alterations, repairs or modifications.  Nothing herein shall be deemed to deny 56 
a plaintiff reasonable attorney’s fees if he or she obtains an award of actual damages, as provided in 57 
subsection (a), above. 58 
 (i)  This section does not require any construction, alteration, repair, structural or otherwise, 59 
or modification of any sort whatsoever, beyond that construction, alteration, repair, or modification 60 
that is otherwise required by other provisions of law, to any new or existing establishment, facility, 61 
building, improvement, or other structure, nor does this section augment, restrict, or alter in any way 62 
the authority of the State Architect to require construction, alteration, repair, or modifications that the 63 
State Architect otherwise possesses pursuant to other laws. 64 
 (j)  For the purposes of this section, “actual damages” means special and general damages.  65 
This subdivision is declaratory of existing law. 66 

  
(Proposed new language underlined; language to be deleted stricken.) 

 
 



RESOLUTION 03-10-05 
 

DIGEST 
Disability Access Litigation: Prior Notice of Inaccessibility Complaint
Amends Civil Code section 52 to require notice before filing litigation alleging the denial of access to 
disabled persons and provides penalties. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Civil Code section 52 to require notice before filing litigation alleging the denial of 
access to disabled persons and provides penalties for failure to provide notice. This resolution should be 
approved in principle because it would discourage such lawsuits. 
 
A cottage industry of disability regulation lawsuits by attorneys using the same plaintiff to file multiple 
actions and then settle them quickly for minimal damages and maximum attorney fees has sprung up 
over the last few years. Assembly Bill No. 20, currently pending in the Legislature, would reclassify 
premises violations that impact the disabled as either violations that “interfere” with a disabled person’s 
ability to use the services or “technical violations” of a code or regulation that did not interfere with the 
disabled person’s ability to use the services. A similar bill is pending in the Senate.  
 
Many of these lawsuits involve the “technical” violations defined in AB 20. The only remedy for technical 
violations would be injunctive relief and attorney fees. This resolution would require 60-days notice of a 
technical violation to the potential defendant. If the potential defendant makes, or reasonably commences 
to make, the required repairs during the 60-day period, no injunctive relief or attorney fees award would 
be allowed in a subsequent lawsuit unless actual damages were awarded in that lawsuit. The 60-day 
notice period would allow potential defendants to resolve statutory violations and avoid litigation. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Civil Code Section 52 to read as follows: 
 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 

§ 52 
 (a)  Whoever denies, aids or incites a denial, or makes any discrimination or distinction 
contrary to Section 51, 51.5, or 51.6, is liable for each and every offense for the actual damages, and 
any amount that may be determined by a jury, or a court sitting without a jury, up to a maximum of 
three times the amount of actual damage but in no case less than four thousand dollars ($4,000), 
and any attorney’s fees that may be determined by the court in addition thereto, suffered by any 
person denied the rights provided in Section 51, 51.5, or 51.6. 
 (b)  Whoever denies the right provided by Section 51.7 or 51.9, or aids, incites or conspires 
in that denial, is liable for each and every offense for the actual damages suffered by any person 
denied that right and, in addition, the following: 
 (1)  An amount to be determined by a jury, or a court sitting without a jury, for exemplary 
damages. 
 (2)  A civil penalty of twenty-five thousand dollars ($25,000) to be awarded to the person 
denied the right provided by Section 51.7 in any action brought by the person denied the right, or by 
the Attorney General, a district attorney, or a city attorney. 
 (3)  Attorney’s fees as may be determined by the court. 
 (c)  Whenever there is reasonable cause to believe that any person or group of persons is 
engaged in conduct of resistance to the full enjoyment of any of the rights described in this section, 
and that conduct is of that nature and is intended to deny the full exercise of those rights, the 
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20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 

Attorney General, any district attorney or city attorney, or any person aggrieved by the conduct may 
bring a civil action in the appropriate court by filing with it a complaint.  The complaint shall contain 
the following: 
 (1)  The signature of the officer, or, in his or her absence, the individual acting on behalf of 
the officer, or the signature of the person aggrieved. 
 (2)  The facts pertaining to the conduct. 
 (3)  A request for preventive relief, including an application for a permanent or temporary 
injunction, restraining order, or other order against the person or persons responsible for the 
conduct, as the complainant deems necessary to ensure the full enjoyment of the rights described in 
this section. 
 (d)  Whenever an action has been commenced in any court seeking relief from the denial of 
equal protection of the laws under the Fourteenth Amendment to the Constitution of the United 
States on account of race, color, religion, sex, national origin, or disability, the Attorney General or 
any district attorney or city attorney for or in the name of the people of the State of California may 
intervene in the action upon timely application if the Attorney General or any district attorney or city 
attorney certifies that the case is of general public importance.  In that action, the people of the State 
of California shall be entitled to the same relief as if it had instituted the action. 
 (e)  Actions brought pursuant to this section are independent of any other actions, remedies, 
or procedures that may be available to an aggrieved party pursuant to any other law. 
 (f)  Any person claiming to be aggrieved by an alleged unlawful practice in violation of 
Section 51 or 51.7 may also file a verified complaint with the Department of Fair Employment and 
Housing pursuant to Section 12948 of the Government Code. 
 (g)  The court shall not award injunctive relief as provided in subsection (c)(3), above, or 42 

43 attorney’s fees as provided in subsection (a), above, unless at least 60 days prior to filing a 
complaint in a court hereunder the plaintiff shall have notified the defendant in writing of plaintiff’s 44 
belief that defendant or defendants have denied plaintiff the rights guaranteed under Section 51 of 45 

46 this code by failing to provide access to disabled persons as required by any law with respect to 
property owned, leased or otherwise occupied and controlled by defendant.  The notice shall inform 47 
the defendant in sufficient detail the nature of the denial of access and that a complaint may be filed 48 

49 pursuant to this section unless corrective action is taken within 60 days. 
50  (h)  If, after receiving such notice and before a complaint is filed by plaintiff, the defendant 

alters, repairs or otherwise modifies the property (or commences such alterations, repairs or 51 
52 modifications) so that the property is, or will be upon completion of the alterations, repairs or 

modifications, in compliance with all existing laws regarding disabled access, the plaintiff shall not be 53 
54 entitled to obtain injunctive relief as provided in subsection(c)(3), above; nor shall plaintiff be entitled 
55 to an award of attorney’s fees, as provided in subsection (a), above, on account of causing 

defendant to make the alterations, repairs or modifications.  Nothing herein shall be deemed to deny 56 
a plaintiff reasonable attorney’s fees if he or she obtains an award of actual damages, as provided in 57 

58 
59 
60 
61 
62 
63 
64 
65 
66 

subsection (a), above. 
 (i)  This section does not require any construction, alteration, repair, structural or otherwise, 
or modification of any sort whatsoever, beyond that construction, alteration, repair, or modification 
that is otherwise required by other provisions of law, to any new or existing establishment, facility, 
building, improvement, or other structure, nor does this section augment, restrict, or alter in any way 
the authority of the State Architect to require construction, alteration, repair, or modifications that the 
State Architect otherwise possesses pursuant to other laws. 
 (j)  For the purposes of this section, “actual damages” means special and general damages.  
This subdivision is declaratory of existing law. 

  
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Allows a plaintiff to file a complaint against a property owner claiming the property is 
inaccessible without giving the owner any advance notice of the complaint. 
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This Resolution:  Would require a plaintiff to give the property owner 60 days’ advance notice of the claim 
of inaccessibility in order to qualify for injunctive relief or attorney’s fees. 
 
The Problem:  A number of disabled persons have become “professional disability plaintiffs,” bringing 
dozens of lawsuit against property owners claiming that the property does not comply with existing 
disability access codes.  Often the code violations are minor and require only modest alterations.  Upon 
being sued, the owner often will immediately agree to make all the alterations required and settle the 
lawsuit.  However, in state court actions, the plaintiff will be entitled to an award of attorney fees under the 
“catalyst theory” even though no judgment in favor of the plaintiff is ultimately entered.  (Graham v. 
DaimlerChrysler Corp. (2004) 34 Cal.4th 553; but cf. Buckhannon Bd. v. West Virginia D.H.H.R (2001) 
532 U.S. 598 (attorney fees not permitted under “catalyst theory” in federal ADA actions).)  Often, these 
fees are the single biggest element of the plaintiff’s recovery, and provide a large motivation for 
defendants to settle quickly even if their property is actually accessible although in technical violation. 
 
A number of judges have recently complained in written opinions about the volume of such disability 
“strike suits.”  (See, e.g., Brother v. Miami Hotel Invs. Ltd. (S.D. Fla. 2004) 341 F. Supp.2d 1230, 1233-34; 
Brother v. Tiger Partner, LLC (M.D. Fla. 2004) 331 F. Supp.2d 1368, 1375; Rodriguez v. Investco, L.L.C. 
(M.D. Fla. 2004) 305 F. Supp. 2d 1278, 1281-82.)  Even in Graham, the California Supreme Court 
referred to the risk that the catalyst theory will encourage “extortionate lawsuits.”  (Graham, supra, 34 
Cal.4th at p. 575.)  In order to avoid this, the Graham court imposed certain criteria for obtaining an award 
of fees under the catalyst theory, including a requirement that the plaintiff “must first reasonably attempt 
to settle the matter short of litigation.”  (Id. at p. 577.)  This amendment would codify that requirement. 
 
If the purpose of the law is to make public property accessible to the disabled, giving property owners fair 
notice of violations and an opportunity to make corrections as a way of avoiding large attorney’s fee 
awards would serve the purpose of the law.  The argument that attorney’s fee awards are necessary to 
motivate enforcement of the law is not persuasive.  The notices required by the proposed amendment 
could be prepared by lay persons (including non-profit disability access organizations).  If an owner does 
not agree to comply, then an attorney can become involved and a complaint filed.  This would limit 
lawsuits to cases where the owner is recalcitrant or where the owner believes it has a meritorious 
defense. 
 
In accordance with CDCBA rules, BASF timely offers this resolution for consideration. Consistent with 
traditional CDCBA practice, the Proponent reserves the right to timely withdraw or amend the resolution. 
 
IMPACT STATEMENT 
 
This resolution does not impact any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  John T. Hansen, Nossaman, Guthner, Knox & Elliott, LLP, 50 
California Street, San Francisco, CA 94111; (415) 438-7245, jhansen@nossaman.com. 
 
RESPONSIBLE FLOOR DELEGATE:  John T. Hansen 
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RESOLUTION 03-11-05 
 

DIGEST 
Involuntary Commitment: Authority of Agent or Conservator 
Amends California Welfare and Institutions Code section 5150 to allow a non-public official to authorize a 
hold in a mental health facility for treatment and evaluation.  
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History 
No similar resolutions found. 
 
Reasons: 
This resolution should be disapproved because its negative impact on the due process and civil rights 
accorded the mentally ill under the current statute is not warranted by the proposed change. The 
proposed statutory change negatively alters the already delicate balance the current law strikes between 
individual civil liberties and the need to protect endangered mentally ill individuals and the public.  
 
California Welfare and Institutions Code section 5150, et seq. allows temporary custody and evaluation 
only by designated law enforcement, mental health and judicial officers who are assumed to have no 
direct interest in a particular person's assets, estate, family or living situation. Giving this power to 
attorneys-in-fact or agents under advance directives is problematic. Although they may have more 
personal concern for the persons they seek to temporarily commit, they may also lack the requisite 
training, impartiality, or financial disinterest. The power provided under section 5150 is so significant that 
some counties require staff members of authorized facilities to undergo special training and certification 
before they can even sign an application for a seventy-two hour detention. (City and County of San 
Francisco Department of Public Health, Community Behavioral Health Services Manual 3.07-02) 
Moreover, since the statute was amended by AB 1424, effective January 1, 2002, Section 5150.05 now 
mandates that the important information the family/guardian may have regarding the individual's history 
and symptoms be taken into consideration in determining probable cause for temporary commitment. 
 
The resolution adds criminal penalties, including a maximum fine of $1,000 and thirty days in jail, and civil 
liability for intentionally making a false statement to place a patient in a mental health facility. This is of 
questionable efficacy when there may be no one other than the agent and the person he or she has 
committed to provide evidence.  
 
SECTION/COMMITTEE REPORTS 
 
TRUSTS & ESTATES COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
The proponent’s rationale for this proposal is the difficulty in obtaining qualified persons to take action in a 
§5150 case due to budget cuts.  While budget cuts have undoubtedly impacted this area, the remedy 
proposed by this resolution is far too broad and raises the specter of confinement of individuals subject to 
conservatorship or who have executed a health care power of attorney with little or no restrictions.  The 
Section believes that individuals would hesitate to execute a power of attorney if the individual knew that 
the designated agent had the power to involuntarily confine the principal.   
 
This position is only that of the Trusts and Estates Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is not to 
be construed as representing the position of the State Bar of California.  Membership in the Trusts and 
Estates Section is voluntary and funding for section activities, including all legislative activities, is obtained 
entirely from voluntary sources.
 
TEXT OF RESOLUTION 
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RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Welfare and Institutions Code section 5150 to read as follows: 
 
1 
2 

§ 5150 
When any person, as a result of mental disorder, is a danger to others, or to himself or 

herself, or gravely disabled, an authorized health care agent or attorney-in-fact, a peace officer, 
member of the attending staff, as defined by regulation, of an evaluation facility designated by the 
county, designated members of a mobile crisis team provided by Section 5651.7, or other 
professional person designated by the county may, upon probable cause, take, or cause to be taken, 
the person into custody and place him or her in a facility designated by the county and approved by 
the State Department of Mental Health as a facility for 72-hour treatment and evaluation. 

3 
4 
5 
6 
7 
8 
9 Such facility shall require an application in writing stating the circumstances under which the 

person's condition was called to the attention of the authorized health care agent or attorney-in-fact, 
officer, member of the attending staff, or professional person, and stating that the 

10 
authorized health 11 

care agent or attorney-in-fact, officer, member of the attending staff, or professional person has 
probable cause to believe that the person is, as a result of mental disorder, a danger to others, or to 
himself or herself, or gravely disabled. If the probable cause is based on the statement of a person 
other than the officer, member of the attending staff, or professional person, such person shall be 
liable in a civil action for intentionally giving a statement, which he or she knows to be false.  

12 
13 
14 
15 

In 16 
17 addition, an authorized health care agent who intentionally makes a false statement in order to place 

a patient in a mental health facility may be imprisoned in the county jail for a period not exceeding 18 
thirty (30) days and/or fined up to a maximum of One Thousand Dollars ($1,000). 19 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing law: Does not permit an agent under an Advanced Health Care Directive or a conservator to avail 
themselves of the 5150 procedure if it is in the best interests of their principal, conservatee or the public. 
Penalties are provided for if the agent or conservator is not acting in the best interests of their principal, 
conservatee or the public. 
 
This Resolution: Would permit an agent or conservator to utilize the 5150 procedure with penalties 
provided for if the procedure is not used in the best interests of the principal, conservatee or the public. 
  
The Problem:  If an individual has been diagnosed with a mental health illness or disability, is taking 
medication and then decompensates, the only alternative is to 5150 them as currently set forth in the 
Welfare and Institutions Code. However, that section only permits peace officers, members of the 
attending staff of an evaluation facility, designated members of a mobile crisis team or other professional 
persons designated by the county to utilize the procedure. Due to budget cuts these individuals may be 
difficult to access and their services difficult to obtain and time consuming to the point of being potentially 
dangerous for the individual and/or the public. 
 
IMPACT STATEMENT 
 
This resolution affects Probate Code sections 2356.5, 4652, 4617 and 4701. 

 
AUTHOR AND/OR PERMANENT CONTACT: Kim R. Hubbard, 668 N. Coast Hwy., #239, Laguna 
Beach, CA 92651; (949) 376-4505; FAX (949) 376-4506, oldmotherelderlaw@yahoo.com 
 
RESPONSIBLE FLOOR DELEGATE: Kim R. Hubbard 
 
COUNTERARGUMENTS 
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SAN DIEGO COUNTY BAR ASSOCIATION 
 
Involuntary commitment is a drastic restraint on liberty.  Current law permits certain persons, who are 
trained to recognize when a disturbed person has become a danger to himself or others or is “gravely 
disabled,” to initiate commitment.  Neither health care agents or attorneys-in-fact have such training and 
should not be given such great authority over an individual’s freedom. 
 
BAR ASSOCIATION OF SAN FRANCISCO 
 
This resolution and Resolutions 05-06-05, 05-07-05, and 05-08-05 suggest that the power to involuntarily 
commit a principal for mental health care should be given to an attorney-in-fact for health care or a 
conservator.  It is unclear why the change suggested by these resolutions is needed at all.  An advance 
health care directive or conservatorship assumes that a person is incapacitated and unable to make 
health care decisions.  Usually, and always in the instance of an advanced health care directives, such 
situations involve someone who is comatose or in a persistent vegetative state.  It is difficult to think of a 
situation in which such a person would require involuntary commitment because they posed a danger to 
themselves or others. 

 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution seeks to add additional parties – specifically an authorized health care agent and an 
attorney-in-fact – to the list of those who can utilize the procedures of Welfare and Institutions Code 
section 5150.  The change is unnecessary and will only do more harm than good. 
 
As currently written, the statute sets forth a more than comprehensive list of individuals who can invoke 
the procedures set forth in Section 5150.  Each of these individuals either work in the health care or 
mental health fields, or have received training to assist them in dealing with people who suffer from 
mental health issues.  The individuals this resolution seeks to add, however, will not have the knowledge, 
training, or skill to properly  evaluate a person to determine if they are “eligible” under Section 5150.  
Moreover, the addition of these two parties would only increase the opportunity for fraud and abuse. 
 
While we recognize the difficulties that budget cuts may create, this resolution is not the solution to those 
potential problems. 
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RESOLUTION 03-12-05 
 
DIGEST 
Employment and Housing Discrimination: Attorney Fees 
Amends Government Code section 12987.1 to provide for attorney fees when prevailing in mandamus 
review of an FEHA commission order. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Government Code section 12987.1 to provide for attorney fees when prevailing in 
mandamus review of an FEHA commission order. This resolution should be disapproved because the 
underlying fee statute restricts fee awards to parties other than the state and the proposed resolution 
does not. 

 
Government Code section 12987, subdivision (a)(3) provides that successful parties, other than the state, 
are entitled to attorney fees in Fair Employment and Housing Commission proceedings involving  housing 
discrimination. This resolution proposes extending the right to fees to administrative mandamus 
proceedings arising from a commission award, but it does not exclude the state. Since the public policy 
enunciated in section 12987 is that the state should not be entitled to fees in commission proceedings, 
that policy should extend to mandamus proceedings as well. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Government Code section 12987.1 as follows: 
 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 

12987.1 
 (a) Any party aggrieved by the commission's final order for relief may obtain a review of that 
order in accordance with the provisions of Section 11523 of this code and Section 1094.5 of the 
Code of Civil Procedure except that the limitations on the court's remedial powers as described in 
subdivision (f) of Section 1094.5 of the Code of Civil Procedure shall not apply. 
 (b) The superior court, in reviewing the commission's final order, may award the following 
relief: 
 (1) Grant to the petitioner, or any other party, temporary relief, including, but not limited to, a 
restraining order, or other order as the court deems just and proper. 
 (2) Affirm, modify, or set aside, in whole or in part, the order, or remand the order for further 
proceedings, and enforce the order to the extent that it is affirmed or modified. 
 (c) Any party to the proceeding before the commission or aggrieved person may intervene 
as a matter of right in the superior court proceeding. 
 (d) If the party who sought review is unsuccessful in the superior court proceeding, the court 14 
shall determine the costs and reasonable attorney's fees incurred by the other parties to the 15 
proceeding and assess that amount as a cost upon the party who sought review.  The party who filed 16 

17 a complaint for discrimination with the department is successful if the court upholds any amount 
awarded to him or her by the commission.18 
 (d)  (e)  When the time for petitioning a court for review of the commission's order has 
expired, the department or any party to the commission proceeding may petition a court for a decree 
enforcing the commission's order. The court may grant any relief necessary to ensure compliance 
with the commission's order. 

19 
20 
21 
22 

 (e)  (f)  Notwithstanding subdivisions (a) to (d), inclusive, where the reviewing court denies a 
petition for writ of mandate seeking review of a commission order or decision, the court shall enter 
judgment denying the petition and enforcing the commission's order or decision. 

23 
24 
25 
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(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Government Code section 12987.1 provides for review of Fair Employment and Housing 
Commission decisions by administrative mandate.  The statute does not, however, expressly provide for 
recovery of attorney fees by the prevailing party. 
 
This Resolution:  Would amend the statute to provide that, in an administrative mandate proceeding to 
review an FEHC decision, the prevailing party may recover attorney fees. 
 
The Problem:  Under a statute allowing an award of attorney fees in an administrative proceeding, fees 
should be awarded for the judicial proceeding as well, even if the statute does not expressly provide for a 
fee award in a judicial review proceeding.  (Fontana Unified School Dist. v. Burman (1988) 45 Cal.3d 208, 
225.) 
 
In administrative proceedings before the FEHC on charges of housing discrimination, the commission 
may award the prevailing party attorney fees under Government Code section 12987(a)(3).  Section 
12987.1 provides for judicial review of the FEHC’s decision by administrative mandamus, but does not 
expressly provide for an award of attorney fees to the prevailing party. 
 
In civil actions under the FEHA, Government Code sections 12965 and 12980(h) provide attorney fees to 
the prevailing party in, respectively, housing and employment discrimination lawsuits.  Courts have held 
that the party who prevails in an action under the Act for discrimination should ordinarily recover attorney 
fees unless there are special circumstances that would render the award unjust.  (See, e.g., Rosenman v. 
Christensen, Miller, Fink, Jacobs, Glaser, Weil & Shapiro (2001) 91 Cal.App.4th 859.) 
 
The clear policy of the FEHA is to allow the prevailing party in a proceeding under the Act to recover 
attorney fees.  There is no apparent reason, other than mere oversight, why the Act should allow attorney 
fees to the party who succeeds in a discrimination lawsuit or hearing before FEHC, but not provide for 
attorney fees in judicial proceedings to review an FEHC decision. 
 
The proposed amendment to section 12987.1 is adapted from Labor Code section 98.2(c), which 
provides for a similar assessment of attorney fees against a party who is unsuccessful in challenging a 
Labor Commissioner’s decision on an employee’s wage claim.  The amendment conforms section 
12987.1 to the clear intent of the Legislature in the FEHA and corrects an apparent legislative oversight. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jay-Allen Eisen, Jay-Allen Eisen Law Corporation, 980 
Ninth Street, Suite 1900, Sacramento CA 95814.  (916) 444-6171 voice, (916) 441-5810 fax, e-mail 
jae@eisenlegal.com
 
RESPONSIBLE FLOOR DELEGATE: Jay-Allen Eisen 
 
COUNTERARGUMENT 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution would require the mandatory award of attorney’s fees and costs against a party who 
unsuccessfully sought administrative mandamus review of a decision of the Fair Employment and 
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housing Commission.  The fact that it is permitted by one particular section of the Labor Code does not 
support its existence elsewhere.  This is bad policy and cannot be recommended. 
 
In identifying the problem, it is noted that, since attorney’s fees are awarded to the prevailing party after a 
lawsuit brought under the act, there is no reason why fees should not be assessed to the prevailing party 
when a decision comes under review.  This, however, confuses awarding fees after trial, and awarding 
them after appeal.  Appeals and writs exist to give courts of higher authority the ability to review, and 
when necessary, correct, errors made by lower courts.  Moreover, appeals and writs are often decided on 
issues different from what lead to the initial lawsuit being filed.  A party should not have to risk being 
“punished” in deciding whether to seek review of an administrative decision.  In making fees and costs 
mandatory for the prevailing party, though, that is exactly what this resolution does.   
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RESOLUTION 03-13-05 
 
DIGEST 
HAVA Funds: No Delay in Disbursement 
Amends California Elections Code section 2131 to prohibit a delay in disbursing HAVA funds due to an 
investigation of an elected official. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends California Elections Code section 2131 to prohibit delaying disbursement of 
HAVA funds due to an investigation of an elected official. This resolution should be approved in principle 
because its proposed language provides protection against a potential partisan investigation that could 
interfere with the nonpartisan disbursement of funds. 
 
The resolution has its genesis in the 2004 investigation of then Secretary of State Kevin Shelley for 
alleged misappropriation of federal HAVA funds.  
HAVA (42 USC 15301 et seq.) grants federal funding to the states to provide nonpartisan voter outreach 
and voter education, and to increase accessibility for eligible voters with disabilities.  
 
HAVA contains sufficient detailed implementation, oversight, reporting and audit language to safeguard 
nonpartisan grant disbursement. For example, HAVA requires that each state have a state plan for the 
disbursement of funds. (www.eac.gov/docs/12.14.04%20Meeting%20Minutes.pdf) In California, a state 
with one of the lowest voter participation rates in the nation, a bipartisan and diverse State Plan Advisory 
Committee helped to draft the state plan. The Secretary of State’s office held hearings around the state 
on the proposed plan, and then opened the draft plan for a public comment period. 
(http://www.ss.ca.gov/elections/hava.htm)  
 
The resolution would not limit in any way an audit or investigation into the state’s use of HAVA funds. It 
would, however, help insure the timely disbursement of funds already approved by HAVA’s federal 
Election Assistance Commission for voter education, outreach and accessibility. 
 
TEXT OF RESOLUTION 
 
RESOLVED: that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Elections Code Section 2131 to read as follows: 
 
1 
2 
3 
4 
5 
6 
7 
8 
9 

§ 2131 
The Secretary of State may provide grants to local elections officials, nonprofit corporations, and 
unincorporated associations for the following purposes: 
(a) To conduct voter outreach and voter education programs, in accordance with the requirements of 
the Help America Vote Act of 2002 (P.L. 107-252), using funds provided to the state by Sections 101 
and 251 of that act. 
(b) To increase accessibility for eligible voters with disabilities, in accordance with the requirements 
of the Help America Vote Act of 2002 (P.L. 107-252), using funds provided to the state by Section 
261 of that act. 

10 (c) Notwithstanding investigation of any elected official, disbursement of grants provided to the state 
11 through the Help America Vote Act of 2002 (P.L.  107-252) to County Election Offices shall not be 
12 delayed. 

 
(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT:  National Lawyers Guild, San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS: 
 
Existing Rule: During the investigation of California Secretary of State Kevin Shelley for alleged misuse of 
HAVA funds, disbursement to County Election Offices was significantly delayed.  
 
This Resolution: Affirms the necessity of timely disbursement of HAVA funds to County Election offices 
despite allegations of wrongdoing on the part of state officeholders. 
 
The Problem: After the investigation of Secretary of State Shelley was launched, $17.5 Million in HAVA 
funds disbursements were delayed, causing hardship to County Registrars in following HAVA mandates 
and good practice.  http://www.ss.ca.gov/executive/press_releases/2004/04_059.pdf, 
http://www.mercurynews.com/mld/mercurynews/news/politics/9542544.htm?1c
 
IMPACT STATEMENT 
 
This resolution does not affect any law, statute, or other rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Deborah Lagutaris.  Telephone: 415-806-9143; Richard P. 
Koch, 760 Market St. Suite 524, San Francisco, CA 94102.  Telephone: (415) 397-1060 Fax: (415) 397-
3077, E-mail: rpkoch@dnai.com 
  
RESPONSIBLE FLOOR DELEGATE AND PERMANENT CONTACT:  Richard P. Koch 
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AMENDMENT TO RESOLUTION 04-01-05 
 
Dismissal for Inconvenient Forum:  Requirement of Written Order 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 904.1 as follows: 
 

§ 904.1 1 
(a) An appeal, other than in a limited civil case, is to the court of appeal. An appeal, other 2 

than in a limited civil case, may be taken from any of the following: 3 
[Subdivisions (a)(1) and (2) remain unchanged.] 4 
(3) From an order granting a motion to quash service of summons or an order granting a 5 

motion to stay or dismiss the action on the ground of inconvenient forum, or a written order of 6 
dismissal under Code of Civil Procedure § 581d following an order granting a motion to dismiss the 7 
action on the ground of inconvenient forum. 8 

[Subdivisions (a)(4) through 13 and (b) remain unchanged.] 9 
 10 

§ 904.2 11 
An appeal in a limited civil case is to the appellate division of the superior court. An appeal in 12 

a limited civil case may be taken from any of the following: 13 
(a) From a judgment, except (1) an interlocutory judgment, or (2) a judgment of contempt 14 

that is made final and conclusive by Section 1222. 15 
(b) From an order made after a judgment made appealable by subdivision (a). 16 
(c) From an order changing or refusing to change the place of trial. 17 
(d) From an order granting a motion to quash service of summons or granting a motion to 18 

stay or dismiss the action on the ground of inconvenient forum, or a written order of dismissal under 19 
Code of Civil Procedure § 581d following an order granting a motion to dismiss the action on the 20 
ground of inconvenient forum. 21 

(e) From an order granting a new trial or denying a motion for judgment notwithstanding the 22 
verdict. 23 

(f) From an order discharging or refusing to discharge an attachment or granting a right to 24 
attach order. 25 

(g) From an order granting or dissolving an injunction, or refusing to grant or dissolve an 26 
injunction. 27 

(h) From an order appointing a receiver. 28 
 29 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
 



RESOLUTION 04-01-05 
  
DIGEST  
Dismissal for Inconvenient Forum:  Requirement of Written Order 
Amends Code of Civil Procedure section 904.1 to require a  written order of dismissal after granting a 
motion to dismiss on forum non conveniens grounds. 

RESOLUTIONS COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE 

History:  
No similar resolutions found. 
 
Reasons:  
This resolution amends Code of Civil Procedure section 904.1 to require a written order of dismissal after 
granting a motion to dismiss on forum non conveniens grounds. This resolution should be approved in 
principle because it clarifies the requirement for a written order of dismissal as a prerequisite to an 
appeal. 
  
Code of Civil Procedure section 581d requires that all dismissals by the court be in the form of a written 
order.  A dismissal on the basis of forum non conveniens is not exempted from this requirement.   
  
By its ruling,  the court in Quest Intern., Inc. v. Icode Code (2004) 122 Cal.App.4th 745, found ambiguity in 
the requirement that a written order of dismissal is required as a prerequisite for appeal. Indeed, the Court 
noted:  “One final comment:  As readers might (hopefully) garner from this opinion, California’s law of 
appellate procedure is just too complicated.  In cases of subsequent motions and attacks on appealable 
decisions the chances of innocent miscalendaring are too great.  There are too many counterintuitive 
results (today’s is one, as was the result in Hollister Convalescent Hosp v. Rico (1975) 15 Cal.3d 660)), 
obscure statutes waiting to jump out of the dark, and common law doctrines with all sorts of unexpected 
implications.   . . . We therefore call upon the Legislature to consider revising the rules of access to the 
appellate courts . . .”  Review was granted in Quest on January 19, 2005, and it is still being briefed. 
  
While the appellate court reluctantly dismissed the appeal, it expressly requested the legislature to 
remove the ambiguities.  This resolution does that.  
 
SECTION/COMMITTEE REPORTS 
 
COMMITTEE ON APPELLATE COURTS 
APPROVE IN PRINCIPLE 
 
This position is only that of the State Bar of California’s Committee on Appellate Courts.  This position has 
not been adopted by the State Bar’s Board of Governors or overall membership, and is not to be 
construed as representing the position of the State Bar of California.  Committee activities relating to this 
position are funded from voluntary sources. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 904.1 as follows: 
 
1 
2 
3 
4 
5 

§ 904.1 
(a) An appeal, other than in a limited civil case, is to the court of appeal. An appeal, other 

than in a limited civil case, may be taken from any of the following: 
[Subdivisions (a)(1) and (2) remain unchanged.] 
(3) From an order granting a motion to quash service of summons or an order granting a 

motion to stay or dismiss the action on the ground of inconvenient forum, or a written order of 6 
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dismissal under Code of Civil Procedure § 581d following an order granting a motion to dismiss the 7 
8 
9 

action on the ground of inconvenient forum. 
[Subdivisions (a)(4) through 13 and (b) remain unchanged.] 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Code of Civil Procedure section 904.1(a)(3) permits an appeal from an order granting a 
motion to dismiss an action on the ground of inconvenient forum. 
 
This Resolution:  Would amend section 904.1(a)(3) to require the court to enter a signed, written order of 
dismissal after granting a motion to dismiss on forum non conveniens grounds before an appeal could be 
taken. 
 
The Problem:  Under Code of Civil Procedure section 581d, “[a]ll dismissals ordered by the court shall be 
in the form of a written order signed by the court and filed in the action,” and the signed order of dismissal 
is an appealable judgment.  An order granting a dispositive defense motion—for example, an order 
sustaining a demurrer without leave to amend—is not, itself, immediately appealable.  The court must 
enter a written order of dismissal under section 581d, which then becomes the appealable judgment.  
(White v. Ostly (1959) 173 Cal.App.2d 636, 639.) 
 
Recently, however, a court of appeal held that, under Code of Civil Procedure section 904.1(a)(3), an 
unsigned minute order granting a motion to dismiss on the ground of inconvenient forum was immediately 
appealable without entry of a formal, signed order of dismissal.  Therefore, an appeal taken from the 
signed order of dismissal in that case was too late because, by the time that the court entered the signed, 
formal order, the time had run to appeal from the unsigned minute order.  (Quest Intern., Inc. v. Icode 
Corp. (2004) 122 Cal.App.4th 745.)  The court reached that conclusion despite the unequivocal 
requirement of section 581d that all dismissals ordered by the court be in the form of a signed, written 
order.  The California Supreme Court has granted review in Quest. 
 
This resolution would amend section 904.a(a)(3) to clarify that, as with all other motions seeking 
dismissal, when the court grants a motion to dismiss on the ground of forum non conveniens, the judge 
must still sign and file a written order of dismissal, and that the appeal can be taken from the formal order, 
rather than an unsigned minute order granting the motion. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other laws. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jay-Allen Eisen, Jay-Allen Eisen Law Corporation, 980 
Ninth Street, Suite 1900, Sacramento CA 95814.  (916) 444-6171 voice, (916) 441-5810 fax.  
jae@eisenlegal.com
 
RESPONSIBLE FLOOR DELEGATE: Jay-Allen Eisen 
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RESOLUTION 04-02-05 

  
DIGEST  
Pleadings: Sanctions for Bad Faith Amendment After Meet and Confer 
Amends Code of Civil Procedure section 472 to allow for recovery of attorneys’ fees and costs after a 
party amends pleadings after a demurrer is filed. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History:  
No similar resolutions found.  
 
Reasons:  
This resolution amends Code of Civil Procedure section 472 to allow for recovery of attorneys’ fees and 
costs after a party amends pleadings after a demurrer is filed. This resolution should be disapproved 
because the language does not accomplish the intended results and the resolution would potentially 
accomplish the exact opposite of what it purports to accomplish. 
  
Preliminarily, the language of the resolution is confusing.  It states that the sanctions could be imposed if, 
after an unsuccessful meet and confer process, and after a demurrer is filed, an amended complaint which 
“includes” the defects addressed in the meet and confer process is filed.  Such inclusion  could simply be 
the complaining party wanting judicial review of the issue.  The intent probably was to permit sanctions if 
the complaining party eliminates the language that could have obviated the need to have filed the 
demurrer.   
 
Furthermore, there is no “meet and confer” requirement for demurrers, so imposing the possibility of 
sanctions for engaging in what proves to be unsuccessful meet and confer efforts could chill any voluntary 
efforts.  Moreover, requiring the meet and confer process could lead to gamesmanship among attorneys.  
The process could ultimately waste the time and resources of attorneys and judges, which is opposite to 
the result the resolution seeks to accomplish. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 472 to read as follows: 
 

§ 472 1 
(a) Any pleading may be amended once by the party of course, and without costs, at any time 

before the answer or demurrer is filed, or after demurrer and before the trial of the issue of law thereon, 
by filing the same as amended and serving a copy on the adverse party, and the time in which the 
adverse party must respond thereto shall be computed from the date of notice of the amendment.     

2 
3 
4 
5 

(b) Should meet and confer efforts, subsequently confirmed in writing, prove unsuccessful, 6 
thereby necessitating the filing of a demurrer and/or motion to strike, and a party thereafter files an 7 
amended pleading which includes the defects presented in the meet and confer process, the court shall 8 
impose a monetary sanction against any party, person, or attorney for necessitating the filing of the 9 
demurrer and/or motion to strike unless it finds that the one subject to the imposition of sanctions acted 10 
with substantial justification.11 

(c) A motion for sanctions shall be accompanied by a declaration stating facts showing a 12 
reasonable and good faith attempt at an informal resolution of each issue presented by the demurrer 13 
and/or motion to strike.14 
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(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Beverly Hills Bar Association   
 
STATEMENT OF REASONS:   
   
Existing Law:  Currently, the law is that a party may amend their pleading once as a matter of right.  (Code Civ. 
Proc., ' 472.)  Thus, if a plaintiff files a complaint, and a demurrer and/or motion to strike is filed, plaintiff may 
file an amended pleading, thereby making the demurrer and/or motion to strike moot (assuming the amended 
pleading was filed prior to the hearing on the demurrer and/or motion to strike).  Consequently, the defendant 
incurs exorbitant attorneys= fees and costs for none, despite met and confer efforts by defendant indicating 
the deficiencies in the pleading and requesting amendments (even clearly deficient pleadings).  
 
This Resolution:  Seeks to modify Code of Civil Procedure section 472 to allows for recovery of attorneys= 
fees and costs should a party amend their pleadings after a party prepared and filed a demurrer and/or motion 
to strike despite meet and confer efforts proved unsuccessful.   
 
The Problem:  One of the intended purposes of litigation is to minimize gamesmanship and enhance 
professional courtesy and cooperation.  At the same time, parties must consider, objectively, their pleadings, 
and whether it comports with existing law.   

Therefore, at times, counsel attempts to meet and confer regarding certain pleadings and pointing out 
deficiencies for the purpose of avoiding the costs of preparing and filing a demurrer and/or motion to strike.  
More times than not, counsel disregards the meet and confer efforts, thereby necessitating the costly task of 
preparing and filing a demurrer and/or motion to strike.  However, instead of opposing the demurrer and/or 
motion to strike, counsel files an amended pleading, which most times incorporates the subject of the meet 
and confer efforts.  As such, a lot of time and money would have been saved should counsel take the meet 
and confer seriously.  Clients get angry when this happens because they incur the costs for naught.   

Thus, this proposed litigation would hopefully curb this needless and expensive exercise by 
channeling accountability on deficient pleadings.  More importantly, this amendment would make counsel 
actually think about the pleadings they are submitting.  As such, this proposed resolution instills a meet and 
confer requirement prior to filing a demurrer.  If a party refuses to meet and confer or amend their pleading, 
thereby necessitating preparation of a demurrer and/or motion to strike, and the party later amends the 
complaint prior to the hearing on the demurrer and/or motion to strike, then the party is subject to sanctions 
(assuming the amended pleading incorporated the subject of the meet and confer).  The proposed change is 
therefore in the interest of equity and judicial economy. 
 
IMPACT STATEMENT:   
 
This resolution does not affect any other laws. 
 
AUTHOR AND/OR PERMANENT CONTACT: Alexander S. Gareeb, Esq., Sedgwick, Detert, Moran & Arnold 
LLP, 801 South Figueroa Street, 18th Floor, Los Angeles, California, 90017, (213) 426-6900, 
alex.gareeb@sdma.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Alexander S. Gareeb 
 
COUNTERARGUMENTS 
 
BAR ASSOCIATION OF SAN FRANCISCO 
 
Code of Civil Procedure Section 472 permits the amendment of a pleading before answer or demurrer, or 
after demurrer but before hearing thereon.  This resolution proposes to add two new subsections providing 
for sanctions for amending a pleading without “substantial justification” after a demurrer is filed.  The 
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proposal would allow a defendant, after being served with a complaint, to demand a meet and confer 
session with the plaintiff to point out alleged errors in the complaint.  If thereafter 1) the plaintiff  
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution is bad policy.  Presently, there is no requirement that parties meet and confer prior to filing a 
demurrer.  In most cases, there is insufficient time to adequately meet and confer prior to the deadline for filing 
a responsive pleading.  Since the defendant has 30 days to file a responsive pleading, by the time a defendant 
retains counsel and counsel sends a meet and confer letter to plaintiff, there is very little time for plaintiff to file 
an amended complaint.  While the meet and confer process is helpful, a plaintiff should not be sanctioned for 
heading the advice of defendant but failing to do so within the time required for defendant to file a responsive 
pleading.   
 
SAN DIEGO COUNTY BAR ASSOCIATION 
  
This resolution would decrease collegiality among attorneys and cause more divisiveness and enmity.  It 
would also discourage substantive meet and confer efforts lest the pleading party be found to have 
changed the pleadings (prior to the hearing) in accordance with the suggested changes by opposing 
counsel. 
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 RESOLUTION 04-03-05 
  
DIGEST  
Statute Of Limitations : Repeal of Tolling When Defendant is Out of State  
Repeals Code of Civil Procedure section 351 which tolls the statute of limitations in an action while the 
defendant is outside of California. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History:  
No similar resolutions found. 
  
Reasons:  
This resolution repeals Code of Civil Procedure section 351 which tolls the statute of limitations in an 
action while the defendant is outside of California.  This resolution should be approved in principle 
because it has been held unconstitutional and its purpose is no longer necessary. 
  
Section 351 was enacted in 1872, when the service of process on a non-resident defendant was 
extremely difficult.   Since then, the means of serving non-resident defendants have been greatly 
increased.   Retained investigative services and the internet make it easier to locate individuals. The initial 
reasoning behind the enactment of Section 351, i.e. if you cannot find someone out of state, you cannot 
serve that person, is moot. 
  
In Abramson v. Brownstein (9th Cir. 1990) 897 F.2d 389, the Ninth Circuit held that section 351 is 
unconstitutional as violating the Commerce Clause by placing burdens on interstate commerce.  Section 
351 “forces a nonresident individual engaged in interstate commerce to choose between being present in 
California for several years or forfeiture of the limitations defense, remaining subject to suit in California in 
perpetuity.”  (Id  at 392.)  The Court concluded that California’s long-arm statute is sufficiently broad such 
that service can be effectuated out-of-state. 
 
Statutes of limitation benefit all litigants.  Memories fade, witnesses become unavailable, and laws 
change.  All litigants have a vested interest in ensuring that claims are brought timely, and that litigation is 
resolved while there are witnesses to testify.  Repealing section 351 would be a step toward forcing 
litigants to move expeditiously in prosecuting cases. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to repeal Code of Civil Procedure section 351 as follows: 
 

§ 351 1 
EXCEPTION, WHERE DEFENDANT IS OUT OF THE STATE. If, when the cause of action 2 

accrues against a person, he is out of the State, the action may be commenced within the term 3 
herein limited, after his return to the State, and if, after the cause of action accrues, he departs from 4 
the State, the time of his absence is not part of the time limited for the commencement of the action.5 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
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Existing Law:  Provides that statutes of limitation are tolled while the defendant is outside the State of 
California. 
 
This Resolution:  Would repeal this unconstitutional provision and treat non-resident defendants the same 
as California residents for statute of limitations purposes. 
 
The Problem:  The existing statute is unconstitutional.  The Ninth Circuit U.S. Court of Appeals has held 
that the provision imposes an unconstitutional burden on interstate commerce.  Abramson v. Brownstein 
(9th Cir. 1990) 897 F.2d 389, 391-393. The California Law Revision Commission concurs:   
 

The tolling provision now codified as Section 351 dates from as early as 1850, in an era 
when out-of-state service of process was insufficient to confer personal jurisdiction.  
Without tolling, a defendant could escape liability by staying outside the state where a 
cause of action accrued until the statute of limitations ran.  A plaintiff who was unable or 
unwilling to pursue the defendant in the defendant’s place of residence was left without a 
means of redressing the injury.  By tolling the limitations period during a defendant’s 
absence from California, Section 351 preserved the plaintiff’s right to redress until the 
defendant could be served within the state. 

 
Out-of-state service of process is now widely available and recent commentary and 
judicial decisions criticize Section 351.  Additionally, the tolling of Section 351 is riddled 
with exceptions.  It does not apply to corporations, limited partnerships, nonresident 
motorists, or certain resident motorists, nor in certain tax proceedings or actions in rem.   
Section 351 causes substantial problems and no longer serves a 
useful purpose.  It should be repealed. 
   

(See also, Tolling Statute of Limitations When Defendant Is Out of State (1996) 26 Cal. L. Revision 
Comm’n Reports 83.) 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Stephen L. Marsh, 600 West Broadway, Suite 2600, 
San Diego, CA 92101, voice 619-699-2418, fax 619-645-5363, smarsh@luce.com 
 
RESPONSIBLE FLOOR DELEGATE:  Stephen L. Marsh 



RESOLUTION 4-04-05 
 
DIGEST 
Filing Fees:  Statutory Exclusion for Stipulated Orders 
Amends Government Code section 26830 to exclude stipulated orders from filing fees. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.   
 
Reasons: 
This resolution amends Government Code section 26830 to exclude stipulated orders from filing fees.  
This resolution should be approved in principle because the moving party has already paid a filing fee for 
filing its motion and should not have to pay a second filing fee on the same matter.   
 
Apparently some superior courts are charging a filing fee when parties submit a stipulated order on a 
motion for which a filing fee has already been paid.  This creates an inequitable situation for those parties 
who resolve a matter short of hearing, as parties who proceed to hearing on a noticed motion only pay 
one filing fee, although more judicial resources are used for reviewing and hearing their matters.  This 
also creates a disincentive for the parties to resolve the matter without a hearing.   
 
The rationale apparently given by the courts which charge a second filing fee on the same matter is that 
section 26830 does not specifically list a stipulated order as a filing that is excluded from the filing fee 
requirement.  This narrowly drawn resolution would remedy that situation by specifically excluding from 
payment of filing fees those orders on matters for which filing fees have already been paid.    
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Government Code Section 26830 as follows: 
 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 

§ 26830 
(a)  Except as provided in subdivisions (b), (c), and (d), the fee for filing any notice of motion, or any 
other paper requiring a hearing subsequent to the first paper, or any notice of intention to move for a 
new trial of any civil action or special proceeding, or an application for renewal of a judgment, is 
thirty-three dollars ($33).  However, there shall be no fee for filing any of the following: 
(1)  An amended notice of motion. 
(2)  A civil case management statement. 
(3)  A hearing on a petition for emancipation of a minor. 
(4)  Default hearings. 
(5)  A show-cause hearing on a petition for an injunction prohibiting harassment. 
(6)  A show-cause hearing on an application for an order prohibiting domestic violence. 
(7)  A show-cause hearing on writs of review, mandate, or prohibition. 
(8)  A show-cause hearing on a petition for a change of name. 
(9)  A hearing to compromise a claim of a minor or an insane or incompetent person. 

15 (10)  An order presented to the Court on a matter for which a fee has already been paid pursuant to 
16 
17 
18 
19 
20 
21 
22 
23 

subdivision (a), above.
(b)  The fee for filing a motion for summary judgment or summary adjudication of issues is one 
hundred fifty dollars ($150). 
(c)  The fee for the filing of any motion in small claims court matters is fourteen dollars ($14), which 
shall be deposited in the county general fund for use as county general fund revenue. 
(d)  If a continuance is granted, in addition to the notice of motion fee required under subdivision (a), 
a fee of one hundred dollars ($100) shall be collected for filing a motion or a stipulation for 
continuance of a trial, or requesting a continuance for trial orally, which shall be deposited in a 
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24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 

special account in the county treasury and transmitted therefrom monthly to the Controller for deposit 
in the Trial Court Trust Fund. 
(e)  Notwithstanding Section 68085, fourteen dollars ($14) of the thirty-three dollar ($33) fee 
authorized in subdivision (a) and one hundred dollars ($100) of the one hundred fifty dollar ($150) 
fee established by subdivision (b) shall be deposited in the county general fund for use as county 
general fund revenue. The balance of the fees collected shall all be deposited in a special account in 
the county treasury and transmitted therefrom monthly to the Controller for deposit in the Trial Court 
Trust Fund. 
(f)  Regardless of whether each motion or matter is heard at a single hearing or at separate hearings, 
the filing fees required by subdivisions (a), (b), (c), and (d) apply separately to each motion or other 
paper filed. 
(g) This section shall become inoperative on July 1, 2006, and, as of January 1, 2007, is repealed, 
unless a later enacted statute that is enacted before January 1, 2007, deletes or extends the dates 
on which it becomes inoperative and is repealed. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Requires, with some exceptions, that a fee be paid for filing all notices of motion and other 
papers requiring a hearing. 
 
This Resolution:  Would exclude from the filing fee requirements all orders presented to the court on 
matters for which a motion fee has already been paid. 
 
The Problem:  Some court clerks require parties to pay a second “hearing” fee when a stipulation and 
order is presented to the court on a motion for which a fee has already been paid.  The justification given 
is the somewhat ambiguous language on subdivision (e), since that subdivision does not expressly list 
such stipulated orders.  This results in the parties having to incur unnecessary costs and effort to secure 
an order to which they have already agreed. 
 
The intent of the section is to collect a fee on each matter submitted to the court which will result in a 
separate order.  It is counterproductive to attempt to collect a separate motion fee when the parties have 
resolved the matter and present a stipulated order to the court for signature.  No hearing will be required.  
Moreover, no fee is required to file an opposition to a motion.  Therefore, why should a fee be required 
when the parties have cooperated and resolved the matter? 
 
Exempting stipulated orders from filing fee requirements would encourage the resolution of disputed 
motions and other matters, and would reduce the costs incurred by the parties. 
 
In accordance with CDCBA rules, BASF timely offers this resolution for consideration. Consistent with 
traditional CDCBA practice, the Proponent reserves the right to timely withdraw or amend the resolution. 
 
IMPACT STATEMENT 
 
The proposed resolution does not affect any other statute, rule or regulation. 
 
AUTHOR AND/OR PERMANENT CONTACT: Patrick H. Fabian, Law Office of Patrick H. 
Fabian, One Embarcadero Center, Suite 500, San Francisco, CA 94111, telephone: (415) 296- 
9400, facsimile: (510) 525-5517, e-mail phf@phfabian.com. 
 
RESPONSIBLE FLOOR DELEGATE: Patrick H. Fabian 
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RESOLUTION 4-05-05 
 

DIGEST 
Statutes of Limitations:  Equitable Tolling of Limitations Period for Legal Malpractice 
Amends Code of Civil Procedure section 340.6 to allow for equitable tolling of the statute of limitations for 
legal malpractice actions. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.   
 
Reasons: 
This resolution amends Code of Civil Procedure section 340.6 to allow for equitable tolling of the statute 
of limitations for legal malpractice actions.  This resolution should be disapproved because the express 
tolling provisions in section 340.6 are sufficient to protect plaintiffs and to advance the legislative purpose 
of the statute.   
 
The proponent's sole argument is that section 340.6 does not provide for tolling during the time period 
when the plaintiff has not sustained any actual injury.  However, the express language of section 340.6 is 
directly to the contrary.  Section 340.6 at subdivision (a)(1) clearly provides tolling during the time period 
when the plaintiff has not sustained actual injury, and multiple court decisions support this interpretation.  
(See, e.g., Fantazia v. County of Stanislaus (1996) 41 Cal.App.4th 1444, 1450-55; Pompilio v. Kosmo, 
Cho & Brown (1995) 39 Cal.App.4th 1324, 1327-28; Tchorbadjian v. Western Home Ins. Co. (1995) 39 
Cal.App.4th 1211, 1218-19; Jordache Enterprises, Inc. v. Brobeck, Phleger & Harrison (1998) 18 Cal.4th 
739, 749-52.)  Case law establishes that the tolling applies to both the 1-year and the 4-year limitations 
periods set forth in the statute.  (Bennett v. McCall (1993) 19 Cal.App.4th 122, 126.)  Moreover, the 
proposed amendment would add vague standards regarding the application of equitable tolling.  Such 
ambiguity would create unnecessary confusion when the current statutory provisions for tolling sufficiently 
protect plaintiffs from unjust forfeitures of their right to trial.   
 
Finally, the concept of equitable tolling, among others, has recently been addressed by the California Law 
Revision Commission in its proposed revisions to section 340.6 that are currently out for public comment.  
The Commission’s proposed equitable tolling provision has met with significant opposition, based mostly 
on concerns of increased confusion and uncertainty being created in legal malpractice actions, leading to 
additional litigation and costs.      
 
SECTION/COMMITTEE REPORTS 
 
COMMITTEE ON ADMINISTRATION OF JUSTICE RECOMMENDATION 
DISAPPROVE   

 
This resolution would apply equitable tolling, by statute, to legal malpractice actions under specified 
circumstances.  The State Bar’s Committee on Administration of Justice (“CAJ”) recently opposed a 
similar proposal by the California Law Revision Commission.  CAJ recognizes that certain problems exist 
with “simultaneous litigation” under current law, but questions whether a legislative “fix” is truly called for.  
CAJ believes that mechanisms and practices exist under current law that may, in many cases, eliminate 
or at least mitigate the potential problems.  For example, the plaintiff client and defendant attorney may, 
under current law, enter into a tolling agreement pending the outcome of the underlying litigation.  
Alternatively, if the parties are unable to agree to a pre-filing tolling agreement, a malpractice action may 
be filed but stayed pending the resolution of the underlying litigation.  CAJ is not aware of any specific 
statutory authorization for the issuance of a stay in these circumstances, but the anecdotal experience of 
CAJ members is that some trial courts presently do employ this approach, sometimes in the context of 
ruling on a demurrer.  Others, however, report that the authority to issue a stay in the absence of specific 
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statutory authority is questionable.  To the extent a legislative fix is called for, this resolution has several 
drawbacks.  There is a substantial possibility that few plaintiffs would utilize the optional tolling provision.  
In effect, any plaintiff electing to take advantage of the proposed tolling provision would intentionally be 
allowing a presumptive limitations period to expire, and, if it later proved necessary to file a malpractice 
action, relying on the ability to persuade a court that all of the requirements for tolling set forth in the 
proposal had been satisfied.  The requirements specified to invoke the tolling extension are vague and 
uncertain, and if a plaintiff attempts to make use of the tolling extension, the defendant attorney will likely 
attempt to persuade the court that at least one of the requirements for tolling has not been satisfied.  If 
any legislative solution is pursued, CAJ suggests that the possibility of a statutory stay be explored in a 
“simultaneous litigation” situation, along with related issues such as legislative permission to file the 
complaint that is subject to the stay under seal.  In the event any proposal for equitable tolling – by statute 
– is pursued, CAJ believes the statutory language should be clarified and track the language of existing 
equitable tolling cases, where applicable. 
 
This position is only that of the State Bar of California’s Committee on Administration of Justice.  This 
position has not been adopted by the State Bar’s Board of Governors or overall membership, and is not to 
be construed as representing the position of the State Bar of California.  Committee activities relating to 
this position are funded from voluntary sources. 
 
TRUSTS & ESTATES COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
The Law Revision Commission has recently circulated proposed revisions to Code of Civil Procedure 
§340.6 to account for periods while underlying litigation to remedy the alleged malpractice is continuing.  
The Section submitted comments to the Commission in that regard suggesting limitations on the 
proposed language to tighten the standard.  This proposal, however, is not even limited to the existence 
of an underlying dispute, providing instead for the equitable tolling of the statute if the plaintiff “acts 
reasonably and in good faith”, gives notice and the attorney is “not unreasonably prejudiced”.  As this 
standard provides no limit to the potential tolling or rationale for why tolling should exist in the first place, it 
is unreasonably vague. 
 
This position is only that of the Trusts and Estates Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is not to 
be construed as representing the position of the State Bar of California.  Membership in the Trusts and 
Estates Section is voluntary and funding for section activities, including all legislative activities, is obtained 
entirely from voluntary sources.
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Association recommends that legislation 
be sponsored to amend Code of Civil Procedure Section 340.6 to read as follow: 
 

§ 340.6 
 (a) An action against an attorney for a wrongful act or omission, other than for actual fraud, 
arising in the performance of professional services shall be commenced within one year after the 
plaintiff discovers, or through the use of reasonable diligence should have discovered, the facts 
constituting the wrongful act or omission, or four years from the date of the wrongful act or omission, 
whichever occurs first. In no event shall the time for commencement of legal action exceed four 
years except that the period shall be tolled during the time that any of the following exist: 
 (1) The plaintiff has not sustained actual injury; 
 (2) The attorney continues to represent the plaintiff regarding the specific subject matter in 
which the alleged wrongful act or omission occurred; 
 (3) The attorney willfully conceals the facts constituting the wrongful act or omission when 
such facts are known to the attorney, except that this subdivision shall toll only the four-year 
limitation; and 
 (4) The plaintiff is under a legal or physical disability which restricts the plaintiff's ability to 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
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15 
16 
17 
18 

commence legal action. 
 (b) In an action based upon an instrument in writing, the effective date of which depends 
upon some act or event of the future, the period of limitations provided for by this section shall 
commence to run upon the occurrence of such act or event. 
 (c)  The period of limitation provided for by this section is subject to equitable tolling if the 19 
plaintiff acts reasonably and in good faith, the plaintiff gives the attorney reasonable notice of the 20 
potential action for a wrongful act or omission, and the attorney is not unreasonably prejudiced in 21 

22 gathering evidence to defend against that potential action for a wrongful act or omission.
 

(Proposed new language underlined; language to be deleted stricken.) 
 

PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Does not permit the statute of limitations for legal malpractice actions to be equitably tolled. 
 
This Resolution:  Would apply the doctrine of equitable tolling to legal malpractice actions under specified 
circumstances. 
 
The Problem:  In applying statutes of limitation, “courts have adhered to a general policy which favors 
relieving [a] plaintiff from the bar of a limitations statute when, possessing several legal remedies he, 
reasonably and in good faith, pursues one designed to lessen the extent of his injuries or damage.” 
(Addison v. State (1978) 21 Cal.3d 313, 317.)  The judicially created doctrine of “equitable tolling” is one 
of the manifestations of this policy, and is “designed to prevent unjust and technical forfeitures of the right 
to a trial on the merits when the purpose of the statute of limitations - timely notice to the defendant of the 
plaintiff's claims - has been satisfied.” (Appalachian Ins. Co. v. McDonnell Douglas Corp. (1989) 214 Cal. 
App.3d 1, 19.) 
 
This doctrine, however, does not apply to actions for legal malpractice.  Section 340.6 states that “in no 
event shall time for commencing a legal malpractice claim be more than four years except under the 
circumstances enumerated in the statute.”  The courts have construed this language strictly, and have 
thus refused to apply the doctrine of equitable tolling in the context of legal malpractice.  (Gordon v. Law 
Offices of Aguirre & Meyer (2002) 70 Cal App.4th 972, 974; Leasequip v. Dapeer (2003) 103 Cal App.4th 
394, 406.) 
 
The apparent legislative purpose of Section 340.6 was to reduce liability insurance premiums for lawyers 
by reducing their potential exposure to malpractice liability.  However, the Legislature declined to include 
any provision that would toll the running of the limitations period until “actual injury” occurred.  This 
inconsistency creates the potential for unnecessary litigation, since clients who might not have suffered 
“actual injury” are nevertheless forced to file premature actions to protect themselves from the running of 
the statute.  By expressly providing for the application of “equitable tolling,” the number of premature 
malpractice suits filed against attorneys will be reduced, while meritorious and timely claims will be 
protected.  This solution would better achieve the legislative goal of Section 340.6. 
 
In accordance with CDCBA rules, BASF timely offers this resolution for consideration. Consistent with 
traditional CDCBA practice, the Proponent reserves the right to timely withdraw or amend the resolution. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Timothy W. Moppin, Duane Morris, LLP, One Market 
,Spear Tower, Suite 2000, San Francisco, CA 94105; telephone (415) 371-2200, email 
twmoppin@duanemorris.com. 
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RESPONSIBLE FLOOR DELEGATE:  Timothy W. Moppin 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution seeks to provide tolling if the plaintiff “acts reasonably and in good faith,” gives reasonable 
notice to the attorney of intended claims, and the attorney is “not unreasonably prejudiced in gathering 
evidence…”  However, what constitutes acting “reasonably and in good faith” is too vague and could well 
lead to a virtually unending statute of limitations.  Similarly, it would require an after the fact determination 
of whether the attorney has been unreasonably prejudiced in gathering evidence.  Finally, this resolution 
is rooted in a flawed interpretation of Code of Civil Procedure section 340.6.  Section 340.6 provides a 1-
year limit from date of discovery of the cause of action with a 4-year outside limit and then proceeds to 
identify specific grounds for tolling.  It provides for tolling of claims up to the time the client suffers “actual 
injury.”  The proponent misconstrues this to mean that unless and until you have actual injury there is no 
tolling.   
 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
Resolution 04-05-05 is not necessary, nor does the Proponent’s statement of “The Problem” establish the 
need for the proposed amendment to section 340.6.  In the third paragraph of BASF’s statement, the 
Proponent argues that “the Legislature declined to include any provision that would toll the running of the 
limitations period until ‘actual injury’ occurred.”  This is not a correct statement of the law.  Section 340.6, 
subdivision (a)(1) clearly states that the limitations period “shall be tolled” during the time that the “plaintiff 
has not sustained actual injury; …”   
 
Section 340.6 is notable because it contains a broad range of tolling provisions reflecting the legislative 
balance “struck between a plaintiff’s interests in pursuing a meritorious claim and the public policy interest 
in prompt assertion of known claims.”  (Jordache Enterprises, Inc. v. Brobeck, Phleger & Harrison (1998) 
18 Cal.4th 739, 756.)  The proposed amendment would not only disrupt this careful legislative balance, 
but it would also impact a significant body of case law interpreting the statutory tolling provisions.  (See 
e.g., Coscia v. McKenna and Cuneo (2001) 25 Cal.4th 1194; Jordache Enterprises, Inc. v. Brobeck 
Phleger & Harrison, supra, 18 Cal.4th 739; Adams v. Paul (1995) 11 Cal.4th 583; Steketee v. Lintz, 
Williams & Rothberg (1985) 38 Cal.3d 46; and Hensley v. Caietti (1993) 13 Cal.App.4th 1165.)  
Furthermore, the suggested amendment goes far beyond the very limited scope of the equitable tolling 
principles addressed in Addison v. State (1978) 21 Cal.3d 313, 317, referenced by the Proponent.   
 
At best the proposed amendment would create confusion and uncertainty with regard to its interpretation 
and application.  At worst, it would have the effect of negating the statute of limitations as a means of 
disposing of stale claims.
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AMENDMENT TO RESOLUTION 04-06-05 
 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommend legislation be 
sponsored to amend Code of Civil Procedure section 437c as follows: 

§ 437c 1 
(a)  Remains unchanged. 2 
(b)  subsections 1-4 remain unchanged. 3 
Subsection (5)  Evidentiary objections not made at the hearing shall be deemed waived.  Evidentiary 4 
objections not ruled upon by the trial court shall be deemed preserved for appellate review. 5 
Subsections 6-7 remain unchanged. 6 
[subsections (c) - (s) remain unchanged.] 7 

8  
(Proposed new language underlined; language to be deleted stricken). 

 



RESOLUTION 04-06-05 
 

DIGEST 
Summary Judgment: Preservation of Evidentiary Objections 
Amends Code of Civil Procedure section 437c to provide that if the trial court fails to rule on properly 
made evidentiary objections, the objections are deemed overruled. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 10-01-2002, which was approved as amended. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 437c to provide that if the trial court fails to rule 
on properly made evidentiary objections, the objections are deemed overruled. This resolution should be 
approved in principle because it ensures a proper record for appellate review while giving the appellate 
court freedom to handle the trial court’s failure to rule.   
 
Typically, when a trial judge fails to rule on summary judgment or adjudication objections, the California 
Supreme Court has held that the objections are deemed waived on appeal.  (See Sharon P. v. Arman 
Ltd. (1999) 21 Cal.4th 1181, 1186 fn. 1; Ann M. v. Pacific Plaza Shopping Center (1993) 6 Cal.4th 666, 
670 fn. 1.)  The one limited exception to this rule carved out by the courts is that the objections will be 
preserved if the party making the objections makes some additional effort to secure rulings on the 
objections, such as by specifically requesting rulings at the hearing on the motion.  (See City of Long 
Beach v. Farmers and Merchants Bank of Long Beach (2000) 81 Cal.App.4th 780, 784.)  However, “[t]rial 
courts have a duty to rule on evidentiary objections.  Part of the judicial function in assessing the merits of 
a summary judgment or adjudication motion involves a determination as to what evidence is admissible 
and that which is not.”  (Ibid.)  Courts should not be allowed to shirk this judicial duty merely because no 
hearing was had on the motion, no record of the hearing was made, or a party neglected to request 
specific rulings at the hearing on properly made objections.   
 
Nevertheless, too often courts are unwilling to rule on evidentiary objections, stating “the Court has 
considered only admissible evidence” or “Evidentiary objections are moot in light of the Court’s ruling.” 
Through no fault of his/her own, a party is then deemed to have waived evidentiary objections which may 
well be critical in dispositive motions under Code of Civil Procedure section 437c.  This resolution protects 
parties from this unfair and often arbitrary outcome and preserves their properly made objections for 
appeal.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommend legislation be 
sponsored to amend Code of Civil Procedure section 437c as follows: 

§ 437c 
(a)  Remains unchanged. 
(b)  subsections 1-4 remain unchanged. 
Subsection (5)  Evidentiary objections not made at the hearing shall be deemed waived.  

1 
2 
3 

Evidentiary 4 
objections not ruled upon by the trial court shall be deemed overruled. 
Subsections 6-7 remain unchanged. 
[subsections (c) - (s) remain unchanged.] 

5 
6 
7 
8  

(Proposed new language underlined; language to be deleted stricken). 

PROPONENT:  Contra Costa County Bar Association 
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STATEMENT OF REASONS: 

Existing Law:   Provides that evidentiary objections made in connection with Motions for Summary 
Judgment/Adjudication are waived if not ruled upon by the trial court.  Sharon P. v. Arman Ltd. (1999) 21 
Cal.4th 1181, fn. 1 [“Arman filed objections to the declarations of plaintiff and her counsel in the trial court, 
but the record contains no rulings on those objections.    We therefore deem the objections waived….”]. 

This Resolution:  Provides that if the trial court declines or fails to rule on evidentiary objections, properly 
made, the objections are preserved, not waived, on appeal. 

The Problem:      Often, trial courts decline or refuse to rule on evidentiary objections raised in connection 
with a Motion for Summary Judgment/Adjudication.  Case law provides that the failure to obtain a ruling in 
the trial court waives the objection on appeal.  Thus, the party is found to have waived a good evidentiary 
objection in a dispositive motion because the trial court has failed to rule.  This resolution would save the 
evidentiary objections for appeal by automatically overruling all such objections not ruled upon by the trial 
court. 

IMPACT STATEMENT: 

This resolution would not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT:  Richard C. Raines, 279 Front Street, Danville, CA  94526; 
Phone:  (925) 837-0585; Fax:  (925) 838-5985; email: rcr@gmmalaw.com. 

RESPONSIBLE FLOOR DELEGATE:  Richard C. Raines 

COUNTERARGUMENT  
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution misreads the impact of the cited case of Sharon P. v. Arman Ltd. (1999) 21 Cal.4th 1181, 
1186, fn. 1, and ignores subsequent case law.  The key to Sharon P. and the cases it relied upon was the 
fact the objecting party failed to request rulings on the evidentiary objections thereby resulting in waiver.  
The subsequent cases of City of Long Beach v. Farmers & Merchants Bank of Long Beach (2000) 81 
Cal.App.4th 780, 784-785, Sambrano v. City of San Diego (2001) 94 Cal.App.4th 225, and Vineyard 
Springs Estates, LLC v. Superior Court (2004) 120 Cal.App.4th 633, demonstrate that where the party 
has requested rulings on their evidentiary objections and the trial court fails to rule, the issues are 
preserved on appeal.  Indeed, in Vineyard, the appellate court issued a writ requiring the trial court to rule 
on the evidentiary objections and then reconsider the summary judgment motion. 
 
The problem with the resolution is that it allows the trial court to avoid ruling on evidentiary objections by 
deeming the objections overruled.  Further, how do you establish an abuse of discretion in an overruled 
objection where the statute essentially allows the trial court to not rule, resulting in the objection being 
overruled?  Also, the resolution doesn’t change the fundamental problem of forcing counsel to continually 
request rulings on their evidentiary objections.  
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RESOLUTION 04-07-05 
 
DIGEST 
Motions for Judgment on The Pleadings: Shortened Time for Motions 
Amends Code of Civil Procedure section 438 to shorten the time for bringing motions for judgment on the 
pleadings in forcible entry and detainer actions. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 438 to shorten the time for bringing motions for 
judgment on the pleadings in forcible entry and detainer actions This resolution should be approved in 
principle because the time frames currently provided in forcible entry, forcible detainer, and unlawful 
detainer actions are not appropriate in these cases.  
 
Code of Civil Procedure section 438 prohibits parties from moving for judgment on the pleadings after a 
pretrial conference order or within thirty days of the date an action is initially set for trial. (Code Civ. Proc., 
§438, subd. (e).) If the court decides to grant a motion and gives leave to amend, an additional thirty days 
must be given for the filing of such amendment. (Code Civ. Proc., §438, subd. (h)(2).) However, these 
time frames are not appropriate given the otherwise expedited nature of these proceedings.  
 
The resolution would benefit parties and courts by eliminating inappropriate claims and defenses prior to 
trial and encouraging resolution of actions at the pleading stage. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend Code 
of Civil Procedure section 438 to read as follows: 
 

§ 438 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 

(a) As used in this section: 
(1) "Complaint" includes a cross-complaint. 
(2) "Plaintiff" includes a cross-complainant. 
(3) "Defendant" includes a cross-defendant. 
(b)(1) A party may move for judgment on the pleadings. 
(2) The court may upon its own motion grant a motion for judgment on the pleadings. 
(c)(1) The motion provided for in this section may only be made on one of the following rounds: 
(A) If the moving party is a plaintiff, that the complaint states facts sufficient to constitute a cause or 
causes of action against the defendant and the answer does not state facts sufficient to constitute a 
defense to the complaint. 
(B) If the moving party is a defendant, that either of the following conditions exist: 
(i) The court has no jurisdiction of the subject of the cause of action alleged in the complaint. 
(ii) The complaint does not state facts sufficient to constitute a cause of action against that defendant. 
(2) The motion provided for in this section may be made as to either of the following: 
(A) The entire complaint or cross-complaint or as to any of the causes of action stated therein. 
(B) The entire answer or one or more of the affirmative defenses set forth in the answer. 
(3) If the court on its own motion grants the motion for judgment on the pleadings, it shall be one of 
the following bases: 
(A) If the motion is granted in favor of the plaintiff, it shall be based on the grounds that the complaint 
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21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 

states facts sufficient to constitute a cause or causes of action against the defendant and the answer 
does not state facts sufficient to constitute a defense to the complaint. 
(B) If the motion is granted in favor of the defendant, that either of the following conditions exist: 
(i) The court has no jurisdiction of the subject of the cause of action alleged in the complaint. 
(ii) The complaint does not state facts sufficient to constitute a cause of action against that defendant. 
(d) The grounds for motion provided for in this section shall appear on the face of the challenged 
pleading or from any matter of which the court is required to take judicial notice. Where the motion is 
based on a matter of which the court may take judicial notice pursuant to Section 452 or 453 of the 
Evidence Code, the matter shall be specified in the notice of motion, or in the supporting points and 
authorities, except as the court may otherwise permit. 
(e) No motion may be made pursuant to this section if a pretrial conference order has been entered 
pursuant to Section 575, or within 30 days of the date the action is initially set for trial, whichever is 
later, unless the court otherwise permits, except in a forcible entry, forcible detainer or unlawful 33 
detainer actions in which case the motion may be made at any time, including at trial. 34 

35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 

(f) The motion provided for in this section may be made only after one of the following conditions has 
occurred: 
(1) If the moving party is a plaintiff, and the defendant has already filed his or her answer to the 
complaint and the time for the plaintiff to demur to the answer has expired. 
(2) If the moving party is a defendant, and the defendant has already filed his or her answer to the 
complaint and the time for the defendant to demur to the complaint has expired. 
(g) The motion provided for in this section may be made even though either of the following 
conditions exist: 
(1) The moving party has already demurred to the complaint or answer, as the case may be, on the 
same grounds as is the basis for the motion provided for in this section and the demurrer has been 
overruled, provided that there has been a material change in applicable case law or statute since the 
ruling on the demurrer. 
(2) The moving party did not demur to the complaint or answer, as the case may be, on the same 
grounds as is the basis for the motion provided for in this section. 
(h)(1) The motion provided for in this section may be granted with or without leave to file an amended 
complaint or answer, as the case may be. 
(2) Where a motion is granted pursuant to this section with leave to file an amended complaint or 
answer, as the case may be, then the court shall grant 30 days, or five days in the case of forcible 52 
entry, forcible detainer, or unlawful detainer actions, to the party against whom the motion was 
granted to file an amended complaint or answer, as the case may be. 

53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 

(3) If the motion is granted with respect to the entire complaint or answer without leave to file an 
amended complaint or answer, as the case may be, then judgment shall be entered forthwith in 
accordance with the motion granting judgment to the moving party. 
(4) If the motion is granted with leave to file an amended complaint or answer, as the case may be, 
then the following procedures shall be followed: 
(A) If an amended complaint is filed after the time to file an amended complaint has expired, then the 
court may strike the complaint pursuant to Section 436 and enter judgment in favor of that defendant 
against that plaintiff or a plaintiff. 
(B) If an amended answer is filed after the time to file an amended answer has expired, then the court 
may strike the answer pursuant to Section 436 and proceed to enter judgment in favor of that plaintiff 
and against that defendant or a defendant. 
(C) Except where subparagraphs (A) and (B) apply, if the motion is granted with respect to the entire 
complaint or answer with leave to file an amended complaint or answer, as the case may be, but an 
amended complaint or answer is not filed, then after the time to file an amended complaint or answer, 
as the case may be, has expired, judgment shall be entered forthwith in favor of the moving party. 
(i)(1) Where a motion for judgment on the pleadings is granted with leave to amend, the court shall 
not enter a judgment in favor of a party until the following proceedings are had: 
(A) If an amended pleading is filed and the moving party contends that pleading is filed after the time 
to file an amended pleading has expired or that the pleading is in violation of the court's prior ruling 
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75 
76 
77 
78 

on the motion, then that party shall move to strike the pleading and enter judgment in its favor. 
(B) If no amended pleading is filed, then the party shall move for entry of judgment in its favor. 
(2) All motions made pursuant to this subdivision shall be made pursuant to Section 1010. 
(3) At the hearing on the motion provided for in this subdivision, the court shall determine whether to 
enter judgment in favor of a particular party. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Is unclear as to whether motions for judgment on the pleadings are available in forcible 
entry, forcible detainer, or unlawful detainer actions. 
 
This Resolution:  Would shorten the time in which to move for judgment on the pleadings in forcible entry, 
forcible detainer and unlawful detainer actions, and provide shortened time for amendment of pleadings 
following the grant of such motions. 
 
The Problem:  Code of Civil Procedure section 438 prohibits parties from moving for judgment on the 
pleadings after a pretrial conference order or within thirty days of the date an action is first set for trial.  
(Code Civ. Proc., ' 438, subd. (e).)  If the court grants a motion and gives leave to amend, it must allow an 
additional thirty days for the filing of any such amendment.  (Code Civ. Proc., ' 438, subd. (h)(2).)  These 
timeframes, however, are usually impossible to meet within the shortened timeframes provided form in 
forcible entry, forcible detainer, and unlawful detainer actions. 
 
A statutory motion for judgment on the pleadings benefits parties and courts by eliminating non-cognizable 
and inapposite claims and defenses prior to trial.  Amending the statute to provide for shortened 
timeframes for moving for judgment on the pleadings in summary actions would promote the similar 
resolution of suitable actions at the pleading stage. 
 
In accordance with CDCBA rules, BASF timely offers this resolution for consideration. Consistent with 
traditional CDCBA practice, the Proponent reserves the right to timely withdraw or amend the resolution. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Steven S. Rosenthal & Ed Singer, Law Office of Steven S. 
Rosenthal, 1388 Sutter Street, Suite 521, San Francisco, CA 94109, 415-928-7300; email: 
ssrlaw@pacbell.net. 
 
RESPONSIBLE FLOOR DELEGATE: Steven S. Rosenthal 
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RESOLUTION 04-08-05 
 

DIGEST 
Summary Judgment: Timing of Filing Motions for Summary Judgment 
Amends Code of Civil Procedure section 437c to shorten the time for filing a motion for summary 
judgment or summary adjudication to 45 days before the hearing. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 11-02-03, which was approved as amended.  Similar to Resolution 4-09-05. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 437c to shorten the time for filing a motion for 
summary judgment or summary adjudication to 45 days before the hearing.  This resolution should be 
approved in principle because it allows for an adequate time for discovery to be completed by all 
parties before the filing or opposing of the motion for summary judgment or adjudication.   
 
The principal reason that the notice period for motions under section 437c was increased from 28 
days to 75 days was to allow the non-moving party time to conduct discovery to oppose the motion.  
However, the 75-day notice period in the fast track environment has resulted in the need to bring 
summary judgment/adjudication motions before the parties have had adequate time to complete 
discovery, especially when trial courts do not have the authority to shorten the minimum notice period 
for summary judgment hearings.  (McMahon v. Superior Court of Los Angeles County (2003) 106 Cal. 
App. 4th 112.)  This resolution attempts to strike a necessary compromise between the needs of the 
moving party and the non-moving party to engage in adequate discovery prior to bringing and 
opposing such motions.  It also grants the court needed discretion to modify the notice period upon a 
showing of good cause and in consideration of fairness for all parties, thus better allowing the court to 
manage its particular docket without causing prejudice to the parties.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 437c(a) to read as follows: 
 
1 
2 
3 
4 
5 
6 
7 

§ 437c 
(a) Any party may move for summary judgment in any action or proceeding if it is 

contended that the action has no merit or that there is no defense to the action or proceeding. 
The motion may be made at any time after 60 days have elapsed since the general appearance 
in the action or proceeding of each party against whom the motion is directed or at any earlier 
time after the general appearance that the court, with or without notice and upon good cause 
shown, may direct. Notice of the motion and supporting papers shall be served on all other 
parties to the action at least 75 45 days before the time appointed for hearing unless the court for 8 
good cause and in consonance with fairness to all parties orders otherwise. However, if the 
notice is served by mail, the required 

9 
75 45-day period of notice shall be increased by five days if 

the place of address is within the State of California, 10 days if the place of address is outside 
the State of California but within the United States, and 20 days if the place of address is outside 
the United States, and if the notice is served by facsimile transmission, Express Mail, or another 
method of delivery providing for overnight delivery, the required 

10 
11 
12 
13 

75 45-day period of notice shall 
be increased by two court days. The motion shall be heard no later than 30 days before the date 
of trial, unless the court for good cause orders otherwise. The filing of the motion shall not extend 
the time within which a party must otherwise file a responsive pleading. 

14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

(b)(1) The motion shall be supported by affidavits, declarations, admissions, answers to 
interrogatories, depositions, and matters of which judicial notice shall or may be taken. The 
supporting papers shall include a separate statement setting forth plainly and concisely all 
material facts which the moving party contends are undisputed. Each of the material facts stated 
shall be followed by a reference to the supporting evidence. The failure to comply with this 
requirement of a separate statement may in the court’s discretion constitute a sufficient ground 
for denial of the motion. 
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25 
26 
27 
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34 
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(2) Any opposition to the motion shall be served and filed not less than 14 days 
preceding the noticed or continued date of hearing, unless the court for good cause orders 
otherwise. The opposition, where appropriate, shall consist of affidavits, declarations, 
admissions, answers to interrogatories, depositions, and matters of which judicial notice shall or 
may be taken. 

(3) The opposition papers shall include a separate statement that responds to each of 
the material facts contended by the moving party to be undisputed, indicating whether the 
opposing party agrees or disagrees that those facts are undisputed. The statement also shall set 
forth plainly and concisely any other material facts that the opposing party contends are disputed. 
Each material fact contended by the opposing party to be disputed shall be followed by a 
reference to the supporting evidence. Failure to comply with this requirement of a separate 
statement may constitute a sufficient ground, in the court’s discretion, for granting the motion. 

(4) Any reply to the opposition shall be served and filed by the moving party not less than 
five days preceding the noticed or continued date of hearing, unless the court for good cause 
orders otherwise. 

(5) Evidentiary objections not made at the hearing shall be deemed waived. 
(6) Except for subdivision (c) of Section 1005 relating to the method of service of position 

and reply papers, Sections 1005 and 1013, extending the time within which a right may be 
exercised or an act may be done, do not apply to this section. 

(7) Any incorporation by reference of matter in the court’s file shall set forth with 
specificity the exact matter to which reference is being made and shall not incorporate the entire 
file. 

(c) The motion for summary judgment shall be granted if all the papers submitted show 
that there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law. In determining whether the papers show that there is no triable 
issue as to any material fact the court shall consider all of the evidence set forth in the papers, 
except that to which objections have been made and sustained by the court, and all inferences 
reasonably deducible from the evidence, except summary judgment may not be granted by the 
court based on inferences reasonably deducible from the evidence, if contradicted by other 
inferences or evidence, which raise a triable issue as to any material fact. 

(d) Supporting and opposing affidavits or declarations shall be made by any person on 
personal knowledge, shall set forth admissible evidence, and shall show affirmatively that the 
affiant is competent to testify to the matters stated in the affidavits or declarations. Any objections 
based on the failure to comply with the requirements of this subdivision shall be made at the 
hearing or shall be deemed waived. 

(e) If a party is otherwise entitled to a summary judgment pursuant to this section, 
summary judgment may not be denied on grounds of credibility or for want of cross-examination 
of witnesses furnishing affidavits or declarations in support of the summary judgment, except that 
summary judgment may be denied in the discretion of the court, where the only proof of a 
material fact offered in support of the summary judgment is an affidavit or declaration made by 
an individual who was the sole witness to that fact; or where a material fact is an individual’s 
state of mind, or lack thereof, and that fact is sought to be established solely by the individual’s 
affirmation thereof. 

(f)(1) A party may move for summary adjudication as to one or more causes of action 
within an action, one or more affirmative defenses, one or more claims for damages, or one or 
more issues of duty, if that party contends that the cause of action has no merit or that there is no 
affirmative defense thereto, or that there is no merit to an affirmative defense as to any cause of 
action, or both, or that there is no merit to a claim for damages, as specified in Section 3294 of 
the Civil Code, or that one or more defendants either owed or did not owe a duty to the plaintiff or 
plaintiffs. A motion for summary adjudication shall be granted only if it completely disposes of a 
cause of action, an affirmative defense, a claim for damages, or an issue of duty. 

(2) A motion for summary adjudication may be made by itself or as an alternative to a 
motion for summary judgment and shall proceed in all procedural respects as a motion for 
summary judgment. However, a party may not move for summary judgment based on issues 
asserted in a prior motion for summary adjudication and denied by the court, unless that party 
establishes to the satisfaction of the court, newly discovered facts or circumstances or a change 
of law supporting the issues reasserted in the summary judgment motion. 

(g) Upon the denial of a motion for summary judgment, on the ground that there is a 
triable issue as to one or more material facts, the court shall, by written or oral order, specify one 
or more material facts raised by the motion as to which the court has determined there exists a 
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triable controversy. This determination shall specifically refer to the evidence proffered in support 
of and in opposition to the motion which indicates that a triable controversy exists. Upon the 
grant of a motion for summary judgment, on the ground that there is no triable issue of material 
fact, the court shall, by written or oral order, specify the reasons for its determination. The order 
shall specifically refer to the evidence proffered in support of, and if applicable in opposition to, 
the motion which indicates that no triable issue exists. The court shall also state its reasons for 
any other determination. The court shall record its determination by court reporter or written 
order. 

(h) If it appears from the affidavits submitted in opposition to a motion for summary 
judgment or summary adjudication or both that facts essential to justify opposition may exist but 
cannot, for reasons stated, then be presented, the court shall deny the motion, or order a 
continuance to permit affidavits to be obtained or discovery to be had or may make any other 
order as may be just. The application to continue the motion to obtain necessary discovery may 
also be made by ex parte motion at any time on or before the date the opposition response to the 
motion is due. 

(i) If, after granting a continuance to allow specified additional discovery, the court 
determines that the party seeking summary judgment has unreasonably failed to allow the 
discovery to be conducted, the court shall grant a continuance to permit the discovery to go 
forward or deny the motion for summary judgment or summary adjudication. This section does 
not affect or limit the ability of any party to compel discovery under the Civil Discovery Act (Article 
3 (commencing with Section 2016) of Chapter 3 of Title 3 of Part 4). 

(j) If the court determines at any time that any of the affidavits are presented in bad faith 
or solely for purposes of delay, the court shall order the party presenting the affidavits to pay the 
other party the amount of the reasonable expenses which the filing of the affidavits caused the 
other party to incur. Sanctions may not be imposed pursuant to this subdivision, except on notice 
contained in a party’s papers, or on the court’s own noticed motion, and after an opportunity to 
be heard. 

(k) Except when a separate judgment may properly be awarded in the action, no final 
judgment may be entered on a motion for summary judgment prior to the termination of the 
action, but the final judgment shall, in addition to any matters determined in the action, award 
judgment as established by the summary proceeding herein provided for. 

(l) In actions which arise out of an injury to the person or to property, if a motion for 
summary judgment was granted on the basis that the defendant was without fault, no other 
defendant during trial, over plaintiffs objection, may attempt to attribute fault to or comment on 
the absence or involvement of the defendant who was granted the motion.  

(m)(1) A summary judgment entered under this section is an appealable judgment as in 
other cases. Upon entry of any order pursuant to this section, except the entry of summary 
judgment, a party may, within 20 days after service upon him or her of a written notice of entry of 
the order, petition an appropriate reviewing court for a peremptory writ. If the notice is served by 
mail, the initial period within which to file the petition shall be increased by five days if the place 
of address is within the State of California, 10 days if the place of address is outside the State of 
California but within the United States, and 20 days if the place of address is outside the United 
States. If the notice is served by facsimile transmission, Express Mail, or another method of 
delivery providing for overnight delivery, the initial period within which to file the petition shall be 
increased by two court days. The superior court may, for good cause, and prior to the expiration 
of the initial period, extend the time for one additional period not to exceed 10 days. 

(2) Before a reviewing court affirms an order granting summary judgment or summary 
adjudication on a ground not relied upon by the trial court, the reviewing court shall afford the 
parties an opportunity to present their views on the issue by submitting supplemental briefs. The 
supplemental briefing may include an argument that additional evidence relating to that ground 
exists, but that the party has not had an adequate opportunity to present the evidence or to 
conduct discovery on the issue. The court may reverse or remand based upon the supplemental 
briefing to allow the parties to present additional evidence or to conduct discovery on the issue. If 
the court fails to allow supplemental briefing, a rehearing shall be ordered upon timely petition of 
any party. 

(n)(1) If a motion for summary adjudication is granted, at the trial of the action, the cause 
or causes of action within the action, affirmative defense or defenses, claim for damages, or 
issue or issues of duty as to the motion which has been granted shall be deemed to be 
established and the action shall proceed as to the cause or causes of action, affirmative defense 
or defenses, claim for damages, or issue or issues of duty remaining. 
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(2) In the trial of the action, the fact that a motion for summary adjudication is granted as 
to one or more causes of action, affirmative defenses, claims for damages, or issues of duty 
within the action shall not operate to bar any cause of action, affirmative defense, claim for 
damages, or issue of duty as to which summary adjudication was either not sought or denied. 

(3) In the trial of an action, neither a party, nor a witness, nor the court shall comment 
upon the grant or denial of a motion for summary adjudication to a jury. 

(o) A cause of action has no merit if either of the following exists: 
(1) One or more of the elements of the cause of action cannot be separately established, 

even if that element is separately pleaded. 
(2) A defendant establishes an affirmative defense to that cause of action. 
(p) For purposes of motions for summary judgment and summary adjudication: 
(1) A plaintiff or cross-complainant has met his or her burden of showing that there is no 

defense to a cause of action if that party has proved each element of the cause of action entitling 
the party to judgment on that cause of action. Once the plaintiff’ or cross-complainant has met 
that burden, the burden shifts to the defendant or cross-defendant to show that a triable issue of 
one or more material facts exists as to that cause of action or a defense thereto. The defendant 
or cross-defendant may not rely upon the mere allegations or denials of its pleadings to show 
that a triable issue of material fact exists but, instead, shall set forth the specific facts showing 
that a triable issue of material fact exists as to that cause of action or a defense thereto. 

(2) A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if that party has shown that one or more elements of the cause of action, 
even not separately pleaded, cannot be established, or that there is a complete defense to that 
cause of action. Once the defendant or cross-defendant has met that burden, the burden shifts to 
the plaintiff or cross-complainant to show that a triable issue of one or more material facts exists 
as that cause of action or a defense thereto. The plaintiff or cross-complainant may not rely upon 
the mere allegations or denials of its pleadings to show that a triable issue of material fact exists 
but, instead, shall set forth the specific facts showing that a triable issue of material fact exists as 
to that cause of action or a defense thereto. 

(q) This section does not extend the period for trial provided by Section 1170.5. 
(r) Subdivisions (a) and (b) do not apply to actions brought pursuant to Chapter 4 

(commencing with Section 1159) of Title 3 of Part 3. 
(s) For the purposes of this section, a change in law does not include a later enacted 

statute without retroactive application. 
 

(Proposed new language underlined, language to be deleted stricken.) 
 

PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Section 437c of the California Code of Civil Procedure requires on a jurisdictional basis 
at least 75 days notice for a summary judgment motion to be heard.
 
This Resolution:  Would provide a more reasonable and practical time period prior to the hearing on 
the motion in light of the trial date to allow parties to bring indicated motions for summary judgment to 
avoid an unnecessary trial on the issue or cause when it appear either from the outset or after a 
reasonable opportunity at focused pretrial discovery, that a claim or defense is without merit. It will do 
this by reducing the 75-day notice period to 45 days, and will accord the court discretionary authority 
to hear the motion for good cause on longer or shorter notice. 
 
The Problem:  In 2002, when the legislature increased the jurisdictional notice requirement for the 
bringing and hearing of motions for summary judgment and summary adjudication of issues from 28 
to 75 days, the idea was the longer period would permit the parties adequate time to conduct 
discovery to determine the merits of the motion, namely the existence of any evidence which would 
create a triable issue of fact. Particularly in a Fast Tract environment, where the goal is to commence 
trial within one year of the filing of the lawsuit, the practical effect of the 75 day notice has been the 
early filing of summary judgment motions more calculated at challenging or flushing out the specifics 
of the opponent’s evidence and witness, and increasing the expense of litigation—before either side 
has had an opportunity to conduct discovery and assess the evidence on both sides of the issues—
than the filing a substantively indicated motion in the wake of a thorough assessment of the evidence 
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developed in the course of pretrial discovery, at which point the 75-day limit effectively precludes the 
timely presentation of a well-taken motion on meritless claims and defenses. The 2 ½ month notice 
requirement essentially only allows the parties and court to entertain the simple issue cases which are 
meritless ab initio, motions filed for tactical purposes, and motions a party is compelled to prematurely 
interpose—often with dubious substantiation and before all the nuances of the issues and of the case 
are known—in order to have it heard outside of 30 days prior to trial. Summary judgment motions 
which would otherwise be granted may be lost simply because they had to be filed before the moving 
party had the opportunity to appreciate and address all the issues later appearing in the course of 
discovery. It encourages the filing of inadequate, incomplete, and blind-sided motions, and allows the 
opposing party to defeat or sabotage the granting of an otherwise well-taken motion if the moving 
party had the opportunity and time to plumb the other side’s claim or defense more thoroughly. The 
75-day jurisdictional notice for the filing and hearing of summary judgment and summary adjudication 
of issue motions effectively cuts short otherwise responsible, substantiated and well-indicated motions 
addressing claims and defenses which through the course of pretrial discovery have been shown to 
be meritless. Generally discovery cannot be practically completed and properly assessed by counsel 
and experts until within only a few months prior to trial. The 75-day period undermines the intended 
value and purposes of both the California Discovery Act and the Summary Judgment Statute. It is far 
more practical to grant a needed continuance to conduct further discovery than to saddle all §437c 
motions with this unwieldy time requirement.
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Joel Douglas, Bonne, Bridges, Mueller, O'Keefe & 
Nichols, PC, 3699 Wilshire Boulevard, 10th Floor, Los Angeles, CA 90010-2766, voice 213-738-5834, 
fax 213-738-5888, e-mail jdouglas@bonnebridges.com 
 
RESPONSIBLE FLOOR CONTACT: Joel Douglas 
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RESOLUTION 04-09-05 
 

DIGEST 
Summary Judgment: Timing of Filing Motions for Summary Judgment 
Amends Code of Civil Procedure section 437c to reduce the filing period for a summary judgment motion to 45 
days with an automatic extension of up to 30 days upon request. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
Similar to Resolution 11-02-2003, which was approved as amended.  Similar to Resolution 4-08-05. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 437c to reduce the filing period for a summary 
judgment motion to 45 days with an automatic extension of up to 30 days upon request. This resolution should 
be disapproved because allowing an automatic 30 day extension renders the shortening of the filing period to 
45 days practically useless. 
 
Trial courts do not have the authority to shorten the minimum notice period for summary judgment hearings. 
(McMahon v. Superior Court (2003) 106 Cal. App.4th 112). While shortening the notice period for filing the 
motion would allow for more pre-motion discovery, allowing an automatic extension would have the effect of 
lengthening the filing period back to the original 75 days that the statute already provides.  
 
Furthermore, the proposed revision would seem to be inconsistent with a party’s current ability to receive 
an extension of time for the hearing upon a showing of need up to the date of the hearing under Code of 
Civil Procedure section 437c(h). 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend Code 
of Civil Procedure section 437c to read as follows: 
 

§ 437c 1 
(a) (1) Any party may move for summary judgment in any action or proceeding if it is contended that 
the action has no merit or that there is no defense to the action or proceeding. The motion may be 
made at any time after 60 days have elapsed since the general appearance in the action or 
proceeding of each party against whom the motion is directed or at any earlier time after the general 
appearance that the court, with or without notice and upon good cause shown, may direct. Notice of 
the motion and supporting papers shall be served on all other parties to the action at least 

2 
3 
4 
5 
6 

45 days 
before the time appointed for hearing. However, if the notice is served by mail, the required 

7 
45-day 

period of notice shall be increased by five days if the place of address is within the State of California, 
10 days if the place of address is outside the State of California but within the United States, and 20 
days if the place of address is outside the United States, and if the notice is served by facsimile 
transmission, Express Mail, or another method of delivery providing for overnight delivery, the 
required 

8 
9 

10 
11 
12 

45-day period of notice shall be increased by two court days. The motion shall be heard no 
later than 30 days before the date of trial, unless the court for good cause orders otherwise. The filing 
of the motion shall not extend the time within which a party must otherwise file a responsive pleading. 

13 
14 
15 

(2)  No later than 30 days before the date of the hearing of the motion, the party or parties against 16 
whom the motion is filed may request that the hearing be continued for up to 30 days, but no later 17 
than a date which is 30 days before trial.  The request shall be made by filing a request for 18 
continuance of the hearing with the court.  The request shall be served on all other parties to the 19 
action no later than 30 days before the date of the hearing.  The court shall grant a timely request.  20 

21 [subsections (b) through (s) remain unchanged]
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(Proposed new language underlined; language to be deleted stricken.) 
 

PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: The existing statute requires a 75 day notice period for a motion for summary judgment.   
 
This Resolution: Shortens the notice period on motion for summary judgment to 45 days but provides for 
an automatic extension of the hearing for up to30 days upon timely request.   
 
The Problem: The statute was recently amended to require a 75 day notice period for filing a summary 
judgment.  The 75 day notice period, combined with the requirement that the motion be heard no later 
than 30 days before trial requires that a summary judgment be filed at least 105 days before trial.  While 
the amendment to require 75 days notice solved the problem relating to requests for continuances of 
hearings on motions for summary judgment to complete discovery, it created a period of time which in 
many cases does not provide sufficient time to allow the parties to complete discovery in sufficient time to 
file a motion for summary judgment.  With most cases being set for trial in less than 12 months from the 
date of filing, the opportunity to complete the necessary discovery needs to be expanded.  This 
amendment provides an extra 30 days to complete discovery while at the same time affords the 
opportunity to do necessary discovery if the party against whom the motion is made requires it.   
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR OR PERMANENT CONTACT: John D. Ott, Albert, Weiland & Golden LLP, 650 Town Center 
Drive, Suite 950, Costa Mesa, CA 92626, (714) 966-1000,; email: ott@awglaqwyers.com 
 
RESPONSIBLE FLOOR DELEGATE: John D. Ott 
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RESOLUTION 04-10-05 
 

DIGEST 
Summary Judgment: Filing Deadlines for Opposition and Reply Papers 
Amends Code of Civil Procedure section 437c to change the filing deadlines for opposition and reply 
papers in a motion for summary judgment. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 11-03-03, which was approved in principle. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 437c to change the filing deadlines for opposition 
and reply papers in a motion for summary judgment.  The resolution should be disapproved because it 
unduly shortens the time for the moving party to prepare its reply. 
 
Summary judgment is often described as a drastic remedy because it disposes of a case without a trial. 
(See, e.g., Molko v. Holy Spirit Ass’n (1988) 46 Cal.3d 1092, 1107.) The switch from 14 calendar days to 
10 court days to file an opposition has no real practical effect. The change from five calendar days to five 
court days, however, potentially reduces the time to reply by two days in an already tight briefing 
schedule. The 75 day notice period for the motion along with the opposition notice of 14 calendar days 
and 5 calendar days for the reply before the hearing give the parties and the court adequate time for the 
filing and consideration of the motion. The court always has the discretion to continue the motion if 
necessary.  
 
In addition, the resolution seeks to make Section 437c of the Code of Civil Procedure consistent with 
Section 1005 of the Code of Civil Procedure. However, the legislature devoted a separate code section to 
summary judgments because of their importance to the litigation process. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 437c, to read as follows: 
 

§ 437c 1 
2 
3 
4 
5 
6 
7 
8 
9 

[No changes to subsection (a)] 
(b)(1) The motion shall be supported by affidavits, declarations, admissions, answers to 

interrogatories, depositions, and matters of which judicial notice shall or may be taken. The 
supporting papers shall include a separate statement setting forth plainly and concisely all material 
facts which the moving party contends are undisputed. Each of the material facts stated shall be 
followed by a reference to the supporting evidence. The failure to comply with this requirement of a 
separate statement may in the court's discretion constitute a sufficient ground for denial of the 
motion. 

(2)  Any opposition to the motion shall be served and filed not less than 14  10 court days 
preceding the noticed or continued date of hearing, unless the court for good cause orders 
otherwise. The opposition, where appropriate, shall consist of affidavits, declarations, admissions, 
answers to interrogatories, depositions, and matters of which judicial notice shall or may be taken. 

10 
11 
12 
13 
14 
15 
16 
17 
18 

(3)  The opposition papers shall include a separate statement which responds to each of the 
material facts contended by the moving party to be undisputed, indicating whether the opposing 
party agrees or disagrees that those facts are undisputed. The statement also shall set forth plainly 
and concisely any other material facts which the opposing party contends are disputed. Each 
material fact contended by the opposing party to be disputed shall be followed by a reference to the 
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19 
20 
21 

supporting evidence. Failure to comply with this requirement of a separate statement may constitute 
a sufficient ground, in the court's discretion, for granting the motion. 

(4)  Any reply to the opposition shall be served and filed by the moving party not less than 
five court days preceding the noticed or continued date of hearing, unless the court for good cause 
orders otherwise. 

22 
23 
24 
25 
26 
27 
28 
29 

(5)  Evidentiary objections not made at the hearing shall be deemed waived. 
(6)  Sections 1005 and 1013, extending the time within which a right may be exercised or an 

act may be done, do not apply to this section. 
(7)  Any incorporation by reference of matter in the court's file shall set forth with specificity 

the exact matter to which reference is being made and shall not incorporate the entire file. 
[No changes made to subsections (c)- (s)] 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  As amended effective 2003, C.C.P. section 437c provides that a motion for summary 
judgment shall be filed on 75 calendar days notice, the opposition shall be filed on 14 calendar days 
notice and the reply brief shall be filed on five calendar days’ notice.  By contrast, effective January 1, 
2005, an ordinary motion is heard on 16 court days notice, with nine (9) court days for the opposition and 
five (5) court days for the reply.   C.C.P. section 1005 (Eff. Jan 1, 2005.).  Although more days are 
currently required for filing the motion for summary judgment or adjudication and the opposition papers, 
the time for filing and service of a reply brief to a motion for summary judgment (five calendar days before 
hearing) is now shorter than the time for filing and service of reply on any other motion (five court days).  
 
This Resolution:  This resolution will increase the time the court has to read and consider the contents of 
the moving party’s reply brief on motion for summary judgment or adjudication from five calendar days to 
five court days.  The opposition papers are now due 10 court days, instead of 14 calendar days before 
the hearing.  This change from calendar to court days parallels the similar change in Code of Civil 
Procedure section 1005, from calendar to court days, for oppositions and replies.   This modification will 
result in the real legal issues in contention being given greater consideration by the court, as it will have 
five court days in which to read all the moving, position and reply papers, and thus benefiting counsel for 
both moving and opposing parties.   
 
The Problem:  The trial courts allocate more time to read and prepare their opinions on motions for 
summary judgment and adjudication than on most other motions.  Frequently, the reply brief will contain 
(or noticeably omit) material of significance in the formation of the court’s opinion.  With the current filing 
deadline of only five calendar days prior to the motion, taking into consideration that counsel usually file 
their reply briefs at the end of the last possible working day, and intervening weekend days and holidays 
reduce the available time for court review, the court is given insufficient to time to adequately read and 
consider the reply brief.  Five court days would be a more reasonable amount of time to review the merits 
of the entire motion. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Joan A. Jernegan, Sacramento Superior Court, 720 Ninth 
Street, Sacramento, California 95814 (916) 874-5619, jernegj@saccourt.com 
 
RESPONSIBLE FLOOR DELEGATE:  Joan A. Jernegan 
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RESOLUTION 4-11-05 
 

DIGEST 
Anti-SLAPP Motions: Amendment to Attorney’s Fee Provisions 
Amends Code of Civil Procedure section 425.16 to make the award of attorney’s fees to a defendant 
prevailing on a special motion to strike discretionary, rather than mandatory. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 1-12-03, which was disapproved.  Similar to Resolution 3-03-02, which was 
approved.     
 
Reasons: 
This resolution amends Code of Civil Procedure section 425.16 to make the award of attorney’s fees to a 
defendant prevailing on a special motion to strike discretionary, rather than mandatory.  This resolution 
should be approved in principle because case law has expanded the scope of the SLAPP motion beyond 
the intent of the Legislature to broaden the circumstances under which such motions are granted.    
 
SLAPP (Strategic Lawsuit Against Public Participation) suits are generally meritless suits brought by large 
private interests to deter common citizens from exercising their political or legal rights or to punish them for 
doing so.  (Briggs v. Eden Council for Hope and Opportunity (1999) 19 Cal.4th 1106, 1126.)  However, in 
recent decisions, appellate courts have significantly reduced the requirement that the lawsuit be filed to 
“chill the valid exercise of the constitutional rights of freedom of speech and petition for the redress of 
grievances” in order to be claimed as a SLAPP suit.  (Equilon Enterprises v. Consumer Cause, Inc. (2002) 
29 Cal.4th 53, 58; City of Cotati v. Cashman (2002) 29 Cal.4th 69, 74.)  Instead, the courts appear to be 
expanding the concept of “matters of public significance” to include an ever larger number of suits.  

The effect of this expansion is increasingly to allow large corporations and insurance defense counsel to 
file SLAPP motions.  If on such motion the trial court determines the case should not proceed, under 
section 425.16 as currently written, it is forced to award attorney’s fees against the plaintiff, regardless of 
whether it feels the case is truly a SLAPP.  (See White v. Lieberman (2002) 103 Cal.App.4th 210, 220.)  
Such mandatory fee shifting makes courts reluctant to grant SLAPP motions and any legitimate defense 
motions brought concurrently with the SLAPP motion.   

In addition, this resolution would create equivalent standards for a discretionary award of fees to a 
prevailing plaintiff or defendant, which would promote fairness given the recent abuses of section 425.16 
and the reduction in the standards of proof required for a defendant to prevail on a SLAPP motion to 
strike.   

TEXT OF RESOLUTION  
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 425.16(c) to read as follows: 
 

§ 425.16   1 
2 
3 
4 
5 
6 
7 

(a) The Legislature finds and declares that there has been a disturbing increase in lawsuits 
brought primarily to chill the valid exercise of the constitutional rights of freedom of speech and 
petition for the redress of grievances. The Legislature finds and declares that it is in the public interest 
to encourage continued participation in matters of public significance, and that this participation 
should not be chilled through abuse of the judicial process. To this end, this section shall be 
construed broadly. 
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8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 

(b)(1) A cause of action against a person arising from any act of that person in furtherance of 
the person's right of petition or free speech under the United States or California Constitution in 
connection with a public issue shall be subject to a special motion to strike, unless the court 
determines that the plaintiff has established that there is a probability that the plaintiff will prevail on 
the claim. 

(2) In making its determination, the court shall consider the pleadings, and supporting and 
opposing affidavits stating the facts upon which the liability or defense is based. 

(3) If the court determines that the plaintiff has established a probability that he or she will 
prevail on the claim, neither that determination nor the fact of that determination shall be admissible 
in evidence at any later stage of the case, and no burden of proof or degree of proof otherwise 
applicable shall be affected by that determination. 

(c) In any action subject to subdivision (b), a prevailing defendant on a special motion to 19 
strike shall be entitled to recover his or her attorney’s fees and costs.  If the court finds that a special 20 
motion to strike is frivolous or is solely intended to cause unnecessary delay, the court shall award 21 
costs and reasonable attorney’s fees to a plaintiff prevailing on the motion, pursuant to Section 128.5. 22 
the court may award the prevailing party on a special motion to strike his or her reasonable attorney’s 23 
fees and costs.  In making its determination as to whether or not to make such award to the prevailing 24 
party, the court shall consider the interests of justice and the factors specified in Section 128.7(b) and 25 
shall make appropriate findings.26 

27 
28 
29 

(d) This section shall not apply to any enforcement action brought in the name of the people 
of the State of California by the Attorney General, district attorney, or city attorney, acting as a public 
prosecutor. 

(e) As used in this section, "act in furtherance of a person's right of petition or free speech under 
the United States or California Constitution in connection with a public issue" includes: (1) any written or 
oral statement or writing made before a legislative, executive, or judicial proceeding, or any other official 
proceeding authorized by law; (2) any written or oral statement or writing made in connection with an issue 
under consideration or review by a legislative, executive, or judicial body, or any other official proceeding 
authorized by law; (3) any written or oral statement or writing made in a place open to the public or a 
public forum in connection with an issue of public interest; (4) or any other conduct in furtherance of the 
exercise of the constitutional right of petition or the constitutional right of free speech in connection with a 
public issue or an issue of public interest. 

(f) The special motion may be filed within 60 days of the service of the complaint or, in the court's 
discretion, at any later time upon terms it deems proper. The motion shall be noticed for hearing not more 
than 30 days after service unless the docket conditions of the court require a later hearing. 

(g) All discovery proceedings in the action shall be stayed upon the filing of a notice of motion 
made pursuant to this section. The stay of discovery shall remain in effect until notice of entry of the order 
ruling on the motion. The court, on noticed motion and for good cause shown, may order that specified 
discovery be conducted notwithstanding this subdivision. 

(h) For purposes of this section, "complaint" includes "cross-complaint" and "petition," "plaintiff" 
includes "cross-complainant" and "petitioner," and "defendant" includes "cross-defendant" and 
"respondent." 

(i) On or before January 1, 1998, the Judicial Council shall report to the Legislature on the 
frequency and outcome of special motions made pursuant to this section, and on any other matters 
pertinent to the purposes of this section. 

(j) An order granting or denying a special motion to strike shall be appealable under Section 
904.1. 

(k)(1) Any party who files a special motion to strike pursuant to this section, and any party who 
files an opposition to a special motion to strike, shall, promptly upon so filing, transmit to the Judicial 
Council, by e-mail or fax, a copy of the endorsed-filed caption page of the motion or opposition, a copy of 
any related notice of appeal or petition for a writ, and a conformed copy of any order issued pursuant to 
this section, including any order granting or denying a special motion to strike, discovery, or fees. 

(2) The Judicial Council shall maintain a public record of information transmitted pursuant to this 
subdivision for at least three years, and may store the information on microfilm or other appropriate 
electronic media. 
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(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Beverly Hills Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Provides for a mandatory award of attorney’s fees and costs to a plaintiff prevailing on a 
special motion to strike, but requires an award of reasonable attorney’s fees to a plaintiff prevailing on a 
special motion to strike only if the special motion is frivolous or is solely intended to cause unnecessary 
delay. 
 
This Resolution: Provides for the discretionary award of reasonable attorney’s fees and costs to the 
prevailing defendant and plaintiff on a special motion to strike and utilizes the same criteria in determining 
whether or not to make such award, regardless of whether the plaintiff or defendant prevails.  The criteria 
are borrowed from Code of Civil Procedure Section 128.7(b) and also include the “interests of justice.” 
 
The Problem: In its 2002 SLAPP Trilogy of Decisions, the California Supreme Court determined that to 
prevail on an Anti-SLAPP motion, there is no burden to prove (a) that the plaintiff had the intent to chill free 
speech or petition rights [Equilon Enterprises, LLC v. Consumer Cause, Inc., 29 Cal.4th 53 (2002)], (b) 
that the challenged action or claim would have an actual “chilling effect” on the exercise of free speech or 
petition rights [City of Cotati v. Cashman, 29 Cal.4th 69, 75-76 (2002)], or (c) that the moving party 
“validly” exercised its free speech or petition rights. [Navellier v. Sletten, 29 Cal.4th 82, 94-95 (2002)].  In 
effect, the SLAPP Trilogy disconnected the proof requirements for bringing a special motion to strike from 
the legislative purposes identified in Section 425.16(a).  In 2003, the Legislature recognized that dilemma 
in enacting Code of Civil Procedure Section 425.17, which included a finding that “there has been a 
disturbing abuse of Section 425.16.” 
 
However, the enactment of 425.17 has not eliminated the abuses.  The California Anti-SLAPP Law still 
provides that attorney’s fees must be awarded to the prevailing defendant even if the plaintiff acted in 
absolute good faith and with a proper purpose, the challenged action had no actual “chilling effect” on the 
exercise of First Amendment rights and/or the defendant did not, in fact, validly exercise those rights.  By 
contrast, attorney’s fees may only be awarded to a prevailing plaintiff if the special motion to strike is 
frivolous or solely intended to cause delay.  In view of the California Supreme Court’s 2002 SLAPP Trilogy 
of Decisions, there is no continuing reason to make the award of attorneys’ fees asymmetric.  Current law 
is simply unfair. 
 
All of the original purposes of the California Anti-SLAPP Law would be furthered, and abuse of the special 
motion to strike would be avoided, by permitting the court, in its discretion, to award fees to the prevailing 
defendant or the prevailing plaintiff based on the interests of justice and the specific criteria set forth in 
Code of Civil Procedure Section 128.7(b).  The Section 128.7(b) criteria were selected because they 
address most of the pertinent factors: improper purpose (including harassment, unnecessary delay, 
needless increase in cost), legal contentions warranted by existing law (etc.), and whether the factual 
allegations and denials have evidentiary support.  Thus, environmental protestors sued by a developer 
with the ulterior purpose of bankrupting the protestors and stanching their efforts could demonstrate the 
plaintiff’s improper purpose; and an impecunious private figure defamed on the Internet could demonstrate 
good faith in suing a webmaster, even if there is uncertainty regarding the scope of Internet statutory 
immunity.  While this amendment would eliminate the iron-clad certainty that a successful defendant will 
be awarded attorneys’ fees, it would provide disincentives to unnecessary motion practice and assure that 
all litigants would be treated equably and fairly. 
 
This resolution does not “throw the baby out with the bath water.”  A defendant in a SLAPP suit retains 
most of the procedural benefits of the statute: an immediate stay of discovery, a prohibition against 
amendment by the plaintiff, a prohibition against dismissal by the plaintiff, and a  right to an interlocutory 
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appeal in case the defendant’s motion is denied.  The only change is to level the playing field in the award 
of attorney’s fees:  the court would be vested with discretion; only “reasonable” fees could be awarded; 
and the court would be empowered to consider such factors as the good or bad faith of the plaintiff, 
whether or not First Amendment rights were chilled, whether or not the defendant abused his exercise of 
those rights and the interests of justice (e.g., the uncertain state of the law as it related to claims or 
defenses).  
 
IMPACT STATEMENT 
 
This resolution would not directly affect any other law, statute or rule, but should reduce the volume of 
special motions to strike, and the attendant costs to the parties and the trial and appellate courts of 
litigating such motions. 
 
AUTHOR AND/OR PERMANENT CONTACT: Howard S Fredman, FREDMAN│LIEBERMAN LLP, 1875 
Century Park East, Suite 2200, Los Angeles, CA 90067, voice 310-226-6796, fax 310-226-6797, e-mail 
hsflawyer@aol.com.
 
RESPONSIBLE FLOOR DELEGATE: Howard S Fredman. 
 
COUNTERARGUMENTS 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
CCP §425.16 was intended to be unbalanced in treatment of the attorney’s fees issue.  A defendant prevailing 
on an Anti-SLAPP motion should be awarded attorney’s fees as a matter of right so that lawsuits aimed at 
abridging the constitutional right of freedom of speech are “chilled.”  Making the award of attorney’s fees 
discretionary would eviscerate CCP §425.16. 
 
declined to amend the complaint as requested, 2) the defendant thereafter filed a demurrer and 3) the plaintiff 
then amended, the plaintiff would be sanctioned unless the court found the plaintiff acted with “substantial 
justification.” 
 
If the initial complaint was in fact frivolous and the plaintiff’s conduct can be described as engaging in “bad 
faith tactics or actions,” this proposal is unnecessary.  (Code Civ. Proc., §§ 128.5 through 128.7; see also 
Resolution 09-04-05.)  If, on the other hand, the situation arises from a legitimate disagreement over the 
contents of a complaint, the proposal gives too heavy a hand to defendants and their attorneys, which often 
will be large law firms.  It puts too much of a burden on plaintiff and counsel to have to decide at a meet and 
confer session – of which there will be no accurate record and at which defendants’ counsel may not advance 
the best arguments – whether to amend a complaint.  After seeing the actual demurrer, the plaintiff may be 
convinced that an amendment is warranted and amend the complaint, perhaps not in the precise way request 
by defendant at the meet and confer session.  Plaintiff nevertheless will then be forced to justify its actions 
under a rather vague standard to avoid sanctions. 
 
While frivolous and bad faith litigation should be discouraged and sanctioned when appropriate, this proposal 
goes too far in shifting fees in situations that involve fairly ordinary litigation tactics. 
 
SACRAMENTO COUNTY BAR ASSOCIATION  
 
There are sound reasons why attorney fees are routinely awarded to a defendant who obtains dismissal of 
an action under the anti-SLAPP statute, CCP § 425.16, but a plaintiff who wins an anti-SLAPP motion can 
recover fees only if the motion was frivolous.   
 
The statute adopts the rule of Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 54 L.Ed.2d 648 (1978). 
 There, the Supreme Court held that a plaintiff who wins a civil rights action should ordinarily recover 
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statutory attorney fees, since that will promote the purpose of the statute, which is to encourage private 
enforcement of civil rights.  But routinely awarding fees to prevailing defendants in civil rights cases would 
tend to discourage plaintiffs from suing to enforce civil rights.  Therefore, a prevailing defendant should not 
recover fees unless the lawsuit was “unreasonable, frivolous, meritless or vexatious.’” Id.; see also 
Hughes v. Rowe, 449 U.S. 5, 14, 66 L.Ed.2d 163 (1980) (same rule in actions under 42 USC § 1983). 
 
Likewise, CCP § 425.16 is designed to protect the exercise of First Amendment rights by providing a 
remedy against frivolous lawsuits that would chill free speech and the right to petition the government.  
The statute both promotes and protects the assertion of those fundamental rights.  It is, therefore, 
appropriate to apply the Christiansburg rule in § 425.16(c) by providing that a defendant who obtains a 
dismissal under the statute should recover attorney fees, but a plaintiff who prevails against an anti-
SLAPP motion may not recover attorney fees unless the motion was frivolous. 
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RESOLUTION 05-01-05 
 
DIGEST 
Conservators: Psychotropic Medications
Amends Probate Code section 2356.5 to clarify the need for specific authority to administer psychotropic 
medications for conservatees with dementia. 
 
RESOLUTIONS COMMITTEE 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 2356.5 to clarify the need for specific authority to administer 
psychotropic medications for conservatees with dementia.  This resolution should be disapproved because 
“psychotropic” medications are not specifically identified. Adding the term “psychotropic” could further confuse 
courts, if a problem in fact exists. 
 
The proponent has not shown that a real problem exists because some attorneys are unsure when to request 
dementia powers.  If a problem does exist, the proposed resolution does not fix it as “psychotropic 
medications” are not specifically identified in the probate code or other recognized publications for courts and 
attorneys to rely upon. Therefore, greater problems would be created.  The purpose of the code section is not 
to limit appropriate medications for the conservatee with dementia, but to make sure the best interests of the 
conservatee are considered, by a doctor completing the capacity declaration form, by court appointed counsel 
investigating the allegations and by counsel reporting to the court.  The court can then approve the need to 
authorize dementia medication.  In this area, the law should err, if anything, on the side of protecting the 
conservatee.  Unfortunately, conservatorships are expensive by their very nature and require oversight to 
protect the rights of the conservatee. 
 
SECTION/COMMITTEE REPORTS 
 
TRUSTS & ESTATES COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
At the time that Probate Code §2356.5 was adopted, the use of the term “psychotropic” was considered, 
but rejected because of the difficulty in defining a “psychotropic” medication.  Although the proponent 
states that Aricept, for instance, would not be considered a “psychotropic” medication, some people would 
define it as such.  It is important that conservatees not be administered potentially mind altering 
medications for dementia without specific safeguards such as those set forth in Probate Code §2356.5 
and this resolution would improperly dilute the safeguards now in place. 
 
This position is only that of the Trusts and Estates Section of the State Bar of California.  This position has 
not been adopted by either the State Bar's Board of Governors or overall membership, and is not to be 
construed as representing the position of the State Bar of California.  Membership in the Trusts and 
Estates Section is voluntary and funding for section activities, including all legislative activities, is obtained 
entirely from voluntary sources.
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Probate Code section 2356.5 to read as follows: 
 

§ 2356.5 1 
2 (a) The Legislature hereby finds and declares: 
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  (1) That people with dementia, as defined in the last published edition of the "Diagnostic and 
Statistical Manual of Mental Disorders," should have a conservatorship to serve their unique and 
special needs. 

(2) That, by adding powers to the probate conservatorship for people with dementia, their 
unique and special needs can be met. This will reduce costs to the conservatee and the family of the 
conservatee, reduce costly administration by state and county government, and safeguard the basic 
dignity and rights of the conservatee. 

(3) That it is the intent of the Legislature to recognize that the administration of psychotropic 
medications has been, and can be, abused by caregivers and, therefore, granting powers to a 
conservator to authorize these medications for the treatment of dementia requires the protections 
specified in this section. 

(b) Notwithstanding any other provision of law, a conservator may authorize the placement of 
a conservatee in a secured perimeter residential care facility for the elderly operated pursuant to 
Section 1569.698 of the Health and Safety Code, or a locked and secured nursing facility which 
specializes in the care and treatment of people with dementia pursuant to subdivision (c) of Section 
1569.691 of the Health and Safety Code, and which has a care plan that meets the requirements of 
Section 87724 of Title 22 of the California Code of Regulations, upon a court's finding, by clear and 
convincing evidence, of all of the following: 

(1) The conservatee has dementia, as defined in the last published edition of the "Diagnostic 
and Statistical Manual of Mental Disorders." 

(2) The conservatee lacks the capacity to give informed consent to this placement and has at 
least one mental function deficit pursuant to subdivision (a) of Section 811, and this deficit 
significantly impairs the person's ability to understand and appreciate the consequences of his or her 
actions pursuant to subdivision (b) of Section 811. 

(3) The conservatee needs or would benefit from a restricted and secure environment, as 
demonstrated by evidence presented by the physician or psychologist referred to in paragraph (3) of 
subdivision (f). 

(4) The court finds that the proposed placement in a locked facility is the least restrictive 
placement appropriate to the needs of the conservatee. 

(c) Notwithstanding any other provision of law, a conservator of a person may authorize the 
administration of psychotropic medications appropriate for the care and treatment of dementia, upon 
a court's finding, by clear and convincing evidence, of all of the following: 

33 
34 
35 
36 
37 

(1) The conservatee has dementia, as defined in the last published edition of the "Diagnostic 
and Statistical Manual of Mental Disorders." 

(2) The conservatee lacks the capacity to give informed consent to the administration of 
psychotropic medications appropriate to the care of dementia, and has at least one mental function 
deficit pursuant to subdivision (a) of Section 811, and this deficit or deficits significantly impairs the 
person's ability to understand and appreciate the consequences of his or her actions pursuant to 
subdivision (b) of Section 811. 
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(3) The conservatee needs or would benefit from appropriate medication as demonstrated by 
evidence presented by the physician or psychologist referred to in paragraph (3) of subdivision (f). 

(d) Pursuant to subdivision (b) of Section 2355, in the case of a person who is an adherent of 
a religion whose tenets and practices call for a reliance on prayer alone for healing, the treatment 
required by the conservator under subdivision (c) shall be by an accredited practitioner of that religion 
in lieu of the administration of medications. 

(e) A conservatee who is to be placed in a facility pursuant to this section shall not be placed 
in a mental health rehabilitation center as described in Section 5675 of the Welfare and Institutions 
Code, or in an institution for mental disease as described in Section 5900 of the Welfare and 
Institutions Code. 

(f) A petition for authority to act under this section shall be governed by Section 2357, except: 
(1) The conservatee shall be represented by an attorney pursuant to Chapter 4 (commencing 

with Section 1470) of Part 1. 
(2) The conservatee shall be produced at the hearing, unless excused pursuant to Section 

1893. 
(3) The petition shall be supported by a declaration of a licensed physician, or a licensed 



05-01-3 

58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 
74 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 
91 

psychologist within the scope of his or her licensure, regarding each of the findings required to be 
made under this section for any power requested, except that the psychologist has at least two years 
of experience in diagnosing dementia. 

(4) The petition may be filed by any of the persons designated in Section 1891. 
(g) The court investigator shall annually investigate and report to the court every two years 

pursuant to Sections 1850 and 1851 if the conservator is authorized to act under this section. In 
addition to the other matters provided in Section 1851, the conservatee shall be specifically advised 
by the investigator that the conservatee has the right to object to the conservator's powers granted 
under this section, and the report shall also include whether powers granted under this section are 
warranted. If the conservatee objects to the conservator's powers granted under this section, or the 
investigator determines that some change in the powers granted under this section is warranted, the 
court shall provide a copy of the report to the attorney of record for the conservatee. If no attorney 
has been appointed for the conservatee, one shall be appointed pursuant to Chapter 4 (commencing 
with Section 1470) of Part 1. The attorney shall, within 30 days after receiving this report, do one of 
the following: 

(1) File a petition with the court regarding the status of the conservatee. 
(2) File a written report with the court stating that the attorney has met with the conservatee 

and determined that the petition would be inappropriate. 
(h) A petition to terminate authority granted under this section shall be governed by Section 

2359. 
(i) Nothing in this section shall be construed to affect a conservatorship of the estate of a 

person who has dementia. 
(j) Nothing in this section shall affect the laws that would otherwise apply in emergency 

situations. 
(k) Nothing in this section shall affect current law regarding the power of a probate court to fix 

the residence of a conservatee or to authorize medical treatment for any conservatee who has not 
been determined to have dementia. 

(l)(1) Until such time as the conservatorship becomes subject to review pursuant to Section 
1850, this section shall not apply to a conservatorship established on or before the effective date of 
the adoption of Judicial Council forms that reflect the procedures authorized by this section, or 
January 1, 1998, whichever occurs first. 

(2) Upon the adoption of Judicial Council forms that reflect the procedures authorized by this 
section or January 1, 1998, whichever occurs first, this section shall apply to any conservatorships 
established after that date. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Existing law does not limit subdivision (c) to psychotropic medications. 
 
Resolution: Would limit subdivision (c) to psychotropic medications. 
 
The Problem:  Prior to 1996, a probate conservator lacked the authority to place a conservatee suffering 
from dementia in a "secure perimeter" facility, or to authorize the administration of psychotropic 
medications appropriate to the treatment of dementia.  The only remedy at that time if these powers were 
needed was to petition for an LPS conservatorship.  Recognizing that this was an inappropriate tool, the 
legislature, in 1996, added two "dementia powers" as additional authority available upon a proper showing 
of need in a standard Probate Conservatorship proceeding.  The granting of this optional authority is 
subject to additional protections and procedures.  As for the administration of psychotropic medications, 
Probate Code section 2356.5 specifically states:  

(a)  "The legislature specifically finds and declares that is the intent of the Legislature to recognize 
that the administration of psychotropic medications has been, and can be, abused by caregivers and, 
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therefore, granting powers to a conservator to authorize these medications for the treatment of dementia 
requires the protections specified in this section.  (Emphasis added) 

The legislative history, and this specific statement in the statute, makes it clear that the additional 
procedural steps and protections were for the purpose of preventing the abuse by inappropriate 
administration of psychotropic medications.  

Unfortunately, in another section of Probate Code section 2356.5 (subsection (c)(2)), the 
legislature lists as a required finding that the conservatee lacks the capacity to give informed consent to 
the administration of medications appropriate to the treatment of dementia"  (emphasis added).  Note the 
absence of the reference to "psychotropic." Since 1996 several medications "appropriate to the treatment 
of dementia" (e.g., Aricept; Excelon; Reminyl; Mementine) have come onto the market to treat problems of 
memory and cognition in Alzheimer's patients.  These are not considered psychotropic medications, but 
function as inhibitors to the enzyme acetylcholinesterase.   This has caused some confusion in the courts, 
significantly exacerbated by the inclusion of the language "appropriate to the treatment of dementia" 
without reference to pscyhotropics on various Judicial Council forms (GC  313; GC340).   

Faced with uncertainty as to whether or not the administration of a drug such as Aricept requires 
dementia authority as a "drug appropriate to the treatment of dementia," many elect to request the 
dementia powers as matter of course.  With the appointment of independent counsel required by the 
Probate Code in requests for dementia authority, this adds significant cost and potential delay to the 
proceedings.  Since the authority once granted is not drug specific, it also may cause a grant of authority 
to administer psychtropics that is inappropriate to the facts of a specific case, simply to be able to 
administer memory enhancing medications.  The proposed modifications of the code simply add the word 
"psychotropic" before "medications appropriate to the treatment of dementia" to remove this confusion.   
This clearly is in harmony with the original legislative intent. 
 
IMPACT STATEMENT:  
 
This resolution does not affect any other law statute or rule 
 
AUTHOR AND/OR PERMANENT CONTACT:  Philip P. Lindsley, San Diego Elder Law Center, 4364 
Bonita Road, PMB 461, Bonita, CA  91902, voice (619) 235-4357, fax  
(619) 472-0700, e-mail plindsley@cox.net  
 
RESPONSIBLE FLOOR DELEGATE: Philip P. Lindsley 
 



AMENDMENT TO RESOLUTION 05-02-05 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 366.2 to read as follows: 
 

§366.2 1 
 (a) If a person against whom an action may be brought on a liability of the person, whether 2 
arising in contract, tort, or otherwise, and whether accrued or not accrued, dies before the expiration 3 
of the applicable limitations period, and the cause of action survives, an action may be commenced 4 
within one year after the date of death, and the limitations period that would have been applicable 5 
does not apply. 6 
 (b) The limitations period provided in this section for commencement of an action shall not be 7 
tolled or extended for any reason except as provided in any of the following, where applicable. 8 

(1) Part 4 (commencing with Section 9000) of Division 7 of the Probate Code (creditor claims 9 
in administration of estates of decedents). 10 

(2) Part 8 (commencing with Section 19000) of Probate Code (payment of claims, debts, and 11 
expenses from revocable trust of deceased settlor). 12 

(3) Part 3 (commencing with Section 21300) of Division 11 of the Probate Code (no contest 13 
clauses) 14 
 (4)(c) The calculation of the time period shall be as provided by Sections 12, 12a and 12b of 15 
the Code of Civil Procedure. 16 
 (c)(c)(d) This section applies to actions brought on liabilities of persons dying on or after 17 
January 1, 1993. 18 

 
(Proposed new language underlined; language to be deleted stricken.) 
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RESOLUTION 05-02-05 
 
DIGEST 
Decedent’s Estates: Clarification of Time for Filing Action
Amends Code of Civil Procedure section 366.2 to clarify the time limit for filing an action against a decedent’s 
estate if the last day falls on a weekend or holiday. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 05-03-05. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 366.2 to clarify the time limit for filing an action against 
a decedent’s estate if the last day falls on a weekend or holiday.  The resolution should be disapproved 
because it attempts to distinguish the statute of limitations against decedent’s estates from other statutes of 
limitations, which is unnecessary. 
 
Chapters 1 through 6 of Title 2 of Part 2 of the Code of Civil Procedure (covering sections 312 through 366.3) 
address the time periods for filing various actions (ie. general, real property, professional negligence and 
claims against decedent’s estates).  None of the sections in chapters 1 through 5 states that the calculation of 
time shall be according to Code of Civil Procedure sections 12 through 12(b), but these latter two sections are 
routinely applied to extend the limitations periods contained in those chapters.   See, e.g., DeLeon v. Bay Area 
Rapid Transit District (1983) 33 Cal.3d 456, 460-461.  There is no reason to assume that  sections 12 through 
12b, extending the limitations periods in chapters 1 through 5 when the last day falls on a weekend or court 
holiday, would not also apply to the limitation periods in chapter 6, including section 366.2.   
 
SECTION/COMMITTEE REPORTS 
 
TRUSTS & ESTATES COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Civil Code Sections, 12, 12a and 12b clearly apply to “any act” provided for or required by law and thus to 
Sections 366.2 and 366.3.  Thus, this resolution is unnecessary. 
 
This position is only that of the Trusts and Estates Section of the State Bar of California.  This position has 
not been adopted by either the State Bar's Board of Governors or overall membership, and is not to be 
construed as representing the position of the State Bar of California.  Membership in the Trusts and 
Estates Section is voluntary and funding for section activities, including all legislative activities, is obtained 
entirely from voluntary sources.
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 366.2 to read as follows: 
 

§366.2 1 
2 
3 
4 
5 
6 
7 
8 

 (a) If a person against whom an action may be brought on a liability of the person, whether 
arising in contract, tort, or otherwise, and whether accrued or not accrued, dies before the expiration 
of the applicable limitations period, and the cause of action survives, an action may be commenced 
within one year after the date of death, and the limitations period that would have been applicable 
does not apply. 
 (b) The limitations period provided in this section for commencement of an action shall not be 
tolled or extended for any reason except as provided in any of the following, where applicable. 



05-02-2 

9 
10 
11 
12 
13 
14 

(1) Part 4 (commencing with Section 9000) of Division 7 of the Probate Code (creditor claims 
in administration of estates of decedents). 

(2) Part 8 (commencing with Section 19000) of Probate Code (payment of claims, debts, and 
expenses from revocable trust of deceased settlor). 

(3) Part 3 (commencing with Section 21300) of Division 11 of the Probate Code (no contest 
clauses) 
 (c) The calculation of the time period shall be as provided by Sections 12, 12a and 12b of the 15 
Code of Civil Procedure. 16 
 (c)(d) This section applies to actions brought on liabilities of persons dying on or after 
January 1, 1993. 

17 
18 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  The current one-year statute deals with claims made against an estate or the decedent 
when the cause of action survives the death of a person who dies before the end of an applicable time 
period within which the action may be brought. The statute seems to not include CCP sections 12, 12a 
and 12b that extend the statute of limitations if it lands on a non-Court day. 
 
This Resolution:  This would clarify that the statute is to be extended if the one year lands on a Saturday, 
Sunday or holiday when the Court is closed. 
 
The Problem:  If not corrected, this statute dealing with claims made against an estate or the decedent 
presents a trap for the unwary. Every other period of limitations at the trial and appellate levels provide for 
an extension of time through and including the next court day. The resolution would be to add a new 
subsection (c) to provide that such an extension will exist.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHORS AND/OR PERMANENT CONTACTS:  Marc L. Sallus and James Birnberg, Oldman, Cooley, 
Leighton, Sallus, Gold & Birnberg, LLP, 16133 Ventura Boulevard, Penthouse A, Encino, CA 91436-2447, 
voice 818-986-8080, fax 818-789-0947, e-mails msallus@oclslaw.com, jbirnberg@oclslaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Marc L. Sallus 



AMENDMENT TO RESOLUTION 05-03-05 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 366.3 to read as follows: 
 

§366.3 1 
 (a) If a person has a claim which arises from a promise or agreement with a decedent to 2 
distribution from an estate or trust or under other instrument, whether the promise or agreement was 3 
made orally or in writing, an action to enforce the claim to distribution may be commenced within one 4 
year after the date of death, and the limitations period that would have been applicable doe not apply. 5 
 (b) The limitations period provided in this section for commencement of an action shall not be 6 
tolled or extended for any reason except as provided in Sections 12, 12a and 12b of the Code of Civil 7 
Procedure and in Part 3 (commencing with Section 21300) or Division 11 of the Probate Code. 8 
 (c) The calculation of the time period shall be as provided by Code of Civil Procedure 9 
sections 12, 12a and 12b. 10 
 (c)(d) (c) This Section applies to actions brought on claims concerning persons dying on or 11 
after the effective date of this section. 12 

 
(Proposed new language underlined; language to be deleted stricken.) 
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RESOLUTION 05-03-05 
 
DIGEST 
Decedent’s Estates: Time Period for Filing of Action to Enforce Claim to Distribution
Amends Code of Civil Procedure section 366.3 to clarify the time limit for filing an action against a decedent’s 
estate based on an agreement if the last day falls on a weekend or holiday.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 05-02-05. 
 
Reasons:
This resolution amends Code of Civil Procedure section 366.3 to clarify the time limit for filing an action against 
a decedent’s estate based on an agreement if the last day falls on a weekend or holiday.    The resolution 
should be disapproved because it attempts to distinguish the statute of limitations against decedent’s estates 
from other statutes of limitations, which is unnecessary. 
 
Chapters 1 through 6 of Title 2 of Part 2 of the Code of Civil Procedure (covering sections 312 through 366.3) 
address the time periods for filing various actions (ie. general, real property, professional negligence and 
claims against decedent’s estates).  None of the sections in chapters 1 through 5 states that the calculation of 
time shall be according to Code of Civil Procedure sections 12 through 12(b), but these latter two sections are 
routinely applied to extend the limitations periods contained in those chapters.   See, e.g., DeLeon v. Bay Area 
Rapid Transit District (1983) 33 Cal.3d 456, 460-461.  There is no reason to assume that  sections 12 through 
12b, extending the limitations periods in chapters 1 through 5 when the last day falls on a weekend or court 
holiday, would not also apply to the limitation periods in chapter 6, including section 366.2.   
 
SECTION/COMMITTEE REPORTS 
 
TRUSTS & ESTATES COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Civil Code Sections, 12, 12a and 12b clearly apply to “any act” provided for or required by law and thus to 
Sections 366.2 and 366.3.   Thus, this resolution is unnecessary. 
 
This position is only that of the Trusts and Estates Section of the State Bar of California.  This position has 
not been adopted by either the State Bar's Board of Governors or overall membership, and is not to be 
construed as representing the position of the State Bar of California.  Membership in the Trusts and 
Estates Section is voluntary and funding for section activities, including all legislative activities, is obtained 
entirely from voluntary sources.
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 366.3 to read as follows: 
 

§366.3 1 
2 
3 
4 
5 
6 
7 
8 

 (a) If a person has a claim which arises from a promise or agreement with a decedent to 
distribution from an estate or trust or under other instrument, whether the promise or agreement was 
made orally or in writing, an action to enforce the claim to distribution may be commenced within one 
year after the date of death, and the limitations period that would have been applicable doe not apply. 
 (b) The limitations period provided in this section for commencement of an action shall not be 
tolled or extended for any reason except as provided in Part 3 (commencing with Section 21300) or 
Division 11 of the Probate Code. 
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 (c) The calculation of the time period shall be as provided by Code of Civil Procedure 9 
sections 12, 12a and 12b.10 
 (c)(d) This Section applies to actions brought on claims concerning persons dying on or after 
the effective date of this section. 

11 
12 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  The current one-year statute deals with claims made against an estate or the decedent 
arising from a promise or agreement made with a decedent prior to his or her death. The statute seems to 
not include CCP sections 12, 12a and 12b that extend the statute of limitations if it lands on a non-Court 
day. 
 
This Resolution:  This would clarify that the statute is to be extended if the one year lands on a Saturday, 
Sunday or holiday when the Court is closed. 
 
The Problem:  If not corrected, this statute dealing with claims made against an estate or the decedent 
presents a trap for the unwary. Every other period of limitations at the trial and appellate levels provide for 
an extension of time through and including the next court day. The resolution would be to add a new 
subsection (c) to provide that such an extension will exist. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law statute or rule. 
 
AUTHORS AND/OR PERMANENT CONTACTS:  Marc L. Sallus and James Birnberg, Oldman, Cooley, 
Leighton, Sallus, Gold & Birnberg, LLP, 16133 Ventura Boulevard, Penthouse A, Encino, CA 91436-2447, 
voice 818-986-8080, fax 818-789-0947, e-mails msallus@oclslaw.com, jbirnberg@oclslaw.com 
 
RESPONSIBLE FLOOR DELEGATE: James Birnberg 



RESOLUTION 05-04-05 
 
DIGEST 
Conservator: Geographic Restrictions on Appointment
Amends Probate Code section 1812 and adds Probate Code section 1814 to require conservators to be 
located within specific geographic proximity to the conservatee. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:
No similar resolutions found. 
 
Reasons:
This resolution amends Probate Code section 1812 and adds Probate Code section 1814 to require 
conservators to be located within specific geographic proximity to the conservatee.  This resolution should 
be disapproved because it unfairly discriminates against family members who may reside out of the area 
and adds an unnecessary additional cost to an already expensive proceeding. 
 
The proponent fails to show that a problem actually exists when a conservator is not located near the 
conservatee.  Conservators, whether they are local or out of state, may hire care managers, agents or 
employees to assist them in the care and oversight of a conservatee.  If conservators do hire individuals 
or agencies to assist them, the conservators remain responsible and liable for any breach of fiduciary 
duty committed by such individuals or agencies.  A majority of conservatorships are filed by family 
members, and conservatorship proceedings are expensive for the average estate, which also usually 
incurs the expense of care for the conservatee.  This resolution would require another high cost to the 
estate when family members do not meet the geographic proximity requirements, and the proponent fails 
to show how the conservatee will benefit from the resolution.  Requiring the court to appoint a local 
conservator, caregiver or manager will be an unnecessary additional cost.  In addition, the resolution fails 
to address any educational or licensing requirements for the caregiver or manager, and the extent of their 
liability. 
 
SECTION/COMMITTEE REPORTS 
 
TRUSTS & ESTATES COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
While geographical proximity to a conservatee is important, this proposed amendment would appear to 
place a significant burden on non-professional conservators, such as family members, who may not be in 
a position to meet the geographical proximity test, nor have the resources to hire a caregiver or estate 
manager meeting the test.  The current system for appointing conservators gives the court discretion to 
determine whether appointment of a particular conservator is in the best interests of the conservatee and 
factors such as geographical proximity are thus taken into account.  The court’s discretion in this area 
would be unduly limited by this modification.  Additionally, the statute does not make it clear whether the 
caregivers or estate managers would need to be bonded as would a conservator and, if not, how the 
liability on the conservator’s bond would be affected. 
 
This position is only that of the Trusts and Estates Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is not to 
be construed as representing the position of the State Bar of California.  Membership in the Trusts and 
Estates Section is voluntary and funding for section activities, including all legislative activities, is obtained 
entirely from voluntary sources.
 
TEXT OF RESOLUTION 
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RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Probate Code section1812 and add section 1814 to read as follows: 
 
1 § 1812(a) 
2 
3 
4 
5 

 (a) Subject to Sections 1810, and 1813, and 1814, the selection of a conservator of the 
person and estate, or both, is solely in the discretion of the court and, in making the selection, the 
court is to be guided by what appears to be for the best interests of the proposed conservatee.  
 

6 § 1814 
7  (a) The appointment of a conservator of the person will be restricted to a person or 
8 entity that is located or resides in the county or adjacent county of the conservatee within the State of 
9 California.   

10  (b) A conservator of the person may be appointed that does not comply with (a) above if 
11 a court approved caregiver, that does comply with the geographical restrictions in (a), is selected to 
12 represent the conservator in the care of the conservatee. 
13  (c) A conservator of the estate will be restricted to a person or entity that is located or 
14 resides within the State of California. 
15  (d) A conservator of the estate may be appointed that does not comply with (c) above if 
16 a court approved manager that does comply with the geographical restrictions in (c) is selected to 
17 represent the conservator in the care of the estate of the conservatee. 
18  (e) Both the caregiver appointed in (b) and the manager appointed in (d) must have the 
19 authority to perform their duties as if they were the conservator.  The conservator may at any time 
20 petition the court without cause to replace either the caregiver or manager.  The conservator may 
21 with cause replace the caregiver or the manager without court approval, but must either comply with 
22 the geographical restrictions and notify the court, or nominate a new caregiver or manage and seek 
23 court confirmation by filing a petition for a hearing within 30 days of their removal. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Permits a court to appoint a conservator of the estate or person without any geographical 
restrictions.   
 
This Resolution:  Would provide additional protection to the conservatee from neglect by the conservator 
in that the conservator must reside within a restricted geographical area reasonably close to the location 
of the conservatee or has appointed a caregiver for the person and a manager for the estate of the 
conservatee. 
 
The Problem: Very often a person, with the recommendation of their attorney, and the approval of the 
courts with the very best intentions and consideration of relational ties takes on the responsibility of a 
conservatorship without regard to the impact of the geographical distance between them and the 
conservatee.   In the care of the person of the conservatee it is critical that the conservator or a court 
approved caregiver, visit and inspect the living conditions of the conservatee, and in the area of financial 
management the conservator’s visits or those of a court approved manager, are critical to the 
determination of the proper expenditure of the conservatee’s assets.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other laws. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Albert J. Rasch, Jr. P.O. Box 1109, Costa Mesa, CA 
92628-1109, telephone 714-432-0794, facsimile 714-434-3790, e-mail alrasch@rfgwealth.com. 
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RESPONSIBLE FLOOR DELEGATE: Albert J. Rasch, Jr. 
 
 COUNTERARGUMENTS 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution simply adds another level of complexity and liability (that may be unnecessary) to 
conservatorships in that the amendment would allows a conservator to hire caregivers and managers and 
transfer responsibility for the conservatee’s care to them.  With respect to both the caretaker and 
manager positions, it is unclear what, if any, education or other criteria would be required to qualify to 
serve in those positions. 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution seeks to require that a conservator of the person or estate of another live in the county 
where the conservatee resides, or in the adjacent county to protect the conservatee from neglect. 
 
And in fact, neglect is a problem. Also, it’s true that on-site inspections and reviews are often important.  
But distance is not equivalent to neglect, nor does proximity necessarily lead to increased inspection or 
attention.  There is no reason why a more remote, but resourceful conservator could not be as mindful, if 
not more so than one who lives close by.   
 
The option of appointing a caregiver or manager with all of the same authority as the conservator is 
ludicrous.  A local caregiver might reasonably be given some of the same authorities as a conservator, 
but if they have the same authority, then make them conservator to begin with. 
 
The court already must be guided by the conservatee’s best interests.  Clearly distance is a legitimate 
factor to consider. But to single it out as the sole factor that is going to be legislated is not going to do a 
thing to solve the problem of neglectful conservators.  We think this resolution is misguided and will do 
more harm than good. 
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RESOLUTION 05-05-05 
 
DIGEST 
Probate: Transfer of Real Property on Death
Adds Probate Code section 5800 to allow the transfer of real estate without a court proceeding. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:
Similar to Resolution 09-03-04, which was withdrawn. 
 
Reasons:
This resolution adds Probate Code section 5800 to allow the transfer of real property without a court 
proceeding.  This resolution should be disapproved because it creates and encourages estate planning 
substitutes that are more likely to increase elder abuse and real property title problems. 
 
The proponent resubmits the resolution from last year, but adds the requirement for two witnesses or a 
certificate of review by an attorney to be included on the beneficiary deed.  The current resolution fails to 
address abuses and chain of title problems that are likely to be created with this type of deed.  The use of 
witnesses does not reduce the likelihood of undue influence.   In the event a property owner executes multiple 
beneficiary deeds at different times, the true intent of the property owner may not be followed if the deeds are 
not recorded in the order in which they were signed.  Further, there are valid reasons the law provides for heirs 
at law and creditors to receive notice upon the death of a person in probates and trust administrations.  The 
beneficiary deed does not allow heirs at law or creditors to know real property has passed to named designees 
upon the death of a family member, and as a result the property may be sold or refinanced before possible 
abuse claims can be raised. 
 
Assembly Bill No. 12 is similar to the proponent’s resolution, but it contains protection for creditors.  The bill 
has been sent to the California Law Revision Commission for study. 
 
SECTION/COMMITTEE REPORTS 
 
TRUSTS & ESTATES COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Revocable deeds with reserved life estates are valid in California based on Tennant v. John Tennant 
Memorial Home and have been used with the advice of counsel in the past where the cases are simple 
ones which do not involve alternate or multiple takers.  The proposed legislation is neither necessary nor 
appropriate, since it would add yet another area of self-help estate planning in a situation where the 
inherent inflexibility of the planning method is ignored.   The potential for fraud and confusion by the 
creation of such deeds is significant.  If revocable deeds with reserved life estates are to be used at all, it 
is best that they be used with competent legal advice as they are under current case law.  
This position is only that of the Trusts and Estates Section of the State Bar of California.  This position has 
not been adopted by either the State Bar's Board of Governors or overall membership, and is not to be 
construed as representing the position of the State Bar of California.  Membership in the Trusts and 
Estates Section is voluntary and funding for section activities, including all legislative activities, is obtained 
entirely from voluntary sources.
 
TEXT OF RESOLUTION 
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RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to add Probate Code section 5800 to read as follows: 
 

§ 5800 1 
(a) A deed that conveys an interest in real property, including any debt secured by a lien 2 

on real property to a grantee beneficiary designated by the owner and that expressly states that the 3 
Deed is effective on the death of the owner transfers the interest to the designated grantee 4 
beneficiary effective on the death of the owner subject to all conveyances, assignments, contracts, 5 
mortgages, deeds of trust, liens.  security pledges and other encumbrances made by the owner or to 6 
which the owner was subject during the owner's lifetime. 7 

(b) A beneficiary deed may designate multiple grantees who take title as joint tenants 8 
with right of survivorship, tenants in common, a husband and wife as community property with right of 9 
survivorship, or any other tenancy that is valid under the laws of this state. 10 

(c) A beneficiary deed may designate a successor grantee beneficiary.  If the beneficiary 11 
deed designates a successor grantee beneficiary, the deed shall state the condition on which the 12 
interest of the successor grantee beneficiary would vest. 13 

(d) If real property is owned as joint tenants with right of survivorship or as community 14 
property with the right of survivorship, a deed that conveys an interest in the real property to a 15 
grantee beneficiary designated by all of the then surviving owners and that expressly states that the 16 
deed is effective on the death of the last surviving owner transfers the interest to the designated 17 
grantee beneficiary effective on the death of the last surviving owner.  If a beneficiary deed is 18 
executed by fewer than all of the owners of real property owned as joint tenants with right of 19 
survivorship or community property with right of survivorship the beneficiary deed is valid if the last 20 
surviving owner is one of the persons who executes the beneficiary deed.  If the last surviving owner 21 
did not execute the beneficiary deed, the transfer shall lapse and the deed is void.  An estate in joint 22 
tenancy with right of survivorship or community property with right of survivorship is not affected by 23 
the execution of a beneficiary deed that is executed by fewer than all of the owners of the real 24 
property and the rights of a surviving joint tenant with right of survivorship or a surviving spouse in 25 
community property with right of survivorship shall prevail over a grantee beneficiary named in a 26 
beneficiary deed. 27 

(e) A beneficiary deed is valid only if the deed is executed and recorded as provided by 28 
law in the office of the county recorder of the county in which the property is located before the death 29 
of the owner or the last surviving owner.  A beneficiary deed may be used to transfer an interest in 30 
real property to the trustee of a trust even if the trust is revocable. 31 

(f) A beneficiary deed may be revoked at any time by the owner or, if there is more than 32 
one owner, by any of the owners who executed the beneficiary deed.  To be effective, the revocation 33 
must be executed and recorded as provided by law in the office of the county recorder of the county 34 
in which the real property is located before the death of the owner who executes the revocation.  If 35 
the real property, is owned as joint tenants with right of survivorship or community property with right 36 
of survivorship and if the revocation is not executed by all the owners the revocation is not effective 37 
unless executed by the last surviving owner. 38 

(g) If an owner executes and records more than one beneficiary deed concerning the 39 
same real property, the last beneficiary deed that is recorded before the owner's death is the effective 40 
beneficiary deed. 41 

(h) This Section does not prohibit other methods of conveying property that are 42 
permitted by law and have the effect of postponing enjoyment of an interest in real property until the 43 
death of the owner.  This section does not invalidate any deed otherwise effective by law to convey 44 
title to the interests and estates provided in the deed that is not recorded until after the death of the 45 
owner. 46 

(i) The signature, consent or agreement of or notice to a grantee beneficiary of a 47 
beneficiary deed is not required for any purpose during the lifetime of the owner. 48 
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(j) A beneficiary deed that is executed, acknowledged and recorded in accordance with 49 
this section is not revoked by the provisions of a will. 50 

(k) A beneficiary deed is sufficient if it complies with other applicable laws and if it is in 51 
substantially the following form: 52 

53  
Beneficiary Deed 54 
I (we) ____________________  (owner) hereby convey to ____________________ (Grantee 55 
Beneficiary) effective on my (our) death the following described real property: 56 

57  
[legal description] 58 

59  
____________________  60 
Signature of Grantor(s) 61 

62  
(Acknowledgment) 63 

64  
(1) The instrument of revocation shall be sufficient if it complies with other applicable 65 

laws and is in substantially the following form: 66 
67  

Revocation of Beneficiary Deed 68 
69  

The undersigned hereby revokes the beneficiary deed recorded on __________ in document or book 70 
number __________ at page __________ , or instrument no, ____________________ records of 71 
____________________ County, California. 72 

73  
Dated: 74 

75  
____________________  76 
Signature 77 

78  
(Acknowledgment) 79 

80  
(m) For the purposes of this section: 81 
1. "Beneficiary Deed" means a deed authorized under this section. 82 
2. "Owner" means any person who executes a beneficiary deed as provided in this 83 

section. 84 
(n) There shall be an attestation provision as hereinafter stated in (1) below executed by 85 

at least two disinterested witnesses at the time of execution by the Owner or an Attorney's Certificate 86 
of Independent Review as hereinafter stated in (2) below: 87 

(1) (Notice to Witnesses: Two (2) adults must sign as witnesses. Each witness must 88 
read the following provision before signing. The witnesses should not receive any interest from the 89 
Beneficiary Deed.  Each of us declares under penalty of perjury under the laws of the State of 90 
California that the following is true and correct: 91 

(A) On the date written below the maker of this Beneficiary Deed declared to us that this 92 
instrument was the Owner's Beneficiary Deed and requested us to act as witnesses to it; 93 
(B) We understand this is the Owner's Beneficiary Deed; 94 
(C) The Owner signed this Beneficiary Deed in our presence, all of us being present at 95 
the same time; 96 
(D) We now, at the Owner's request, and in the Owner's and each other's presence, sign 97 
below as witnesses; 98 
(E) We believe the Owner is of sound mind and memory; 99 
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(F) We believe that this Beneficiary Deed was not pressured by duress, menace fraud or 100 
undue influence; and 101 
(G) Each of us is now 18 or older, is a competent witness, and resides at the address set 102 
forth after his or her name. 103 

104  
Dated: 105 

106  
____________________    ____________________  107 
Signature      Signature 108 

109  
Print name here:     Print name here: 110 

111  
____________________    ____________________  112 

113  
Residence Address:    Residence Address: 114 

115 
116 

 
 

____________________    ____________________  117 
118 
119 

 
 
 AT LEAST TWO WITNESSES MUST SIGN 120 
 NOTARIZATION ALONE IS NOT SUFFICIENT 121 

122  
(2) CERTIFICATE OF INDEPENDENT REVIEW 123 

124  
I, ____________________ (attorney's name), have reviewed the Beneficiary Deed and 125 

counseled my client, ____________________ (name of client), on the nature and consequences of 126 
the transfer, or transfers, of property to ____________________ (name of transferee(s)) contained in 127 
the Beneficiary Deed.  I am so disassociated from the interest of the transferee as to be in a position 128 
to advise my client independently, impartially, and confidentially as to the consequences of the 129 
transfer.  On the basis of this counsel, I conclude that the transfer, or transfers, in the Beneficiary 130 
Deed are valid because the transfer is not the product of fraud menace. duress or undue influence. 131 

132 
133 

 
 

____________________    ____________________  134 
Name of Attorney    Date 135 

136  
(o) For the Beneficiary Deed to be effective to transfer title on death, the Beneficiary 137 

Deed must be recorded in the County in which the real property is located within thirty (30) days of 138 
execution by the Owner. 139 

(p) For the revocation o the Beneficiary Deed to be effective, it must be recorded in the 140 
County in which the real property is located prior to the death of the Owner.141 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: There is no present code section or provision providing a transfer on death for real estate 
like a savings account or like a "pod" account for securities. 
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This Resolution: Allows an individual to transfer real estate in the same manner as transfer on death 
("tod") accounts and paid on death ("pod") accounts. 
 
The Problem: Some individuals want to transfer real estate at death other than by joint tenancy or to 
create a trust. This new law is from an Arizona statute. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other laws. 
 
CO-AUTHORS AND/OR PERMANENT CONTACTS: Edward H. Stone and Mary Pat Toups, 18201 Von 
Karman Avenue, Suite 1160, Irvine, CA 92612-1005, voice 949-833-7708, fax 949-833-7583, e-mail none. 
 
RESPONSIBLE FLOOR DELEGATE: Edward H. Stone 
 
COUNTERARGUMENTS 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution fails to address the issue of a conflicting provision in a will.  In addition, it is likely to create 
additional issues.  For instance, could a beneficiary obtain a loan on this entitlement?  It might also 
increase costs to obtain title insurance. 
 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
This proposed resolution would create an overly complicated, duplicative method of disposing of real property 
at a person’s death.  In many ways it mirrors a probate proceeding with a will but provides none of the 
protections that go along with probate and a will.  It would allow a person’s real property to pass without 
payment of the person’s creditors.  It would create more opportunities than presently exist for non-lawyers to 
give inadequate or poor advice to persons wishing to avoid probate, and more opportunities for abusers to 
obtain title to property from the elderly, without the court overseeing the transfer.  Title companies would object 
to it, on the grounds that it creates a revocable deed process, and the consequent greater difficulty of 
determining the state of title when title insurance is in issue.  Assembly Bill No. 12 is currently active in the 
Assembly, with provisions similar to this proposed resolution, but containing protection for creditors.  
Delegates should vote “disapprove” or “action unnecessary” on this resolution. 



RESOLUTION 05-06-05 
 

DIGEST 
Conservatorships: Placement of Conservatee in a Mental Health Facility
Amends Probate Code section 4617 to allow an agent or Conservator to place a person for a mental 
health evaluation and stabilization. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
History:
No similar resolutions found. 
 
Reasons:
This resolution amends Probate Code section 4617 to allow an agent or Conservator to place a person 
for a mental health evaluation and stabilization.  This resolution should be disapproved because it grants 
too much authority on an agent under an Advance Health Care Directive without any of the safe guards 
provided under Welfare & Institutions Code sections 5150-5157. 
 
When the mentally ill and disabled are allowed to decompensate to the point of requiring placement in a 
mental health facility or unit pursuant to Welfare & Institutions Code section 5150, it has an overall 
negative effect on not just their mental, but physical health also, and usually takes additional time for the 
individual to recover.  However, Welfare & Institutions Code sections 5150-5157 provide certain safe 
guards to limit any constitutional or civil rights violation for the placed individual.  A probate Conservator is 
subject to court scrutiny to limit the conservator from taking actions that are against the best interest of 
the conservatee and counsel for the conservatee could be appointed to protect the conservatee’s rights.  
But, an agent under an Advance Health Care Directive usually does not have legal counsel advising them 
what actions are appropriate and no one is monitoring the actions of the agent for the protection of the 
placed individual.  Therefore, even though the resolution may be beneficial in conservatorships, it is too 
broad and fails to protect the rights of an individual who signed an Advance Health Care Directive without 
the protection of the court or legal counsel.  
 
SECTION/COMMITTEE REPORTS 
 
TRUSTS & ESTATES COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
The proponent’s rationale for this proposal is the difficulty in obtaining qualified persons to take action in a 
§5150 case due to budget cuts.  While budget cuts have undoubtedly impacted this area, the remedy 
proposed by this resolution is far too broad and raises the specter of confinement of individuals subject to 
conservatorship or who have executed a health care power of attorney with little or no restrictions.  The 
Section believes that individuals would hesitate to execute a power of attorney if the individual knew that 
the designated agent had the power to involuntarily confine the principal.     
 
This position is only that of the Trusts and Estates Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is not to 
be construed as representing the position of the State Bar of California.  Membership in the Trusts and 
Estates Section is voluntary and funding for section activities, including all legislative activities, is obtained 
entirely from voluntary sources.
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Probate Code section 4617 to read as follows: 
 
1 § 4617 
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1 
2 
3 
4 
5 
6 
7 

 “Health care decision” means a decision made by a patient or the patient’s agent, 
conservator, or surrogate, regarding the patient’s health care including the following: 
 (a)  Selection and discharge of health care providers and institutions. 
 (b)  Approval or disapproval of diagnostic tests, surgical procedures, and programs of 
medication. 
 (c)  Directions to provide, withhold, or withdraw artificial nutrition and hydration and all other 
forms of health care, including cardiopulmonary resuscitation. 

8  (d)  Placement in a mental health facility, designated by the county and approved by the 
9 State Department of Mental Health, for a  period not to exceed seventy-two (72) hours solely for the 

10 purpose of evaluation and stabilization, provided the patient has previously been diagnosed with a 
11 mental illness and/or mental disability. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing law: Specifically does not permit an agent under an Advanced Health Care Directive or a 
conservator to involuntarily place their principal or conservatee in a mental health facility for any purpose.  
 
This Resolution: Would permit an agent or conservator to involuntarily place a principal or conservatee in 
a mental health facility for a period not to exceed seventy-two (72) hours for the sole purpose of 
evaluation and stabilization if the principal or conservatee had been previously diagnosed with a mental 
illness or disability. 
  
The Problem:  If an individual has been diagnosed with a mental health illness or disability, is taking 
medication and then decompensates, the only alternative is to 5150 them as currently set forth in the 
Welfare and Institutions Code.  However, this is a drastic procedure, difficult to obtain and time 
consuming to the point of being potentially dangerous for the individual and/or the public. 
 
IMPACT STATEMENT: 
 
This resolution affects Probate Code sections 2356.5, 4652 and 4701 and Welfare and Institutions Code 
section 5150. 

 
AUTHOR AND/OR PERMANENT CONTACT: Kim R. Hubbard, 668 N. Coast Hwy., #239, Laguna 
Beach, CA 92651; (949) 376-4505; FAX (949) 376-4506, oldmotherelderlaw@yahoo.com 
 
RESPONSIBLE FLOOR DELEGATE: Kim R. Hubbard 
 
COUNTERARGUMENTS 
 
BAR ASSOCIATION OF SAN FRANCISCO 
 
This resolution should be disapproved for the same reasons as stated with respect to Resolutions 03-11-
05, 05-07-05, and 05-08-05.  There is no reason to give the power to involuntarily commit a principal to a 
conservator or an attorney-in-fact under an advanced health care directive. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This amendment and the amendments proposed in companion resolutions 5-07-05, 5-08-05 and 5-09-05 
are unnecessary and create the potential for abuse of the rights of conservatees.  Conservators may now 
take conservatees to a mental health facility and/or call the police, and they have authority to recommend 
placement in the facility for evaluation and stabilization. The amendment would also create another hurdle 
to the establishment of conservatorships.  Proposed conservatees are likely to be less willing to accept a 
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conservator if the conservator has the authority to place them in a mental health facility absent the 
recommendation of a mental health professional. 
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RESOLUTION 05-07-05 
 
DIGEST 
Health Care: Limited Involuntary Mental Health Placement of Principal by Agent 
Amends Probate Code section 4652 to allow limited involuntary commitment of the principal by the agent 
named in an advance health care directive. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:
Similar to 03-11-05, 5-06-05, 5-08-05 and 5-09-05. 
 
Reasons: 
This resolution amends Probate Code section 4652 to allow limited involuntary commitment of the 
principal by the agent named in an advance health care directive.  This resolution should be disapproved 
because placing this power in an agent under an advance health care directive would create opportunities 
for abuse of the civil rights of the principal without the protections afforded by the Lanterman-Petris-Short 
Act (LPSA) for involuntary civil commitments and treatment for mentally disordered individuals (Welf. & 
Inst. Code, §§ 5000 et seq.). 
 
Under the present law, the LPSA 72-hour hold is the only realistic method by which a person can be 
detained and held on a civil basis, with the exception of the power of a conservator with dementia powers 
to place a conservatee in a “secured perimeter residential care facility for the elderly...” or a “locked and 
secured nursing facility which specializes in the care and treatment of people with dementia....” (Prob. 
Code, § 2356.5(b).)  The LPSA and Probate Code section 2356.5 contain detailed provisions for the 
protection of the civil rights of the person detained.  The proposed resolution contains no scheme or 
method for protection of the individual from an ill-intentioned agent.  It does not define “mental health 
facility,” “mental illness” or “mental disability.”  Nor does it contain a provision stating that the agent 
actually has the power to make the involuntary commitment, or identifying the person or persons having 
authority to enforce the detention, or other provisions to limit the time or scope of the detention. 
 
SECTION/COMMITTEE REPORTS 
 
TRUSTS & ESTATES COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
The proponent’s rationale for this proposal is the difficulty in obtaining qualified persons to take action in a 
§5150 case due to budget cuts.  While budget cuts have undoubtedly impacted this area, the remedy 
proposed by this resolution is far too broad and raises the specter of confinement of individuals subject to 
conservatorship or who have executed a health care power of attorney with little or no restrictions.  The 
Section believes that individuals would hesitate to execute a power of attorney if the individual knew that 
the designated agent had the power to involuntarily confine the principal.   
 
This position is only that of the Trusts and Estates Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is not to 
be construed as representing the position of the State Bar of California.  Membership in the Trusts and 
Estates Section is voluntary and funding for section activities, including all legislative activities, is obtained 
entirely from voluntary sources.
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Probate Code section 4652 to read as follows: 
 
1 § 4652 
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 This division does not authorize consent to any of the following on behalf of a patient: 
 (a)  Commitment or placement in a mental health treatment facility. 
 (b)  The prohibition in subdivision (a) does not apply to a patient who has previously been 4 
diagnosed with a mental illness and/or mental disability, provided the commitment or placement is for 5 

6 a period not to exceed seventy-two (72) hours and is solely for the purpose of evaluation and 
stabilization. 7 
 (b) (c)  Convulsive treatment (as defined in Section 5325 of the Welfare and Institutions 
Code). 

8 
9 

 (c) (d)  Psychosurgery (as defined in Section 5325 of the Welfare and Institutions Code). 10 
 (d) (e)  Sterilization.  11 

12  (e) (f) Abortion.
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Specifically limits the consent granted to a health care agent or conservator not to include 
placement in a mental health facility for any reason.  
 
This Resolution:  Would expand the definition of consent to a health care decision to include involuntary 
placement in a mental health facility for a period not to exceed seventy-two (72) hours for the sole 
purpose of evaluation and stabilization if the principal or conservatee had been previously diagnosed with 
a mental illness or disability. 
  
The Problem:  If an individual has been diagnosed with a mental health illness or disability, is taking 
medication and then decompensates, the only alternative is to 5150 them as currently set forth in the 
Welfare and Institutions Code. However, this is a drastic procedure, difficult to obtain and time consuming 
to the point of being potentially dangerous for the individual and/or the public. 
 
IMPACT STATEMENT: 
 
This resolution affects Probate Code Sections 2356.5, 4617 and 4701 and Welfare and Institutions Code 
Section 5150. 

 
AUTHOR AND/OR PERMANENT CONTACT: Kim R. Hubbard, 668 N. Coast Hwy., #239, Laguna 
Beach, CA 92651; (949) 376-4505; FAX (949) 376-4506. 
 
RESPONSIBLE FLOOR DELEGATE: Kim R. Hubbard 
 
COUNTERARGUMENTS 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This amendment and the amendments proposed in companion resolutions 5-06-05, 5-08-05 and 5-09-05 
are unnecessary and create the potential for abuse of the rights of conservatees.  Conservators may now 
take conservatees to a mental health facility and/or call the police, and they have authority to recommend 
placement in the facility for evaluation and stabilization. The amendment would also create another hurdle 
to the establishment of conservatorships.  Proposed conservatees are likely to be less willing to accept a 
conservator if the conservator has the authority to place them in a mental health facility absent the 
recommendation of a mental health professional.  
 
BAR ASSOCIATION OF SAN FRANCISCO 
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This resolution should be disapproved for the same reasons as stated with respect to Resolutions 03-11-
05, 05-06-05, and 05-08-05.  There is no reason to give the power to involuntarily commit a principal to a 
conservator or an attorney-in-fact under an advanced health care directive. 
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RESOLUTION 05-08-05 
 
DIGEST 
Advance Health Care Directives: Involuntary Placement in Mental Health Facility 
Amends Probate Code section 4701 to modify the statutory advance health care directive form to explain 
that the agent could commit the principal involuntarily to a mental health facility. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:
Similar to 03-11-05, 5-06-05, 5-07-05 and 5-09-05. 
 
Reasons: 
This resolution amends Probate Code section 4701 to modify the statutory advance health care directive 
form to explain that the agent could commit the principal involuntarily to a mental health facility.  This 
resolution should be disapproved because placing this power in an agent under an advance health care 
directive would create opportunities for abuse of the civil rights of the principal without the protections 
afforded by the Lanterman-Petris-Short Act (LPSA) for involuntary civil commitments and treatment for 
mentally disordered individuals (Welf. & Inst. Code, §§ 5000 et seq.). 
 
Under the present law, the LPSA 72-hour hold is the only realistic method by which a person can be 
detained and held on a civil basis, with the exception of the power of a conservator with dementia powers 
to place a conservatee in a “secured perimeter residential care facility for the elderly...” or a “locked and 
secured nursing facility which specializes in the care and treatment of people with dementia....” (Prob. 
Code, § 2356.5(b).)  The LPSA and Probate Code section 2356.5 contain detailed provisions for the 
protection of the civil rights of the person detained.  The proposed resolution contains no scheme or 
method for protection of the individual from an ill-intentioned agent.  It does not define “mental health 
facility,” “mental illness” or “mental disability.”  Nor does it contain a provision stating that the agent 
actually has the power to make the involuntary commitment, or identifying the person or persons having 
authority to enforce the detention, or other provisions to limit the time or scope of the detention. 
 
SECTION/COMMITTEE REPORTS 
 
TRUSTS & ESTATES COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
The proponent’s rationale for this proposal is the difficulty in obtaining qualified persons to take action in a 
§5150 case due to budget cuts.  While budget cuts have undoubtedly impacted this area, the remedy 
proposed by this resolution is far too broad and raises the specter of confinement of individuals subject to 
conservatorship or who have executed a health care power of attorney with little or no restrictions.  The 
Section believes that individuals would hesitate to execute a power of attorney if the individual knew that 
the designated agent had the power to involuntarily confine the principal.   
 
This position is only that of the Trusts and Estates Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is not to 
be construed as representing the position of the State Bar of California.  Membership in the Trusts and 
Estates Section is voluntary and funding for section activities, including all legislative activities, is obtained 
entirely from voluntary sources.
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Probate Code section 4701 to read as follows: 
 
1 § 4701 
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The statutory advance health care directive form is as follows: 
 
ADVANCE HEALTH CARE DIRECTIVE 
(CALIFORNIA PROBATE CODE SECTION 4701) 
 
Explanation 

You have the right to give instructions about your own health care. You also have the right to 
name someone else to make health care decisions for you. This form lets you do either or both of 
these things. It also lets you express your wishes regarding donation of organs and the designation 
of your primary physician. If you use this form, you may complete or modify all or any part of it. You 
are free to use a different form. 

Part 1 of this form is a power of attorney for health care. Part 1 lets you name another 
individual as agent to make health care decisions for you if you become incapable of making your 
own decisions or if you want someone else to make those decisions for you now even though you 
are still capable. You may also name an alternate agent to act for you if your first choice is not 
willing, able, or reasonably available to make decisions for you. (Your agent may not be an operator 
or employee of a community care facility or a residential care facility where you are receiving care, or 
your supervising health care provider or employee of the health care institution where you are 
receiving care, unless your agent is related to you or is a coworker.) 

Unless the form you sign limits the authority of your agent, your agent may make all health 
care decisions for you. This form has a place for you to limit the authority of your agent. You need 
not limit the authority of your agent if you wish to rely on your agent for all health care decisions that 
may have to be made. If you choose not to limit the authority of your agent, your agent will have the 
right to: 

Consent or refuse consent to any care, treatment, service, or procedure to maintain, 
diagnose, or otherwise affect a physical or mental condition. 
Select or discharge health care providers and institutions. 
Approve or disapprove diagnostic tests, surgical procedures, and  
programs of medication. 

Direct the provision, withholding, or withdrawal of artificial nutrition and hydration and all 
other forms of health care, including cardiopulmonary resuscitation. 
Make anatomical gifts, authorize an autopsy, and direct disposition of remains. 

34 Place you in a mental health facility for a period not to exceed seventy-two (72) hours, solely for the 
purpose of evaluation and stabilization, if you have been previously diagnosed with a mental illness 35 

36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 

and/or mental disability prior to the placement. 
Part 2 of this form lets you give specific instructions about any aspect of your health care, 

whether or not you appoint an agent. Choices are provided for you to express your wishes regarding 
the provision, withholding, or withdrawal of treatment to keep you alive, as well as the provision of 
pain relief. Space is also provided for you to add to the choices you have made or for you to write out 
any additional wishes. If you are satisfied to allow your agent to determine what is best for you in 
making end-of-life decisions, you need not fill out Part 2 of this form. 
Part 3 of this form lets you express an intention to donate your bodily organs and tissues following 
your death. 

Part 4 of this form lets you designate a physician to have primary responsibility for your 
health care. 

After completing this form, sign and date the form at the end. The form must be signed by 
two qualified witnesses or acknowledged before a notary public. Give a copy of the signed and 
completed form to your physician, to any other health care providers you may have, to any health 
care institution at which you are receiving care, and to any health care agents you have named. You 
should talk to the person you have named as agent to make sure that he or she understands your 
wishes and is willing to take the responsibility. 
 You have the right to revoke this advance health care directive or replace this form at any 
time.  
  
    * * * * * * * * * * * * * * * * *   
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   PART 1 
POWER OF ATTORNEY FOR HEALTH CARE   
 
 (1.1) DESIGNATION OF AGENT: I designate the following individual as my agent to make 
health care decisions for me:   
  
-----------------------------------------------------------   
        (name of individual you choose as agent)   
  
-----------------------------------------------------------   
   (address)        (city)   (state)  (ZIP Code)   
  
-----------------------------------------------------------   
     (home phone)          (work phone)   
 
 OPTIONAL: If I revoke my agent's authority or if my agent is not willing, able, or reasonably 
available to make a health care decision for me, I designate as my first alternate agent:   
  
-----------------------------------------------------------   
    (name of individual you choose as first alternate agent)   
-----------------------------------------------------------   
   (address)        (city)   (state)   (ZIP Code)   
  
-----------------------------------------------------------   
     (home phone)          (work phone)   
 
 OPTIONAL: If I revoke the authority of my agent and first alternate agent or if neither is 
willing, able, or reasonably available to make a health care decision for me, I designate as my 
second alternate agent:   
  
-----------------------------------------------------------   
    (name of individual you choose as second alternate agent)   
  
-----------------------------------------------------------   
   (address)        (city)   (state)   (ZIP Code)   
  
-----------------------------------------------------------   
     (home phone)          (work phone)   
 
 (1.2) AGENT'S AUTHORITY: My agent is authorized to make all health care   
decisions for me, including decisions to provide, withhold, or withdraw artificial nutrition and hydration 
and all other forms of health care to keep me alive, except as I state here:   
  
-----------------------------------------------------------   
  
-----------------------------------------------------------   
  
-----------------------------------------------------------   
          (Add additional sheets if needed.)   
 
 (1.3) WHEN AGENT'S AUTHORITY BECOMES EFFECTIVE: My agent's authority becomes 
effective when my primary physician determines that I am unable to  
make my own health care decisions unless I mark the following box. If I mark this box  
( ), my agent's authority to make health care decisions for me takes effect immediately.   
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 (1.4) AGENT'S OBLIGATION: My agent shall make health care decisions for  
me in accordance with this power of attorney for health care, any instructions I give in Part 2 of this 
form, and my other wishes to the extent known to my agent. To the extent my wishes are unknown, 
my agent shall make health care decisions for me in accordance with what my agent determines to 
be in my best interest. In determining my best interest, my agent shall consider my personal values 
to the extent known to my agent.   
 (1.5) AGENT'S POSTDEATH AUTHORITY: My agent is authorized to make anatomical gifts, 
authorize an autopsy, and direct disposition of my  remains, except as I state here or in Part 3 of this 
form:   
-----------------------------------------------------------   
  
-----------------------------------------------------------   
  
-----------------------------------------------------------   
          (Add additional sheets if needed.)   
 
 (1.6) NOMINATION OF CONSERVATOR: If a conservator of my person needs to be 
appointed for me by a court, I nominate the agent designated in this form.  If that agent is not willing, 
able, or reasonably available to act as conservator, I nominate the alternate agents whom I have 
named, in the order designated.   
 PART 2 
 INSTRUCTIONS FOR HEALTH CARE 
 If you fill out this part of the form, you may strike any wording you do not want.   
 (2.1) END-OF-LIFE DECISIONS: I direct that my health care providers and others involved 
in my care provide, withhold, or withdraw treatment in accordance with the choice I have marked 
below: 
 -- 
 -- (a) Choice Not To Prolong Life 
I do not want my life to be prolonged if (1) I have an incurable and irreversible condition that will 
result in my death within a relatively short time, (2) I become unconscious and, to a reasonable 
degree of medical certainty, I will not regain consciousness, or (3) the likely risks and burdens of 
treatment would outweigh the expected benefits, OR 
 -- 
 -- (b) Choice To Prolong Life   
I want my life to be prolonged as long as possible within the limits of   
generally accepted health care standards. 
(2.2) RELIEF FROM PAIN: Except as I state in the following space, I direct that treatment for 
alleviation of pain or discomfort be provided at all times, even if it hastens my death:   
  
-----------------------------------------------------------   
  
-----------------------------------------------------------   
          (Add additional sheets if needed.)   
  
(2.3) OTHER WISHES: (If you do not agree with any of the optional choices above and wish to write 
your own, or if you wish to add to the instructions you have given above, you may do so here.)  I 
direct that:  
  
-----------------------------------------------------------  
  
-----------------------------------------------------------  
          (Add additional sheets if needed.)   
 
PART 3 
DONATION OF ORGANS AT DEATH   
            (OPTIONAL) 
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(3.1) Upon my death (mark applicable box):   
--   
-- (a) I give any needed organs, tissues, or parts, OR   
-- 
-- (b) I give the following organs, tissues, or parts only. 
 
---------------------------------------------------------------   
 
(c) My gift is for the following purposes (strike any of the following you do not want): 
Transplant 
Therapy 
Research 
Education   
 
PART 4 
PRIMARY PHYSICIAN 
(OPTIONAL)   
(4.1) I designate the following physician as my primary physician:   
 
----------------------------------------------------------- 
             (name of physician)   
 
---------------------------------------------------------- 
   (address)        (city)   (state)   (ZIP Code)   
  
----------------------------------------------------------- 
               (phone)   
  
OPTIONAL:  If the physician I have designated above is not willing, able, or reasonably available to 
act as my primary physician, I designate the following physician as my primary physician:  
  
----------------------------------------------------------- 
            (name of physician) 
  
----------------------------------------------------------- 
   (address)        (city)   (state)   (ZIP Code) 
  
----------------------------------------------------------- 
               (phone) 
  
        * * * * * * * * * * * * * * * * *   
 
PART 5 
(5.1) EFFECT OF COPY: A copy of this form has the same effect as the original.  (5.2) SIGNATURE: 
Sign and date the form here: 
 
 -------------------------------- ---------------------------- 
       (date)               (sign your name)   
  
 -------------------------------- ----------------------------   
      (address)         (print your name)   
  
 --------------------------------   
 (city)     (state)   
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(5.3) STATEMENT OF WITNESSES: I declare under penalty of perjury under the laws of California 
(1) that the individual who signed or acknowledged this advance health care directive is personally 
known to me, or that the individual's identity was proven to me by convincing evidence (2) that the 
individual signed or acknowledged this advance directive in my presence, (3) that the individual 
appears to be of sound mind and under no duress, fraud, or undue influence, (4) that I am not a 
person appointed as agent by this advance directive, and (5) that I am not the individual's health 
care provider, an employee of the individual's health care provider, the operator of a community care 
facility, an employee of an operator of a community care facility, the operator of a residential care 
facility for the elderly, nor an employee of an operator of a residential care facility for the elderly.   
  
    First witness          Second witness   
  
 ------------------------------  ----------------------------   
     (print name)          (print name)   
  
 ------------------------------  ----------------------------   
     (address)          (address)   
  
 ------------------------------  ----------------------------   
  (city)     (state)      (city)     (state)   
  
 ------------------------------  ----------------------------   
   (signature of witness)    (signature of witness)   
  
 ------------------------------  ----------------------------   
      (date)                  (date)   
 
(5.4) ADDITIONAL STATEMENT OF WITNESSES: At least one of the above  
witnesses must also sign the following declaration: 
 
I further declare under penalty of perjury under the laws of California that I am not related to the 
individual executing this advance health care directive by blood, marriage, or adoption, and to the 
best of my knowledge, I am not entitled to any part of the individual's estate upon his or her death 
under a will now existing or by operation of law. 
 
------------------------------  ---------------------------- 
   (signature of witness)    (signature of witness)   
 
PART 6   
SPECIAL WITNESS REQUIREMENT  
(6.1) The following statement is required only if you are a patient in a skilled nursing facility--a health 
care facility that provides the following basic services: skilled nursing care and supportive care to 
patients whose primary need is for availability of skilled nursing care on an extended basis. The 
patient advocate or ombudsman must sign the following statement:   
STATEMENT OF PATIENT ADVOCATE OR OMBUDSMAN 
I declare under penalty of perjury under the laws of California that I am a patient advocate or 
ombudsman as designated by the State Department of Aging and that I am serving as a witness as 
required by Section 4675 of the Probate Code.   
  
 ------------------------------  ---------------------------- 
      (date)                (sign your name)   
  
 ------------------------------  ----------------------------   
      (address)          (print your name)   
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 ------------------------------   
   (city)    (state)   

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing law: The Statutory Form Advanced Health Care Directive does not state that the agent’s authority 
will permit them to involuntarily place the principal in a mental health facility for a limited period and a 
specific purpose as that authority currently is not granted by law. 
 
This Resolution: Would amend the statutory form Advanced Health Care Directive to advise the principal 
that the authority granted their agent to make health care decisions for them specifically includes the right 
to involuntarily admit them to a mental health facility for a specified period and a specific purpose. 
  
The Problem:  If an individual has been diagnosed with a mental health illness or disability, is taking 
medication and then decompensates, the only alternative is to 5150 them as currently set forth in the 
Welfare and Institutions Code. However, this is a drastic procedure, difficult to obtain and time consuming 
to the point of being potentially dangerous for the individual and/or the public. 
 
IMPACT STATEMENT: 
 
This resolution affects Probate Code sections 2356.5, 4652 and 4617 and Welfare and Institutions Code 
section 5150. 
 
AUTHOR AND/OR PERMANENT CONTACT: Kim R. Hubbard, 668 N. Coast Hwy., #239, Laguna 
Beach, CA 92651; (949) 376-4505; FAX (949) 376-4506, oldmotherelderlaw@yahoo.com 
 
RESPONSIBLE FLOOR DELEGATE: Kim R. Hubbard 
 
COUNTERARGUMENTS 

BAR ASSOCIATION OF SAN FRANCISCO 
 
As with Resolutions 03-11-05, 05-06-05, and 05-07-05, there is no need for this resolution.  An advance 
health care directive is intended for use in situations where a person is incapacitated and unable to make 
health care decisions.  Usually, this situation involves someone who is comatose or in a persistent 
vegetative state.  It is difficult to think of a situation in which such a person would require involuntary 
commitment because they posed a danger to themselves or others. 
 
Also, the directive form already includes the ability to order procedures needed for mental health 
concerns.  If a person’s primary physician determines that the person is no longer able to make his or her 
own health care decisions, the directive becomes effective and the agent has the ability under the 
directive to make health care decisions, including any procedures necessary for the treatment of the 
person’s mental health.  It would not appear necessary to commence an involuntary commitment in such 
a situation; the agent could simply consent to the mental health treatment needed.  The addition of a 
5150 power in the form is therefore unnecessary. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This amendment and the amendments proposed in companion resolutions 5-06-05, 5-07-05 and 5-09-05 
are unnecessary and create the potential for abuse of the rights of conservatees.  Conservators may now 
take conservatees to a mental health facility and/or call the police, and they have authority to recommend 
placement in the facility for evaluation and stabilization. The amendment would also create another hurdle 
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to the establishment of conservatorships.  Proposed conservatees are likely to be less willing to accept a 
conservator if the conservator has the authority to place them in a mental health facility absent the 
recommendation of a mental health professional.  
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RESOLUTION 05-09-05 
 
DIGEST 
Dementia Conservatorships: Emergency Authority of Conservator
Amends Probate Code section 2356.5 to give a conservator with dementia powers limited authority to 
place the conservatee in a mental health facility without court order. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:
Similar to 03-11-05, 5-06-05, 5-07-05 and 5-08-05. 
 
Reasons: 
This resolution amends Probate Code section 2356.5 to give a conservator with dementia powers limited 
authority to place the conservatee in a mental health facility without court order.  This resolution should be 
disapproved because the facilities in which the conservatee could be placed for the limited time period 
are locked facilities, and placement in such facilities is controlled exclusively by the Lanterman-Petris-
Short Act (LPSA) for involuntary civil commitments and treatment for mentally disordered individuals 
(Welf. & Inst. Code, §§ 5000 et seq.). 
 
The resolution would also contradict the provisions of Probate Code section 2356(a), which provides that 
“[i]nvoluntary civil placement of a ward or conservatee in a mental health treatment facility may be 
obtained only pursuant to Chapter 2 (commencing with Section 5150) or Chapter 3 (commencing with 
Section 5350) of Part 1 of Division 5 of the Welfare and Institutions Code.”  It would contradict Probate 
Code section 2356.5(e) as well. 
 
Conservators in “dementia conservatorships” established under Probate Code section 2356.5 have power 
to place a conservatee in a “secured perimeter residential care facility for the elderly...” or a “locked and 
secured nursing facility which specializes in the care and treatment of people with dementia....” (Prob. 
Code, § 2356.5(b).)  If a conservatee in such a facility should “decompensate,” a condition where the 
defense mechanisms of a patient fail to prevent a mental disorder, and the conservatee should become 
“gravely disabled” or a danger to himself or herself or others, as defined under the LPSA, the remedy is to 
seek relief under Welfare & Institutions Code section 5150.  The proposed resolution does not contain the 
protection for the civil rights of the person detained that are contained in the LPSA. 
 
SECTION/COMMITTEE REPORTS 
 
TRUSTS & ESTATES COMMITTEE RECOMMENDATION  
DISAPPROVE 
 
The proponent’s rationale for this proposal is the difficulty in obtaining qualified persons to take action in a 
§5150 case due to budget cuts.  While budget cuts have undoubtedly impacted this area, the remedy 
proposed by this resolution is far too broad and raises the specter of confinement of individuals subject to 
conservatorship or who have executed a health care power of attorney with little or no restrictions.  The 
Section believes that individuals would hesitate to execute a power of attorney if the individual knew that 
the designated agent had the power to involuntarily confine the principal.   
  
This position is only that of the Trusts and Estates Section of the State Bar of California.  This position 
has not been adopted by either the State Bar's Board of Governors or overall membership, and is not to 
be construed as representing the position of the State Bar of California.  Membership in the Trusts and 
Estates Section is voluntary and funding for section activities, including all legislative activities, is obtained 
entirely from voluntary sources.
 
TEXT OF RESOLUTION 
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RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Probate Code section 2356.5 to read as follows: 
 

§ 2356.5   
   (a) The Legislature hereby finds and declares: 
   (1) That people with dementia, as defined in the last published edition of the "Diagnostic and 
Statistical Manual of Mental Disorders," should have a conservatorship to serve their unique and 
special needs. 
    (2) That, by adding powers to the probate conservatorship for people with dementia, their 
unique and special needs can be met. This will reduce costs to the conservatee and the family of the 
conservatee, reduce costly administration by state and county government, and safeguard the basic 
dignity and rights of the conservatee. 
    (3) That it is the intent of the Legislature to recognize that the administration of psychotropic 
medications has been, and can be, abused by caregivers and, therefore, granting powers to a 
conservator to authorize these medications for the treatment of dementia requires the protections 
specified in this section. 
    (b

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 

) In an emergency, a conservator may independently authorize the placement of a 14 
15 conservatee, who has previously been diagnosed with a  mental illness and/or mental disability, in a 
16 mental health rehabilitation center or an institution for mental disease for a period not to exceed 
17 seventy-two (72) hours, solely for the purpose of evaluation and stabilization, without a court order. 

    (b)(c) Notwithstanding any other provision of law, a conservator may authorize the 
placement of a conservatee in a secured perimeter residential care facility for the elderly operated 
pursuant to 

18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 

Section 1569.698 of the Health and Safety Code, or a locked and secured nursing facility 
which specializes in the care and treatment of people with dementia pursuant to subdivision (c) of 
Section 1569.691 of the Health and Safety Code, and which has a care plan that meets the 
requirements of Section 87724 of Title 22 of the California Code of Regulations, upon a court's 
finding, by clear and convincing evidence, of all of the following: 
    (1) The conservatee has dementia, as defined in the last published edition of the "Diagnostic 
and Statistical Manual of Mental Disorders." 
    (2) The conservatee lacks the capacity to give informed consent to this placement and has 
at least one mental function deficit pursuant to subdivision (a) of Section 811, and this deficit 
significantly impairs the person's ability to understand and appreciate the consequences of his or her 
actions pursuant to subdivision (b) of Section 811. 
    (3) The conservatee needs or would benefit from a restricted and secure environment, as 
demonstrated by evidence presented by the physician or psychologist referred to in paragraph (3) of 
subdivision (f). 
    (4) The court finds that the proposed placement in a locked facility is the least restrictive 
placement appropriate to the needs of the conservatee. 
    (c)(d) Notwithstanding any other provision of law, a conservator of a person may authorize 
the administration of medications appropriate for the care and treatment of dementia, upon a court's 
finding, by clear and convincing evidence, of all of the following: 
  (1) The conservatee has dementia, as defined in the last published edition of the "Diagnostic 
and Statistical Manual of Mental Disorders." 
   (2) The conservatee lacks the capacity to give informed consent to the administration of 
medications appropriate to the care of dementia, and has at least one mental function deficit 
pursuant to subdivision (a) of Section 811, and this deficit or deficits significantly impairs the person's 
ability to understand and appreciate the consequences of his or her actions pursuant to subdivision 
(b) of Section 811 . 
    (3) The conservatee needs or would benefit from appropriate medication as demonstrated 
by evidence presented by the physician or psychologist referred to in paragraph (3) of subdivision (f). 
    

36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

(d)(e) Pursuant to subdivision (b) of Section 2355, in the case of a person who is an 
adherent of a religion whose tenets and practices call for a reliance on prayer alone for healing, the 
treatment required by the conservator under subdivision (c) shall be by an accredited practitioner of 
that religion in lieu of the administration of medications. 
    

48 
49 
50 
51 

(e)(f) A conservatee who is to be placed in a facility pursuant to this section shall not be 
placed in a mental health rehabilitation center as described in 

52 
53 Section 5675 of the Welfare and 
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Institutions Code, or in an institution for mental disease as described in Section 5900 of the Welfare 
and Institutions Code

54 
55 . 

    (f)(g) A petition for authority to act under this section shall be governed by Section 2357, 
except: 
   (1) The conservatee shall be represented by an attorney pursuant to Chapter 4 
(commencing with Section 1470) of Part 1. 
    (2) The conservatee shall be produced at the hearing, unless excused pursuant to Section 
1893. 
    (3) The petition shall be supported by a declaration of a licensed physician, or a licensed 
psychologist within the scope of his or her licensure, regarding each of the findings required to be 
made under this section for any power requested, except that the psychologist has at least two years 
of experience in diagnosing dementia. 
    (4) The petition may be filed by any of the persons designated in Section 1891. 
    

56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 

(g)(h) The court investigator shall annually investigate and report to the court every two 
years pursuant to Sections 1850 and 1851 if the conservator is authorized to act under this section. 
In addition to the other matters provided in Section 1851, the conservatee shall be specifically 
advised by the investigator that the conservatee has the right to object to the conservator's powers 
granted under this section, and the report shall also include whether powers granted under this 
section are warranted. If the conservatee objects to the conservator's powers granted under this 
section, or the investigator determines that some change in the powers granted under this section is 
warranted, the court shall provide a copy of the report to the attorney of record for the conservatee. If 
no attorney has been appointed for the conservatee, one shall be appointed pursuant to Chapter 4 
(commencing with Section 1470) of Part 1. The attorney shall, within 30 days after receiving this 
report, do one of the following: 
    (1) File a petition with the court regarding the status of the conservatee. 
    (2) File a written report with the court stating that the attorney has met with the conservatee 
and determined that the petition would be inappropriate. 
    

67 
68 
69 
70 
71 
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73 
74 
75 
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77 
78 
79 
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(h)(i) A petition to terminate authority granted under this section shall be governed by 
Section 2359. 
    

81 
82 

(i)(j) Nothing in this section shall be construed to affect a conservatorship of the estate of a 
person who has dementia. 
   

83 
84 

(j)(k) Nothing in this section shall affect the laws that would otherwise apply in emergency 
situations. 
    

85 
86 

(k)(l) Nothing in this section shall affect current law regarding the power of a probate court to 
fix the residence of a conservatee or to authorize medical treatment for any conservatee who has not 
been determined to have dementia. 
    

87 
88 
89 

(l)(m)(1) Until such time as the conservatorship becomes subject to review pursuant to 
Section 1850, this section shall not apply to a conservatorship established on or before the effective 
date of the adoption of Judicial Council forms that reflect the procedures authorized by this section, 
or January 1, 1998, whichever occurs first. 
    (2) Upon the adoption of Judicial Council forms that reflect the procedures authorized by this 
section or January 1, 1998, whichever occurs first, this section shall apply to any conservatorships 
established after that date.  

90 
91 
92 
93 
94 
95 
96 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASON: 
 
Existing law: Does not permit a conservator, with dementia powers, to involuntarily place their 
conservatee in a mental health rehabilitation center as described in Section 5675 of the Welfare and 
Institutions Code or a institution for mental disease as described in Section 5900 of the Welfare and 
Institutions Code. 
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This Resolution: Would permit a conservator with dementia powers to involuntarily place their 
conservatee in either type of facility for a period not to exceed seventy-two (72) hours for the sole 
purpose of evaluation and stabilization. 
  
The Problem:  If an elder has been diagnosed with dementia and placed under a conservatorship, with 
dementia powers being granted to the conservator, and then decompensates, the only alternative is to 
5150 them as currently set forth in the Welfare and Institutions Code. However, this is a drastic 
procedure, difficult to obtain and time consuming to the point of being potentially dangerous for the 
individual and/or the public. 
 
IMPACT STATEMENT: 
 
This resolution affects Probate Code sections 4617, 4652 and 4701 and Welfare and Institutions code 
section 5150. 
 
AUTHOR AND/OR PERMANENT CONTACT: Kim R. Hubbard, 668 N. Coast Hwy., #239, Laguna 
Beach, CA 92651; (949) 376-4505; FAX (949) 376-4506, oldmotherelderlaw@yahoo.com 
 
RESPONSIBLE FLOOR DELEGATE: Kim R. Hubbard  
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This amendment and the amendments proposed in companion resolutions 5-06-05, 5-07-05 and 5-08-05 
are unnecessary and create the potential for abuse of the rights of conservatees.  Conservators may now 
take conservatees to a mental health facility and/or call the police, and they have authority to recommend 
placement in the facility for evaluation and stabilization. The amendment would also create another hurdle 
to the establishment of conservatorships.  Proposed conservatees are likely to be less willing to accept a 
conservator if the conservator has the authority to place them in a mental health facility absent the 
recommendation of a mental health professional. 
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RESOLUTION 05-10-05 
 
DIGEST 
Probate: Order Confirming Sale of Real Property 
Amends Judicial Council Form DE-265/GC-065 (Order Confirming Sale of Real Property) to clarify the 
term “personal representative.” 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:
No similar resolutions found. 
 
Reasons: 
This resolution amends Judicial Council Form DE-265/GC-065 (Order Confirming Sale of Real Property) 
to clarify the term “personal representative.”  This resolution should be disapproved because the Judicial 
Council, in response to suggestions by the proponent, is in the process of amending the form to include 
guardians and conservators of estates as well as personal representatives. 
 
The resolution should also be disapproved because it attempts to include conservators and guardians of 
estates within the definition of “personal representative,” which is a term specifically defined in the probate 
code as relating only to executors and administrators of probate estates. 
 
TRUSTS & ESTATES COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
The Judicial Council has circulated for comment proposed revisions to form DE-265/GC-065, see 
Invitation to Comment, SPR-05-44. Those revisions include the terms conservator and guardian without 
attempting to redefine the term personal representative.  The Section believes that the revision of the form 
to include additional parties as currently proposed by the Judicial Council is preferable and that the 
proposed resolution would create confusion.   
 
This position is only that of the Trusts and Estates Section of the State Bar of California.  This position has 
not been adopted by either the State Bar's Board of Governors or overall membership, and is not to be 
construed as representing the position of the State Bar of California.  Membership in the Trusts and 
Estates Section is voluntary and funding for section activities, including all legislative activities, is obtained 
entirely from voluntary sources.
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends the Judicial 
Council amend Judicial Council Form DE-265/GC-065 (Order Confirming Sale of Real Property) to read as 
follows: 
 

Form DE-265/GC-065 1 
2 
3 

[Paragraphs (1) through (7) of Form DE-265/GC-065 remain unchanged.] 
8.  The personal representative has made reasonable efforts to obtain the highest and best price 
reasonably attainable for the property. [For purposes of this Order, �personal representative� 
includes administrators, executors, guardians and conservators (general, special or temporary.]

4 
 5 

6 [Paragraphs (9) through (15) remain unchanged.] 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Sacramento County Bar Association 
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STATEMENT OF REASONS: 
 
Existing Law.  The present form is confusing because it does not specify that a Conservator or 
Guardian may act pursuant to an Order Confirming Sale of Real Property even though they are 
not considered “personal representatives” under the law. 
 
This Resolution:  Would allow conservators and guardians to transfer property as a “personal 
representative” as mandated by the form. 
 
The Problem:   Some title companies may require that a conservator or guardian sign a transfer 
deed as “personal representative”, when in fact they should sign as conservator or guardian.  This 
does not comport with the definition of “personal representative” in Probate Code section 58. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jean C. McEvoy, 1006 4th Street, Suite 243, 
Sacramento, CA 95814, phone (916) 443-7636; fax (916) 551-1333; email: 
jean.c.mcevoy@worldnet.att.net.   
 
RESPONSIBLE FLOOR DELEGATE:   Jean C. McEvoy 
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 RESOLUTION 05-11-05 
 
DIGEST 
Probate: Gifts to Relatives of Spouse
Amends Probate Code section 6122 to provide that devises to issue or other relatives of a former spouse 
of the deceased are not revoked by dissolution or annulment of the marriage. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to 5-12-05. 
 
Reasons: 
This resolution amends Probate Code section 6122 to provide that devises to issue or other relatives of a 
former spouse of the deceased are not revoked by dissolution or annulment of the marriage.  This 
resolution should be approved in principle because it would clarify sub-section (c)(1) of Probate Code 
section 6122, which provides only that gifts to a former spouse are revoked by dissolution and annulment.   
 
Although the courts in the two cases cited by proponent felt that a decedent would not want gifts to the 
former spouse’s children or relatives carried out after the dissolution or annulment, it is just as likely in this 
modern world of multiple marriages and families that the decedent would have had a good relationship 
with those children or relatives and would not have wanted the gifts revoked.  Moreover, the average 
individual would prefer to avoid the cost of re-writing his or her will after the dissolution or annulment.  If 
the person had specifically included the relatives of the spouse in the will, it was probably because the 
person had a good relationship with them, which would not necessarily have been affected by the 
dissolution or annulment.  Where there is a true class gift, however, such as “to the class composed of the 
heirs of my spouse,” there is good reason to revoke the gift.  This amendment works for both purposes. 
 
SECTION/COMMITTEE REPORTS 
 
TRUSTS & ESTATES COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
This proposal attempts to undo the result from the cases of Estate of Hermon (1995) 39 Cal. App. 4th 1526 
and Estate of Jones (2004) 122 Cal. App. 4th 326 which found that gifts to named stepchildren were class 
gifts and thus revoked by divorce.  The Jones court recommended that the legislature adopt UPC 2-804 
which provides that divorce would revoke devises to the former spouse or partner’s relatives.  The 
proponent believes that it is equally likely to presume that even after termination of a relationship, gifts to a 
spouse or domestic partner’s relatives were intended to continue.  He also notes that the current Judicial 
Council Family Law Judgment form does not warn of the potential termination of gifts to relatives of the 
spouse or partner.  While some relationships may be good in these circumstances, the UPC provision 
seems more likely to be the norm and thus, if statutory change is to be made, the UPC provision should be 
adopted and the Judicial Council form modified to reflect this provision.   The Section also questions 
whether the proposed legislation would actually change the result in Hermon and Jones. 
 
This position is only that of the Trusts and Estates Section of the State Bar of California.  This position has 
not been adopted by either the State Bar's Board of Governors or overall membership, and is not to be 
construed as representing the position of the State Bar of California.  Membership in the Trusts and 
Estates Section is voluntary and funding for section activities, including all legislative activities, is obtained 
entirely from voluntary sources. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
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be sponsored to amend Probate Code section 6122 to read as follows: 
 

§ 6122 
(a) Unless the will expressly provides otherwise, if after executing a will the testator’s 

marriage is dissolved or annulled, the dissolution or annulment revokes all of the following: 
(1) Any disposition or appointment of property made by the will to the former spouse. 
(2) Any provision of the will conferring a general or special power of appointment on the 

former spouse. 
(3) Any provision of the will nominating the former spouse as executor, trustee, conservator, 

or guardian. 
(b) If any disposition or other provision of a will is revoked solely by this section, it is revived 

by the testator’s remarriage to the former spouse. 
(c) In case of revocation by dissolution or annulment: 
(1) Property prevented from passing to a former spouse because of the revocation passes as 

if the former spouse failed to survive the testator, provided, however, that devises to the issue or 13 
other relatives of the former spouse are not revoked by the dissolution or annulment unless the 14 
devises to such issue or other relatives are class gifts and are specifically designated as such. 15 

16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 

(2) Other provisions of the will conferring some power or office on the former spouse shall be 
interpreted as if the former spouse failed to survive the testator. 

(d) For purposes of this section, dissolution or annulment means any dissolution or 
annulment which would exclude the spouse as a surviving spouse within the meaning of Section 78.  
A decree of legal separation which does not terminate the status of husband and wife is not a 
dissolution for purposes of this section. 

(e) Except as provided in Section 6122.1, no change of circumstances other than as 
described in this section revokes a will. 

(f) Subdivisions (a) to (d), inclusive, do not apply to any case where the final judgment of 
dissolution or annulment of marriage occurs before January 1, 1985.  That case is governed by the 
law in effect prior to January 1, 1985. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Did not provide that gifts to the issue or relatives of the former spouse would be revoked by 
dissolution or annulment of marriage, until the cases of Estate of Hermon (1995) 39 Cal.App.4th 1526, 46 
Cal.Rptr.2d 577, and Estate of Jones (2004) 122 Cal.App.4th 326, 18 Cal.Rptr.3d 637, in which the courts 
determined that gifts to named stepdaughters, and to the spouse’s children, were class gifts, and the 
presumed intent of the testator would have been to exclude the class after the revocation.  The court in 
Hermon recommended that the legislature should adopt Uniform Probate Code 2-804, which provided that 
divorce would revoke devises to the former spouse’s relatives.  
 
This Resolution: Would make it clear that gifts to the issue or relatives of the former spouse are not 
revoked by dissolution or annulment, unless they are specifically designated as class gifts to the issue or 
relatives. 
 
The Problem: The Hermon and Jones cases rely on what the court determined was the presumed intent of 
the testator.  Many testators, however, have excellent relationships with their step-children or 
grandchildren, and with other relatives of the former spouse.  It is just as likely that a testator would not 
have wanted such gifts revoked by the dissolution or annulment.  Each person obtaining a dissolution or 
annulment presently receives a copy of Judicial Council Form FL-180 (Judgment (Family Law)), which 
informs them that gifts to the former spouse are revoked but says nothing about gifts to other relatives of 
the former spouse.  This change in the statute would retain a clear guideline for persons obtaining a 
dissolution or annulment and would make it unnecessary for parties to litigate to determine their rights in 



05-11-3 

such situations. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Borden D. Webb, Webb, Patterson and Tapella, 906 G 
Street, Suite 630, Sacramento, CA  95814, (916) 447-1675, email: bwebb@probateattorneys.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Borden D. Webb 
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 RESOLUTION 05-12-05 
 
DIGEST 
Probate: Gifts to Relatives of Domestic Partner 
Amends Probate Code section 6122.1 to provide that devises to issue or other relatives of a former 
domestic partner of the deceased are not revoked by termination of the partnership. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to 5-11-05. 
 
Reasons: 
This resolution amends Probate Code section 6122.1 to provide that devises to issue or other relatives of 
a former domestic partner of the deceased are not revoked by termination of the partnership.  This 
resolution should be approved in principle because it would clarify sub-section (c)(1) of Probate Code 
section 6122.1, which provides only that gifts to a former domestic partner are revoked by termination of 
the partnership. 
 
Although the courts in the two cases cited by proponent felt that a decedent would not want gifts to a 
former spouse’s children or relatives carried out after dissolution or annulment of the marriage (a concept 
likely to be extended to domestic partnerships), it is just as likely in this modern world of multiple families, 
marriages, and domestic partnerships that the decedent would have had a good relationship with those 
children or relatives and would not have wanted the gifts revoked.  Moreover, the average individual would 
prefer to avoid the cost of re-writing his or her will after the termination.  If the person had specifically 
included the relatives of the domestic partner in the will, it was probably because the person had a good 
relationship with them, which would not necessarily have been affected by the termination.  Where there is 
a true class gift, however, such as “to the class composed of the heirs of my domestic partner,” there is 
good reason to revoke the gift.  This amendment works for both purposes. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Probate Code section 6122.1 to read as follows: 
 

§ 6122.1 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 

(a) Unless the will expressly provides otherwise, if after executing a will the testator’s 
domestic partnership is terminated, the termination revokes all of the following: 

(1) Any disposition or appointment of property made by the will to the former domestic 
partner. 

(2) Any provision of the will conferring a general or special power of appointment on the 
former domestic partner. 

(3) Any provision of the will nominating the former domestic partner as executor, trustee, 
conservator, or guardian. 

(b) If any disposition or other provision of a will is revoked solely by this section, it is revived 
by the testator establishing another domestic partnership with the former domestic partner. 

(c) In case of revocation by termination by a domestic partnership: 
(1) Property prevented from passing to a former domestic partner because of the revocation 

passes as if the former domestic partner failed to survive the testator, provided, however, that 14 
devises to the issue or other relatives of the former domestic partner are not revoked by the 15 
termination unless the devises to such issue or other relatives are class gifts and are specifically 16 
designated as such. 17 

18 (2) Other provisions of the will conferring some power or office on the former domestic 
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19 
20 

partner shall be interpreted as if the former domestic partner failed to survive the testator. 
(d) This section shall apply only to wills executed on or after January 1, 2002. 

 
(Proposed new language underlined, language to be deleted stricken.) 

 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Did not provide that gifts to the issue or relatives of the former spouse of a married person, 
under the very similar provisions of Probate Code section 6122, would be revoked by dissolution or 
annulment of marriage, until the cases of Estate of Hermon (1995) 39 Cal.App.4th 1526, 46 Cal.Rptr.2d 
577, and Estate of Jones (2004) 122 Cal.App.4th 326, 18 Cal.Rptr.3d 637, in which the courts determined 
that gifts to named stepdaughters, and to the former spouse’s children, were class gifts, and the presumed 
intent of the testator would have been to exclude the class after the revocation.  The court in Hermon 
recommended that the legislature should adopt Uniform Probate Code section 2-804, which provided that 
divorce would revoke devises to the former spouse’s relatives.  
 
This Resolution: Would make it clear that gifts to the issue or relatives of the former domestic partner are 
not revoked by termination of the domestic partnership, unless they are specifically designated as class 
gifts to the issue or relatives. 
 
The Problem: The Hermon and Jones cases rely on what the court determined was the presumed intent of 
the testator, and very likely will be applied to domestic partnerships when the issue arises.  Many 
testators, however, have excellent relationships with their step-children or grandchildren, and with other 
relatives of the former domestic partner.  It is just as likely that a testator would not have wanted such gifts 
revoked by the dissolution or annulment.  Each person obtaining a termination of their domestic 
partnership through the court presently receives a copy of Judicial Council Form FL-180 (Judgment 
(Family Law)), which informs them that the termination may automatically cancel gifts to the former 
domestic partner but says nothing about gifts to other relatives of the former domestic partner.  This 
change in the statute would retain a clear guideline for persons terminating their domestic partnership and 
would make it unnecessary for parties to litigate to determine their rights in such situations. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Borden D. Webb, Webb, Patterson and Tapella, 906 G 
Street, Suite 630, Sacramento, CA  95814, (916) 447-1675, e-mail bwebb@probateattorneys.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Borden D. Webb 
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RESOLUTION 06-01-05 
 

DIGEST 
Professional Conduct:  Retention of Former Jurors as Consultants 
Amends Rule 5-320 of the Rules of Professional Conduct to prohibit attorneys from hiring former jurors as 
consultants or paying them for their silence. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Rule 5-320 of the Rules of Professional Conduct to prohibit attorneys from hiring 
former jurors as consultants or paying them for their silence.  This resolution should be disapproved 
because it is too broad and would prohibit legitimate and accepted forms of post-trial jury contacts by 
attorneys. 
 
The proponent points out that there have been several recent cases in which a hung jury occurred and an 
attorney for one of the litigants then paid former jurors to act as jury consultants during the retrial of the 
matter.  Admittedly, in such extreme cases there might be a danger to the integrity of the jury system.  
However, there is no evidence that such practices are as widespread as the proponent fears, and in any 
event, serious transgressions can be handled by the court on a case-by-case basis.  Most significantly, the 
resolution would prohibit jurors from receiving any compensation – even parking fees or a cup of coffee – 
from an attorney for being interviewed after a verdict.  After suffering the inconvenience of sitting a long 
trial with next to no compensation, jurors should not be discouraged further from speaking with the 
attorneys on the case.  Barring attorneys from giving former jurors any benefit at all for their time and 
knowledge is an unnecessary and onerous restriction. 
 
A recent bill attempted to address the potential problem, but died in committee because it would have 
imposed criminal penalties on jurors.  (Assembly Bill No. 473 [2003-2004 Reg. Sess.].)  Although it makes 
more sense, as the proponent suggests, to sanction the attorney rather than the juror, this resolution is still 
too restrictive. 
 
SECTION/COMMITTEE REPORTS 
 
STATE BAR PROFESSIONAL COMPETENCE UNIT 
NO RECOMMENDATION 
 
Resolution 6-1-2005 seeks an amendment to the Rules of Professional Conduct, specifically rule 5-320 [re 
contact with jurors].  At this time, the Competence Unit does not approve or disapprove the proposed rule 
amendment.  For the benefit of the Conference, the Competence Unit addresses current State Bar procedure 
for considering amendments to the Rules of Professional Conduct.   
 
The State Bar is considering amendments to the Rules of Professional Conduct through the work of its Special 
Commission for the Revision of the Rules of Professional Conduct (“Rules Revision Commission”).  The Rules 
Revision Commission is charged with conducting a cover-to-cover review of the California rules and proposing 
comprehensive amendments for consideration by the State Bar Board of Governors.  The comprehensive 
review will include rule 5-320. In the interest of national uniformity, the Rules Revision Commission’s charter 
also includes the task of studying the amendments to the American Bar Association’s Model Rules of 
Professional Conduct developed by the American Bar Association’s Ethics 2000 Commission, including Model 
Rule 3.5(c) [re contact with a juror after discharge of the jury].   
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1 
2 
3 
4 
5 
6 
7 
8 

Accordingly, the Competence Unit believes that the general subject matter of the proponent’s desired initiative 
is in process appropriately with the State Bar through its Rules Revision Commission.  Should the Conference 
approve Resolution 6-1-2005, the Conference’s good work, including the written reports received on the 
resolution will be very helpful to the State Bar in referring the Conference’s proposed rule amendment to the 
Rules Revision Commission.  In addition, as the Rules Revision Commission largely meets in open session, 
the proponents and any other interested members of the Conference would be welcomed to attend the Rules 
Revision Commission’s meetings.         
 
This position is solely that of the State Bar's Professional Competence Unit (“Competence Unit”) and has not 
been adopted or endorsed by the State Bar's Board of Governors. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that Rule 5-320 
of the Rules of Professional Conduct be amended as follows: 
 

Rule 5-320 
(A) A member connected with a case shall not communicate directly or indirectly with anyone 

the member knows to be a member of the venire from which the jury will be selected for trial of that 
case. 

(B) During trial a member connected with the case shall not communicate directly or indirectly 
with any juror. 

(C) During trial a member who is not connected with the case shall not communicate directly 
or indirectly concerning the case with anyone the member knows is a juror in the case. 

(D) (1) After discharge of the jury from further consideration of a case a member shall not ask 
questions of or make comments to a member of that jury that are intended to harass or embarrass 
the juror or to influence the juror's actions in future jury service. 

9 
10 
11 

(2) A member connected with a case shall not confer, or offer or agree to confer, any 12 
payment or benefit upon a former juror in that case, or upon a third person who is acting on behalf of 13 
a former juror in that case, in consideration for the former juror or third person supplying consultation 14 
or any other services to a party to that case concerning any aspect of the subject matter at issue in 15 
the case in which the former juror served in connection with a retrial of the case. 16 

(3) A member connected with a case shall not enter into or participate in an agreement 17 
between a former juror and a party to that case that would preclude the former juror from discussing 18 
the case in which the juror served with any other party to that case or any agent of another party to 19 
the case. 20 

21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 

(E) A member shall not directly or indirectly conduct an out of court investigation of a person 
who is either a member of a venire or a juror in a manner likely to influence the state of mind of such 
person in connection with present or future jury service. 

(F) All restrictions imposed by this rule also apply to communications with, or investigations 
of, members of the family of a person who is either a member of a venire or a juror. 

(G) A member shall reveal promptly to the court improper conduct by a person who is either a 
member of a venire or a juror, or by another toward a person who is a either a member of a venire or 
a juror or a member of his or her family, of which the member has knowledge. 

(H) This rule does not prohibit a member from communicating with persons who are 
members of a venire or jurors as a part of the official proceedings. 

(I) For purposes of this rule, "juror" means any empaneled, discharged, or excused juror. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
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Existing Law:  Permits attorneys to pay jurors as consultants on the retrial of a case on which the juror 
formerly served. 
 
This Resolution:  Makes paying a former juror as a consultant on retrial of the same case a basis for 
professional discipline. 
 
The Problem:  Rule 5-320 of the Rules of Professional Conduct regulates attorneys= contacts with jurors 
in cases in which an attorney participates.  However, the rule contains no prohibition against paying former 
jurors as consultants in the retrial of a case in which the former juror served, nor is there any rule on 
contracting with a former juror to prevent that juror from speaking with another party to the case. 
 
Recently, some attorneys have entered into paid consulting arrangements with jurors in cases which 
resulted in mistrials in connection with the retrial of the case.  The consulting arrangements also stipulate 
that the former jurors are consultants to the attorney and that the other party or parties to the case are 
prohibited from contacting the former jurors.   
 
Although jurors are woefully underpaid for their important service, California attorneys should not be 
implicitly or explicitly offering jurors a financial incentive to "hang" the first jury so they can be consultants 
on a retrial.  A rule prohibiting attorneys in all cases, not just criminal cases, from agreeing to pay jurors or 
contracting with former jurors to prevent contact with other parties would remove this incentive. 
 
The legislature has recently attempted to address this situation.  Assembly Bill 473, which was introduced 
in the last legislative session, would have made it a criminal offense for jurors and attorneys alike to enter 
into paid consulting arrangements in connection with a retrial of a criminal case.  The bill died in 
committee.  This resolution would solve the problem posed by such arrangements without creating the 
onerous possibility of a criminal sanction. 
 
In accordance with CDCBA rules, BASF timely offers this resolution for consideration. Consistent with 
traditional CDCBA practice, the Proponent reserves the right to timely withdraw or amend the resolution. 
 
IMPACT STATEMENT 
 
The proposed resolution does not affect any other statute, rule or regulation. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick H. Fabian, Law Office of Patrick H. Fabian, One 
Embarcadero Center, Suite 500, San Francisco, CA 94111, telephone (415) 296-9400, e-mail 
phf@phfabian.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Patrick H. Fabian 
 
COUNTERARGUMENT 
 
ORANGE COUNTY BAR ASSOCIATION 
 
This resolution seeks to address a serious concern with respect to using former jurors as paid consultants. 
 However, as written, it goes farther than need be.   Jury participation is a basic civic duty and privilege, 
much like voting.   Jurors should be able to express their opinions about their jury service, and parties 
should be free to poll jurors after a case, much like voters are polled after casting their ballots in an 
election.  The intent of discouraging jurors from intentionally “hanging” a case on the hopes of becoming 
highly paid consultants upon retrial is a laudable, and section (D)(3) is narrowly crafted to address that 
concern.  However, section (D) (2) of the resolution is ambiguous enough that it could be read to bar any 
jury polling in which the juror is compensated for their time.   While it is a reality that jurors are barely 
compensated for their civic service, it is not realistic to expect them to express their opinions voluntarily in 
any depth after a trial if the jurors are not fairly paid.    It serves the parties and the interests of justice to 
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learn from the jurors’ experience, and this resolution could unnecessarily chill that learning process. 
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WITHDRAWN 
RESOLUTION 06-02-05 
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RESOLUTION 06-03-05 
 
DIGEST 
Germaneness:  Allowing Conference Activity Involving Individual Officeholders 
Recommends that the Board of Directors amend CDCBA Conference Rule Section 5(D)(3)(c) to allow the 
CDCBA to consider matters involving individual officeholders. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
No similar resolutions found. 
  
Reasons:  
This resolution recommends that the Board of Directors amend CDCBA Conference Rule Section 
5(D)(3)(c) to allow the CDCBA to consider matters involving individual officeholders. This resolution should 
be disapproved because allowing the CDCBA to engage in evaluations of the actions of individual 
officeholders is inconsistent with the mission statement set forth in the Conference Rules and would 
encourage a flood of resolutions evaluating officeholders in federal, state or local offices, thereby impeding 
the Conference’s ability to effectively meet its goals.   
 
According to Section 5(D)(3) of the Conference Rules, the “Conference shall consider only those matters 
that are germane to its mission and its goals.”  The mission of the Conference of Delegates is to “serve 
California by bringing together attorney volunteers from across the State representing diverse 
backgrounds, experience, and expertise to seek, debate and promote creative, non-partisan solutions to 
law-related issues.”  (Conf. Rules, § 5, subd. (D)(3)(a).)  Matters involving “the selection, nomination, 
appointment, or retention of” individuals in public office are partisan in nature.  Evaluating such matters 
would be inconsistent with the mission of the Conference and would encourage a flood of resolutions 
evaluating the numerous officeholders in local, state and federal office in California.  Should that occur, 
then the CDCBA would not be able to meet its many goals.  Individuals or groups who seek to censure 
public officials or to bring attention to matters involving their selection, nomination, appointment or 
retention have other ways to voice their concerns, such as through the political process or the media.  The 
dangers of allowing the CDCBA to be utilized for that purpose outweigh the argument that debating such 
matters is tangentially consistent with some of its goals, especially in light of the Conference’s mission 
statement.  Moreover, Section 5(D)(3)(c) only bars activity involving individual officeholders.  Thus, the 
CDCBA may still consider matters involving proposed changes to the laws, rules or procedures by which 
officeholders are selected, nominated, appointed or retained.     
                 
TEXT OF RESOLUTION 
 
RESOLVED: that the Conference of Delegates of California Bar Associations amend the section of 
Conference Rules, Section 5D(3)(c) to read as follows: 
 

5D(3)(c) 1 
The CDCBA shall not consider any matter or otherwise engage in any activity involving the 2 

selection, nomination, appointment, or retention of any individual to any federal, state, or local office, 3 
or involving the censure of any federal, state, or local office holder.  Nor shall the CDCBA take any 
action that may adversely affect the status of the organization as a tax exempt entity under applicable 
federal and state tax law.  

4 
5 
6 
 

(Proposed new language underlined; language to be deleted stricken) 
  
PROPONENT:  National Lawyers Guild, San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS 
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Existing Rule: The CDCBA may not consider any matter or otherwise engage in any activity involving the 
selection, nomination, appointment, or retention of any individual to any federal, state, or local office, or 
involving the censure of any federal, state, or local office holder.  
 
This Resolution: This resolution reinstates the Conference=s right to review actions of public officials for 
possible violations of law or legal ethics; and where deemed necessary, to call for appropriate action.   
 
The Problem: The problem is obvious.  As Section (3)(c) now stands, it violates the goals of the CDCBA 
Guide for Proponents, Section (3)(b): 
To promote improvements in the California and American systems of justice. 
To promote meaningful access to legal representation and the justice system for all persons regardless of 
their economic or social condition. 
To provide leadership in improving the law to serve the changing needs of society. 
To promote public understanding of and respect for the law, legal profession and the role of the legal 
profession. 
To promote the highest standards of professionalism, competence, and ethical conduct. 
To promote professional growth and to enhance the quality of life of the legal and judicial community. 
To advance the rule of law. 
To promote full and equal participation in the legal profession by all individuals without regard to race, 
gender, religion, national origin, sexual orientation, or economic circumstances. 
To preserve and enhance the ideal of the legal profession as a service profession and its dedication to 
public service. 
To preserve the independence of the legal profession and of the judiciary as fundamental to a free society. 
  
Public officers, elected or appointed, who engage in actions which constitute criminal or unethical 
behavior, or which otherwise violate, attack, or impede conference goals, should be subject to censure, at 
the least, or impeachment.  California lawyers, through this conference, have the duty, the obligation, to 
bring such actions to the attention of the California Bar, the legislature, and the citizens of California. 
 
IMPACT STATEMENT 
 
This resolution does not affect any law, statute, or other rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Doris Brin Walker; voice: 415-282-3240, fax: 415-282-3272 
and Richard P. Koch, 760 Market St. Suite 524, San Francisco, CA 94102.  Telephone: (415) 397-1060 
Fax: (415) 397-3077, email rpkoch@dnai.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Richard P. Koch 
 
COUNTER ARGUMENTS 
 
ORANGE COUNTY BAR ASSOCIATION 
 
The CDCBA is not uniquely qualified to evaluate any individual candidate for public office.  Existing 
Section (3)(c) is not in conflict with the goals or guidelines of the CDCBA.  Our predecessor, the 
Conference of Delegates of the State Bar of California, criticized a public officer who became governor, 
and years later inflicted great pain upon the California judicial system by vetoing the State Bar Dues Bill.  
The CDCBA should learn from that experience, and should not make a similar mistake. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
Section 5D(3)(C) of the existing conference rules prohibits the CDCBA from considering any matters 
during its deliberations involving the selection, nomination, appointment, or retention of any individual to 
any federal, state or local office or involving the censure of any federal, state or local office holder.  The 
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CDCBA is also prohibited from taking any action that may adversely affect the status of the organization 
as tax exempt entity under applicable federal and state law.  Purview has been a vital component of the 
CDCBA’s (and its predecessor the State Bar Conference of Delegates’) mode of operation. The CDCBA 
should confine its annual deliberations to issues uniquely within the expertise of lawyers and avoid 
debating issues which are strictly or substantially political in nature.  This resolution would inappropriately 
re-empower the CDCBA to return to the political arena where it had no business entering in the first place. 



06-04-1 

RESOLUTION 06-04-05 
 

DIGEST 
Attorney-Client Privilege: Representation of Government Organizations 
Amends Business and Professions Code section 6068.1 to allow public attorneys to report wrongdoing by 
public agencies. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to 02-11-03, which was approved in principle. 
 
Reasons: 
This resolution amends Business and Professions Code section 6068.1 to allow public attorneys to report 
wrongdoing by public agencies.  This resolution should be approved in principle because it would address 
problems faced by attorneys representing government agencies who discover criminal wrongdoing in their 
own agencies. 
 
This issue was brought to light in 2000 when the author, an attorney with the Department of Insurance, 
blew the whistle on wrongdoing in the department.  As a result of that report, a disciplinary complaint was 
filed against the attorney with the State Bar.  Although the State Bar did not pursue disciplinary charges, 
the issue of balancing the public interest against the disclosure of privileged information arose.  The 
incident brought to light the fact that existing law (e.g., Gov. Code, § 8547 et seq. [whistleblower statute]; 
Cal. Rules Prof. Cond., Rule 3-600 [governing organizational attorneys]) does not protect or even address 
the disclosure of governmental wrongdoing by public agency attorneys. 
 
As the proponent notes, several unsuccessful attempts have been made to provide for the relief sought by 
this resolution.  On May 10, 2002, the California Supreme Court issued an order rejecting the State Bar’s 
recommendation to amend Rule 3-600 for the stated reason that “the proposed modifications conflict with 
Business and Professions Code section 6068, subdivision (e).”  At least two measures have been 
introduced to resolve that conflict.  (Assembly Bill No. 363 (2001-2002 Reg. Sess.); Assembly Bill No. 
2713 (2003-2004 Reg. Sess.).)  Both were vetoed by Governors Davis (A.B. No. 363) and 
Schwarzenegger (A.B. No. 2713). 
 
A concrete measure should be put in place to address the conundrum faced by public attorneys who 
uncover wrongdoing in their agencies.  Such attorneys are not mere advocates for a client, but also carry 
a public trust in ensuring the government’s lawful operation.  It is in the public’s interest to allow public 
attorneys to report illegal activity without facing drastic professional discipline. 
 
SECTION/COMMITTEE REPORTS 
 
STATE BAR PROFESSIONAL COMPETENCE UNIT 
DISAPPROVE 
 
As indicated by the proponent, in 2002 the substantive change in the law sought by Resolution 6-4-2005 was 
considered by the Supreme Court as a Rule of Professional Conduct amendment but not approved.  Later that 
same year, a statutory change was considered in Assembly Bill No. 363 and this bill was vetoed by then 
Governor Gray Davis.  Last year, another attempt was made to enact a statutory change in Assembly Bill No. 
2713.  Again, the bill was vetoed, this time by current Governor Arnold  Schwarzenegger. 
 
In each instance the desired reform was rejected due to concerns about attorney-client confidentiality and the 
need for a trust relationship that facilitates candor and the best possible legal advice.  At this time, the 
Competence Unit believes that any further effort to enact a substantially similar initiative is not productive. 
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The State Bar is considering amendments to the Rules of Professional Conduct through the work of its Special 
Commission for the Revision of the Rules of Professional Conduct (“Rules Revision Commission”).  The Rules 
Revision Commission is charged with conducting a cover-to-cover review of the California rules and proposing 
comprehensive amendments for consideration by the State Bar Board of Governors.  In the interest of national 
uniformity, the Rules Revision Commission’s charter also includes the task of studying the amendments to the 
American Bar Association’s Model Rules of Professional Conduct developed by the American Bar 
Association’s Ethics 2000 Commission. 
 
The Competence Unit believes that the proponents should consider presenting its policy concerns to the Rules 
Revision Commission.  The Rules Revision Commission is in a position to evaluate the concerns and to 
potentially offer a fresh approach to possible reform. 
 
This position is solely that of the State Bar's Professional Competence Unit (“Competence Unit”) and has not 
been adopted or endorsed by the State Bar's Board of Governors. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be adopted to add Business and Professions Code section 6068.1 to read as follows:  
 

§ 6068.1 1 
(a) If, in the course of representing a governmental organization, an attorney learns of improper 2 
governmental activity, the attorney may take one or both of the following actions: 3 
(1) Urge reconsideration of the matter while explaining its likely consequences to the organization. 4 
(2) Refer the matter to a higher authority in the organization, including, if warranted by the 5 
seriousness of the matter, referral to the highest internal authority that can act on behalf of the 6 
organization. 7 
(b) (1) Notwithstanding subdivision (e) of Section 6068, the attorney may refer the matter to the law 8 
enforcement agency charged with responsibility over the matter or to any other governmental agency 9 
or official charged with overseeing or regulating the matter if the attorney meets one of the following 10 
conditions and all of the requirements described in paragraph (2) are satisfied: 11 
(A) He or she has taken both actions described in subdivision (a) without the matter being resolved. 12 
(B) He or she reasonably believes that taking the actions described in paragraph (1) of subdivision (a) 13 
is not reasonable under the circumstances and that taking the actions described in paragraph (2) of 14 
subdivision (a) is futile. 15 
(C) He or she reasonably believes that the highest internal authority that can act on behalf of the 16 
organization has already, directly or indirectly, participated in the improper governmental activity. 17 
(2) (A) The referral is warranted by the seriousness of the circumstances and is not otherwise 18 
prohibited by law. 19 
(B) The improper governmental activity constitutes the use of the organization's official authority or 20 
influence to commit a crime or to perpetrate fraud. 21 
(C) Further action is required in order to prevent or rectify substantial harm to the public interest or to 22 
the governmental organization resulting from the improper governmental activity. 23 
(c) An attorney's conduct in making a referral under subdivision (b) shall not be a cause for 24 
disbarment, suspension, or other discipline if the attorney has acted reasonably and in good faith to 25 
determine the propriety of making a referral and to identify the appropriate governmental agency or 26 
official as described in subdivision (b).  In addition, an attorney's conduct shall not be 27 
cause for disbarment, suspension, or other discipline if the attorney acted reasonably and in good 28 
faith in choosing to cooperate with the agency or official in the execution of the oversight or regulatory 29 
responsibilities of the agency or official regarding the referral. Once an attorney has made the 30 
referral, this subdivision shall not apply to any further affirmative conduct outside of the scope of 31 
subdivision (b) or this subdivision that is initiated by the attorney to address the improper 32 
governmental activity. 33 
(d) An attorney may, but has no affirmative duty to, take action pursuant to this section. 34 
(e) As used in this section, "improper governmental activity" means conduct by the governmental 35 
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organization or by its agent that meets one or more of the following requirements: 36 
(1) It constitutes the use of the organization's official authority or influence by the agent to commit a 37 
crime, fraud, or other serious and willful violation of law. 38 
(2) It involves the agent's willful misuse of public funds, willful breach of fiduciary duty, or willful or 39 
corrupt misconduct in office. 40 
(3) It involves the agent's willful omission to perform his or her official duty. 41 
(f) This section shall not be construed to require that the improper governmental activity subject to its 42 
provisions be related, directly or indirectly, to the matter for which the attorney was engaged as 43 
outside counsel by the governmental organization. 44 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: National Lawyers Guild, San Francisco Bay Area Chapter  
 
STATEMENT OF REASONS  
 
Existing Law: Imposes on every California attorney the obligation to maintain the confidences of her client. 
 It authorizes an attorney, who in the course of representing an organization learns that an agent of the 
organization acts, intends or refuses to act in a manner that is or may be a violation of law reasonably 
imputable to the organization or in a manner which is likely to result in substantial injury to the 
organization, to urge reconsideration of the matter and refer it to higher authorities in the organization.  If 
the attorney is unsuccessful, she has the right, and where appropriate the duty, to resign. 
 
This Resolution: Would authorize such an attorney, instead of resigning, to refer the matter under 
specified circumstances to law enforcement or to another governmental agency with oversight authority, 
and would exempt the attorney from State Bar discipline for making the referral if the attorney acted 
reasonably and in good faith. 
 
The Problem: Rules of Professional Conduct, rule 3-600, and Business and Professions Code '6068(e) 
underscore the importance of protecting attorney-client confidences.  In representing governmental 
organizations, however, an attorney may encounter circumstances in which the public interest may justify 
her reporting otherwise confidential client information.  The commission of a crime or fraud that may justify 
the breach of the attorney-client privilege includes conflict of interest, misappropriation of public funds, 
embezzlement of property, falsifying government records, and conspiracy to obstruct justice (among 
others).  
Generally, the governmental organization itself is the client of the attorney, not any official within the 
organization, notwithstanding the ability of the official to exercise exclusive power over any given subject 
on the organization’s behalf.  Current law does not provide guidance for attorneys to determine the 
circumstances under which they properly may seek to protect the public interest by reporting improper 
governmental activity to appropriate outside entities. 
The California Supreme Court rejected amendments to Rule 3-600 proposed by the State Bar to provide 
such guidance, stating that the proposed modifications conflict with '6068(e).  Accordingly, in the 2001-
2002 legislative session, AB 363, passed easily through the legislature, was enrolled, and went to 
Governor Davis, who vetoed the bill.   
The bill was reintroduced in the 2003-2004 session as AB 2713 B reproduced verbatim above B again 
passed easily through the legislature, and was vetoed by Governor Schwarzenegger.  
The bill does not compromise the attorney-client privilege.  It maintains the obligation to counsel the 
client’s agents, preserving the integrity of the relationship between the attorney and her governmental-
entity client when the entity’s public mission has been compromised by the conduct of the highest officials 
in the organization, threatening or resulting in substantial injury to the public interest or the organization. 
The bill should be reintroduced, adopted, and signed into law. 
 
IMPACT STATEMENT  
 
This proposed resolution does not affect any other law, statute or rule.  
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AUTHOR AND/OR PERMANENT CONTACT: Cindy Ossias, 1261 Dolores Street, San Francisco, CA 
94110-3614, voice 415-538-4124, fax 415-282-5838, e-mail: cindyao@rcn.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Cindy Ossias 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
While this resolution is premised on the noble premise that attorneys representing public/governmental 
entities should be allowed to disclose confidential information received by them in representing the public 
entities when the government entities actions or refusals to act are contradictory to the public’s interest.  
The reality, however, is attorneys representing public entities do in fact have an ethical duty to their client 
not to disclose confidential information.  As is the case in the private sector, any encroachment on the 
confidential relationship between an attorney and their client, whether an individual or a corporate entity, 
would have a chilling effect on such client’s willingness to disclose information to their attorney necessary 
to facilitate thorough and effective representation.  
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RESOLUTION 06-05-05 
 

DIGEST 
Conference of Delegates:  Germaneness Appeals 
Recommends that the Board of Directors amend Rule 5(a)(D)(7) of the Conference Rules to require a two 
thirds vote of the Board to sustain a germaneness appeal. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution recommends that the Board of Directors amend Rule 5(a)(D)(7) of the Conference Rules 
to require a two thirds vote of the Board to sustain a germaneness appeal.  This resolution should be 
disapproved because it would require the Board’s decision to be appealed to the Board, the same body 
that originally found the resolution not to be germane. 
 
Under the current rules, the Board initially determines whether a resolution is germane.  If the Board finds 
the resolution not germane, the proponent may appeal to the Conference as a whole, which may overturn 
that finding by a two-thirds vote.  (Conference Rule 5(a)(D)(7)(b).) 
 
The new procedure proposed by the resolution, however, would make no sense.  Under the resolution, 
the Board would still determine germaneness, and the proponent could file an appeal.  That appeal, 
however, would then be subjected to a two-thirds vote of the same Board that found the resolution not 
germane.  If that vote failed, the process would stop and the determination would be final.  If, on the other 
hand, two-thirds of the Board decided that its previous action was wrong, only then could the Conference 
take up the issue.  In that case, the appeal would require a vote of two-thirds of the registered delegates, 
instead of two-thirds of those present. 
 
Overturning an adverse determination of germaneness already requires a supermajority vote of the 
Conference.  This is sufficient to prevent the consideration of matters that are not pertinent to the 
Conference’s missions.  The suggested amendment would create confusion and procedural barriers that 
are impossible to overcome. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations Section amend Section 
5(a)(D)(7) of the Rules Of Procedure to read as follows: 
 
1 
2 
3 
4 
5 
6 
7 
8 
9 

(Sections 1 through 4 and 5(A) through (D)(6) remain unchanged) 
(7) Germaneness Determination  
(a) As soon as practicable after a resolution is submitted, the Board shall determine whether it is 
germane to the mission and goals of the Conference in accordance with the criteria set forth in 
subdivision D.(3) of this section. The proponent of any resolution deemed to be not germane by the 
Board shall be notified promptly of this action in writing. The proponent may, within 30 days of the 
mailing of that notice, but in no case later than noon of the day preceding the opening of the 
Conference, submit in writing to the Executive Director an appeal of that determination to the 
Conference, stating the reasons and basis for the appeal.  

10 (b)  Unless the Board determines by a two-thirds affirmative vote of its members that the resolution is 
11 germane, the appeal shall be denied and the decision of the Board shall be final.  If the Board 

determines by a two-thirds affirmative vote of its members that the resolution is germane, then Tthe 
delegates shall decide any

12 
 appeals from the determination of the Board regarding germaneness on 

limited debate.  A member of the Board shall explain the Board’s reasons determining that the 
resolution is not

13 
14 

 germane.  That explanation shall not exceed two minutes in floor time and shall not 
be considered part of the debate on the germaneness issue.  The resolution in question shall be 

15 
16 
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considered by the Conference only if the appeal is sustained by a two-thirds affirmative vote to those 
delegates present and voting

17 
 registered to attend the conference.  18 

19 
20 
21 
22 
23 
24 
25 
26 
27 
28 

(c) If the Conference votes to sustain the germaneness appeal with respect to a resolution, the 
resolution shall automatically be deemed called up for limited debate, unless a call-up for full debate 
is filed no later than one hour following the vote of the Conference to sustain the appeal.  
(d) The Chair shall determine whether any amendments or substitute resolutions proposed from the 
floor are germane in accordance with the criteria set forth in subdivision D.(3) of this section.  
(e) Any determination by the Chair concerning the germaneness of a substitute resolution or 
amendment proposed during the Conference shall be final unless immediately appealed. The appeal 
shall be considered by the Conference on limited debate, and sustained only upon a two-thirds 
affirmative vote of those delegates present and voting.  

(Sections 5(D)(8-14) and 5(E-G) remain unchanged) 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Orange County Bar Association  
 
STATEMENT OF REASONS 
 
Existing Rule:  Section 5(D)(7) of the Rules Of Procedure of the CDCBA provides that if the Board makes 
a determination that a proposed resolution is not germane to the mission and goals of the Conference, 
the proponent may appeal the germaneness of the resolution to the Conference.  Under the existing rule, 
the appeal is determined in the first instance by the delegates, based upon a two-thirds affirmative vote of 
the delegates present and voting.   
 
This Resolution:  This resolution would require that a germaneness appeal first be approved by an 
affirmative vote of two-thirds of the members of the Board.  If so approved by the Board, the resolution 
would further have to be determined to be germane by the delegates, based upon an affirmative vote of 
two-thirds of those delegates registered to attend the Conference.   
 
The Problem:  The first Conference of the CDCBA, as an entity independent from the State Bar Of 
California, was held in 2004.  While the Conference ran smoothly and was reasonably well attended, it 
thereafter drew criticism from attending delegates and the press with respect to certain of the resolutions 
debated and passed at the Conference.  Included in the criticism were Resolutions 11-01-1 (requesting 
that California Congressional Representatives investigate if the President and his administration made 
representations regarding the military action in Iraq) and 11-01-02 (urging the California Congressional 
Delegation take steps to investigate the usurpation of the policy to declare war by the Executive Branch).  
These resolutions were mere “political statements”, over which the CDCBA had no power of persuasion 
or implementation.  In the view of many, these types of resolutions should not be considered by the 
Conference.  Since the Conference is totally dependant upon voluntary participation for its monetary 
support, the Conference cannot afford to alienate those whose support is necessary for the Conference 
to carry out its stated mission.  It is the responsibility of the Board of Directors to establish the overall 
standards for the CDCBA in the first instance.  This resolution would require that the germaneness 
standard be decided by a super majority vote of both the Board and the attending delegates.  Raising the 
germaneness standards to this level will diminish criticism and help assure the future success of the 
Conference.   
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule.   
 
AUTHOR AND/OR PERMANENT CONTACT:  W. Patrick O’Keefe, Jr., 505 South Main Street, Suite 720, 
Orange, California  92868, voice 714-558-1775, fax 714-558-0216, wpolaw@msn.com 
 
RESPONSIBLE FLOOR DELEGATE:  W. Patrick O’Keefe, Jr. 
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COUNTERARGUMENTS 

SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution would amend paragraph (b) of Section 5(D)(7) of the Conference’s Rules of Procedure.  
The purpose of paragraph (b) is to provide a method whereby the delegates may overturn a 
determination by the Board of Directors that a resolution is not “germane.”  The amendment provides that 
the delegates may overturn the determination of the Board only if two-thirds of the members of the Board 
determine that the Board’s initial decision was wrong and should be reversed.  It is extremely unlikely that 
such a determination would ever be made by the Board.  The ultimate authority on this should rest with 
the delegates, not the Board.  A contrary rule would likely contribute to a decline in participation in the 
Conference.  This resolution should be defeated. 
 
BAR ASSOCIATION OF SAN FRANCISCO 
 
The procedure suggested by the proponent makes no sense.  The resolution would require a person 
appealing a germaneness denial to appeal to the same body that had just denied germaneness.  Why 
would the Board of Directors overturn a finding it had just made, especially by a 2/3 vote? 
 
This resolution is nothing but a political beef with resolutions brought in recent years by the National 
Lawyers Guild and other proponents.  Such resolutions, even if ultimately disapproved, are part and 
parcel of the Conference’s existence.  We are, by our nature and our stated purpose, a controversial and 
contentious body.  Many of the issues that have been brought to our floor have engendered spirited 
discussion and vigorous advocacy.  Some of these proposals succeed, and many do not.  The success 
of the Conference lies in exposing these different viewpoints to discussion and debate, not in suffocating 
them before they can even reach the floor on a germaneness appeal. 
 
If delegates disagree with the germaneness or merits of a resolution, the solution is to vote against the 
germaneness appeal, and ultimately against the resolution itself if it reaches the floor.  The germaneness 
of resolutions is not the problem that the proponent seems to believe it to be, and this unworkable 
proposal is certainly not a solution.  The Conference rules on germaneness appeals should be left alone. 
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RESOLUTION 06-06-05 
 

DIGEST 
Government Attorneys: Limited Disclosure of Improper Activities 
Adds Business and Professions Code section 6068.1 allowing public attorneys to report another 
government employee’s willful illegal conduct. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
A similar proposal, AB 363 (Steinberg) was enacted by the Legislature in 2002, but vetoed by the 
governor. At about the same time, the State Bar proposed a similar change to Rule for Professional 
Conduct 3-600, but the Supreme Court declined. 
 
Reasons:  
This resolution adds Business and Professions Code section 6068.1 allowing public attorneys to report 
another government employee’s willful illegal conduct. 
This resolution should be disapproved because this code addition would not free public attorneys to 
report alleged violations with confidence that they are protected from prosecution by the State Bar. 
 
This issue was first raised in 2000 when Cindy Ossias, an attorney employed by the California Insurance 
Department, reported confidential information to two legislative committees. As a result, the insurance 
commissioner, Mr. Quackenbush, resigned.  Ms. Ossias was referred to the State Bar Court for 
prosecution, but it declined.  (Doskow, The Government Attorney and The Right to Blow the Whistle: 
The Cindy Ossias Case and Its Aftermath (A Two-Year Journey to Nowhere) (2003) 21 Whittier L. Rev. 
21,  24-25 (Doskow).)  In 2001, the Attorney General opined that a government attorney was not at liberty 
to disclose confidential information based on the “Whistleblower Statutes” (Government Code sections 
8547, et seq., 9149.20, et seq. and 53296-53299). (84 Ops. Cal. Atty. Gen. 71, at 2001 WL 577741, *4.) 
 
This resolution would amend the Business and Professions Code to exempt public attorneys from 
confidentiality restrictions to allow them to report another government employee’s willful violation of the 
law, misuse of public funds or willful failure to perform an official duty.  The problem is that Rule of 
Professional Conduct 3-600 (Rule 3-600) imposes strict confidentiality on any employee attorney working 
for an organization, public or private. Under the California Constitution, the Supreme Court has the 
“exclusive power to control the admission, discipline and disbarment of persons entitled to practice before 
them.” (84 Opns. Cal. Atty. Gen., supra, at  2001 WL 577741, *6.)  No public attorney could confidently 
report an alleged violation until Rule 3-600 is changed or an exception created by the Supreme Court. 
 
This resolution would be better directed to the Supreme Court. Until it changes its mind, California will 
continue to have one of the strongest confidentiality rules in the United States.  
 
SECTION/COMMITTEE REPORT 
 
STATE BAR PROFESSIONAL COMPETENCE UNIT  
DISAPPROVE 
 
The general concept embodied in Resolution 6-6-2005 has been the subject of recent consideration.  In 
2002, a “whistle-blower” reform was considered by the Supreme Court as a Rule of Professional Conduct 
amendment but not approved.  Later that same year, a statutory change was considered in Assembly Bill 
No. 363 and this bill was vetoed by then Governor Gray Davis.  Last year, another attempt was made to 
enact a statutory change in Assembly Bill No. 2713.  Again, the bill was vetoed, this time by current 
Governor Arnold Schwarzenegger. 
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In each instance the desired reform was rejected due to concerns about attorney-client confidentiality and 
the need for a trust relationship that facilitates candor and the best possible legal advice.  At this time, the 
Competence Unit believes that any further effort to enact a substantially similar initiative is not productive. 
 
The State Bar is considering amendments to the Rules of Professional Conduct through the work of its 
Special Commission for the Revision of the Rules of Professional Conduct (“Rules Revision 
Commission”).  The Rules Revision Commission is charged with conducting a cover-to-cover review of 
the California rules and proposing comprehensive amendments for consideration by the State Bar Board 
of Governors.  In the interest of national uniformity, the Rules Revision Commission’s charter also 
includes the task of studying the amendments to the American Bar Association’s Model Rules of 
Professional Conduct developed by the American Bar Association’s Ethics 2000 Commission. 
 
The Competence Unit believes that the proponents should consider presenting its policy concerns to the 
Rules Revision Commission.  The Rules Revision Commission can evaluate the concerns and may be 
able to offer a fresh approach to achieving reform. 
 
This position is solely that of the State Bar's Professional Competence Unit (“Competence Unit”) and has 
not been adopted or endorsed by the State Bar's Board of Governors. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to add Business and Professions Code section 6068.1 to read as follows:     
 

§ 6068.1 1 
 (a) Definitions. 2 

3 
4 
5 
6 
7 
8 
9 

(1) “Improper governmental activity” defined. As used in this section, "improper governmental 
activity" means conduct by the governmental organization or by its agent that comes within one or 
more of the following: 
(a) Constitutes the use of the organization's official authority or influence by the agent to commit a 
crime, fraud, or other serious and willful violation of law. 
(b) Involves the agent's willful misuse of public funds, willful breach of fiduciary duty, or willful or 
corrupt misconduct in office. 
(c) Involves the agent's willful omission to perform his or her official duty. 10 

11 (2) “Referral” defined. For purposes of this section a “referral” includes notification, whether verbally, 
12 in writing, via electronic mail, or by any other medium, whether given formally or informally, given by 

the attorney to the law enforcement agency charged with responsibility over the matter or to any 13 
other governmental agency or official charged with overseeing or regulating the matter. A “referral” 14 

15 likewise includes any necessary supporting documentation or other materials provided in connection 
therewith.  16 
(b) “Internal” referrals.  If in the course of representing a governmental organization, an attorney 17 

18 learns of improper governmental activity, the attorney may take one or both of the following actions: 
(1) Urge reconsideration of the matter while explaining its likely consequences to the organization. 19 

20 
21 
22 

(2) Refer the matter to a higher authority in the organization, including, if warranted by the 
seriousness of the matter, referral to the highest internal authority that can act on behalf of the 
organization.  
(c) “External” referrals.  Notwithstanding subdivision (e) of Section 6068, if the attorney has taken 23 

24 both actions as described in paragraphs (1) and  (2) of subdivision (b) without the matter being 
resolved, or if the attorney reasonably believes that the highest internal authority that  can act on 25 
behalf of the organization has directly or indirectly  participated in the improper governmental activity, 26 

27 or if the  attorney reasonably believes that taking the actions described in  subdivision (a) are  futile, 
the attorney may refer the matter to the  law enforcement agency charged with responsibility over the 28 

29 matter or to any other governmental agency or official charged with overseeing or regulating the 
matter if all of the following exist: 30 
(1) The referral is warranted by the seriousness of the circumstances and is not otherwise prohibited 31 

32 by law. 

06-06-2 



(2) The improper governmental activity constitutes the use of the organization's official authority or 33 
34 influence to commit a crime or  to perpetrate fraud. 

(3) Further action is required in order to prevent or rectify substantial harm to the public interest or to 35 
the governmental organization resulting from the improper governmental activity. 36 

37 (d) Good-faith disclosure not cause for discipline.  An attorney's conduct in making a referral under 
subdivision  (c) shall not be a cause for disbarment, suspension, or other discipline if the attorney 38 
has acted reasonably and in good faith to determine the propriety of making a referral and to identify 39 

40 the appropriate governmental agency or official as described in  subdivision (c) and to cooperate with 
the agency or official in the  execution of the oversight or regulatory responsibilities of the  agency or 41 
official regarding the referral.  However, once an attorney has made the referral, this subdivision 42 

43 shall not apply to any  further affirmative conduct outside of the scope of subdivision (c) or this 
subdivision that is initiated by the attorney to address the  improper governmental activity. 44 
(e) Retaliation against attorneys prohibited; penalties. 45 
(1) No governmental organization shall make, adopt, or enforce any rule, regulation, or policy, 46 
whether official or de facto, preventing an attorney from making a referral to a government or law 47 
enforcement agency pursuant to this section or from otherwise acting in furtherance this section. 48 
(2) No governmental organization shall discharge, demote, suspend, threaten, harass, deny 49 

50 promotion to, terminate a contract with, or in any other manner discriminate against, an attorney in 
the terms and conditions of employment or contractual relations because of lawful acts done by the 51 
attorney in connection with a referral to a government or law enforcement agency pursuant to this 52 

53 
54 
55 
56 
57 
58 
59 
60 

section, or otherwise done in furtherance of this section. 
(3) A governmental organization that violates subdivision (2) shall be liable for all relief necessary to 
make the attorney whole, including reinstatement with the same seniority status that the employee 
would have had but for the discrimination, two times the amount of back pay, interest on the back 
pay, compensation for any special damage sustained as a result of the discrimination, and, where 
appropriate, punitive damages.  In addition, the governmental organization shall be required to pay 
litigation costs and reasonable attorneys' fees.  An attorney may bring an action in the appropriate 
superior court of the state for  the relief provided in this subdivision. 
(f) Action permitted, not required. An attorney may, but has no affirmative duty to, take action 61 

62 pursuant to this section. 
(g) Scope. This section shall not be construed to require that the improper governmental activity 63 
subject to its provisions be related, directly or indirectly, to the matter for which the attorney was 64 

65 engaged as outside counsel by the governmental organization.   
 

(Proposed new language underlines; language to be deleted stricken.) 
 
PROPONENTS:  Larry Liebenbaum, Jeremy March, , Andi Liebenbaum, Jack Fine, Carol Scott, Jerry 
Benezra, Valerie Merritt, Jennifer Kim, Ralph Perry, Shirley Deutch, Jacqueline Fabe 
 
STATEMENT OF REASONS: 
 
Existing law: The duty of confidentiality, as codified in Business and Professions Code section 6068, 
subdivision (e), generally requires an attorney to maintain “inviolate” the confidentiality of information 
disclosed by a client. An exception exists for information the disclosure of which the attorney reasonably 
believes is necessary to prevent a criminal act that likely to result in death of, or substantial bodily harm 
to, an individual.  
 
This Resolution: Would clarify that an attorney who, in the course of representing a governmental 
organization, learns of improper governmental activity, may, in specified circumstances, refer the matter 
to a law enforcement agency or to another governmental agency; would exempt the attorney from 
disciplinary action for making a referral of the matter; and would protect the attorney from discrimination 
or retaliation by the agency for any such referral. 
 
The Problem: Many attorneys representing public agencies – which are funded by taxpayers’ money and 
ostensibly serve the public interest – feel they have ethical and professional obligations not just to the 
particular agency for which they work, but also the general public. Unfortunately, California law is 
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currently unclear as to when attorneys representing governmental agencies may report unlawful conduct 
by their clients where such disclosures would protect public funds or safety. Business and Professions 
Code section 6068, subdivision (e)—requiring attorneys to keep "inviolate" client confidences and secrets 
"at every peril"—suggests that government lawyers may have to keep silent even in the face of crimes or 
frauds, committed at public expense, by public servants, that could be easily stopped by timely 
disclosures to law enforcement or other public agencies. California law also recognizes a “crime-fraud" 
exception to the duty of confidentiality and to the attorney-client privilege, but it is not clear exactly when 
or how this exception applies. A governmental agency attorney who learns that his or her client is 
engaged in unlawful activity may thus be forced to choose between remaining silent in the face of harm to 
the public, or risking retaliation, sanctions or disbarment for disclosing the illegal activity. 
 
IMPACT STATEMENT 
 
This resolution would clarify Business and Professions Code section 6068, subdivision (e). 
 
AUTHOR AND/OR PERMANENT CONTACT: Jeremy G. March, Esq., 17277 Oak View Drive, Encino, 
CA 91316, 310/339-2868, jgmarch@sbcglobal.net
 
RESPONSIBLE FLOOR DELEGATE: Jeremy G. March, Esq. 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
   
While this resolution is premised on the noble premise that attorneys representing public/governmental 
entities should be allowed to disclose confidential information received by them in representing the public 
entities when the government entities actions or refusals to act are contradictory to the public’s interest.  
The reality, however, is attorneys representing public entities do in fact have an ethical duty to their client 
not to disclose confidential information.  As is in the public’s sector, any legislative encroachment on the 
confidential relationship between an attorney and their client, whether an individual or a corporate entity, 
would have a chilling effect in any such client disclosing information to their attorney necessary to 
facilitate the thorough and effective representation by the public entity’s attorney.   
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RESOLUTION 07-01-05 
 
DIGEST 
Murder: Defense of Duress 
Amends Penal Code section 26 to allow the defense of duress to negate the element of malice in a 
murder case. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 26 to allow the defense of duress to negate the element of 
malice in a murder case.  This resolution should be approved in principle because a killing out of fear for 
one’s own life should at least mitigate murder to manslaughter. 
 
Under California law, duress is not a defense to murder and will not reduce murder to manslaughter.  
(People v. Anderson (2002) 28 Cal.4th 767, 770.)  However, the Model Penal Code and the states of 
Connecticut, New York, North Dakota, Tennessee, Texas and Utah, allow duress as a defense to murder.  
(Id. at 793-794.)  Furthermore, the countries of Belgium, Greece, the Netherlands, Germany, Switzerland, 
and Sweden recognize duress as a defense to murder.  (Id. at 794.)  
 
Under existing law in California, duress would not mitigate murder to manslaughter under the following 
scenario:  Two gang members have kidnapped a rival gang member – with the intent to murder him.  One 
of the conspirators sees a 15-year-old girl walking down the street.  The co-conspirator kidnaps the girl – 
who does not have any gang affiliations – to have her do the actual killing.  The conspirators take the rival 
gang member and the young girl to a rural area.  Once there, the girl is handed a gun and ordered to 
shoot the other kidnap victim.  The 15-year-old initially refuses, but is told that if she does not kill the other 
person she and all her family will be murdered.  Reluctantly, the young girl shoots and kills the other 
victim.  The gang members release the girl, who immediately reports the shooting to police.  The 15-year-
old is then arrested and charged with murder. 
 
Duress may be a mitigating factor that should reduce the charge to manslaughter.  California law should 
recognize that “fear for one’s own life, although not justifying the killing of an innocent, should at least 
mitigate murder to manslaughter.”  (Perkins & Boyce, Criminal Law (3d ed. 1982) chapter 9, section 2, p. 
1058.) 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations amends Penal Code section 
26, to read as follows: 
 

§ 26. 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

All persons are capable of committing crimes except those belonging to the following classes: 
One--Children under the age of 14, in the absence of clear proof that at the time of committing the 

act  charged against them, they knew its wrongfulness. 
Two--Idiots. 
Three--Persons who committed the act or made the omission charged under an ignorance or 

mistake of fact, which disproves any criminal intent. 
Four--Persons who committed the act charged without being conscious thereof. 
Five--Persons who committed the act or made the omission charged through misfortune or by 

accident, when it appears that there was no evil design, intention, or culpable negligence. 
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11 
12 

Six--Persons (unless the crime be punishable with death) who committed the act or made the 
omission charged under threats or menaces sufficient to show that they had reasonable 
cause to and did believe their lives would be endangered if they refused, except that persons 13 
who committed the act or made the omission charged under such threats or menaces 14 
sufficient to show that they had reason to and did believe their lives would be endangered if 15 
they refused shall be deemed to have acted or made the omission charged without malice 16 
aforethought within the meaning of Penal Code section 187. 17 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Women Lawyers' Association of Los Angeles 
 
STATEMENT OF REASONS 
 
Existing law:  Duress is not a defense to murder.  Penal Code section 26 excuses criminal acts or 
omissions made under threats or menaces sufficient to show the defendant had reasonable cause to 
believe and did believe their life was in danger.  The statute excludes crimes punishable with death.  In 
People v. Anderson (2002) 28 Cal.4th 767, the California Supreme Court held that the exclusion applies 
to any crime that was punishable with death in 1850 when the predecessor to Penal Code section 26 was 
adopted.  In 1850, all murder was punishable with death.  Accordingly, the fact that the defendant acts 
under threat to their own life is not a defense to murder, does not reduce the degree of murder and does 
not reduce murder to manslaughter.  (People v. Anderson, supra, at pp. 770-784.)   
 
This Resolution:  Amends Penal Code section 26 to apply the defense of duress to negate the element of 
malice, thus reducing murder to manslaughter. 
 
The Problem:  The Anderson majority observed that “fear for one’s own life does not justify killing an 
innocent person.”  (People v. Anderson, supra, at p. 770.)  However, the Court noted that the Model 
Penal Code does not exclude murder from the duress defense (id., at pp. 772-773) and that statutes in 
some states provide that a killing under duress is manslaughter (id., at p.781).  The Court cited legal 
commentaries that argue that when one kills an innocent person under threat to their own life, the threat 
should mitigate the act to something less than murder.  (Ibid.)  While recognizing policy arguments that 
killing out of fear for one’s own life “should be a crime less than the same killing without such fear . . .” (id., 
at p. 784), the Court concluded that any change in the law is up to the Legislature (ibid.)  California law 
recognizes the existence of mental conditions that operate to reduce culpability.  For example, Evidence 
Code section 1107 allows evidence of battered women’s syndrome to explain the conduct of a defendant 
who suffers from battered women’s syndrome.  Yet, Penal Code section 26 would preclude a person who 
killed an innocent person under threats from her batterer from using evidence of battered women’s 
syndrome to mitigate the crime to something less than murder.  Notably, until 1976, Penal Code section 
26 applied the defense of duress to married women acting under threats by their husbands.  This 
resolution strikes a balance between the policy that fear of one’s own life does not justify killing an 
innocent person, and the fact that one who kills or aids and abets a killing while under threat of their own 
death does not act with malice. 
 
IMPACT STATEMENT 
 
This proposed resolution affects Penal Code section 187. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Mark Alan Hart; 9420 Reseda Blvd., PMB 520, Northridge, 
CA 91324; Tel: (818) 363-0419, malanhart@aol.com 
 
RESPONSIBLE FLOOR DELEGATE:  Mark Alan Hart 
 
COUNTERARGUMENT 
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SAN DIEGO COUNTY BAR ASSOCIATION 
 
The term “endangered” as used in the resolution is vague and not clearly defined. The resolution also 
fails to include the language “reasonable certainty” in order to define the degree of belief that one’s life 
was in jeopardy due to the duress. In addition, defendants could testify as to their state of mind pertaining 
to the belief that their life was in jeopardy thereby creating confusion and leading to subjective proof. This 
resolution would further create a basis for allowing a person to trade his or her life for that of another in a 
situation other than in self-defense. 
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RESOLUTION 07-02-05 
 
DIGEST 
Bail: Requesting Increase in Bail; Consideration of Defendant’s Wealth 
Amends Penal Code section 1269c to require an affidavit requesting a bail enhancement and to prohibit a bail 
increase based solely on a defendant’s wealth.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 1269c to require an affidavit requesting a bail enhancement and to 
prohibit a bail increase based solely on a defendant’s wealth.  This resolution should be approved in principle 
because the purpose of California’s bail system is to assure the defendant’s attendance in court and protect 
the public safety – not to discriminate against financially secure individuals. 
 
Pursuant to Section 1269c, if a peace officer has reasonable cause to believe the amount of bail is insufficient 
to assure the protection of a victim, or family member of a victim, of domestic violence – or the defendant’s 
future appearances – he may prepare an affidavit and present it to the magistrate.  (Pen. Code, §1269(c).)  
The magistrate may set bail in an amount sufficient to assure the protection of a victim or family member of a 
victim of domestic violence – or the defendant’s future appearances.  (Ibid.) 
 
An argument can be made that a person with vast financial resources may post a large bail and flee.  
However, a person with a well-paying job has an incentive to continue to appear in court.  Additionally, a 
defendant with children in the jurisdiction will find it hard to leave.  Furthermore, if a person with strong 
financial ties to the community were to flee, not only would the defendant lose the bail but also any social ties 
that such wealth brings.  Finally, if the court determines the defendant is not a flight risk, the financial well-
being of the victim of domestic violence may be impacted by expenditure of unnecessary resources on 
excessive bail.  
 
Predicating the amount of bail purely on the wealth of a defendant – without considering any other factor – is 
simply unfair. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Penal Code section 1269c to read as follows: 
 

§ 1269c 1 
2 
3 
4 
5 
6 
7 
8 
9 

If a defendant is arrested without a warrant for a bailable felony offense or for the 
misdemeanor offense of violating a domestic violence restraining order, and a peace officer has 
reasonable cause to believe that the amount of bail set forth in the schedule of bail for that offense is 
insufficient to assure defendant's appearance or to assure the protection of a victim, or family 
member of a victim, of domestic violence, the peace officer shall prepare a declaration under penalty 
of perjury setting forth the facts and circumstances in support of his or her belief and file it with a 
magistrate, as defined in Section 808, or his or her commissioner, in the county in which the offense 
is alleged to have been committed or having personal jurisdiction over the defendant, requesting an 
order setting a higher bail. The declaration must be separate and apart from any probable cause 10 
declaration submitted in support of the issuance of an arrest warrant. A request for an order setting a 11 
higher bail made pursuant to this section shall not be based upon or motivated by the defendant’s 12 
actual or perceived financial condition, unless the defendant’s financial condition is relevant to any of 13 
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the factors to be considered by the judge or magistrate pursuant to Section 1275 subdivision (a).  The 
defendant, either personally or through his or her attorney, friend, or family member, also may make 
application to the magistrate for release on bail lower than that provided in the schedule of bail or on 
his or her own recognizance. The magistrate or commissioner to whom the application is made is 
authorized to set bail in an amount that he or she deems sufficient to assure the defendant's 
appearance or to assure the protection of a victim, or family member of a victim, of domestic violence, 
and to set bail on the terms and conditions that he or she, in his or her discretion, deems appropriate, 
or he or she may authorize the defendant's release on his or her own recognizance. If, after the 
application is made, no order changing the amount of bail is issued within eight hours after booking, 
the defendant shall be entitled to be released on posting the amount of bail set forth in the applicable 
bail schedule 

14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Beverly Hills Bar Association   
 
STATEMENT OF REASONS:   
 
Existing Law: There is no current law requiring a declaration be submitted separate and apart from a 
probable cause declaration in connection with a request for a bail enhancement.  There is no current law 
prohibiting discrimination against a defendant based solely on his actual or perceived wealth in connection 
with a request for a bail enhancement, where his wealth is not at issue, where the defendant is not a flight 
risk, or where his wealth is irrelevant to the factors which may be considered by the court pursuant to 
Penal Code § 1275. 
 
This Resolution:  Seeks to modify Penal Code Section 1269c to require an affidavit submitted in support of 
a bail enhancement to be a separate document from any probable cause declaration submitted.  It also 
prohibits an officer from seeking a bail enhancement based on his or her perception of the defendant’s 
wealth, or for the purpose of attempting to prevent the defendant from posting bond. 
 
The Problem: All defendants are entitled to bail as a matter of right before conviction except in extremely 
limited circumstances.  See Penal Code § 1271.  Bail may not be excessive in amount.  Cal. Const., Art. 1, 
§ 12; U.S. Const., Eighth Amendment.  Many defendants of means are faced with an enhancement of bail 
above the presumptive bail set forth in the bail schedule approved by the county based solely on their 
apparent ability to easily post bond as a result of their actual or perceived financial condition.  Bail is not 
and should not be punitive in nature.  Nor should a defendant of means be subjected to a higher bail than 
a defendant without means for the identical offense, solely based upon his financial condition.  A peace 
officer should not be able to circumvent the provisions of Penal Code § 1271 by having bail set in an 
amount higher than that reasonably necessary under the circumstances, based solely on the financial 
condition of the defendant where the financial condition is not relevant. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other laws. 
 
AUTHOR AND/OR PERMANENT CONTACT: Elizabeth L. Bradley, Law Offices of Alan S. Gutman, 9401 
Wilshire Blvd., Suite 575, Beverly Hills, CA 90212 (310) 385-0700, ebradley@gutmanlaw.com; Richard D. 
Kaplan, Kaplan Marino, 9454 Wilshire Blvd., Suite 500, Beverly Hills, CA 90212 (310) 557-0007, 
kaplan@kaplanmarino.com. 
 
RESPONSIBLE FLOOR DELEGATE: Elizabeth L. Bradley and Richard D. Kaplan. 
 
COUNTERARGUMENT 
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SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution hinders one of the primary purposes for setting bail, which is to help prevent flight by an 
accused. A wealthy defendant has greater temptation and means to flee the jurisdiction. Courts should 
have flexibility to consider the defendant’s wealth in the interest of public safety.  
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RESOLUTION 07-03-05 
 

DIGEST 
Bail: Failure to Comply with Statute Constitutes Abuse of Discretion 
Amends Penal Code section 1270.1 by adding specific guidelines to use in granting a bail deviation.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 1270.1 by adding specific guidelines to use in granting a bail 
deviation. This resolution should be approved in principle because it requires further adherence to the 
statutory requirements before bail is enhanced. 
 
The trial court is required to state what its considerations were in setting bail in excess of the bail schedule, 
and to set bail that reflects the court’s conclusions. The court may neither deny bail nor set the bail in a sum 
that is the functional equivalent of no bail.  (See In re Christie (2001) 92 Cal.App.4th 1105, 1109.)  In addition, 
the trial court must state explicit reasons for a party on appeal being denied bail.  (See In re Podesto (1976) 15 
Cal.3d 921.)  All defendants are entitled to bail unless statutorily prohibited under Penal Code section 1271.  In 
re Bright (1993) 13 Cal.App.4th 1664 provides that the charged offense, and not the punishment actually 
faced, controls the availability of bail.   
 
This resolution would establish statutory authority to ensure that the court does provide specific reasons for 
setting bail in excess of the bail schedule. The court should exercise great caution before granting a deviation 
from the bail schedule. The court should follow the formal requirements of the statute and this resolution 
provides specific guidance for the court to follow to ensure it exercises its discretion appropriately.  A 
defendant who has bail enhanced is in a better position to challenge deviation from the bail schedule with the 
more specific requirements that this resolution would provide.  In addition, the resolution gives greater strength 
to the requirements by providing that it is an abuse of discretion if the court does not follow the requirements of 
the statute. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Penal Code section 1270.1 to read as follows: 
 

§ 1270.1 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 

(a) Before any person who is arrested for any of the following crimes may be released on bail in an 
amount that is either more or less than the amount contained in the schedule of bail for the offense, 
or may be released on his or her own recognizance, a hearing shall be held in open court before the 
magistrate or judge: (1) A serious felony, as defined in subdivision (c) of Section 1192.7, or a violent 
felony, as defined in subdivision (c) of Section 667.5, but not including a violation of subdivision (a) of 
Section 460 (residential burglary). (2) A violation of Section 136.1 where punishment is imposed 
pursuant to subdivision (c) of Section 136.1, 262, 273.5, 422 where the offense is punished as a 
felony, or 646.9. (3) A violation of paragraph (1) of subdivision (e) of Section 243. (4) A violation of 
Section 273.6 if the detained person made threats to kill or harm, has engaged in violence against, or 
has gone to the residence or workplace of, the protected party.  
(b) The prosecuting attorney and defense attorney shall be given a two court-day written notice and 
an opportunity to be heard on the matter. If the detained person does not have counsel, the court 
shall appoint counsel for purposes of this section only. The hearing required by this section shall be 
held within the time period prescribed in Section 825. 
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16 
17 
18 
19 
20 
21 

(c) At the hearing, the court shall consider evidence of past court appearances of the detained 
person, the maximum potential sentence that could be imposed, and the danger that may be posed 
to other persons if the detained person is released. In making the determination whether to release 
the detained person on his or her own recognizance, the court shall consider the potential danger to 
other persons, including threats that have been made by the detained person and any past acts of 
violence. The court shall also consider any evidence offered by the detained person regarding his or 
her ties to the community and his or her ability to post bond. The court shall weigh the evidence 22 
based upon the specificity of the evidence, the actual knowledge of the declarant, and the possible 23 
bias of the declarant. Vague and conclusory declarations alone shall not be the basis for an increase 24 
in bail. 25 

26 
27 
28 
29 

(d) If the judge or magistrate sets the bail in an amount that is either more or less than the amount 
contained in the schedule of bail for the offense, the judge or magistrate shall state the reasons for 
that decision and shall address the issue of threats made against the victim or witness, if they were 
made, in the record. This statement shall be included in the record.  
(e) The failure of a judge or magistrate to follow the requirements of this section before setting bail in 30 
an amount above the amount contained in the schedule of bail for the offense constitutes an abuse of 31 
discretion. 32 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Beverly Hills Bar Association   
 
STATEMENT OF REASONS:   
  
Existing Law: Penal Code § 1270.1 does not provide sufficient guidance to the court as to the weighing of 
evidence submitted in connection with a bail deviation.  Nor does it provide any relief to the defendant 
should the court fail to comply with the statutory requirements in deviating from the bail schedule in the 
offenses within the purview of this statute. 
 
This Resolution: Would provide the court with more specific guidelines to use in evaluating the evidence 
presented and determining whether a bail deviation is warranted.  Moreover, it provides teeth to the 
statute, by declaring it an abuse of discretion for bail to be enhanced when the court fails to comply with 
the statutory requirements. 
 
The Problem: All defendants are entitled to bail as a matter of right before conviction except in extremely 
limited circumstances.  See Penal Code § 1271.  Bail may not be excessive in amount.  Cal. Const., Art. 1, 
§ 12; U.S. Const., Eighth Amendment.  Bail is not and should not be punitive in nature.  The court should 
use great caution in determining whether a bail deviation is warranted, and should not take the procedural 
requirements of this section lightly.  In the event a defendant finds a challenge to the amount of bail is 
warranted, he has no basis for such challenge without the formal factual findings required to be made 
pursuant to this section.  The statutory declaration of an abuse of discretion is appropriate where the court 
fails to follow the statutory procedure.  A failure to exercise discretion constitutes an abuse of discretion, 
and it is warranted to assume the court failed to properly exercise its discretion when it fails to follow the 
express and precise procedural guidelines provided in this section. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other laws. 
 
AUTHOR AND/OR PERMANENT CONTACT: Elizabeth L. Bradley, Law Offices of Alan S. Gutman, 9401 
Wilshire Blvd., Suite 575, Beverly Hills, CA 90212 (310) 385-0700, ebradley@gutmanlaw.com; Richard D. 
Kaplan, Kaplan Marino, 9454 Wilshire Blvd., Suite 500, Beverly Hills, CA 90212 (310) 557-0007, 
kaplan@kaplanmarino.com. 
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RESPONSIBLE FLOOR DELEGATE:  Elizabeth L. Bradley and Richard D. Kaplan. 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
A reviewing court should determine if a judge abused his or her discretion based on the facts of each case 
rather than have a statute that calls for an automatic abuse of discretion. The legislature should not restrict 
the decision making ability of a judge when he or she is deciding on matters involving public safety such 
as in the setting of bail. 
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RESOLUTION 07-04-05 
 

DIGEST 
Bail: When Increases Raise the Rebuttable Presumption of Excessiveness 
Amends Penal Code section 1271 to raise a rebuttable presumption that bail is excessive when set to prevent 
the defendant from posting bail. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 1271 to raise a rebuttable presumption that bail is excessive when 
set to prevent the defendant from posting bail. This resolution should be disapproved because it is vague on 
how an amount can be calculated to prevent the defendant from bailing out and how the presumption can be 
rebutted. 
 
The trial court is required to state what its considerations were in setting bail in excess of the bail schedule, 
and to set bail that reflects the court’s conclusions. The court may neither deny bail nor set the bail in a sum 
that is the functional equivalent of no bail.  (See In re Christie (2001) 92 Cal.App.4th 1105, 1109.)  In addition, 
the trial court must state explicit reasons for a party on appeal being denied bail.  (See In re Podesto (1976) 15 
Cal.3d 921.)  All defendants are entitled to bail unless statutorily prohibited under Penal Code Section 1271. In 
re Bright (1993) 13 Cal.App.4th 1664 provides that the charged offense, and not the punishment actually faced, 
controls the availability of bail. 
 
This resolution provides no criteria for determining if bail is being set to prevent the defendant from posting 
bail. The amount of bail alone does not necessarily provide the proper guidance to the court or to the 
prosecution. Bail amounts are set given the potential seriousness of the crime and the risk that the defendant 
may flee. Bail is for the purpose of ensuring the defendant’s attendance in court, not to prevent the posting of 
bail. There are no objective criteria available in the resolution to accurately determine if the amount is for the 
purpose of preventing the defendant from raising the bail.  In addition, the resolution fails to provide guidance 
on how to rebut the presumption. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Penal Code section 1271 to read as follows: 
 

§ 1271 1 
2 If the charge is for any other offense, he may be admitted to bail before conviction, as a 

matter of right. Where a defendant is entitled to bail before conviction as a matter of right pursuant to 3 
this section, the setting of bail in an amount calculated for the purpose of preventing the defendant 4 
from posting bond raises a rebuttable presumption that the bail is excessive within the meaning of the 5 
California Constitution, Article 1, Section 12, regardless of whether the defendant was able to post 6 
bond. 7 

  
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Beverly Hills Bar Association   
 
STATEMENT OF REASONS:   
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Existing Law:  There is no current law prohibiting bail being set in an amount calculated to prevent the 
defendant from bailing out.  
 
This Resolution:  Seeks to modify Penal Code Section 1271 to raise a rebuttable presumption that bail is 
excessive within the meaning of the California Constitution when set in an amount calculated to prevent 
the defendant from bailing out. 
 
The Problem: All defendants are entitled to bail as a matter of right before conviction except in extremely 
limited circumstances.  See Penal Code § 1271.  Bail may not be excessive in amount.  Cal. Const., Art. 1, 
§ 12; U.S. Const., Eighth Amendment.  Bail is not and should not be punitive in nature.  A peace officer, 
judge or magistrate should not be able to circumvent the provisions of Penal Code § 1271 by setting, or 
recommending that bail be set in a certain amount known or expected to prevent the defendant from 
bailing out when otherwise unjustified. See Wagenmann v. Adams, 829 F.2d 196 (1st Cir. 1987).  As the 
law in California currently sits, there is no statute or published authority proscribing such conduct.  At least 
one district court has held that it is not  “clearly established” that such conduct is impermissible or a 
violation of a defendant’s constitutional rights so as to overcome a qualified immunity challenge to an 
excessive bail claim brought under the Eighth Amendment or the California Constitution. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other laws. 
 
AUTHOR AND/OR PERMANENT CONTACT: Elizabeth L. Bradley, Law Offices of Alan S. Gutman, 9401 
Wilshire Blvd., Suite 575, Beverly Hills, CA 90212 (310) 385-0700, ebradley@gutmanlaw.com; Richard D. 
Kaplan, Kaplan Marino, 9454 Wilshire Blvd., Suite 500, Beverly Hills, CA 90212 (310) 557-0007, 
kaplan@kaplanmarino.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Elizabeth L. Bradley and Richard D. Kaplan. 
 
COUNTERARGUMENT 
                           
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution creates a rebuttable presumption of excessiveness when bail is set by a court for the 
purpose of preventing a defendant from posting bail, but  does not clearly define “excessive”.  
Furthermore, it creates a legislative restraint on a court’s discretion in setting bail in the court’s effort to 
protect the public. 
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RESOLUTION 07-05-05 
 
DIGEST 
Bail: Consideration of Defendant’s Wealth in Setting Bail 
Amends Penal Code section 1275 to prohibit a bail enhancement predicated solely upon a defendant’s 
financial condition.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 1275 to prohibit a bail enhancement predicated solely upon a 
defendant’s financial condition.  This resolution should be approved in principle because the purpose of 
California’s bail system is to assure the defendant’s attendance in court and protect the public safety – not to 
punish financially secure individuals. 
 
The United States Constitution and the California Constitution prohibit excessive bail.  (U.S. Const. VIII 
Amend; Cal. Const., art I, §12(c).)  Prior to a 1987 statutory amendment, the only valid basis for determining 
the proper amount of bail was the amount necessary to secure the defendant’s appearance in court.  (In re 
Underwood (1973) 9 Cal.3d 345, 348.)  Now, in determining the amount of bail, a magistrate considers: 1) 
protection of the public; 2) the seriousness of the offense; 3) the defendant’s previous criminal record; and, 4) 
the probability of his subsequent appearance in court.  (Pen. Code, §1275(a).)  However, public safety is the 
primary consideration.  (Ibid.) 
 
An argument can be made that a person with vast financial resources may post a large bail and flee.  
However, a person with a well-paying job has an incentive to continue to appear in court.  Additionally, a 
defendant with a spouse and children in the jurisdiction will find it hard to leave.  Furthermore, if a person with 
strong financial ties to the community were to flee, not only would the defendant lose the bail but also any 
social ties that such wealth brings.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Penal Code section 1275 to read as follows: 
 

§ 1275. 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 

(a) In setting, reducing, or denying bail, the judge or magistrate shall take into consideration 
the protection of the public, the seriousness of the offense charged, the previous criminal record of 
the defendant, and the probability of his or her appearing at trial or hearing of the case. The public 
safety shall be the primary consideration. In considering the seriousness of the offense charged, the 
judge or magistrate shall include consideration of the alleged injury to the victim, and alleged threats 
to the victim or a witness to the crime charged, the alleged use of a firearm or other deadly weapon in 
the commission of the crime charged, and the alleged use or possession of controlled substances by 
the defendant.  

(b) In considering offenses wherein a violation of Chapter 6 (commencing with Section 
11350) of Division 10 of the Health and Safety Code is alleged, the judge or magistrate shall consider 
the following: (1) the alleged amounts of controlled substances involved in the commission of the 
offense, and (2) whether the defendant is currently released on bail for an alleged violation of Chapter 
6 (commencing with Section 11350) of Division 10 of the Health and Safety Code.  

(c) Before a court reduces bail below the amount established by the bail schedule approved 
for the county, in accordance with subdivisions (b) and (c) of Section 1269b, for a person charged 
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17 
18 
19 
20 
21 

with a serious felony, as defined in subdivision (c) of Section 1192.7, or a violent felony, as defined in 
subdivision (c) of Section 667.5, the court shall make a finding of unusual circumstances and shall set 
forth those facts on the record. For purposes of this subdivision, "unusual circumstances" does not 
include the fact that the defendant has made all prior court appearances or has not committed any 
new offenses.  

(d) An increase in bail above the presumptive bail set forth in the bail schedule approved for 22 
the county may not be based on the defendant’s actual or perceived financial condition, unless the 23 
defendant’s financial condition is directly relevant to one or more of the factors at issue and 24 
considered pursuant to subdivision (a). 25 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Beverly Hills Bar Association   
 
STATEMENT OF REASONS:   
  
Existing Law:  There is no current law prohibiting bail being set in a discriminatory fashion based upon the 
actual or perceived financial condition of the defendant. 
 
This Resolution: Amends Penal Code section 1275 to provide that an increase in bail above the 
presumptive bail set forth in the bail schedule approved for the county may not be based on the 
defendant=s actual or perceived financial condition unless his financial condition is relevant to the factors 
considered under subdivision (a). 
 
The Problem: All defendants are entitled to bail as a matter of right before conviction except in extremely 
limited circumstances.  See Pen. Code § 1271.  Bail may not be excessive in amount.  (Cal. Const., art. 1, 
§ 12; U.S. Const., 8th Amend.)  Bail is not and should not be punitive in nature.  Many defendants of 
means are faced with an enhancement of bail above the presumptive bail set forth in the bail schedule 
approved by the county based solely on their apparent ability to easily post bond as a result of their actual 
or perceived financial condition.  Bail is not and should not be punitive in nature.  The amount of bail 
should be determined according to the criteria enumerated by the Legislature, and the wealth of the 
defendant is not one of said criteria.  A defendant of means should not be subjected to a higher bail than a 
defendant without means for the identical offense, solely based upon his financial condition.  This 
resolution would not prevent the judge or magistrate from considering the defendant=s financial condition 
when it is relevant to one of the permissible factors to be considered, such as risk of flight, where said 
factor is at issue. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other laws. 
 
AUTHOR AND/OR PERMANENT CONTACT: Elizabeth L. Bradley, Law Offices of Alan S. Gutman, 9401 
Wilshire Blvd., Suite 575, Beverly Hills, CA 90212 (310) 385-0700, ebradley@gutmanlaw.com; Richard D. 
Kaplan, Kaplan Marino, 9454 Wilshire Blvd., Suite 500, Beverly Hills, CA 90212 (310) 557-0007, 
kaplan@kaplanmarino.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Elizabeth L. Bradley; Richard D. Kaplan 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution makes it unlawful for a court to increase bail above the presumptive set limit if such 
increase is based on a defendant’s actual or perceived financial condition. A defendant with more wealth 
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has greater means to flee a jurisdiction. Furthermore, a defendant of financial means has enhanced 
temptation to flee. This resolution is counterproductive to the purpose of setting bail which is to protect the 
public and prevent or reduce the risk of flight.  
 



 
07-06-1 

 RESOLUTION 7-06-05 
 

DIGEST 
Juvenile Court:  Access to Records by District Appellate Projects 
Amends Welfare and Institutions Code section 827 to give district appellate project representatives 
access to juvenile case files. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Welfare and Institutions Code section 827 to give district appellate project 
representatives access to juvenile case files.  This resolution should be approved in principle because it 
would reduce costs and remove other obstacles associated with the representation of juvenile 
defendants. 
 
Section 827 lists the persons and entities permitted to access juvenile case files without a court order.  
The attorneys for the parties are included in this list.  (Welf. & Inst. Code, § 827, subd. (a)(1)(E).)  
However, representatives of district appellate projects are not included.  This can cause problems when 
appellate counsel is appointed. 
 
As the proponent points out, appointed appellate counsel is often located far from the district in which the 
appeal is pending.  Under the present statute, only the counsel of record is permitted access to the 
juvenile case file.  Therefore, if appointed appellate counsel wants to inspect the file or obtain copies, they 
are required to travel to the district and review the file in person, rather than requesting assistance from 
the local district appellate project.  This can create unnecessary effort and prohibitive expenses for 
counsel and the parties.  Barring the appellate project from reviewing the files can also hinder the 
appointment of appellate counsel in the first place, since without reviewing the file it is difficult to decide 
which counsel should be appointed. 
 
Allowing the local district appellate project staff access to juvenile case files would improve the 
administration of the appointment program, and would assist out-of-town appellate counsel by reducing 
the time and expenses expended on appeals.  This resolution would accomplish both of these goals. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Welfare and Institutions Code section 827 to read as follows: 
 

§ 827 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 

(a)(1) Except as provided in Section 828, a case file may be inspected only by the following: 
(A) Court personnel. 
(B) The district attorney, a city attorney, or city prosecutor authorized to prosecute criminal or 
juvenile cases under state law. 
(C) The minor who is the subject of the proceeding. 
(D) His or her parents or guardian. 
(E) The attorneys for the parties, and judges, referees, other hearing officers, probation officers and 
law enforcement officers who are actively participating in criminal or juvenile proceedings involving 
the minor. 
(F) The superintendent or designee of the school district where the minor is enrolled or attending 
school. 
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13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 

(G) Members of the child protective agencies as defined in Section 11165.9 of the Penal Code. 
(H) The State Department of Social Services to carry out its duties pursuant to Division 9 
(commencing with Section 10000), and Part 5 (commencing with Section 7900) of Division 12 of the 
Family Code to oversee and monitor county child welfare agencies, children in foster care or 
receiving foster care assistance, and out-of-state placements. 
(I) To authorized legal staff or special investigators who are peace officers who are employed by, or 
who are authorized representatives of, the State Department of Social Services, as necessary to the 
performance of their duties to inspect, license, and investigate community care facilities, and to 
ensure that the standards of care and services provided in those facilities are adequate and 
appropriate and to ascertain compliance with the rules and regulations to which the facilities are 
subject. The confidential information shall remain confidential except for purposes of inspection, 
licensing, or investigation pursuant to Chapter 3 (commencing with Section 1500) and Chapter 3.4 
(commencing with Section 1596.70) of Division 2 of the Health and Safety Code, or a criminal, civil, 
or administrative proceeding in relation thereto. The confidential information may be used by the 
State Department of Social Services in a criminal, civil, or administrative proceeding. The confidential 
information shall be available only to the judge or hearing officer and to the parties to the case. 
Names that are confidential shall be listed in attachments separate to the general pleadings. The 
confidential information shall be sealed after the conclusion of the criminal, civil, or administrative 
hearings, and may not subsequently be released except in accordance with this subdivision. If the 
confidential information does not result in a criminal, civil, or administrative proceeding, it shall be 
sealed after the State Department of Social Services decides that no further action will be taken in 
the matter of suspected licensing violations. Except as otherwise provided in this subdivision, 
confidential information in the possession of the State Department of Social Services may not 
contain the name of the minor. 
(J) Members of children's multidisciplinary teams, persons or agencies providing treatment or 
supervision of the minor. 
(K) A judge, commissioner, or other hearing officer assigned to a family law case with issues 
concerning custody or visitation, or both, involving the minor, and the following persons, if actively 
participating in the family law case: a family court mediator assigned to a case involving the minor 
pursuant to Article 1 (commencing with Section 3160) of Chapter 11 of Part 2 of Division 8 of the 
Family Code, a court-appointed evaluator or a person conducting a court-connected child custody 
evaluation, investigation, or assessment pursuant to Section or 3118 of the Family Code, and 
counsel appointed for the minor in the family law case pursuant to Section 3150 of the Family Code. 
Prior to allowing counsel appointed for the minor in the family law case to inspect the file, the court 
clerk may require counsel to provide a certified copy of the court order appointing him or her as the 
minor's counsel. 
(L) A court-appointed investigator who is actively participating in a guardianship case involving a 
minor pursuant to part 2 (commencing with section 1500) of division 4 of the probate code and acting 
within the scope of his or her duties in that case. 
(M) A local child support agency for the purpose of establishing paternity and establishing and 
enforcing child support orders. 
(N) Juvenile justice commissions as established under Section 225. The confidentiality provisions of 
Section 10850 shall apply to a juvenile justice commission and its members. 
(O) Representatives of the district appellate project who are responsible for the selection and 56 
supervision of appointed appellate counsel for the parties 57 
 (P) Any other person who may be designated by court order of the judge of the juvenile court upon 
filing a petition. 

58 
59 
60 
61 
62 
63 
64 
65 
66 

(2) Notwithstanding any other law and subject to subparagraph (A) of paragraph (3), juvenile case 
files, except those relating to matters within the jurisdiction of the court pursuant to Section 601 or 
602, that pertain to a deceased child who was within the jurisdiction of the juvenile court pursuant to 
Section 300, shall be released to the public pursuant to an order by the juvenile court after a petition 
has been filed and interested parties have been afforded an opportunity to file an objection. Any 
information relating to another child or which could identify another child, except for information 
about the deceased, shall be redacted from the juvenile case file prior to release, unless a specific 
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order is made by the juvenile court to the contrary. Except as provided in this paragraph, the 
presiding judge of the juvenile court may issue an order prohibiting or limiting access to the juvenile 
case file, or any portion thereof, of a deceased child only upon a showing that release of the juvenile 
case file or any portion thereof is detrimental to the safety, protection, or physical, or emotional well-
being of another child who is directly or indirectly connected to the juvenile case that is the subject of 
the petition. 
(3) Access to juvenile case files pertaining to matters within the jurisdiction of the juvenile court 
pursuant to Section 300 shall be limited as follows: 
(A) If a juvenile case file, or any portion thereof, is privileged or confidential pursuant to any other 
state law or federal law or regulation, the requirements of that state law or federal law or regulation 
prohibiting or limiting release of the juvenile case file or any portions thereof shall prevail. Unless a 
person is listed in subparagraphs (A) to (N), inclusive, of paragraph (1) and is entitled to access 
under the other state law or federal law or regulation without a court order, all those seeking access, 
pursuant to other authorization, to portions of, or information relating to the contents of, juvenile case 
files protected under another state law or federal law or regulation, shall petition the juvenile court. 
The juvenile court may only release the portion of, or information relating to the contents of, juvenile 
case files protected by another state law or federal law or regulation if disclosure is not detrimental to 
the safety, protection, or physical or emotional well-being of a child who is directly or indirectly 
connected to the juvenile case that is the subject of the petition. This paragraph shall not be 
construed to limit the ability of the juvenile court to carry out its duties in conducting juvenile court 
proceedings. 
(B) Prior to the release of the juvenile case file or any portion thereof, the court shall afford due 
process, including a notice of and an opportunity to file an objection to the release of the record or 
report to all interested parties. 
(4) A juvenile case file, any portion thereof, and information relating to the content of the juvenile 
case file, may not be disseminated by the receiving agencies to any persons or agencies, other than 
those persons or agencies authorized to receive documents pursuant to this section. Further, a 
juvenile case file, any portion thereof, and information relating to the content of the juvenile case file, 
may not be made as an attachment to any other documents without the prior approval of the 
presiding judge of the juvenile court, unless it is used in connection with and in the course of a 
criminal investigation or a proceeding brought to declare a person a dependent child or ward of the 
juvenile court. 
(b)(1)While the Legislature reaffirms its belief that juvenile court records, in general, should be 
confidential, it is the intent of the Legislature in enacting this subdivision to provide for a limited 
exception to juvenile court record confidentiality to promote more effective communication among 
juvenile courts, family courts, law enforcement agencies, and schools to ensure the rehabilitation of 
juvenile criminal offenders as well as to lessen the potential for drug use, violence, other forms of 
delinquency, and child abuse. 
(2) Notwithstanding subdivision (a), written notice that a minor enrolled in a public school, 
kindergarten to grade 12, inclusive, has been found by a court of competent jurisdiction to have 
committed any felony or any misdemeanor involving curfew, gambling, alcohol, drugs, tobacco 
products, carrying of weapons, a sex offense listed in Section 290 of the Penal Code, assault or 
battery, larceny, vandalism, or graffiti shall be provided by the court, within seven days, to the 
superintendent of the school district of attendance. Written notice shall include only the offense found 
to have been committed by the minor and the disposition of the minor's case. This notice shall be 
expeditiously transmitted by the district superintendent to the principal at the school of attendance. 
The principal shall expeditiously disseminate the information to those counselors directly supervising 
or reporting on the behavior or progress of the minor. In addition, the principal shall disseminate the 
information to any teacher or administrator directly supervising or reporting on the behavior or 
progress of the minor whom the principal believes needs the information to work with the pupil in an 
appropriate fashion, to avoid being needlessly vulnerable or to protect other persons from needless 
vulnerability. 

Any information received by a teacher, counselor, or administrator under this subdivision 
shall be received in confidence for the limited purpose of rehabilitating the minor and protecting 
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students and staff, and shall not be further disseminated by the teacher, counselor, or administrator, 
except insofar as communication with the juvenile, his or her parents or guardians, law enforcement 
personnel, and the juvenile's probation officer is necessary to effectuate the juvenile's rehabilitation 
or to protect students and staff. 
 An intentional violation of the confidentiality provisions of this paragraph is a misdemeanor 
punishable by a fine not to exceed five hundred dollars ($ 500). 
(3) If a minor is removed from public school as a result of the court's finding described in subdivision 
(b), the superintendent shall maintain the information in a confidential file and shall defer transmittal 
of the information received from the court until the minor is returned to public school. If the minor is 
returned to a school district other than the one from which the minor came, the parole or probation 
officer having jurisdiction over the minor shall so notify the superintendent of the last district of 
attendance, who shall transmit the notice received from the court to the superintendent of the new 
district of attendance. 
(c) Each probation report filed with the court concerning a minor whose record is subject to 
dissemination pursuant to subdivision (b) shall include on the face sheet the school at which the 
minor is currently enrolled. The county superintendent shall provide the court with a listing of all of 
the schools within each school district, within the county, along with the name and mailing address of 
each district superintendent. 
(d) Each notice sent by the court pursuant to subdivision (b) shall be stamped with the instruction: 
"Unlawful Dissemination Of This Information Is A Misdemeanor." Any information received from the 
court shall be kept in a separate confidential file at the school of attendance and shall be transferred 
to the minor's subsequent schools of attendance and maintained until the minor graduates from high 
school, is released from juvenile court jurisdiction, or reaches the age of 18, whichever occurs first. 
After that time the confidential record shall be destroyed. At any time after the date by which a record 
required to be destroyed by this section should have been destroyed, the minor or his or her parent 
or guardian shall have the right to make a written request to the principal of the school that the 
minor's school records be reviewed to ensure that the record has been destroyed. Upon completion 
of any requested review and no later than 30 days after the request for the review was received, the 
principal or his or her designee shall respond in writing to the written request and either shall confirm 
that the record has been destroyed or, if the record has not been destroyed, shall explain why 
destruction has not yet occurred. 

Except as provided in paragraph (2) of subdivision (b), no liability shall attach to any person 
who transmits or fails to transmit any notice or information required under subdivision (b). 
(e) For purposes of this section, a "juvenile case file" means a petition filed in any juvenile court 
proceeding, reports of the probation officer, and all other documents filed in that case or made 
available to the probation officer in making his or her report, or to the judge, referee, or other hearing 
officer, and thereafter retained by the probation officer, judge, referee, or other hearing officer. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Existing law specifies who may access juvenile court records.   
 
Resolution:  This resolution adds a provision specifically permitting representatives from the district 
appellate projects to access juvenile court records.  
 
The Problem:  The district appellate projects are responsible for administering the appointed counsel 
program for indigent defendants on appeal, which includes juvenile dependency and deliquency appeals.  
Under existing law, there is no provision for the district appellate projects to access this information.   
 
Reasons:  Permitting the district appellate projects to access juvenile court records will allow the projects 
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to perfect notices of appeal on behalf of indigent defendants and to provide assistance to appointed 
appellate counsel in obtaining court records on behalf of their clients.  Appellate counsel are appointed to 
represent juvenile defendants on appeal without regard to counsel=s proximity to the local court.  The 
appellate projects frequently access materials in the juvenile court records on behalf of the appointed 
appellate counsel when it is more economical.  Permitting the district appellate projects access to the 
juvenile court files not only permits the projects to fulfill their duties as administrators of the appointed 
counsel program, it also allows for a savings of state resources by reducing needless travel expenses 
incurred by appointed counsel traveling to view the juvenile court records.  
 
IMPACT STATEMENT:   
 
This resolution would affect California Rules of Court, rule 1423 which governs the confidentiality of 
juvenile records.  Subdivision (b) permits inspection by “A[o]nly those persons specified in section 827 
and 828.”  
 
AUTHOR AND/OR PERMANENT CONTACT: Amanda F. Benedict, Appellate Defenders, Inc. 555 West 
Beech Street, Ste. 300, San Diego, CA 92101, voice (619) 696-0282, fax (619) 696-7782, e-mail 
afb@adi-sandiego.com. 
 
RESPONSIBLE FLOOR DELEGATE: Amanda F. Benedict 
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RESOLUTION 07-07-05 
DIGEST 
Diet Pills:  Regulation of Sale To Minors 
Amends Health and Safety Code section 110423.2 to add to the list of diet pills restricted for sale to 
minors those that contain ephedra-substitute products. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Health and Safety Code section 110423.2 to add to the list of diet pills restricted 
for sale to minors those that contain ephedra-substitute products.  This resolution should be approved in 
principle because it reasonably restricts sales to minors of diet pills containing ingredients that are 
believed to be risks to health if not properly taken. 
 
The regulation and control of dietary supplements and diet pills is a growing controversy.  In response to 
harmful effects of ephedra to the health of people, including in some cases death, the Food and Drug 
Administration has banned the use of supplements that contain ephedra.  Substitutes for the banned 
product have been developed and are being marketed as dietary supplements that are “ephedra-free.”  
Such products may also be dangerous to health if improperly taken. 
 
This resolution would add to the growing list of ephedra substitutes those that have been identified in the 
medical literature as potential risks to health and restrict the sale of diet products that contain such 
substitutes to those under 18 years of age. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that section 
110423.2 of the Health & Safety Code be amended as follows: 
 

§ 110423.2 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 

(a) It is a misdemeanor for any manufacturer, wholesaler, retailer, or other person, to sell, transfer, or 
otherwise furnish any of the following to a person under 18 years of age: 
(1) A dietary supplement containing an ephedrine group alkaloid.(2) A dietary supplement containing 
any of the following: 
(A) Androstanediol. 
(B) Androstanedione. 
(C) Androstenedione. 
(D) Norandrostenediol. 
(E) Norandrostenedione. 
(F) Dehydroepiandrosterone. 
(G) Synephrine. 12 
(H) Octopamine. 13 
(I) Tyramine. 14 

15 
16 
17 
18 
19 
20 
21 
22 

(b) A seller shall request valid identification from any individual who attempts to purchase a dietary 
supplement set forth in subdivision (a) if that individual reasonably appears to the seller to be under 
18 years of age. 
(c) Notwithstanding subdivisions (a) and (b), a retail clerk who fails to request identification pursuant 
to subdivision (b) shall not be guilty of a misdemeanor pursuant to subdivision (a), subject to any civil 
penalties, or subject to any disciplinary action or discharge by his or her employer. This subdivision 
shall not apply to a retail clerk who is a willful participant in an ongoing criminal conspiracy to violate 
this article. 
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 (Proposed new language underlined; language to be deleted stricken.) 
 

STATEMENT OF REASONS 
 
Existing Law: Currently, there are no age restrictions on purchase or sale of ephedra-substitute dietary 
supplements.  Section 110423.2 prohibits the sale of diet supplements containing ephedra and also 
prohibits the sale of steroid-type substitutes.  It does not prohibit the sale of the ephedra substitutes that 
have popped up. 
 
Resolution: This resolution would place a reasonable restriction on the use of ephedra-substitute dietary 
supplements by minors.   
 
Problem: As of April 12, 2004 the FDA instituted a final rule prohibiting the sale of dietary supplements 
containing ephedra.  Ephedra, also called Ma huang, is a naturally occurring substance derived from 
plants.  Its principal active ingredient is ephedrine, which had long been used as a cough expectorant.  
However, by marketing ephedra products in the form of dietary supplements and energy drinks producers 
do not have to chemically synthesize the active ingredient thus making it medication and bringing it under 
closer FDA scrutiny. 

Use of ephedra-based products have resulted in severe side effects ranging from high blood 
pressure, stroke, heart attack and even death.  In Texas, at least 37 hospitalizations, including ten 
teenagers, and two deaths have been attributed to ephedra. 

Since the FDA ban several months ago, the market has been flooded with new “ephedra-free” 
diet aids that claim to be safe.  However, according to the chair of the American Society of Pharmacology, 
these new substitutes may still raise heart and blood pressure to dangerous levels if not taken properly, 
and are still not currently regulated. 

The National Eating Disorder Information Center believes that there should be age restrictions for 
the purchase of diet pills, just like there are on cigarettes.  According to a recent article published with the 
Center, “experts say diet pills are often the first step in a self-destructive path to an eating disorder.  They 
can be followed by the use of laxatives, diuretics, self-induced vomiting or starvation.  All this in pursuit of 
the so-called perfect body.” 

Between media influencing youth with the need for constant thinness, a national rise in early 
development of eating disorders (often 12 to 13 years old) and the documented danger of ephedra-based 
supplements the time has come for greater restriction on the sale and access of minors to these products.     
 
IMPACT STATEMENT:  
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Karen R. Frostrom, Thorsnes Bartolotta McGuire, 2550 
Fifth Avenue, Suite 1100, San Diego, California 92103, 619-236-9363, frostrom@tbmlawyers.com 
 
RESPONSIBLE FLOOR DELEGATE: 
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RESOLUTION 07-08-05 
 
DIGEST 
Child Protective Services: Due Process for the Subject of Investigation 
Amends Penal Code section 11169 and adds Penal Code section 11169.1 to provide an appellate process 
before a report of suspected child abuse is submitted to the Child Abuse Central Index. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE         
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 11169 and adds Penal Code section 11169.1 to provide an 
appellate process before a report of suspected child abuse is submitted to the Child Abuse Central Index.  
This resolution should be approved in principle because it provides important due process protections that 
are currently lacking. 
 
The Child Abuse and Neglect Reporting Act (Pen. Code, § 11164 et seq.) authorizes persons to report 
suspected child abuse or neglect to certain public agencies.  Those agencies conduct an "active 
investigation" to determine if the charges are "unfounded," "substantiated," or "inconclusive."  Unless the  
allegations are unfounded, the report is forwarded to the Department of Justice for inclusion in the Child 
Abuse Central Index, often with no notice to the person named in the report. 
 
The CACI is then used to respond to requests for information from law enforcement, social service 
agencies, licensing agencies, employers seeking applicants for positions involving supervisorial or 
disciplinary power over children, and court investigators.  (Pen. Code, § 11170.)  Thus any adult seeking 
to become a teacher, child care worker, foster or adoptive parent, or peace officer may have their name 
turned over as a result of allegations which they never had an opportunity to refute.  This may have 
devastating repercussions on a person’s life and livelihood. 
 
In Burt v. County of Orange (2004) 120 Cal.App.4th 273, the Court of Appeal held that due process 
required that "a person named as a suspected child abuser [be] entitled to present a timely challenge to a 
previously filed report and [be] given a reasonable opportunity to rebut the charge."  (Id. at p. 285.)  The 
Court did not specify the scope or manner of hearing to be provided.  This resolution seeks to provide that 
process.  While the proposed process is perhaps unduly cumbersome for both the person named and the 
public agencies involved, it provides a needed opportunity for the review of the underlying charges and the 
appropriateness of inclusion of the person in the Index. 
 
In the absence of a mandated appeal process, persons named in the CACI currently must expend large 
amounts of time and money to get their names out of the system, often while important personal aspects 
of the person’s life are put on hold.  An opportunity for review and for the person named to rebut the 
charges must be provided and this resolution is one possible means of providing that opportunity. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Penal Code Sections 11169 and enact Section 11169.1, to read as follows: 
 

§ 11169 1 
2 
3 
4 

(a) An agency specified in Section 11165.9 shall forward to the Department of Justice a report in 
writing of every case it investigates of known or suspected child abuse or severe neglect which is 
determined not to be unfounded, other than cases coming within subdivision (b) of Section 11165.2. 
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5 An agency shall not forward a report to the Department of Justice unless it has conducted an active 
investigation and determined that the report is not unfounded, as defined in Section 11165.12. If an 6 
appeal is timely requested under Section 11169.1, an agency shall not forward a report to the 7 
Department of Justice until the sooner of the Review Panel issuing its decision or 90 days after the 8 
request for an appeal.  If a report has previously been filed which subsequently proves to be 
unfounded, the Department of Justice shall be notified in writing of that fact and shall not retain the 
report.  The reports required by this section shall be in a form approved by the Department of Justice 
and may be sent by fax or electronic transmission.  An agency specified in Section 11165.9 receiving 
a written report from another agency specified in Section 11165.9 shall not send that report to the 
Department of Justice. 

9 
10 
11 
12 
13 
14 

(b) At the conclusion of the investigation, the agency shall notify the subject in writing that the agency 15 
has determined that the report is unfounded, inconclusive, or substantiated. Before the time an 
agency specified in Section 11165.9 forwards a substantiated or inconclusive

16 
 report in writing to the 

Department of Justice pursuant to subdivision (a), the agency shall also notify in writing
17 

, send two 18 
simultaneous written notices, one via first-class mail and one via certified mail, return receipt 19 
requested, to the last known address of the known or suspected child abuser that he or she has been 
will be 

20 
reported to the Child Abuse Central Index.  The notice required by this section shall be in a 

form approved by the Department of Justice. The requirements of this subdivision shall apply with 
respect to reports forwarded to the department on or after the date on which this subdivision 
becomes operative. 

21 
22 
23 
24 

(c) At a minimum, the notice shall include the following information: 25 
(1) Information on how to appeal the proposed placement of the subject’s name in the Child Abuse 26 
Central Index pursuant to the provisions of section 11169.1. 27 
(2) The type of abuse or neglect, date(s) of the incident(s), the date the incident was reported to the 28 
county agency, which county agency investigated the report, the date the county agency determined 29 
that the report was "substantiated" or "inconclusive," the basis for the determination, and information 30 
concerning persons or agencies that have access to the Central Index. 31 
(3) The circumstances under which information contained in the Child Abuse Central Index will be 32 
provided to other individuals or agencies. 33 
(4) The right of the subject to request a review of the county’s substantiated or inconclusive report 34 
and record by the county agency’s Review Panel if the individual disagrees with the entry of the 35 
substantiated or inconclusive report in the Child Abuse Central Index. 36 
(5) The right of the subject, if the determination is upheld by the county agency’s Review Panel, to 37 
have a hearing before an Administrative Law Judge from the State Hearings Division of the 38 
Department of Social Services at which the agency would bear the burden of proof. 39 
(6) The scope of the appeal is limited to disputing the accuracy of the content and determination of 40 
the report to be entered into the Child Abuse Central Index and that the Department of Social 41 
Services will be responsible for defending that action at the fair hearing. 42 
(7) A full explanation of all alternatives and deadlines contained in Section 11169.1. 43 
(c) (d)Agencies shall retain child abuse or neglect investigative reports that result in a report filed with 
the Department of Justice pursuant to subdivision (a) for the same period of time that the information 
is required to be maintained on the Child Abuse Central Index pursuant to this section and 
subdivision (a) of Section 11170.  Nothing in this section precludes an agency from retaining the 
reports for a longer period of time if required by law. 

44 
45 
46 
47 
48 

(d) (e)The immunity provisions of Section 11172 shall not apply to the submission of a report by an 
agency pursuant to this section.  However, nothing in this section shall be construed to alter or 
diminish any other immunity provisions of state or federal law. 

49 
50 
51 
52  

§ 11169.1. 53 
(a) The subject of the investigation may request the reporting agency to review the investigation 54 
before the agency submits the report to the Department of Justice required under Section 11169(a). 55 
The request must be made in writing, and must be sent certified mail, return receipt requested.  The 56 
request shall be postmarked no later than thirty (30) calendar days after the date of receipt of the 57 
notice sent to the subject in accordance with Section 11169(b).  If the request for review is filed more 58 
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than thirty (30) days from the date of receipt of the notice, the appellant must show good cause for 59 
not appealing within the prescribed period. 60 
(b) Each reporting agency shall appoint a Review Panel composed of at least three persons to review 61 
the investigation upon request. No social worker who participated in the investigation shall be part of 62 
the Review Panel. 63 
(c) The subject will have fourteen (14) calendar days from requesting the review to present 64 
statements of witnesses and other evidence on his or her behalf in writing to be considered by the 65 
Review Panel. 66 
(d) The Review Panel shall review the records of the investigation and the evidence submitted by the 67 
subject and shall determine whether the determination that the report was substantiated or 68 
inconclusive is supported by a preponderance of the evidence. 69 
(e) Within ninety (90) calendar days of receiving the subject’s request for review the Review Panel 70 
shall either confirm the accuracy of the content of the report and determination or shall change the 71 
determination to unfounded. The Review Panel shall notify the subject of its decision in writing by 72 
certified mail, return receipt requested.  If the Review Panel fails to review the determination or fails to 73 
notify the subject of its decision before the expiration of the ninety (90) calendar days, the 74 
determination will be deemed to be unfounded. 75 
(f) If the subject of the investigation requests review in a timely manner in accordance with this 76 
section, no report will be forwarded to the Department of Justice until after the Review Panel 77 
completes its review. If a late appeal is allowed for good cause in accordance with subsection 78 
11169.1(a) the report shall be entered on the Central Index pending the outcome of the appeal. 79 
(g) Upon receipt of written notice of an unfavorable decision of the Review Panel, the subject shall 80 
have thirty (30) calendar days to request an administrative hearing before an Administrative Law 81 
Judge from the State Hearings Division of the Department of Social Services.  82 
(1) The grounds for appeal to the Administrative Law Judge shall consist of the following: 83 
(A) The findings are not supported by a preponderance of evidence; or, 84 
(B) The actions ultimately found to be abusive or neglectful do not meet the statutory or regulatory 85 
definitions of child abuse or neglect by a preponderance of the evidence. 86 
(2) The written appeal shall include a statement detailing the basis for the appeal. 87 
(3) If the appeal is filed more than 30 days from the date of the Review Panel’s notice, the appellant 88 
must show good cause for not appealing within the prescribed period. 89 
(4) The subject may have legal representation and present witnesses and other evidence on his or 90 
her behalf. 91 
(5) The burden of proof in such a hearing shall be on the agency. The agency must prove that the 92 
determination is supported by a preponderance of the evidence. 93 
(6) The administrative law judge shall enter an initial decision for review by the Department of Social 94 
Services no later than 90 calendar days from the date of the administrative hearing. The 95 
administrative law judge’s decision shall be in writing and shall contain findings of fact and a 96 
determination of the issues presented. 97 
(7) Within 30 days after the department has received a copy of the administrative law judge's 98 
proposed decision, the director may adopt the decision in its entirety; decide the matter on the record, 99 
including the transcript, with or without taking additional evidence; or order a further hearing to be 100 
conducted before the director, or another administrative law judge on behalf of the director.  Failure of 101 
the director to adopt the proposed decision, decide the matter on the record, including the transcript, 102 
with or without taking additional evidence or order a further hearing within the 30 days shall be 103 
deemed an affirmation of the proposed decision.  When the director adopts the administrative law 104 
judges’ decision or decides the matter, a copy of the decision shall be served on the subject and on 105 
the affected county agency by certified mail, return receipt requested, and, if the director’s decision 106 
differs materially from the proposed decision of the administrative law judge, a copy of that proposed 107 
decision shall also be served on the subject and on the affected county agency. If a further hearing is 108 
ordered, it shall be conducted in the same manner and within the same time limits specified for the 109 
original hearing.  110 
(g) Judicial review of the final Department of Social Services decision may be had by filing a petition 111 
for a writ of mandate within 60 days of receipt of the decision under the provisions of Section 1094.5 112 
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of the Code of Civil Procedure, praying for a review of the entire proceeding in the matter. 113 
(h) All records submitted by the parties as part of the appeal process and all notices, orders, agency 114 
notes, final agency decisions, created by or made part of the Department of Social Service’s or 115 
county agency’s record shall be confidential and shall not be released or disclosed unless such 116 
release or disclosure is permitted by the applicable State statutes. 117 

 
(Proposed language underlined, language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Does not provide a procedure by which a person reported to the Child Abuse 
Central Index may challenge that report.  
 
This Resolution: Would establish a procedure for appeal of a report to the Child Abuse Central 
Index. 
 
The Problem: The California Court of Appeal has held that the current statutory system of 
reporting child abuse investigations to the Child Abuse Central Index is unconstitutional because it 
does not protect the due process rights of the person being reported.  (Burt v. County of Orange, 
120 Cal.App.4th 273 (2004), review denied Sept. 15, 2004.)  Under the present law, a child abuse 
investigation may result in a determination of unfounded, inconclusive, or substantiated. 
Substantiated or inconclusive findings must be reported to the Child Abuse Central Index, and 
either finding may severely hamper the accused=s employment prospects, particularly in the fields 
of childcare and healthcare. There is no procedural mechanism available to the accused to 
challenge a finding, which the Court of Appeal found to be a denial of due process.  
This resolution would establish a hearing and appeals procedure to solve the unconstitutionality of 
the current law and ensure that the accused=s due process rights are protected. To minimize 
fiscal impact, this administrative procedure is based on existing governmental mechanisms: the 
local county social services agency and the State Hearings Division of the Department of Social 
Services.  
 
IMPACT STATEMENT 
 
This proposed resolution affects no other laws, statutes or rules.  
 
AUTHOR AND/OR PERMANENT CONTACT: David E.C. Gettis, 1901 First Ave, Suite 310, San 
Diego, CA 92111, voice (619) 231-0880, fax 231-0770, e-mail david@gettislaw.com.  
 
RESPONSIBLE FLOOR DELEGATE: David E.C. Gettis 
 



RESOLUTION 07-09-05 
 

DIGEST 
Motor Vehicles:  Online Traffic Violator Schools 
Amends Vehicle Code section 42005 to require courts to accept credit from any traffic school licensed by 
the Department of Motor Vehicles. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Vehicle Code section 42005 to require courts to accept credit from any traffic 
school licensed by the Department of Motor Vehicles.  This resolution should be approved in principle 
because the policies for allowing traffic violators to attend online traffic schools should be uniform across 
the state. 
 
Traffic schools have become a popular way to remediate violations while keeping one’s driving record 
free from minor violations that can affect insurance costs.  The development of online traffic schools gives 
even more Californians the opportunity to participate in these benefits, especially those who reside in 
rural or isolated areas. 
 
At least 30 counties accept credits from online school.  (See, e.g., 
<http://www.sfgov.org/site/courts_page.asp?id=3783> [San Francisco].)  However, online schools still 
have not attained universal acceptance.  Some counties refuse to accept credit from online schools, often 
for little or no reason.  (See, e.g., <http://www.co.marin.ca.us/depts/MC/main/traffic.cfm> [Marin County].)  
This inconsistency means that some drivers lose the ability to protect their driving records economically 
and conveniently for no other reason than they happened to get pulled over in the wrong county. 
 
Traffic schools are subject to strict and extensive evaluation and licensing requirements.  If the DMV 
determines that a traffic school meets its standards, that determination should have statewide effect.  
There is no reason to exclude online traffic schools on a county-by-county basis. 
 
The resolution also proposes a change to section 42005 to provide violators with the unrestricted option 
to attend traffic school, which is also the goal of Resolution 07-10-05. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Vehicle Code section 42005 as follows: 
 
1 § 42005 
2  (a)  The court may order or permit a person convicted of a traffic violation to attend a traffic 
3 violator school licensed pursuant to Chapter 1.5 (commencing with Section 11200) of Division 5. 
4  (b)  In lieu of adjudicating a traffic offense committed by a person who holds a 

noncommercial class C, class M1, or class M2 driver's license, and with the consent of the 5 
6 
7 
8 

defendant, upon the request of the defendant the court may shall order the person to attend a 
licensed traffic violator school, a licensed driving school, or any other court-approved program or 
driving instruction. 

9 
10 
11 
12 
13 

 (c)(b) Pursuant to Title 49 of the Code of Federal Regulations, the court may not order or 
permit a person who holds a class A, class B, or commercial class C driver's license to complete a 
licensed traffic violator school, a licensed driving school, or any other court-approved program of 
driving instruction in lieu of adjudicating any traffic offense committed by the holder of a class A, 
class B, or commercial class C driver's license. 
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14 
15 
16 
17 

 (d)(c)  The court may not order or permit a person, regardless of the driver's license class, to 
complete a licensed traffic violator school, a licensed driving school, or any other court-approved 
program of driving instruction in lieu of adjudicating an offense if that offense had occurred in a 
commercial motor vehicle, as defined in subdivision (b) of Section 15210. 

18 
19 
20 
21 

 (e)(d)  Except as otherwise provided in subdivision (f)(e), a person so ordered may choose 
the traffic violator school the person will attend.  The court shall make available to each person 
subject to that order the current list of traffic violator schools published by the department pursuant to 
Section 11205. 

22  (f)  In those counties where, prior to January 1, 1985, one or more individual courts, or the 
23 county acting on behalf of one or more individual courts, contracted for the provision of traffic safety 
24 instructional services to traffic violators referred by the court pursuant to a pretrial diversion program, 
25 the courts may restrict referrals under this section to those schools for traffic violators or licensed 
26 driving schools that are under contract with the court or with the county to provide traffic safety 
27 instructional services for persons referred pursuant to subdivision (a). 
28  (e)(1)  No court shall refuse a person’s request to attend a traffic violator school that is 
29 licensed pursuant to Chapter 1.5 (commencing with Section 11200) of Division 5.  Each court in this 
30 State shall give equal credit to courses attended at any traffic violator school licensed by the 
31 department, without regard to whether those courses are conducted or attended in person, on the 
32 Internet, or via any particular medium. 
33  (2)  In enacting this subdivision, it is the purpose of the Legislature to provide efficient, 
34 instructive, and economical opportunities for all persons to attend traffic violator schools without 
35 undue hardship, burdensome costs, or unnecessary travel, and to provide for the uniform 
36 acceptance throughout the state of traffic violator school courses attended or conducted online or 
37 through means other than in person. 
38  (g)  A county described in Section 28023 of the Government Code may continue to provide 
39 the program authorized by this section in accordance with the provisions of current and future 
40 contracts as may be amended and approved by the individual courts within that county and the 
41 county shall be exempt from state regulations relative to maximum classroom attendance. 
42  (h)  Notwithstanding subdivisions (f) and (g), a court in the counties described in those 
43 subdivisions shall comply with the prohibitions set forth in subdivisions (c) and (d). 
44 
45 

 (i)(f)  A person who willfully fails to comply with a court order to attend traffic violator school 
is guilty of a misdemeanor. 

46  (j)(g)  This section shall become operative on September 20, 2005. 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Does not require courts to accept credit from online traffic schools. 
 
This Resolution:  Would require all courts to accept credit from all traffic schools licensed by the 
Department of Motor Vehicles. 
 
The Problem:  Online traffic schools provide an opportunity for drivers to fulfill traffic school requirements 
and keep points off their records in an economical and convenient manner.  However, some counties in 
the state accept credit from online traffic schools, while others do not.  The ability of a driver to attend an 
online traffic school depends on nothing more than his or her dumb luck in getting cited in the right 
county. 
 
The traffic laws should be administered uniformly throughout the state.  There is no reason why a driver in 
one county should be denied the same chance to remediate his or her license as any other driver in 
another county.  Online traffic schools can be taken anywhere at any time and should not be subjected to 
the whim of local authorities. 
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In accordance with CDCBA rules, BASF timely offers this resolution for consideration. Consistent with 
traditional CDCBA practice, the Proponent reserves the right to timely withdraw or amend the resolution. 
 
IMPACT STATEMENT 
 
This resolution would not affect any other statute, rule, or law. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Frank Z. Leidman, Law Offices of Frank Z. Leidman, 473 
Jackson Street, 3rd Floor, San Francisco, CA 94111-1607, telephone (415) 982-0321, facsimile (415) 982-
7495, e-mail leidmanlaw@aol.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Frank Z. Leidman 
 
COUNTERARGUMENT 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
We agree that making online traffic schools available statewide is a desirable goal provided appropriate 
safeguards are in place to prevent fraud. 
 

However, this resolution completely changes the law by requiring the court to order traffic school for any 
eligible person who requests it.  (See lines 2-6).This completely eliminates judicial discretion.  Thus, an 
eligible person doing 80 mph in a 25 mph zone past a school in session would have to be given traffic 
school upon their request - even if they had three prior speeding convictions.  Furthermore, the Statement 
of Reasons offers no rationale for such a radical change in the law. 
 
Therefore, we oppose this resolution in its current form but would support it if the changes proposed for 
subdivisions (a) and (b) at lines 2 through 6 were deleted and the original text reinstated. 
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RESOLUTION 07-10-05 
 

DIGEST 
Motor Vehicles:  Traffic Violator Schools 
Amends Vehicle Code section 41501 to permit attendance at traffic school every twelve months, and to 
make attendance the option of the licensee. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Vehicle Code section 41501 to permit attendance at traffic school every twelve 
months, and to make attendance the option of the licensee.  This resolution should be approved in 
principle because once every twelve months is a more reasonable limit on attendance, and because the 
policies for allowing traffic violators to attend traffic schools should be uniform. 
 
Traffic schools have become a viable way to remediate violations while keeping one’s driving record free 
from minor violations that can affect insurance costs.  However, under the current system, violators 
generally have the right to attend traffic school no more frequently than once every eighteen months.  The 
court can grant permission to attend traffic school for a violator who has not attended traffic school within 
the preceding twelve months.  However, these matters are up to the court’s discretion, and there is 
inconsistency among courts (and even certain judges within the same court) as to the willingness to grant 
such permission.  Moreover, some courts and judges, as a matter of practice, refuse to allow some 
violators to attend traffic school at all.  These practices vary from one county or judge to another, meaning 
that a driver’s ability to protect his or her driving record is often a matter of luck. 
 
Traffic violations can cause detrimental effects on a driver’s insurance rates for up to three years after 
conviction.  With the ever-increasing costs of auto insurance, the economic impact of a conviction going 
onto a driver’s record can be substantial.  In light of these effects, as well as the general purpose of traffic 
school as an alternative for drivers, there is no reason to limit attendance at traffic school to once every 
eighteen months.  There is even less basis to prevent particular drivers from attending traffic school at all 
for no other reason than they happened to commit a violation in one county as opposed to another. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Vehicle Code section 41501 as follows: 
 
1 § 41501 

 (a)  The court may order a continuance of a proceeding against a person, who receives a 
notice to appear in court for a violation of any statute relating to the safe operation of a vehicle, in 
consideration for attendance at a licensed school for traffic violators, a licensed driving school, or any 
other court-approved program of driving instruction, and, after that attendance and pursuant to 
Section 1803.5 or 42005, the court may dismiss the complaint under the following conditions:

2 
3 
4 
5 

 6 
7  (1)  If if the offense is alleged to have been committed within 12 months of another offense 

that was dismissed under this section, the court may order the continuance and, after the 8 
9 

10 
attendance, dismiss the complaint.  The court may order attendance at a licensed school for traffic 
violators that offers a program of at least 12 hours of instruction. 

11  (2)(b)  Upon the request of any person who receives a notice to appear in court for a 
12 violation of any statute relating to the safe operation of a vehicle, the court shall order a continuance 
13 of a proceeding against that person in consideration for attendance at a licensed school for traffic 

violators, a licensed driving school, or any other court-approved program of driving instruction, Iif the 
offense is not alleged to have occurred within 18

14 
 12 months of another offense that was dismissed 15 
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16 under this section, the court may order the continuance and, after the attendance and pursuant to 
17 Section 1803.5 or 42005, the court shall dismiss the complaint if the attendance is at any of the types 
18 of schools or programs that the court directed pursuant to Section 42005 at the time of ordering the 
19 continuance. 
20  (b) (c)  This section shall become operative on September 20, 2005. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Permits a person to attend traffic school in lieu of conviction for a traffic offense no more 
frequently than every eighteen months, and subjects the person’s ability to attend traffic school to the 
court’s discretion. 
 
This Resolution:  Would allow traffic violators the option to attend traffic school every twelve months at 
their request. 
 
The Problem:  Traffic school is an effective way to educate drivers and allow them to keep points off their 
license.  In too many instances, however, local courts refuse to allow violators to attend traffic school, or 
refuse to allow any drivers to attend more often than every eighteen months.  There is often no rhyme or 
reason to local vagaries; certain courts look favorably upon traffic schools, while others discourage 
attendance every chance they get.  This results in unnecessary costs and burdens being imposed on 
drivers, and creates a system where a motorist cannot count on getting the same treatment from one 
county to another. 
 
Traffic school is such a widespread and accepted practice that it ought to be uniformly applied.  There is a 
great need for consistent practices throughout the state.  This resolution would make the present system 
more fair and consistent. 
 
In accordance with CDCBA rules, BASF timely offers this resolution for consideration. Consistent with 
traditional CDCBA practice, the Proponent reserves the right to timely withdraw or amend the resolution. 
 
IMPACT STATEMENT 
 
This resolution would not affect any other statute, rule, or law. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Frank Z. Leidman, Law Offices of Frank Z. Leidman, 473 
Jackson Street, 3rd Floor, San Francisco, CA 94111-1607, telephone (415) 982-0321, facsimile (415) 982-
7495, e-mail leidmanlaw@aol.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Frank Z. Leidman 
 
COUNTERARGUMENT 

SANTA CLARA COUNTY BAR ASSOCIATION 

We oppose this resolution for two reasons.  First, in the guise of promoting statewide uniformity, the 
resolution completely changes the law by requiring the court to order traffic school for any eligible person 
who requests it.  (See lines 11-12).  This completely eliminates judicial discretion.  Thus, an eligible 
person doing 80 mph in a 25 mph zone past a school in session would have to be given traffic school 
upon their request - even if they had three prior speeding convictions. 
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Second, we oppose changing the eligibility requirements for Level 1 traffic school by reducing the time 
between offense dates from 18 months to 12 months.  (See line 15)  No reason is given for shortening 
this time period nor is any mention made of Level 2 traffic school which is available to those who are not 
eligible for Level 1.  (Successful completion of Level 1 keeps the point off your driving record and it is 
confidential.  Successful completion of Level 1 keeps the point off your driving record but is not 
confidential.) 
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RESOLUTION 07-11-05 
 

DIGEST 
Tolling Statute of Limitations: Exploitation of Children and Secret Videotaping 
Amends Penal Code section 803 on tolling the statute of limitations in crimes involving the sexual 
exploitation of children and the use of secret visual images of another person. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Penal Code section 803 on tolling the statute of limitations in crimes involving the 
sexual exploitation of children and the use of secret visual images of another person.  This resolution 
should be approved in principle because it affords greater protection to children who are sexually 
exploited and to those victims of crimes involving secret filming and taping. 
 
Penal Code section 803 has a long list of crimes which are subject to the tolling of the statutes of 
limitation, but not included on that list are the crimes of child pornography and unlawful taping.  Most, if 
not all, of the crimes included in section 803 deal with situations where the perpetrators are able to 
conceal or hide their actions from the victims and law enforcement. For example, many of the crimes 
mentioned in this section deal with fraud. (See Penal Code, §§803(c)(1)-(11).)  The present statute of 
limitations of three years for felony offenses involving child pornography and the one-year statute of 
limitations involving child pornography and unlawful taping commences on the date of the offense.  Thus, 
it appears the law gives greater weight to fraud offenses than to child pornography and unlawful taping. 
 
In addition, many times children are not fully aware of the criminal intent of the perpetrator at the time of 
the offense.  Sometimes these crimes are not fully reported until the child is mature enough to fully 
understand the offense perpetrated against them.  Also, those who were secretly taped or filmed may not 
be aware until much later that the secret filming or taping took place.  Further, these crimes require the 
element that the individual not be aware of the filming or taping.  Therefore, it should be sound public 
policy to allow the tolling of the statute of limitations in these situations to begin upon discovery, not at the 
time of the offense.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Penal Code section 803 to read as follows: 
 
1 § 803 

 (a) Except as provided in this section, a limitation of time prescribed in this chapter is not 2 
tolled or extended for any reason. 3 
 (b) No time during which prosecution of the same person for the same conduct is pending 4 
in a court of this state is a part of a limitation of time prescribed in this chapter. 5 
 (c) A limitation of time prescribed in this chapter does not commence to run until the 6 
discovery of an offense described in this subdivision. This subdivision applies to an offense 7 
punishable by imprisonment in the state prison, a material element of which is fraud or breach of a 8 
fiduciary obligation, the commission of the crimes of theft or embezzlement upon an elder or 9 
dependent adult, or the basis of which is misconduct in office by a public officer, employee, or 10 
appointee, including, but not limited to, the following offenses: 11 
 (1) Grand theft of any type, forgery, falsification of public records, or acceptance of a bribe 12 
by a public official or a public employee. 13 

14  (2) A violation of Section 72, 118, 118a, 132, or 134. 
15  (3) A violation of Section 25540, of any type, or Section 25541 of the Corporations Code. 
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16  (4) A violation of Section 1090 or 27443 of the Government Code. 
 (5) Felony welfare fraud or Medi-Cal fraud in violation of Section 11483 or 14107 of the 17 
Welfare and Institutions Code. 18 
 (6) Felony insurance fraud in violation of Section 548 or 550 of this code or former Section 19 
1871.1, or Section 1871.4, of the Insurance Code. 20 

21  (7) A violation of Section 580, 581, 582, 583, or 584 of the Business and Professions Code. 
22  (8) A violation of Section 22430 of the Business and Professions Code. 
23  (9) A violation of Section 10690 of the Health and Safety Code
24  (10) A violation of Section 529a. 
25  (11) A violation of subdivision (d) or (e) of Section 368. 

 (d) If the defendant is out of the state when or after the offense is committed, the 26 
prosecution may be commenced as provided in Section 804 within the limitations of time prescribed 27 
by this chapter, and no time up to a maximum of three years during which the defendant is not 28 
within the state shall be a part of those limitations. 29 
 (e) A limitation of time prescribed in this chapter does not commence to run until the offense 30 
has been discovered, or could have reasonably been discovered, with regard to offenses under 31 
Division 7 (commencing with Section 13000) of the Water Code, under Chapter 6.5 (commencing 32 
with Section 25100) of, Chapter 6.7 (commencing with Section 25280) of, or Chapter 6.8 33 
(commencing with Section 25300) of, Division 20 of, or Part 4 (commencing with Section 41500) of 34 
Division 26 of, the Health and Safety Code, or under Section 386, or offenses under Chapter 5 35 
(commencing with Section 2000) of Division 2 of, Chapter 9 (commencing with Section 4000) of 36 
Division 2 of, Section 6126 of, Chapter 10 (commencing with Section 7301) of Division 3 of, or 37 
Chapter 19.5 (commencing with Section 22440) of Division 8 of, the Business and Professions 38 
Code. 39 

40  (f) A limitation of time prescribed in this chapter does not commence to run until the 
41 discovery of an offense described in this subdivision. This subdivision applies to an offense 
42 involving matter that contains, incorporates or depicts sexual conduct by a minor as defined in 
43 subdivision (b) of Penal Code section 311.3 or subdivision (d) of Penal Code section 311.4. 
44  (g) A limitation of time prescribed in this chapter does not commence to run until the offense 
45 has been discovered, or could have reasonably been discovered, with regard to an offense under 
46 
47 
48 

section 647(k)(2) of the Penal Code.  
 [Subdivisions (f) through (k) remain unchanged, except to be renumbered to (h) through 
(m).] 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  There is a 3-year statute of limitations for felony offenses involving child pornography, 
which commences on the date of the offense. There is a one-year statute of limitations for misdemeanor 
offenses involving child pornography and unlawful videotaping, which commences on the date of the 
offense. 
 
This Resolution:  Would allow for the tolling of the period of the statute of limitations so that it does not run 
until the discovery of the offense in crimes involving (1) the sexual exploitation of children and (2) the use 
of a concealed camcorder, motion picture camera, or photographic camera to secretly videotape, film, 
photograph another person under 647(k)(2). 
 
The Problem:  In crimes involving sexual exploitation of a minor, in many cases, the victims are unaware 
of the criminal intent of the perpetrator. Further, many are unaware that their image is even being 
captured. As such, said crimes commonly go unreported by the victim. It could be years before the victim, 
his or her parents, and/or guardian discover the offense. Additionally, in crimes involving secret 
videotaping/invasion of privacy (647(k)(2)), this crime, by definition, cannot be committed unless it is done 
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without the knowledge or consent of the victim. The statute should be tolled to commence upon discovery 
of the offense. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Donna Hollingsworth, Deputy District Attorney, 210 West 
Temple Street, Suite 18000, Los Angeles, CA 90012, voice 562-803-7125, e-mail astropaddy@msn.com 
 
RESPONSIBLE FLOOR DELEGATE: Donna Hollingsworth 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution contradicts the guidelines as established in the U.S. Supreme Court decision of Stogner v. 
California in which the court ruled that the government can not retroactively void statutes of limitations in 
criminal cases. The court in Stogner held that “a law enacted after expiration of a previously applicable 
limitations period violates the Ex Post Facto Clause when it is applied to revive a previously time-barred 
prosecution.” 
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RESOLUTION 08-01-05 

DIGEST 
Gross Income:  Deduction For Attorneys Fees 
Amends Title 26, section 62, of the United States Code to provide for the deduction of attorney’s fees 
paid by a taxpayer as a contingent fee. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Title 26, section 62, of the United States Code to provide for the deduction of 
attorney’s fees paid by a taxpayer as a contingent fee.  This resolution should be approved in principle 
because it will avoid the double taxation of attorney’s fees in contingent fee cases and prevent the 
imposition of taxes on a taxpayer’s damage recovery that could exceed the total of the net recovery to the 
taxpayer. 

The intention of this resolution is to correct the ruling by the United States Supreme Court in 
Commissioner of Internal Revenue v. Banks, (2005) ___ U.S. ___, 125 S.Ct. 826; 160 L.Ed.2d 859, which 
held that a taxpayer’s gross income includes the recovery of the full amount of damages awarded, 
including attorney’s fees, in cases in which the taxpayer’s attorney’s fees were paid pursuant to a 
contingent fee agreement.  The court held, among other things, that to fail to include such fees as income 
to the taxpayer was an anticipatory assignment of income.  The court noted that an amendment to 
Section 62 adding subparagraph (19) resolved this issue insofar as claims made in certain discrimination 
cases including those pertaining to employment cases such as those before it. 
 
The resolution intends to provide an across-the-board deduction to the taxpayer for attorney’s fees paid 
as a contingency fee where the damages which are recovered by the taxpayer are included in gross 
income.  Simple fairness dictates that a taxpayer who must include any damage award in income ought to 
be permitted to deduct the essential costs associated with the recovery of those damages, particularly 
where the attorney’s fees are taxed to the attorney as income.  To hold otherwise, as the Supreme Court 
has, is to impose a double tax on the damages recovered – full taxation to the taxpayer and a second tax 
on that amount paid to the attorney as an independent taxpayer.  It does not take much imagination to 
conjure those circumstances where the taxpayer’s net recovery is negligible and may perhaps even be 
negative if this amendment is not made. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend title 26, section 62 of the United States Code as follows: 
 
1 
2 
3 
4 
5 
6 
7 
8 

§ 62 
 (a) General rule.  For purposes of this subtitle, the term "adjusted gross income" means, in 
the case of an individual, gross income minus the following deductions: 
[Sub-subsections (1) through (18) of subsection (a) remain unchanged.] 
 (19)  Any deduction allowable under this chapter for attorney fees and court costs paid by, or 
on behalf of, the taxpayer in connection with any action involving a claim of unlawful discrimination 
(as defined in subsection (e)) or a claim of a violation of subchapter III of chapter 37 of title 31, 
United States Code or a claim made under section 1862(b)(3)(A) of the Social Security Act (42 
U.S.C. 1395y(b)(3)(A)) a claim described in subsection (a) of section 104, or a claim for the recovery 9 

10 of damages that, if said damages had not been incurred, would have been included in the taxpayer’s 
11 
12 

gross income.  The preceding sentence shall not apply to any deduction in excess of the amount 
includible in the taxpayer’s gross income for the taxable year on account of a judgment or settlement 
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13 
14 
15 
16 

(whether by suit or agreement and whether as lump sum or periodic payments) resulting from such 
claim. 
 Nothing in this section shall permit the same item to be deducted more than once. 
[Subdivisions (b) through (e) remain unchanged.] 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Gross income includes attorney fees on damages awards that represent taxable income. 
 
This Resolution:  Would provide that attorney fees taken from damage awards are deductible from 
adjusted gross income. 
 
The Problem:  In Banks v. Commissioner (2005) ___ U.S. ___, ____ S.Ct. ____, the Supreme Court of 
the United States ruled that attorney fees calculated on a contingency basis are not deductible from 
taxable income.  This ruling results in the unfair situation of a taxpayer being subjected to tax liability on 
the full amount of an award for damages, and still being liable for attorney fees that are calculated on the 
before-tax amount of the award.  This means that taxpayers will realize little or no benefit from retaining 
counsel to represent them, and will deter counsel from accepting the representation of such clients.  This 
resolution would provide for a deduction from gross income of the amount of attorney fees and costs 
incurred to prosecute actions that result in the return of taxable income to the taxpayer. 
 
In accordance with CDCBA rules, BASF timely offers this resolution for consideration. Consistent with 
traditional CDCBA practice, the Proponent reserves the right to timely withdraw or amend the resolution. 
 
IMPACT STATEMENT 
 
This resolution would not affect any other statute, rule, or law. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Trevor & Weixel LLP, 300 Tamal Plaza, Suite 
180, Corte Madera, CA 94925, telephone (415) 924-7147, facsimile (415) 924-7159, e-mail 
jweixel@trevorweixel.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Jim Weixel 
 
COUNTER ARGUMENT 
 
ORANGE COUNTY BAR ASSOCIATION 
 
This resolution is not germane to the mission and goals of the CDCBA.  The establishment and 
enforcement of federal laws does not concern the administration of justice within the state of California, 
and is beyond the scope of the activities of the CDCBA. 
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RESOLUTION 08-02-05 
DIGEST 
Health Benefits:  Expanded Coverage 
Amends Title 26, section 106, of the United States Code to exclude from gross income health coverage 
provided for family members other than a spouse or dependent. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
Similar to House Resolution 935 which was introduced but not passed out of committee in the current 
Congress. 
 
Reasons: 
This resolution amends Title 26, section 106, of the United States Code to exclude from gross income 
health coverage provided for family members other than a spouse or dependent.  This resolution should 
be approved in principle because it would permit an employer who provides insurance coverage under an 
accident or health plan to exclude from income amounts paid for such coverage as well as exclude from 
income benefits received by a beneficiary who is not a spouse or dependent. 

The effect of this resolution would be to treat other family members on the same terms as a spouse or 
dependent in so far as an employer elects to provide accident or health care coverage.  Under present 
law, both an employer and the employee must include the value of such coverage in gross income if the 
employer provides the coverage.  That policy discourages employers from providing coverage other than 
for a spouse or dependent, thus excluding domestic partners. 
 
This resolution would encourage employers to provide coverage for accident and health insurance for all 
family members, not just for a spouse and dependent.  Its effect would be to increase the number of 
persons covered by medical insurance and would therefore reduce the numbers of uninsured consumers. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Internal Revenue Code section 106 (26 USC §106) to read as follows: 
 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 

§ 106 
(a) General rule. Except as otherwise provided in this section, gross income of an employee does 
not include employer-provided coverage under an accident or health plan. 
(b) Contributions to Archer MSAs. 
(1) In general. In the case of an employee who is an eligible individual, amounts contributed by such 
employee's employer to any Archer MSA of such employee shall be treated as employer-provided 
coverage for medical expenses under an accident or health plan to the extent such amounts do not 
exceed the limitation under section 220(b)(1) (determined without regard to this subsection) which is 
applicable to such employee for such taxable year. 
(2) No constructive receipt. No amount shall be included in the gross income of any employee solely 
because the employee may choose between the contributions referred to in paragraph (1) and 
employer contributions to another health plan of the employer. 
(3) Special rule for deduction of employer contributions. Any employer contribution to an Archer 
MSA, if otherwise allowable as a deduction under this chapter, shall be allowed only for the taxable 
year in which paid. 
(4) Employer MSA contributions required to be shown on return. Every individual required to file a 
return under section 6012 for the taxable year shall include on such return the aggregate amount 
contributed by employers to the Archer MSAs of such individual or such individual's spouse for such 
taxable year. 
(5) MSA contributions not part of COBRA coverage. Paragraph (1) shall not apply for purposes of 
section 4980B. 
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22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 

(6) Definitions. For purposes of this subsection, the terms "eligible individual" and "Archer MSA" 
have the respective meanings given to such terms by section 220. 
(7) Cross reference. For penalty on failure by employer to make comparable contributions to the 
Archer MSAs of comparable employees, see section 4980E. 
(c) Inclusion of long-term care benefits provided through flexible spending arrangements. 
(1) In general. Effective on and after January 1, 1997, gross income of an employee shall include 
employer-provided coverage for qualified long-term care services (as defined in section 7702B(c)) to 
the extent that such coverage is provided through a flexible spending or similar arrangement. 
(2) Flexible spending arrangement. For purposes of this subsection, a flexible spending arrangement 
is a benefit program which provides employees with coverage under which-- 
(A) specified incurred expenses may be reimbursed (subject to reimbursement maximums and other 
reasonable conditions), and 
(B) the maximum amount of reimbursement which is reasonably available to a participant for such 
coverage is less than 500 percent of the value of such coverage. 
 In the case of an insured plan, the maximum amount reasonably available shall be 
determined on the basis of the underlying coverage. 
(d) Contributions to health savings accounts. 
(1) In general. In the case of an employee who is an eligible individual (as defined in section 
223(c)(1)), amounts contributed by such employee's employer to any health savings account (as 
defined in section 223(d)) of such employee shall be treated as employer-provided coverage for 
medical expenses under an accident or health plan to the extent such amounts do not exceed the 
limitation under section 223(b) (determined without regard to this subsection) which is applicable to 
such employee for such taxable year. 
(2) Special rules. Rules similar to the rules of paragraphs (2), (3), (4), and (5) of subsection (b) shall 
apply for purposes of this subsection. 
(3) Cross reference. For penalty on failure by employer to make comparable contributions to the 
health savings accounts of comparable employees, see section 4980G. 
(e) Coverage provided for eligible beneficiaries of employees. In the case of employer-provided 49 
coverage under an accident or health plan for an eligible beneficiary (other than a spouse or child) of 50 

51 an employee, such coverage shall be treated for purposes of this section in the same manner as 
such coverage for the spouse of an employee is treated. 52 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides that the value of health coverage provided by an employer for an employee's 
family members (other than the spouse or dependent of the employee) is taxable to both the employer 
and employee as compensation. 
 
This Resolution:  Would permit (but not require) employers to provide health insurance coverage for all 
family members of an employee without triggering income tax on the value of the benefit. 
 
The Problem:  Current law discourages employers from granting and employees from using health 
benefits for family members other than a legal spouse or dependents. This is particularly problematic in 
the context of domestic partner coverage, since many domestic partners of employees go without 
coverage due to the tax consequences even when the employer offers such coverage. This is a tragedy 
both for the uncovered person as well as for taxpayers in general who eventually end up paying for the 
costs of emergency care for individuals who would have been covered by a health plan absent this tax 
rule. Changing the rule both advances fairness in the tax law and the important goal of securing health 
coverage for as many Americans as possible. This resolution parallels H.R. 935, which was introduced 
but not passed out of committee in the current Congress. 
 
IMPACT STATEMENT 
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This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Duncan Crabtree-Ireland, 5757 Wilshire Boulevard, 8th 
Floor, Los Angeles, CA 90036, voice 323-549-6043, fax 323-549-6624, e-mail direland@sag.org 
 
RESPONSIBLE FLOOR DELEGATE: Duncan Crabtree-Ireland 
 
COUNTERARGUMENT 
 
ORANGE COUNTY BAR ASSOCIATION 
  
This resolution is not germane to the mission and goals of the CDCBA.  The establishment and 
enforcement of federal laws does not concern the administration of justice within the state of California, 
and is beyond the scope of the activities of the CDCBA. 
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RESOLUTION 08-03-05 
DIGEST 
Commercial and Industrial Property:  Reassessment Required 
Amends Article XIII-A, Section 2(a), of the California Constitution to require annual reassessment of 
business properties valued in excess of two million dollars. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to 7-09-04, which was disapproved. 
 

Reasons: 
This resolution amends Article XIII-A, Section 2(a), of the California Constitution to require annual 
reassessment of business properties valued in excess of two million dollars.  This resolution should be 
approved in principle because it would increase the real property tax base and hence tax receipts for the 
state providing increased funds necessary for the maintenance of essential services to the public. 

 
This resolution recommends that the Legislature submit a referendum to the voters of the State to amend 
some of the changes implemented by Proposition 13, passed by initiative in June 1978.  That Proposition 
curtailed the pre-existing practice of reassessment of real properties annually, reflecting a “voter revolt” 
against the burden on taxpayers, particularly homeowners, suffering annual property tax increases. 
  
This resolution proposes to reinstate annual reassessments on commercial and industrial properties 
valued in excess of two million dollars as of January 1, 2007, and also exempts from reassessment 
leased commercial and industrial properties which if valued separately would also be less than two million 
dollars as of January 1, 2007.  The protection of homeowners and small businesses from annual 
increases would be unaffected.  The consequence of the amendment, if passed by the voters, would be 
to close a major loophole by which companies avoid increased assessments of their properties and to 
raise needed tax revenues to sustain essential public services. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations urges the California 
Legislature to submit to the voters of California a referendum for an Amendment to Article XIII-A, Section 
2 (a), of the Constitution of California, to read as follows: 
 

§  2 1 
2 
3 
4 
5 

 (a) The "full cash value" means the county assessor's valuation of real property as shown on 
the 1975-76 tax bill under "full cash value" or, thereafter, the appraised value of real property when 
purchased, newly constructed, or a change in ownership has occurred after the 1975 assessment.  
All real property not already assessed up to the 1975-76 full cash value may be reassessed to reflect 
that valuation.  Notwithstanding any other provision of law, all commercial and industrial property 6 
with a value of two million dollars or more as of January 1, 2007, shall be reassessed annually, 7 
provided that a partial exemption from such annual reassessment shall be recognized for leased 8 
commercial or industrial property which, if assessed separately, would have had  a value of less then 9 
two million dollars as of January 1, 2007.  For purposes of this section, "newly constructed" does not 
include real property that is reconstructed after a disaster, as declared by the Governor, where the 
fair market value of the real property, as reconstructed, is comparable to its fair market value prior to 
the disaster.  Also, the term "newly constructed" shall not include the portion of reconstruction or 
improvement to a structure, constructed of unreinforced masonry bearing wall construction, 

10 
11 
12 
13 
14 
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necessary to comply with any local ordinance relating to seismic safety during the first 15 years 
following that reconstruction or improvement. 
 However, the Legislature may provide that under appropriate circumstances and pursuant to 
definitions and procedures established by the Legislature, any person over the age of 55 years who 
resides in property that is eligible for the homeowner's exemption under subdivision (k) of Section 3 
of Article XIII and any implementing legislation may transfer the base year value of the property 
entitled to exemption, with the adjustments authorized by subdivision (b), to any replacement 
dwelling of equal or lesser value located within the same county and purchased or newly constructed 
by that person as his or her principal residence within two years of the sale of the original property.  
For purposes of this section, "any person over the age of 55 years" includes a married couple one 
member of which is over the age of 55 years.  For purposes of this section, "replacement dwelling" 
means a building, structure, or other shelter constituting a place of abode, whether real property or 
personal property, and any land on which it may be situated.  For purposes of this section, a two-
dwelling unit shall be considered as two separate single-family dwellings.  This paragraph shall apply 
to any replacement dwelling that was purchased or newly constructed on or after November 5, 1986. 
 In addition, the Legislature may authorize each county board of supervisors, after 
consultation with the local affected agencies within the county's boundaries, to adopt an ordinance 
making the provisions of this subdivision relating to transfer of base year value also applicable to 
situations in which the replacement dwellings are located in that county and the original properties 
are located in another county within this State.  For purposes of this paragraph, "local affected 
agency" means any city, special district, school district, or community college district that receives an 
annual property tax revenue allocation.  This paragraph shall apply to any replacement dwelling that 
was purchased or newly constructed on or after the date the county adopted the provisions of this 
subdivision relating to transfer of base year value, but shall not apply to any replacement dwelling 
that was purchased or newly constructed before November 9, 1988. 
 The Legislature may extend the provisions of this subdivision relating to the transfer of base 
year values from original properties to replacement dwellings of homeowners over the age of 55 
years to severely disabled homeowners, but only with respect to those replacement dwellings 
purchased or newly constructed on or after the effective date of this paragraph. 
 [Sections (b) through (j) remain unchanged.] 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  National Lawyers Guild, San Francisco Chapter 
 
STATEMENT OF REASONS 
 
Existing Law:  Existing law includes all real property in California under the protection of Proposition 13 
(Cal. Const., Art. XIII-A, § 2), passed by the voters on June 6, 1978 which precludes annual 
reassessments of the value of all real property. 
 
This Resolution:  Requests the legislature to submit to the voters a referendum for a constitutional 
amendment to remove commercial and industrial properties with a value over $2 million on 1/1/07 from 
continued protection against annual reassessment.  In addition, businesses that leased property that had 
an assessed value of less then $2 million, as of January 1, 2007, if assessed separately, would also be 
exempt from such annual reassessment. 
 
The Problem:  Proposition 13 prohibited annual reassessment of the value of real property in California 
and did not distinguish between property uses.  This has resulted in a substantial reduction in property tax 
revenue for state and local governments in California over the past 26 years.  This has been particularly 
evident during the past three years due to the economic recession caused by the collapse of the dot com 
phenomenon and other factors. 
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The consequences of this drastic reduction of tax revenue threatens to affect every type of government 
service provided by state and local governments and special districts in this state, including education, 
healthcare, public safety services, the judicial system, recreation services, environmental protection, child 
protection, transportation services, and every other governmental function. 
 
This resolution suggests a modest but significant change in Proposition 13.  It does not apply that change 
to real property used for residential purposes – either by homeowner or apartment owner – or to 
commercial or industrial property with a value of less than $2 million as of 1/1/07.  The purpose of these 
exemptions is to continue the protection of individuals, with respect to their homes or apartments, and 
small businesses. 
 
Recent opinion surveys indicate that a majority of the residents of California favor this modification and 
would support it if given the opportunity to consider it as a constitutional amendment.  This resolution 
asks that the Legislature approve a referendum allowing the voters of California an opportunity to make 
that choice. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Dennis S. Weaver, McDonnell & Weaver, 4091-24th 
Street, San Francisco, CA 94114, telephone (415) 641-0700, fax (415) 641-0795, e-mail: 
HaveAGoodDay@msn.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Dennis S. Weaver 
 
COUNTER ARGUMENTS 
 
ORANGE COUNTY BAR ASSOCIATION 
 
This Resolution revisits Resolution 07-09-04, which the delegation disapproved last year.  The Resolution 
purports to have an annual reassessment of real property taxes on commercial or industrial properties 
with a value as of January 1, 2007 of in excess of $2 million.  The proposed resolution would necessarily 
visit a disproportionate tax burden on small and medium sized businesses in the State of California, who 
lease commercial and industrial property in this state.  At a time when the state is competing with other 
states and the international community to retain and attract business, this resolution takes the State of 
California in the wrong direction.  Once again, it should be disapproved. 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution (i) unfairly targets a narrow segment of society, owners of commercial or industrial 
property of a certain minimum value who occupy rather than rent out the property, asking members of 
that segment to bear a much larger tax burden than other, often equally wealthy, property owners; and (ii) 
contains numerous drafting problems and ambiguities that would lead to expensive, time consuming 
litigation. 
 
There is a rational basis for the graduated federal and state income tax:  those who have greater 
resources pay more than those of lesser means.  It is illogical and unfair, however, for the majority of 
society to decide to place a greater tax burden on people who occupy the property they own than on 
those who own property purely for investment when both groups may have an equal ability to pay.  
Furthermore, because the entire tax increase resulting from reassessment would be effective immediately 
rather than being phased in over a period of years, this resolution would unfairly result in very large tax 
increases for persons, many of them elderly, who have owned the same property for a number of years. 

mailto:HaveAGoodDay@msn.com
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Among the drafting problems and ambiguities in this resolution are the following: (i) there is no definition 
of “commercial property”; (ii) there is no definition of “industrial property”; (iii) it is unclear whether the 
$2,000,000 floor is based on assessed value under Proposition 13 or fair market value; and (iv) it is 
unclear how the “partial exemption” for certain leased property would be calculated. 
 
The Santa Clara County Bar Association delegation urges a no vote on Resolution 08-03-05. 
 
 



RESOLUTION 08-04-05 
 
DIGEST 
Trademark Law: Adoption of Updated Model Trademark Bill 
Replaces California Business and Professions Code sections 14200-14342 with the Model State 
Trademark Bill. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History 
No similar resolutions found. 
 
Reasons: 
This resolution replaces California Business and Professions Code sections 14200-14342 with the Model 
State Trademark Bill.  This resolution should be approved in principle because it would replace 
California's outmoded trademark law with the current version of the Model State Trademark Bill. 
California's current state trademark law is based on the Model State Trademark Bill (MSTB) promulgated 
by the International Trademark Association (INTA) in 1949.  The California trademark law has been 
amended periodically, in a piecemeal fashion, but it is now out of sync with the current MSTB, which INTA 
approved in 1996.  
 
This resolution would bring California’s trademark law into conformity with many of the states throughout 
the United States. It would result in a state trademark law for California that reflects the analysis and 
consideration provided by INTA, the world's largest association of trademark owners, attorneys and other 
legal professionals, in developing the current MSTB. In particular, INTA reflects changes in the needs of 
intrastate and regional commerce while harmonizing state trademark practices with recent changes in 
federal trademark law. (For example, the current MSTB was changed in 1996 to harmonize with the 
Federal Trademark Dilution Act of 1995  (P.L. # 104-98).) Thus the current MSTB protects against dilution, 
the weakening of a mark's capacity to identify and distinguish goods and services, in a manner consistent 
with the new federal law.  
 
The resolution would result in increased consistency in trademark standards across state lines and 
conform with federal and international trademark legal trends. This resolution would be positive for both 
trademark holders and the consumers who rely on the enforceability of trademark law to identify the 
source of goods and services. Seventeen states have already enacted the current MSTB, and California 
will benefit from joining them and having access to the larger body of judicial interpretation of the model 
law. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that California 
Business and Professions Code Sections 14200-14342 be deleted, and replaced with Business and 
Professions Code Section 14350, the current version of the Model State Trademark Bill, to read as 
follows: 
 
1 § 14350 
2  (a)  [Definitions] 
3  (1)  The term "trademark" as used herein means any word, name, symbol, or device or any 
4 combination thereof used by a person to identify and distinguish the goods of such person, including 
5 a unique product, from those manufactured or sold by others, and to indicate the source of the goods, 
6 even if that source is unknown. 
7  (2)  The term "service mark" as used herein means any word, name, symbol, or device or 
8 any combination thereof used by a person, to identify and distinguish the services of one person, 
9 including a unique service, from the services of others, and to indicate the source of the services, 
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10 even if that source is unknown. Titles, character names used by a person, and other distinctive 
11 features of radio or television programs may be registered as service marks notwithstanding that 
12 they, or the programs, may advertise the goods of the sponsor. 
13  (3)  The term "mark" as used herein includes any trademark or service mark, entitled to 
14 registration under this Act whether registered or not. 
15  (4)  The term "trade name" means any name used by a person to identify a business or 
16 vocation of such person. 
17  (5)  The term "person" and any other word or term used to designate the applicant or other 
18 party entitled to a benefit or privilege or rendered liable under the provisions of this Act includes a 
19 juristic person as well as a natural person. The term "juristic person" includes a firm, partnership, 
20 corporation, union, association, or other organization capable of suing and being sued in a court of 
21 law. 
22  (6)  The term "applicant" as used herein embraces the person filing an application for 
23 registration of a mark under this Act, and the legal representatives, successors, or assigns of such 
24 person. 
25  (7)  The term "registrant" as used herein embraces the person to whom the registration of a 
26 mark under this Act is issued, and the legal representatives, successors, or assigns of such person. 
27  (8)  The term "use" means the bona fide use of a mark in the ordinary course of trade, and 
28 not made merely to reserve a right in a mark. For the purposes of this Act, a mark shall be deemed 
29 to be in use 
30  (a)  on goods when it is placed in any manner on the goods or other containers or the 
31 displays associated therewith or on the tags or labels affixed thereto, or if the nature of the goods 
32 makes such placement impracticable, then on documents associated with the goods or their sale, 
33 and the goods are sold or transported in commerce in this state, and 
34  (b)  on services when it is used or displayed in the sale or advertising of services and the 
35 services are rendered in this state. 
36  (9)  A mark shall be deemed to be "abandoned" when either of the following occurs: 
37  (a)  when its use has been discontinued with intent not to resume such use; intent not to 
38 resume may be inferred from circumstances; nonuse for two consecutive years shall constitute prima 
39 facie evidence of abandonment; or 
40  (b)  when any course of conduct of the owner, including acts of omission as well as 
41 commission, causes the mark to lose its significance as a mark. 
42  (10)  The term "Secretary" as used herein means the secretary of the state or the designee 
43 of the secretary charged with the administration of this Act. 
44  (11)  The term "dilution" as used herein means the lessening of the capacity of a famous 
45 mark to identify and distinguish goods or services, regardless of the presence or absence of (a) 
46 competition between the owner of the famous mark and other parties, or (b) likelihood of confusion, 
47 mistake, or deception. 
48  (b)  [Registrability]  A mark by which the goods or services of any applicant for registration 
49 may be distinguished from the goods or services of others shall not be registered if it 
50  (1)  consists of or comprises immoral, deceptive or scandalous matter; or 
51  (2)  consists of or comprises matter which may disparage or falsely suggest a connection 
52 with persons, living or dead, institutions, beliefs, or national symbols, or bring them into contempt, or 
53 disrepute; or 
54  (3)  consists of or comprises the flag or coat of arms or other insignia of the United States, or 
55 of any state or municipality, or of any foreign nation, or any simulation thereof; or 
56  (4)  consists of or comprises the name, signature or portrait identifying a particular living 
57 individual, except by the individual's written consent; or 
58  (5)  consists of a mark which, 
59  (a)  when used on or in connection with the goods or services of the applicant, is merely 
60 descriptive or deceptively misdescriptive of them; or 
61  (b)  when used on or in connection with the goods or services of the applicant is primarily 
62 geographically descriptive or deceptively misdescriptive of them; or 
63  (c)  is primarily merely a surname, provided, however, that nothing in this subsection (E) 
64 shall prevent the registration of a mark used by the applicant which has become distinctive of the 
65 applicant's goods or services. The Secretary may accept as evidence that the mark has become 
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66 distinctive, as used on or in connection with the applicant's goods or services, proof of continuous 
67 use thereof as a mark by the applicant in this state for the five years before the date on which the 
68 claim of distinctiveness is made; or 
69  (6)  consists of or comprises a mark which so resembles a mark registered in this state or a 
70 mark or trade name previously used by another and not abandoned, as to be likely, when used on or 
71 in connection with the goods or services of the applicant, to cause confusion or mistake or to deceive. 
72  (c)  [Application for Registration]  Subject to the limitations set forth in this Act, any person 
73 who uses a mark may file in the office of the Secretary, in a manner complying with the requirements 
74 of the Secretary, an application for registration of that mark setting forth, but not limited to, the 
75 following information: 
76  (1)  the name and business address of the person applying for such registration; and, if a 
77 corporation, the state of incorporation, or if a partnership, the state in which the partnership is 
78 organized and the names of the general partners, as specified by the Secretary, 
79  (2)  the goods or services on or in connection with which the mark is used and the mode or 
80 manner in which the mark is used on or in connection with such goods or services and the class in 
81 which such goods or services fall, 
82  (3)  the date when the mark was first used anywhere and the date when it was first used in 
83 this state by the applicant or a predecessor in interest, and 
84  (4)  a statement that the applicant is the owner of the mark, that the mark is in use, and that, 
85 to the knowledge of the person verifying the application, no other person has registered, either 
86 federally or in this state, or has the right to use such mark either in the identical form thereof or in 
87 such near resemblance thereto as to be likely, when applied to the goods or services of such other 
88 person, to cause confusion, or to cause mistake, or to deceive. 
89  The Secretary may also require a statement as to whether an application to register the 
90 mark, or portions or a composite thereof, has been filed by the applicant or a predecessor in interest 
91 in the United States Patent and Trademark Office; and, if so, the applicant shall provide full 
92 particulars with respect thereto including the filing date and serial number of each application, the 
93 status thereof and, if any application was finally refused registration or has otherwise not resulted in 
94 a registration, the reasons therefore. 

 The Secretary may also require that a drawing of the mark, complying with such 95 
96 requirements as the Secretary may specify, accompany the application. 

 The application shall be signed and verified (by oath, affirmation or declaration subject to 97 
98 perjury laws) by the applicant or by a member of the firm or an officer of the corporation or 
99 association applying. 

 The application shall be accompanied by three specimens showing the mark as actually 100 
101 used. 

 The application shall be accompanied by the application fee payable to the Secretary of 102 
state. 
 (d)  [Filing of Applications]

103 
 104 

105  (1)  Upon the filing of an application for registration and payment of the application fee, the 
106 Secretary may cause the application to be examined for conformity with this Act. 
107  (2)  The applicant shall provide any additional pertinent information requested by the 
108 Secretary including a description of a design mark and may make, or authorize the Secretary to 
109 make, such amendments to the application as may be reasonably requested by the Secretary or 
110 deemed by applicant to be advisable to respond to any rejection or objection. 
111  (3)  The Secretary may require the applicant to disclaim an unregisterable component of a 
112 mark otherwise registerable, and an applicant may voluntarily disclaim a component of a mark 
113 sought to be registered. No disclaimer shall prejudice or affect the applicant's or registrant's rights 
114 then existing or thereafter arising in the disclaimed matter, or the applicant's or registrant's rights of 
115 registration on another application if the disclaimed matter be or shall have become distinctive of the 
116 applicant's or registrant's goods or services. 
117  (4)  Amendments may be made by the Secretary upon the application submitted by the 
118 applicant upon applicant's agreement; or a fresh application may be required to be submitted. 
119  (5)  If the applicant is found not to be entitled to registration, the Secretary shall advise the 
120 applicant thereof and of the reasons therefor. The applicant shall have a reasonable period of time 
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121 specified by the Secretary in which to reply or to amend the application, in which event the 
122 application shall then be reexamined. This procedure may be repeated until 
123  (a)  the Secretary finally refuses registration of the mark; or 
124  (b)  the applicant fails to reply or amend within the specified period, whereupon the 
125 application shall be deemed to have been abandoned. 
126  (6)  If the Secretary finally refuses registration of the mark, the applicant may seek a writ of 
127 mandamus to compel such registration. Such writ may be granted, but without costs to the Secretary, 
128 on proof that all the statements in the application are true and that the mark is otherwise entitled to 
129 registration. 
130  (7)  In the instance of applications concurrently being processed by the Secretary seeking 
131 registration of the same or confusingly similar marks for the same or related goods or services, the 
132 Secretary shall grant priority to the applications in order of filing. If a prior-filed application is granted 
133 a registration, the other application or applications shall then be rejected. Any rejected applicant may 
134 bring an action for cancellation of the registration upon grounds of prior or superior rights to the mark, 
135 in accordance with the provisions of Section 9 of this Act. 
136  (e)  [Certificate of Registration]  Upon compliance by the applicant with the requirements of 
137 this Act, the Secretary shall cause a certificate of registration to be issued and delivered to the 
138 applicant. The certificate of registration shall be issued under the signature of the Secretary and the 
139 seal of the state, and it shall show the name and business address and, if a corporation, the state of 
140 incorporation, or if a partnership, the state in which the partnership is organized and the names of 
141 the general partners, as specified by the Secretary, of the person claiming ownership of the mark, 
142 the date claimed for the first use of the mark anywhere and the date claimed for the first use of the 
143 mark in this state, the class of goods or services and a description of the goods or services on or in 
144 connection with which the mark is used, a reproduction of the mark, the registration date and the 
145 term of the registration. 

 Any certificate of registration issued by the Secretary under the provisions hereof or a copy 146 
147 thereof duly certified by the Secretary shall be admissible in evidence as competent and sufficient 
148 proof of the registration of such mark in any actions or judicial proceedings in any court of this state. 

 (f)  [Duration and Renewal]  A registration of mark hereunder shall be effective for a term of 149 
150 five years from the date of registration and, upon application filed within six months prior to the 
151 expiration of such term, in a manner complying with the requirements of the Secretary, the 
152 registration may be renewed for a like term from the end of the expiring term. A renewal fee, payable 

to the Secretary, shall accompany the application for renewal of the registration. 
 A registration may be renewed for successive periods of five years in like manner.

153 
 

 Any registration in force on the date on which this Act shall become effective shall continue 
154 
155 
156 in full force and effect for the unexpired term thereof and may be renewed by filing an application for 
157 renewal with the Secretary complying with the requirements of the Secretary and paying the 
158 aforementioned renewal fee therefor within six months prior to the expiration of the registration. 

 All applications for renewal under this Act, whether of registrations made under this Act or of 159 
160 registrations effected under any prior act, shall include a verified statement that the mark has been 
161 and is still in use and include a specimen showing actual use of the mark on or in connection with the 

goods or services. 
 (g)  [Assignments, Changes of Name and Other Instruments]

162 
 163 

164  (1)  Any mark and its registration hereunder shall be assignable with the good will of the 
165 business in which the mark is used, or with that part of the good will of the business connected with 
166 the use of and symbolized by the mark. Assignment shall be by instruments in writing duly executed 
167 and may be recorded with the Secretary upon the payment of the recording fee payable to the 
168 Secretary who, upon recording of the assignment, shall issue in the name of the assignee a new 
169 certificate for the remainder of the term of the registration or of the last renewal thereof. An 
170 assignment of any registration under this Act shall be void as against any subsequent purchaser for 
171 valuable consideration without notice, unless it is recorded with the Secretary within three months 
172 after the date thereof or prior to such subsequent purchase. 
173  (2)  Any registrant or applicant effecting a change of the name of the person to whom the 
174 mark was issued or for whom an application was filed may record a certificate of change of name of 
175 the registrant or applicant with the Secretary upon the payment of the recording fee. The Secretary 
176 may issue in the name of the assignee a certificate of registration of an assigned application. The 
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177 Secretary may issue in the name of the assignee, a new certificate or registration for the remainder 
178 of the term of the registration or last renewal thereof. 
179  (3)  Other instruments which relate to a mark registered or application pending pursuant to 
180 this Act, such as, by way of example, licenses, security interests or mortgages, may be recorded in 
181 the discretion of the Secretary, provided that such instrument is in writing and duly executed. 
182  (4)  Acknowledgement shall be prima facie evidence of the execution of an assignment or 
183 other instrument and, when recorded by the Secretary, the record shall be prima facie evidence of 
184 execution. 
185  (5)  A photocopy of any instrument referred to in Sections A, B or C, above, shall be 
186 accepted for recording if it is certified by any of the parties thereto, or their successors, to be a true 
187 and correct copy of the original. 
188  (h)  [Records]  The Secretary shall keep for public examination a record of all marks 
189 registered or renewed under this Act, as well as a record of all documents recorded pursuant to 

Section 7. 
 (i)  [Cancellation]  The Secretary shall cancel from the register, in whole or in part:

190 
 191 

192  (1)  any registration concerning which the Secretary shall receive a voluntary request for 
193 cancellation thereof from the registrant or the assignee of record; 
194  (2)  all registrations granted under this Act and not renewed in accordance with the 
195 provisions hereof; 
196  (3)  any registration concerning which a court of competent jurisdiction shall find 
197  (a)  that the registered mark has been abandoned, 
198  (b)  that the registrant is not the owner of the mark, 
199  (c)  that the registration was granted improperly, 
200  (d)  that the registration was obtained fraudulently, 
201  (e)  that the mark is or has become the generic name for the goods or services, or a portion 
202 thereof, for which it has been registered, 
203  (f)  that the registered mark is so similar, as to be likely to cause confusion or mistake or to 
204 deceive, to a mark registered by another person in the United States Patent and Trademark Office 
205 prior to the date of the filing of the application for registration by the registrant hereunder, and not 
206 abandoned; provided, however, that, should the registrant prove that the registrant is the owner of a 
207 concurrent registration of a mark in the United States Patent and Trademark Office covering an area 
208 including this state, the registration hereunder shall not be cancelled for such area of the state, or 
209  (4)  when a court of competent jurisdiction shall order cancellation of a registration on any 
210 ground. 
211  (j)  [Classification]  The Secretary shall by regulation establish a classification of goods and 
212 services for convenience of administration of this Act, but not to limit or extend the applicant's or 
213 registrant's rights, and a single application for registration of a mark may include any or all goods 
214 upon which, or services with which, the mark is actually being used indicating the appropriate class 
215 or classes of goods or services. When a single application includes goods or services which fall 
216 within multiple classes, the Secretary may require payment of a fee for each class. To the extent 
217 practical, the classification of goods and services should conform to the classification adopted by the 
218 United States Patent and Trademark Office. 

 (k)  [Fraudulent Registration]  Any person who shall for himself or herself, or on behalf of any 219 
220 other person, procure the filing or registration of any mark in the office of the Secretary under the 
221 provisions hereof, by knowingly making any false or fraudulent representation or declaration, orally 
222 or in writing, or by any other fraudulent means, shall be liable to pay all damages sustained in 
223 consequence of such filing or registration, to be recovered by or on behalf of the party injured 

thereby in any court of competent jurisdiction. 
 (l)  [Infringement]  Subject to the provisions of Section 16 hereof, any person who shall

224 
 225 

226  (1)  use, without the consent of the registrant, any reproduction, counterfeit, copy, or 
227 colorable imitation of a mark registered under this Act in connection with the sale, distribution, 
228 offering for sale, or advertising of any goods or services on or in connection with which such use is 
229 likely to cause confusion or mistake or to deceive as to the source of origin of such goods or 
230 services; or 
231  (2)  reproduce, counterfeit, copy or colorably imitate any such mark and apply such 
232 reproduction, counterfeit, copy or colorable imitation to labels, signs, prints, packages, wrappers, 
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233 receptacles, or advertisements intended to be used upon or in connection with the sale or other 
234 distribution in this state of such goods or services; 
235  shall be liable in a civil action by the registrant for any and all of the remedies provided in 
236 Section 14 hereof, except that under subsection (b) hereof the registrant shall not be entitled to 
237 recover profits or damages unless the acts have been committed with the intent to cause confusion 
238 or mistake or to deceive. 

 (m)  [Injury to Business Reputation; Dilution]  The owner of a mark which is famous in this 239 
240 state shall be entitled, subject to the principles of equity and upon such terms as the court seems 
241 reasonable, to an injunction against another person's commercial use of a mark or trade name, if 
242 such use begins after the mark has become famous and causes dilution of the distinctive quality of 
243 the mark, and to obtain such other relief as is provided in this section. In determining whether a mark 
244 is distinctive and famous, a court may consider factors such as, but not limited to: 
245  (1)  the degree of inherent or acquired distinctiveness of the mark in this state; 
246  (2)  the duration and extent of use of the mark in connection with the goods and services 
247 with which the mark is used; 
248  (3)  the duration and extent of advertising and publicity of the mark in this state; 
249  (4)  the geographical extent of the trading area in which the mark is used; 
250  (5)  the channels of trade for the goods or services with which the mark is used; 
251  (6)  the degree of recognition of the mark in the trading areas and channels of trade in this 
252 state used by the mark's owner and the person against whom the injunction is sought; 
253  (7)  the nature and extent of use of the same or similar mark by third parties; and 
254  (8)  whether the mark is the subject of a state registration in this state, or a federal 
255 registration under the Act of March 3, 1881, or under the Act of February 20, 1905, or on the 
256 principal register. 
257  In an action brought under this section, the owner of a famous mark shall be entitled only to 
258 injunctive relief in this state, unless the person against whom the injunctive relief is sought willfully 
259 intended to trade on the owner's reputation or to cause dilution of the famous mark. If such willful 
260 intent is proven, the owner shall also be entitled to the remedies set forth in this chapter, subject to 
261 the discretion of the court and the principles of equity. The following shall not be actionable under 
262 this section: 
263  (1)  fair use of a famous mark by another person in comparative commercial advertising or 
264 promotion to identify the competing goods or services of the owner of the famous mark. 
265  (2)  noncommercial use of the mark. 
266  (3)  all forms of news reporting and news commentary. 
267  (n)  [Remedies]  Any owner of a mark registered under this Act may proceed by suit to enjoin 
268 the manufacture, use, display or sale of any counterfeits or imitations thereof and any court of 
269 competent jurisdiction may grant injunctions to restrain such manufacture, use, display or sale as 
270 may be by the said court deemed just and reasonable, and may require the defendants to pay to 
271 such owner all profits derived from and/or all damages suffered by reason of such wrongful 
272 manufacture, use, display or sale; and such court may also order that any such counterfeits or 
273 imitations in the possession or under the control of any defendant in such case be delivered to an 
274 officer of the court, or to the complainant, to be destroyed. The court, in its discretion, may enter 
275 judgment for an amount not to exceed three times such profits and damages and/or reasonable 
276 attorneys' fees of the prevailing party in such cases where the court finds the other party committed 
277 such wrongful acts with knowledge or in bad faith or otherwise as according to the circumstances of 
278 the case. 

 The enumeration of any right or remedy herein shall not affect a registrant's right to 279 
prosecute under any penal law of this state. 
 (o)  [Forum for Actions Regarding Registration; Service On Out of State Registrants]

280 
 281 

282  (1)  Actions to require cancellation of a mark registered pursuant to this Act or in mandamus 
283 to compel registration of a mark pursuant to this Act shall be brought in the superior court. In an 
284 action in mandamus, the proceeding shall be based solely upon the record before the Secretary. In 
285 an action for cancellation, the Secretary shall not be made a party to the proceeding but shall be 
286 notified of the filing of the complaint by the clerk of the court in which it is filed and shall be given the 
287 right to intervene in the action. 

08-04-6 



288  (2)  In any action brought against a non-resident registrant, service may be effected upon the 
289 Secretary as agent for service of the registrant in accordance with the procedures established for 
290 service upon non-resident corporations and business entities under sections 416.10 - 416.40 of the 
291 California Code of Civil Procedure and sections 2011, 2110 - 2111, and 2114 of the California 
292 Corporations Code. 
293  (p)  [Common Law Rights]  Nothing herein shall adversely affect the rights or the 
294 enforcement of rights in marks acquired in good faith at any time at common law. 

 (q)  [Fees]  The Secretary shall by regulation prescribe the fees payable for the various 295 
296 applications and recording fees and for related services. Unless specified by the Secretary, the fees 
297 payable herein are not refundable. 

 (r)  [Severability]  If any provision hereof, or the application of such provision to any person 298 
299 or circumstance is held invalid, the remainder of this Act shall not be affected thereby. 

 (s)  [Time of Taking Effect - Repeal of Prior Acts; Intent of Act]  This Act shall be in force and 300 
301 take effect after its enactment but shall not affect any suit, proceeding or appeal then pending. All 
302 acts relating to marks and parts of any other acts inconsistent herewith are hereby repealed on the 
303 effective date of this Act, provided that as to any application, suit, proceeding or appeal, and for that 
304 purpose only, pending at the time this Act takes effect such repeal shall be deemed not to be 
305 effective until final determination of said pending application, suit, proceeding or appeal. 

 The intent of this Act is to provide a system of state trademark registration and protection 306 
307 substantially consistent with the federal system of trademark registration and protection under the 
308 Trademark Act of 1946, as amended. To that end, the construction given the federal Act should be 
309 
310 

examined as persuasive authority for interpreting and construing this Act. 
 

311 § 14200 
312 This chapter of the Business and Professions Code constitutes the chapter on trademarks and may 
313 be cited as the "Trademark Law." 
314 § 14201.  
315 Unless the context otherwise requires, the definitions and general provisions in this article govern the 
316 construction of this chapter. 
317 § 14202.  
318 "Applicant" means any person filing an application for registration of a trademark under this chapter, 
319 his legal representatives, successors or assigns. 
320 § 14203.  
321 "Mark" includes any trademark or service mark entitled to registration pursuant to this chapter 
322 whether registered or not. 
323 § 14204.  
324 "Person" means any individual, firm, partnership, corporation, limited liability company, union, 
325 association, entity, or other organization 
326 § 14205.  
327 "Registrant" means any person to whom the registration of a mark under this chapter is issued, his 
328 legal representatives, successors or assigns. 
329 § 14206.  
330 "Service mark" means a mark used in the sale or advertising of services to identify the services of 
331 one person and distinguish them from the services of others. 
332 § 14207.  
333 "Trademark" means any word, name, symbol, or device or any combination thereof adopted and 
334 used by a person to identify goods made or sold by him and to distinguish them from goods made or 
335 sold by others 
336 § 14208.  
337 "Trade name" means a word, name, symbol, device or any combination thereof used by a person to 
338 identify his business, vocation or occupation and distinguish it from the business, vocation or 
339 occupation of others. 
340 § 14209.  
341 For the purposes of this chapter, a trademark shall be deemed to be "used" in this state (a) on goods 
342 when it is placed in any manner on the goods or their containers or the displays associated therewith 
343 or on the tags or labels affixed thereto and such goods are sold or otherwise distributed in the state, 
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344 and (b) on services when it is used or displayed in the sale or advertising of services and the 
345 services are rendered in this state. 
346 § 14210.  
347 Nothing in this chapter shall adversely affect the rights or the enforcement of rights in marks acquired 
348 in good faith at any time at common law. 
349 § 14211.  
350 If any provision of this chapter, or the application of such provision to any person or circumstance is 
351 held invalid, the remainder of this chapter shall not be affected thereby. 
352 § 14212.  
353 This chapter shall not affect any suit, proceeding or appeal pending on the effective date of this 
354 chapter. 
355 § 14220.  
356 A mark by which the goods or services of any applicant for registration may be distinguished from 
357 the goods or services of others shall not be registered if it is any of the following: 
358 (a) Consists of or comprises immoral, deceptive or scandalous matter. 
359 (b) Consists of or comprises matter which may disparage or falsely suggest a connection with 
360 persons, living or dead, institutions, beliefs, or national symbols, or bring them into contempt, or 
361 disrepute. 
362 (c) Consists of or comprises the flag or coat of arms or other insignia of the United States, or of any 
363 state or municipality, or of any foreign nation, or any simulation thereof. 
364 (d) Consists of or comprises the name, signature or portrait of any living individual, except with his 
365 written consent. 
366 (e) Consists of a mark which, (1) when applied to the goods or services of the applicant, is merely 
367 descriptive or deceptively misdescriptive of them, or (2) when applied to the goods or services of the 
368 applicant is primarily geographically descriptive or deceptively misdescriptive of them, or (3) is 

primarily merely a surname. Nothing in this subdivision shall, however, prevent the registration of a 369 
370 mark used in this state by the applicant which has become distinctive of the applicant's goods or 
371 services. The Secretary of State may accept as evidence that the mark has become distinctive, as 
372 applied to the applicant's goods or services, proof of continuous use thereof as a mark by the 
373 applicant in this state or elsewhere for the five years next preceding the date of the filing of the 
374 application for registration. 
375 (f) Consists of or comprises a mark which so resembles a mark registered in this state or a mark or 
376 trade name previously used in this state by another and not abandoned, as to be likely, when applied 
377 to the goods or services of the applicant, to cause confusion or mistake or to deceive. 
378 § 14230.  
379 Subject to the limitations set forth in this chapter, any person who adopts and uses a mark in this 
380 state may file with the Secretary of State, on a form to be furnished by the Secretary of State for that 
381 purpose, an application for registration of that mark setting forth, but not limited to, all the following 
382 information: 
383 (a) The name and business address of the person applying for such registration; and, if a corporation, 
384 the state of incorporation. 
385 (b) The goods or services in connection with which the mark is used and the mode or manner in 
386 which the mark is used in connection with such goods or services and the class in which such goods 
387 or services fall. 
388 (c) The date when the mark was first used anywhere and the date when it was first used in this state 
389 by the applicant or his predecessor in business. 
390 (d) A statement that the applicant is the owner of the mark and that no other person has the right to 
391 use such mark in this state either in the identical form thereof or in such near resemblance thereto as 
392 might be calculated to deceive or to be mistaken therefor. 
393 § 14231.  
394 The application shall be signed and verified by the applicant or by a member of the firm or an officer 
395 of the corporation or association applying. 
396 § 14232.  
397 The application shall be accompanied by a specimen or facsimile of such mark in triplicate. 
398 § 14233.  
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399 The application for registration shall be accompanied by a filing fee as set forth in subdivision (a) of 
400 Section 12193 of the Government Code. 
401 § 14234.  
402 If the mark or any part thereof is not in the English language, the application must be accompanied 
403 by a translation. 
404 § 14240.  
405 Upon compliance by the applicant with the requirements of this chapter, the Secretary of State shall 
406 cause a certificate of registration to be issued and delivered to the applicant. The certificate of 
407 registration shall be issued under the signature of the Secretary of State and the seal of the state, 
408 and it shall show the name and business address and, if a corporation, the state of incorporation, of 
409 the person claiming ownership of the mark, the date claimed for the first use of the mark anywhere 
410 and the date claimed for the first use of the mark in this state, the class of goods or services and a 
411 description of the goods or services on which the mark is used, a copy, specimen, facsimile or 
412 counterpart of such mark as accepted and filed in the Secretary of State's office or a reproduction 
413 thereof, the registration date and the term of the registration. 
414 § 14241.  
415 Any certificate of registration issued by the Secretary of State under the provisions of this chapter or 
416 a certificate by the Secretary of State setting forth the information contained in the certificate of 
417 registration shall be admissible in evidence as competent and sufficient proof of the registration of 
418 such mark in any action or judicial proceedings in any court of this state and shall be prima facie 
419 evidence of ownership of such mark as applied to the goods or services therein identified in the State 
420 of California. 
421 § 14242.  
422 Registration of a mark with the Secretary of State under this chapter shall be constructive notice of 
423 the registrant's claim of ownership thereof. 
424 § 14250.  
425 Registration of a mark, as provided by this chapter, shall be effective for a term of 10 years from the 
426 date of registration and be renewable for 10-year periods, upon application filed within six months 
427 prior to the expiration of the term. The application for renewal shall be prescribed by the Secretary of 
428 State for that purpose and shall be submitted with the fee as set forth in subdivision (c) of Section 
429 12193 of the Government Code. 
430 A mark registration may be renewed for successive periods of 10 years in like manner. 
431 § 14252.  
432 Any registration in force on the date on which this chapter shall become effective shall expire 10 
433 years from the date of the registration or of the last renewal date or two years after the effective date 
434 of this chapter, whichever is later, and may be renewed by filing an application with the Secretary of 
435 State on a form furnished by him for that purpose and paying the renewal fee within six months prior 
436 to the expiration of the registration. 
437 § 14253.  
438 All applications for renewals under this chapter, whether of registrations made pursuant to this 
439 chapter or of registrations effected under any prior act, shall include a statement that the mark is still 
440 in use in this state. 
441 § 14254.  
442 The Secretary of State shall within one year after the effective date of this chapter notify all 
443 registrants of marks under previous law of the date of expiration of such registrations unless 
444 renewed in accordance with the provisions of this chapter, by writing to the last known address of the 
445 registrants. 
446 § 14260.  
447 Any mark and its registration pursuant to this chapter shall be assignable with the goodwill of the 
448 business in which the mark is used, or with that part of the goodwill of the business connected with 
449 the use of and symbolized by the mark. Assignment information shall be by instruments in writing 
450 duly executed and acknowledged and may be filed with the Secretary of State upon the payment of a 
451 fee as set forth in subdivision (b) of Section 12193 of the Government Code. Upon filing of the 
452 assignment, the Secretary of State shall issue in the name of the assignee a new certificate for the 
453 remainder of the term of the registration or of the last renewal thereof. An assignment of any 
454 registration under this chapter shall be void as against any subsequent purchaser for valuable 
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455 consideration without notice, unless it is filed with the Secretary of State within three months after the 
456 date thereof or prior to the subsequent purchase. 
457 § 14270.  
458 The Secretary of State shall keep for public examination a record of all marks registered or renewed 
459 under this chapter. 
460 § 14280.  
461 The Secretary of State shall cancel from the register: 
462 (a) Any registration concerning which the Secretary of State shall receive a voluntary request for 
463 cancellation from the registrant or the assignee of record. 
464 (b) All registrations granted under this chapter and not renewed in accordance with the provisions of 
465 Article 5 (commencing with Section 14250) of this chapter. 
466 (c) Any registration or renewal if a check or other remittance accepted in payment of the filing fee is 
467 not paid upon presentation. 
468 The Secretary of State shall give written notice of the applicability of this section to the registrant. 
469 Thereafter, 30 days shall be allowed from the date of the notification letter for payment by cashier's 
470 check or the equivalent. 
471 (d) Within six months of the date of registration, any registration issued through ministerial error in 
472 violation of the requirements of subdivision (f) of Section 14220. 
473 The Secretary of State shall cancel from the register any registration concerning which a court of 
474 competent jurisdiction shall find any of the following: 
475 (a) That the registered mark has been abandoned. 
476 (b) That the registrant is not the owner of the mark. 
477 (c) That the registration was granted improperly. 
478 (d) That the registration was obtained fraudulently. 
479 § 14282.  
480 When a court of competent jurisdiction orders cancellation of a registration on any other ground, the 
481 Secretary of State shall remove the registration from the register. 
482 § 14290.  
483 General classes of goods and services are established for convenience of administration of this 
484 chapter but not to limit or extend the applicant's or registrant's rights, and a single application for 
485 registration of a mark may include any or all goods upon which, or services with which, the mark is 
486 actually being used comprised in a single class, but in no event shall a single application include 
487 goods or services upon which the mark is being used which fall within different classes of goods or 
488 services. 
489 § 14290.5.  
490 Beginning January 1, 1996, trademark and service mark registrations issued by the Secretary of 
491 State shall apply the International Classification Code System in the identification of goods and 
492 services used in connection with the mark. 
493 § 14291.  
494 (a) For purposes of those marks for which a certificate of registration is issued or renewed, or an 
495 assignment is recorded by the Secretary of State prior to January 1, 1996, the following shall be 
496 classified as "goods": 
497 1. Raw or partly prepared materials. 
498 2. Receptacles. 
499 3. Baggage, animal equipments, portfolios, and pocketbooks. 
500 4. Abrasives and polishing materials. 
501 5. Adhesives. 
502 6. Chemicals and chemical compositions. 
503 7. Cordage. 
504 8. Smokers' articles not including tobacco products. 
505 9. Explosives, firearms, equipments, and projectiles. 
506 10. Fertilizers. 
507 11. Inks and inking materials. 
508 12. Construction materials. 
509 13. Hardware and plumbing and steamfitting supplies. 
510 14. Metals and metal castings and forgings. 
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511 15. Oils and greases. 
512 16. Paints and painters' materials. 
513 17. Tobacco products. 
514 18. Medicines and pharmaceutical preparations. 
515 19. Vehicles. 
516 20. Linoleum and oiled cloth. 
517 21. Electrical apparatus, machines, and supplies. 
518 22. Games, toys, and sporting goods. 
519 23. Cutlery, machinery, and tools and parts thereof. 
520 24. Laundry appliances and machines. 
521 25. Locks and safes. 
522 26. Measuring and scientific appliances. 
523 27. Horological instruments. 
524 28. Jewelry and precious metalware. 
525 29. Brooms, brushes, and dusters. 
526 30. Crockery, earthenware, and porcelain. 
527 31. Filters and refrigerators. 
528 32. Furniture and upholstery. 
529 33. Glassware. 
530 34. Heating, lighting, and ventilating apparatus. 
531 35. Belting, hose, machinery packing, and nonmetallic tires. 
532 36. Musical instruments and supplies. 
533 37. Paper and stationery. 
534 38. Prints and publications. 
535 39. Clothing. 
536 40. Fancy goods, furnishings, and notions. 
537 41. Canes, parasols, and umbrellas. 
538 42. Knitted, netted and textile fabrics, and substitutes therefor. 
539 43. Thread and yarn. 
540 44. Dental, medical, and surgical appliances. 
541 45. Soft drinks and carbonated waters. 
542 46. Foods and ingredients of foods. 
543 47. Wines. 
544 48. Malt beverage and liquors. 
545 49. Distilled alcoholic liquors. 
546 50. Merchandise not otherwise classified. 
547 51. Cosmetics and toilet preparations. 
548 52. Detergents and soaps. 
549 (b) For purposes of those marks for which a certificate of registration is issued or renewed, or an 
550 assignment is recorded by the Secretary of State on or after January 1, 1996, the following shall be 
551 classified as "goods": 
552 1. Chemical products used in industry, science, photography, agriculture, horticulture, and forestry; 
553 artificial and synthetic resins; plastics in the form of powders, liquids, or pastes, for industrial use; 
554 manures (natural and artificial); fire-extinguishing compositions; tempering substances and chemical 
555 preparations for soldering; chemical substances for preserving foodstuffs; tanning substances; 
556 adhesive substances used in industry. 
557 2. Paints, varnishes, and lacquers; preservatives against rust and against deterioration of wood; 
558 coloring matters and dyestuffs; mordants; natural resins; metals in foil and powder form for painters 
559 and decorators. 
560 3. Bleaching preparations and other substances for laundry use; cleaning, polishing, scouring, and 
561 abrasive preparations; soaps; perfumery, essential oils, cosmetics, and hair lotions; dentifrices. 
562 4. Industrial oils and greases (other than oils and fats and essential oils); lubricants; dust-laying and 
563 absorbing compositions; fuels (including motor spirit) and illuminants; candles, tapers, night lights, 
564 and wicks. 
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565 5. Pharmaceutical, veterinary, and sanitary substances; infants' and invalids' foods; plasters and 
566 material for bandaging; material for stopping teeth, dental wax, and disinfectants; preparations for 
567 killing weeds and destroying vermin. 
568 6. Unwrought and partly wrought common metals and their alloys; anchors, anvils, bells, and rolled 
569 and cast building materials; rails and other metallic materials for railway tracks; chains (except for 
570 driving chains for vehicles); cables and wires (nonelectric); locksmiths' work; metallic pipes and 
571 tubes; safes and cash boxes; steel balls; horseshoes; nails and screws; other goods in nonprecious 
572 metal not included in other classes; ores. 
573 7. Machines and machine tools; motors (except for land vehicles); machine couplings and belting 
574 (except for land vehicles); large-size agricultural implements; incubators. 
575 8. Hand tools and instruments; cutlery, forks, and spoons; side arms. 
576 9. Scientific, nautical, surveying, and electrical apparatus and instruments (including wireless), and 
577 photographic, cinematographic, optical, weighing, measuring, signaling, checking (supervision), 
578 lifesaving, and teaching apparatus and instruments; coin or counterfreed apparatus; talking 
579 machines; cash registers; calculating machines; fire-extinguishing apparatus. 
580 10. Surgical, medical, dental, and veterinary instruments and apparatus (including artificial limbs, 
581 eyes, and teeth). 
582 11. Installations for lighting, heating, steam generating, cooking, refrigerating, drying, ventilating, 
583 water supply, and sanitary purposes. 
584 12. Vehicles; apparatus for locomotion by land, air, or water. 
585 13. Firearms; ammunition and projectiles; explosive substances; fireworks. 
586 14. Precious metals and their alloys and goods in precious metals or coated therewith (except cutlery, 
587 forks, and spoons); jewelry, precious stones, and horological and other chronometric instruments. 
588 15. Musical instruments (other than talking machines and wireless apparatus). 
589 16. Paper and paper articles and cardboard and cardboard articles; printed matter, newspapers and 
590 periodicals, and books; bookbinding material; photographs; stationery and adhesive materials 
591 (stationery); artists' materials; paintbrushes; typewriters and office requisites (other than furniture); 
592 instructional and teaching material (other than apparatus); playing cards; printers' type and cliches 
593 (stereotype). 
594 17. Gutta percha, india rubber, balata, and substitutes, articles made from these substances and not 
595 included in other classes; plastics in the form of sheets, blocks, and rods, being for use in 
596 manufacture; materials for packing, stopping, or insulating; asbestos, mica, and their products; hose 
597 pipes (nonmetallic). 
598 18. Leather and imitations of leather, and articles made from these materials and not included in 
599 other classes; skins and hides; trunks and traveling bags; umbrellas, parasols, and walking sticks; 
600 whips, harnesses, and saddlery. 
601 19. Building materials, natural and artificial stone, cement, lime, mortar, plaster, and gravel; pipes of 
602 earthenware or cement; roadmaking materials; asphalt, pitch, and bitumen; portable buildings; stone 
603 monuments; chimney pots. 
604 20. Furniture, mirrors, picture frames; articles (not included in other classes) of wood, cork, reeds, 
605 cane, wicker, horn, bone, ivory, whalebone, shell, amber, mother-of-pearl, meerschaum, celluloid, 
606 substitutes for all these materials, or of plastics. 
607 21. Small domestic utensils and containers (not of precious metals, or coated therewith); combs and 
608 sponges; brushes (other than paint brushes); brushmaking materials; instruments and material for 
609 cleaning purposes, steel wool; unworked or semiworked glass (excluding glass used in building); 
610 glassware, porcelain, and earthenware not included in other classes. 
611 22. Ropes, strings, nets, tents, awnings, tarpaulins, sails, and sacks; padding and stuffing materials 
612 (hair, kapok, feathers, seaweed, etc.); raw fibrous textile materials. 
613 23. Yarns and threads. 
614 24. Tissues (piece goods); bed and table covers; textile articles not included in other classes. 
615 25. Clothing, including boots, shoes, and slippers. 
616 26. Lace and embroidery, ribands, and braid; buttons, press buttons, hooks and eyes, pins, and 
617 needles; artificial flowers. 
618 27. Carpets, rugs, mats, and matting; linoleums and other materials for covering existing floors; wall 
619 hangings (nontextile). 
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620 28. Games and playthings; gymnastic and sporting articles (except clothing); ornaments and 
621 decorations for Christmas trees. 
622 29. Meats, fish, poultry, and game; meat extracts; preserved, dried, and cooked fruits and 
623 vegetables; jellies, jams; eggs, milk, and other dairy products; edible oils and fats; preserves and 
624 pickles. 
625 30. Coffee, tea, cocoa, sugar, rice, tapioca, sago, and coffee substitutes; flour and preparations 
626 made from cereals; bread, biscuits, cakes, pastry and confectionery, and ices; honey and treacle; 
627 yeast and baking powder; salt, mustard, pepper, vinegar, sauces and spices; ice. 
628 31. Agricultural, horticultural, and forestry products, and grains not included in other classes; living 
629 animals; fresh fruits and vegetables; seeds; live plants and flowers; foodstuffs for animals and malt. 
630 32. Beer, ale, and porter; mineral and aerated waters and other nonalcoholic drinks; syrups and 
631 other preparations for making beverages. 
632 33. Wines, spirits, and liqueurs. 
633 34. Tobacco, raw or manufactured; smokers' articles; matches. 
634 § 14292.  
635 (a) For purposes of those services for which a certificate of registration is issued or renewed, or an 
636 assignment is recorded by the Secretary of State prior to January 1, 1996, the following shall be 
637 classified as "services": 
638 100. Miscellaneous. 
639 101. Advertising and business. 
640 102. Insurance and financial. 
641 103. Construction and repair. 
642 104. Communications. 
643 105. Transportation and storage. 
644 106. Material treatment. 
645 107. Education and entertainment. 
646 (b) For purposes of those services for which a certificate of registration is issued or renewed, or an 
647 assignment is recorded by the Secretary of State on or after January 1, 1996, the following shall be 
648 classified as "services": 
649 35. Advertising and business. 
650 36. Insurance and financial. 
651 37. Construction and repair. 
652 38. Communication. 
653 39. Transportation and storage. 
654 40. Material treatment. 
655 41. Education and entertainment. 
656 42. Miscellaneous. 
657 § 14300.  
658 Any person who shall for himself, or on behalf of any other person, procure the filing or registration of 
659 any mark in the office of the Secretary of State under the provisions of this chapter by knowingly 
660 making any false or fraudulent representation or declaration, verbally or in writing, or by any other 
661 fraudulent means, shall be liable to pay all damages sustained in consequence of such filing or 
662 registration, to be recovered by or on behalf of the party injured thereby in any court of competent 
663 jurisdiction. 
664 § 14320.  
665 (a) Subject to the provisions of Section 14340 a person shall be subject to a civil action by the owner 
666 of a registered mark and the remedies provided in Section 14330 for doing any of the following: 
667 (1) Using, without the consent of the registrant, any reproduction, counterfeit, copy, or colorable 
668 imitation of a mark registered under this chapter in connection with the sale, offering for sale, or 
669 advertising of any goods or services on or in connection with which that use is likely to cause 
670 confusion or mistake or to deceive as to the source of origin of those goods or services. 
671 (2) Reproducing, counterfeiting, copying, or colorably imitating any mark of that type and applying 
672 that reproduction, counterfeit, copy, or colorable imitation to labels, signs, prints, packages, wrappers, 
673 receptacles, or advertisements intended to be used upon or in conjunction with the sale or other 
674 distribution in this state of those goods or services. The registrant shall not be entitled under this 
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675 paragraph to recover profits or damages unless the acts have been committed with knowledge that 
676 the mark is intended to be used to cause confusion or mistake or to deceive. 
677 (3) Knowingly facilitating, enabling, or otherwise assisting a person to manufacture, use, distribute, 
678 display, or sell any goods or services bearing any reproduction, counterfeit, copy, or colorable 
679 imitation of a mark registered under this chapter, without the consent of the registrant. Any action by 
680 a person is presumed to have been taken knowingly following delivery to that person by personal 
681 delivery, courier, or certified mail return receipt requested, of a written demand to cease and desist 
682 that is accompanied by all of the following: 
683 (A) A copy of the certificate of registration and of any claimed reproduction, counterfeit, copy, or 
684 colorable imitation of the registered mark. 
685 (B) A statement, made under penalty of perjury, by the owner of the registered mark, by an officer of 
686 the corporation that owns the registered mark, or by legal counsel for the owner of the registered 
687 mark, that includes all of the following: 
688 (i) The name or description of the infringer. 
689 (ii) The product or service and mark being or to be infringed. 
690 (iii) The dates of the infringement. 
691 (iv) Any other reasonable information to assist the recipient to identify the infringer. 
692 (4) The presumption created in paragraph (3) does not affect the trademark owner's burden of 
693 showing that there was a violation of the trademark law. 
694 (5) Paragraph (3) is applicable to a landlord or property owner who provides, rents, leases, or 
695 licenses the use of real property where any goods or services bearing any reproduction, counterfeit, 
696 copy, or colorable imitation of a mark registered pursuant to this chapter are sold, offered for sale, or 
697 advertised, where the landlord or property owner had control of the property and knew, or had 
698 reason to know, of the infringing activity. 
699 (b) Notwithstanding any other provision of this chapter, the remedies given to the owner of the right 
700 infringed are limited as follows: 
701 (1) If an infringer or violator is engaged solely in the business of printing the mark or violating matter 
702 for others and establishes that he or she was an innocent infringer or innocent violator, the owner of 
703 the right infringed is entitled only to an injunction against future printing of the mark by the innocent 
704 infringer or innocent violator. 
705 (2) If the infringement complained of is contained in, or is part of, paid advertising matter in a 
706 newspaper, magazine, or other similar periodical, or in an electronic communication as defined in 
707 Title 18 U.S.C. Section 2510(12), the remedies of the owner of the right infringed against the 
708 publisher or distributor of the newspaper, magazine, or other similar periodical or electronic 
709 communication shall be confined to an injunction against the presentation of the advertising matter in 
710 future issues of the newspapers, magazines, or other similar periodicals or in further transmissions of 
711 the electronic communication. The limitation of this subdivision shall apply only to innocent infringers 
712 and innocent violators. 
713 (3) Injunctive relief is not available to the owner of the right infringed with respect to an issue of a 
714 newspaper, magazine, or other similar periodical or electronic communication containing infringing 
715 matter if restraining the dissemination of the infringing matter in any particular issue of the periodical 
716 or in an electronic communication would delay the delivery of the issue or transmission of the 
717 electronic communication after the regular time for delivery and the delay would be due to the 
718 method by which publication and distribution of the periodical or transmission of the electronic 
719 communication is customarily conducted in accordance with sound business practice, and not to any 
720 method or device adopted for the evasion of this section or to prevent or delay the issuance of an 
721 injunction or restraining order with respect to the infringing matter. 
722 (c) An innocent infringer or innocent violator is any person whose acts were committed without 
723 knowledge that the mark was intended to be used to cause confusion, mistake, or to deceive. 
724 § 14330.  
725 Likelihood of injury to business reputation or of dilution of the distinctive quality of a mark registered 
726 under this chapter, or a mark valid at common law, or a trade name valid at common law, shall be a 
727 ground for injunctive relief notwithstanding the absence of competition between the parties or the 
728 absence of confusion as to the source of goods or services. 
729 § 14335.  
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730 (a) Any person who uses or unlawfully infringes upon a mark registered under this chapter or under 
731 Title 15 of the United States Code, other than in an otherwise noninfringing manner, either on the 
732 person's own goods or services or to describe the person's own goods or services, irrespective of 
733 whether the mark is used primarily as an ornament, decoration, garnishment, or embellishment on or 
734 in products, merchandise, or goods, for the purpose of enhancing the commercial value of, or selling 
735 or soliciting purchases of, products, merchandise, goods, or services, without prior consent of the 
736 owner of the mark, shall be subject to an injunction against that use by the owner of the mark. 
737 (b) Nothing in subdivision (a) shall be construed to prohibit comparative advertising. 
738 (c) For the purposes of this section, the term "comparative advertising" means the use of a 
739 competitor's trademark in advertising to compare the relative qualities of the competitive goods. 
740 § 14340.  
741 (a) Any owner of a mark registered under this chapter may proceed by suit to enjoin the manufacture, 
742 use, display, or sale of any counterfeits thereof and any court of competent jurisdiction may grant 
743 injunctions to restrain such manufacture, use, display, or sale as may be deemed just and 
744 reasonable, and shall require the defendants to pay to the owner up to three times their profits from, 
745 and up to three times all damages suffered by reason of, the wrongful manufacture, use, display, or 
746 sale. 
747 If, in any action brought under this section, the court determines that a mark is counterfeit, the court 
748 may order the destruction of all such marks, all means of making the marks, and all goods, articles, 
749 or other matter bearing the marks, which are in the possession or control of the court or any party to 
750 the action; or, after obliteration of the counterfeit mark, the court may dispose of those materials by 
751 ordering their transfer to the State of California, a civil claimant, an eleemosynary institution, or any 
752 appropriate private person other than the person from whom the materials were obtained. 
753 (b) The court, upon motion or ex parte application by a plaintiff in a suit to enjoin the manufacture, 
754 use, display, or sale of counterfeits, may order seizure of the counterfeit goods from persons 
755 manufacturing, displaying for sale, or selling the goods, upon a showing of good cause and a 
756 probability of success on the merits and upon the posting of an undertaking pursuant to subdivision 
757 (e). If it appears from the ex parte application that there is good reason for proceeding without 
758 notification to the defendant, the court may, for good cause shown, waive the requirement of notice 
759 for the ex parte proceeding. The order of seizure shall specifically set forth (1) the date or dates on 
760 which the seizure is ordered to take place, (2) a description of the counterfeit goods to be seized, (3) 
761 the identity of the persons or class of persons to effect seizure, (4) a description of the location or 
762 locations at which seizure is to occur, and (5) a hearing date not more than 10 court days after the 
763 last date on which seizure is ordered at which any person from whom goods are seized may appear 
764 and seek release of the seized goods. 
765 Any person from whom seizure is effected shall be served with the order at the time of seizure. 
766 (c) Any person who causes seizure of goods which are not counterfeits shall be liable in an amount 
767 equal to the following: 
768 (1) Any damages proximately caused to any person having a financial interest in the seized goods by 
769 the seizure of goods which are not counterfeit. 
770 (2) Costs incurred in defending against seizure of noncounterfeit goods. 
771 (3) Upon a showing that the person causing the seizure to occur acted in bad faith, expenses, 
772 including reasonable attorneys' fees expended in defending against the seizure of any noncounterfeit 
773 or noninfringing goods. 
774 (4) Punitive damages, if warranted. 
775 (d) A person entitled to recover may seek a recovery pursuant to subdivision (c) by cross-claim or 
776 motion made in the trial court and served pursuant to Section 1011 of the Code of Civil Procedure. A 
777 person seeking a recovery pursuant to this section may join any surety on an undertaking posted 
778 pursuant to subdivision (b), and any judgment of liability shall bind the person liable pursuant to 
779 subdivision (c) and the surety jointly and severally, but the liability of the surety shall be limited to the 
780 amount of the undertaking. 
781 (e) The court shall set the amount of the undertaking required by subdivision (b) in accordance with 
782 the probable recovery of damages, costs, and expenses under subdivision (c) if it were ultimately 
783 determined that the goods seized were not counterfeit. 
784 (f) Any person entitled to recover under subdivision (c) may, within 30 days after the date of seizure, 
785 object to the undertaking on the grounds that the surety or the amount of undertaking is insufficient. 
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786 (g) The motion or application filed pursuant to subdivision (b) shall include a statement advising the 
787 person from whom the goods are seized that the undertaking has been filed; informing him or her of 
788 his or her right to object to the undertaking on the grounds that the surety or the amount of the 
789 undertaking is insufficient; and advising the person from whom the goods are seized that such 
790 objection to the undertaking would be made within 30 days after the date of seizure. 
791 (h) For purposes of this section, the term "counterfeit" means a spurious mark which is identical with, 
792 or substantially indistinguishable from, a registered mark and which is used on or in connection with 
793 goods or services for which the genuine mark is registered. 
794 § 14341.  
795 The enumeration of any right or remedy in this chapter shall not affect a registrant's right to 
796 prosecute under any penal law of this state including, but not limited to, Section 350 of the Penal 
797 Code. 
798 § 14342.  
799 No service mark or trademark registered pursuant to this chapter shall be enforced under the 
800 provisions of Section 14320, 14330, or 14340, or Section 350 of the Penal Code, against any party 
801 who has adopted and lawfully used the same or a confusingly similar service mark in the rendition of 
802 like services or trademark in the manufacture or sale of like goods in the State of California from a 
803 date prior to the effective date of registration of the service mark or trademark under this chapter. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  The existing California Trademark law, codified in California Business and Professions 
Code, Sections 14200-14342, was based on the Model State Trademark Bill (“MSTB”), first promulgated 
in 1949. The California statutes have subsequently been amended several times, in a haphazard fashion.  
The MSTB has also been amended, but in a unified fashion which reflects the input of many private and 
public organizations. 
 
This Resolution:  Would help bring California law into alignment with federal trademark law and the 27 
other states that have adopted the most recent version of the MSTB. 
 
The Problem:  The MSTB serves as the foundation for the trademark statutes in 49 states, including 
California.  It was drafted by the International Trademark Association (“INTA”), a not-for-profit organization 
of over 4,500 trademark owners and professionals that supports and fosters uniformity in state and 
international trademark statutes.  The first version of the MSTB was distributed in 1949, and it was 
amended in 1992 and 1996.  As part of the revision process, INTA consulted with and incorporated 
suggestions made by the International Association of Corporate Administrators and the National 
Association of Secretaries of State. 
 
The Proposed Bill would adopt the most current version of the MSTB. The current version of the MSTB 
has already been adopted in Alaska, Arizona, Arkansas, Connecticut, Hawaii, Idaho, Illinois, Iowa, 
Kansas, Minnesota, Mississippi, Missouri, Montana, Nebraska, New Jersey, New Mexico, New York, 
North Carolina, Ohio, Pennsylvania, South Carolina, Tennessee, Utah, Virginia, Washington, West 
Virginia, and Wyoming. 
 
IMPACT STATEMENT 
 
The general provisions contained in Business and Professions Code sections 14000 et seq would need to 
be amended to conform with the new provisions of the law. 
 
AUTHOR AND/OR PERMANENT CONTACT: Catherine J. Holland, Knobbe, Martens, Olson & Bear LLP, 
2040 Main Street, 14th Floor, Irvine, CA 92614, telephone 949-760-0404, cholland@kmob.com 
 

08-04-16 



RESPONSIBLE FLOOR DELEGATE:  Catherine J. Holland 

08-04-17 
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AMENDMENT TO RESOLUTION 09-01-05 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the 
Supreme Court amend California Rules of Court, rule 977: 
 

Rule 977. 1 
(a). Unpublished opinion 2 
Except as provided in (b), an opinion of a California Court of Appeal or superior court appellate 3 
division that is not certified for publication or ordered published must not be cited or relied on by a 4 
court or a party in any other action. 5 
(b). Exceptions 6 
An unpublished opinion may be cited or relied on: 7 
(1) when the opinion is relevant under the doctrines of law of the case, res judicata, or collateral 8 
estoppel, or 9 
(2) when the opinion is relevant to a criminal or disciplinary action because it states reasons for a 10 
decision affecting the same defendant or respondent in another such action. 11 
(3) To demonstrate a division among the district appellate courts as a ground for the necessity for 12 
review in accordance with California Rules of Court, rule 28, 13 
(c). Citation procedure 14 
A copy of an opinion citable under (b) or of a cited opinion of any court that is available only in a 15 
computer-based source of decisional law must be furnished to the court and all parties by attaching it 16 
to the document in which it is cited or, if the citation will be made orally, by letter within a reasonable 17 
time in advance of citation. 18 
(d). When a published opinion may be cited 19 
A published California opinion may be cited or relied on as soon as it is certified for publication or 20 
ordered published. 21 

 
(Proposed new language underlined, language to be deleted stricken.) 

 
 



 
09-01-1 

RESOLUTION 09-01-05 
 
DIGEST 
Appellate Opinions: Citation to Unpublished Opinions 
Repeals California Rules of Court, rule 977, to allow citation to all state court opinions as persuasive 
authority. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE         
 
History: 
Related to Resolution 09-02-05. 
 
Reasons: 
This resolution repeals California Rules of Court, rule 977, to allow citation to all state court opinions as 
persuasive authority.  This resolution should be disapproved because it is unnecessary and would greatly 
increase the burden on appellate courts and attorneys. 
 
Currently, while all state court appellate decisions are available through such services as Lexis and  
Westlaw, only those deemed suitable for publication by the court may be cited in legal memoranda and 
briefs.  The proponent raises a valid concern about the use of unpublished opinions to establish a conflict 
between district courts of appeal when seeking review in the Supreme Court.  However, the proponent 
provides no reason for permitting the general citation of innumerable appellate decisions which are not 
deemed suitable for publication. 
 
In the district courts of appeal alone, 11,000 to 12,000 written opinions are issued annually, requiring 
most justices to author more than 100 opinions each year, as well as participate in double that number 
being authored by another member of the panel.  (Judicial Council of California, "2004 Court Statistics 
Report.")  Because the majority of these opinions are designed to be read only by the interested parties, 
the justices are able to include only a brief summary of the facts, and feel less need to explain each step 
in reaching the ultimate conclusion.  Should all opinions be made citable, it will greatly increase the work 
for appellate court judges and justices, who will feel the need to make every opinion clear to all possible 
readers, including trial court judges, who are not already familiar with the issues and posture of the case. 
 
Similarly, the burden on attorneys will increase.  An attorney will risk committing malpractice if he or she 
does not thoroughly access and review every opinion that touches on the issues of the case.  For 
attorneys who do not have the resources of a large firm, such research will be prohibitively time-
consuming and expensive.  These costs, in turn, will be passed on to the clients, some of whom may find 
themselves priced out of the ability to hire counsel. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the 
Judicial Council repeal California Rules of Court, rule 977: 
 

Rule 977. 1 
(a). Unpublished opinion 2 
Except as provided in (b), an opinion of a California Court of Appeal or superior court appellate 3 
division that is not certified for publication or ordered published must not be cited or relied on by a 4 
court or a party in any other action. 5 
(b). Exceptions 6 
An unpublished opinion may be cited or relied on: 7 
(1) when the opinion is relevant under the doctrines of law of the case, res judicata, or collateral 8 
estoppel, or 9 



 
09-01-2 

(2) when the opinion is relevant to a criminal or disciplinary action because it states reasons for a 10 
decision affecting the same defendant or respondent in another such action. 11 
(c). Citation procedure 12 
A copy of an opinion citable under (b) or of a cited opinion of any court that is available only in a 13 
computer-based source of decisional law must be furnished to the court and all parties by attaching it 14 
to the document in which it is cited or, if the citation will be made orally, by letter within a reasonable 15 
time in advance of citation. 16 
(d). When a published opinion may be cited 17 
A published California opinion may be cited or relied on as soon as it is certified for publication or 18 
ordered published. 19 

 
(Proposed new language underlined, language to be deleted stricken.) 

 
PROPONENT: San Diego Bar County Bar Association  
 
STATEMENT OF REASONS: 
 
Existing Law:  Appellate counsel cannot cite to unpublished opinions within the arguments of their 
motions, writs, or briefs.    
 
Resolution:  This resolution would permit counsel to cite to all opinions of the Supreme Court, a 
court of appeal, or an appellate department of a superior court may be cited by any court for any 
persuasive value they may have.  This resolution is a companion resolution to SDCBA-19 requesting the 
Legislature to enact Government Code section 68906 permitting the citation of unpublished opinions.  
 
The Problem:  Currently, counsel is unable to use as persuasive authority any opinion which has not been 
certified for publication.  The amendment would also clarify counsel=s ability to cite to unpublished 
opinions to demonstrate a division among the district appellate courts as a ground for the necessity for 
review in accordance with California Rules of Court, rule 28. 
 
Reasons:  Unpublished opinions frequently expose a division among the various district courts of appeal, 
a division within a single district, and/or a trend of decisions made by a superior court judge.  The ability 
to cite to unpublished opinions would permit counsel to argue more effectively and anticipate potential 
questions from the court. 
 
IMPACT STATEMENT:   
 
This resolution would not affect any other law, statute, or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Amanda F. Benedict, Appellate Defenders, Inc. 555 West 
Beech Street, Ste. 300, San Diego, CA 92101; voice 619-696-0282, fax 619-696-7789; e-mail  Afb@adi-
sandiego.com. 
 
RESPONSIBLE FLOOR DELEGATE: Amanda F. Benedict 
 
COUNTERARGUMENT 
 
ORANGE COUNTY BAR ASSOCIATION 
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A similar proposal was withdrawn from the Legislature in 2004, based upon an agreement for the 
California Supreme Court to study the criteria by which Courts decide to publish cases.  A 13-member 
Supreme Court Advisory Committee on Rules for Publication of Court of Appeal Opinions was established 
for that purpose.  The Committee’s report to the Supreme Court is due in June 2005.  If Rule 977 of the 
California Rules of Court were repealed (as proposed in Resolution 09-01-05) and the subject matter 
were codified in Government Code Section 68906 (as proposed in Resolution 09-02-05), the power of the 
Court to make determinations on which opinions are to be published will have been usurped by the 
Legislature.  The Supreme Court is accepting responsibility by studying the issue, and the decision 
making should be left to the Supreme Court. 
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 RESOLUTION 09-02-05 
 
DIGEST 
Appellate Opinions:  Citation to Unpublished Opinions 
Adds Government Code section 68906 to allow citation to all state court opinions as persuasive authority. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE         
 
History: 
Related to Resolution 09-01-05. 
 
Reasons: 
This resolution adds Government Code section 68906 to allow citation to all state court opinions as 
persuasive authority.  This resolution should be disapproved because it is unnecessary and would greatly 
increase the burden on appellate courts and attorneys. 
 
Currently, while all state court appellate decisions are available through such services as Lexis and  
Westlaw, only those deemed suitable for publication by the court may be cited in legal memoranda and 
briefs.  The proponent raises a valid concern about the use of unpublished opinions to establish a conflict 
between district courts of appeal when seeking review in the Supreme Court.  However, the proponent 
provides no reason for permitting the general citation of innumerable appellate decisions which are not 
deemed suitable for publication.  
 
In the district courts of appeal alone, 11,000 to 12,000 written opinions are issued annually, requiring 
most justices to author more than 100 opinions each year, as well as participate in double that number 
authored by another member of the panel.  (Judicial Council of California, "2004 Court Statistics Report.")  
Because the majority of these opinions are designed to be read only by the interested parties, the justices 
are able to include only a brief summary of the facts, and feel less need to explain each step in reaching 
the ultimate conclusion.  Should all opinions be made citable, it will greatly increase the work for appellate 
court judges and justices, who will feel the need to make every opinion clear to all possible readers, 
including trial court judges, who are not already familiar with the issues and posture of the case. 
 
This resolution would require reporting services to provide unpublished opinions electronically and without 
cost, but does not state who would  be required to provide this free service, nor how it would be funded.  
Neither the state nor the courts have the budget to underwrite such a service.  The resolution provides 
that a malpractice action may not be based solely on failure to cite an unpublished opinion.  This would 
not prevent such an action based on allegations that a standard of care was breached by the failure to 
make arguments or take positions that were suggested by unpublished opinions. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to add Government Code Section 68906 to read as follows: 
 

§ 68906. 1 
 (a) All opinions of the Supreme Court, a court of appeal, or an appellate department of a 2 
superior court may be cited by any court for any persuasive value they may have.  3 
 (b) No court, including superior courts, are bound by the ruling set forth in any opinion which 4 
has not been certified for publication. 5 
 (c) All opinions of the Supreme Court, a court of appeal, or an appellate department of a 6 
superior court issued on or after the effective date of this section shall be made available to public 7 
and private reporting services, electronically and without cost. 8 
 (d) The failure to locate, cite, or rely upon an opinion that has not been certified for 9 
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publication in the official reports does not constitute professional negligence. 10 
 

(Proposed new language underlined, language to be deleted stricken.) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Appellate counsel cannot cite to unpublished opinions within the arguments of their 
motions, writs, or briefs.    
 
Resolution:  This resolution drafted to permit counsel to cite to all opinions of the Supreme Court, Court of 
Appeal, and appellate departments of the superior court, including unpublished opinions.  Unpublished 
opinions may be cited in any court for any persuasive value they may have. However, unpublished 
opinions would not be binding upon any court, including lesser courts.  This resolution would also require 
the courts to make unpublished opinions freely accessible to the public.  Lastly, the bill would also provide 
that the failure to locate, cite, or rely upon an opinion that has not been certified for publication in the 
official reports does not constitute professional negligence.  This resolution is similar to legislation 
introduced in 2004 by Senator Sheila Kuehl of Los Angeles, District 23. [sheila.kuehl@sen.ca.gov, (310) 
445-1353]; however, the current resolution addresses objections raised in the legislature. 
 
The Problem:  Currently, both appellate and trial counsel are unable to utilize the legal analysis and 
conclusions drawn thereon from the courts of our state when that reasoning is contained within opinions 
not certified for publication.  The amendment would also clarify counsel=s ability to cite to unpublished 
opinions to demonstrate a division among the district appellate courts as a ground for the necessity for 
review in accordance with California Rules of Court, rule 28. 
 
IMPACT STATEMENT 
 
This resolution would not affect any other statute.  The resolution would affect California Rules of Court, 
rule 997 which currently prohibits the citation of unpublished opinions.  
 
AUTHOR AND/OR PERMANENT CONTACT: Amanda F. Benedict, Appellate Defenders, Inc. 555 West 
Beech Street, Ste. 300, San Diego, CA 92101; voice 619-696-0282, fax 619-696-7789; e-mail afb@adi-
sandiego.com. 
 
RESPONSIBLE FLOOR DELEGATE: 
 
COUNTER ARGUMENT 
 
ORANGE COUNTY BAR ASSOCIATION 
 
A similar proposal was withdrawn from the Legislature in 2004, based upon an agreement for the 
California Supreme Court to study the criteria by which Courts decide to publish cases.  A 13-member 
Supreme Court Advisory Committee on Rules for Publication of Court of Appeal Opinions was 
established for that purpose.  The Committee’s report to the Supreme Court is due in June 2005.  If Rule 
977 of the California Rules of Court were repealed (as proposed in Resolution 09-01-05) and the subject 
matter were codified in Government Code Section 68906 (as proposed in Resolution 09-02-05), the 
power of the Court to make determinations on which opinions are to be published will have been usurped 
by the Legislature.  The Supreme Court is accepting responsibility by studying the issue, and the decision 
making should be left to the Supreme Court. 



RESOLUTION 09-03-05 
 

DIGEST 
Civil Law and Motion: Setting of Oral Argument Hearings 
Amends California Rules of Court 324 to allow the trial court to set oral argument for a date beyond the 
original hearing date. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.  
 
Reasons:  
This resolution amends California Rules of Court 324 to allow the trial court to set oral argument for a 
date beyond the original hearing date. This resolution should be disapproved because (a) it is 
unnecessary and (b) it would not solve the problem that concerns the proponent.  
 
This rule was originally adopted by the Judicial Council in 1992 and rewritten in 2000. The resolution 
would add one sentence to the rule: “The court may set the date of oral argument to a date later than the 
originally scheduled hearing date.” The court already has this power under its inherent authority to set its 
own calendar. Indeed, it is common for the tentative ruling to notify counsel that the hearing has been 
continued to a date certain on the court’s own motion. Thus, the added language would be surplusage 
and unnecessary. 
 
The real problem is the common practice of posting the tentative ruling less than 24 hours before the 
hearing. The rule currently sets 3 p.m. on the day prior to the hearing as the deadline for posting the 
tentative ruling. This is a “no-later-than” deadline that is often treated as a “no-earlier-than” deadline. 
(Rule 324, subd. (a)(1).) If the rule is to be amended, it should specify a more reasonable period, e.g., a 
week, between the posting of the tentative ruling and the hearing. That would resolve counsel’s problem 
with organizing attendance and avoid setting yet another date that will probably conflict with one or more 
counsels’ calendar.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends to the Judicial Council that Rule 324 be 
amended to read as follows: 
 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 

Rule 324. Tentative rulings 
(a) [Tentative ruling procedures] A trial court that offers a tentative ruling procedure in civil law and 
motion matters shall follow one of the following procedures:      
(1) [Notice of intent to appear required] The court shall make its tentative ruling available by 
telephone and also, at the option of the court, by any other method designated by the court, by no 
later than 3:00 p.m. the court day before the scheduled hearing. If the court desires oral argument, 
the tentative ruling shall so direct. The tentative ruling may also note any issues on which the court 
wishes the parties to provide further argument. If the court has not directed argument, oral argument 
shall be permitted only if a party notifies all other parties and the court by 4:00 p.m. on the court day 
prior to the hearing of the party's intention to appear. A party shall notify all other parties by 
telephone or in person. The court shall accept notice by telephone and, at its discretion, may also 
designate alternative methods by which a party may notify the court of the party's intention to 
appear. The tentative ruling shall become the ruling of the court if the court has not directed oral 
argument by its tentative ruling and notice of intent to appear has not been given.  The court may set 14 

15 
16 
17 
18 

the date of the oral argument to a date later than the originally scheduled hearing date. 
(2) [No notice of intent to appear required] The court shall make its tentative ruling available by 
telephone and also, at the option of the court, by any other method designated by the court, by a 
specified time prior to the hearing. The tentative ruling may note any issues on which the court 
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19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 

wishes the parties to provide further argument at the hearing. This procedure shall not require the 
parties to give notice of intent to appear, and the tentative ruling shall not automatically become the 
ruling of the court if such notice is not given. The tentative ruling, or such other ruling as the court 
may render, shall not become the final ruling of the court until the hearing. 
 (b) [No other procedures permitted] Other than following one of the tentative ruling procedures 
authorized in subdivision (a), courts shall not issue tentative rulings except (1) by posting a calendar 
note containing tentative rulings on the day of the hearing, or (2) by announcing the tentative ruling 
at the time of oral argument.  
 (c) [Notice of procedure] A court that follows one of the procedures described in subdivision (a) shall 
so state in its local rules. The local rule shall specify the telephone number for obtaining the tentative 
rulings and the time by which the rulings will be available. If a court or a branch of a court adopts a 
tentative ruling procedure, that procedure shall be used by all judges in the court or branch who 
issue tentative rulings. This rule does not require any judge to issue tentative rulings. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS: 
 
Existing Law:  Provides for the method of providing tentative rulings prior to the hearing date. 
 
This Resolution:  Allows the court to hear oral argument after the noticed hearing date. 
 
The Problem:  Courts are giving tentative rulings the afternoon before the hearing date.  The court has to 
prepare for oral argument for all cases at the hearing date instead of just those cases where one or more 
parties disagree with the tentative ruling by the court.  Litigants must assume that there will be a hearing 
and make appropriate calendar and travel plans.  A one hour notice period is way too short, especially for 
multiple party litigation cases.  This resolution would allow the court to set the date for oral argument, if 
requested, at a date later than the hearing date (in the past, one week later). 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: James E. Lund, 249 E. Fourth Avenue, Escondido, CA 
92025; (760) 747-7800; email: jel@lundlaw.com. 
 
RESPONSIBLE FLOOR DELEGATE: 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution runs counter to the desirable trend to disallow quirky local practices and make it 
reasonably possible for a lawyer to practice in courts of multiple counties.  Instead of stealthily 
reinvigorating local rules, the proponent should draft a complete third alternative tentative ruling protocol.   

Restoring a court’s option to set a hearing date in the tentative ruling would promote inefficiency and 
delay.  Overall, it is better for all counsel in a case to know from the first notice of a motion exactly when a 
hearing will be held.  Under systems that allow hearing dates to be set in or after the tentative ruling, 
lawyers do not know exactly when to calendar a potential hearing until the tentative ruling is released.  
That process created conflicts, resulted in ex parte appearances to change hearing dates, and caused 
delay.  The two protocols now permitted by rule 324 allow lawyers to manage their practices efficiently 
and do not need to be supplemented. 
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RESOLUTION 09-04-05 
 

DIGEST 
Pleadings:  Certifications by Attorney of Good Faith 
Amends California Code of Civil Procedure section 128.6 to require meet and confer efforts before filing a 
motion for sanctions for bad faith.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends California Code of Civil Procedure section 128.6 to require meet and confer 
efforts before filing a motion for sanctions for bad faith. This resolution should be approved because it 
establishes an effective procedure for seeking sanctions for bad faith tactics.  
 
This resolution effectively incorporates FRCP Rule 11 language by requiring a lawyer when signing a 
pleading to certify the pleading is filed in good faith. Due to the lack of existing guidelines, section 128.6 
has been seldom utilized. The other “sanction” statute under the Code of Civil Procedure, section 128.7, 
will expire on its own terms on December 31, 2005.  As of January 1, 2006, there will not be an effective 
remedy for deterring bad faith tactics in litigation without enacting a statutory amendment. 
 
This resolution incorporates section 128.7 where an attorney or unrepresented party who presents a 
pleading, motion or similar paper to the court makes an implied “certification” as to the legal and factual 
merit of the pleading.  Section 128.7 provides for sanctions in violation of this certification.  (Murphy v. 
Yale Materials Handling Corp. (1997) 54 Cal.App.4th 619, 623).  This resolution eliminates the safe 
harbor waiting period under section 128.7 and substitutes meet and confer efforts before the sanctions 
motion is filed.  Sanctions are limited to the filing of court pleadings, not out of court misconduct.  The 
resolution will not chill a lawyer’s duty of advocacy. This resolution promotes a policy to punish the 
attorney for bad faith filings through the use of sanctions.   
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure Section 128.6 to read as follows: 
 
1 
2 
3 

§ 128.6 
(a)  Every trial court may order a party, the party’s attorney, or both to pay any reasonable expenses, 
including attorney’s fees, incurred by another party as a result of bad-faith actions or tactics that are 
frivolous or solely intended to cause unnecessary delay, including submitting papers in violation of 4 
subsection (c) below.  This section also applies to judicial arbitration proceedings under Chapter 2.5 
(commencing with Section 1141.10) of Title 3 of Part 3. 

5 
6 

(b)  Every pleading, petition, written notice of motion, or other similar paper shall be signed by at 7 
least one attorney of record in the attorney’s individual name, or, if the party is not represented by an 8 
attorney, shall be signed by the party.  An unsigned paper shall be stricken unless omission of the 9 

10 signature is corrected promptly after being called to the attention of the attorney or the party. 
(c)  By presenting to the court, whether by signing, filing, submitting, or later advocating, a pleading, 11 
petition, written notice of motion, or other similar paper, an attorney or unrepresented party is 12 

13 certifying that to the best of the person’s knowledge, information, and belief, formed after an inquiry 
reasonable under the circumstances, all of the following are met: 14 

15 (1)  It is not being presented primarily for an improper purpose, such as to harass or to cuase 
unnecessary delay or needless increase in the cost of litigation. 16 
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(2)  The claims, defenses, and other legal contentions therein are warranted by existing law or by a 17 
18 nonfrivolous argument for the extension, modification, or reversal of existing law or the establishment 

of new law. 19 
(3)  The allegations and other factual contentions have evidentiary support or, if specifically so 20 

21 identified, are likely to have evidentiary support after a reasonable opportunity for further 
investigation or discovery. 22 
(4)  The denials of factual contentions are warranted on the evidence or, if specifically so identified, 
are reasonably based on a lack of information or belief.

23 
 24 

(bd)  For purposes of this section: 25 
26 
27 
28 
29 
30 

(1)  “Actions or tactics” include, but are not limited to, the making or opposing of motions or the filing 
and service of a complaint of cross-complaint.  The mere filing of a complaint without service thereof 
on an opposing party does not constitute “actions or tactics” for purposes of this section. 
(2)  “Frivolous” means (A) totally and completely without merit or (B) for the sole purpose of 
harassing an opposing party. 
(ce)  Expenses pursuant to this section shall not be imposed except on notice contained in a party’s 
moving or responding papers; or the court’s own motion, after notice and opportunity to be heard.  
An order imposing expenses shall be in writing and shall recite in detail the conduct or circumstances 
justifying the order.  A motion made by a party under this subsection shall be accompanied by a 

31 
32 
33 
34 

meet and confer declaration under section 2016.040. 35 
(df)  In addition to any award pursuant to this section for conduct described in subdivision (a), the 
court may assess punitive damages against the plaintiff upon a determination by the court that the 
plaintiff’s action was an action maintained by a person convicted of a felony against the person’s 
victim, or the victim’s heirs, relatives, estate, or personal representative, for injuries arising from the 
acts for which the person was convicted of a felony, and that the plaintiff is guilty of fraud, 
oppression, or malice in maintaining the action. 

36 
37 
38 
39 
40 
41 

(eg)  The liability imposed by this section is in addition to any other liability imposed by law for acts or 
omissions within the purview of this section. 

42 
43 
44 
45 

(f)  This section shall become operative on January 1, 2003, unless a statute that becomes effective 
on or before this date extends or deletes the repeal date of Section 128.7. 
(h) A motion for sanctions brought by a party or a party’s attorney primarily for an improper 46 
purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of 47 
litigation, shall itself be subject to a motion for sanctions.  It is the intent of the Legislature that courts 48 

49 shall vigorously use their sanctions authority to deter that improper litigation conduct. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Allows parties who commit frivolous litigation conduct a “safe harbor” to avoid sanctions by 
withdrawing the offending filing or conduct. 
 
 Section 128.7, which expressly governs the filing of frivolous and bad faith pleadings and motions, 
expires by its own terms on January 1, 2006.  Existing section 128.7 also includes a “safe harbor” 
provision that allows a party to withdraw a sanctionable pleading without penalty 
 
This Resolution:  Would remove the “safe harbor” provision and substitute a “meet and confer” 
requirement. 
 
import the specific concepts of section 128.7 into existing 128.6 which more generally governs frivolous 
and bad faith litigation conduct, but it eliminates the “safe harbor” provision.  Section 128.7, as it exists, 
would be allowed to expire. 
 
The Problem:   Section 128.7, which is patterned on Rule 11, F.R.Civ.P., is due to expire on January 1, 
2006.  While section 128.6 would continue in existence, its terms are so general that it would leave some 
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uncertainty whether the specific conduct of present section 128.7 is covered by the former, especially if 
the latter is allowed to expire.  Under this resolution the basic concepts of section 128.7 would simply be 
imported into section 128.6, allowing the former to expire by its own terms.  The “safe harbor” provisions 
of section 128.7 have been criticized, because they allow (and possibly even encourage) parties to 
initially file frivolous and bad faith pleadings without any risk of sanctions.  The party harmed by the bad 
faith pleading must incur the cost of preparing and serving a motion to obtain a withdrawal of the 
offending pleadings, but cannot obtain compensation for doing so.  The purpose of the “safe harbor” 
concept, which is to reduce Rule 11-type litigation, is continued by requiring he parties to meet and confer 
prior to a motion for sanctions being heard.  Nothing prevents the party objecting to a pleading from 
attempting to convene a meet and confer session before filing a motion for sanctions and thereby 
possibly resolving the matter economically. 
 
In accordance with CDCBA rules, BASF timely offers this resolution for consideration. Consistent with 
traditional CDCBA practice, the Proponent reserves the right to timely withdraw or amend the resolution. 
 
IMPACT STATEMENT 
 
This resolution does not impact any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: John T. Hansen, Nossaman, Guthner, Knox & Elliott, LLP, 
50 California Street, San Francisco, CA 94111; (415) 438-7245, e-mail jhansen@nossaman.com. 
 
RESPONSIBLE FLOOR DELEGATE: John T. Hansen 
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AMENDMENT TO RESOLUTION 09-05-05 
 

Peremptory Challenge:  Availability After Reversal on Appeal 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure § 170.6 as follows: 
 

§ 170.6 1 
(a)(1) No judge, court commissioner, or referee of any superior court of the State of California shall 2 
try any civil or criminal action or special proceeding of any kind or character nor hear any matter 3 
therein that involves a contested issue of law or fact when it shall be established as hereinafter 4 
provided that the judge or court commissioner is prejudiced against any party or attorney or the 5 
interest of any party or attorney appearing in the action or proceeding. 6 
 (2) Any party to or any attorney appearing in any action or proceeding may establish this prejudice 7 
by an oral or written motion without notice supported by affidavit or declaration under penalty of 8 
perjury or an oral statement under oath that the judge, court commissioner, or referee before whom 9 
the action or proceeding is pending or to whom it is assigned is prejudiced against any party or 10 
attorney or the interest of the party or attorney so that the party or attorney cannot or believes that he 11 
or she cannot have a fair and impartial trial or hearing before the judge, court commissioner, or 12 
referee. Where the judge, other than a judge assigned to the case for all purposes, court 13 
commissioner, or referee assigned to or who is scheduled to try the cause or hear the matter is 14 
known at least 10 days before the date set for trial or hearing, the motion shall be made at least 5 15 
days before that date. If directed to the trial of a cause where there is a master calendar, the motion 16 
shall be made to the judge supervising the master calendar not later than the time the cause is 17 
assigned for trial. If directed to the trial of a cause that has been assigned to a judge for all purposes, 18 
the motion shall be made to the assigned judge or to the presiding judge by a party within 10 days 19 
after notice of the all purpose assignment, or if the party has not yet appeared in the action, then 20 
within 10 days after the appearance. If the court in which the action is pending is authorized to have 21 
no more than one judge and the motion claims that the duly elected or appointed judge of that court 22 
is prejudiced, the motion shall be made before the expiration of 30 days from the date of the first 23 
appearance in the action of the party who is making the motion or whose attorney is making the 24 
motion. In no event shall any judge, court commissioner, or referee entertain the motion if it be made 25 
after the drawing of the name of the first juror, or if there be no jury, after the making of an opening 26 
statement by counsel for plaintiff, or if there is no opening statement by counsel for plaintiff, then 27 
after swearing in the first witness or the giving of any evidence or after trial of the cause has 28 
otherwise commenced. If the motion is directed to a hearing (other than the trial of a cause), the 29 
motion shall be made not later than the commencement of the hearing. In the case of trials or 30 
hearings not herein specifically provided for, the procedure herein specified shall be followed as 31 
nearly as may be. The fact that a judge, court commissioner, or referee has presided at or acted in 32 
connection with a pretrial conference or other hearing, proceeding, or motion prior to trial and not 33 
involving a determination of contested fact issues relating to the merits shall not preclude the later 34 
making of the motion provided for herein at the time and in the manner hereinbefore provided. 35 
 36 
A motion under this paragraph may be made following the issuance of a writ or the reversal on 37 
appeal of a trial court's decision, or following reversal on appeal of a trial court's final judgment, if the 38 
trial judge in the prior proceeding is assigned to conduct a new trial on further proceedings in the 39 
matter other than in accordance with instructions of the reviewing court to perform a ministerial act 40 
not requiring the exercise of judicial discretion. Notwithstanding paragraph (3), the party who filed the 41 
petition for extraordinary relief or the appeal that resulted in the reversal of a decision, order or final 42 
judgment of a trial court may make a motion under this section regardless of whether that party or 43 
side has previously done so. The motion shall be made within 60 days after the party or the party's 44 
attorney has been notified of the assignment. 45 
[Subdivisions (a)(3) through 6, (b) and (c) remain unchanged.] 46 

 
(Proposed new language underlined; language to be deleted stricken.)\ 



RESOLUTION  09-05-05 

DIGEST 
Peremptory Challenge:  Availability After Reversal on Appeal 
Amends Code of Civil Procedure section 170.6(a)(2) to allow a peremptory challenge to preclude a judge 
who has been reversed on appeal from conducting any further substantive proceedings.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Code of Civil Procedure section 170.6(a)(2) to allow a peremptory challenge to 
preclude a judge who has been reversed on appeal from conducting any further substantive proceedings. 
This resolution should be approved because it will resolve the ambiguity that has resulted from parties’ 
attempts to determine what constitutes a “new trial” under the present statute and because it will avoid 
the potential of bias against a party when the judge’s ruling has been reversed on appeal.   
 
Under section 170.6, a party may have a judge disqualified by providing an affidavit asserting that the 
party believes that the judge is biased.  (Peracchi v. Superior Ct. (2003) 30 Cal.4th 1245, 1251 
(Peracchi).)  In 1985, the Legislature added the following language to section 170.6, subdivision (a)(2):  
“A motion under this paragraph may be made following reversal on appeal of a trial court’s decision or 
following reversal on appeal of a trial court’s final judgment, if the trial judge in the prior proceeding is 
assigned to conduct a new trial on the matter.”   
 
Since 1985, courts have struggled to define “new trial.” Numerous courts have interpreted the term very 
broadly – relying on the definition of “new trial” in California Code of Civil Procedure section 656 -- in 
order to provide protection from bias to litigants who have successfully appealed.  (See Stubblefield 
Construction Company v. Superior. Court (2000) 81 Cal. App.4th 762, 765;  People v. Superior. Court. 
(Maloy) (2001) 91 Cal.App.4th 391, 396-97; Pfeiffer Venice  Properties v. Superior Court (Bernard) (2003) 
107 Cal.App.4th 761, 767-68; Hendershot v. Superior Court (Pacific Southwest Investment, Inc.) (1993) 20 
Cal.App.4th 860, 864-65.)   

Recently, the California Supreme Court determined that a sentencing hearing in a criminal case did not 
constitute a “new trial.”  (Peracchi, supra, 30 Cal.4th at  1253.)  The Court also rejected the idea that 
section 170.6 should be given a liberal construction, noting that because of “the dangers presented by 
judge-shopping – by either party – the limits on the number and timing of challenges pursuant to this 
statute are vigorously enforced.”  (Id. at p. 1263.)   
 
Following Peracchi, some Courts of Appeal have narrowed the interpretation of section 170.6(a)(2).  (See 
Paterno v. Superior Ct. (2005) 123 Cal.App.4th 548, 560-62; Geddes v. Superior Ct. (2005) 126 
Cal.App.4th 417, 423-25).  These courts have limited the interpretation of “new trial” to those 
circumstances in which there is a “reexamination” or “reconsideration” of issues litigated in prior 
proceedings.  (Id.) 
 
This resolution would legislatively overrule cases like Paterno and Geddes by removing the requirement 
that only “new trials” allow a peremptory challenge after appeal.  The potential drawbacks to the 
resolution are outweighed by its benefits:  it would resolve the substantial case conflict that has resulted 
from the legislature’s vague use of the term “new trial.”  It would also help ensure that the judicial system 
remains impartial.  Bias, conscious or unconscious, is a serious concern for lawyers who have 
successfully overruled trial judges.  Approving the resolution would reduce the specter of bias, thereby 
maintaining both the appearance and fact of impartiality of the judicial system.     
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure § 170.6 as follows: 
 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 

§ 170.6 
(a)(1) No judge, court commissioner, or referee of any superior court of the State of California shall 
try any civil or criminal action or special proceeding of any kind or character nor hear any matter 
therein that involves a contested issue of law or fact when it shall be established as hereinafter 
provided that the judge or court commissioner is prejudiced against any party or attorney or the 
interest of any party or attorney appearing in the action or proceeding. 
 (2) Any party to or any attorney appearing in any action or proceeding may establish this prejudice 
by an oral or written motion without notice supported by affidavit or declaration under penalty of 
perjury or an oral statement under oath that the judge, court commissioner, or referee before whom 
the action or proceeding is pending or to whom it is assigned is prejudiced against any party or 
attorney or the interest of the party or attorney so that the party or attorney cannot or believes that he 
or she cannot have a fair and impartial trial or hearing before the judge, court commissioner, or 
referee. Where the judge, other than a judge assigned to the case for all purposes, court 
commissioner, or referee assigned to or who is scheduled to try the cause or hear the matter is 
known at least 10 days before the date set for trial or hearing, the motion shall be made at least 5 
days before that date. If directed to the trial of a cause where there is a master calendar, the motion 
shall be made to the judge supervising the master calendar not later than the time the cause is 
assigned for trial. If directed to the trial of a cause that has been assigned to a judge for all purposes, 
the motion shall be made to the assigned judge or to the presiding judge by a party within 10 days 
after notice of the all purpose assignment, or if the party has not yet appeared in the action, then 
within 10 days after the appearance. If the court in which the action is pending is authorized to have 
no more than one judge and the motion claims that the duly elected or appointed judge of that court 
is prejudiced, the motion shall be made before the expiration of 30 days from the date of the first 
appearance in the action of the party who is making the motion or whose attorney is making the 
motion. In no event shall any judge, court commissioner, or referee entertain the motion if it be made 
after the drawing of the name of the first juror, or if there be no jury, after the making of an opening 
statement by counsel for plaintiff, or if there is no opening statement by counsel for plaintiff, then 
after swearing in the first witness or the giving of any evidence or after trial of the cause has 
otherwise commenced. If the motion is directed to a hearing (other than the trial of a cause), the 
motion shall be made not later than the commencement of the hearing. In the case of trials or 
hearings not herein specifically provided for, the procedure herein specified shall be followed as 
nearly as may be. The fact that a judge, court commissioner, or referee has presided at or acted in 
connection with a pretrial conference or other hearing, proceeding, or motion prior to trial and not 
involving a determination of contested fact issues relating to the merits shall not preclude the later 
making of the motion provided for herein at the time and in the manner hereinbefore provided. 
 
A motion under this paragraph may be made following reversal on appeal of a trial court's decision, 
or following reversal on appeal of a trial court's final judgment, if the trial judge in the prior 
proceeding is assigned to conduct a new trial on further proceedings in the matter other than in 39 

40 accordance with instructions of the reviewing court to perform a ministerial act not requiring the 
41 
42 
43 
44 
45 

exercise of judicial discretion. Notwithstanding paragraph (3), the party who filed the appeal that 
resulted in the reversal of a final judgment of a trial court may make a motion under this section 
regardless of whether that party or side has previously done so. The motion shall be made within 60 
days after the party or the party's attorney has been notified of the assignment. 
[Subdivisions (a)(3) through 6, (b) and (c) remain unchanged.] 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 

09-05-2 



 
Existing law 
 
The final paragraph of Code of Civil Procedure § 170.6(a)(2) allows a party to file a peremptory challenge 
to a judge who has been reversed on appeal and who is assigned to conduct a new trial in the matter. 
 
This resolution 
 
Would modify the statute to allow a peremptory challenge to preclude a judge who has been reversed on 
appeal from conducting any further proceedings in the matter, other than to act in accordance with a 
reviewing court's instruction to  perform a ministerial act not requiring the exercise of discretion. 
 
The problem 
 
Section 170.6 allows a peremptory challenge against a judge who has been reversed on appeal because 
of concern that the judge could harbor bias or other ill-will against the party who was responsible for 
having the appeal court reverse his or her ruling.  Stegs Investments v. Superior Court (1991) 233 
Cal.App.3d 572, 575-576.  Disqualification of a reversed judge is, therefore, proper except when the 
appellate court has remanded with instructions to perform a ministerial task, such as to recalculate 
interest.  Id. 
 
The Third Appellate District, however, recently held that a judge may be disqualified after reversal under 
§ 170.6 only when the judge is assigned to conduct a re-trial of issues that he or she previously tried.  
Paterno v. Superior Court (State of California) (2004) 123 Cal.App.4th 548, review denied.  
 
In Paterno, the trial judge entered judgment for defendant at the end of the liability phase of a bifurcated 
trial.   The court of appeal reversed as to some plaintiffs and remanded for trial to determine damages.  
Because the judge had heard only liability issues, the appellate court held, on remand plaintiffs could not 
disqualify him under § 170.6 from conducting the damages phase of trial.  A § 170.6 peremptory 
disqualification is not available to prevent a reversed judge from conducting a trial on issues that he or 
she did not previously try.  Id. 
 
The Legislature amended § 170.6 to permit disqualification of a judge who has been reversed  because of 
the potential that the judge may feel bias against the party who succeeded in convincing an appellate 
court to overturn the judge’s ruling.  Stubblefield Const. Co. v. Superior Court (2000) 81 Cal.App.4th 762,         
Even if a judge has not previously conducted a trial on a particular issue, disqualification after reversal is 
still proper to serve that purpose. 
 
This amendment proposed by this resolution would legislatively overrule Paterno and further the purpose 
of avoiding the potential of bias against a party who successfully prosecuted an appeal by allowing 
peremptory disqualification of a judge after he or she has been reversed on appeal. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jay-Allen Eisen, Jay-Allen Eisen Law Corporation, 980 
Ninth Street, Suite 1900, Sacramento CA 95814.  (916) 444-6171 voice, (916) 441-5810 fax.  
jae@eisenlegal.com
 
RESPONSIBLE FLOOR DELEGATE: Jay-Allen Eisen 
 

09-05-3 
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AMENDMENT TO RESOLUTION  09-06-05 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure Section 170.3, subdivision (d) as follows: 
 

§ 170.3 1 
[Subdivisions (a) through (c) remain unchanged.]  2 
 (d) The determination of the question of the disqualification of a judge is not an appealable 3 
order and may be reviewed only by a writ of mandate from the appropriate court of appeal sought 4 
within 10 days of notice to the parties of the decision and only by the parties to the proceeding.  The 5 
petition for the writ must be filed and served within 10 days after service of written notice of entry of 6 
the court’s order granting or denying a motion for disqualification, but in no event later than 30 days 7 
after entry of the order.  In the event that the notice of entry is served by mail the time shall be 8 
extended as provided in subdivision (a) of section 1013. 9 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
 



RESOLUTION  09-06-05 
 
DIGEST 
Disqualification of Judge:  Time to Petition for Mandate 
Amends Code of Civil Procedure section 170.3(d) to commence the time period within which a writ must 
be filed from service of written notice and to extend the time period for service by mail.     

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Code of Civil Procedure section 170.3(d) to commence the time period within 
which a writ must be filed from service of written notice and to extend the time period for service by mail.  
This resolution should be approved in principle because it would resolve confusion caused by the vague 
wording of the statute and thus avoid needless disputes over the timeliness of a writ petition seeking 
review of a court’s determination on disqualification of a judge.  Such an amendment would also bring this 
statute into conformity with other statutes providing for writ review.        
 
The “twin policies of judicial economy and elimination of unfair manipulation of erroneously denied 
challenges, are promoted by section 170.3, subdivision (d) . . . .”  (Guedalia v. Superior Ct. (1989) 211 
Cal.App.3d 1156, 1163.)  However, if the judge deciding the question of disqualification determines the 
issue on the papers, then section 170.3(d) is silent as to when notice is deemed to have occurred so as to 
begin the 10-day time period during which the writ must be filed.   
 
Revising 170.3(d) to commence the time period within which a writ must be filed from service of written 
notice would bring that statute into conformity with the numerous other statues providing for writ review.  
(See, e.g., Code Civ. Proc. § 400; Code Civ. Proc. § 404.6; Code Civ. Proc. § 405.39; Code Civ. Proc. § 
418.10; Code Civ. Proc. § 437c(m)(1); Code Civ. Proc. § 877.6(e)).  
Although most of the above statutes do not specify that the time limit be extended if service is 
accomplished by mail, Code of Civil Procedure 437c(m)(1) does so provide.  Incorporating reference to 
Code of Civil Procedure section 1013(a) provides additional clarification of the time limit that applies. 
 
SECTION/COMMITTEE REPORT 
 
COMMITTEE ON APPELLATE COURTS 
APPROVE IN PRINCIPLE 
 
This position is only that of the State Bar of California’s Committee on Appellate Courts.  This position has 
not been adopted by the State Bar’s Board of Governors or overall membership, and is not to be 
construed as representing the position of the State Bar of California.  Committee activities relating to this 
position are funded from voluntary sources. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure Section 170.3, subdivision (d) as follows: 
 
1 
2 
3 
4 

§ 170.3 
[Subdivisions (a) through (c) remain unchanged.]  
 (d) The determination of the question of the disqualification of a judge is not an appealable 
order and may be reviewed only by a writ of mandate from the appropriate court of appeal sought 
within 10 days of notice to the parties of the decision and only by the parties to the proceeding.  The 5 

6 petition for the writ must be filed and served within 10 days after service of written notice of entry of 
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7 the court’s order granting or denying a motion for disqualification.  In the event that the notice of 
8 entry is served by mail the time shall be extended as provided in subdivision (a) of section 1013. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Code of Civil Procedure Section 170.3 provides that a writ petition to review a decision on 
a motion to disqualify a judge may be filed “within 10 days of notice to the parties of the decision.” 
 
This Resolution:  Would amend the statute to provide that the time to seek review of an order granting or 
denying a motion to disqualify a judge is 10 days from service of notice of entry of the order, and that the 
time is extended for service by mail as provided in Code of Civil Procedure Section 1013(a). 
 
The Problem:  Code of Civil Procedure Section 170.3 requires that a writ petition to review an order on 
disqualification of a judge must be filed within 10 days of “notice to the parties” of the decision.  The 
statute, however, does not define what constitutes notice to the parties.  If the court rules from the bench 
when the parties are present, that constitutes notice that starts the time to seek review.  (Guedalia v. 
Superior Court (1989) 211 Cal.App.3d 1156, 1163-1165.) 
 
But, where a party is not present when the court rules, such as when the court takes the matter under 
submission and later sends its decision to the parties, the statute does not explain when the parties have 
notice.  Is it when the ruling is mailed?  When it is received?  If it is when the notice is received, how does 
the court of appeal know that a writ petition within the next 10 days and is timely? 
 
Other statutes measure the time to seek writ review of various rulings upon service of written notice of 
entry of an order.  (See, e.g., Code Civ. Proc., § 400 [order granting or denying motion to change venue], 
§ 405.39 [order granting or denying motion to expunge lis pendens], § 418.10, subd. (c) [order denying 
motion to quash service or to stay or dismiss action on ground of inconvenient forum], § 437c, subd. 
(m)(1) [order granting or denying motion for summary judgment or for summary adjudication], § 877.6, 
subd. (e) [order granting or denying motion to approve good faith settlement].) 
 
There is no apparent reason for the vague and anomalous provision of Section 170.3, subdivision (e) that 
starts the time to seek review running upon undefined notice.  The proposed amendment brings that 
section into conformity with other statutes providing for writ review and avoids needless uncertainty and 
disputes over the timeliness of a writ petition seeking review of a court’s determination on disqualification 
of a judge. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jay-Allen Eisen, Jay-Allen Eisen Law Corporation, 980 
Ninth Street, Suite 1900, Sacramento CA 95814, (916) 444-6171 voice, (916) 441-5810 fax; e-mail 
jae@eisenlegal.com
 
RESPONSIBLE FLOOR DELEGATE:  Jay-Allen Eisen 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution should be disapproved unless it is amended to eliminate an invitation to sharp practice. 

09-06-2 
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A challenged judge lacks power to act “until the question of his or her disqualification has been 
determined.”  (Code Civ. Proc., § 170.4, subd. (d).)  That provision certainly applies to challenges for 
cause, and whether it applies to section 170.6 challenges is an issue identified but not decided in case 
law.  (See Stephens v. Superior Court (2002) 96 Cal.App.4th 54, 64.)  The amendment creates an 
invitation to sharp practice and a trap for the unwary – when the challenged judge denies (id., § 170.6) or 
strikes (id., § 170.3) a challenge in open court, a party interested in the speedy and orderly process of the 
case may not be aware of the need to give notice of entry of the order.  The party who made the 
challenge could then file a writ petition at a very disruptive time, asserting its time to do so was indefinitely 
extended by the lack of a proper notice of entry.  Also, the section 1013 extension can add unreasonably 
to the risk of disruption, particularly if a section 170.6 challenge is denied on the eve of trial.  Less 
importantly, the resolution refers to a “motion” to disqualify, when the for-cause procedure is initiated by a 
“statement.”  (Id., § 170.3, subd. (c)(1).) 

The resolution should be rewritten as follows: (d)  The determination of the question of the disqualification 
of a judge is not an appealable order and may be reviewed only by a writ of mandate from the appropriate 
court of appeal, which must be sought within 10 days of the earlier of the announcement of the 
determination on record at any proceeding of which the parties received due notice or service by the clerk 
or any party of either the determination or written notice of its entry.  The period is not extended under 
section 1013. 
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RESOLUTION 10-01-05 
 
DIGEST 
Unlawful Detainer:  Expanded Privacy 
Amends Code of Civil Procedure section 1161.2 to increase the time of restricted public access to court 
files and to modify the requirement that a tenant must prevail. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1161.2 to increase the time of restricted public 
access to court files and to modify the requirement that a tenant must prevail.  This resolution should be 
approved in principle because increasing the time during which public access to court files is restricted in 
unlawful detainer proceedings protects a tenant’s credit rating during the contested proceedings, and 
expanding the access limitation to cases in which the complaint is dismissed allows parties to settle cases 
more easily. 

The increase in the time for limited access to court files is reasonable given the amount of time ordinarily 
required to bring such a proceeding to trial.  It is the unusual case that could be concluded by settlement 
on the eve of trial in less than 60 days.  The additional 30 days provides a more realistic timeframe. 
 
Expanding the applicability of the statute to include cases in which the complaint is dismissed clarifies an 
ambiguity in the statute, since some courts have interpreted the statute to apply literally to only those 
cases in which the defendant obtains judgment in his favor.   The amendment also protects the credit of a 
defendant tenant who chooses to settle a case rather than litigate a meritorious defense. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 1161.2 (a)(5) to read as follows: 
 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

§ 1161.2(a) 
The clerk may allow access to limited civil case records filed under this chapter, including the 
court file, index, and register of actions, only as follows: 
(1) To a party to the action, including a party's attorney. 
(2) To any person who provides the clerk with the names of at least one plaintiff and one 
defendant and the address of the premises, including the apartment or unit number, if any. 
(3) To a resident of the premises who provides the clerk with the name of one of the parties or 
the case number and shows proof of residency. 
(4) To any person by order of the court, which may be granted ex parte, on a showing of good 
cause. 
(5) To any other person 60 90 days after the complaint has been filed, unless a defendant 11 
prevails the complaint is dismissed or judgment is entered for the defendant in the action within 
60

12 
 90 days of the filing of the complaint, in which case the clerk may not allow access to any 

court records in the action, except as provided in paragraphs (1) to (4), inclusive. 
13 
14 
15  

(Proposed new language underline; language to be deleted Stricken.) 
 
PROPONENT: San Fernando Valley Bar Association 
 
STATEMENT OF REASONS: 
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Existing Law: Under the existing law, public access to the eviction court file is limited provided the 
“defendant prevails” within "60 days" of the filing of the unlawful detainer complaint.  
 
This Resolution:  Would provide that public access is limited if the complaint is either dismissed or a 
judgment entered for defendant within 90 days of the filing of the unlawful detainer complaint.  
 
The Problem: There are two problems with the current statute.  
 

1. Oftentimes, 60 days is simply not enough time to get a contested unlawful detainer matter 
resolved and still preserve the tenant's credit. Taking into consideration the time to serve the tenant,  the 
tenant filing an answer, and then a party filing a Request for Trial, the date of trial is usually 30-45 days 
after the complaint has been filed. A settlement usually takes place on the day of trial and typically 
provides for a tenant to vacate the premises at a future date, usually within 30-45 days of the day of trial, 
in exchange for a dismissal or even entry of judgment for the tenant if the tenant vacates as agreed. The 
date the tenant agrees to vacate is often more than 60 days after the complaint was filed. The landlord 
will not agree to file a dismissal or have entered a judgment for the tenant until the tenant vacates as 
agreed. Unlimited public access to the court records may then be allowed and the tenant’s credit impaired 
even if the tenant vacates as agreed and  the landlord dismisses the case or even if a judgment is 
entered for the tenant because the dismissal or judgment often will be entered after the 60 day period. 
Lengthening the time from 60 days to 90 days would preserve the tenant’s credit and future ability to rent. 
There is no hardship for the landlord. The landlord still gains possession and damages as before.  
 

2. The current statute uses the words "unless a defendant prevails.” No court has interpreted this 
language. Does a “defendant prevail” if a case is dismissed? Some trial courts have said yes and some 
have required that a judgment be entered for the tenant and against the plaintiff landlord in order for the 
“defendant to prevail.” Some landlords are reluctant to give a tenant a judgment in exchange for the 
tenant vacating. This resolution would clarify the statute and make it clear that a defendant's credit will be 
protected by limiting public access to the eviction case if either the matter is dismissed or judgment for the 
defendant is entered within 90 days of the filing of the complaint.   

 
IMPACT STATEMENT 
  
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Roger Franklin, 16000 Ventura Blvd., Suite 908, Encino, 
California 91436; (818) 986-5253; email: rogerfranklin@prodigy.net
 
RESPONSIBLE FLOOR DELEGATE: Roger Franklin 

 
COUNTERARGUMENT  
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
While it is useful to provide a partial definition of the term “prevail”, the change this resolution seeks to 
make from 60  to 90 days to allow public access to unlawful detainer filings makes it even more difficult 
for landlords to perform their due diligence on potential tenants. 
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RESOLUTION 10-02-05 
DIGEST 
Common Interest Development:  Enforcement of Statutes 
Amends Civil Code section 1364 to authorize the Attorney General to enforce the duties of an association 
to repair, replace and maintain common areas. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to 10-03-05. 
 
Reasons: 
This resolution amends Civil Code section 1364 to authorize the Attorney General to enforce the duties of 
an association to repair, replace and maintain common areas.  This resolution should be approved in 
principle because there is a need to create an enforcement mechanism for a growing problem among 
common interest developments where associations fail to perform their duties to repair, replace and 
maintain common areas. 

The rapid increase in the number of common interest developments has significantly increased the 
importance of the Davis-Stirling Act, which establishes responsibility for the repair, replacement and 
maintenance of the common areas of such developments.  This problem is one which requires the 
intervention of the Attorney General to establish a system that will compel associations to comply with the 
requirements of existing law.  Presently, many associations ignore these responsibilities either to avoid 
increased costs to homeowners or out of simple neglect.  In extreme cases, such neglect presents threats 
to the health, safety and welfare of the occupants and their visitors in common interest developments. 
 
Where an association fails in its duties under the Act, it will subject itself to sanctions, including potential 
monetary sanctions and foreclosure.  Hopefully such enforcement efforts will be in the best interests of the 
homeowners, resulting in improved living conditions in common interest developments in which an 
association has failed in its duties to the community. 
 
TEXT OF RESOLUTION  
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Civil Code section 1364 to read as follows: 
 

§ 1364 1 
2 
3 
4 

(a) Unless otherwise provided in the declaration of a common interest development, the association 
is responsible for repairing, replacing, or maintaining the common areas, other than exclusive use 
common areas, and the owner of each separate interest is responsible for maintaining that separate 
interest and any exclusive use common area appurtenant to the separate interest. The Attorney 5 
General of the State of California is granted authority to use his/her offices to enforce this section of 6 
the Act to include appropriate sanctions. Depending upon the severity of the violation, sanctions may 7 
include monetary, in addition to foreclosure.   8 

9 
10 
11 
12 
13 
14 
15 
16 
17 

(b) (1) In a community apartment project, condominium project, or stock cooperative, as defined in 
Section 1351, unless otherwise provided in the declaration, the association is responsible for the 
repair and maintenance of the common area occasioned by the presence of wood-destroying pests 
or organisms. 
(2) In a planned development as defined in Section 1351, unless a different maintenance scheme is 
provided in the declaration, each owner of a separate interest is responsible for the repair and 
maintenance of that separate interest as may be occasioned by the presence of wood-destroying 
pests or organisms.  Upon approval of the majority of all members of the association, the 
responsibility for such repair and maintenance may be delegated to the association, which shall be 
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18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 

entitled to recover the cost thereof as a special assessment. 
(c) The costs of temporary relocation during the repair and maintenance of the areas within the 
responsibility of the association shall be borne by the owner of the separate interest affected.  
(d) (1) The association may cause the temporary, summary removal of any occupant of a common 
interest development for such periods and at such times as may be necessary for prompt, effective 
treatment of wood-destroying pests or organisms.  
(2) The association shall give notice of the need to temporarily vacate a separate interest to the 
occupants and to the owners, not less than 15 days nor more than 30 days prior to the date of the 
temporary relocation.  The notice shall state the reason for the temporary relocation, the date and 
time of the beginning of treatment, the anticipated date and time of termination of treatment, and that 
the occupants will be responsible for their own accommodations during the temporary relocation.  
(3) Notice by the association shall be deemed complete upon either:   
(A) Personal delivery of a copy of the notice to the occupants, and sending a  copy of the notice to 
the owners, if different than the occupants, by first-class mail, postage prepaid at the most current 
address shown on the books of the association.  
(B) By sending a copy of the notice to the occupants at the separate interest address and a copy of 
the notice to the owners, if different than the occupants, by first-class mail, postage prepaid, at the 
most current address shown on the books of the association.  
(e) For purposes of this section, "occupant" means an owner, resident, guest, invitee, tenant, lessee, 
sublessee, or other person in possession on the separate interest. 
(f) Notwithstanding the provisions of the declaration, the owner of a separate interest is entitled to 
reasonable access to the common areas for the purpose of maintaining the internal and external 
telephone wiring made part of the exclusive use common areas of a separate interest pursuant to 
paragraph (2) of subdivision (i) of Section 1351.  The access shall be subject to the consent of the 
association, whose approval shall not be unreasonably withheld, and which may include the 
association's approval of telephone wiring upon the exterior of the common areas, and other 
conditions as the association determines reasonable. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Beverly Hills Bar Association 
  
STATEMENT OF REASONS: 
 
Existing Law: Holds homeowners/condominium associations responsible for repairing, replacing, or 
maintaining the common areas. Common areas are defined in the present law as areas which are not 
separate interests, or exclusive use common areas appurtenant to the separate interest. 
 
This Resolution: Attempts to put much-needed teeth into the Act for enforcement. 
  
The Problem: There is NO current enforcement mechanism for overt violation of this code section. 
Pursuant to Attorney General response to an inquiry as to his jurisdiction viz a viz violation of Davis Stirling 
Act, the Attorney General   responded as follows: The Attorney General does not review matters involving 
Y disagreements between directors and members over policy and procedures, and most legal actions 
between charities and third parties regarding contracts and torts. Also, under Corporations Code section 
9230, the Attorney General has no power to investigate religious corporations. Persons with complaints in 
any of the foregoing categories may choose to consult a private attorney to review rights and remedies. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: M. Kamionski, Esq., Law Office of M. Kamionski,  1334 
Parkview Drive, Suite 100, Manhattan Beach, Ca. 90266 818-609-1795; Fax 818 609 0426, e-mail 



 
10-02-3 

address: mkamionski@yahoo.com 
 
RESPONSIBLE FLOOR DELEGATE: M. Kamionski 
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RESOLUTION 10-03-05 
DIGEST 
Common Interest Development:  Enforcement of Statutes 
Amends Civil Code section 1365.5 to authorize the Attorney General to enforce the duties of the board of 
directors of a common interest development. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to 10-02-05. 
 
Reasons: 
This resolution amends Civil Code section 1365.5 to authorize the Attorney General to enforce the duties 
of the board of directors of a common interest development.  This resolution should be approved in 
principle because there is no effective enforcement mechanism contained in the statute. 
 
The rapid increase in the number of common interest developments has significantly increased the 
importance of the Davis-Stirling Act, which requires an inspection and study of the areas it is the 
association’s responsibility to repair, replace and maintain in the common areas of such developments.  
This problem is one which requires the intervention of the Attorney General to establish a system that will 
compel associations to comply with the requirements of existing law.  Presently, many associations ignore 
these responsibilities either to avoid increased costs to homeowners or out of simple neglect.  In extreme 
cases, such neglect presents threats to the health, safety and welfare of the occupants and their visitors in 
common interest developments. 
 
Where an association fails in its duties under the Act, it will subject itself to sanctions, including potential 
monetary sanctions and foreclosure.  Hopefully such enforcement efforts will be in the best interests of the 
homeowners, resulting in improved living conditions in common interest developments in which an 
association has failed in its duties to the community. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Civil Code section 1365.5 to read as follows: 
 

§ 1365.5  1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 

(a) Unless the governing documents impose more stringent standards, the board of directors of the 
association shall do all of the following: 
(1) Review a current reconciliation of the association's operating accounts on at least a quarterly 
basis. 
(2) Review a current reconciliation of the association's reserve accounts on at least a quarterly basis. 
(3) Review, on at least a quarterly basis, the current year's actual reserve revenues and expenses 
compared to the current year's budget. 
(4) Review the latest account statements prepared by the financial institutions where the association 
has its operating and reserve accounts. 
(5) Review an income and expense statement for the association's operating and reserve accounts 
on at least a quarterly basis. 
(b) The signatures of at least two persons, who shall be members of the association's board of 
directors, or one officer who is not a member of the board of directors and a member of the board of 
directors, shall be required for the withdrawal of moneys from the association's reserve accounts. 
(c) (1) The board of directors shall not expend funds designated as reserve funds for any purpose 
other than the repair, restoration, replacement, or maintenance of, or litigation involving the repair, 
restoration, replacement, or maintenance of, major components which the association is obligated to 
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repair, restore, replace, or maintain and for which the reserve fund was established. 
(2) However, the board may authorize the temporary transfer of moneys from a reserve fund to the 
association's general operating fund to meet short-term cashflow requirements or other expenses, if 
the board has provided notice of the intent to consider the transfer in a notice of meeting, which shall 
be provided as specified in Section 1363.05.  The notice shall include the reasons the transfer is 
needed, some of the options for repayment,and whether a special assessment may be considered.  If 
the board authorizes the transfer, the board shall issue a written finding, recorded in the board's 
minutes, explaining the reasons that the transfer is needed, and describing when and how the 
moneys will be repaid to the reserve fund.  The transferred funds shall be restored to the reserve fund 
within one year of the date of the initial transfer, except that the board may, after giving the same 
notice required for considering a transfer, and, upon making a finding supported by documentation 
that a temporary delay would be in the best interests of the common interest development, 
temporarily delay the restoration.  The board shall exercise prudent fiscal management in maintaining 
the integrity of the reserve account, and shall, if necessary, levy a special assessment to recover the 
full amount of the expended funds within the time limits required by this section.  This special 
assessment is subject to the limitation imposed by Section 1366.  The board may, at its discretion, 
extend the date the payment on the special assessment is due.  Any extension shall not prevent the 
board from pursuing any legal remedy to enforce the collection of an unpaid special assessment. 
(d) When the decision is made to use reserve funds or to temporarily transfer moneys from the 
reserve fund to pay for litigation, the association shall notify the members of the association of that 
decision in the next available mailing to all members pursuant to Section 5016 of the Corporations 
Code, and of the availability of an accounting of those expenses.  Unless the governing documents 
impose more stringent standards, the association shall make an accounting of expenses related to 
the litigation on at least a quarterly basis.  The accounting shall be made available for inspection by 
members of the association at the association's office. 
(e) At least once every three years the board of directors shall cause to be conducted a reasonably 
competent and diligent visual inspection of the accessible areas of the major components which the 
association is obligated to repair, replace, restore, or maintain as part of a study of the reserve 
account requirements of the common interest development if the current replacement value of the 
major components is equal to or greater than one-half of the gross budget of the association which 
excludes the association's reserve account for that period. The board shall review this study annually 
and shall consider and implement necessary adjustments to the board's analysis of the reserve 
account requirements as a result of that review.  
The study required by this subdivision shall at a minimum include: 
(1) Identification of the major components which the association is obligated to repair, replace, 
restore, or maintain which, as of the date of the study, have a remaining useful life of less than 30 
years.  
(2) Identification of the probable remaining useful life of the components identified in paragraph (1) as 
of the date of the study.  
(3) An estimate of the cost of repair, replacement, restoration, or maintenance of the components 
identified in paragraph (1) during and at the end of their useful life.  
(4) An estimate of the total annual contribution necessary to defray the cost to repair, replace, 
restore, or maintain the components identified in paragraph (1) during and at the end of their useful 
life, after subtracting total reserve funds as of the date of the study. 
The Attorney General of the State of California is granted authority to use his/her offices to enforce 63 
this section of the Act to include appropriate sanctions. Depending upon the severity of the violation, 64 
sanctions may include monetary, in addition to foreclosure  65 

66 
67 
68 
69 
70 
71 
72 

(f)  As used in this section, "reserve accounts" means both of the following: 
(1) Moneys that the association's board of directors has identified for use to defray the future repair or 
replacement of, or additions to, those major components which the association is obligated to 
maintain. 
    (2) The funds received and not yet expended or disposed from either a compensatory 
damage award or settlement to an association from any person or entity for injuries to property, real 
or personal, arising from any construction or design defects.  These funds shall be separately 
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73 
74 
75 
76 
77 
78 
79 

itemized from funds described in paragraph (1). 
(g)  As used in this section, "reserve account requirements" means the estimated funds which the 
association's board of directors has determined are required to be available at a specified point in 
time to repair, replace, or restore those major components which the association is obligated to 
maintain. 
(h)  This section does not apply to an association that does not have a "common area" as defined in 
Section 1351. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Beverly Hills Bar Association  
 
STATEMENT OF REASONS 
 
Existing Law: Provides for reserve studies of condominiums and home owners associations.  
 
This Resolution: Attempts to put much-needed teeth into the Act for enforcement.  
 
The Problem: There is NO current enforcement mechanism for overt violation of this code section. 
Pursuant to Attorney General response to an inquiry as to his jurisdiction viz a viz violation of Davis Stirling 
Act, the Attorney General   responded as follows: The Attorney General does not review matters involving 
Y disagreements between directors and members over policy and procedures, and most legal actions 
between charities and third parties regarding contracts and torts. Also, under Corporations Code section 
9230, the Attorney General has no power to investigate religious corporations. Persons with complaints in 
any of the foregoing categories may choose to consult a private attorney to review rights and remedies. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: M. Kamionski, Esq., Law Office of M. Kamionski,  1334 
Parkview Drive, Suite 100, Manhattan Beach, Ca. 90266 818-609-1795; Fax 818 609 0426, e-mail 
address: mkamionski@yahoo.com 
 
RESPONSIBLE FLOOR DELEGATE: M. Kamionski 
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RESOLUTION 10-04-05 
 

DIGEST 
Urban Renewal: Redefines Economic Blight 
Amends Health and Safety Code sections 33031, 33037, 33071, 33339, 33340, 33342, 33368, 33381, 
33391 and 33394 to limit the definition of “economic blight” to high crime rates that constitute a serious 
threat to the public. 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

 
History: 
No similar resolutions found.  

 
Reasons:  
This resolution amends the California Health and Safety Code to limit the definition of “economic blight” to 
high crime rates that constitute a serious threat to the public.  This resolution should be disapproved 
because it eviscerates the Community Redevelopment Law and leaves communities unable to redevelop 
areas blighted by any factor other than a high crime rate. 
 
The Community Redevelopment Law (Health and Saf. Code 33000, et seq.) was enacted in 1963 and 
substantially revised in 1993. It allows cities and counties to declare an area “blighted” and redevelop the 
land by eminent domain if it can prove both physical and economic blight. (Graber v. City of Upland (2002) 
99 Cal. App.4th 424, 439.) To have blight, an area must suffer from conditions that can only be cured with 
government assistance. (Emeryville Redevelopment v. Harcos Pigments (2002) 101 Cal. App.4th 1083, 
1105-1106.)  Physical blight means buildings that are unsafe or unhealthy for persons to live or work. 
(Beach-Courchesne v. City of Diamond Bar (2000) 80 Cal. App.4th 388, 398.) Economic blight is defined 
by five factors: (a) depreciated or stagnant property, (b) abnormally high business vacancies, (c) lack of 
commercial facilities, (d) residential overcrowding and (e) a high crime rate. (Health & Saf. Code, §33031, 
subd. (b).)  
 
In the current Legislative session, there are two bills of note. AB 957 would establish a new state 
assistance program, the “California New Markets Venture Capital Programs Act of 2005,” to assist in 
funding venture capital investments in low or moderate-income geographic areas. SB521 would amend 
section 33031 to establish “village transit plans” in specified areas. 
 
Agency approval of a redevelopment area is subject to judicial review under the substantial evidence 
standard. (Fosselman’s v. Alhambra (1986) 178 Cal. App.3d 806, 810.) The courts have not been hesitant 
to overturn agency decisions. (See, 4 Witkin, Summary of Cal. Law (9th ed. 1987 & 2005 supp.) “Real 
Property” §55, p. 277-278.) This resolution proposes to only allow one physical condition, a high crime 
rate, to define blight. That leaves communities with too little discretion to redevelop the city to overcome 
both physical and economic blight. If a city council abuses its discretion in creating a redevelopment zone, 
the solution is not to get rid of the law. It is to vote out the city council.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend California Health & Safety Code sections 33031, 33037, 33071, 33339, 33340, 
33342, 33368, 33381, 33391, and 33394 to read as follows: 
 

§ 33031 1 
(a) This subdivision describes the physical condition that causes blight: 2 
(1) Buildings in which it is unsafe or unhealthy for persons to live or work. These conditions 

can be caused by serious building code violations, dilapidation and deterioration, defective design or 
3 
4 
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5 physical construction, faulty or inadequate utilities, or other similar factors. 
(2) Factors that prevent or substantially hinder the economically viable use or capacity of 6 

buildings or lots. This condition can be caused by a substandard design, inadequate size given 7 
present standards and market conditions, lack of parking, or other similar factors. 8 

(3) Adjacent or nearby uses that are incompatible with each other and which prevent the 9 
economic development of those parcels or other portions of the project area. 10 

(4) The existence of subdivided lots of irregular form and shape and inadequate size for 11 
proper usefulness and development that are in multiple ownership. 12 

(b) This subdivision describes the economic condition that causes blight: 13 
(1) Depreciated or stagnant property values or impaired investments, including, but not 14 

necessarily limited to, those properties containing hazardous wastes that require the use of agency 15 
authority as specified in Article 12.5 (commencing with Section 33459). 16 

(2) Abnormally high business vacancies, abnormally low lease rates, high turnover rates, 17 
abandoned buildings, or excessive vacant lots within an area developed for urban use and served by 18 
utilities. 19 

(3) A lack of necessary commercial facilities that are normally found in neighborhoods, 20 
including grocery stores, drug stores, and banks and other lending institutions. 21 

(4) Residential overcrowding or an excess of bars, liquor stores, or other businesses that 22 
cater exclusively to adults, that has led to problems of public safety and welfare. 23 

(5) A high crime-rate that constitutes a serious threat to the public safety and welfare. 24 
25 
26 
27 
28 
29 
30 

 
§ 33037 

For these reasons, it is declared to be the policy of the State: 
(a) To protect and promote the sound development and redevelopment of blighted areas and 

the general welfare of the inhabitants of the communities in which they exist by remedying such 
injurious conditions through the employment of all appropriate means. 

(b) That whenever the redevelopment of blighted areas cannot be accomplished by private 31 
enterprise alone, without public participation and assistance in the acquisition of land, in planning and 32 
in the financing of land assembly, in the work of clearance, and in the making of improvements 33 
necessary therefor, it is in the public interest to employ the power of eminent domain, to advance or 34 
expend public funds for these purposes, and to provide a means by which blighted areas may be 35 
redeveloped or rehabilitated.  That the power of eminent domain may only be invoked under this 36 
section when there has been a clear and convincing showing that blight, as it is defined by section 37 
33031, exists.  This showing must be made on a property by property basis and may not be 38 
presumed for an entire project area. 39 

(c) That the redevelopment of blighted areas and the provisions for appropriate continuing 40 
land use and construction policies in them constitute public uses and purposes for which public 41 
money may be advanced or expended and private property acquired, and are governmental functions 42 
of state concern in the interest of health, safety, and welfare of the people of the State and of the 43 
communities in which the areas exist. 44 

(d) That the necessity in the public interest for the provisions of this part is declared to be a 45 
matter of legislative determination. 46 

47 
48 
49 

 
§ 33071 

The Legislature further finds and declares that a fundamental purpose of redevelopment is to 
protect the physical health and safety of all citizens. expand the supply of low- and moderate-income 50 
housing, to expand employment opportunities for jobless, underemployed, and low-income persons, 51 
and to provide an environment for the social, economic, and psychological growth and well-being of 52 
all citizens. 53 

54 
55 
56 
57 
58 

 
§ 33339 

Every redevelopment plan shall provide for participation in the redevelopment of property in 
the project area by the owners of all or part of such property if the owners agree to participate in the 
redevelopment in conformity with the redevelopment plan adopted by the legislative body for the 
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59 area. 
Unless a property owner within a project area has and is maintaining the property in a 60 

blighted condition, as that term is defined by section 33031, the power of eminent domain may not be 61 
used to acquire that property for transfer to a private party. 62 

63 
64 
65 
66 

 
§ 33340 

Every redevelopment plan which contemplates property owner participation in the 
redevelopment project area shall contain alternative provisions for redevelopment of the property if 
the owners of blighted property fail to participate in the redevelopment as agreed after entering into a 67 
written agreement to redevelop the property. 68 

69 
70 
71 

 
§ 33342 

Redevelopment plans may provide for the agency to acquire by gift, purchase, lease, or 
condemnation all or part of the real property in the project area.  Notwithstanding, a property may 72 
only be acquired by condemnation under this section where there has been a clear and convincing 73 
showing of blight, as that term is defined by Section 33031, which showing must be made on a 74 
property by property basis. 75 

76 
77 

 
§ 33368 

The decision of the legislative body shall be final and conclusive, and it shall thereafter be 78 
conclusively presumed that the project area is a blighted area as defined by Section 33031 and that 79 
all prior proceedings have been duly and regularly taken. 80 

This section shall not apply in any action questioning the validity of any redevelopment plan, 81 
or the adoption or approval of a redevelopment plan, or any of the findings or determinations of the 82 
agency or the legislative body in connection with a redevelopment plan brought pursuant to Section 83 
33501 within the time limits prescribed by Section 33500. 84 

85 
86 

 
§ 33381 

If the redevelopment plan adopted provides for participation in the redevelopment of property 87 
in the area by the owners of such property, and the owners fail or refuse to enter into a binding 88 
agreement for participation in accordance with the rules adopted by the agency pursuant to Section 89 
33339, the alternative provisions provided for in Section 33340 become effective as the official 90 
redevelopment plan of the project area. 91 

92 
93 
94 
95 
96 
97 

 
§ 33391 

Within the survey area or for purposes of redevelopment an agency may: 
(a) Purchase, lease, obtain option upon, acquire by gift, grant, bequest, devise, or otherwise, 

any real or personal property, any interest in property, and any improvements on it, including 
repurchase of developed property previously owned by the agency. 

(b) Acquire real property by eminent domain.  Notwithstanding, a property may only be 98 
acquired by eminent domain under this section where there has been a clear and convincing showing 99 
of blight, as that term is defined by Section 33031, which showing must be made on a property by 100 
property basis. 101 

102 
103 
104 

 
§ 33394 

Without the consent of an owner, an agency shall not acquire any real property on which an 
existing building is to be continued on its present site and in its present form and use. unless such 105 
building requires structural alteration, improvement, modernization or rehabilitation, or the site or lot 106 
on which the building is situated requires modification in size, shape or use or it is necessary to 107 
impose upon such property any of the standards, restrictions and controls of the plan and the owner 108 
fails or refuses to agree to participate in the redevelopment plan pursuant to Sections 33339, 33345, 109 
33380 and 33381. 110 

 
 (Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT: San Diego County Bar Association/Lawyers Club of San Diego 
 
STATEMENT OF REASONS: 
 
Existing Law: Under existing law, a municipality may condemn property, no matter how productively it is 
being used, simply because the municipality wishes to change the look of the area or to increase the tax 
base.  The properties are then given to another private party to use for profit.  Property owners are 
generally not included, or even notified, until the process is well underway.  The broad nature of the 
current law allows a developer to side-step the free market and threaten property owners with eminent 
domain in order to acquire the property for less than its value. 
 
Resolution: This resolution strengthens individual property rights by (1) eliminating the aesthetic and 
economic definitions of “blight” in favor of actual physical danger to residents, (2) eliminating the power to 
make a blanket declaration that an entire community is “blighted,” and (3) affirming the individual property 
owner’s right to use his or her property however he or she sees fit without risk of condemnation so long as 
the property does not cause physical danger to other residents. 
 
The Problem: The Fifth Amendment of the Constitution states in pertinent part, “nor shall private property 
be taken for public use, without just compensation.”  (Emphasis added.)  “[O]ne person’s property may 
not be taken for the benefit of another private person without a public purpose, even though 
compensation be paid.” Thompson v. Consolidated Gas Utilities Corp., 300 U.S. 55, 80 (1937)(emphasis 
added).  A taking of private property for non-public use is unlawful.  Cottonwood Christian Center v. 
Cypress Redevelopment Agency, 218 F. Supp. 2d 1203, 1229 (C.D. Cal. 2002); see also . 99 Cents Only 
Stores v. Lancaster Redevelopment Agency, 237 F. Supp. 2d 1123, 1129 (C.D. Cal. 2001).  Current 
California law lends itself to abuse of redevelopment in that few property owners can afford to fight city hall 
and wealthy land developers.  Redevelopment abuse must be stopped. 
 Other states have awakened to the danger inherent in this power and, either through the 
legislature or through the courts, taken steps to stop it.  Recently, the Michigan Supreme Court, in County 
of Wayne v. Hathcock, 471 Mich. 445 (2004), overruled Poletown Neighborhood Council v. Detroit, 410 
Mich. 616, a 1981 case that had opened the door for an unlawfully broad definition of “public use” to 
support private use condemnations.  
 The current law is seriously flawed.  Most property owners accept the fact that their property can 
be condemned to make way for a new highway or a school.  What those owners cannot, and should not, 
accept, is that their property can currently be condemned so that another private party can profit from the 
use of that land.  
 
IMPACT STATEMENT:   
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Karen R. Frostrom, Thorsnes Bartolotta McGuire, 2550 
Fifth Avenue, Suite 1100, San Diego, California 92103, voice 619-236-9363, e-mail 
frostrom@tbmlawyers.com. 
 
RESPONSIBLE FLOOR DELEGATE: Karen R. Frostrom 
 
COUNTER-ARGUMENT 
 
ORANGE COUNTY BAR ASSOCIATION 
 
In 1994, the California Legislature revised the definition of blight,  Calif. Health & Safety Code Sec. 33031, 
effective Jan.1, 1995 to list in subsection (a) four (4) physical conditions that cause blight and in 
subsection (b) five (5) economic conditions that cause blight.  Together these two subsections define 
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blight.  
 
The result of a finding of blight by a public entity gives rise to its power of eminent domain, which has been 
created to promote the general welfare of the neighborhood where the property is located by remedying 
the existing blight by appropriate means.  The public entity then acquires the blighted property and awards 
its owner "just compensation."  
 
A finding of blight under any one or more of the nine (9) conditions may be challenged in law.  
 
This resolution proposes to delete all but ONE physical condition and all but ONE economic condition.  In 
effect, it would prevent local government from repairing deteriorating infrastructure and redeveloping run 
down neighborhoods.  
 
The Orange Co. Bar Association opposes this drastic proposed revision of H&S Sec. 33031.  
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AMENDMENT TO RESOLUTION 10-05-05 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to modify 
Government Code Sections 65583 as follows: 
 

§ 65583 1 
 The housing element shall consist of an identification and analysis of existing and projected 2 
housing needs and a statement of goals, policies, quantified objectives, financial resources, and 3 
scheduled programs for the preservation, improvement, and development 4 
of housing.  The housing element shall identify adequate sites for housing, including rental housing, 5 
factory-built housing, and mobilehomes, transitional housing and emergency shelters and shall make 6 
adequate provision for the existing and projected needs of all economic segments of the community.  7 
The element shall contain all of the following: 8 
(a) An assessment of housing needs and an inventory of resources and constraints relevant to the 9 
meeting of these needs.  The assessment and inventory shall include all of the following:    (1) 10 
An analysis of population and employment trends and documentation of projections and a 11 
qualification of the locality's existing and projected housing needs for all income levels.  These 12 
existing and projected needs shall include the locality's share of the regional housing need in 13 
accordance with Section 65584.   (2) An analysis and documentation of household characteristics, 14 
including level of payment compared to ability to pay, housing characteristics, including 15 
overcrowding, and housing stock condition. 16 
(3) An inventory of land suitable for residential development, including vacant sites and sites having 17 
potential for redevelopment, and an analysis of the relationship of zoning and public facilities and 18 
services to these sites.  19 
(4) An analysis of potential and actual governmental constraints upon the maintenance, 20 
improvement, or development of housing for all income levels and for persons with disabilities as 21 
identified in the analysis pursuant to paragraph (6), including land use controls, building codes and 22 
their enforcement, site improvements, fees and other exactions required of developers, and local 23 
processing and permit procedures.  The analysis shall also demonstrate local efforts to remove 24 
governmental constraints that hinder the locality from meeting its share of the regional housing need 25 
in accordance with Section 65584 and from meeting the need for housing for persons with disabilities 26 
identified pursuant to paragraph (6). 27 
(5) An analysis of potential and actual nongovernmental constraints upon the maintenance, 28 
improvement, or development of housing for all income levels, including the availability of financing, 29 
the price of land, and the cost of construction. 30 
(6) An analysis of any special housing needs, such as those of the elderly, persons with disabilities, 31 
large families, farmworkers, families with female heads of households, and families and persons in 32 
need of emergency shelter.  The department shall adopt regulations to implement this paragraph, 33 
including parts of this paragraph determined by the department or any other state agency or a court 34 
to be a reimbursable state mandate.  For any revision of a housing element required pursuant to 35 
Section 65588 that occurs subsequent to the adoption of those regulations, any actions undertaken 36 
by the locality beyond those specified in the regulations are at that 37 
locality's option and are not required by this section. 38 
(7) At the option of local government, an analysis of opportunities for energy conservation with 39 
respect to residential development. 40 
(8) An analysis of existing assisted housing developments that are eligible to change from low-41 
income housing uses during the next 10 years due to termination of subsidy contracts, mortgage 42 
prepayment, or expiration of restrictions on use.  "Assisted housing developments," for the purpose 43 
of this section, shall mean multifamily rental housing that receives governmental assistance under 44 
federal programs listed in subdivision (a) of Section 65863.10, 45 
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state and local multifamily revenue bond programs, local redevelopment programs, the federal 46 
Community Development Block Grant Program, or local in-lieu fees.  "Assisted housing 47 
developments" shall also include multifamily rental units that were developed pursuant to a local 48 
inclusionary housing program or used to qualify for a density bonus pursuant to Section 65916. 49 
(A) The analysis shall include a listing of each development by project name and address, the type of 50 
governmental assistance received, the earliest possible date of change from low-income use and the 51 
total number of elderly and nonelderly units that could be lost from the locality's low-income housing 52 
stock in each year during the 10-year period.  For purposes of state and federally funded projects, 53 
the analysis required by this subparagraph need only contain information available on a statewide 54 
basis. 55 
(B) The analysis shall estimate the total cost of producing new rental housing that is comparable in 56 
size and rent levels, to replace the units that could change from low-income use, and an estimated 57 
cost of preserving the assisted housing developments.  This cost analysis for replacement housing 58 
may be done aggregately for each five-year period and does not have to contain a project-by-project 59 
cost estimate. 60 
(C) The analysis shall identify public and private nonprofit corporations known to the local 61 
government which have legal and managerial capacity to acquire and manage these housing 62 
developments. 63 
(D) The analysis shall identify and consider the use of all federal, state, and local financing and 64 
subsidy programs which can be used to preserve, for lower income households, the assisted 65 
housing developments, identified in this paragraph, including, but not limited to, federal Community 66 
Development Block Grant Program funds, tax increment funds received by a redevelopment agency 67 
of the community, and administrative fees received by a housing authority operating within the 68 
community.  In considering the use of these financing and subsidy programs, the analysis shall 69 
identify the amounts of funds under each available program which have not been legally obligated for 70 
other purposes and which could be available for use in preserving assisted housing developments. 71 
(b) (1) A statement of the community's goals, quantified objectives, and policies relative to the 72 
maintenance, preservation, improvement, and development of housing. 73 
(2) It is recognized that the total housing needs identified pursuant to subdivision (a) may exceed 74 
available resources and the community's ability to satisfy this need within the content of the general 75 
plan requirements outlined in Article 5 (commencing with Section 65300).  Under these 76 
circumstances, the quantified objectives need not be identical to the total housing needs.  The 77 
quantified objectives shall establish the maximum number of housing units by income category that 78 
can be constructed, rehabilitated, and conserved over a five-year time period. 79 
(c) A program which sets forth a five-year schedule of actions the local government is undertaking or 80 
intends to undertake to implement the policies and achieve the goals and objectives of the housing 81 
element through the administration of land use and development 82 
controls, provision of regulatory concessions and incentives, and the utilization of appropriate federal 83 
and state financing and subsidy programs when available and the utilization of moneys in a low- and 84 
moderate-income housing fund of an agency if the locality has established a redevelopment project 85 
area pursuant to the Community Redevelopment Law (Division 24 (commencing with Section 33000) 86 
of the Health and Safety Code).  In order to make adequate provision for the housing needs of all 87 
economic segments of the community, the program shall do all of the following: 88 
(1) (A) Identify adequate sites which will be made available through appropriate zoning and 89 
development standards and with services and facilities, including sewage collection and treatment, 90 
domestic water supply, and septic tanks and wells, needed to facilitate and encourage the 91 
development of a variety of types of housing for all income levels, including multifamily rental 92 
housing, factory-built housing, mobilehomes, housing for agricultural employees, emergency 93 
shelters, and transitional housing in order to meet the community's housing goals as identified in 94 
subdivision (b). 95 
(i) Where the inventory of sites, pursuant to paragraph (3) of subdivision (a), does not identify 96 
adequate sites to accommodate the need for groups of all household income levels pursuant to 97 
Section 65584, the program shall provide for sufficient sites with zoning that permits owner-occupied 98 
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and rental multifamily residential use by right, including density and development standards that 99 
could accommodate and facilitate the feasibility of housing for very low and low-income households. 100 
(ii) Where the inventory of sites pursuant to paragraph (3) of subdivision (a) does not identify 101 
adequate sites to accommodate the need for farmworker housing, the program shall provide for 102 
sufficient sites to meet the need with zoning that permits farmworker housing use by right, including 103 
density and development standards that could accommodate and facilitate the feasibility of the 104 
development of farmworker housing for low- and very low income households. 105 
(B) For purposes of this paragraph, the phrase "use by right" shall mean the use does not require a 106 
conditional use permit, except when the proposed project is a mixed-use project involving both 107 
commercial or industrial uses and residential uses.  Use by right for all rental multifamily residential 108 
housing shall be provided in accordance with subdivision (f) of Section 65589.5. 109 
(C) The requirements of this subdivision regarding identification of sites for farmworker housing shall 110 
apply commencing with the next revision of housing elements required by Section 65588 following 111 
the enactment of this subparagraph. 112 
(2) Assist in the development of adequate housing to meet the needs of low- and moderate-income 113 
households. 114 
(3) Address and, where appropriate and legally possible, remove governmental constraints to the 115 
maintenance, improvement, and development of housing, including housing for all income levels and 116 
housing for persons with disabilities.  The program shall remove constraints to, or provide 117 
reasonable accommodations for housing designed for, intended for occupancy by, or with supportive 118 
services for, persons with disabilities. 119 
(4) Conserve and improve the condition of the existing affordable housing stock, which may include 120 
addressing ways to mitigate the loss of dwelling units demolished by public or private action. 121 
(5) Promote housing opportunities for all persons regardless of race, religion, sex, marital status, 122 
ancestry, national origin, color, familial status, or disability. 123 
(6) (A) Preserve for lower income households the assisted housing developments identified pursuant 124 
to paragraph (8) of subdivision (a).  The program for preservation of the assisted housing 125 
developments shall utilize, to the extent necessary, all available federal, state, 126 
and local financing and subsidy programs identified in paragraph (8) of subdivision (a), except where 127 
a community has other urgent needs for which alternative funding sources are not available.  The 128 
program may include strategies that involve local regulation and technical 129 
assistance. 130 
(B) The program shall include an identification of the agencies and officials responsible for the 131 
implementation of the various actions and the means by which consistency will be achieved with 132 
other general plan elements and community goals.  The local government shall make a diligent effort 133 
to achieve public participation of all economic segments of the community in the development of the 134 
housing element, and the program shall describe this effort. 135 
(d) The analysis and program for preserving assisted housing developments required by the 136 
amendments to this section enacted by the Statutes of 1989 shall be adopted as an amendment to 137 
the housing element by July 1, 1992. 138 
(e) Failure of the department to review and report its findings pursuant to Section 65585 to the local 139 
government between July 1, 1992, and the next periodic review and revision required by Section 140 
65588, concerning the housing element amendment required by the amendments to this section by 141 
the Statutes of 1989, shall not be used as a basis for allocation or denial of any housing assistance 142 
administered pursuant to Part 2 (commencing with Section 50400) of Division 31 of the Health and 143 
Safety Code. 144 

 
(Proposed new language underlined; deleted language stricken.) 
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RESOLUTION 10-05-05 
 
DIGEST 
Land Use Planning: Adds non-recreational camping to the land use element of a city’s general plan. 
Amends Government Code section 65683 to expand the housing element of a general plan to include 
non-recreational camping areas for the homeless. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: This resolution is similar to 10-06-05. 
 
Reasons:  
This resolution amends Government Code section 65683 to expand the housing element of a general 
plan to include non-recreational camping areas for the homeless. This resolution should be disapproved 
because such areas would not attract the target population and the burden should not be placed on cities 
to establish unsightly and expensive alternative housing to that already required. 
 
In 1980, the Legislature found that the attainment of decent housing was a public priority of the highest 
order. (Gov. Code, §65580, subd. (a).) In pursuit of this public policy, cities were mandated to develop 
housing plans that projected the needs and means for housing, including the homeless. (Gov. Code 
§65583.). Currently, cities must designate areas in which traditional-construction homeless shelters can 
be constructed. (Hoffmaster v. City of San Diego (1997) 55 Cal.App.4th 1098.) This resolution would 
additionally require that cities designate non-recreational camping areas for the homeless. It would place 
too great a burden on a city’s resources to provide alternative types of housing for the homeless. In 
addition, there is no statistical evidence that homeless persons who do not desire the confined living of a 
traditional building would be willing to give up the freedom of the streets to live in a less permanent 
structure. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to modify 
Government Code Sections 65583 as follows: 
 

§ 65583 1 
2 
3 
4 
5 

 The housing element shall consist of an identification and analysis of existing and projected 
housing needs and a statement of goals, policies, quantified objectives, financial resources, and 
scheduled programs for the preservation, improvement, and development 
of housing.  The housing element shall identify adequate sites for housing, including rental housing, 
factory-built housing, and mobilehomes, transitional housing, emergency shelters, and non-6 
recreational camping and shall make adequate provision for the existing and projected needs of all 
economic segments of the community.  The element shall contain all of the following: 

7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 

(a) An assessment of housing needs and an inventory of resources and constraints relevant to the 
meeting of these needs.  The assessment and inventory shall include all of the following:    (1) 
An analysis of population and employment trends and documentation of projections and a 
qualification of the locality's existing and projected housing needs for all income levels.  These 
existing and projected needs shall include the locality's share of the regional housing need in 
accordance with Section 65584.   (2) An analysis and documentation of household characteristics, 
including level of payment compared to ability to pay, housing characteristics, including 
overcrowding, and housing stock condition. 
(3) An inventory of land suitable for residential development, including vacant sites and sites having 
potential for redevelopment, as well as land suitable for non-recreational camping, and an analysis of 
the relationship of zoning and public facilities and services to these sites.  

18 
19 
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20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 

(4) An analysis of potential and actual governmental constraints upon the maintenance, 
improvement, or development of housing for all income levels and for persons with disabilities as 
identified in the analysis pursuant to paragraph (6), including land use controls, building codes and 
their enforcement, site improvements, fees and other exactions required of developers, and local 
processing and permit procedures.  The analysis shall also demonstrate local efforts to remove 
governmental constraints that hinder the locality from meeting its share of the regional housing need 
in accordance with Section 65584 and from meeting the need for housing for persons with disabilities 
identified pursuant to paragraph (6). 
(5) An analysis of potential and actual nongovernmental constraints upon the maintenance, 
improvement, or development of housing for all income levels, including the availability of financing, 
the price of land, and the cost of construction. 
(6) An analysis of any special housing needs, such as those of the elderly, persons with disabilities, 
large families, farmworkers, families with female heads of households, and families and persons in 
need of emergency shelter, and homeless individuals and families who need to, or prefer to, camp

32 
.  

The department shall adopt regulations to implement this paragraph, including parts of this 
paragraph determined by the department or any other state agency or a court to be a reimbursable 
state mandate.  For any revision of a housing element required pursuant to Section 65588 that 
occurs subsequent to the adoption of those regulations, any actions undertaken by the locality 
beyond those specified in the regulations are at that 

33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 

locality's option and are not required by this section. 
(7) At the option of local government, an analysis of opportunities for energy conservation with 
respect to residential development. 
(8) An analysis of existing assisted housing developments that are eligible to change from low-
income housing uses during the next 10 years due to termination of subsidy contracts, mortgage 
prepayment, or expiration of restrictions on use.  "Assisted housing developments," for the purpose 
of this section, shall mean multifamily rental housing that receives governmental assistance under 
federal programs listed in subdivision (a) of Section 65863.10, 
state and local multifamily revenue bond programs, local redevelopment programs, the federal 
Community Development Block Grant Program, or local in-lieu fees.  "Assisted housing 
developments" shall also include multifamily rental units that were developed pursuant to a local 
inclusionary housing program or used to qualify for a density bonus pursuant to Section 65916. 
(A) The analysis shall include a listing of each development by project name and address, the type of 
governmental assistance received, the earliest possible date of change from low-income use and the 
total number of elderly and nonelderly units that could be lost from the locality's low-income housing 
stock in each year during the 10-year period.  For purposes of state and federally funded projects, 
the analysis required by this subparagraph need only contain information available on a statewide 
basis. 
(B) The analysis shall estimate the total cost of producing new rental housing that is comparable in 
size and rent levels, to replace the units that could change from low-income use, and an estimated 
cost of preserving the assisted housing developments.  This cost analysis for replacement housing 
may be done aggregately for each five-year period and does not have to contain a project-by-project 
cost estimate. 
(C) The analysis shall identify public and private nonprofit corporations known to the local 
government which have legal and managerial capacity to acquire and manage these housing 
developments. 
(D) The analysis shall identify and consider the use of all federal, state, and local financing and 
subsidy programs which can be used to preserve, for lower income households, the assisted 
housing developments, identified in this paragraph, including, but not limited to, federal Community 
Development Block Grant Program funds, tax increment funds received by a redevelopment agency 
of the community, and administrative fees received by a housing authority operating within the 
community.  In considering the use of these financing and subsidy programs, the analysis shall 
identify the amounts of funds under each available program which have not been legally obligated for 
other purposes and which could be available for use in preserving assisted housing developments. 
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73 
74 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 
91 
92 
93 
94 

(b) (1) A statement of the community's goals, quantified objectives, and policies relative to the 
maintenance, preservation, improvement, and development of housing. 
(2) It is recognized that the total housing needs identified pursuant to subdivision (a) may exceed 
available resources and the community's ability to satisfy this need within the content of the general 
plan requirements outlined in Article 5 (commencing with Section 65300).  Under these 
circumstances, the quantified objectives need not be identical to the total housing needs.  The 
quantified objectives shall establish the maximum number of housing units by income category that 
can be constructed, rehabilitated, and conserved over a five-year time period. 
(c) A program which sets forth a five-year schedule of actions the local government is undertaking or 
intends to undertake to implement the policies and achieve the goals and objectives of the housing 
element through the administration of land use and development 
controls, provision of regulatory concessions and incentives, and the utilization of appropriate federal 
and state financing and subsidy programs when available and the utilization of moneys in a low- and 
moderate-income housing fund of an agency if the locality has established a redevelopment project 
area pursuant to the Community Redevelopment Law (Division 24 (commencing with Section 33000) 
of the Health and Safety Code).  In order to make adequate provision for the housing needs of all 
economic segments of the community, the program shall do all of the following: 
(1) (A) Identify adequate sites which will be made available through appropriate zoning and 
development standards and with services and facilities, including sewage collection and treatment, 
domestic water supply, and septic tanks and wells, needed to facilitate and encourage the 
development of a variety of types of housing for all income levels, including multifamily rental 
housing, factory-built housing, mobilehomes, housing for agricultural employees, emergency 
shelters, and transitional housing, and free or nominal cost non-recreational camping areas for 
homeless individuals and families

95 
 in order to meet the community's housing goals as identified in 

subdivision (b). 
96 
97 
98 
99 

100 
101 
102 
103 
104 
105 
106 
107 
108 
109 
110 
111 
112 
113 
114 
115 
116 
117 
118 
119 
120 
121 
122 
123 
124 
125 

(i) Where the inventory of sites, pursuant to paragraph (3) of subdivision (a), does not identify 
adequate sites to accommodate the need for groups of all household income levels pursuant to 
Section 65584, the program shall provide for sufficient sites with zoning that permits owner-occupied 
and rental multifamily residential use by right, including density and development standards that 
could accommodate and facilitate the feasibility of housing for very low and low-income households. 
(ii) Where the inventory of sites pursuant to paragraph (3) of subdivision (a) does not identify 
adequate sites to accommodate the need for farmworker housing, the program shall provide for 
sufficient sites to meet the need with zoning that permits farmworker housing use by right, including 
density and development standards that could accommodate and facilitate the feasibility of the 
development of farmworker housing for low- and very low income households. 
(B) For purposes of this paragraph, the phrase "use by right" shall mean the use does not require a 
conditional use permit, except when the proposed project is a mixed-use project involving both 
commercial or industrial uses and residential uses.  Use by right for all rental multifamily residential 
housing shall be provided in accordance with subdivision (f) of Section 65589.5. 
(C) The requirements of this subdivision regarding identification of sites for farmworker housing shall 
apply commencing with the next revision of housing elements required by Section 65588 following 
the enactment of this subparagraph. 
(2) Assist in the development of adequate housing to meet the needs of low- and moderate-income 
households. 
(3) Address and, where appropriate and legally possible, remove governmental constraints to the 
maintenance, improvement, and development of housing, including housing for all income levels and 
housing for persons with disabilities.  The program shall remove constraints to, or provide 
reasonable accommodations for housing designed for, intended for occupancy by, or with supportive 
services for, persons with disabilities. 
(4) Conserve and improve the condition of the existing affordable housing stock, which may include 
addressing ways to mitigate the loss of dwelling units demolished by public or private action. 
(5) Promote housing opportunities for all persons regardless of race, religion, sex, marital status, 
ancestry, national origin, color, familial status, or disability. 
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126 
127 
128 
129 
130 
131 
132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 

(6) (A) Preserve for lower income households the assisted housing developments identified pursuant 
to paragraph (8) of subdivision (a).  The program for preservation of the assisted housing 
developments shall utilize, to the extent necessary, all available federal, state, 
and local financing and subsidy programs identified in paragraph (8) of subdivision (a), except where 
a community has other urgent needs for which alternative funding sources are not available.  The 
program may include strategies that involve local regulation and technical 
assistance. 
(B) The program shall include an identification of the agencies and officials responsible for the 
implementation of the various actions and the means by which consistency will be achieved with 
other general plan elements and community goals.  The local government shall make a diligent effort 
to achieve public participation of all economic segments of the community in the development of the 
housing element, and the program shall describe this effort. 
(d) The analysis and program for preserving assisted housing developments required by the 
amendments to this section enacted by the Statutes of 1989 shall be adopted as an amendment to 
the housing element by July 1, 1992. 
(e) Failure of the department to review and report its findings pursuant to Section 65585 to the local 
government between July 1, 1992, and the next periodic review and revision required by Section 
65588, concerning the housing element amendment required by the amendments to this section by 
the Statutes of 1989, shall not be used as a basis for allocation or denial of any housing assistance 
administered pursuant to Part 2 (commencing with Section 50400) of Division 31 of the Health and 
Safety Code. 

 
(Proposed new language underlined; deleted language stricken.) 

 
PROPONENT: Ventura County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: The existing law requires cities and counties to include low and moderate income housing 
in the housing elements of their general plans, but no requirement mandates an area be designated 
where homeless people can legally camp. Most cities and counties find themselves unable to comply with 
their current housing element requirements with respect to low income housing because of the growing 
demand for housing coupled with the growth of low-paying jobs, and the pressures of current real estate 
market conditions. Many individuals and families are forced to live in their cars or tents, because they 
cannot find housing. Those who are forced to live outside, or choose to do so for a variety of reasons, 
should have a place where they can legally camp without time limits or expensive recreation fees. Many 
local jurisdictions currently remove the homeless population, by force or intimidation, directing them to 
neighboring jurisdictions. Unless each local city and county has a requirement to set aside an area where 
homeless can legally camp, no one jurisdiction will be able to provide a more humane way of treating the 
homeless without fear that it will trigger an increase in its homeless population by those fleeing more 
restrictive areas. 
 
This Resolution: Would modify existing law by requiring cities and counties to incorporate into the housing 
elements of their general plans designated areas where the homeless can legally camp. 
 
The Problem: Currently homeless people who live in their cars or create makeshift encampments are 
cited for misdemeanors and infractions related to illegal camping because they have no place where they 
can legally camp. Public campgrounds generally have a 15 day or similar time limit and often charge 
substantial fees for use of the recreational campground facilities. While affordable housing, transitional 
housing, and homeless shelters are all needed, for a substantial part of the homeless population, these 
are not viable options. Transitional housing and shelters often prohibit pets, which for many homeless 
suffering from isolation, depression, and mental disabilities, provide the only love and companionship in 
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their lives. For others, a shelter setting can trigger paranoia making it difficult to sleep or function on a 
day-to-day basis.  
 
The consequence for those cited for illegal camping is generally a fine, which the homeless cannot afford 
to pay. Many times these turn into failure to appear warrants, resulting in arrest, and release after several 
days in jail. The cost to society for arresting, prosecuting and incarcerating otherwise law-abiding people 
simply because they are homeless is far greater than the cost of setting aside an area for the homeless to 
legally camp. The human rights cost for criminalizing homelessness is impossible to measure.  
 
IMPACT STATEMENT 
 
This proposed resolution affects California Government Code Sections 65302 and 65583. 
 
AUTHORS AND/OR PERMANENT CONTACT: Author: Tina L. Rasnow, Ventura County Superior Court, 
Self-Help Legal Access Center, 800 South Victoria Avenue, Room 106, Ventura, CA 93009; 805-654-
3879; email: tina.rasnow@mail.co.ventura.ca.us. 
 
RESPONSIBLE FLOOR DELEGATE:  
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AMENDMENT TO RESOLUTION 10-06-05 
 

TEXT OF RESOLUTION 
 
Camping Area for Homeless (Government Code Section 65302) 
 
RESOLVED that the Conference of Delegates recommend that legislation be sponsored to modify 
Government Code Sections 65302 as follows: 
 

§ 65302 1 
The general plan shall consist of a statement of development policies and shall include a 2 

diagram or diagrams and text setting forth objectives, principles, standards, and plan proposals.  The 3 
plan shall include the following elements: 4 
   (a) A land use element that designates the proposed general distribution and general location and 5 
extent of the uses of the land for housing, emergency shelters, transitional housing, business, 6 
industry, open space, including agriculture, natural resources, recreation, and enjoyment of scenic 7 
beauty, education, public buildings and grounds, solid and liquid waste disposal facilities, and other 8 
categories of public and private uses of land.  The land use element shall include a statement of the 9 
standards of population density and building intensity recommended for the various districts and 10 
other territory covered by the plan. The land use element shall identify areas covered by the plan 11 
which are subject to flooding and shall be reviewed annually with respect to those areas.  The land 12 
use element shall also do both of the following: 13 
   (1) Designate in a land use category that provides for timber production those parcels of real 14 
property zoned for timberland production pursuant to the California Timberland Productivity Act of 15 
1982, Chapter 6.7 (commencing with Section 51100) of Part 1 of Division 1 of Title 5. 16 
   (2) Consider the impact of new growth on military readiness activities carried out on military bases, 17 
installations, and operating and training areas, when proposing zoning ordinances or 18 
designating land uses covered by the general plan for land, or other territory adjacent to military 19 
facilities, or underlying designated military aviation routes and airspace. 20 
   (A) In determining the impact of new growth on military readiness activities, information provided 21 
by military facilities shall be considered. Cities and counties shall address military impacts based on 22 
information from the military and other sources. 23 
   (B) The following definitions govern this paragraph: 24 
   (i) "Military readiness activities" mean all of the following: 25 
   (I) Training, support, and operations that prepare the men and women of the military for combat. 26 
   (II) Operation, maintenance, and security of any military installation. 27 
   (III) Testing of military equipment, vehicles, weapons, and sensors for proper operation or 28 
suitability for combat use. 29 
   (ii) "Military installation" means a base, camp, post, station, yard, center, homeport facility for any 30 
ship, or other activity under the jurisdiction of the United States Department of Defense as 31 
defined in paragraph (1) of subsection (e) of Section 2687 of Title 10 of the United States Code. 32 
   (b) A circulation element consisting of the general location and extent of existing and proposed 33 
major thoroughfares, transportation routes, terminals, any military airports and ports, and other local 34 
public utilities and facilities, all correlated with the land use element of the plan. 35 
   (c) A housing element as provided in Article 10.6 (commencing with Section 65580), including 36 
emergency shelters and transitional housing. 37 
   (d) A conservation element for the conservation, development, and utilization of natural resources 38 
including water and its hydraulic force, forests, soils, rivers and other waters, harbors, fisheries, 39 
wildlife, minerals, and other natural resources.  The conservation element shall consider the effect of 40 
development within the jurisdiction, as described in the land use element, on natural resources 41 
located on public lands, including military installations. That portion of the conservation element 42 
including waters shall be developed in coordination with any countywide water agency and with all 43 
district and city agencies that have developed, served, controlled or conserved water for any purpose 44 
for the county or city for which the plan is prepared.  Coordination shall include the discussion and 45 
evaluation of any water supply and demand information described in Section 65352.5, if that 46 
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information has been submitted by the water agency to the city or county.  The conservation element 47 
may also cover the following: 48 
   (1) The reclamation of land and waters. 49 
   (2) Prevention and control of the pollution of streams and other waters. 50 
   (3) Regulation of the use of land in stream channels and other areas required for the 51 
accomplishment of the conservation plan. 52 
   (4) Prevention, control, and correction of the erosion of soils, beaches, and shores. 53 
   (5) Protection of watersheds. 54 
   (6) The location, quantity and quality of the rock, sand and gravel resources. 55 
   (7) Flood control. 56 
   The conservation element shall be prepared and adopted no later than December 31, 1973. 57 
   (e) An open-space element as provided in Article 10.5 (commencing with Section 65560). 58 
   (f) A noise element which shall identify and appraise noise problems in the community.  The noise 59 
element shall recognize the guidelines established by the Office of Noise Control in the State 60 
Department of Health Services and shall analyze and quantify, to the extent practicable, as 61 
determined by the legislative body, current and projected noise levels for all of the following sources: 62 
   (1) Highways and freeways. 63 
   (2) Primary arterials and major local streets. 64 
   (3) Passenger and freight on-line railroad operations and ground rapid transit systems. 65 
   (4) Commercial, general aviation, heliport, helistop, and military airport operations, aircraft 66 
overflights, jet engine test stands, and all other ground facilities and maintenance functions related to 67 
airport operation. 68 
   (5) Local industrial plants, including, but not limited to, railroad classification yards. 69 
   (6) Other ground stationary noise sources, including, but not limited to, military installations, 70 
identified by local agencies as contributing to the community noise environment.   71 
   Noise contours shall be shown for all of these sources and stated in terms of community noise 72 
equivalent level (CNEL) or day-night average level (Ldn).  The noise contours shall be prepared on 73 
the basis of noise monitoring or following generally accepted noise modeling techniques for the 74 
various sources identified in paragraphs (1) to (6), inclusive.  75 
   The noise contours shall be used as a guide for establishing a pattern of land uses in the land use 76 
element that minimizes the exposure of community residents to excessive noise. 77 
   The noise element shall include implementation measures and possible solutions that address 78 
existing and foreseeable noise problems, if any.  The adopted noise element shall serve as a 79 
guideline for compliance with the state's noise insulation standards. 80 
   (g) A safety element for the protection of the community from any unreasonable risks associated 81 
with the effects of seismically induced surface rupture, ground shaking, ground failure, tsunami, 82 
seiche, and dam failure; slope instability leading to mudslides and 83 
landslides; subsidence, liquefaction and other seismic hazards identified pursuant to Chapter 7.8 84 
(commencing with Section 2690) of the Public Resources Code, and other geologic hazards known 85 
to the legislative body; flooding; and wild land and urban fires.  The safety element shall include 86 
mapping of known seismic and other geologic hazards.  It shall also address evacuation routes, 87 
military installations, peakload water supply requirements, and minimum road 88 
widths and clearances around structures, as those items relate to identified fire and geologic 89 
hazards.  Prior to the periodic review of its general plan and prior to preparing or revising its safety 90 
element, each city and county shall consult the Division of Mines and Geology of the Department of 91 
Conservation and the Office of Emergency Services for the purpose of including information known 92 
by and available to the department and the office required by this 93 
subdivision. 94 
   To the extent that a county's safety element is sufficiently detailed and contains appropriate 95 
policies and programs for adoption by a city, a city may adopt that portion of the county's safety 96 
element that pertains to the city's planning area in satisfaction of the requirement imposed by this 97 
subdivision. 98 
   At least 45 days prior to adoption or amendment of the safety element, each county and city shall 99 
submit to the Division of Mines and Geology of the Department of Conservation one copy of a draft 100 
of the safety element or amendment and any technical studies used for developing the safety 101 
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element. The division may review drafts submitted to it to determine whether they incorporate known 102 
seismic and other geologic hazard information, and report its findings to the 103 
planning agency within 30 days of receipt of the draft of the safety element or amendment pursuant 104 
to this subdivision.  The legislative body shall consider the division's findings prior to final adoption of 105 
the safety element or amendment unless the division's findings are not available within the above 106 
prescribed time limits or unless the division has indicated to the city or county that the division will 107 
not review the safety element. If the division's findings are not available within those prescribed time 108 
limits, the legislative body may take the division's findings into consideration at the time it considers 109 
future amendments to the safety element.  Each county and 110 
city shall provide the division with a copy of its adopted safety element or amendments.  The division 111 
may review adopted safety elements or amendments and report its findings.  All findings made by 112 
the division shall be advisory to the planning agency and legislative body. 113 

 
(Proposed new language underlined; language to be deleted stricken.) 
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RESOLUTION 10-06-05 
 

DIGEST 
Land Use Planning: Adds non-recreational camping to the land use element of a city’s general plan. 
Amends Government Code section 65302 to add “non-recreational camping” to the land use element in a 
city’s general plan. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:  
This resolution is similar to 10-05-05. 
 
Reasons:  
This resolution amends Government Code section 65302 to add “non-recreational camping” to the land 
use element in a city’s general plan. This resolution should be disapproved because such areas would 
not attract the target population and the burden should not be placed on cities to establish unsightly and 
expensive alternative housing to that already required. 
 
In 1980, the Legislature found that the attainment of decent housing was a public priority of the highest 
order. (Gov. Code, §65580, subd. (a).) In pursuit of this public policy, cities were mandated to develop 
housing plans that projected the needs and means for housing, including the homeless. (Gov. Code, 
§65583.). Currently, cities must designate areas in which traditional-construction homeless shelters can 
be constructed. (Hoffmaster v. City of San Diego (1997) 55 Cal.App.4th 1098.) This resolution would 
additionally require that cities designate non-recreational camping areas for the homeless. It would place 
too great a burden on a city’s resources to provide alternative types of housing for the homeless. In 
addition, there is no statistical evidence that homeless persons who do not desire the confined living of a 
traditional building would be willing to give up the freedom of the streets to live in a less permanent 
structure.    
 
TEXT OF RESOLUTION 
 
Camping Area for Homeless (Government Code Section 65302) 
 
RESOLVED that the Conference of Delegates recommend that legislation be sponsored to modify 
Government Code Sections 65302 as follows: 
 

§ 65302 1 
2 
3 
4 
5 

The general plan shall consist of a statement of development policies and shall include a 
diagram or diagrams and text setting forth objectives, principles, standards, and plan proposals.  The 
plan shall include the following elements: 
   (a) A land use element that designates the proposed general distribution and general location and 
extent of the uses of the land for housing, non-recreational camping, business, industry, open space, 
including agriculture, natural resources, recreation, and enjoyment of scenic beauty, education, 
public buildings and grounds, solid and liquid waste disposal facilities, and other categories of public 
and private uses of land.  The land use element shall include a statement of the standards of 
population density and building intensity recommended for the various districts and other territory 
covered by the plan. The land use element shall identify areas covered by the plan which are subject 
to flooding and shall be reviewed annually with respect to those areas.  The land use element shall 
also do both of the following: 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 

   (1) Designate in a land use category that provides for timber production those parcels of real 
property zoned for timberland production pursuant to the California Timberland Productivity Act of 
1982, Chapter 6.7 (commencing with Section 51100) of Part 1 of Division 1 of Title 5. 
   (2) Consider the impact of new growth on military readiness activities carried out on military bases, 
installations, and operating and training areas, when proposing zoning ordinances or 
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19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 

designating land uses covered by the general plan for land, or other territory adjacent to military 
facilities, or underlying designated military aviation routes and airspace. 
   (A) In determining the impact of new growth on military readiness activities, information provided 
by military facilities shall be considered. Cities and counties shall address military impacts based on 
information from the military and other sources. 
   (B) The following definitions govern this paragraph: 
   (i) "Military readiness activities" mean all of the following: 
   (I) Training, support, and operations that prepare the men and women of the military for combat. 
   (II) Operation, maintenance, and security of any military installation. 
   (III) Testing of military equipment, vehicles, weapons, and sensors for proper operation or 
suitability for combat use. 
   (ii) "Military installation" means a base, camp, post, station, yard, center, homeport facility for any 
ship, or other activity under the jurisdiction of the United States Department of Defense as 
defined in paragraph (1) of subsection (e) of Section 2687 of Title 10 of the United States Code. 
   (b) A circulation element consisting of the general location and extent of existing and proposed 
major thoroughfares, transportation routes, terminals, any military airports and ports, and other local 
public utilities and facilities, all correlated with the land use element of the plan. 
   (c) A housing element as provided in Article 10.6 (commencing with Section 65580), including a 36 
designated area for homeless individuals and families to camp. 37 

38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 

   (d) A conservation element for the conservation, development, and utilization of natural resources 
including water and its hydraulic force, forests, soils, rivers and other waters, harbors, fisheries, 
wildlife, minerals, and other natural resources.  The conservation element shall consider the effect of 
development within the jurisdiction, as described in the land use element, on natural resources 
located on public lands, including military installations. That portion of the conservation element 
including waters shall be developed in coordination with any countywide water agency and with all 
district and city agencies that have developed, served, controlled or conserved water for any purpose 
for the county or city for which the plan is prepared.  Coordination shall include the discussion and 
evaluation of any water supply and demand information described in Section 65352.5, if that 
information has been submitted by the water agency to the city or county.  The conservation element 
may also cover the following: 
   (1) The reclamation of land and waters. 
   (2) Prevention and control of the pollution of streams and other waters. 
   (3) Regulation of the use of land in stream channels and other areas required for the 
accomplishment of the conservation plan. 
   (4) Prevention, control, and correction of the erosion of soils, beaches, and shores. 
   (5) Protection of watersheds. 
   (6) The location, quantity and quality of the rock, sand and gravel resources. 
   (7) Flood control. 
   The conservation element shall be prepared and adopted no later than December 31, 1973. 
   (e) An open-space element as provided in Article 10.5 (commencing with Section 65560). 
   (f) A noise element which shall identify and appraise noise problems in the community.  The noise 
element shall recognize the guidelines established by the Office of Noise Control in the State 
Department of Health Services and shall analyze and quantify, to the extent practicable, as 
determined by the legislative body, current and projected noise levels for all of the following sources: 
   (1) Highways and freeways. 
   (2) Primary arterials and major local streets. 
   (3) Passenger and freight on-line railroad operations and ground rapid transit systems. 
   (4) Commercial, general aviation, heliport, helistop, and military airport operations, aircraft 
overflights, jet engine test stands, and all other ground facilities and maintenance functions related to 
airport operation. 
   (5) Local industrial plants, including, but not limited to, railroad classification yards. 
   (6) Other ground stationary noise sources, including, but not limited to, military installations, 
identified by local agencies as contributing to the community noise environment.   
   Noise contours shall be shown for all of these sources and stated in terms of community noise 
equivalent level (CNEL) or day-night average level (Ldn).  The noise contours shall be prepared on 
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74 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 
91 
92 
93 
94 
95 
96 
97 
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100 
101 
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105 
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the basis of noise monitoring or following generally accepted noise modeling techniques for the 
various sources identified in paragraphs (1) to (6), inclusive.  
   The noise contours shall be used as a guide for establishing a pattern of land uses in the land use 
element that minimizes the exposure of community residents to excessive noise. 
   The noise element shall include implementation measures and possible solutions that address 
existing and foreseeable noise problems, if any.  The adopted noise element shall serve as a 
guideline for compliance with the state's noise insulation standards. 
   (g) A safety element for the protection of the community from any unreasonable risks associated 
with the effects of seismically induced surface rupture, ground shaking, ground failure, tsunami, 
seiche, and dam failure; slope instability leading to mudslides and 
landslides; subsidence, liquefaction and other seismic hazards identified pursuant to Chapter 7.8 
(commencing with Section 2690) of the Public Resources Code, and other geologic hazards known 
to the legislative body; flooding; and wild land and urban fires.  The safety element shall include 
mapping of known seismic and other geologic hazards.  It shall also address evacuation routes, 
military installations, peakload water supply requirements, and minimum road 
widths and clearances around structures, as those items relate to identified fire and geologic 
hazards.  Prior to the periodic review of its general plan and prior to preparing or revising its safety 
element, each city and county shall consult the Division of Mines and Geology of the Department of 
Conservation and the Office of Emergency Services for the purpose of including information known 
by and available to the department and the office required by this 
subdivision. 
   To the extent that a county's safety element is sufficiently detailed and contains appropriate 
policies and programs for adoption by a city, a city may adopt that portion of the county's safety 
element that pertains to the city's planning area in satisfaction of the requirement imposed by this 
subdivision. 
   At least 45 days prior to adoption or amendment of the safety element, each county and city shall 
submit to the Division of Mines and Geology of the Department of Conservation one copy of a draft 
of the safety element or amendment and any technical studies used for developing the safety 
element. The division may review drafts submitted to it to determine whether they incorporate known 
seismic and other geologic hazard information, and report its findings to the 
planning agency within 30 days of receipt of the draft of the safety element or amendment pursuant 
to this subdivision.  The legislative body shall consider the division's findings prior to final adoption of 
the safety element or amendment unless the division's findings are not available within the above 
prescribed time limits or unless the division has indicated to the city or county that the division will 
not review the safety element. If the division's findings are not available within those prescribed time 
limits, the legislative body may take the division's findings into consideration at the time it considers 
future amendments to the safety element.  Each county and 
city shall provide the division with a copy of its adopted safety element or amendments.  The division 
may review adopted safety elements or amendments and report its findings.  All findings made by 
the division shall be advisory to the planning agency and legislative body. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Ventura County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: The existing law requires cities and counties to include low and moderate income housing 
in their general plans, but no requirement mandates an area be designated where homeless people can 
legally camp. Most cities and counties find themselves unable to comply with current general plan 
requirements for low income housing because of the growing demand for housing coupled with the 
growth of low-paying jobs, and the pressures of current real estate market conditions. Many individuals 
and families are forced to live in their cars or tents, because they cannot find housing. Those who are 
forced to live outside, or choose to do so for a variety of reasons, should have a place where they can 
legally camp without time limits or expensive recreation fees. Many local jurisdictions currently remove the 
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homeless population, by force or intimidation, directing them to neighboring jurisdictions. Unless each 
local city and county has a requirement to set aside an area where homeless can legally camp, no one 
jurisdiction will be able to provide a more humane way of treating the homeless without fear that it will 
trigger an increase in its homeless population by those fleeing more restrictive areas. 
 
This Resolution: Would modify existing law by requiring cities and counties to incorporate into their 
general plans designated areas where the homeless can legally camp. 
 
The Problem: Currently homeless people who live in their cars or create makeshift encampments are 
cited for misdemeanors and infractions related to illegal camping because they have no place where they 
can legally camp. Public campgrounds generally have a 15 day or similar time limit and often charge 
substantial fees for use of the recreational campground facilities. While affordable housing, transitional 
housing, and homeless shelters are all needed, for a substantial part of the homeless population, these 
are not viable options. Transitional housing and shelters often prohibit pets, which for many homeless 
suffering from isolation, depression, and mental disabilities, provide the only love and companionship in 
their lives. For others, a shelter setting can trigger paranoia making it difficult to sleep or function on a 
day-to-day basis.  
 
The consequence for those cited for illegal camping is generally a fine, which the homeless cannot afford 
to pay. Many times these turn into failure to appear warrants, resulting in arrest, and release after several 
days in jail. The cost to society for arresting, prosecuting and incarcerating otherwise law-abiding people 
simply because they are homeless is far greater than the cost of setting aside an area for the homeless to 
legally camp. The human rights cost for criminalizing homelessness is impossible to measure.  
 
IMPACT STATEMENT 
 
This proposed resolution affects California Government Code Sections 65302 and 65583. 
 
AUTHORS AND/OR PERMANENT CONTACT:  Tina L. Rasnow, Ventura County Superior Court, Self-
Help Legal Access Center, 800 South Victoria Avenue, Room 106, Ventura, CA 3009; voice: 
805.654.3879, email: tina.rasnow@mail.co.ventura.ca.us.  
 
RESPONSIBLE FLOOR DELEGATE: Tina L. Rasnow 

mailto:tina.rasnow@mail.co.ventura.ca.us
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 RESOLUTION 10-07-05 
 

DIGEST 
Subdivision Map Act:  Exemption of Transfers into Trusts 
Amends Government Code section 66499.34 to provide that the transfer of real property into an estate 
planning trust will not affect the conditions for a development permit. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Government Code section 66499.34 to provide that the transfer of real property 
into an estate planning trust will not affect the conditions for a development permit.  This resolution should 
be approved in principle because transferring property into a trust should not impose new conditions on 
the development of the property. 
 
Trusts have become a common and popular method of estate planning.  Avoiding probate proceedings 
and adverse tax effects are the most obvious advantages of creating an estate planning trust.  Moreover, 
when the settlor dies, his or her real property will pass to the heirs through the trust’s provisions, instead 
of having to go through probate.  Estate planning trusts also add a measure of privacy protection to the 
settlor’s personal affairs, as the settlor’s financial affairs do not become public record through the filing of 
a probate proceeding. 
 
As the proponent points out, the present law is unclear as to whether the transfer of real property into an 
estate planning trust is a change in ownership for purposes of complying with building code requirements 
and other conditions for developing the property.  No court decisions have been found which construe the 
effect of transferring property into a trust on the development requirements under section 66499.34.  
However, the absence of an express provision in the statute creates an ambiguity that should not 
continue. 
 
The transfer of ownership to an estate planning trust is nothing more than a paper transaction.  The 
settlor remains in actual possession of the property for all intents and purposes, and there is no change in 
the actual characteristics of the property.  There is thus no reason to require the owner/settlor to comply 
with additional development requirements that did not exist before the trust was created.  The resolution 
would advance the policy that the creation of an estate planning trust should not adversely affect the 
owner of the property. 
 
TEXT OF RESOLUTION  
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Government Code section 66499.34 to read as follows: 
 

§66499.34 1 
2 
3 
4 
5 
6 
7 
8 
9 

(a) No local agency shall issue any permit or grant any approval necessary to develop any real 
property which has been divided, or which has resulted from a division, in violation of the provisions 
of this division or of the provisions of local ordinances enacted pursuant to this division if it finds that 
development of such real property is contrary to the public health or the public safety. The authority 
to deny such a permit or such approval shall apply whether the applicant therefor was the owner of 
record at the time of such violation or whether the applicant therefor is either the current owner of 
record or a vendee of the current owner of record pursuant to a contract of sale of the real property 
with, or without, actual or constructive knowledge of the violation at the time of the acquisition of  
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10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 

his or her interest in such real property. 
(b) If a city or a county issues a permit or grants approval for the development of any such real 
property, it may impose only those conditions that would have been applicable to the division of the 
property at the time the applicant acquired his or her interest in such real property, and which has 
been established at such time by this division or local ordinance enacted pursuant thereto, except 
that where the applicant was the owner of record at the time of the initial violation of the provisions of 
this division or of local ordinances enacted pursuant thereto who, by a grant of the real property 
created a parcel or parcels in violation of this division or local ordinances enacted pursuant thereto, 
and such person is the current owner of record of one or more of the parcels which were created as 
a result of the grant in violation of the division or local ordinances enacted pursuant thereto, then the 
local agency may impose such conditions as would be applicable to a current division of the 
property, and except that if a conditional certificate of compliance has been filed for record under the 
provisions of subdivision (b) of Section 66499.35, only such conditions stipulated in that certificate 
shall be applicable. For the purposes of determining when an applicant acquired his or her interest in 23 
the real property, the transfer of said property into an estate planning trust under Revenue and 24 
Taxation Code section 62 shall not be considered as an event that would affect the conditions that 25 
may be imposed upon an applicant. 26 

27 
28 
29 
30 
31 
32 
33 
34 

(c)The issuance of a permit or grant of approval for development of real property, or with respect to 
improvements that have been completed prior to the time a permit or grant of approval for 
development was required by local ordinances in effect at the time of the improvement, or with 
respect to improvements that have been completed in reliance upon a permit or grant of approval for 
development, shall constitute "real property which has been approved for development," for the 
purposes of subdivision (c) of Section 66499.35, and upon request by the person owning the real 
property or a vendee of such person pursuant to a contract of sale, the local agency shall issue a 
certificate of compliance for the affected real property. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
 

PROPONENT: Ventura County Bar Association 
 

STATEMENT OF REASONS 
 
Existing Law: The Subdivision Map Act governs the division of land. Subdivisions that were legal 
under previous versions of the Subdivision Map Act are entitled to Certificates of Compliance, which 
verify that a lot was legally created, and permit the issuance of a building permit. However, the 
conditions which govern construction vary greatly depending on the year of the entitlement, and the 
year of the entitlement is based upon the year a person acquired a lot. For example, lots that were 
created only recently have more strict building code requirements than those lots which were created 
decades ago. 
 
This Resolution: The proposal divides the existing code section into subdivisions (a), (b) and (c), and 
adds the underlined language, which brings the Subdivision Map Act into conformity with existing law 
under the Revenue and Taxation Code. Under the Revenue and Tax Code, the transfer of any 
property into a revocable estate-planning trust does not result in a change of ownership that may 
trigger a re-appraisal of the property. The proposed change to section 66499.34 would insure that the 
transfer of a lot into an estate-planning trust would not change the date of acquisition, such that 
additional or more onerous building code requirements would apply. 
 
The Problem: In some counties, the date of acquisition could mean the difference between conditions 
that cost an owner thousands of dollars versus conditions that could cost an owner hundreds of 
thousands of dollars. Recently, some planners have taken the position that transfer of property from 
an owner into that owner's revocable estate planning trust is a change in ownership that triggers a 
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different date from which entitlements stem. This modification would bring the Subdivision Map Act 
into conformity with the Revenue and Taxation Code's mandates that transfer of property into an 
estate planning trust should not result in a penalty to the owner. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Kate M. Neiswender, Post Office Box 24617, Ventura, 
CA93002; 805-649-5575; fax 649-8188, kmn@inreach.com. 
 
RESPONSIBLE FLOOR DELEGATE: Kate M. Neiswender 
 
COUNTERARGUMENT  
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The section of the Subdivision Map Act proposed to be changed relates only to property which was 
originally subdivided in violation of the Act and /or local ordinances.  In order for the intent of this 
resolution to be effectuated, other sections of the Act must also be amended.  The improvements 
required by the Act generally relate to road and infrastructure work.  The date of purchase of one or 
more lots has no effect on the building standards applicable at the time a building permit is sought for 
construction of any type of building.  Moreover, building and construction standards are imposed (and 
enhanced from time to time) for the protection not only of the public, but also for that of the property 
owner; thus, while saving money, the use of older construction standards could result in increased 
safety risks to the property owner as well as the public. 
 



RESOLUTION 10-08-05 
 

DIGEST 
Unlawful Detainer:  Shortened Time for Motions for Summary Adjudication 
Amends Code of Civil Procedure section 1170.7 to allow motions for summary adjudication in unlawful 
detainer actions to be filed on shortened time. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1170.7 to allow motions for summary 
adjudication in unlawful detainer actions to be filed on shortened time.  This resolution should be 
approved in principle because it would provide a useful mechanism for narrowing the issues in summary 
proceedings to recover possession of real property, and would correct an obvious omission in the statute. 
 
One of the most significant characteristics of an unlawful detainer action is its summary nature.  The 
shortened case management timelines applicable to such claims allows issues of possession to be 
resolved as quickly as possibly.  Section 1170.7 allows parties to unlawful detainer actions to bring 
motions for summary judgment on an extremely shortened timeframe, but does not mention motions for 
summary adjudication.  Therefore, such motions have to be made on 75 days’ notice, as in other civil 
actions generally.  (Code Civ. Proc., § 437c, subd. (f)(2).)   This notice requirement is impossible given 
the greatly abbreviated life of an unlawful detainer action. 
 
The adjudication of particular issues through summary adjudication can be a benefit to litigants and the 
courts.  Narrowing the issues for trial makes as much sense in an unlawful detainer action as in any other 
action, and sometimes even more due to the summary nature of the proceedings.  Litigants in unlawful 
detainer actions should have the ability to resolve particular issues before trial on the same shortened 
timeframe as is permitted for motions for summary judgment.  This resolution would correct that obvious 
oversight by the Legislature. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 1170.7 as follows: 
 
1 §1170.7 

 A motion Motions for summary judgment or for summary adjudication may be made at any 
time after the answer is filed upon giving five days notice.  Summary judgment or summary 

2 
3 

adjudication shall be granted or denied on the same basis as a motion under Section 437c. 4 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Allows motions for summary judgment to be filed upon five days notice in unlawful detainer 
actions, but is silent on whether motions for summary adjudication may be made upon the same 
shortened time. 
 
This Resolution:  Would expressly provide that parties to unlawful detainer actions may bring motions for 
summary adjudication upon five days notice. 
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The Problem:  Section 1170.7 permits an unlawful detainer litigant to move for summary judgment on 
shortened time, but contains no such provision for summary adjudication.  This omission creates an 
inconsistency with the Legislature’s general provision that motions for summary adjudication must 
“proceed in all procedural respects as a motion for summary judgment.”  (Code Civ. Proc., § 437c, subd. 
(f)(2).) 
 
The present law creates the possibility that an unlawful detainer action litigant could move for the 
comprehensive relief of summary judgment, but would be barred from asking for the lesser included relief 
of summary adjudication.  A simple clarification would resolve this inconsistency and would better express 
the intent of the Legislature. 
 
In accordance with CDCBA rules, BASF timely offers this resolution for consideration. Consistent with 
traditional CDCBA practice, the Proponent reserves the right to timely withdraw or amend the resolution. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Steven S. Rosenthal and Ed Singer, 1388 Sutter Street, 
Suite 521, San Francisco, CA 94109, telephone (415) 928-7300, e.singer@att.net. 
 
RESPONSIBLE FLOOR DELEGATE: 

10-08-2 



RESOLUTION 10-09-05 
 
DIGEST 
Rules of Court:  Filing Deadlines 
Amends California Rules of Court, Rules 15(b)(1) and 17(a) to specify that statutes may provide different 
filing deadlines from those set forth in those rules. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends California Rules of Court, Rules 15(b)(1) and 17(a) to specify that statutes may 
provide different filing deadlines than those set forth in those rules. This resolution should be approved in 
principle because it would remove any confusion as to the effect of Rules 15(b)(1) and 17(a) on filing 
deadlines set by statute.   

Rule 15(b)(1) provides that appellants and respondents may extend briefing periods by up to 60 days by 
filing a stipulation.  Rule 17(a) provides that, if “a party fails to timely file an appellant’s opening brief or a 
respondent’s brief, the reviewing court must promptly notify the party by mail that the brief must be filed 
within 15 days after the notice is mailed” and that failure to comply will result in sanctions.  These Rules 
are inconsistent with some briefing deadlines set by statute.  For example, Public Resources Code 
section 21167.6, subdivision (h) provides that “Extensions for the filing of a brief on appeal shall be limited 
to one 30-day extension for the preparation of a responding brief, except that the court may grant a longer 
extension or additional extensions if it determines that there is substantial likelihood of settlement . . . .”   
 
Rules of court cannot be inconsistent with statutes.  (Cal. Const., art. VI, § 6 [“The rules adopted [by the 
Judicial Council] shall not be inconsistent with statute”].)  When a court cannot construe a rule of court to 
be consistent with a statute, the rule is invalid.  (Cooper v. Westbrook Torrey Hills, LP (2000) 81 
Cal.App.4th 1294, 1299.)  Litigants should be aware of this line of cases and, thus, aware that, in an 
appeal governed by the Public Resources Code section 21167.6, subdivision (h), or another statute that 
provides deadlines different from that in the rules, they must conform to the deadlines in the statute and 
not in the rules.  However, litigants can and do sometimes overlook the line of cases holding that statutes 
trump rules of court – with the result that the appeal is dismissed.  Significant confusion and potentially 
serious consequences would be avoided by revising Rules 15(b)(1) and 17(a) as suggested.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the 
Judicial Council amend the California Rules of Court, Rules 15(b)(1) and 17(a) to read as follows: 
 
1 § 15(b)(1) 

 (1)  Except as otherwise provided by statute, The the parties may extend each period under 
(a) by up to 60 days by filing one or more stipulations in the reviewing court before the brief is due.  
Stipulations must be signed by and served on all parties.  The original signature of at least one party 
must appear on the stipulation filed in the reviewing court; the signatures of the other parties may be 
in the form of facsimile copies of the signed signature page of the stipulation.  A stipulation is 
effective on filing.  The reviewing court may not shorten a stipulated extension. 

2 
3 
4 
5 
6 
7 
8 
9 

 
§ 17(a) 
 Except as otherwise provided by statute, If if a party fails to timely file an appellant's opening 
brief or a respondent's brief, the reviewing court clerk must promptly notify the party by mail that the 
brief must be filed within 15 days after the notice is mailed, and that failure to comply will result in 
one of the following sanctions:  

10 
11 
12 
13 
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(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Sacramento County Bar Association. 
 
STATEMENT OF REASONS: 
 
Existing Law:  Existing law is unclear and creates confusion in that the California Rule of Court 
(impermissibly) appears to extend a deadline imposed by a statute. 
 
This Resolution:  Would correct the misconception that a Rule of Court can trump a statute and resolve 
any confusion based upon (improper) reliance on the Rule of Court.  
 
The Problem:  A Rule of Court cannot trump a statute.  However, California Rules of Court, Rules 15 and 
17 appear to extend the timeline for filing of a brief pursuant to Public Resources Code Section 21167.6, 
subdivision (h).  This section states: 
 
Extensions of the period for the filing of any brief on appeal may be allowed only by stipulation of 
the parties or by order of the court for good cause shown.  Extensions for the filing of a brief on 
appeal shall be limited to one 30-day extension for the preparation of an opening brief, and one 
30-day extension for the preparation of a responding brief, except that the court may grant a 
longer extension or additional extensions if it determines that there is a substantial likelihood of 
settlement that would avoid the necessity of completing the appeal. 
 
This simple correction would resolve the problem and provide notice that Rules 15 and 17 do not extend 
the time to file a brief pursuant to Public Resources Code Section 21167.6, subdivision (h). 
 
IMPACT STATEMENT: 
 
This resolution would not affect any other statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Michael E. Vinding, Diepenbrock Harrison, 400 Capitol 
Mall, Ste. 1800, Sacramento, CA 95814, telephone (916) 446-4469, mvinding@diepenbrock.com 
 
RESPONSIBLE FLOOR DELEGATE:  Michael E. Vinding 

10-09-2 
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RESOLUTION 10-10-05 
 
DIGEST 
Venue: CEQA Actions 
This resolution adds section 21167(g) to the Public Resources Code to require that a CEQA action against 
a government agency be brought in the county in which the governing agency is located.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
  
Reasons:  
 
This resolution adds section 21167(g) to Public Resources Code to require that a CEQA action brought 
against a government agency be brought in the county in which the governing agency is located.  This 
resolution should be disapproved because government defendants are already adequately protected 
under the general venue provisions of the Code of Civil Procedure section 392 et. seq. The proposed 
subdivision does not allow plaintiffs to change venue in situations of bias and is inconsistent with general 
venue provisions. 
 
The California Environmental Quality Act (CEQA) is division 13 of the Public Resources Code.  The CEQA 
statute does not discuss venue specifically.  Questions of venue are instead addressed by the general 
venue provisions of the Code of Civil Procedure.  (Code Civ. Proc. §§ 392, et. seq.)  According to Code of 
Civil Procedure section 394, an action against a county, city, or local agency “may be tried in the county, 
or city and county, or the county in which the city or local agency is situated” unless the action is brought 
by another county, city, or local agency.  (Code Civ. Proc. § 394, subd. (a).)  This language is similar to 
the proposed language of the resolution, except that the resolution provides that these actions “shall” be 
tried in the applicable city or county, instead of “may.”  Code of Civil Procedure section 394, subdivision 
(a) further notes that when an action is brought against a county, city or local agency in a city or county 
other than that of the defendant county, city or local agency, the proceeding “must” be transferred for trial 
on the motion of the defendant city, local agency or county, to a county or city where neither plaintiff nor 
defendant is situated, unless the action is for negligence.  Thus, the suggested resolution language is 
unnecessary to protect county, city, or city and county, or local agencies from forum shopping – at least 
from being subjected to litigation in the county where plaintiff resides since current law already protects 
these entities.  Furthermore, there is no support provided in the case law, treatises, law reviews or any 
other source for the contention that forum shopping has been creating problems in CEQA cases such that 
a change in the law is necessary. 
 
The resolution also provides no latitude for a plaintiff to transfer venue in situations in which plaintiff can 
establish potential bias.  According to Code of Civil Procedure section 397(b), a court may, on motion, 
change the place of a trial when there is reason to believe that an impartial trial cannot be held in the 
current location.  The resolution provides no rationale for excluding CEQA plaintiffs from access to this 
provision when other plaintiffs are allowed the opportunity.   
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Public Resources Code section 21167 to read as follows: 
 

§  21167 1 
2 
3 

An action or proceeding to attack, review, set aside, void, or annul the following acts or 
decisions of a public agency on the grounds of noncompliance with this division shall be commenced 
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4 
5 

as follows:  
[Subdivisions (a) through (f) remain unchanged.] 
(g) An action or proceeding against a county, city, or city and county, or local agency, shall 6 

be tried in that county, city, or city and county in which that city or local agency is situated, unless the 7 
action is brought by a county, city, or city and county, or local agency, in which case it may be tried in 8 
any county, or city and county, not a party thereto and in which the city or local agency is not situated 9 
therein. 10 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENTS: Eric Rowen, Bruce Ehrlich, Robert Freilich, James Gilliam, Edgar Khalatian, Robert 
McMurry, Catherine Norian, Lisa Popovich, Bradley Torgan, Michael Woodward 
 
STATEMENT OF REASONS: 
 
Existing Law:  Existing law allows CEQA actions to be brought in virtually any county based solely on 
allegations that there may be some impact within that county, no matter how remote, a situation which 
allows and encourages forum shopping.  
 
This Resolution:  This amendment provides that actions brought pursuant to CEQA must generally be 
brought in the County where the action of the county, city, or city and county, or local agency giving rise to 
the action took place.  This provision would not apply to public agencies that are not local agencies. 
 
The Problem:  Allowing CEQA actions to be brought in any county based solely on allegations that there 
may be some impact within that county, no matter how remote, creates an incentive for forum shopping, 
which has been an occasional but recurring problem.   
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other laws. 
 
AUTHOR AND/OR PERMANENT CONTACT: Eric Rowen, 515 S. Flower St., Los Angeles, CA, 90071; 
(213) 682-6198; ericrowen@paulhastings.com 
 
RESPONSIBLE FLOOR DELEGATE: Eric Rowen 
 
COUNTERARGUMENT  
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
While the purpose of this resolution may be laudable, it is not well written, and may result in unintended 
consequences.  The last clause of the proposed changes allows a municipality or other public agency to 
institute a CEQA action in any city or county in which it is not located. Thus, for example, the City of 
Shasta were to file suit against the Metropolitan Water District (MWD) located in Los Angeles County, 
regarding one of its pipelines, it could do so in Alameda County, even if Alameda County suffered no 
impact and had no relation whatever to the project.  This resolution attempts to fix one problem, but 
actually creates another.  In addition, the authors have not followed the correct format in that a major 
portion of the section being amended has been omitted from the text of the proposed resolution. 
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AMENDMENT TO RESOLUTION 11-01-05 
 
TEXT OF RESOLUTION  
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Evidence Code section 250 to read as follows: 
 

§ 250 1 
“Writing” means handwriting, typewriting, printing, photostating, photographing, 2 

photocopying, mechanical or electronic recording,  transmitting by electronic mail or facsimile, and 3 
every other means of recording upon any tangible thing and/or storing that is retrievable by any 4 
means, communication or representation, including letters, words, pictures, sounds, or symbols, or 5 
combinations thereof, and any record thereby created, regardless of the manner or location in which 6 
the record has been stored.  It is intended that the term “writing” be given the broadest possible 7 
interpretation. 8 

 
(Proposed new language underlined; language to be deleted stricken.) 
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RESOLUTION 11-01-05 
 
DIGEST 
Evidence: "Writing" Defined 
Amends Evidence Code section 250 to broaden the term "writing" to clarify that it includes electronic media 
such as web pages. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE         
 
History: 
Similar to Resolution 03-02-05. 
 
Reasons: 
This resolution amends Evidence Code section 250 to broaden the term "writing" to clarify that it includes 
electronic media such as web pages.  This resolution should be disapproved because it is unnecessary. 
 
The proponent suggests that the inclusion of e-mail and facsimiles in the definition of "writing" implies the 
exclusion of other electronic records such as web pages and intranets.  Yet there is no basis on which to 
believe that the broad interpretation of "writing" has somehow been limited by the inclusion of e-mail and 
facsimiles to the non-exclusive list in the statute.  Therefore, the resolution is unnecessary.  Moreover, the 
addition of the language "that is retrievable by any means" is vague and could lead to inadvertent violations of 
discovery orders.   
 
TEXT OF RESOLUTION  
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Evidence Code section 250 to read as follows: 
 

§ 250 1 
2 “Writing” means handwriting, typewriting, printing, photostating, photographing, 

photocopying, mechanical or electronic recording,  transmitting by electronic mail or facsimile, and 
every other means of recording upon any tangible thing

3 
 and/or storing that is retrievable by any 4 

means, communication or representation, including letters, words, pictures, sounds, or symbols, or 
combinations thereof, and any record thereby created, regardless of the manner or location

5 
 in which 

the record has been stored.  
6 
7 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Beverly Hills Bar Association   
 
STATEMENT OF REASONS:   
   
Existing Law: Requires that a writing be recorded upon a tangible thing in order to fall within the statutory 
definition of “writing.” 
 
This Resolution: Amends Evidence Code section 250 to delete the requirement that a writing be recorded 
upon a “tangible thing” and adds that “writing” includes anything that is stored and retrievable, irrespective 
of whether the location in which it is stored is, or is not, tangible. 
 
The Problem:  The section was last amended by Stats 2002 ch 945 (AB 1962), s. 1, eff.1/1/2003, and at 
the same time amended the identical language in Government Code section 6252.  The most recent 
amendment by the legislature added the words “transmitting by electronic mail or facsimile,” implying the 
section might not have been interpreted to include “transmitting by electronic mail or facsimile”  as a 
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recording upon a “tangible thing.” 
 
The statute as it presently exists is not clear as to the meaning of  recording upon “any tangible thing.”  If 
electronic mail and facsimiles might not have come within the definition of “writings” as formerly defined by 
the section, as not being a recording upon a tangible thing, then all web pages, contents of computer 
dominions, content contained in intranets and portals, might not be perceived as recorded upon a “tangible 
thing.”  Accordingly “mechanical or electronic recording” should be included in the definition of a “writing” 
as set forth in the section.  
 
This amendment would also be consistent with rule 1001 of the Federal Rules of Evidence (28 U.S.C.), 
effective July 31, 1993, which defines writings as: “(1) Writings and recordings. – ‘Writings’ and 
‘recordings’ consist of letters, words, or numbers, or their equivalent set down by handwriting, typewriting, 
printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form 
of data compilation.  (2) Photographs. – ‘Photographs’ include still photographs, Xray films, video tapes, 
and motion pictures.” 
 
IMPACT STATEMENT 
 
This resolution does not affect any other laws. 
 
AUTHOR AND/OR PERMANENT CONTACT: Elizabeth Franco Bradley, Law Offices of Elizabeth Franco 
Bradley, 415 N. Camden Drive, Beverly Hills, CA 90212, (310) 385-9246, attorneyefb@yahoo.com. 
 
RESPONSIBLE FLOOR DELEGATE: Elizabeth Franco Bradley 
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RESOLUTION 11-02-05 
 

DIGEST 
Orders of Examination:  Tolling of Lien During Bankruptcy 
Amends Code of Civil Procedure section 708.110 to toll the one-year lien created by an order of 
examination pending a bankruptcy stay. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 708.110 to toll the one-year lien created by an 
order of examination pending a bankruptcy stay.  This resolution should be approved in principle because 
existing California and bankruptcy law are ambiguous as to whether the one-year lien period is tolled 
during the pendency of a bankruptcy proceeding. 
 
Section 708.110 provides for the imposition of a lien against the personal property of a judgment debtor 
immediately upon the service of an order to appear for a debtor’s examination (an “ORAP” lien).  The 
ORAP lien lasts for one year from the date of service of the ORAP.  (Code Civ. Proc., § 708.110, subd. 
(d).)  There is no express provision in the statute for the extension of this lien during the pendency of 
bankruptcy proceedings, although it might be argued that other laws provide (at least by implication) for 
such an extension.  (See 11 U.S.C., § 362, subds. (a)(4), (a)(5) [automatic stay of lien enforcement 
against a bankrupt debtor]; 11 U.S.C., § 108, subd. (c) [extending time in which to commence or continue 
actions against debtor].)  However, these provisions are vague at best, and do not specifically answer the 
question of whether the ORAP lien is actually tolled during the bankruptcy proceedings. 
 
The time left to enforce an ORAP lien after a bankruptcy filing should not be open to question.  Parties 
holding a judgment against a debtor should not have to await the final disposition of the bankruptcy 
proceeding, then rush back to the state courts to try to enforce the lien or the ORAP before any remaining 
time on the lien runs out.  The change suggested by the proponent would cure this ambiguity by providing 
explicitly that the one-year life of the ORAP lien is tolled during bankruptcy. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 708.110 to read as follows:  
 

§ 708.110 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 

 (a) The judgment creditor may apply to the proper court for an order requiring the judgment 
debtor to appear before the court, or before a referee appointed by the court, at a time and place 
specified in the order, to furnish information to aid in enforcement of the money judgment. 
 (b) If the judgment creditor has not caused the judgment debtor to be examined under this 
section during the preceding 120 days, the court shall make the order upon ex parte application of 
the judgment creditor. 
 (c) If the judgment creditor has caused the judgment debtor to be examined under this 
section during the preceding 120 days, the court shall make the order if the judgment creditor by 
affidavit or otherwise shows good cause for the order.  The application shall be made on noticed 
motion if the court so directs or a court rule so requires.  Otherwise, it may be made ex parte. 
 (d) The judgment creditor shall personally serve a copy of the order on the judgment debtor 
not less than 10 days before the date set for the examination.  Service shall be made in the manner 
specified in Section 415.10.  Service of the order creates a lien on the personal property of the 
judgment debtor for a period of one year from the date of the order unless extended or sooner 
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terminated by the court.  This one-year period is tolled during any such time as the judgment debtor 16 
or the judgment debtor’s personal property is protected by a stay under bankruptcy law. 17 

18 
19 
20 
21 
22 

 (e) The order shall contain the following statement in 14-point boldface type if printed or in 
capital letters if typed: ANOTICE TO JUDGMENT DEBTOR.  If you fail to appear at the time and 
place specified in this order, you may be subject to arrest and punishment for contempt of court and 
the court may make an order requiring you to pay the reasonable attorney’s fees incurred by the 
judgment creditor in this proceeding. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Provides for a one-year lien against a judgment debtor’s personal property upon service of 
an order to appear for judgment debtor’s examination (Code Civil Proc., § 708.110). Neither state law nor 
bankruptcy law deals specifically with whether this one-year period continues to run during the pendency 
of the judgment debtor’s bankruptcy; although Bankruptcy Code section 108, subdivision (c), by 
implication, may be argued to provide that the lien might be extended a maximum of 30 days after notice 
of the termination of an applicable stay is received by the creditor. 
 
This Resolution: Would fill a void in the law, provide a fair mechanism to prevent a judgment debtor from 
shortening the period of a section 708.110 lien by filing for protection in bankruptcy; and save the 
judgment creditor from having to resort to expedited hearing procedures just in order to preserve its lien 
following the debtor’s discharge or dismissal from a bankruptcy. 
 
The Problem: No law deals with whether a section 708.110 one-year lien continues to expire during the 
pendency of a judgment debtor’s bankruptcy.  No law specifically addresses even a 30-day extension of a 
section 708.110 lien following the termination of a bankruptcy stay.  Reactivating a state court case, 
setting a hearing and convincing a state court judge that such extension is provided under bankruptcy 
law, all within 30 days, is virtually impossible.  Even then, all the judgment creditor can ask the judge to 
do is to extend the lien for some period of time, most equitably for the amount of time that expired while 
the debtor was protected by the Bankruptcy Code’s automatic stay. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Virginia H. Gaburo, Esq., Virginia H. Gaburo & Associates, 
4370 La Jolla Village Drive, Suite 980, San Diego, CA 92122; voice (858) 546-0183; e-mail 
vgaburo@gaburolaw.com. 
 
RESPONSIBLE FLOOR DELEGATE: Virginia H. Gaburo, Esq. 
 
 
. 
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RESOLUTION 11-03-05 
 

DIGEST 
Discovery: Limits on Special Interrogatories 
Amends Code of Civil Procedure section 2030 to limit the number of specially prepared interrogatories to 
35 without  leave of court. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINICPLE (WITH RECOMMENDED AMENDMENTS) 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2030 to limit the number of specially prepared 
interrogatories to 35 without leave of court.  This resolution should be approved as amended because it 
will provide realistic interrogatory limits for the majority of cases, streamlining the discovery process and 
preventing overly burdensome interrogatories unless justified by court order.  On July 1, 2005, section 
2030(c)(1) will no longer be effective. Sections 2030.030, 2030.040 and 2030.050, which become 
operative on July 1, 2005 are substantively the same as section 2030(c)(1).  It is therefore recommended 
that this resolution be amended to reflect the new section designations.   
 
Current statutes permit propounding more than 35 interrogatories as long as a declaration is submitted 
with the interrogatories stating, inter alia, that the complexity of the case renders the additional 
interrogatories necessary.  In practice, this declaration has become meaningless and more than 35 
interrogatories are routinely propounded because of the ease of submitting such a declaration.  Current 
law requires the responding party to move for a protective order if counsel deems the additional 
interrogatories unwarranted.  This resolution would require the propounding party to seek leave of court 
prior to propounding more than 35 interrogatories, bringing it into line with federal practice. Rule 33 of the 
Federal Rules of Civil Procedure limits the number of interrogatories which may be propounded by a party 
to 25, without leave of court.  By placing the burden squarely on the moving party, this resolution will limit 
the costs involved in responding to successive sets of cumbersome interrogatories by requiring judicial 
review before they can be propounded. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend California Code of Civil Procedure section 2030(c)(1) to read as follows: 
 

§ 2030(c)(1) 1 
2 
3 
4 
5 
6 

(1)  A party may propound to another party (1) 3 specially prepared interrogatories, and (2) any 
additional number of official form interrogatories, as described in Section 2033.5, that are relevant to 
the subject matter of the pending action.  Except as provided in paragraph (8), no party shall, as a 
matter of right, propound to any other party more than 35 specially prepared interrogatories.  If the 
initial set of interrogatories does not exhaust this limit, the balance may be propounded in subsequent 
sets. Unless a declaration as described in paragraph (3) has been made, a party need only respond 7 
to the first 35 specially prepared interrogatories served, if that party states an objection to the 8 
balance, under paragraph (3) of subdivision (f), on the ground that the limit has been exceeded.  
Without leave of court, which leave shall be granted upon a showing of good cause, or written 

9 
10 

stipulation, no more than 35 specially prepared interrogatories may be served. 11 
(2) Subject to the right of the responding party to seek a protective order under subdivision (e), any 12 
party who attaches a supporting declaration as described in paragraph (3) may propound a greater 13 
number of specially prepared interrogatories to another party if this greater number is warranted 14 
because of any of the following: 15 
(A) The complexity or the quantity of the existing and potential issues in the particular case. 16 
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(B) The financial burden on a party entailed in conducting the discovery by oral deposition. 17 
(C) The expedience of using this method of discovery to provide to the responding party the 18 
opportunity to conduct an inquiry, investigation, or search of files or records to supply the information 19 
sought. 20 

If the responding party seeks a protective order on the ground that the number of specially 21 
prepared interrogatories is unwarranted, the propounding party shall have the burden of justifying the 22 
number of these interrogatories. 23 
(3) Any party who is propounding or has propounded more than 35 specially prepared interrogatories 24 
to any other party shall attach to each set of those interrogatories a declaration containing 25 
substantially the following: 26 

DECLARATION FOR ADDITIONAL DISCOVERY 27 
I, __________, declare: 28 
1. I am (a party to this action or proceeding appearing in propria persona) (presently the 29 
attorney for __________, a party to this action or proceeding). 30 
2. I am propounding to __________ the attached set of interrogatories. 31 
3. This set of interrogatories will cause the total number of specially prepared interrogatories 32 
propounded to the party to whom they are directed to exceed the number of specially 33 
prepared interrogatories permitted by paragraph (1) of subdivision (c) of Section 2030 of the 34 
Code of Civil Procedure. 35 
4. I have previously propounded a total of __________ interrogatories to this party, of which 36 
__________ interrogatories were not official form interrogatories. 37 
5. This set of interrogatories contains a total of __________ specially prepared 38 
interrogatories. 39 
6. I am familiar with the issues and the previous discovery conducted by all of the parties in 40 
the case. 41 
7. I have personally examined each of the questions in this set of interrogatories. 42 
8. This number of questions is warranted under paragraph (2) of subdivision (c) of Section 43 
2030 of the Code of Civil Procedure because __________. (Here state each factor described 44 
in paragraph (2) of subdivision (c) that is relied on, as well as the reasons why any factor 45 
relied on is applicable to the instant lawsuit.) 46 
9. None of the questions in this set of interrogatories is being propounded for any improper 47 
purpose, such as to harass the party, or the attorney for the party, to whom it is directed, or to 48 
cause unnecessary delay or needless increase in the cost of litigation. 49 
I declare under penalty of perjury under the laws of California that the foregoing is true and 50 
correct, and that this declaration was executed on __________. 51 
___________________________________ 52 
(Signature) 53 
Attorney for ______________________ 54 

  
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Under existing law, a party may serve a standard form declaration to justify serving 
hundreds of unnecessary interrogatories. 
 
Resolution: This resolution requires a party to justify the service of excess interrogatories prior to serving 
them. 
 
The Problem: In 1958, California adopted its first comprehensive discovery act, intending to permit broad 
discovery to avoid “trial by ambush.”  The legislature theorized that if all cards were on the table, parties 
would save time and money by settling cases early.  By 1986, the legislature had realized that discovery 
abuse was spiraling out of control.  The 1986 amendments were intended to address those abuses.  The 
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legislature=s attempt to limit interrogatories by requiring a declaration in order to serve more than 35 
interrogatories has been rendered meaningless.  The costs involved in responding to successive sets of 
cumbersome interrogatories are not justified in that very little of use is discovered after the first sets of truly 
relevant information are answered.  The federal courts, followed by many states, favor limiting the number 
of interrogatories, to good effect. 
 
Reasons: Limiting the number of interrogatories will force the parties to plan their discovery in advance, 
realizing that if they waste time, they will not be given more time.  With careful planning, these limits are 
realistic in the majority of cases and can be modified by stipulation or court order in extraordinary cases. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Karen R. Frostrom, Thorsnes Bartolotta McGuire, 2550 
Fifth Avenue, Suite 1100, San Diego, California 92103, voice 619-236-9363, e-mail 
frostrom@tbmlawyers.com. 
 
RESPONSIBLE FLOOR DELEGATE: Karen R. Frostrom. 
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RESOLUTION 11-04-05 
 

DIGEST 
Discovery: Limits on Depositions 
Amends Code of Civil Procedure section 2025 to limit the length and number of depositions (other than 
expert deposition) except by order or stipulation. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2025(a) to limit the length and number of 
depositions (other than expert depositions) except by order or stipulation.  This resolution should be 
disapproved because it stifles parties’ abilities to fully discover the underlying facts of a lawsuit and fails to 
comply with the purpose of the discovery act, which permits “broad discovery” to avoid trial by ambush.  
The 1986 amendments to the Discovery Act did not limit the length or number of depositions precisely for 
this reason.  Many cases, such as those alleging violations of the Fair Employment and Housing Act, are 
based on facts spanning many years.  It is extremely difficult to discover the facts underlying the parties’ 
allegations in a seven hour deposition in many of these cases.  The burden is properly placed on the party 
wishing to limit the deposition length under current law, which requires a party to move for a protective 
order.   
 
Many cases involving multiple individual and entity defendants and factual allegations spanning many 
years, also require more than ten depositions.  The burden of moving for a protective order is properly 
placed on the party wishing to limit the number of depositions.  The purposes of the California Discovery 
Act would be subverted by this resolution. 
 
On July 1, 2005, section 2025(a) will no longer be effective. Sections 2025.010, which becomes operative 
on July 1, 2005 is substantively the same as section 2025(a).  It is therefore recommended that if this 
resolution is approved, it should be amended to reflect the new section designation. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 2025(a) to read as follows: 
 

§ 2025(a) 1 
2 
3 
4 

(a)  Any party may obtain discovery within the scope delimited by Section 2017, and subject to the 
restrictions set forth in Section 2019, by taking in California the oral deposition of any person, 
including any party to the action.  The person deposed may be a natural person, an organization such 
as a public or private corporation, a partnership, an association, or a governmental agency.  Unless 5 
otherwise authorized by the court or stipulated by the parties, a deposition is limited to seven hours.  6 
The court may allow additional time upon a showing of good cause.  Unless otherwise authorized by 7 
the court or stipulated by the parties, each side is limited to ten depositions, not counting depositions 8 
of designated expert witnesses. 9 



 
11-04-2 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Under existing law, the burden is on the party wishing to limit the time spent in deposition, 
rather than on the party wishing to extend a deposition. 
 
Resolution:  This resolution switches the burden, as it is in federal courts, to impose a presumption that 
the deposition will last only one day, and to require the party claiming a need for a longer deposition, to 
justify that position. 
 
The Problem:  In 1958, California adopted its first comprehensive discovery act, intending to permit broad 
discovery to avoid "trial by ambush."  The legislature theorized that if all cards were on the table, parties 
would save time and money by settling cases early.  By 1986, the legislature had realized that discovery 
abuse was spiraling out of control.  The 1986 amendments were intended to address those abuses.  
Those amendments failed to set a limit on depositions.  Depositions are the most expensive, but also one 
of the most valuable, discovery tools.  The federal courts have limited deposition-taking since 1993 and 
many states have followed suit. 
 
Reasons:  Limiting depositions will force the parties to plan their discovery in advance, realizing that if they 
waste time, they will not be given more time.  With careful planning, these limits are realistic in the majority 
of cases and can be modified by stipulation or court order in extraordinary cases. 
 
IMPACT STATEMENT:   
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Karen R. Frostrom, Thorsnes Bartolotta McGuire, 2550 
Fifth Avenue, Suite 1100, San Diego, California 92103, voice 619-236-9363, e-mail 
frotrom@tbmlawyers.com. 
 
RESPONSIBLE FLOOR DELEGATE: Karen R. Frostrom 
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AMENDMENT TO RESOLUTION 11-05-05 
 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 2031.240 (effective July 1, 2005) [formerly § 
2031 (g)(3)] to read as follows: 
 

§ 2031.240 [formerly § 2031 (g)(3)] 1 
(a) If only part of an item or category of item in an inspection demand is objectionable, the response 2 
shall contain a statement of compliance, or a representation of inability to comply with respect to the 3 
remainder of that item or category. 4 
(b) If the responding party objects to the demand for inspection of an item or category of item, the 5 
response shall do both of the following: 6 
(1) Identify with particularity any document, tangible thing, or land falling within any category of item 7 
in the demand to which an objection is being made. 8 
(2) Set forth clearly the extent of, and the specific ground for, the objection. If an objection is based 9 
on a claim of privilege, the particular privilege invoked shall be stated. If an objection is based on a 10 
claim that the information sought is protected work product under Chapter 4 (commencing with 11 
Section 2018.010), that claim shall be expressly asserted. 12 
(c) When the responding party objects to a demand on the basis of privilege or work product, the 13 
responding party shall produce a privilege log.  The privilege log shall be served upon all other 14 
parties.  Unless otherwise ordered by the court, the privilege log shall include, as to each document 15 
for which a claim of privilege or other protection from discovery has been made, the following: 16 
(1) the author or authors; 17 
(2) the recipient or recipients; 18 
(3) its date or dates; 19 
(4) its length; 20 
(5) the nature of the document or its intended purpose, and 21 
(6) the basis for the objection.  22 

 
(Proposed new language underlined; language to be deleted stricken) 

 
 



RESOLUTION 11-05-05 
 

DIGEST 
Discovery: Privilege Log for Response to Inspection Demand 
Amends Code of Civil Procedure section 2031.240 to permit a party to move for the production of, and 
provides guidance concerning, the contents of a privilege log. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2031.240 to permit a party to move for the 
production of, and provides guidance concerning, the contents of a privilege log.  This resolution should 
be approved in principle because it sets forth a reasonable procedure for demanding a privilege log 
following the process outlined by case law, but currently lacking any statutory direction. 
 
While there is no current provision in the Code of Civil Procedure requiring a responding party who 
objects to an inspection demand on the grounds of attorney-client or work product privilege to produce a 
privilege log, case law has outlined the procedure.  (Best Product Inc. v.Superior Court (2004) 119 
Cal.App.4th 1181, 1188.)  This resolution follows the guidelines provided in case law for requesting a court 
order requiring the production of a privilege log.   
 
In addition, the resolution permits the parties to voluntarily stipulate to compliance with the section.  The 
resolution thereby encourages parties to agree on the production of privilege logs without the need for 
court intervention.  This resolution provides a much-needed common definition of a privilege log and 
codifies the procedure for obtaining such a log in the context of an inspection demand. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 2031.240 (effective July 1, 2005) [formerly § 
2031 (g)(3)] to read as follows: 
 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 

§ 2031.240 [formerly § 2031 (g)(3)] 
(a) If only part of an item or category of item in an inspection demand is objectionable, the response 
shall contain a statement of compliance, or a representation of inability to comply with respect to the 
remainder of that item or category. 
(b) If the responding party objects to the demand for inspection of an item or category of item, the 
response shall do both of the following: 
(1) Identify with particularity any document, tangible thing, or land falling within any category of item 
in the demand to which an objection is being made. 
(2) Set forth clearly the extent of, and the specific ground for, the objection. If an objection is based 
on a claim of privilege, the particular privilege invoked shall be stated. If an objection is based on a 
claim that the information sought is protected work product under Chapter 4 (commencing with 
Section 2018.010), that claim shall be expressly asserted. 
(c) When the responding party objects to a demand on the basis of privilege or work product, the 13 
party making the demand may move for an order requiring the responding party to produce a 14 

15 privilege log.  The motion shall comply with the requirements of Section 2031.310.  If the court, in its 
discretion, determines that a privilege log is necessary in order to determine the validity of the claim, 16 

17 the court shall order the party claiming the privilege to prepare and serve a privilege log upon the 
terms and conditions deemed appropriate by the court.  The privilege log shall be served upon all 18 
other parties.  Unless otherwise ordered by the court, the privilege log shall include, as to each 19 
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document for which a claim of privilege or other protection from discovery has been made, the 20 
21 following: 

(1) the author or authors; 22 
(2) the recipient or recipients; 23 

24 (3) its date or dates; 
(4) its length; 25 
(5) the nature of the document or its intended purpose, and 26 

27 (6) the basis for the objection.   
The parties may voluntarily comply with this subsection or stipulate that all parties will comply with 28 
this subsection.  Such compliance shall be presumed to satisfy the standard set forth in subsection 29 

30 (b) of this section. 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Santa Clara County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: There is no provision in California Code of Civil Procedure requiring the production of a 
privilege log, unless and until a Court orders its production.  Best Product Inc. v. Superior Court, 119 
Cal.App.4th 1181, 1188 (2004); Lockyer v. Superior Court, 122 Cal.App.4th 1060, 1075 (2004).  
 
This Resolution:  This resolution allows the parties to voluntarily provide a privilege log or stipulate to 
provide privilege logs as described in the statute.  It also provides guidance to the courts on what 
categories the privilege log should contain, subject to the court’s modification of those categories.  The 
language is modeled on similar language adopted in Oklahoma.  (See 12 Okl.St.Ann. § 3237(A)(2).)   
 
The Problem:  Practitioners frequently refer to privilege logs but there is no common definition of a 
privilege log and what categories it should contain.  There are some cases that justify ordering the 
production of a privilege log at the outset and some cases that do not justify the expense of one at all.  
This provision allows the parties to “opt in” or the Court to order the parties to comply.  By defining what is 
meant by “privilege log,” there should be less litigation over whether a party has provided a sufficient 
privilege log.  
 
IMPACT STATEMENT:  
 
This resolution may affect Civil Code section 1375 regarding construction defect litigation against 
common interest developers.  Civil Code section 1375(e)(1) requires that a “privilege log” be prepared 
within 60 days of notice of commencement of legal proceedings.  Since that section does not currently 
define what is required in a “privilege log,” this section may be used to interpret the language in Civil 
Code section 1375.   
 
AUTHOR AND/OR PERMANENT CONTACT:  Alyson L. Huber, Bartko, Zankel, Tarrant & Miller, 900 
Front Street, San Francisco, California 94111, voice (415) 956-1900, fax (415) 956-1152, 
email: ahuber@bztm.com 
 
RESPONSIBLE FLOOR DELEGATE: Alyson L. Huber 
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RESOLUTION 11-06-05 
 

DIGEST 
Offers of Compromise:  Relief for Drafting Errors 
Amends Code of Civil Procedure section 998 so that no pre-judgment costs or attorney’s fees shall be 
included in the judgment unless specifically requested.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION: 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 998 so that no pre-judgment costs or attorney’s 
fees shall be included in the judgment unless specifically requested. This resolution should be 
disapproved because modification of the statute is not warranted. 
 
Lawyers occasionally omit the reference to attorney’s fees and then must defend an attorney’s fees 
motion. The present statute requires that a proponent of a statutory offer make it clear whether or not 
attorney’s fees are included in an offer.  Code of Civil Procedure section 473, however, provides relief for 
drafting errors.  By applying the discretionary relief provision of section 473 to judgments entered 
pursuant to section 998, subdivision (b)(1), courts have consistently promoted a policy of having matters 
resolved on the merits as opposed to technical “errors.”  (Zamora v. Clayborn Contracting Group, Inc.  
(2002) 28 Cal.4th 249, 256.)  
 
While the statutory offer to compromise promotes early settlements and requires a realistic evaluation of a 
party’s position, automatically excluding attorney’s fees will dilute the statute’s effectiveness.  A stipulated 
judgment is a contract.  A section 998 offer to compromise is "an offer . . . to allow judgment to be taken 
or an award to be entered in accordance with the terms and conditions stated at that time."  (Code Civ. 
Proc. § 998(b).)  This resolution rewards ambiguous drafting of statutory offers.  If an attorney intends in 
his or her offer to encompass attorney’s fees, he or she can readily state that each side shall bear its own 
attorney’s fees.  (Ritzenthaler v. Fireside Thrift Co. (2001) 93 Cal.App.4th 986, 991.)   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend section 998 of the Code of Civil Procedure to read as follows: 
 

§ 998  1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 

(a) The costs allowed under Sections 1031 and 1032 shall be withheld or augmented as 
provided in this section. 

(b) Not less than 10 days prior to commencement of trial or arbitration (as provided in 
Section 1281 or 1295) of a dispute to be resolved by arbitration, any party may serve an offer in 
writing upon any other party to the action to allow judgment to be taken or an award to be entered in 
accordance with the terms and conditions stated at that time. 

(1) If the offer is accepted, the offer with proof of acceptance shall be filed and the clerk or 
the judge shall enter judgment accordingly. In the case of an arbitration, the offer with proof of 
acceptance shall be filed with the arbitrator or arbitrators who shall promptly render an award 
accordingly. 

(2) If the offer is not accepted prior to trial or arbitration, within 30 days after it is made, 
whichever occurs first, it shall be deemed withdrawn, and cannot be given in evidence upon the trial 
or arbitration. 

(3) For purposes of this subdivision, a trial or arbitration shall be deemed to be actually 
commenced at the beginning of the opening statement of the plaintiff or counsel, and if there is no 
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17 
18 

opening statement, then at the time of the administering of the oath or affirmation to the first witness, 
or the introduction of any evidence. 

(4) Unless set forth in the express terms of the offer, no pre-judgment costs or attorney fees 19 
or other sums shall be included in the judgment; but post-judgment costs and fees may be awarded 20 
as provided by law. 21 

(5) A judgment entered under this section may be corrected or vacated pursuant to Section 
473.

22 
 23 

24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 

(c) (1) If an offer made by a defendant is not accepted and the plaintiff fails to obtain 
a more favorable judgment or award, the plaintiff shall not recover his or her post offer costs and 
shall pay the defendant's costs from the time of the offer. In addition, in any action or proceeding 
other than an eminent domain action, the court or arbitrator, in its discretion, may require the plaintiff 
to pay a reasonable sum to cover costs of the services of expert witnesses, who are not regular 
employees of any party, actually incurred and reasonably necessary in either, or both, preparation 
for trial or arbitration, or during trial or arbitration, of the case by the defendant. 

(2) (A) In determining whether the plaintiff obtains a more favorable judgment, the court or 
arbitrator shall exclude the post offer costs. 

(B) it is the intent of the Legislature in enacting subparagraph (A) to supersede the holding in 
Encinitas Plaza Real v. Knight, 209 Cal. App. 3d 996, that attorney's fees awarded to the prevailing 
party were not costs for purposes of this section but were part of the judgment. 

(d) If an offer made by a plaintiff is not accepted and the defendant fails to obtain a more 
favorable judgment or award in any action or proceeding other than an eminent domain action, the 
court or arbitrator, in its discretion, may require the defendant to pay a reasonable sum to cover 
costs of the services of expert witnesses, who are not regular employees of any party, actually 
incurred and reasonably necessary in either, or both, preparation for trial or arbitration, or during trial 
or arbitration, of the case by the plaintiff, in addition to plaintiffs costs. 

(e) If an offer made by a defendant is not accepted and the plaintiff fails to obtain a more 
favorable judgment or award, the costs under this section, from the time of the offer, shall be 
deducted from any damages awarded in favor of the plaintiff. If the costs awarded under this section 
exceed the amount of the damages awarded to the plaintiff the net amount shall be awarded to the 
defendant and judgment or award shall be entered accordingly. 

(f) Police officers shall be deemed to be expert witnesses for the purposes of this section; 
plaintiff includes a cross-complainant and defendant includes a cross-defendant. Any judgment or 
award entered pursuant to this section shall be deemed to be a compromise settlement. 

(g) This chapter does not apply to either of the following: 
(1) An offer that is made by a plaintiff in an eminent domain action. 
(2) Any enforcement action brought in the name of the people of the State of 

California by the Attorney General, a district attorney, or a city attorney, acting as a public 
prosecutor. 

(h) The costs for services of expert witnesses for trial under subdivisions (c) and (d) shall not 
exceed those specified in Section 68092.5 of the Government Code. 

(i) This section shall not apply to labor arbitrations filed pursuant to memoranda of 
understanding under the Ralph C. Dills Act (Chapter 10.3 (commencing with Section 3512) of 
Division 4 of Title 1 of the Government Code). 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Santa Clara County Bar Association 
 
STATEMENT OF REASONS 
 
Existing law: Offers of Judgment contains traps for the unwary which reduce the effectiveness of this 
procedure in promoting early settlement of litigation. 
 
This Resolution: Makes costs or attorney fees recoverable only to the extent expressly set forth in the 
offer of judgment. This overturns the rule of cases such as Lanyi v. Goldblum, 177 Cal. App. 3d 181 



 

(1979). The formal language of "each party shall bear its own costs and attorney fees" will no longer be 
required to limit the offer to the amount stated. 

Allows errors to be corrected to the same extent as errors in other judgments. This codifies the 
decision of Zamora v. Clayborn Contracting Group, Inc., 28 Cal. 4th 249 (2002). 
 
The Problem: Settlements are good. Early settlements are even better. The purpose of Section 998 to 
promote settlements is curtailed when this procedure yields uncertain and unpredictable effects. Under 
current interpretations of Section 998, an offeror must explicitly exclude costs and attorney fees from the 
offer. Inadvertent omission of this language makes the offeror liable for more than the express terms of 
the offer of judgment.  This hidden "gotcha" reduces the utility of the section; and unfairly penalizes 
litigants, particularly those in pro per, who are unlikely to understand it. 

Similarly, a drafting error in an offer of judgment should be correctable if it results from mistake, 
surprise, inadvertence or excusable neglect, just like any other defective judgment. Under the Zamora 
decision, it is.  This Resolution adopts and codifies that decision. 
 
IMPACT STATEMENT  
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Martin S. Snitow, Martin S. Snitow Law Corporation, PO 
Box 90278, San Jose, CA. 95109-3278, tel: 408-985-7575, fax: 408-985-7595, 
email: snitow@aya.yale.edu 
 
RESPONSIBLE FLOOR DELEGATE: Martin S. Snitow 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The law is clear as it exists.  Counsel should be deemed to know that if they intend to exclude costs and 
fees from a 998 offer, they must expressly so state.  This has been the known and practiced law for 
years.  In addition, expressly providing that a 998 judgment may be corrected or vacated pursuant to 
section 473 is a bad idea, tending to contravene the finality of a 998 settlement, and encouraging settler’s 
remorse. 
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RESOLUTION  11-07-05 

 
DIGEST 
Bad Faith:  Awarding Attorney’s Fees In Frivolous Litigation 
Adds Code of Civil Procedure section 1037 to award attorney’s fees to the defendant where the court determines that 
the action was brought without reasonable cause or in good faith.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
  
Reasons:  
This resolution adds Code of Civil Procedure section 1037 to award attorney’s fees to the defendant 
where the court determines that the action was brought without reasonable cause or in good faith. This 
resolution should be disapproved because its terms are internally inconsistent, which would lead to 
confusion as to its application.  It should also be disapproved because of the ambiguity in its use of the 
term “prevailing party,” as well as its vagueness as to when a judge is to determine whether an action 
was brought with reasonable cause and in the good faith belief that there was a justifiable controversy 
under the facts and law.  It should also be disapproved because it is unfairly balanced in favor of 
defendants – it will chill claims by plaintiffs, but there is no corresponding disincentive for defendants to 
engage in expensive delay tactics. 
 
The proposed section provides that “In any civil proceeding where the court determines that the action 
was not brought in good faith, the court may award attorney’s fees and costs . . . .”  (emphasis added.)  
However, subdivision (a) to the proposed code section provides that “In any civil proceeding the court, 
upon motion or sua sponte, shall determine whether or not the plaintiff, petitioner, cross-complainant or 
intervenor brought the proceeding with reasonable cause and in good faith . . . . If the court should 
determine that the proceeding was not brought in good faith and with reasonable cause, an additional 
issue shall be decided as to the defense costs . . . and the court shall render judgment in favor of that 
party in the amount of all reasonable and necessary defense costs . . . .”  Thus, in one section of the 
proposed statute, the court has discretion to award defense costs, while in another, the award is 
mandatory under set circumstances.   
 
This resolution should also be disapproved because the proposed section is ambiguous in its use of the 
term “prevailing defendant.”  The language could be read to allow attorney’s fees and costs to be 
awarded only if the defendant prevails on the claim, or as allowing an award if the defendant prevails on 
the motion for recovery of costs.  Increasing the potential for confusion is the reference in the resolution to 
“prevailing party” in subdivision (a), where the section provides that the court shall award “all reasonable 
and necessary defense costs, in addition to those normally awarded to the prevailing party.”  Presumably 
the reference in subdivision (a) is intended to refer to Code of Civil Procedure section 1032, subdivision 
(b), which provides as follows:  “Except as otherwise expressly provided by statute, a prevailing party is 
entitled as a matter of right to recover costs in any action or proceeding. Because the resolution does not 
define “prevailing party,” it is ambiguous, as well as potentially inconsistent in its use of the term.  
 
Should the term “prevailing defendant” be meant to refer to a defendant prevailing on or winning a 
determination that the civil proceeding was not brought in good faith, then the resolution should be 
disapproved because it creates ambiguity as to when a judge is required to determine whether an action 
was brought with reasonable cause and in the good faith belief that there was a justifiable controversy 
under the facts and law.  Moreover, it would allow the court to grant defense costs before ruling on the 
substantive issues of the case, creating the potential for defense costs to be awarded in cases with 
substantive merit that are not ultimately resolved on motion.  A ruling that a proceeding was not filed with 
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objective reasonable cause might conflict with the denial of a motion to dispose of the case under the law 
as applied to the facts in the case.   
 
This resolution will chill claims with merit, without providing any disincentive for defendants to engage in 
expensive delaying tactics.  Arizona Statute section 12-349, cited by the resolution’s proponent in support 
of the resolution, allows for imposition of attorney’s fees and costs if the attorney or party “[b]rings or 
defends a claim without substantial justification,” “[b]rings or defends a claim solely or primarily for delay 
or harassment,” “[u]nreasonably expands or delays the proceeding,” or “[e]ngages in abuse of discovery.”  
(Az. St. § 12-349, subd. A (emphasis added).)  Similarly, California Code of Civil Procedure section 128.7 
allows the imposition of attorney’s fees and costs when a party denies factual contentions without a 
factual basis.  (See Code Civ. Proc. § 128.7, subd. (b)(4).)  In contrast, the proposed resolution only 
allows award of attorney’s fees and costs “to the prevailing defendant.”  Thus, this resolution should also 
be denied because it is too unfairly balanced in favor of defendants.   
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to add Code of 
Civil Procedure section 1037 as follows: 
 
1 §1037 
2 In any civil proceeding where the court determines that the action was not brought in good faith, the 
3 court may award attorney's fees and costs to the prevailing defendants on motion or sua sponte 
4 (a)  In any civil proceeding the court, upon motion or sua sponte, shall determine whether or not the 
5 plaintiff, petitioner, cross-complainant, or intervenor brought the proceeding with reasonable cause 
6 and in good faith belief that there was a justifiable controversy under the facts and the law which 
7 warranted the filing of the complaint, petition, cross-complaint, or complaint in intervention.  If the 
8 court should determine that the proceeding was not brought in good faith and with reasonable cause, 
9 an additional issue shall be decided as to the defense costs reasonably and necessarily incurred by 

10 the party or parties opposing the proceeding, and the court shall render judgment in favor of that 
11 party in the amount of all reasonable and necessary defense costs, in addition to those normally 
12 awarded to the prevailing party.   
13 (b)  "Defense costs," as used in this section, shall include reasonable attorney's fees, expert witness 
14 fees, the expense of services of experts, advisors, and consultants in defense of the proceeding, and 
15 where reasonably and necessarily incurred in defending the proceeding. 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Santa Barbara County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Existing law does not provide sufficient protection for frivolous litigation. 
 
This Resolution:  This Resolution would provide justifiable protection from frivolous litigation and provide 
ethical relief from costs incurred should a defendant face such frivolous litigation.  This is not the same as 
a malicious prosecution action since "malice" is not required, but this code section change would force a 
would-be litigant to seriously consider whether this is a proper action to bring before a court.  And, it 
would allow the court not to be burdened with actions which should not take up court time.  Thus, it would 
create a "civil" equivalent of the protection afforded by Penal Code sections 1447 and 1448. 
 
The Problem:  Currently, a defendant can be brought into court on the filing of a frivolous lawsuit without 
recourse.  The defendant may lose simply due to lack of funds.  Unless the action specifically falls under 
"malicious prosecution" under Government Code section 821.6 for liability of public employees, Penal 
Code sections 1447 and 1448 for criminal actions brought wherein the defendant is subsequently 
exonerated, or Penal Code section 374.2 with respect to discharge or release by sewers or sewer 
systems, there is no protection. 
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 Both Arizona (ARS §12-341.10(a) for contract actions and ARS §12-349 for all other civil actions) as well 
as Ireland have provided for attorney's fees and costs in frivolous litigation cases.  Rule 11of the Federal 
Rules of Civil Procedure (28U.S.C.) also provides for such attorney's fees and costs.   
 
In Europe, the filing of personal injury cases has boomed in the last few years - its nickname in some 
circles is "the American disease".  The Republic of Ireland has gone the furthest in its reform by imposing 
sentences for false evidence of up to 10 years in prison or a 100,000 euro ($130,000) fine resulting in a 
20% drop in such cases according to the Wall Street Journal January 26, 2005.  Other European 
countries have also taken steps.  The U.K.'s Chief Justice Lord Woolf has introduced reforms aimed at 
the cost of litigation in civil claims courts.  The French government has sought to slow the runaway costs 
of medical malpractice insurance by setting up a state office to settle certain cases out of court.  Europe is 
closely watching the success of the Irish reforms to determine further restrictions.  In Ireland, one 
American style company had so many claims filed against it for personal injury (120 by the year 2000) 
that the filers of such claims became known as "have-a-go-Charlies".  It is time that California joins the 
effort to curb frivolous litigation and preserve the sanctity of our judicial system for the legitimate cases. 
 
Adding Code of Civil Procedure section 1037 will further public policy by affording all defendants 
protection from frivolous litigation, saving huge amounts of taxpayer funds by keeping frivolous litigants 
out of the courts by having a deterring effect upon those who would otherwise bring frivolous lawsuits, 
and would have a beneficial effect upon the process. 
 
IMPACT STATEMENT 
 
This proposed resolution will affect California Code of Civil Procedure section 1717. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Betty L. Jeppesen, 800 Garden Street, Suite K, Santa 
Barbara, CA  93101; 805/963-8621; FAX 805/962-9981, islay@impulse.net 
 
RESPONSIBLE FLOOR DELEGATE:  Betty L. Jeppesen 
 
COUNTERARGUMENTS 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution would have an unacceptable chilling effect on the bringing of just and meritorious litigation.  
There are ample protections already in place to discourage bad faith and frivolous lawsuits.  Having the 
trial judge make a finding as to whether the lawsuit over which he or she just presided was or was not in 
good faith would almost certainly lead to unfair results, and provide an uncertain new area for appeal and 
continued litigation. 
 
BAR ASSOCIATION OF SAN FRANCISCO 
 
This resolution would add an entirely new section to the Code of Civil Procedure dealing with awarding 
fees and costs as a sanction for engaging in frivolous litigation.  Code of Civil Procedures Sections 128.5 
through 128.7 currently deal with this problem, and Resolution 09-04-05 proposes amendments to 
strengthen Section 128.6 when Section 128.7 expires.  It would be confusing for the Conference to 
adopted two different proposals dealing with the same issue.  Resolution 09-04-05 is the preferable 
solution, as it establishes more specific standards for the courts to implement and encourages resolution 
of disputes over frivolous litigation through meet and confer efforts. 
 
SACRAMENTO COUNTY BAR ASSOCIATION  
 
This resolution suffers two flaws.  It is unfairly one-sided, and it is unconstitutional.   
It is not even-handed because it proposes to sanction only plaintiffs for bringing frivolous lawsuits.  It does 
nothing to the defendant who frivolously denies a complaint simply to delay justice and force the plaintiff 
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and the court to suffer the needless burden and expense of litigating an action to which there is no 
plausible defense.  Nor does it penalize the defendant who frivolously asserts every affirmative defense 
known to Anglo-American jurisprudence. 
 
In contrast to this resolution, FRCP rule 11, which the author cites, is even-handed.  It provides sanctions 
for any frivolous document presented to the court—complaint, answer or other document—regardless of 
which party presented it. 
  
The resolution also denies due process.  It would require the court to sanction a plaintiff sua sponte if the 
court determines that the action, including a cross-complaint or complaint in intervention, was frivolous. 
 
A court’s sua sponte imposition of sanctions for frivolous litigation, without prior fair warning and 
opportunity to be heard, denies rudimentary due process. O’Brien v. Cseh (1983) 148 Cal.App.3d 957, 
962; Marriage of Fuller (1985) 163 Cal.App.3d 1070, 1078); see also Marriage of Flaherty (1982) 31 
Cal.3d 637, 652 (same where frivolous appeal sanctions imposed without prior notice and opportunity for 
hearing). 
 
The resolution also denies due process in not providing that the court must state in detail its reasons for 
imposing sanctions.  Flaherty, 31 Cal.3d at 654; O’Brien, 148 Cal.App.3d at 962.  Requiring the court to 
specify the reasons for sanctions is also important to ensure that a court does not abuse its power to 
sanction, and to aid a reviewing court in determining whether the trial court abused its discretion in 
imposing sanctions.  Lavine v. Hospital of the Good Samaritan (1985) 69 Cal.App.3d 1019, 1029. 
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RESOLUTION  11-08-05 
 
 
DIGEST 
Attorney’s Fees:  Award In Frivolous Litigation 
This resolution amends Code of Civil Procedure section 1038 to delete certain requirements for the award 
of defense costs in frivolous cases.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Code of Civil Procedure section 1038 to delete certain requirements for the award 
of defense costs in frivolous cases.   This resolution should be disapproved because it creates ambiguity 
as to when a judge is required to determine whether an action was brought with reasonable cause and in 
the good faith. Moreover, it would allow the court to grant defense costs before ruling on the substantive 
issues of the case, creating the potential for defense costs to be awarded in cases with substantive merit. 
A ruling that a proceeding was not filed with objective reasonable cause might conflict with the denial of a 
motion to dispose of the case under the law.  Finally, it requires the court to determine the issue without a 
motion from the defendant and would no longer require proper notice to the plaintiff.  The lack of any 
requirement for proper notice and an opportunity to be heard violates due process and has the potential 
to chill the legitimate exercise of rights.  Moreover, because the amendment dispenses with the necessity 
of a motion, it creates ambiguity as to the procedural mechanism by which a court is required to make the 
analysis required by the statute. 
 
Section 1038 already allows defendants in “any civil proceeding under the California Tort Claims Act or 
for express or implied indemnity or for contribution in any civil action” to recover defense costs.  (Code 
Civ. Proc. § 1038. subd. (a).)  The statute already provides protection from frivolous litigation. (See, e.g., 
Gamble v. Los Angeles Dept. of Water and Power (2002) 97 Cal.App.4th 253) (plain purpose of statute 
permitting public entities to recover defense costs in proceedings under Tort Claims Act is to discourage 
frivolous lawsuits against public entitles by providing public entities with an alternate remedy to a 
constitutionally proscribed action for malicious prosecution.)  Defendants also have the option of pursuing 
claims for malicious prosecution, which both provides additional recourse for defendants and discourages 
frivolous lawsuits.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 1038 to read as follows: 
 
1 
2 

§ 1038   
(a)  In any civil proceeding under the California Tort Claims Act or for express or implied indemnity or 
for contribution in any civil action, the court, upon motion of the defendant or cross-defendant, shall, 3 
at the time of the granting of any summary judgment, motion for directed verdict, motion for judgment 4 

5 under Section 631.8, or any nonsuit dismissing the moving party other than the plaintiff, petitioner, 
cross-complainant, or intervenor, or at a later time set forth by rule of the Judicial Council adopted 6 
under Section 1034 determine whether or not the plaintiff, petitioner, cross-complainant, or intervene 
or brought the proceeding with reasonable cause and in the good faith belief that there was a 
justifiable controversy under the facts and law which warranted the filing of the complaint, petition, 
cross-complaint, or complaint in intervention.  If the court should determine that the proceeding was 
not brought in good faith and with reasonable cause, an additional issue shall be decided as to the 
defense costs reasonably and necessarily incurred by the party or parties opposing the proceeding, 
and the court shall render judgment in favor of that party in the amount of all reasonable and 

7 
8 
9 

10 
11 
12 
13 
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necessary defense costs, in addition to those costs normally awarded to the prevailing party.  An 14 
15 award of defense costs under this section shall not be made except on notice contained in a party’s 

papers and an opportunity to be heard. 16 
17 
18 
19 

(b)  “Defense costs,” as used in this section, shall include reasonable attorneys’ fees, expert witness 
fees, the expense of services of experts, advisers, and consultants in defense of the proceeding, and 
where reasonably and necessarily incurred in defending the proceeding. 
(c)  This section shall be applicable only on motion made prior to the discharge of the jury or entry of 20 

21 
22 
23 
24 
25 

judgment, and any Any party requesting the relief pursuant to this section waives any right to seek 
damages for malicious prosecution.  Failure to make the motion shall not be deemed a waiver of the 
right to pursue a malicious prosecution action.   
(d)  This section shall only apply if the defendant or cross-defendant has made a motion for summary 
judgment, judgment under Section 631.8, directed verdict, or nonsuit and the motion is granted. 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Santa Barbara County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Existing law does not provide sufficient protection for frivolous litigation. 
 
This Resolution:  This Resolution would provide justifiable protection from frivolous litigation and provide 
ethical relief from costs incurred should a defendant face such frivolous litigation.  This is not the same as 
a malicious prosecution action since “malice” is not required, but this code section change would force a 
would-be litigant to seriously consider whether this is a proper action to bring before a court.  And, it 
would allow the court not to be burdened with actions which should not take up court time.  Thus, it would 
create a “civil” equivalent of the protection afforded by Penal Code Sections 1447 and 1448. 
 
The Problem:  Currently, a defendant can be brought into court on the filing of a frivolous lawsuit without 
recourse.  The defendant may lose simply due to lack of funds.  Unless the action specifically falls under 
“malicious prosecution” under Government Code Section 821.6 for liability of public employees, Penal 
Code Sections 1447 and 1448 for criminal actions brought wherein the defendant is subsequently 
exonerated, or Penal Code Section 374.2 with respect to discharge or release by sewers or sewer 
systems, there is no protection. 
 
Changing California Code of Civil Procedure Section 1038 will further public policy by affording all 
defendants protection from frivolous litigation, saving huge amounts of taxpayer funds by keeping 
frivolous litigants out of the courts by having a deterring effect upon those who would otherwise bring 
frivolous lawsuits, and would have a beneficial effect upon the process. 
 
IMPACT STATEMENT 
 
This proposed resolution will affect California Code of Civil Procedure Section 631.8 and 1034. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Betty L. Jeppesen, 800 Garden Street, Suite K, Santa 
Barbara, CA  93101; 805/963-8621; FAX 805/962-9981, islay@impulse.net 
 
RESPONSIBLE FLOOR DELEGATE:  Betty L. Jeppesen 
 
COUNTERARGUMENTS 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution would have an unacceptable chilling effect on meritorious litigation.  Section 1038 and 
other statutes and laws already provide ample protection against frivolous lawsuits.  The award of 
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defense costs should only be done on motion and with an opportunity to be heard, as Section 1038 
presently provides. 
 
BAR ASSOCIATION OF SAN FRANCISCO 
 
Code of Civil Procedure Section 1038 permits a court to award sanctions for bad faith litigation in a limited 
category of cases after granting summary judgment (or similar dispositive motions) in favor of a 
defendant.  It is primarily intended to permit governmental entities, which are prohibited from bringing 
malicious prosecution actions, to recover fees and costs in cases of unjustified, bad faith litigation.  This 
resolution proposes to eliminate three requirements of the current law: 1) that defendant must prevail in a 
dispositive motion, 2) that the party against whom costs are awarded must receive notice and an 
opportunity to be heard and 3) that the motion must be brought before the jury is discharged or judgment 
is entered. 
 
No good argument is advanced for these changes.  In addition, the elimination of the notice and 
opportunity to be heard requirement is probably unconstitutional.  Also, Section 1038 itself is something of 
a curiosity and appears to have pre-dated Sections 128.5 through 128.7.  It may currently be redundant.  
Certainly, it does not need to be made more sweeping. 
 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
This resolution denies due process.  It would require the court to sanction a plaintiff sua sponte if the 
court determines that the action, including a cross-complaint or complaint in intervention, was frivolous.    
 
A court’s sua sponte imposition of sanctions for frivolous litigation, without prior fair warning and 
opportunity to be heard, denies rudimentary due process. O’Brien v. Cseh (1983) 148 Cal.App.3d 957, 
962; Marriage of Fuller (1985) 163 Cal.App.3d 1070, 1078); see also Marriage of Flaherty (1982) 31 
Cal.3d 637, 652 (same where frivolous appeal sanctions imposed without prior notice and opportunity for 
hearing). 
  
The resolution further denies due process in not providing that the court must state in detail its reasons 
for imposing sanctions.  Flaherty, 51 Cal.3d at 654; O’Brien, 148 Cal.App.3d at 962.  Requiring the court 
to specify why sanctions are imposed is also important to ensure that a court does not abuse its power to 
sanction, and to aid a reviewing court in determining whether the trial court abused its discretion in 
imposing sanctions.  Lavine v. Hospital of the Good Samaritan (1985) 169 Cal.App.3d 1019, 1029. 
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RESOLUTION 11-09-05 
 
DIGEST 
Production of Documents:  Notice to Consumer 
Amends Code of Civil Procedure section 1985.3 to require that a party requesting documents must 
provide notice to consumers.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to resolution 11-12-05. 
  
Reasons 
This resolution amends California Code of Civil Procedure section 1985.3 to require that a party 
requesting documents must provide notice to consumers. This resolution should be disapproved because 
it will create an undue burden on the party seeking to ascertain the identity and contact information of the 
consumers. 
 
The resolution requires a party seeking to obtain consumers records to provide notice to the consumer who is 
subject to the request.  However, typically, only the defendants have access to that information. Frequently, 
the plaintiff does not have the means to provide the notice to the consumers. The impact on this resolution is 
that discovery from a party seeking legitimate consumer records will be thwarted because of the undue burden 
of providing notice to consumers whom the party cannot locate.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 1985.3 to read as follows: 
 

§ 1985.3 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 

(a) For purposes of this section, the following definitions apply: 
(1) “Personal record” means the original, any copy of books, documents, other writings, or electronic 
data pertaining to a consumer and which are maintained by any “witness” which is a physician, 
dentist, ophthalmologist, optometrist, chiropractor, physical therapist, acupuncturist, podiatrist, 
veterinarian, veterinary hospital, veterinary clinic, pharmacist, pharmacy, hospital, medical center, 
clinic, radiology or MRI center, clinical or diagnostic laboratory, state or national bank, state or federal 
association (as defined in Section 5102 of the Financial Code), state or federal credit union, trust 
company, anyone authorized by this state to make or arrange loans that are secured by real property, 
security brokerage firm, insurance company, title insurance company, underwritten title company, 
escrow agent licensed pursuant to Division 6 (commencing with Section 17000) of the Financial Code 
or exempt from licensure pursuant to Section 17006 of the Financial Code, attorney, accountant, 
institution of the Farm Credit System, as specified in Section 2002 of Title 12 of the United States 
Code, or telephone corporation which is a public utility, as defined in Section 216 of the Public 
Utilities Code, or psychotherapist, as defined in Section 1010 of the Evidence Code, or a private or 
public preschool, elementary school, secondary school, or postsecondary school as described in 
Section 76244 of the Education Code.  
(2) “Consumer” means any individual, partnership of five or fewer persons, association, or trust which 
has transacted business with, or has used the services of, the witness or for whom the witness has 
acted as agent or fiduciary. 
(3) “Subpoenaing Requesting party” means the person or persons causing a subpoena duces tecum, 21 
a request for identification and production of documents under Code of Civil Procedure Section 2031, 22 
or a deposition notice, accompanied by a request to produce documents, under Code of Civil 23 
Procedure Section 2030 to be issued or served in connection with any civil action or proceeding 
pursuant to this code.  “Requesting party”

24 
, but shall not include the state or local agencies described 

in Section 7465 of the Government Code, or any entity provided for under Article VI of the California 
Constitution in any proceeding maintained before an adjudicative body of that entity pursuant to 

25 
26 
27 



 
11-09-2 

28 Chapter 4 (commencing with Section 6000) of Division 3 of the Business and Professions Code. 
(4) “Document request” means a subpoena duces tecum, a request for identification and production 29 
of documents under Code of Civil Procedure Section 2031, or a deposition notice, accompanied by a 30 
request to produce documents, under Code of Civil Procedure Section 2030. 31 
(45) “Deposition officer” means a person who meets the qualifications specified in paragraph (3) of 
subdivision (d) of Section 2020. 

32 
33 

(b) Prior to the date called for in the subpoena duces tecumdocument request for the production of 
personal records, the subpoenaing party

34 
requesting party shall serve or cause to be served on the 

consumer whose records are being sought a copy of the subpoena duces tecum
35 

document request, of 
the affidavit supporting the issuance of the subpoena, if any, and of the notice described in 
subdivision (e), and proof of service as indicated in paragraph (1) of subdivision (c).  This service 
shall be made as follows:  

36 
37 
38 
39 
40 
41 
42 
43 
44 
45 

(1) To the consumer personally, or at his or her last known address, or in accordance with Chapter 5 
(commencing with Section 1010) of Title 14 of Part 3, or, if he or she is a party, to his or her attorney 
of record.  If the consumer is a minor, service shall be made on the minor=s parent, guardian, 
conservator, or similar fiduciary, or if one of them cannot be located with reasonable diligence, then 
service shall be made on any person having the care or control of the minor or with whom the minor 
resides or by whom the minor is employed, and on the minor if the minor is at least 12 years of age. 
(2) Not less than 10 days prior to the date for production specified in the subpoena duces tecum 46 
document request, plus the additional time provided by Section 1013 if service is by mail. 47 

48 
49 

(3) At least five days prior to service upon the custodian of the records, plus the additional time 
provided by Section 1013 if service is by mail. 
(c) Prior to the production of the records, the subpoenaing partyrequesting party shall do either of the 
following:  

50 
51 
52 
53 
54 
55 
56 
57 

(1) Serve or cause to be served upon the witness a proof of personal service or of service by mail 
attesting to compliance with subdivision (b). 
(2) Furnish the witness a written authorization to release the records signed by the consumer or by 
his or her attorney of record.  The witness may presume that any attorney purporting to sign the 
authorization on behalf of the consumer acted with the consent of the consumer, and that any 
objection to release of records is waived. 
(d) A subpoena duces tecumdocument request for the production of personal records shall be served 
in sufficient time to allow the witness a reasonable time, as provided in paragraph (1) of subdivision 
(d) of Section 2020, to locate and produce the records or copies thereof. 

58 
59 
60 

(e) Every copy of the subpoena duces tecumdocument request and affidavit, if any, served on a 
consumer or his or her attorney in accordance with subdivision (b) shall be accompanied by a notice, 
in a typeface designed to call attention to the notice, indicating that (1) records about the consumer 
are being sought from the witness named on the document request

61 
62 
63 

subpoena; (2) if the consumer 
objects to the witness furnishing the records to the party seeking the records, the consumer must file 
papers with the court or serve a written objection as provided in subdivision (g) prior to the date 
specified for production on the subpoena

64 
65 
66 

document request; and (3) if the party who is seeking the 
records will not agree in writing to cancel or limit the subpoena

67 
document request, an attorney should 

be consulted about the consumer’s interest in protecting his or her  rights of privacy.  If a notice of 
taking of deposition is also served with a subpoena duces tecum

68 
69 

, that other notice may be set forth in 
a single document with the notice required by this subdivision. 

70 
71 

(f) A subpoena duces tecumdocument request for personal records maintained by a telephone 
corporation which is a public utility, as defined in Section 216 of the Public Utilities Code, shall not be 
valid or effective unless it includes a consent to release, signed by the consumer whose records are 
requested, as required by Section 2891 of the Public Utilities Code. 

72 
73 
74 
75 

(g) Any consumer whose personal records are sought by a subpoena duces tecumdocument request 76 
and who is a party to the civil action in which this subpoena duces tecumdocument request is served 
may, prior to the date for production, bring a motion under Section 1987.1 to quash or modify the 
subpoena duces tecum

77 
78 

document request.  Notice of the bringing of that motion shall be given to the 
witness and deposition officer at least five days prior to production.  The failure to provide notice to 
the deposition officer shall not invalidate the motion to quash or modify the subpoena duces 

79 
80 
81 

tecumdocument request but may be raised by the deposition officer as an affirmative defense in any 
action for liability for improper release of records.  Any other consumer or nonparty whose personal 
records are sought by a subpoena duces tecum

82 
83 

document request may, prior to the date of 84 
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production, serve on the subpoenaing partyrequesting party the witness, and the deposition officer, a 
written objection that cites the specific grounds on which production of the personal records should 
be prohibited.  No witness or deposition officer shall be required to produce personal records after 
receipt of notice that the motion has been brought by consumer, or after receipt of a written objection 
from a nonparty consumer, except upon order of the court in which the action is pending or by 
agreement of the parties, witnesses, and consumers affected.  The party requesting a consumer=s 
personal records may bring a motion under Section 1987.1 to enforce the document 

85 
86 
87 
88 
89 
90 
91 

requestsubpoena within 20 days of service of the written objection.  The motion shall be 
accompanied by a declaration showing a reasonable and good faith attempt at informal resolution of 
the dispute between the party requesting the personal records and the consumer or the consumer’s 
attorney. 

92 
93 
94 
95 
96 (h) Upon good cause shown and provided that the rights of witnesses and consumers are preserved, 

a subpoenaing partyrequesting party shall be entitled to obtain an order shortening the time for 
service of a subpoena duces tecum

97 
document request or waiving the requirements of subdivision (b) 

where due diligence by the subpoenaing party
98 

requesting party has been shown.  99 
(i) Nothing contained in this section shall be construed to apply to any subpoena duces 100 
tecumdocument request which does not request the records of any particular consumer or 
consumers and which requires a custodian of records to delete all information which would in any 
way identify any consumer whose records are to be produced. 

101 
102 
103 
104 
105 
106 
107 

(j) This section shall not apply to proceedings conducted under Division 1 (commencing with Section 
50), Division 4 (commencing with Section 3200), Division 4.5 (commencing with Section 6100), or 
Division 4.7 (commencing with Section 6200) of the Labor Code. 
(k) Failure to comply with this section shall be sufficient basis for the witness to refuse to produce the 
personal records sought by a subpoena duces tecumdocument request. 108 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Requires parties who obtain consumer records to give notice to the consumer whose 
records are sought only if the party issues a subpoena duces tecum to obtain the records. 
 
This Resolution:  Would require parties who obtain consumer records to give notice to the consumer 
regardless of what discovery method is used to obtain the records. 
 
The Problem:  Consumers expect that their records are confidential.  California Code of Civil Procedure 
Section 1985.3 acknowledges the confidential nature of these records and provides consumers with 
notice, and an opportunity to object, when a third party is seeking their records in litigation.  That right 
arises, however, only when the party seeking the documents uses a subpoena duces tecum.  When the 
entity holding the records is a party to the lawsuit, typically the records are produced without the consumer 
receiving notice or having any right to protect their privacy. 
 
The individual’s right of privacy should not rise and fall upon the method of discovery chosen.  This bill 
would close that loophole by requiring that consumers receive notice whenever their records are being 
sought, regardless of the method used to obtain those records. 
 
In accordance with CDCBA rules, BASF timely offers this resolution for consideration. Consistent with 
traditional CDCBA practice, the Proponent reserves the right to timely withdraw or amend the resolution. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Margaret J. Grover, Haight, Brown & Bonesteel, LLP, 100 
Bush Street 27th Floor, San Francisco, CA 94104, telephone (415) 986-7700, facsimile (415) 986-6945, e-
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mail mgrover@hbblaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Margaret J. Grover 
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RESOLUTION 11-10-05 
 
 
 

DIGEST 
Civil Procedure: Shortened Time for Expert Exchange and Disclosure 
Amends Code of Civil Procedure sections 2034.220, 2034.230 and 2034.280 to shorten the time for 
exchange of expert designations and disclosure in forcible entry/detainer and unlawful detainer cases. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Code of Civil Procedure sections 2034.220, 2034.230 and 2034.280 to shorten the 
time for exchange of expert designations and disclosure in forcible entry/detainer and unlawful detainer 
cases. This resolution should be disapproved because the dates specified would impose an unfair 
disadvantage on defendants. 
 
Forcible entry/detainer and unlawful detainer are summary proceedings. Once filed and served, the 
defendant has five days to answer. (Code of civil procedures section 1167.3.) If plaintiff serves a request 
the next day, trial will be set within 26 days of the original service.  If plaintiff serves notice of the trial date 
on the same day as requested, defendant would be expected to find, consult, retain and designate an 
expert two days later. An oral deposition could be scheduled three days later. Thus a defendant could be 
required to provide an expert for deposition and depose the opposing expert, all within 11 days of service. 
Plaintiff, on the other hand, would have as much time as needed before filing suit to retain an expert, have 
that person examine the premises under the provisions of a lease or tenancy agreement and prepare a 
comprehensive report before the expert’s deposition is taken. Given that experts are restricted in trial 
testimony to that given in deposition, this gives landlords too great an advantage in trial.  
 
The contemplated time frame of a summary proceeding is simply too short to accommodate expert 
testimony under Code of Civil Procedure section 2034. If the case is complicated enough to require expert 
testimony, either the parties should agree on a reasonable time frame under Code of Civil Procedure 
section 1170.5, subdivision (b) or the court should set a reasonable date under section 1170.5, subdivision 
(c). 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure sections 2034.210, 2034.220, 2034.230, and 2034.280 
as follows: 
 

§ 2034.210 1 
After the setting of the initial trial date for the action, except in a forcible entry, forcible 2 

detainer or unlawful detainer action after service of summons, any party may obtain discovery by 
demanding that all parties simultaneously exchange information concerning each other's expert trial 
witnesses to the following extent: 

3 
4 
5 
6 
7 
8 
9 

(a) Any party may demand a mutual and simultaneous exchange by all parties of a list 
containing the name and address of any natural person, including one who is a party, whose oral or 
deposition testimony in the form of an expert opinion any party expects to offer in evidence at the 
trial. 
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10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 

(b) If any expert designated by a party under subdivision (a) is a party or an employee of a 
party, or has been retained by a party for the purpose of forming and expressing an opinion in 
anticipation of the litigation or in preparation for the trial of the action, the designation of that witness 
shall include or be accompanied by an expert witness declaration under Section 2034.260. 

(c) Any party may also include a demand for the mutual and simultaneous production for 
inspection and copying of all discoverable reports and writings, if any, made by any expert described 
in subdivision (b) in the course of preparing that expert's opinion. 
 
§ 2034.220 

Any party may make a demand for an exchange of information concerning expert trial 
witnesses without leave of court.  A party shall make this demand no later than the 10th day after the 
initial trial date has been set, or 70 days before that trial date, whichever is closer to the trial date, 21 
except in a forcible entry, forcible detainer or unlawful detainer action, in which case the demand may 22 
be made any time before trial. 23 

24 
25 
26 
27 
28 
29 
30 
31 

 
§ 2034.230 

(a) A demand for an exchange of information concerning expert trial witnesses shall be in 
writing and shall identify, below the title of the case, the party making the demand.  The demand shall 
state that it is being made under this chapter. 

(b) The demand shall specify the date for the exchange of lists of expert trial witnesses, 
expert witness declarations, and any demanded production of writings.  The specified date of 
exchange shall be 50 days before the initial trial date, or 20 days after service of the demand, 
whichever is closer to the trial date, except in a forcible entry, forcible detainer, or unlawful detainer 32 
action, in which case the specified date of exchange shall be no earlier than two days after service of 33 
notice of the trial date, unless the court, on motion and a showing of good cause, orders an earlier or 
later date of exchange. 

34 
35 
36 
37 

 
§ 2034.280 

(a) Within 20 days after the exchange described in Section 2034.260, except in a forcible 38 
entry, forcible detainer or unlawful action, in which case within five days after the exchange described 39 
in Section 2034.260, any party who engaged in the exchange may submit a supplemental expert 
witness list containing the name and address of any experts who will express an opinion on a subject 
to be covered by an expert designated by an adverse party to the exchange, if the party 
supplementing an expert witness list has not previously retained an expert to testify on that subject. 

40 
41 
42 
43 
44 
45 
46 
47 
48 
49 

(b) This supplemental list shall be accompanied by an expert witness declaration under 
subdivision (c) of Section 2034.260 concerning those additional experts, and by all discoverable 
reports and writings, if any, made by those additional experts. 

(c) The party shall also make those experts available immediately for a deposition under 
Article 3 (commencing with Section 2034.410), which deposition may be taken even though the time 
limit for discovery under Chapter 8 (commencing with Section 2024.010) has expired. 

(d) In a forcible entry, forcible detainer or unlawful action, an oral deposition shall be 50 
scheduled for a date at least three days after service of the deposition notice. 51 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Has no provision for special deadlines for the disclosure and exchange of expert witness 
information in forcible entry, forcible detainer, or unlawful detainer actions. 
 
This Resolution: Would create shortened deadlines for expert disclosure and discovery in such actions. 
 



 
 

11-10-3 

The Problem:  The exchange of expert witness information benefits the courts and parties by narrowing 
issues for trial.  However, because forcible entry, forcible detainer and unlawful actions are summary 
proceedings set on no more than 20 days notice (Code Civ. Proc., ' 1170.5), the statutory exchange is 
generally not available.  Shortened timelines should be instituted for the disclosure and discovery of expert 
witnesses in such summary proceedings. 
 
In accordance with CDCBA rules, BASF timely offers this resolution for consideration. Consistent with 
traditional CDCBA practice, the Proponent reserves the right to timely withdraw or amend the resolution. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Steven S. Rosenthal, 1388 Sutter Street, Suite 521, San 
Francisco, CA 94109; telephone (415) 928-7300; email: ssrlaw@pacbell.net. 
 
RESPONSIBLE FLOOR DELEGATE: Steven S. Rosenthal 
 
COUNTERARGUMENT  
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The formalities of demand, exchange and deposing of experts should not be extended to unlawful detainer 
actions; precisely because they are and should remain summary proceedings 
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RESOLUTION 11-11-05 
 
DIGEST 
Discovery: Place of Deposition of Plaintiff or Cross-complaintant 
Amends Code of Civil Procedure sections 2025.250 and 2025.260 to allow a plaintiff or cross-
complainant’s deposition to be taken where the action is pending or within 75 miles of the deponent’s 
residence. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure sections 2025.250 and 2025.260 to allow a plaintiff or 
cross-complainant’s deposition to be taken where the action is pending or within 75 miles of the 
deponent’s residence.  This resolution should be disapproved because the burden imposed on the parties 
outweighs its benefits.  
 
The Constitution guarantees individuals sufficient access to civil courts.  (U.S. Const. amend. I and XIV.)  
However, practically speaking, the fundamental right of access to the civil courts by individuals of low and 
moderate means is limited.  (James W. Meeker & John Dombrink (1993) Access to the Civil Court for 
Those of Low and Moderate Means, 66 S. Cal. L. Rev 2217, 2218.)  A national poll for the American Bar 
Association and reports by the California State Bar discovered that many Americans could neither afford 
nor receive legal help for a civil legal problem.  (Ibid.)  Today, “many Californians . . . cannot afford to pay 
the rates of even moderately priced attorneys for pressing legal needs.”  (Ibid.) 
 
Many indigent plaintiffs retain attorneys who assist them by paying filing fees, expert witness fess, jury 
fees, deposition costs, and related travel expenses.  Here, this resolution would cause a significant 
increase in litigation costs to plaintiffs and their attorneys who would be forced to travel great distances to 
take the deposition of the defendant/cross-complainant.  Increasing the out-of-pocket expenses could 
have a chilling effect on the ability of plaintiffs with low and moderate means and those in rural areas to 
access the civil courts of California.  Therefore, this resolution should be disapproved because it 
negatively influences the fundamental right to access to courts of our State’s most vulnerable citizens. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure Sections 2025.250 and 2025.60 to read as follows: 
 
1 
2 

§2025.250 
 (a) Unless the court orders otherwise under Section 2025.260, the deposition of a natural 
person, whether or not a party other than a plaintiff or cross-complainant to the action, shall be taken 
at a place that is, at the option of the party giving notice of the deposition, either within 75 miles of 
the deponent’s residence, or within the county where the action is pending and within 150 miles of 
the deponent’s residence.  The deposition of a natural person who is a plaintiff or cross-complainant 

3 
4 
5 
6 
7 to the action may be taken within the county where the action is pending or within 75 miles of the 
8 deponent’s residence. 

 (b) The deposition of an organization that is a party plaintiff or cross-complainant to the 
action shall be taken at a place that is, at the option of the party giving notice of the deposition, either 
within 75 miles of any of 

9 
10 

the organization’s principal executive or business offices in California, or 
within the county where the action is pending and within 150 miles of that office

11 
. 12 

13 
14 
15 

 (c) Unless the organization consents to a more distant place, the deposition of any other 
organization shall be taken within 75 miles of the organization’s principal executive or business office 
in California, unless the organization consents to a more distant place.  If the organization has not 
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16 
17 
18 
19 
20 
21 

designated a principal executive or business office in California, the deposition shall be taken at a 
place that is, at the option of the party giving notice of the deposition, either within the county where 
the action is pending, or within 75 miles of any executive or business office in California of the 
organization. 
 
§2025.260 

22  (a) A party desiring to take the deposition of a natural person who is not a party plaintiff or 
23 
24 

cross-complainant to the action or an officer, director, managing agent, or employee of a party may 
make a motion for an order that the deponent attend for deposition at a place that is more distant 
than that permitted under Section 2025.250.  Likewise a plaintiff or cross-complainant to the action 25 

26 whose deposition has been noticed in the county where the action is pending may make a motion to 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 

have the deposition held at a different location.  Theseis motions shall be accompanied by a 
declaration under Section 2016.040. 
 (b) In exercising its discretion to grant or deny this motion, the court shall take into 
consideration any factor tending to show whether the interests of justice will be served by requiring 
the deponent’s attendance at that more distant place, including, but not limited to, the following: 
 (1) Whether the moving party selected the forum. 
 (2) Whether the deponent will be present to testify at the trial of the action. 
 (3) The convenience of the deponent. 
 (4) The feasibility of conducting the deposition by written questions under Chapter 11 
(commencing with Section 2028.010), or of using a discovery method other than a deposition. 
 (5) The number of depositions sought to be taken at a place more distant than that 
permitted under Section 2025.250. 
 (6) The expense to the parties of requiring the deposition to be taken within the distance 
permitted under Section 2025.250. 
 (7) The whereabouts of the deponent at the time for which the deposition is scheduled. 
 (c) The order may be conditioned on the advancement by the moving party of the 
reasonable expenses and costs to the deponent non-moving party for travel to the place of 
deposition. 

43 
44 
45  (d) The court shall impose a monetary sanction under Chapter 7 (commencing with Section 

2023.010) against any party, person, or attorney who unsuccessfully makes or opposes a motion to 46 
47 
48 
49 

increase travel limits for a party deponent under subsection (a), above, unless it finds that the one 
subject to the sanction acted with substantial justification or that other circumstances make the 
imposition of the sanction unjust. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Requires the deposition of a plaintiff who resides outside the county where an action was 
filed to be taken either within 75 miles of the plaintiff’s residence or within the county where the action is 
pending and within 150 miles of the plaintiff’s residence. 
 
This Resolution:  Would create a presumption that the deposition of a plaintiff or cross-complainant will be 
taken in the county where the action is pending. 
 
The Problem:  Generally, a defendant who is sued by a plaintiff from outside the county of venue may 
depose the plaintiff only at his or her residence or its place of business.  This creates a seemingly unfair 
result  the party being sued must usually travel great distances to take the deposition of the party that 
initiated the action, or seek a special dispensation from the court to require the plaintiff to travel to the 
chosen forum for his or her deposition. 
 
A plaintiff has much more opportunity than a defendant to choose the forum of the action.  Therefore, it is 
only fair to require the plaintiff to travel to the forum for deposition.  Federal practice dictates generally 
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that the plaintiff must be made available for deposition in the district where the action was filed.  (Gibbs v. 
National R.R. Passenger Corp. (N.D. Ind. 1997) 170 F.R.D. 452, 453; accord, Archer Daniels Midland v. 
Aon Risk Services, Inc.(D. Minn. 1999) 187 F.R.D. 578, 588.)  This resolution would make California 
practice consistent with the federal rule, and would result in a more equitable imposition of discovery 
expenses. 
 
In accordance with CDCBA rules, BASF timely offers this resolution for consideration. Consistent with 
traditional CDCBA practice, the Proponent reserves the right to timely withdraw or amend the resolution. 
 
IMPACT STATEMENT 
 
This resolution does not impact any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  John T. Hansen, Nossaman, Guthner, Knox & Elliott, LLP, 
50 California Street, San Francisco, CA 94111; (415) 438-7245, jhansen@nossaman.com. 
 
RESPONSIBLE FLOOR DELEGATE:  John T. Hansen 
 
COUNTERARGUMENT  
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
Plaintiffs and cross-complainants should be treated the same as any other party deponents.  Venue 
statutes tend to favor the convenience of defendants.  Plaintiffs do not have free choice of where to file 
their lawsuits, and are frequently required to file at long distances from their residences. 
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RESOLUTION 11-12-05  
 
DIGEST 
Production of Documents: Notice to Employee 
Amends Code of Civil Procedure section 1985.6 to require a party seeking to acquire employment 
records to give notice to the employee. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to resolution 11-09-05. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1985.6 to require a party seeking to acquire 
employment records give notice to the employee.  This resolution should be disapproved in principle 
because it will create an undue burden on the party seeking to acquire the employment records.   
 
The resolution requires a party seeking to obtain employment records to provide notice to the employee 
who is subject to the request.  However, typically, only the employer, frequently a defendant in the 
litigation, has access to the information necessary to give such notice. Under the present statute, a 
responding party objects and asserts the privacy interests of these third parties as a means of thwarting 
production.  The impact of this resolution is that discovery to employers seeking legitimate relevant 
employment records will be thwarted because of the undue burden of providing notice to employees 
whom plaintiff cannot locate.   The proposed amendment to Section 1985.6 will thus cause an 
unreasonable increase to parties in both time and money without accomplishing the stated objectives of 
preserving the privacy interests of the involved employee.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 1985.6 to read as follows: 
 
1 
2 
3 
4 
5 
6 

§ 1985.6 
(a) For purposes of this section, the following definitions apply:  
(1) “Employment records” means the original or any copy of books, documents, other 

writings, or electronic data pertaining to the employment of any employee maintained by the current 
or former employer of the employee. 

(2) “Employee” means any individual who is or has been employed by a witness subject to a 
subpoena duces tecum document request.  7 

(3) “Subpoenaing Requesting party” means the person or persons causing a subpoena 8 
9 duces tecum, a request for identification and production of documents under Code of Civil Procedure 

Section 2031, or a deposition notice, accompanied by a request to produce documents, under Code 10 
of Civil Procedure Section 2030 to be issued or served in connection with any civil action or 
proceeding.

11 
 Requesting party shall , but shall not include the state or local agencies described in 

Section 7465 of the Government Code, or any entity provided for under Article VI of the California 
Constitution in any proceeding maintained before an adjudicative body of that entity pursuant to 
Chapter 4 (commencing with Section 6000) of Division 3 of the Business and Professions Code. 

12 
13 
14 
15 
16 
17 

(4) “Deposition officer” means a person who meets the qualifications specified Section 
2020.420. 

(5) “Document request” means a subpoena duces tecum, a request for identification and 18 
production of documents under Code of Civil Procedure Section 2031, or a deposition notice, 19 

20 accompanied by a request to produce documents, under Code of Civil Procedure Section 2030. 
(b) Prior to the date called for in the subpoena duces tecum of document request for the 

production of employment records, the subpoenaing
21 

 requesting party shall serve or cause to be 
served on the employee whose records are being sought a copy of:  the subpoena duces tecum

22 
 23 
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document request; the affidavit supporting the issuance of the subpoena, if any; and the notice 
described in subdivision (e), and proof of service as provided in paragraph (1) of subdivision (c).  
This service shall be made as follows:  

24 
25 
26 
27 
28 
29 
30 
31 
32 

(1) To the employee personally, or at his or her last known address, or in accordance with 
Chapter 5 (commencing with Section 1010) of Title 14 of Part 3, or, if he or she is a party, to his or 
her attorney of record.  If the employee is a minor, service shall be made on the minor’s parent, 
guardian, conservator, or similar fiduciary, or if one of them cannot be located with reasonable 
diligence, then service shall be made on any person having the care or control of the minor, or with 
whom the minor resides, and on the minor if the minor is at least 12 years of age. 

(2) Not less than 10 days prior to the date for production specified in the subpoena duces 33 
34 
35 
36 

tecum document request, plus the additional time provided by Section 1013 if service is by mail. 
(3) At least five days prior to service upon the custodian of the employment records, plus the 
additional time provided by Section 1013 if service is by mail. 

(c) Prior to the production of the records, the subpoenaing requesting party shall either: 37 
38 
39 
40 
41 
42 
43 

(1) Serve or cause to be served upon the witness a proof of personal service or of service by 
mail attesting to compliance with subdivision (b). 

(2) Furnish the witness a written authorization to release the records signed by the employee 
or by his or her attorney of record.  The witness may presume that the attorney purporting to sign the 
authorization on behalf of the employee acted with the consent of the employee, and that any 
objection to release of records is waived.   

(d) A subpoena duces tecum document request for the production of employment records 
shall be served in sufficient time to allow the witness a reasonable time, as provided in Section 
2020.420, to locate and produce the records or copies thereof. 

44 
45 
46 

(e) Every copy of the subpoena duces tecum document request and affidavit served on an 
employee or his or her attorney in accordance with subdivision (b) shall be accompanied by a notice, 
in a typeface designed to call attention to the notice, indicating that (1) employment records about 
the employee are being sought from the witness named on the subpoena

47 
48 
49 

 document request; (2) the 
employment records may be protected by a right of privacy; (3) if the employee objects to the 
witness furnishing the records to the party seeking the records the employee shall file papers with 
the court prior to the date specified for production on the subpoena

50 
51 
52 

 document request; and (4) if the 
subpoenaing

53 
 requesting party does not agree in writing to cancel or limit the subpoena document 54 

request, an attorney should be consulted about the employee’s interest in protecting his or her rights 
of privacy.  If a notice of taking of deposition is also served, that other notice may be set forth in a 
single document with the notice required by this subdivision. 

55 
56 
57 

(f) Any employee whose employment records are sought by a subpoena duces tecum 
document request

58 
 may, prior to the date for production, bring a motion under Section 1987.1 to 

quash or modify the subpoena duces tecum
59 

 document request.  Notice of the bringing of that motion 
shall be given to the witness and the deposition officer at least five days prior to production.  The 
failure to provide notice to the deposition officer does not invalidate the motion to quash or modify 
the subpoena duces tecum

60 
61 
62 

 document request but may be raised by the deposition officer as an 
affirmative defense in any action for liability for improper release of records. 

63 
64 

Any nonparty employee whose employment records are sought by a subpoena duces tecum 
document request

65 
 may, prior to the date of production, serve on the subpoenaing requesting party, 

and
66 

 the deposition officer, and the witness a written objection that cites the specific grounds on 
which production of the employment records should be prohibited.   

67 
68 
69 
70 
71 
72 
73 

No witness or deposition officer shall be required to produce employment records after 
receipt of notice that the motion has been brought by an employee, or after receipt of a written 
objection from a nonparty employee, except upon order of the court in which the action is pending or 
by agreement of the parties, witnesses, and employees affected.   

The party requesting an employee’s employment records may bring a motion under 
subdivision (c) of Section 1987 to enforce the subpoena document request within 20 days of service 
of the written objection.  The motion shall be accompanied by a declaration showing a reasonable 
and good faith attempt at informal resolution of the dispute between the party requesting the 
employment records and the employee or the employee’s attorney. 

74 
75 
76 
77 
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(g) Upon good cause shown and provided that the rights of witnesses and employees are 
preserved, a subpoenaing

78 
 requesting party shall be entitled to obtain an order shortening the time for 

service of a subpoena duces tecum
79 

 document request or waiving the requirements of subdivision (b) 
where due diligence by the subpoenaing

80 
 requesting party has been shown. 81 

82 (h) Nothing contained in this section shall be construed to apply to any subpoena duces 
tecum document request which does not request the records of any particular employee or 
employees and which requires a custodian of records to delete all information which would in any 
way identify any employee whose records are to be produced. 

83 
84 
85 
86 
87 
88 
89 

(i) This section shall not apply to proceedings conducted under Division 1 (commencing with 
Section 50), Division 4 (commencing with Section 3200), Division 4.5 (commencing with Section 
6100), or Division 4.7 (commencing with Section 6200) of the Labor Code.  
(j) Failure to comply with this section shall be sufficient basis for the witness to refuse to produce the 
employment records sought by subpoena duces tecum document request. 90 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Requires parties who obtain employee records to give notice to the employee whose 
records are sought only if the party issues a subpoena duces tecum to obtain the records. 
 
This Resolution:  Would require parties who obtain employee records to give notice to the employee 
regardless of what discovery method is used to obtain the records. 
 
The Problem:  Employees expect that their personnel records are confidential.  California Code of Civil 
Procedure Section 1985.6 acknowledges the confidential nature of these records and provides 
employees with notice, and an opportunity to object, when a third party is seeking their records in 
litigation.  That right arises, however, only when the party seeking the documents uses a subpoena duces 
tecum.  When the entity holding the records is a party to the lawsuit, typically the records are produced 
without the employee receiving notice or having any right to protect their privacy. 
 
The individual’s right of privacy should not rise and fall upon the method of discovery chosen.  This bill 
would close that loophole by requiring that employees receive notice whenever their records are being 
sought.  
 
In accordance with CDCBA rules, BASF timely offers this resolution for consideration. Consistent with 
traditional CDCBA practice, the Proponent reserves the right to timely withdraw or amend the resolution. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Margaret J. Grover, Haight, Brown & Bonesteel, LLP, 100 
Bush Street 27th Floor, San Francisco, CA 94104, telephone (415) 986-7700, facsimile (415) 986-6945, 
e-mail mgrover@hbblaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Margaret J. Grover 
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AMENDMENT TO RESOLUTION 11-13-05 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 1282.6 to read as follows: 
 

§ 1282.6 1 
(a) A subpoena requiring the attendance of witnesses, and a subpoena duces tecum for the 2 
production of books, records, documents and other evidence, at an arbitration proceeding or a 3 
deposition under Section 1283, and if Section 1283.05 is applicable, for the purposes of discovery, 4 
shall be issued as provided in this section. In addition, the neutral arbitrator upon his own 5 
determination may issue subpoenas for the attendance of witnesses and subpoenas duces tecum 6 
for the production of books, records, documents and other evidence. 7 
(b) Subpoenas shall be issued, as of course, signed but otherwise in blank, to the party requesting 8 
them, by a neutral association, organization, governmental agency, or office if the arbitration 9 
agreement provides for administration of the arbitration proceedings by, or under the rules of, a 10 
neutral association, organization, governmental agency or office or by the neutral arbitrator., or 11 
after the appointment of a neutral arbitrator by an attorney at law who is the attorney of record in 12 
the arbitration proceeding, 13 
(c) The party serving the subpoena shall fill it in before service. Subpeonas shall be served and 14 
enforced in accordance with Chapter 2 (commencing with Section 1985) of Title 3 of Part 4 of this 15 
code. 16 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
 



RESOLUTION 11-13-05 
 
DIGEST 
Arbitration Hearings: Issuance of Subpoenas by Attorneys 
Amends Code of Civil Procedure section 1282.6 to permit attorneys to issue subpoenas for production of 
evidence or witnesses at an arbitration hearing. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE         
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1282.6 to permit attorneys to issue subpoenas 
for production of evidence or witnesses at an arbitration hearing.  This resolution should be disapproved 
because it is unnecessary, will not accomplish its goal, and would undermine the purposes of arbitration.    
 
Code of Civil Procedure section 1283.05 provides that parties to an arbitration "shall have the right to take 
depositions and to obtain discovery . . . and, to that end, to use and exercise all of the same rights, 
remedies, and procedures, . . . as if the subject matter of the arbitration were pending before a superior 
court of this state in a civil action . . . ."  The arbitrator is given the authority to enforce discovery rights 
and procedures in the same manner as a Superior Court judge.  The sole distinction is that depositions 
require the leave of the arbitrator.  (Code. Civ. Proc., § 1283.05, subd. (e).)  The proponent seeks to 
avoid this "gatekeeper" function by giving attorneys the authority to issue subpoenas pursuant to a 
different statute.   So long as section 1283.05 precludes depositions without leave of the arbitrator, the 
proposed language in section 1282.6 will accomplish nothing. 
                  
California’s arbitration statutes reflect "‘a strong public policy in favor of arbitration as a speedy and 
relatively inexpensive means of dispute resolution.’" (Moncharsh v. Heily & Blase (1992) 3 Cal.4th 1, 9.)  
For this reason, discovery in arbitration proceedings is accomplished as much as possible through 
agreement of the parties, with the arbitrator acting as the final decision maker.  This ensures the costs of 
arbitration will remain reasonable, and the process will be conducted quickly.  
 
Broadening the scope of discovery in arbitrations will make dispute resolution slower and more costly, 
and will disadvantage the individual litigant.  Where parties on equal footing enter into an arbitration 
agreement, they are free to include any specific discovery provisions they anticipate will be to their 
advantage.  The individual consumer, who generally has no choice about agreeing to arbitration, and no 
power to control its parameters, is the one who would be most jeopardized by the change the proponent 
suggests. 
 
SECTION/COMMITTEE REPORT 
 
COMMITTEE ON ALTERNATIVE DISPUTE RESOLUTION 
APPROVE IN PRINCIPLE  
 
This position is only that of the State Bar of California’s Committee on Alternative Dispute Resolution.  
This position has not been adopted by the State Bar’s Board of Governors or overall membership, and is 
not to be construed as representing the position of the State Bar of California.  Committee activities 
relating to this position are funded from voluntary sources. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 1282.6 to read as follows: 
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1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

§ 1282.6 
(a) A subpoena requiring the attendance of witnesses, and a subpoena duces tecum for the 
production of books, records, documents and other evidence, at an arbitration proceeding or a 
deposition under Section 1283, and if Section 1283.05 is applicable, for the purposes of discovery, 
shall be issued as provided in this section. In addition, the neutral arbitrator upon his own 
determination may issue subpoenas for the attendance of witnesses and subpoenas duces tecum 
for the production of books, records, documents and other evidence. 
(b) Subpoenas shall be issued, as of course, signed but otherwise in blank, to the party requesting 
them, by a neutral association, organization, governmental agency, or office if the arbitration 
agreement provides for administration of the arbitration proceedings by, or under the rules of, a 
neutral association, organization, governmental agency or office or by the neutral arbitrator., or by 11 
an attorney at law who is the attorney of record in the arbitration proceeding, 12 

13 
14 
15 

(c) The party serving the subpoena shall fill it in before service. Subpeonas shall be served and 
enforced in accordance with Chapter 2 (commencing with Section 1985) of Title 3 of Part 4 of this 
code. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Permits attorneys to issue subpoenas for production of evidence or witnesses at a trial or 
hearing in civil cases pending before a court or other tribunal, but does not authorize attorneys to do so in 
arbitration proceedings, except for uninsured motorist cases. 
 
This Resolution:  Would permit attorneys to issue subpoenas for production of evidence or witnesses at 
an arbitration hearing.  
 
The Problem:  Arbitration is intended to be a streamlined dispute resolution process, but the means by 
which evidence can be procured for the arbitration hearing itself is actually more laborious than in a civil 
case before a court. Rather than being permitted to issue subpoenas, attorneys are required to secure 
subpoenas from the arbitrator or the arbitration administrator. In light of attorney's ethical obligations not 
to abuse process, and the inherent power of the arbitrator to supervise such proceedings, this restriction 
is unnecessary and results in wasted time and expense. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Duncan Crabtree-Ireland, 5757 Wilshire Boulevard, 8th 
Floor, Los Angeles, CA 90036, voice 323-549-6043, fax 323-549-6624, e-mail direland@sag.org 
 
RESPONSIBLE FLOOR DELEGATE: Duncan Crabtree-Ireland 
 
COUNTERARGUMENT 
 
BAR ASSOCIATION OF SAN FRANCISCO 
 
There are several very good reasons for requiring that arbitration subpoenas be issued by arbitrators, 
rather than by attorneys.  First, arbitration is intended to be an economical alternative to litigation.  That 
economy is achieved through, among other things, the curtailment of discovery and motion practice.  
Attorney-issued subpoenas create disputes over relevance, scope, and privilege issues and will result in 
more costs and consumption of time by the litigants.  Arbitrators, on the other hand, can consider and 
resolve such problems and then issue a more appropriate subpoena.  Allowing attorneys to add this extra 
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step will create unnecessary disputes over the propriety of subpoenas and will create unnecessary costs 
in arbitration. 
 
Second, allowing attorneys to issue subpoenas in arbitration will practically strip the parties of their ability 
to effectively challenge those subpoenas.  Arbitrators are usually not appointed until several months after 
the claim is filed.  It has become commonplace (at least in securities arbitration, where most respondents’ 
attorneys presently claim the authority to issue subpoenas) for respondents to send out subpoenas to 
virtually any source of information about the claimant, demanding the production of any document 
possible, as soon as the respondents first appear in the claim.  This means that even if the claimant files 
a motion to quash the subpoena, the motion cannot be decided for several months because there is no 
arbitrator to decide it yet.  In the meantime, the recipients of those purported subpoenas simply route 
them to their legal compliance staff who, not knowing the difference between arbitration and court (and 
often not caring), produce the documents, often immediately and before any motions have been decided.  
This means that documents are produced before the party has any real chance to challenge the 
subpoena. 
 
Although originally intended to be an economical alternative to court, arbitration has turned into full-blown 
litigation without the perceived nuisance of due process.  In many areas, particularly consumer matters, 
contractual arbitration has lost the fairness and economy it was originally supposed to achieve.  Allowing 
attorneys to issue subpoenas when there is no supervision over the process will only add to these 
problems. 
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RESOLUTION 11-14-05 
 
DIGEST 
Execution: Notice of Levy 
Amends Judicial Council Form EJ-150 to provide additional guidance in filling out the form. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE (WITH RECOMMENDED AMENDMENT) 
 
History:   
No similar resolutions found. 
 
Reasons:  
This resolution amends Judicial Council Form EJ-150 to provide additional guidance in filling out the form. 
This resolution should be approved in principle because the proposed amendments will assist attorneys 
and creditors in filling out the form correctly. 
 
This form notifies the judgment debtor that the judgment creditor intends to levy on certain property to 
satisfy the judgment. In paragraph 2, it advises how to transfer information from a previously completed 
form to this form, thus lowering the chance for error. Correct forms will save time for both the clerk’s office 
and the creditor.  
 
The proponent has asked that “legislation” be sponsored. Forms are created by the Judicial Council and 
the RESOLVED line should be amended to request that the Judicial Council amend the form. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to revise the 
Notice of Levy (Enforcement of Judgment) Form (EJ-150) as follows: 
 
 EJ-150 

 
ATTORNEY OR PARTY WITHOUT ATTORNEY (Name 
and Address): TEL NO.: 
� Recording requested and return to: 
 
 
 
 
� ATTORNEY� JUDGMENT� ASSIGNEE OF 
 FOR CREDITOR RECORD 

 
   

 
 FOR RECORDER'S USE ONLY 

 
NAME OF COURT:  
STREET ADDRESS:  
MAILING ADDRESS:  
CITY AND ZIP CODE:  
BRANCH NAME:  

 
 

 
LEVYING OFFICER (Name and 
Address): 
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PLAINTIFF:  
 
DEFENDANT:  
 

 
 

 
NOTICE OF LEVY 
under Writ of       �  Execution (Money Judgment)       �  Sale 

 
LEVYING 
OFFICER FILE 
NO: 

 
COURT CASE 
NO.: 

TO THE PERSON NOTIFIED (name): 
 
1. The judgment creditor seeks to levy upon property in which the judgment debtor has an interest and 

apply it to the satisfaction of a judgment as follows: 
a. Judgment debtor (name): 
b. The property to be levied upon is described 

� in the accompanying writ of possession or writ of sale. 
� as follows: 

 
2. The amount necessary to satisfy the judgment creditor's judgment is: 
 

a. Total amount due (less partial satisfactions) (per Writ of Execution line 18, less  
satisfactions after its filing) ...................................................................................... $ 

b. Levy fee .................................................................................................................. $ 
c. Sheriff's disbursement fee ...................................................................................... $ 
d. Recoverable costs Judgment creditor’s recoverable costs (per CCP 685.070) ...... $ 
e. Total (a through d) .................................................................................................. $  
f. Daily interest (per Writ of Execution line 19(a) or as adjusted for satisfactions) ..... $ 

 
3. You are notified as  

a. � a judgment debtor. 
b. � a person other than the judgment debtor (state capacity in which person is notified): 

 
 (Read Information for Judgment Debtor or Information for Person Other Than Judgment Debtor on 
page two.) 
 
Notice of Levy was 

� mailed on (date): 
� delivered on (date): 
� posted on (date): 
� filed on (date): 
� recorded on (date): 

 
Date: 
 

            
(TYPE OR PRINT NAME)     (SIGNATURE) 
           � Levying Officer     � Registered 

process server 
[Page 2 remains unchanged] 

 
(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  The existing form does not adequately explain the information called for in the Notice of 
Levy.  
 
This Resolution:  Clarifies the information required by the Notice of Levy. 
 
The Problem:  The existing Notice of Levy form seeks very specific information, but in a manner that its 
users find difficult to understand.  As a result, information on a Notice of Levy is often inaccurate or does 
not fully account for all amounts due a judgment creditor.  Because the Notice of Levy is served with, and 
results from, a Writ of Execution Form (EJ-130), it is desirable that the Notice of Levy build from the 
information identified in the Writ of Execution and use similar terminology. 
 
IMPACT STATEMENT 
 
This resolution will require a revision to Form EJ-150. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Autumn D. Spaeth, Albert, Weiland & Golden LLP, 650 
Town Center Drive, Suite 950, Costa Mesa, CA 92626, (714) 966-1000, email: 
Agresowski@awglawyers.com 
 
RESPONSIBLE FLOOR DELEGATE: Autumn D. Spaeth 
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AMENDMENT TO RESOLUTION 11-15-05 
 
 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 659 to read as follows: 
 

§ 659 1 
 The party intending to move for a new trial must file with the clerk and serve upon each 2 
adverse party a notice of his intention to move for a new trial, designating the grounds upon which 3 
the motion will be made and whether the same will be made upon affidavits or the minutes of the 4 
court or both,  5 
The notice of intention to move for new trial must be filed with the clerk and served upon each 6 
adverse party within 15 days of the date of mailing notice of entry of judgment by the clerk of the 7 
court pursuant to Section 664.5, or service upon him by any party of written notice of entry of 8 
judgment, or within 180 days after the entry of judgment, whichever is earliest; provided, that upon 9 
the filing of the first notice of intention to move for a new trial by a party, each other party shall have 10 
15 days after the service of such notice upon him to file and serve a notice of intention to move for a 11 
new trial. 12 
Said notice of intention to move for a new trial shall be deemed to be a motion for a new trial on all 13 
the grounds stated in the notice. The time above specified shall not be extended by order or 14 
stipulation or by those provisions of Section 1013 of this code which extend the time for exercising a 15 
right or doing an act where service is by mail. 16 
A premature notice of intent to move for a new trial shall be deemed effective for all purposes as of 17 
the date of entry of judgment. 18 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
 



RESOLUTION 11-15-05 
 
 

DIGEST 
New Trial Motion: When to File. 
Amends Code of Civil Procedure section 659 to require that new trial motions filed before final judgment 
be filed after rendition. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Code of Civil Procedure section 659 to require that new trial motions filed before 
final judgment be filed after rendition and before final judgment.  This resolution should be disapproved 
because “rendition” is not adequately defined in California law. 
 
A motion for a new trial is the California lawyer’s version of the labyrinth. The rules are complex and the 
statute is jurisdictional. Failure to file the motion at a proper time can result in the motion not being 
considered in the trial court and/or the running of the appeal time before counsel realizes his or her 
mistake.  
 
Unfortunately, adding rendition is not the solution. The term “rendition” is not defined in California 
statutory law. However, the term has been commonly understood to mean the announcement of a 
decision, orally or in writing, by a trial court before judgment is actually entered. This was established by 
the Supreme Court in 1888 when it defined “rendition” as “when, after trial and final submission of the 
case, the court pronounces a judgment in apt language, which finally determines the rights of the parties . 
. . and leaves nothing more to be done except the ministerial act of the clerk in entering it . . . .” (Estate of 
Cook (1888) 77 Cal. 220, 227.) Thus, there was an anticipation of time elapsing between rendition and 
judgment. This view is no longer operable as “rendition” is now defined as the time when the court “signs 
and files the judgment.” (In re Marriage of Haverkamp (1998) 61 Cal.App.4th 789, 793.) Haverkamp, and 
the cases that preceded it, reasoned that California Rule of Court 232 made any announcement of an 
intended decision nonbinding on the court and therefore not a rendition. (Ehrler v. Ehrler (1981) 126 
Cal.App.3d 147, 152-153.) As proposed, this resolution would only leave the delay between the physical 
signing of the judgment and its entry as the time to file a motion before entry.  Since this is an internal 
court process, counsel would not know when it occurred. In any event, under modern practice, the two 
events, signing and entry by the clerk, are usually on the same day.  
 
SECTION/COMMITTEE REPORT 
 
COMMITTEE ON APPELLATE COURTS 
APPROVE AS AMENDED 

The existing version of Code of Civil Procedure section 659 permits a motion for new trial to be filed 
“[b]efore the entry of judgment.”  However, courts have interpreted the statute to require a final decision 
on all issues in the case before a motion for new trial may be made.  (Auto Equity Sales, Inc. v. Superior 
Court (1962) 57 Cal.2d 450, 458-461; In re Green’s Estate (1944) 25 Cal.2d 535, 539-540.)  The stated 
purpose of this resolution is to “conform[] the statute to the judicial interpretation, which requires a final 
decision before a party may move for a new trial.” 

Clarification of the statute is a laudable goal.  The statute as currently written appears to permit a motion 
for new trial anytime before entry of judgment.  However, a motion for new trial made before all issues in 
the case have been finally decided is premature and void.  (Auto Equity, supra, 57 Cal.2d at p. 460.)  
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Witkin has characterized the existing version of section 659 as “obscure, misleading, and a dangerous 
trap for the uninformed attorney.”  (8 Witkin, Cal. Procedure (4th ed. 1997) Attack on Judgment in Trial 
Court, § 56, pp. 560-561.) 

The Committee on Appellate Courts believes the proposed clarification could itself raise significant 
problems of interpretation.  There is no statutory definition of “rendition” and it does not always seem to 
mean exactly the same thing.  In criminal cases, courts have defined “rendition of judgment” as the “oral 
pronouncement” of judgment.  (People v. Mesa (1975) 14 Cal.3d 466, 471; see also 46 Am.Jur.2d 
Judgments § 76.)  In the context of a civil bench trial where a statement of decision is waived, the term 
has been defined to mean “‘the signing and filing of judgment.’”  (In re Marriage of Hafferkamp (1998) 61 
Cal.App.4th 789, 793, citation omitted.)  Auto Equity defined the term to include either “‘the verdict of the 
jury or the signed and filed findings of the court.’”  (Auto Equity, supra, 57 Cal.2d at p. 460, citation 
omitted.)  Another court has stated: “In a court trial, rendition of judgment occurs when the court signs 
and filed the findings, conclusions and the judgment.”  (Ehrler v. Ehrler (1981) 126 Cal.App.3d 147, 152, 
italics added.) 

The Committee on Appellate Courts believes a better solution is to amend section 659 by eliminating the 
words “either (1) Before the entry of judgment; or (2)” in the statute.  This means that a party must file a 
notice of intention to move for a new trial within 15 days of the date of mailing of notice of entry of 
judgment and without the five day extension of Section 1013 as currently codified in the final paragraph of 
section 659.  The Committee also believes the following sentence should be added to that section: “A 
premature notice of intent to move for a new trial shall be deemed effective for all purposes as of the date 
of entry of judgment.” 
 
This position is only that of the State Bar of California’s Committee on Appellate Courts.  This position has 
not been adopted by the State Bar’s Board of Governors or overall membership, and is not to be 
construed as representing the position of the State Bar of California.  Committee activities relating to this 
position are funded from voluntary sources. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 659 to read as follows: 
 
1 
2 
3 
4 
5 

§ 659 
 The party intending to move for a new trial must file with the clerk and serve upon each 
adverse party a notice of his intention to move for a new trial, designating the grounds upon which 
the motion will be made and whether the same will be made upon affidavits or the minutes of the 
court or both, either 
After rendition and  Bbefore the entry of a final judgment; or 6 

7 
8 
9 

10 
11 
12 
13 
14 
15 

2.  Within 15 days of the date of mailing notice of entry of judgment by the clerk of the court pursuant 
to Section 664.5, or service upon him by any party of written notice of entry of judgment, or within 
180 days after the entry of judgment, whichever is earliest; provided, that upon the filing of the first 
notice of intention to move for a new trial by a party, each other party shall have 15 days after the 
service of such notice upon him to file and serve a notice of intention to move for a new trial. 
Said notice of intention to move for a new trial shall be deemed to be a motion for a new trial on all 
the grounds stated in the notice. The time above specified shall not be extended by order or 
stipulation or by those provisions of Section 1013 of this code which extend the time for exercising a 
right or doing an act where service is by mail. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS: 
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Existing law:  Code of Civil Procedure section 659 currently allows a party to make a motion for new trial 
at any time “before entry of judgment.” 
 
This resolution:  Would provide that a motion for new trial may be made “after rendition and before entry 
of a final judgment.” 
 
The problem:  In Witkin's words, the provision of section 659 that allows a party to move for a new trial 
before entry of judgment “is obscure, misleading, and a dangerous trap for the uninformed attorney.”  (8 
Witkin, Cal. Procedure 4th (1997) Attack on Judgment in Trial Court, § 56.) 
 
Despite the language of section 659, the motion cannot be made until the case has been decided.  (Code 
Civ. Proc. § 656; Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 460.)  A new trial motion 
filed before the decision is premature and void.  (Ibid.)  But there are conflicting rules on what constitutes 
the decision. 
In a jury trial, the verdict ordinarily constitutes the decision and the new trial motion may be made after 
rendition of the verdict.  (Ibid.)  But, if the verdict is advisory, the motion cannot be made until the court 
files its statement of decision adopting, rejecting or modifying the verdict.  (Ibid.)  Where a jury trial is 
bifurcated, the motion is premature before there are verdicts on all issues.  (Meyser v. American Bldg. 
Maintenance, Inc. (1978)  85 Cal.App.3d 933, 937.) 
  
In a bench trial, the motion cannot be made until the court files its statement of decision.  (Auto Equity 
Sales, supra, 57 Cal.2d at p. 459.)  If there’s no statement of decision, the court must render judgment.  
(Marriage of Hafferkamp (1998) 61 Cal.App.4th 789, 793.)  In cases tried partly to a jury and partly to the 
court, the jury must return its verdict and the court must render its decision before the motion can be 
made.  (Cobb v University of Southern California (1996) 45 Cal.App.4th 1140, 1144.) 
  
The unclear language of section 659 has its harshest effect on the right to appeal.  Under  California 
Rules of Court, rule 3(a), the time to appeal is extended up to 30 days after denial of a motion for new 
trial.  But because a premature new trial motion is void, it does not extend the time to appeal.  (Marriage 
of Hafferkamp, supra, 61 Cal.App.4th at p. 794.) 
 
This resolution would set a single fixed time when a new trial motion can be made in every case: after 
rendition of a final judgment.  The resolution requires a final judgment to take into account cases tried 
partly by a jury and partly by a judge, as well as cases where there may be several verdicts on bifurcated 
or severed issues. 
 
The resolution conforms the statute to the judicial interpretation, which requires a final decision before a 
party may move for a new trial.  It removes a dangerous and unjustifiable trap for the unwary by making 
the statute state what the courts say it means. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other laws. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jay-Allen Eisen, Jay-Allen Eisen Law Corporation, 980 
Ninth Street, Suite 1900, Sacramento CA 95814.  (916) 444-6171 voice, (916) 441-5810 fax.  
jae@eisenlegal.com
 
RESPONSIBLE FLOOR DELEGATE: Jay-Allen Eisen 
 
COUNTERARGUMENT  
 
SAN DIEGO COUNTY BAR ASSOCIATION 
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The new language creates more ambiguities and only adds confusion to the statute.  The resolution does 
not clarify the time in which a new trial motion may be filed.  The proponent totally ignores the alternative 
time provisions in Section 659, and does not provide a “single, final time when a new trial motion can be 
made in every case,” as the proponent states. 
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ELF-01-01 

ELF-1-2005 
 
Statement if Support of Independence of the Judiciary 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations adopts the following 
statement in support of the independence of the judiciary: 
 

We, the Conference of Delegates of California Bar Associations hereby express our solidarity in 
support of the independence of our Nation’s judges, juries and courts. While the Constitution 
guarantees the right to disagree with a decision of a jury or judge, physical attacks, personal threats, 
demeaning epithets and false and misleading accusations create an atmosphere of contempt and 
disrespect which is unacceptable in a constitutional democracy. The right to be judged by an 
independent judge or jury must be protected.  We call upon bar associations and legal organizations 
nationwide to join in this statement in support of the independence of the judiciary. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
 

PROPONENT: Beverly Hills Bar Association. 
 
STATEMENT OF REASONS: 
 
Existing Law:  Our nation  is founded on the Rule of Law.  The Constitution, Article 3 Section 1, 
establishes an independent judiciary. 
 
This Resolution:  Will emphasize the importance of unprecedented action of the Conference of Delegates 
of California Bar Associations calling upon the nation’s legal community to band together as never before 
in support of judicial independence. Already close to thirty national, state, and local bar and legal 
organizations have  signed the statement. The legal community answers a vital need when it discusses 
the importance of  an independent judiciary.   A unification of the legal community on this matter is 
necessary at this time to educate the public on the importance of this third branch of the government. 
 
The Problem:  Bar associations and other legal groups, nationwide, must help the public recognize that 
the verbal and physical attacks on our nation’s judges and jurors, which have escalated at alarming rates, 
jeopardize the independence of the judiciary and threaten the nation’s democratic process - specifically 
its system of checks and balances. In a stand of solidarity with the judiciary, the Beverly Hills Bar 
Association requests that you join in this unprecedented national action. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Kenneth G. Petrulis, Goodson & Wachtel a professional 
Corporation, 10940 Wilshire Blvd, Suite 1400; voice 310-208-8282; fax: 310 208 8582; email: 
kgp@gwtaxlaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Kenneth G. Petrulis 
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EMERGENCY LATE FILED RESOLUTION 2 
 
DIGEST  
Assistance with Hurricane Katrina Recovery Efforts 
 
TEXT OF RESOLUTION 
 
Whereas less than two weeks ago the Gulf Coast of the United States experienced the combined 
natural catastrophes of Hurricane Katrina and flooding caused by the hurricane, perhaps the 
greatest natural disaster experienced in the history of the United States; 
 
Whereas many cities in Alabama, Louisiana, and Mississippi, including, Biloxi Mississippi, and 
New Orleans, Louisiana have been gravely damaged and their inhabitants, including judges 
lawyers, law students and faculty and staff forced to evacuate; 
 
Whereas some communities in Alabama, Louisiana, and Mississippi, no longer exist; 
 
Whereas but for advanced warning systems that exist in the United States, the toll on human life 
caused by the disaster could have rivaled last year’s Indonesian tsunami; 
 
Whereas unaffected areas of the United States have a moral duty to lend humanitarian and 
recovery assistance to the affected regions; 
 
Whereas the American Bar Association’s August 30, 2005 press release pledged ABA assistance 
with the crisis; 
 
Whereas California and its lawyers possess skills and resources well suited to assist with the 
recovery and the humanitarian crisis caused by Hurricane Katrina; 
 
Whereas reports have begun circulating that there may be legal restrictions in the areas such as 
housing, education and employment which  may be unnecessarily limiting the ability of private 
citizens to assist Hurricane Katrina victims; 
 
Now therefore be it resolved that the Conference of Delegates of California Bar Associations 
offers the support of the Conference and encourages its member Associations and individual 
attorneys to assist with the ABA efforts, the efforts of Bar Associations and agencies in affected 
areas and other Hurricane Katrina recovery efforts and legal and humanitarian needs; 
 
Be it further resolved that the Conference of Delegates of California Bar Associations asks its 
member Associations  and individual attorneys to assist with Hurricane Katrina recovery efforts 
and humanitarian needs; 
 
Be it further resolved that the Conference of Delegates of California Bar Associations commend 
the emergency and aid personnel, the National Oceanic and Atmospheric Administration’s 
National Weather Service, news casters and volunteers throughout the country for the aid and 
assistance , early warnings and evacuation orders that may have saved hundreds of thousands 
of lives in the affected region; 
 

1. Be it further resolved that that the Conference of Delegates of California Bar 
Associations ask the Governor and the State Legislature to consider imposing a 
moratorium extending through the end of the 2006 year, to limit the enforcement of 
those statutory and contractual restrictions that would unnecessarily impede 
providing aid to victims of the Hurricane Katrina. Areas for investigation, 
consideration, and recommendation include, without limitation, housing, education 
and employment 

 
PROPONENT: 10 Delegates to the Conference of Delegates 
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STATEMENT OF REASONS: 
 
Existing Law:  California Laws Generally   
 
This Resolution:  Will encourage Bar Associations in our state to offer assistance to recovery 
efforts in the Gulf States, and encourage the Governor and the Legislature to review State laws 
that may impede recovery efforts. This resolution will also send a message of support and an 
offer of assistance to the Gulf States from lawyers in the State of California. As was the case 
following the attacks of September 11, 2001, now is the time for Americans to pull together so 
that the residents of the Gulf States can rebuild their communities and lives.  
 
 
The Problem:  During times of crisis affecting one area of our country, other areas have a moral 
obligation to lend assistance. Unfortunately, some of the same laws and restrictions that are 
designed to improve our way of life can interfere with needs in a crisis. Additionally, during times 
of crisis, some individuals seek to take advantage of those who are acting to assist others.  
 
IMPACT STATEMENT 
 
If implemented, this resolution may affect a multitude of laws, statutes and rules during the period 
of any moratorium if the Governor and the Legislature determine that the full enforcement of 
those laws impede recovery efforts in the Gulf States. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Mark J. Pearl, Fredman Lieberman LLP, 1875 
Century Park East, Suite 2200, Los Angeles, CA 90067 (310) 286-2035 mpearl@pklaw.net. 
 
RESPONSIBLE FLOOR DELEGATE:  Mark J. Pearl  
 
John Van De Kamp 
W. Patrick O’Keefe 
Anthony Vittal 
Lawrence Goldman 
Cynthia Pasternak 
Kenneth Petrulis 
Judith Gilbert 
Joan Stone 
Alice A. Salvo 
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