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RESOLUTION 01-01-04

DIGEST
Insurance: Discrimination by Insurance Companies Based on Sexual Orientation
Amends Insurance Code section 679.71 to prohibit discrimination by insurers on the basis of
sexual orientation.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends Insurance Code section 679.71 to prohibit discrimination by insurers on
the basis of sexual orientation. This resolution should be approved because sexual orientation is
not a legitimate basis for the denial of insurance.

The proposed amendment is in keeping with a number of recently enacted California statutory
provisions that add the category of sexual orientation to prohibitions against discrimination,
grouping it with other illegal bases such as race, religion, sex, age, national origin and marital
status.  These laws apply both to services provided by the state such as foster care and education,
and to private sector activities such as employment and housing.

In the government arena, for example, the Foster Care Non-Discrimination Act, (Welf. & Inst.
Code §§ 16001.9(a)(22) and 16013(a)) which went into effect on January 1, 2004, prohibits
discrimination against foster children and adults engaged in the provision of care and services to
foster children based on sexual orientation or gender identity.  The Student Safety and Violence
Prevention Act of 2000 and its implementing regulations ban discrimination against and
harassment of students in the state's schools based on sexual orientation, (Ed. Code §§ 200-220
and Cal. Code Regs. tit. 5, § 4900(a)).

In the areas of housing and employment, legislation signed into law in 1999 significantly
expanded protection against discrimination based on sexual orientation. AB 1001 and AB 1670
added sexual orientation bias to the grounds for complaints to the California Department of Fair
Employment and House (DFEH) and also enhanced the remedial provisions for violations. The
prior law prohibiting sexual orientation discrimination in employment, Labor Code section
1102.1, was repealed, but all the practices it outlawed are now unlawful under California's Fair
Employment and Housing Act. Under the new employment statutes, it is illegal for employers,
labor organizations, employment agencies, apprenticeships or other training programs to
discriminate against an individual based on sexual orientation (Gov. Code § 12940). 
Government Code section 12955 contains parallel provisions outlawing discrimination based on
sexual orientation in housing. This resolution furthers the public policy behind these enactments.
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TEXT OF RESOLUTION

Civil Rights:  Discrimination by Insurance Companies Based on Sexual Orientation

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Insurance Code section 679.71 to read as follows:

1 §679.71.
2 No admitted insurer, licensed to issue any policy of insurance covered by this chapter,
3 shall fail or refuse to accept an application for, or to issue a policy to an applicant for, such
4 insurance (unless such insurance is to be issued to the applicant by another insurer under
5 the same management and control), or cancel such insurance, under conditions less
6 favorable to the insured than in other comparable cases, except for reasons applicable alike
7 to persons of every marital status, sex, race, color, sexual orientation, religion, national
8 origin, or ancestry;  nor shall sex, race, color, sexual orientation, religion, national origin,
9 or ancestry of itself constitute a condition or risk for which a higher rate, premium, or

10 charge may be required of the insured for such insurance.

           (Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bay Area Lawyers for Individual Freedom

STATEMENT OF REASONS

Existing Law:  Prevents discrimination by insurance companies based on a variety of
characteristics including marital status, sex, race, color, religion, national origin, or ancestry.  

This Resolution:  Would insert language to prevent insurance companies from discriminating
against individuals based on their sexual orientation.

The Problem:  Insurance companies do not recognize same-gender relationships and often
discriminate against insureds based on their sexual orientation.  It is important that the
Conference of Delegates be on record as supporting this resolution to afford gay and lesbian
people, as well as same-gender couples the same protections as are provided to heterosexuals
under the insurance code,

IMPACT STATEMENT

This proposed resolution affects no other laws, statutes or rules. 

AUTHOR AND/OR PERMANENT CONTACT:  Mark Epstein, 2358 Market Street, Third
Floor, San Francisco, CA  94114 voice (415) 863-5718, fax (415) 863-8719, e-mail
mepstein@epsteingroup.com. 

RESPONSIBLE FLOOR DELEGATE:  Mark Epstein

mailto:mepstein@epsteingroup.com


Los Angeles County Bar Association 
Proposed Amendment to 
RESOLUTION 01-02-04 

 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Insurance Code section 790.03 to read as follows: 
 
§790.03. 1 

2 
3 

The following are hereby defined as unfair methods of competition and unfair and 
deceptive acts or practices in the business of insurance.

[no changes presented as to  subparagraphs (a) through (f)]
(g) Making or permitting any discrimination in provision of any insurance based on 67 

an individual’s status as a married person versus an individual’s status as a partner 68 
Discriiminating in any manner between individuals who are married and individuals who are 69 
partners in a domestic partnership.70 

(g)(h) Making or disseminating, or causing to be made or disseminated, before the 
public in this state, in any newspaper or other publication, or any other advertising device, 
or by public outcry or proclamation, or in any other manner or means whatever, whether 
directly or by implication, any statement that a named insurer, or named insurers, are 
members of the California Insurance Guarantee Association, or insured against insolvency 
as defined in Section 119.5. This subdivision shall not be interpreted to prohibit any activity 
of the California Insurance Guarantee Association or the commissioner authorized, directly 
or by implication, by Article 14.2 (commencing with Section 1063). 

71 
72 
73 
74 
75 
76 
77 
78 

(h)(i) Knowingly committing or performing with such frequency as to indicate a 
general business practice any of the following unfair claims settlement practices: 

79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 
91 
92 
93 
94 
95 
96 
97 
98 
99 

100 
101 

(1) Misrepresenting to claimants pertinent facts or insurance policy provisions 
relating to any coverages at issue. 

(2) Failing to acknowledge and act reasonably promptly upon communications with 
respect to claims arising under insurance policies. 

(3) Failing to adopt and implement reasonable standards for the prompt investigation 
and processing of claims arising under insurance policies. 

(4) Failing to affirm or deny coverage of claims within a reasonable time after proof 
of loss requirements have been completed and submitted by the insured. 

(5) Not attempting in good faith to effectuate prompt, fair, and equitable settlements 
of claims in which liability has become reasonably clear. 

(6) Compelling insureds to institute litigation to recover amounts due under an 
insurance policy by offering substantially less than the amounts ultimately recovered in 
actions brought by the insureds, when the insureds have made claims for amounts 
reasonably similar to the amounts ultimately recovered. 

(7) Attempting to settle a claim by an insured for less than the amount to which a 
reasonable person would have believed he or she was entitled by reference to written or 
printed advertising material accompanying or made part of an application. 

(8) Attempting to settle claims on the basis of an application which was altered 
without notice to, or knowledge or consent of, the insured, his or her representative, agent, 
or broker. 

(9) Failing, after payment of a claim, to inform insureds or beneficiaries, upon 



request by them, of the coverage under which payment has been made. 102 
103 
104 
105 
106 
107 
108 
109 
110 
111 
112 
113 
114 
115 
116 
117 
118 
119 
120 
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123 
124 

(10) Making known to insureds or claimants a practice of the insurer of appealing 
from arbitration awards in favor of insureds or claimants for the purpose of compelling them 
to accept settlements or compromises less than the amount awarded in arbitration. 

(11) Delaying the investigation or payment of claims by requiring an insured, 
claimant, or the physician of either, to submit a preliminary claim report, and then requiring 
the subsequent submission of formal proof of loss forms, both of which submissions contain 
substantially the same information. 

(12) Failing to settle claims promptly, where liability has become apparent, under 
one portion of the insurance policy coverage in order to influence settlements under other 
portions of the insurance policy coverage. 

(13) Failing to provide promptly a reasonable explanation of the basis relied on in 
the insurance policy, in relation to the facts or applicable law, for the denial of a claim or for 
the offer of a compromise settlement. 

(14) Directly advising a claimant not to obtain the services of an attorney. 
(15) Misleading a claimant as to the applicable statute of limitations. 
(16) Delaying the payment or provision of hospital, medical, or surgical benefits for 

services provided with respect to acquired immune deficiency syndrome or AIDS-related 
complex for more than 60 days after the insurer has received a claim for those benefits, 
where the delay in claim payment is for the purpose of investigating whether the condition 
preexisted the coverage. However, this 60-day period shall not include any time during 
which the insurer is awaiting a response for relevant medical information from a health care 
provider. 

(i)(j) Canceling or refusing to renew a policy in violation of Section 676.10.125 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bay Area Lawyers for Individual Freedom 
 
 At lines 67-70, LACB proposed amended language is indicated with double-
strikethroughs and double-underlines. The proposed amendment does not change the 
concept of the proposal, but is an attempt at better clarity. 
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RESOLUTION 01-02-04

DIGEST
Insurance: Discrimination by Insurers Between Civil Marriage and Domestic Partnership
Amends Insurance Code section 790.3 to prohibit insurers from discriminating between civil
marriage and domestic partnership.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends Insurance Code section 790.3 to prohibit insurers from discriminating
between civil marriage and domestic partnership. This resolution should be approved in principle
because it would allow domestic partners equal access to the same insurance coverage that is
currently available to spouses. As the state continues to increase recognition of the rights and
responsibilities of domestic partners (see Fam. Code, §§ 297 et seq.), it is in keeping with that
recognition to ensure protections with respect to the issuance of insurance.

TEST OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Insurance Code section 790.03 to read as follows:

1 §790.03.
2 The following are hereby defined as unfair methods of competition and unfair and
3 deceptive acts or practices in the business of insurance.
4 (a) Making, issuing, circulating, or causing to be made, issued or circulated, any
5 estimate, illustration, circular or statement misrepresenting the terms of any policy issued or
6 to be issued or the benefits or advantages promised thereby or the dividends or share of the
7 surplus to be received thereon, or making any false or misleading statement as to the
8 dividends or share of surplus previously paid on similar policies, or making any misleading
9 representation or any misrepresentation as to the financial condition of any insurer, or as to

10 the legal reserve system upon which any life insurer operates, or using any name or title of
11 any policy or class of policies misrepresenting the true nature thereof, or making any
12 misrepresentation to any policyholder insured in any company for the purpose of inducing
13 or tending to induce the policyholder to lapse, forfeit, or surrender his or her insurance.
14 (b) Making or disseminating or causing to be made or disseminated before the public
15 in this state, in any newspaper or other publication, or any advertising device, or by public
16 outcry or proclamation, or in any other manner or means whatsoever, any statement
17 containing any assertion, representation or statement with respect to the business of
18 insurance or with respect to any person in the conduct of his or her insurance business,
19 which is untrue, deceptive, or misleading, and which is known, or which by the exercise of
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20 reasonable care should be known, to be untrue, deceptive, or misleading.
21 (c) Entering into any agreement to commit, or by any concerted action committing,
22 any act of boycott, coercion or intimidation resulting in or tending to result in unreasonable
23 restraint of, or monopoly in, the business of insurance.
24 (d) Filing with any supervisory or other public official, or making, publishing,
25 disseminating, circulating, or delivering to any person, or placing before the public, or
26 causing directly or indirectly, to be made, published, disseminated, circulated, delivered to
27 any person, or placed before the public any false statement of financial condition of an
28 insurer with intent to deceive.
29 (e) Making any false entry in any book, report, or statement of any insurer with
30 intent to deceive any agent or examiner lawfully appointed to examine into its condition or
31 into any of its affairs, or any public official to whom the insurer is required by law to report,
32 or who has authority by law to examine into its condition or into any of its affairs, or, with
33 like intent, willfully omitting to make a true entry of any material fact pertaining to the
34 business of the insurer in any book, report, or statement of the insurer.
35 (f) Making or permitting any unfair discrimination between individuals of the same
36 class and equal expectation of life in the rates charged for any contract of life insurance or
37 of life annuity or in the dividends or other benefits payable thereon, or in any other of the
38 terms and conditions of the contract.
39 This subdivision shall be interpreted, for any contract of ordinary life insurance or
40 individual life annuity applied for and issued on or after January 1, 1981, to require
41 differentials based upon the sex of the individual insured or annuitant in the rates or
42 dividends or benefits, or any combination thereof. This requirement is satisfied if those
43 differentials are substantially supported by valid pertinent data segregated by sex, including,
44 but not necessarily limited to, mortality data segregated by sex.
45 However, for any contract of ordinary life insurance or individual life annuity
46 applied for and issued on or after January 1, 1981, but before the compliance date, in lieu of
47 those differentials based on data segregated by sex, rates, or dividends or benefits, or any
48 combination thereof, for ordinary life insurance or individual life annuity on a female life
49 may be calculated as follows: (a) according to an age not less than three years nor more than
50 six years younger than the actual age of the female insured or female annuitant, in the case
51 of a contract of ordinary life insurance with a face value greater than five thousand dollars
52 ($5,000) or a contract of individual life annuity; and (b) according to an age not more than
53 six years younger than the actual age of the female insured, in the case of a contract of
54 ordinary life insurance with a face value of five thousand dollars ($5,000) or less.
55 "Compliance date" as used in this paragraph shall mean the date or dates established as the
56 operative date or dates by future amendments to this code directing and authorizing life
57 insurers to use a mortality table containing mortality data segregated by sex for the
58 calculation of adjusted premiums and present values for nonforfeiture benefits and valuation
59 reserves as specified in Sections 10163.5 and 10489.2 or successor sections.
60 Notwithstanding the provisions of this subdivision, sex-based differentials in rates or
61 dividends or benefits, or any combination thereof, shall not be required for (1) any contract
62 of life insurance or life annuity issued pursuant to arrangements which may be considered
63 terms, conditions, or privileges of employment as these terms are used in Title VII of the
64 Civil Rights Act of 1964 (Public Law 88-352), as amended, and (2) tax sheltered annuities
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65 for employees of public schools or of tax exempt organizations described in Section
66 501(c)(3) of the Internal Revenue Code.
67 (g) Making or permitting any discrimination in provision of any insurance based on
68 an individual’s status as a married person versus an individual’s status as a partner in a
69 domestic partnership.
70 (g)(h) Making or disseminating, or causing to be made or disseminated, before the
71 public in this state, in any newspaper or other publication, or any other advertising device,
72 or by public outcry or proclamation, or in any other manner or means whatever, whether
73 directly or by implication, any statement that a named insurer, or named insurers, are
74 members of the California Insurance Guarantee Association, or insured against insolvency
75 as defined in Section 119.5. This subdivision shall not be interpreted to prohibit any activity
76 of the California Insurance Guarantee Association or the commissioner authorized, directly
77 or by implication, by Article 14.2 (commencing with Section 1063).
78 (h)(i) Knowingly committing or performing with such frequency as to indicate a
79 general business practice any of the following unfair claims settlement practices:
80 (1) Misrepresenting to claimants pertinent facts or insurance policy provisions
81 relating to any coverages at issue.
82 (2) Failing to acknowledge and act reasonably promptly upon communications with
83 respect to claims arising under insurance policies.
84 (3) Failing to adopt and implement reasonable standards for the prompt investigation
85 and processing of claims arising under insurance policies.
86 (4) Failing to affirm or deny coverage of claims within a reasonable time after proof
87 of loss requirements have been completed and submitted by the insured.
88 (5) Not attempting in good faith to effectuate prompt, fair, and equitable settlements
89 of claims in which liability has become reasonably clear.
90 (6) Compelling insureds to institute litigation to recover amounts due under an
91 insurance policy by offering substantially less than the amounts ultimately recovered in
92 actions brought by the insureds, when the insureds have made claims for amounts
93 reasonably similar to the amounts ultimately recovered.
94 (7) Attempting to settle a claim by an insured for less than the amount to which a
95 reasonable person would have believed he or she was entitled by reference to written or
96 printed advertising material accompanying or made part of an application.
97 (8) Attempting to settle claims on the basis of an application which was altered
98 without notice to, or knowledge or consent of, the insured, his or her representative, agent,
99 or broker.

100 (9) Failing, after payment of a claim, to inform insureds or beneficiaries, upon
101 request by them, of the coverage under which payment has been made.
102 (10) Making known to insureds or claimants a practice of the insurer of appealing
103 from arbitration awards in favor of insureds or claimants for the purpose of compelling them
104 to accept settlements or compromises less than the amount awarded in arbitration.
105 (11) Delaying the investigation or payment of claims by requiring an insured,
106 claimant, or the physician of either, to submit a preliminary claim report, and then requiring
107 the subsequent submission of formal proof of loss forms, both of which submissions contain
108 substantially the same information.
109 (12) Failing to settle claims promptly, where liability has become apparent, under
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110 one portion of the insurance policy coverage in order to influence settlements under other
111 portions of the insurance policy coverage.
112 (13) Failing to provide promptly a reasonable explanation of the basis relied on in
113 the insurance policy, in relation to the facts or applicable law, for the denial of a claim or for
114 the offer of a compromise settlement.
115 (14) Directly advising a claimant not to obtain the services of an attorney.
116 (15) Misleading a claimant as to the applicable statute of limitations.
117 (16) Delaying the payment or provision of hospital, medical, or surgical benefits for
118 services provided with respect to acquired immune deficiency syndrome or AIDS-related
119 complex for more than 60 days after the insurer has received a claim for those benefits,
120 where the delay in claim payment is for the purpose of investigating whether the condition
121 preexisted the coverage. However, this 60-day period shall not include any time during
122 which the insurer is awaiting a response for relevant medical information from a health care
123 provider.
124 (i)(j) Canceling or refusing to renew a policy in violation of Section 676.10.

           (Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bay Area Lawyers for Individual Freedom

STATEMENT OF REASONS

Existing Law:  Prohibits a variety of acts by insurance companies, among them certain types of
discriminatory acts.

This Resolution:  Would insert language to prevent insurance companies from discriminating
against individuals based on their status as partners in a domestic partnership rather than being
married.

The Problem:  Insurance companies do not recognize same-gender relationships and often
discriminate against insureds based on the fact that same gender couples in committed
relationships are in domestic partnerships rather than in marriages.  It is important that the
Conference of Delegates be on record as supporting this resolution to afford same-gender
couples the same protections as are provided to married heterosexuals under the insurance code.

IMPACT STATEMENT
This proposed resolution affects no other laws, statutes or rules. 

AUTHOR AND/OR PERMANENT CONTACT:  Mark Epstein, 2358 Market Street, Third
Floor, San Francisco, CA  94114 voice (415) 863-5718, fax (415) 863-8719, e-mail
mepstein@epsteingroup.com. 

RESPONSIBLE FLOOR DELEGATE:  Mark Epstein

COUNTERARGUMENT

mailto:mepstein@epsteingroup.com
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SAN DIEGO COUNTY BAR ASSOCIATION

Insurance companies should not have their hands tied by this resolution.  Insurance premiums
are set according to risk and there is not, at this point in time, sufficient data to determine
whether domestic partnerships carry a different risk than traditional marriage.  For example,
insurance premiums for 16 year old male drivers are higher than for 16 year old female drivers,
based not on discriminatory criteria, but on data which shows 16 year old male drivers have a
higher incidence of accidents.  Domestic partnerships are fairly new to the insurance industry
and no data exists to demonstrate whether risks in these groups are greater or lesser than the rest
of the population.  Therefore, because this resolution removes the insurance company's ability to
set premiums according to risk, we cannot support it.
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RESOLUTION 01-03-04

DIGEST
Small Employer Health Insurance: Coverage for Domestic Partners
Amends Insurance Code section 10700 to require small employer health plans to offer coverage
to domestic partners as dependents of insured employees.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Insurance Code section 10700 to require small employer health plans to
offer coverage to domestic partners as dependents of insured employees.  This resolution should
be disapproved because existing law already requires small employer health plans to offer the
same coverage to domestic partners as is offered to other dependents.  

Current law requires that health care service plans and health insurers offer coverage to the
domestic partner of an employee, subscriber, insured or policyholder to the same extent and
subject to the same terms and conditions as provided to a dependent of those persons.  (Health &
Saf. Code, § 1374.58.)  Thus, domestic partners are already required to be offered the same
coverage as dependents in small employer business health plans as defined in Insurance Code
Section 10700.

This resolution is similar to A.B. No. 2208 (Kehoe) now pending in the Assembly.  A.B. No.
2208 would require that health care service plans and health insurers provide coverage to the
domestic partner of an employee that is equal to the coverage provided to the spouse of an
employee.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Insurance Code section 10700 to read as follows:

1 §10700.
2 As used in this chapter:
3 (a) "Agent or broker" means a person or entity licensed under Chapter 5
4 (commencing with Section 1621) of Part 2 of Division 1.
5 (b) "Benefit plan design" means a specific health coverage product issued by a
6 carrier to small employers, to trustees of associations that include small employers, or to

individuals if the coverage is offered through employment or sponsored by an employer. It7
8 includes services covered and the levels of copayment and deductibles, and it may include
9 the professional providers who are to provide those services and the sites where those
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10 services are to be provided. A benefit plan design may also be an integrated system for the
11 financing and delivery of quality health care services which has significant incentives for
12 the covered individuals to use the system.
13 (c) "Board" means the Major Risk Medical Insurance Board.
14 (d) "Carrier" means any disability insurance company or any other entity that writes,
15 issues, or administers health benefit plans that cover the employees of small employers,
16 regardless of the situs of the contract or master policyholder. For the purposes of Articles 3
17 (commencing with Section 10719) and 4 (commencing with Section 10730), "carrier" also
18 includes health care service plans.
19 (e) "Dependent" means the spouse, domestic partner, or child of an eligible
20 employee, subject to applicable terms of the health benefit plan covering the employee, and
21 includes dependents of guaranteed association members if the association elects to include
22 dependents under its health coverage at the same time it determines its membership
23 composition pursuant to subdivision (z).
24 (f) "Eligible employee" means either of the following:
25 (1) Any permanent employee who is actively engaged on a full-time basis in the
26 conduct of the business of the small employer with a normal workweek of at least 30 hours,
27 in the small employer's regular place of business, who has met any statutorily authorized
28 applicable waiting period requirements. The term includes sole proprietors or partners of a
29 partnership, if they are actively engaged on a full-time basis in the small employer's
30 business, and they are included as employees under a health benefit plan of a small
31 employer, but does not include employees who work on a part-time, temporary, or substitute
32 basis. It includes any eligible employee as defined in this paragraph who obtains coverage
33 through a guaranteed association. Employees of employers purchasing through a guaranteed

association shall be deemed to be eligible employees if they would otherwise meet the34
35 definition except for the number of persons employed by the employer. A permanent
36 employee who works at least 20 hours but not more than 29 hours is deemed to be an
37 eligible employee if all four of the following apply:
38 (A) The employee otherwise meets the definition of an eligible employee except for
39 the number of hours worked.
40 (B) The employer offers the employee health coverage under a health benefit plan.
41 (C) All similarly situated individuals are offered coverage under the health benefit
42 plan.
43 (D) The employee must have worked at least 20 hours per normal workweek for at
44 least 50 percent of the weeks in the previous calendar quarter. The insurer may request any
45 necessary information to document the hours and time period in question, including, but not
46 limited to, payroll records and employee wage and tax filings.
47 (2) Any member of a guaranteed association as defined in subdivision (z).
48 (g) "Enrollee" means an eligible employee or dependent who receives health
49 coverage through the program from a participating carrier.
50 (h) "Financially impaired" means, for the purposes of this chapter, a carrier that, on
51 or after the effective date of this chapter, is not insolvent and is either:
52 (1) Deemed by the commissioner to be potentially unable to fulfill its contractual
53 obligations.
54 (2) Placed under an order of rehabilitation or conservation by a court of competent



01-03-3

55 jurisdiction.
56 (i) "Fund" means the California Small Group Reinsurance Fund.
57 (j) "Health benefit plan" means a policy or contract written or administered by a
58 carrier that arranges or provides health care benefits for the covered eligible employees of a
59 small employer and their dependents. The term does not include accident only, credit,
60 disability income, coverage of Medicare services pursuant to contracts with the United
61 States government, Medicare supplement, long-term care insurance, dental, vision, coverage
62 issued as a supplement to liability insurance, automobile medical payment insurance, or
63 insurance under which benefits are payable with or without regard to fault and that is
64 statutorily required to be contained in any liability insurance policy or equivalent self-
65 insurance.
66 (k) "In force business" means an existing health benefit plan issued by the carrier to
67 a small employer.
68 (l) "Late enrollee" means an eligible employee or dependent who has declined health
69 coverage under a health benefit plan offered by a small employer at the time of the initial
70 enrollment period provided under the terms of the health benefit plan, and who subsequently
71 requests enrollment in a health benefit plan of that small employer, provided that the initial
72 enrollment period shall be a period of at least 30 days. It also means any member of an
73 association that is a guaranteed association as well as any other person eligible to purchase
74 through the guaranteed association when that person has failed to purchase coverage during
75 the initial enrollment period provided under the terms of the guaranteed association's health
76 benefit plan and who subsequently requests enrollment in the plan, provided that the initial
77 enrollment period shall be a period of at least 30 days. However, an eligible employee,
78 another person eligible for coverage through a guaranteed association pursuant to
79 subdivision (z), or dependent shall not be considered a late enrollee if any of the following
80 is applicable:
81 (1) The individual meets all of the following requirements:
82 (A) He or she was covered under another employer health benefit plan or no share-
83 of-cost Medi-Cal coverage at the time the individual was eligible to enroll.
84 (B) He or she certified at the time of the initial enrollment that coverage under
85 another employer health benefit plan or no share-of-cost Medi-Cal coverage was the reason
86 for declining enrollment provided that, if the individual was covered under another
87 employer health plan, the individual was given the opportunity to make the certification
88 required by this subdivision and was notified that failure to do so could result in later
89 treatment as a late enrollee.
90 (C) He or she has lost or will lose coverage under another employer health benefit

plan as a result of termination of employment of the individual or of a person through whom91
92 the individual was covered as a dependent, change in employment status of the individual,
93 or of a person through whom the individual was covered as a dependent, the termination of
94 the other plan's coverage, cessation of an employer's contribution toward an employee or
95 dependent's coverage, death of the person through whom the individual was covered as a
96 dependent, legal separation, divorce, or loss of no share-of-cost Medi-Cal coverage.
97 (D) He or she requests enrollment within 30 days after termination of coverage or
98 employer contribution toward coverage provided under another employer health benefit
99 plan.
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100 (2) The individual is employed by an employer who offers multiple health benefit
101 plans and the individual elects a different plan during an open enrollment period.

(3) A court has ordered that coverage be provided for a spouse or minor child under102
103 a covered employee's health benefit plan.
104 (4)(A) In the case of an eligible employee as defined in paragraph (1) of subdivision
105 (f), the carrier cannot produce a written statement from the employer stating that the
106 individual or the person through whom an individual was eligible to be covered as a
107 dependent, prior to declining coverage, was provided with, and signed acknowledgment of,
108 an explicit written notice in boldface type specifying that failure to elect coverage during the
109 initial enrollment period permits the carrier to impose, at the time of the individual's later
110 decision to elect coverage, an exclusion from coverage for a period of 12 months as well as
111 a six-month preexisting condition exclusion unless the individual meets the criteria specified
112 in paragraph (1), (2), or (3).
113 (B) In the case of an eligible employee who is a guaranteed association member, the
114 plan cannot produce a written statement from the guaranteed association stating that the
115 association sent a written notice in boldface type to all potentially eligible association

members at their last known address prior to the initial enrollment period informing116
117 members that failure to elect coverage during the initial enrollment period permits the plan
118 to impose, at the time of the member's later decision to elect coverage, an exclusion from
119 coverage for a period of 12 months as well as a six-month preexisting condition exclusion
120 unless the member can demonstrate that he or she meets the requirements of subparagraphs
121 (A), (C), and (D) of paragraph (1) or paragraph (2) or (3).
122 (C) In the case of an employer or person who is not a member of an association, was
123 eligible to purchase coverage through a guaranteed association, and did not do so, and
124 would not be eligible to purchase guaranteed coverage unless purchased through a
125 guaranteed association, the employer or person can demonstrate that he or she meets the
126 requirements of subparagraphs (A), (C), and (D) of paragraph (1), or paragraph (2) or (3), or
127 that he or she recently had a change in status that would make him or her eligible and that
128 application for coverage was made within 30 days of the change.
129 (5) The individual is an employee or dependent who meets the criteria described in

paragraph (1) and was under a COBRA continuation provision and the coverage under that130
131 provision has been exhausted. For purposes of this section, the definition of "COBRA" set
132 forth in subdivision (e) of Section 1373.62 shall apply.
133 (6) The individual is a dependent of an enrolled eligible employee who has lost or
134 will lose his or her no share-of-cost Medi-Cal coverage and requests enrollment within 30
135 days after notification of this loss of coverage.
136 (7) The individual is an eligible employee who previously declined coverage under
137 an employer health benefit plan and who has subsequently acquired a dependent who would
138 be eligible for coverage as a dependent of the employee through marriage, domestic
139 partnership, birth, adoption, or placement for adoption, and who enrolls for coverage under
140 that employer health benefit plan on his or her behalf, and on behalf of his or her dependent
141 within 30 days following the date of marriage, birth, adoption, or placement for adoption, in
142 which case the effective date of coverage shall be the first day of the month following the
143 date the completed request for enrollment is received in the case of marriage, or the date of

birth, or the date of adoption or placement for adoption, whichever applies. Notice of the144
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145 special enrollment rights contained in this paragraph shall be provided by the employer to an
146 employee at or before the time the employee is offered an opportunity to enroll in plan
147 coverage.
148 (8) The individual is an eligible employee who has declined coverage for himself or
149 herself or his or her dependents during a previous enrollment period because his or her
150 dependents were covered by another employer health benefit plan at the time of the previous
151 enrollment period. That individual may enroll himself or herself or his or her dependents for
152 plan coverage during a special open enrollment opportunity if his or her dependents have
153 lost or will lose coverage under that other employer health benefit plan. The special open
154 enrollment opportunity shall be requested by the employee not more than 30 days after the
155 date that the other health coverage is exhausted or terminated. Upon enrollment, coverage
156 shall be effective not later than the first day of the first calendar month beginning after the
157 date the request for enrollment is received. Notice of the special enrollment rights contained
158 in this paragraph shall be provided by the employer to an employee at or before the time the
159 employee is offered an opportunity to enroll in plan coverage.
160 (m) "New business" means a health benefit plan issued to a small employer that is
161 not the carrier's in force business.
162 (n) "Participating carrier" means a carrier that has entered into a contract with the
163 program to provide health benefits coverage under this part.
164 (o) "Plan of operation" means the plan of operation of the fund, including articles,
165 bylaws and operating rules adopted by the fund pursuant to Article 3 (commencing with
166 Section 10719).
167 (p) "Program" means the Health Insurance Plan of California.
168 (q) "Preexisting condition provision" means a policy provision that excludes
169 coverage for charges or expenses incurred during a specified period following the insured's

effective date of coverage, as to a condition for which medical advice, diagnosis, care, or170
171 treatment was recommended or received during a specified period immediately preceding
172 the effective date of coverage.
173 (r) "Creditable coverage" means:
174 (1) Any individual or group policy, contract, or program, that is written or
175 administered by a disability insurer, health care service plan, fraternal benefits society, self-
176 insured employer plan, or any other entity, in this state or elsewhere, and that arranges or
177 provides medical, hospital, and surgical coverage not designed to supplement other private
178 or governmental plans. The term includes continuation or conversion coverage but does not
179 include accident only, credit, coverage for onsite medical clinics, disability income,
180 Medicare supplement, long-term care, dental, vision, coverage issued as a supplement to
181 liability insurance, insurance arising out of a workers' compensation or similar law,
182 automobile medical payment insurance, or insurance under which benefits are payable with
183 or without regard to fault and that is statutorily required to be contained in any liability
184 insurance policy or equivalent self-insurance.
185 (2) The federal Medicare program pursuant to Title XVIII of the Social Security Act.
186 (3) The medicaid program pursuant to Title XIX of the Social Security Act.
187 (4) Any other publicly sponsored program, provided in this state or elsewhere, of
188 medical, hospital, and surgical care.
189 (5) 10 U.S.C.A. Chapter 55 (commencing with Section 1071)(Civilian Health and
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190 Medical Program of the Uniformed Services (CHAMPUS)).
191 (6) A medical care program of the Indian Health Service or of a tribal organization.
192 (7) A state health benefits risk pool.
193 (8) A health plan offered under 5 U.S.C.A. Chapter 89 (commencing with Section
194 8901)(Federal Employees Health Benefits Program (FEHBP)).
195 (9) A public health plan as defined in federal regulations authorized by Section
196 2701(c)(1)(I) of the Public Health Service Act, as amended by Public Law 104-191, the
197 Health Insurance Portability and Accountability Act of 1996.
198 (10) A health benefit plan under Section 5(e) of the Peace Corps Act (22 U.S.C.A.
199 Sec. 2504(e)).
200 (11) Any other creditable coverage as defined by subdivision (c) of Section 2701 of
201 Title XXVII of the federal Public Health Services Act (42 U.S.C. Sec. 300gg(c)).
202 (s) "Rating period" means the period for which premium rates established by a
203 carrier are in effect and shall be no less than six months.
204 (t) "Risk adjusted employee risk rate" means the rate determined for an eligible
205 employee of a small employer in a particular risk category after applying the risk adjustment
206 factor.
207 (u) "Risk adjustment factor" means the percent adjustment to be applied equally to
208 each standard employee risk rate for a particular small employer, based upon any expected
209 deviations from standard claims. This factor may not be more than 120 percent or less than
210 80 percent until July 1, 1996. Effective July 1, 1996, this factor may not be more than 110
211 percent or less than 90 percent.

(v) "Risk category" means the following characteristics of an eligible employee: age,212
213 geographic region, and family size of the employee, plus the benefit plan design selected by
214 the small employer.
215 (1) No more than the following age categories may be used in determining premium
216 rates:
217 Under 30
218 30-39
219 40-49
220 50-54
221 55-59
222 60-64
223 65 and over
224 However, for the 65 and over age category, separate premium rates may be specified
225 depending upon whether coverage under the health benefit plan will be primary or
226 secondary to benefits provided by the federal Medicare program pursuant to Title XVIII of
227 the federal Social Security Act.
228 (2) Small employer carriers shall base rates to small employers using no more than
229 the following family size categories:
230 (A) Single.
231 (B) Married couple.
232 (C) One adult and child or children.
233 (D) Married couple and child or children.
234 (E)  Domestic Partnership couple.
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235 (3)(A) In determining rates for small employers, a carrier that operates statewide
236 shall use no more than nine geographic regions in the state, have no region smaller than an
237 area in which the first three digits of all its ZIP Codes are in common within a county and
238 shall divide no county into more than two regions. Carriers shall be deemed to be operating
239 statewide if their coverage area includes 90 percent or more of the state's population.
240 Geographic regions established pursuant to this section shall, as a group, cover the entire
241 state, and the area encompassed in a geographic region shall be separate and distinct from

areas encompassed in other geographic regions. Geographic regions may be noncontiguous.242
243 (B) In determining rates for small employers, a carrier that does not operate
244 statewide shall use no more than the number of geographic regions in the state than is
245 determined by the following formula: the population, as determined in the last federal
246 census, of all counties which are included in their entirety in a carrier's service area divided
247 by the total population of the state, as determined in the last federal census, multiplied by
248 nine. The resulting number shall be rounded to the nearest whole integer. No region may be
249 smaller than an area in which the first three digits of all its ZIP Codes are in common within
250 a county and no county may be divided into more than two regions. The area encompassed
251 in a geographic region shall be separate and distinct from areas encompassed in other
252 geographic regions. Geographic regions may be noncontiguous. No carrier shall have less
253 than one geographic area.
254 (w) "Small employer" means either of the following:
255 (1) Any person, proprietary or nonprofit firm, corporation, partnership, public
256 agency, or association that is actively engaged in business or service that, on at least 50
257 percent of its working days during the preceding calendar quarter, or preceding calendar
258 year, employed at least two, but not more than 50, eligible employees, the majority of whom
259 were employed within this state, that was not formed primarily for purposes of buying
260 health insurance and in which a bona fide employer-employee relationship exists. In
261 determining whether to apply the calendar quarter or calendar year test, the insurer shall use
262 the test that ensures eligibility if only one test would establish eligibility. However, for
263 purposes of subdivisions (b) and (h) of Section 10705, the definition shall include employers
264 with at least three eligible employees until July 1, 1997, and two eligible employees
265 thereafter. In determining the number of eligible employees, companies that are affiliated
266 companies and that are eligible to file a combined income tax return for purposes of state
267 taxation shall be considered one employer. Subsequent to the issuance of a health benefit
268 plan to a small employer pursuant to this chapter, and for the purpose of determining
269 eligibility, the size of a small employer shall be determined annually. Except as otherwise
270 specifically provided, provisions of this chapter that apply to a small employer shall
271 continue to apply until the health benefit plan anniversary following the date the employer

no longer meets the requirements of this definition. It includes any small employer as272
273 defined in this paragraph who purchases coverage through a guaranteed association, and any
274 employer purchasing coverage for employees through a guaranteed association.
275 (2) Any guaranteed association, as defined in subdivision (y), that purchases health
276 coverage for members of the association.
277 (x) "Standard employee risk rate" means the rate applicable to an eligible employee
278 in a particular risk category in a small employer group.
279 (y) "Guaranteed association" means a nonprofit organization comprised of a group of
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280 individuals or employers who associate based solely on participation in a specified
281 profession or industry, accepting for membership any individual or employer meeting its
282 membership criteria which (1) includes one or more small employers as defined in
283 paragraph (1) of subdivision (w), (2) does not condition membership directly or indirectly
284 on the health or claims history of any person, (3) uses membership dues solely for and in

consideration of the membership and membership benefits, except that the amount of the285
286 dues shall not depend on whether the member applies for or purchases insurance offered by
287 the association, (4) is organized and maintained in good faith for purposes unrelated to
288 insurance, (5) has been in active existence on January 1, 1992, and for at least five years
289 prior to that date, (6) has been offering health insurance to its members for at least five years
290 prior to January 1, 1992, (7) has a constitution and bylaws, or other analogous governing
291 documents that provide for election of the governing board of the association by its
292 members, (8) offers any benefit plan design that is purchased to all individual members and
293 employer members in this state, (9) includes any member choosing to enroll in the benefit
294 plan design offered to the association provided that the member has agreed to make the
295 required premium payments, and (10) covers at least 1,000 persons with the carrier with
296 which it contracts. The requirement of 1,000 persons may be met if component chapters of a
297 statewide association contracting separately with the same carrier cover at least 1,000
298 persons in the aggregate.
299 This subdivision applies regardless of whether a master policy by an admitted insurer is

delivered directly to the association or a trust formed for or sponsored by an association to300
301 administer benefits for association members.
302 For purposes of this subdivision, an association formed by a merger of two or more
303 associations after January 1, 1992, and otherwise meeting the criteria of this subdivision
304 shall be deemed to have been in active existence on January 1, 1992, if its predecessor
305 organizations had been in active existence on January 1, 1992, and for at least five years
306 prior to that date and otherwise met the criteria of this subdivision.
307 (z) "Members of a guaranteed association" means any individual or employer
308 meeting the association's membership criteria if that person is a member of the association
309 and chooses to purchase health coverage through the association. At the association's
310 discretion, it may also include employees of association members, association staff, retired
311 members, retired employees of members, and surviving spouses and dependents of deceased
312 members. However, if an association chooses to include those persons as members of the
313 guaranteed association, the association must so elect in advance of purchasing coverage

from a plan. Health plans may require an association to adhere to the membership314
315 composition it selects for up to 12 months.
316 (aa) "Affiliation period" means a period that, under the terms of the health benefit
317 plan, must expire before health care services under the plan become effective.

           (Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bay Area Lawyers for Individual Freedom

STATEMENT OF REASONS
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Existing Law:  Does not recognize domestic partners as dependents in small business health
plans.

This Resolution:  Would insert language to prevent insurance companies from discriminating
against individuals based on their status as partners in a domestic partnership rather than being
married.

The Problem:  Insurance companies do not always recognize same-gender relationships and
often discriminate against insureds based on the fact that same gender couples in committed
relationships are in domestic partnerships rather than in marriages.  It is important that the
Conference of Delegates be on record as supporting this resolution to afford same-gender
couples the same protections as are provided to married heterosexuals under the insurance code.

IMPACT STATEMENT
This proposed resolution affects no other laws, statutes or rules. 

AUTHOR AND/OR PERMANENT CONTACT:  Mark Epstein, 2358 Market Street, Third
Floor, San Francisco, CA  94114 voice (415) 863-5718, fax (415) 863-8719, e-mail
mepstein@epsteingroup.com. 

RESPONSIBLE FLOOR DELEGATE:  Mark Epstein

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

This resolution should be amended to add, at line 234-235:

"(F) Domestic Partnership couple and child or children"

As it now reads, there is no provision for a domestic partnership with children but there is a
provision for a married couple with children.  This added language takes into account today's
increasing number of domestic partnerships with children.  San Diego County Bar Association
supports this resolution with the  addition of this language.

mailto:mepstein@epsteingroup.com
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RESOLUTION 01-04-04

DIGEST
Group Health Insurance: Continuation Coverage for Domestic Partners
Amends Insurance Code section 10236.5 to require continuation coverage upon the dissolution
of a domestic partnership.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends Insurance Code section 10236.5 to require continuation coverage upon
the dissolution of a domestic partnership.  This resolution should be approved in principle
because it would prevent insurers from discriminating against same gender couples. 

Since 2002, domestic partners have been permitted to register with the Secretary of State and
once so registered, have been entitled to certain benefits, including insurance-related benefits.
(Fam. Code, §297 et seq.;  Ins. Code, § 10121.7; Health & Saf. Code, § 1374.58.)  Although
domestic partners are offered the same benefits as other dependents in disability and health
plans, they are not offered the same ability to continue coverage in long term care insurance
plans upon the dissolution of a domestic partnership as spouses are offered upon the dissolution
of a marriage.  Long term care insurers can thus discriminate against domestic partners by not
offering them such continuation coverage.  Same gender couples that are registered as domestic
partners should be offered the same protections as are provided to married heterosexuals under
the Insurance Code.

This resolution is similar to A.B. No. 2208 (Kehoe) now pending in the Assembly.  A.B. No.
2208 would require that health care service plans and health insurers provide coverage to the
domestic partner of an employee that is equal to the coverage provided to the spouse of an
employee, and would extend this requirement to all other forms of insurance regulated by the
Department of Insurance.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Insurance Code section 10236.5 to read as follows:

1 § 10236.5. 
2 (a) Every certificate of group insurance issued or delivered in California shall
3 provide for continuation or conversion coverage for the certificate holder if the group
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4 coverage terminates for any reason except the following reasons:
5 (1) The termination of group coverage resulted from the insured's failure to make
6 any required payment of premium or contribution when due.
7 (2) The terminating coverage is replaced not later than 31 days after termination by
8 new group coverage effective on the day following the termination and the replacement
9 coverage meets both of the following criteria:

10 (A) The replacement coverage provides benefits identical to, or benefits determined
11 by the commissioner to be substantially equivalent to or in excess of, those provided by the
12 terminating coverage.
13 (B) The premium for the replacement coverage is calculated on the insured's age at
14 the time of issue of the group certificate for the coverage which is being replaced. If the
15 coverage being replaced has itself replaced previous group coverage, the premium for the
16 newest replacement coverage is calculated on the insured's age at the time the previous
17 group certificate was issued.
18 (b) "Continuation coverage" means the maintenance of coverage under an existing

group policy when that coverage would be or has been terminated and which is subject19
20 only to continued timely payment of the premium.
21 Any insured individual whose eligibility for group coverage is based on his or her
22 relationship to another person, shall be entitled to continuation coverage under the group
23 policy if the qualifying relationship terminates by dissolution of marriage, dissolution of
24 domestic partnership or death.
25 (c) "Conversion coverage" means an individual policy of long-term care insurance,
26 issued by the insurer of the terminating group coverage, without considering insurability,
27 containing benefits which are identical, or which have been determined by the
28 commissioner to be at least substantially equivalent, to the group coverage which would be
29 or has been terminated for any reason.
30 In determining whether benefits are substantially equivalent, the commissioner
31 shall consider, if applicable, the relative advantages of managed care plans which use

restricted provider networks, considering items such as service availability, benefit levels,32
33 and administrative complexity.
34 The premium for the converted policy shall be calculated on the insured's age at the
35 time the group certificate was issued. If the terminating group coverage replaced previous
36 group coverage, the premium for the converted policy shall be calculated on the insured's
37 age at the time the previous group certificate was issued.
38 Before issuing conversion coverage, the insurer may require, if adequate notice is
39 provided to certificate holders in the certificate, that:

(1) The individual must have been continuously insured under the group policy, or40
41 any group policy which it replaced, for at least six months immediately prior to
42 termination in order to be entitled to conversion coverage.

(2) The insured must submit written application for a conversion policy within a43
44 reasonable period after termination of the group coverage, and the premium paid as
45 directed by the insurer, in order that the conversion policy be issued effective on the day
46 following termination of group coverage.
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47 (3) The conversion policy contains a provision for a reduction of benefits if the
48 insured has existing long-term care insurance, payable on an expense- incurred basis,
49 which, together with the conversion policy, would result in payment of more than 100
50 percent of incurred expenses. This provision shall not be included in the conversion policy
51 unless the reduction in benefits is reflected in a premium decrease or refund.
52 (4) The conversion policy contains a provision limiting the payment for a single
53 claim, spell of illness, or benefit period occurring at the time of conversion, to the amount
54 that would have been payable had the group coverage remained in effect.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bay Area Lawyers for Individual Freedom

STATEMENT OF REASONS

Existing Law:  Does not provide for continuation of group insurance coverage upon the
termination of a domestic partnership where the domestic partnership is the relationship that
permitted the insured to obtain coverage.

This Resolution:  Would insert language to provide the same coverage after dissolution of a
domestic partnership that is available after the dissolution of a marriage.

The Problem:  Insurance companies do not always recognize same-gender relationships and
often discriminate against insureds based on the fact that same gender couples in committed
relationships are in domestic partnerships rather than in marriages.  It is important that the
Conference of Delegates be on record as supporting this resolution to afford same-gender
couples the same protections as are provided to married heterosexuals under the insurance code.

IMPACT STATEMENT
This proposed resolution affects no other laws, statutes or rules. 

AUTHOR AND PERMANENT CONTACT:  Mark Epstein, 2358 Market Street, Third Floor,
San Francisco, CA  94114 voice (415) 863-5718, fax (415) 863-8719, e-mail
mepstein@epsteingroup.com. 

RESPONSIBLE FLOOR DELEGATE:  Mark Epstein

mailto:mepstein@epsteingroup.com.
mailto:mepstein@epsteingroup.com
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RESOLUTION 02-01-04

DIGEST
"Kiddie Pool": Prohibition on Use at Child Day Care Facilities
Adds Health and Safety Code section 1596.848 to prohibit the use of  "kiddie pools" at child day
care facilities.

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE

History:
No similar resolutions found.
 
Reasons: 
This resolution adds Health and Safety Code section 1596.848 to prohibit the use of "kiddie
pools" at child day care facilities.  This resolution should be disapproved because the use of such
pools at day care facilities is already addressed by statute and there are no studies or other
support to indicate that further changes in the law are necessary. 
 
California law heavily regulates child day care facilities.  (Health & Saf. Code, § 1596.70 et.
seq.; Cal. Code Regs., tit. 22, § 101151 et. seq.)  The current statute addressing this type of pool
calls it a "wading pool" and requires that it be emptied when not in use.  (Health & Saf. Code, §
101238.5.)  Moreover, when pools are used in a day care setting, current law requires that
children must be supervised by at least one adult who has a valid water-safety certificate.  (Cal.
Code Regs., tit. 22, § 101216.6.)

While drowning is the leading cause of injury-related deaths in children, no statistics establish
the relationship between drowning and "wading pools." (American Academy of Pediatrics,
Prevention of Drowning in Infants, Children, and Adolescents (August 2003), Pediatrics,  Vol.
112, No.2; Press Release, U.S. Consumer Product Safety Commission, CPSC Urges Pool
Owners to Take Precautions to Prevent Drownings (May 25, 1999).)  Furthermore, there is no
study or other support for the assertion that pool-related injuries occur more often at day care
facilities.  Accordingly, there is no support for the proposition that banning the use of "wading
pools" in day care facilities is necessary. 
RESOLUTION 02-01-04

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Health and Safety Code section 1596.848 to read as follows:

1 § 1596.848
2 a) A “Kiddie Pool” shall not be kept or used on the premises of a child day care facility.
3 b) A “Kiddie Pool” shall be defined as a pool that may contain up to 4,000 gallons; is no
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4 deeper than 3 feet; is no larger than 15 feet in dimension; has no filtration or small
5 combined pump and filter units; and is sold for use by children.
6 c) Section 1596.890 shall not apply to this section.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  San Diego Lawyers Club

STATEMENT OF REASONS

Existing Law:  There is currently no section in the Health and Safety Code, Chapter 3.4
(California Child Day Care Act - section 1596.70 et seq.) and/or the California Code of
Regulations, Title 22, which governs the use of "Kiddie Pools" in child day care facilities. 
While the Health and Safety Code and the California Code of Regulations do a fine job in
regulating above-ground pools, in-ground pools, spas, hot-tubs, and even fish ponds, they fail to
address this hazard. Health and Safety Code section 1596.750 defines “Child day care facility”
as a facility that provides nonmedical care to children under 18 years of age in need of personal
services, supervision, or assistance essential for sustaining the activities of daily living or for the
protection of the individual on less than a 24-hour basis.  Child  day care facility includes day
care centers, employer-sponsored child care centers, and family day care homes.  Health and
Safety Code section 1596.890 makes a willful or repeated violation of any provision of Chapter
3.4 a misdemeanor.

This Resolution:  Would add a section to the Health and Safety Code to specifically prohibit the
use  of "Kiddie Pools" in child day care facilities.

The Problem:  The American Academy of Pediatrics in August 2003, issued a Technical Report
that states that drowning and near-drowning are major causes of childhood morbidity and
mortality from injury.  In California it is the leading cause of death of children ages 1-4.  In San
Diego County there are about a dozen drowning deaths each year.  Further, for each drowning
death, it is estimated that at least 1-4 children suffer a serious nonfatal submersion event, many
of which leave children with permanent disabilities.  It has been estimated that hospital costs for
a near drowning victim are approximately $120,000 per year for life.  To prevent this harm to
children constant supervision around any open body of water must be maintained.  This means
that the care taker must have constant visual contact with the children in or near the water, and
should be within arms reach of those children.  It only takes a child 20 seconds or less to lose
consciousness.  Current California law provides that a small family child day care facility can
have a ratio of 1 adult to 8 children, a large family child day care facility can have a ratio of 2
adults to 14 children.  With child day care facilities being in high demand in California, the
facilities most often are full.  With this large ratio of adult to child, it is nearly impossible to
maintain adequate supervision of the "Kiddie Pool" and all children within that providers’ care. 
This resolution would thus prohibit the use of "Kiddie Pools," lessening the risk of harm to
children in these facilities.  While Health and Safety Code section 1596.890 makes a willful or
repeated violation of any provision of Chapter 3.4 a misdemeanor, this resolution will make this
section inapplicable, as there are other civil penalties that can and should be used against a
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provider for failure to abide by the Code.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Yosina M. Lissebeck, Sparber Rudolph
Annen, 701 B Street, Suite 1000, San Diego, CA 92101-8109, voice 619-239-3600, e-mail
ylissebeck@sparberlaw.com

RESPONSIBLE FLOOR DELEGATE:  Yosina M. Lissebeck, Esq. 

COUNTERARGUMENTS

SAN DIEGO COUNTY BAR ASSOCIATION

Without any evidence of an increased risk of downing in day care facilities, this resolution
would ban every child day care facility in the state from the having a pool, within the dimensions
quoted above, on the premises.  If such a pool already exists in a private home where the mother
earns income as a day-care provider, the provider would have to rip out the pool, since it would
be unlawful to have such a pool on the premises, even if not used during child care hours.  No
matter what the adult to child ratio is, the resolution assumes it cannot be safe to have what it
terms a "kiddie pool" which is, basically, any pool 3 feet by 15 feet or smaller.  This resolution,
if it became law, would at the very least discourage many child care providers from offering
their services, thus adding to the burden of working mothers.

SANTA CLARA COUNTY BAR ASSOCIATION

Proponent cites the 2003 Technical Report of the American Academy of Pediatrics that does in
fact state that “from 1990 to 2000, drowning was the second leading cause of unintentional 

injury and death among US children between 1 and 19 years of age.” However proponent has 

drawn illogical and unreasonable conclusions from this study.
First, the study found that among toddlers, who are most likely to be using day care facilities, it
was not swimming pools in day care centers that were implicated in most deaths; it was toddlers
getting out of the house and drowning in their parents’ own unfenced pool. 
Second, older children also use day care, especially after school programs. But for these kids,
drowning in more remote swimming areas is the leading cause of drowning deaths, not
swimming at supervised centers.

In fact, the report proponent cites recommends several steps to reduce the number and severity
of drowning accidents. These include: fencing around pools; pool alarms and covers (both
recognizing the toddler wandering off alone issue); swimming instruction (difficult to do without
a body of water); supervision (usually present at a day care center); training in CPR; and use of
flotation devices.  Conspicuously absent is any suggestion that supervised facilities be prevented
from having kiddie pools.
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Reasonable supervision requirements for all sorts of swimming pools are appropriate. Parents
taking responsibility for checking up on the safety record, supervision level, and condition of
equipment is also appropriate. But denying kids a place to splash around on a hot summer day is
just wrong.

For these reasons, Santa Clara County Bar Association opposes Resolution 2-01-04.
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RESOLUTION 02-02-04

DIGEST
Private Solar & Wind Energy Producers: Mandatory Payment
Amends Public Utilities Code section 2827 to provide payment to private solar and wind energy
producers for net excess energy generated over a twelve-month period.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.
 
Reasons: 
This resolution amends Public Utilities Code section 2827 to provide payment to private solar
and wind energy producers for net excess energy generated over a twelve-month period.  This
resolution should be approved in principle because it creates an incentive for such customers to
produce excess clean, renewable energy which municipal and investor utilities may use as part of
their energy supply, reducing air pollution and reliance on oil. 
 
California law allows residential, small business, agricultural and commercial utility customers
to install private solar and wind energy generators.  Energy produced by solar and wind
generators enters a utility grid maintained by the local municipal or investor utility.  Over a
twelve-month period, the utility credits the personal account of the private producer for energy
produced and deducts the account for energy used.  At the end of the twelve-month period, the
utility charges the utility customer's personal account for any excess energy consumed. 
However, under the current version of section 2827, any excess energy produced is not
compensated. Instead, the utility customer must donate the excess energy produced to the utility.
The utility may then benefit from this excess energy by selling it to another customer at the retail
price.  An owner of a solar or wind generator is only compensated for the excess energy if the
utility volunteers to pays for it. 
 
This resolution would amend current law to require utilities to pay their customer the market rate
for any excess energy produced at the end of the twelve-month period.  Currently,
Massachusetts, New Jersey, New York, Minnesota, Virginia, and Wyoming require that all
utilities provide compensation for excess energy from renewable sources.  Paying owners of
solar and wind generators for excess energy would create an incentive for private owners to
produce clean, renewable energy in an amount greater than that which they consume.  

California law requires all utilities to procure at least twenty percent of their retail sales from
renewable energy sources by the year 2017.  (Pub. Util. Code, §399.15.)  This resolution would
facilitate the production of excess solar and wind energy resulting in an increased supply of
renewable energy that may be used by a municipal or investor utility for sale to retail customers.

TEXT OF RESOLUTION
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Public Utilities Code section 2827 to read as follows:

1 § 2827
2   (a) The Legislature finds and declares that a program to provide net energy metering
3 for eligible customer-generators is one way to encourage substantial private investment in
4 renewable energy resources, stimulate in-state economic growth, reduce demand for
5 electricity during peak consumption periods, help stabilize California's energy supply
6 infrastructure, enhance the continued diversification of California's energy resource mix,
7 and reduce interconnection and administrative costs for electricity suppliers.
8  (b) As used in this section, the following definitions apply:
9  (1) "Electric service provider" means an electrical corporation, as defined in Section

10 218, a local publicly owned electric utility, as defined in Section 9604, or an electrical
11 cooperative, as defined in Section 2776, or any other entity that offers electrical service.
12 This section shall not apply to a local publicly owned electric utility, as defined in Section
13 9604 of the Public Utilities Code, that serves more than 750,000 customers and that also
14 conveys water to its customers.
15  (2) "Eligible customer-generator" means a residential, small commercial customer
16 as defined in subdivision (h) of Section 331, commercial, industrial, or agricultural
17 customer of an electric service provider, who uses a solar or a wind turbine electrical
18 generating facility, or a hybrid system of both, with a capacity of not more than one
19 megawatt that is located on the customer's owned, leased, or rented premises, is
20 interconnected and operates in parallel with the electric grid, and is intended primarily to
21 offset part or all of the customer's own electrical requirements.
22  (3) "Net energy metering" means measuring the difference between the electricity
23 supplied through the electric grid and the electricity generated by an eligible customer-
24 generator and fed back to the electric grid over a 12- month period as described in
25 subdivision (h). Net energy metering shall be accomplished using a single meter capable of
26 registering the flow of electricity in two directions. An additional meter or meters to
27 monitor the flow of electricity in each direction may be installed with the consent of the
28 customer-generator, at the expense of the electric service provider, and the additional
29 metering shall be used only to provide the information necessary to accurately bill or credit
30 the customer-generator pursuant to subdivision (h), or to collect solar or wind electric
31 generating system performance information for research purposes. If the existing electrical
32 meter of an eligible customer-generator is not capable of measuring the flow of electricity
33 in two directions, the customer-generator shall be responsible for all expenses involved in
34 purchasing and installing a meter that is able to measure electricity flow in two directions.
35 If an additional meter or meters are installed, the net energy metering calculation shall
36 yield a result identical to that of a single meter. An eligible customer-generator who
37 already owns an existing solar or wind turbine electrical generating facility, or a hybrid
38 system of both, is eligible to receive net energy metering service in accordance with this
39 section.
40  (4) "Wind energy co-metering" means any wind energy project greater than 50
41 kilowatts, but not exceeding one megawatt, where the difference between the electricity
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42 supplied through the electric grid and the electricity generated by an eligible customer-
43 generator and fed back to the electric grid over a 12- month period is as described in
44 subdivision (h). Wind energy co-metering shall be accomplished pursuant to Section
45 2827.8.
46  (5) "Co-energy metering" means a program that is the same in all other respects as a
47 net energy metering program, except that the local publicly owned electric utility, as
48 defined in Section 9604, has elected to apply a generation-to- generation energy and time-
49 of-use credit formula as provided in subdivision (i).
50  (6) "Ratemaking authority" means, for an electrical corporation as defined in     
51 Section 218, or an electrical cooperative as defined in Section 2776, the commission, and
52 for a local publicly owned electric utility as defined in Section 9604, the local elected body
53 responsible for regulating the rates of the local publicly owned utility.
54  (c)(1) Every electric service provider shall develop a standard contract or tariff
55 providing for net energy metering, and shall make this contract available to eligible
56 customer-generators, upon request, on a first-come-first- served basis until the time that
57 the total rated generating capacity used by eligible customer-generators exceeds one-half
58 of 1 percent of the electric service provider's aggregate customer peak demand.
59 (2) On an annual basis, beginning in 2003, every electric service provider shall
60 make available to the ratemaking authority information on the total rated generating
61 capacity used by eligible customer-generators that are customers of that provider in the
62 provider's service area. For those electric service providers who are operating pursuant to
63 Section 394, they shall make available to the ratemaking authority the information required
64 by this paragraph for each eligible customer-generator that is their customer for each
65 service area of an electric corporation, local publicly owned electric utility, or electrical
66 cooperative, in which the customer has net energy metering. The ratemaking authority
67 shall develop a process for making the information required by this paragraph available to
68 energy service providers, and for using that information to determine when, pursuant to
69 paragraph (3), a service provider is not obligated to provide net energy metering to
70 additional customer-generators in its service area.
71  (3) Notwithstanding paragraph (1), an electric service provider is not obligated to
72 provide net energy metering to additional customer-generators in its service area when the
73 combined total peak demand of all customer-generators served by all the electric service
74 providers in that service area furnishing net energy metering to eligible customer-
75 generators exceeds one-half of 1 percent of the aggregate customer peak demand of those
76 electric service providers.
77  (d) Electric service providers shall make all necessary forms and contracts for net
78 metering service available for download from the Internet.
79  (e)(1) Every electric service provider shall ensure that requests for establishment of
80 net energy metering are processed in a time period not exceeding that for similarly situated
81 customers requesting new electric service, but not to exceed 30 working days from the date
82 the electric service provider receives a completed application form for net metering
83 service, including a signed interconnection agreement from an eligible customer- generator
84 and the electric inspection clearance from the governmental authority having jurisdiction.
85 If an electric service provider is unable to process the request within the allowable
86 timeframe, the electric service provider shall notify both the customer-generator and the
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87 ratemaking authority of the reason for its inability to process the request and the expected
88 completion date.
89  (2) Electric service providers shall ensure that requests for an interconnection
90 agreement from an eligible customer-generator are processed in a time period not to
91 exceed 30 working days from the date the electric service provider receives a completed
92 application form from the eligible customer- generator for an interconnection agreement. If
93 an electric service provider is unable to process the request within the allowable
94 timeframe, the electric service provider shall notify the customer-generator and the
95 ratemaking authority of the reason for its inability to process the request and the expected
96 completion date.
97   (f)(1) If a customer participates in direct transactions pursuant to paragraph (1) of

subdivision (b) of Section 365 with an electric supplier that does not provide distribution98
99 service for the direct transactions, the service provider that provides distribution service

100 for an eligible customer-generator is not obligated to provide net energy metering to the
101 customer.
102  (2) If a customer participates in direct transactions pursuant to paragraph (1) of
103 subdivision (b) of  Section 365 with an electric supplier, and the customer is an eligible
104 customer-generator, the service provider that provides distribution service for the direct
105 transactions may recover from the customer's electric service provider the incremental
106 costs of metering and billing service related to net energy metering in an amount set by the
107 ratemaking authority.
108  (g) Each net energy metering contract or tariff shall be identical, with respect to rate
109 structure, all retail rate components, and any monthly charges, to the contract or tariff to
110 which the same customer would be assigned if the customer did not use an eligible solar or
111 wind electrical generating facility, except that eligible customer- generators shall not be
112 assessed standby charges on the electrical generating capacity or the kilowatthour
113 production of an eligible solar or wind electrical generating facility. The charges for all
114 retail rate components for eligible customer-generators shall be based exclusively on the
115 customer-generator's net kilowatthour consumption over a 12- month period, without
116 regard to the customer-generator's choice of electric service provider. Any new or
117 additional demand charge, standby charge, customer charge, minimum monthly charge,
118 interconnection charge, or any other charge that would increase an eligible customer-
119 generator's costs beyond those of other customers who are not customer-generators in the
120 rate class to which the eligible customer- generator would otherwise be assigned if the
121 customer did not own, lease, rent, or otherwise operate an eligible solar or wind electrical
122 generating facility are contrary to the intent of this section, and shall not form a part of net
123 energy metering contracts or tariffs.
124  (h) For eligible residential and small commercial customer-generators, the net
125 energy metering calculation shall be made by measuring the difference between the
126 electricity supplied to the eligible customer-generator and the electricity generated by the
127 eligible customer-generator and fed back to the electric grid over a 12-month period. The
128 following rules shall apply to the annualized net metering calculation:
129  (1) The eligible residential or small commercial customer-generator shall, at the end
130 of each 12-month period following the date of final interconnection of the eligible
131 customer-generator's system with an electric service provider, and at each anniversary date

http://web2.westlaw.com/Find/Default.wl?DB=1000298&DocName=CAPUS365&FindType=L&AP=&RS=WLW2.92&VR=2.0&SV=Full&MT=California&FN=_top
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132 thereafter, be billed for electricity used during that period. The electric service provider
133 shall determine if the eligible residential or small commercial customer-generator was a
134 net consumer or a net producer of electricity during that period.
135  (2) At the end of each 12-month period, where the electricity supplied during the
136 period by the electric service provider exceeds the electricity generated by the eligible
137 residential or small commercial customer-generator during that same period, the eligible
138 residential or small commercial customer-generator is a net electricity consumer and the
139 electric service provider shall be owed compensation for the eligible customer-generator's
140 net kilowatthour consumption over that same period. The compensation owed for the
141 eligible residential or small commercial customer-generator's consumption shall be
142 calculated as follows:
143  (A) For all eligible customer-generators taking service under tariffs employing
144 "baseline" and "over baseline" rates, any net monthly consumption of electricity shall be
145 calculated according to the terms of the contract or tariff to which the same customer
146 would be assigned to or be eligible for if the customer was not an eligible customer-
147 generator. If those same customer- generators are net generators over a billing period, the
148 net kilowatthours generated shall be valued at the same price per kilowatthour as the
149 electric service provider would charge for the baseline quantity of electricity during that
150 billing period, and if the number of kilowatthours generated exceeds the baseline quantity,
151 the excess shall be valued at the same price per kilowatthour as the electric service
152 provider would charge for electricity over the baseline quantity during that billing period.
153  (B) For all eligible customer-generators taking service under tariffs employing "time
154 of use" rates, any net monthly consumption of electricity shall be calculated according to
155 the terms of the contract or tariff to which the same customer would be assigned to or be
156 eligible for if the customer was not an eligible customer-generator. When those same
157 customer-generators are net generators during any discrete time of use period, the net
158 kilowatthours produced shall be valued at the same price per kilowatthour as the electric
159 service provider would charge for retail kilowatthour sales during that same time of use
160 period. If the eligible customer-generator's time of use electrical meter is unable to
161 measure the flow of electricity in two directions, paragraph (3) of subdivision (b) shall
162 apply.
163  (C) For all residential and small commercial customer-generators and for each
164 billing period, the net balance of moneys owed to the electric service provider for net
165 consumption of electricity or credits owed to the customer-generator for net generation of
166 electricity shall be carried forward as a monetary value until the end of each 12-month
167 period. For all commercial, industrial, and agricultural customer-generators the net balance
168 of moneys owed shall be paid in accordance with the electric service provider's normal
169 billing cycle, except that if the commercial, industrial, or agricultural customer-generator
170 is a net electricity producer over a normal billing cycle, any excess kilowatthours
171 generated during the billing cycle shall be carried over to the following billing period as a
172 monetary value, calculated according to the procedures set forth in this section, and appear
173 as a credit on the customer-generator's account, until the end of the annual period when
174 paragraph (3) shall apply.
175  (3) At the end of each 12-month period, where the electricity generated by the
176 eligible customer-generator during the 12-month period exceeds the electricity supplied by
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177 the electric service provider during that same period, the eligible customer-generator is a
178 net electricity producer and the electric service provider shall retain any excess
179 kilowatthours generated during the prior 12-month period. The eligible customer-generator
180 shall not be owed any compensation for those excess kilowatthours. unless the electric
181 service provider enters into a purchase agreement with  the eligible customer-generator for
182 those excess kilowatthours.  The compensation owed  and to be paid in accordance with
183 the electric service provider’s normal billing cycle to the net electricity producer and
184 eligible customer-generator for the excess kilowatthours generated shall be the monetary
185 value of the credit, described in paragraph (C), on the eligible customer-generator’s
186 account at the end of each 12-month period.
187  (4) The electric service provider shall provide every eligible residential or small
188 commercial customer-generator with net electricity consumption information with each
189 regular bill. That information shall include the current monetary balance owed the electric
190 service provider for net electricity consumed since the last 12-month period ended.
191 Notwithstanding this subdivision, an electric service provider shall permit that customer to
192 pay monthly for net energy consumed.
193  (5) If an eligible residential or small commercial customer-generator terminates the
194 customer relationship with the electric service provider, the electric service provider shall
195 reconcile the eligible customer-generator's consumption and production of electricity
196 during any part of a 12-month period following the last reconciliation, according to the
197 requirements set forth in this subdivision, except that those requirements shall apply only
198 to the months since the most recent 12-month bill.
199  (6) If an electric service provider providing net metering to a residential or small
200 commercial customer-generator ceases providing that electrical service to that customer
201 during any 12-month period, and the customer-generator enters into a new net metering
202 contract or tariff with a new electric service provider, the 12-month period, with respect to
203 that new electric service provider, shall commence on the date on which the new electric
204 service provider first supplies electric service to the customer-generator.
205  (i) Notwithstanding any other provisions of this section, the following provisions
206 shall apply to an eligible customer-generator with a capacity of more than 10 kilowatts, but
207 not exceeding one megawatt, that receives electrical service from a local publicly owned
208 electric utility, as defined in Section 9604, that has elected to utilize a co-energy metering
209 program unless the electric service provider chooses to provide service for eligible
210 customer-generators with a capacity of more than 10 kilowatts in accordance with
211 subdivisions (g) and (h):
212  (1) The eligible customer-generator shall be required to utilize a meter, or multiple
213 meters, capable of separately measuring electricity flow in both directions. All meters shall
214 provide "time-of-use" measurements of electricity flow, and the customer shall take
215 service on a time-of-use rate schedule. If the existing meter of the eligible customer-
216 generator is not a time-of-use meter or is not capable of measuring total flow of energy in
217 both directions, the eligible customer-generator shall be responsible for all expenses
218 involved in purchasing and installing a meter that is both time-of-use and able to measure
219 total electricity flow in both directions. This subdivision shall not restrict the ability of an
220 eligible customer-generator to utilize any economic incentives provided by a government
221 agency or the electric service provider to reduce its costs for purchasing and installing a



02-02-7

222 time-of-use meter.
223  (2) The consumption of electricity from the electric service provider shall result in a
224 cost to the eligible customer-generator to be priced in accordance with the standard rate
225 charged to the eligible customer-generator in accordance with the rate structure to which
226 the customer would be assigned if the customer did not use an eligible solar or wind
227 electrical generating facility. The generation of electricity provided to the electric service
228 provider shall result in a credit to the eligible customer-generator and shall be priced in
229 accordance with the generation component, established under the applicable structure to
230 which the customer would be assigned if the customer did not use an eligible solar or wind
231 electrical generating facility.
232  (3) All costs and credits shall be shown on the eligible customer-generator's bill for
233 each billing period. In any months in which the eligible customer- generator has been a net
234 consumer of electricity calculated on the basis of value determined pursuant to paragraph
235 (2), the customer-generator shall owe to the electric service provider the balance of
236 electricity costs and credits during that billing period. In any billing period in which the
237 eligible customer-generator has been a net producer of electricity calculated on the basis of
238 value determined pursuant to paragraph (2), the electric service provider shall owe to the
239 eligible customer-generator the balance of electricity costs and credits during that billing
240 period. Any net credit to the eligible customer-generator of electricity costs may be carried
241 forward to subsequent billing periods, provided that an electric service provider may
242 choose to carry the credit over as a kilowatt hour credit consistent with the provisions of
243 any applicable tariff, including any differences attributable to the time of generation of the
244 electricity. At the end of each 12-month period, the electric service provider may reduce
245 any net credit due to the eligible customer-generator to zero.
246  (j) A solar or wind turbine electrical generating system, or a hybrid system of both,
247 used by an eligible customer-generator shall meet all applicable safety and performance
248 standards established by the National Electrical Code, the Institute of Electrical and
249 Electronics Engineers, and accredited testing laboratories such as Underwriters
250 Laboratories and, where applicable, rules of the Public Utilities Commission regarding
251 safety and reliability. A customer- generator whose solar or wind turbine electrical
252 generating system, or a hybrid system of both, meets those standards and rules shall not be
253 required to install additional controls, perform or pay for additional tests, or purchase
254 additional liability insurance.
255  (k) If the commission determines that there are cost or revenue obligations for an
256 electric corporation, as defined in Section 218, that may not be recovered from customer-
257 generators acting pursuant to this section, those obligations shall remain within the
258 customer class from which any shortfall occurred and may not be shifted to any other
259 customer class. Net-metering and co-metering customers shall not be exempt from the
260 public benefits charge. In its report to the Legislature, the commission shall examine
261 different methods to ensure that the public benefits charge remains a nonbypassable
262 charge.
263  (l) A net metering customer shall reimburse the Department of Water Resources for
264 all charges that would otherwise be imposed on the customer by the commission to recover
265 bond-related costs pursuant to an agreement between the commission and the Department
266 of Water Resources pursuant to Section 80110 of the Water Code, as well as the costs of



02-02-8

267 the department equal to the share of the department's estimated net unavoidable power
268 purchase contract costs attributable to the customer. The commission shall incorporate the
269 determination into an existing proceeding before the commission, and shall ensure that the
270 charges are nonbypassable. Until the commission has made a determination regarding the
271 nonbypassable charges, net metering shall continue under the same rules, procedures,
272 terms, and conditions as were applicable on December 31, 2002.
273  (m) In implementing the requirements of subdivisions (k) and (l), a customer-
274 generator shall not be required to replace its existing meter except as set forth in paragraph
275 (3) of subdivision (b), nor shall the electric service provider require additional
276 measurement of usage beyond that which is necessary for customers in the same rate class
277 as the eligible customer-generator.
278  (n) On or before January 1, 2005, the commission shall submit a report to the
279 Governor and the Legislature that assesses the economic and environmental costs and
280 benefits of net metering to customer-generators, ratepayers, and utilities, including any
281 beneficial and adverse effects on public benefit programs and special purpose surcharges.
282 The report shall be prepared by an independent party under contract with the commission.
283  (o) It is the intent of the Legislature that the Treasurer incorporate net energy
284 metering and co-energy metering projects undertaken pursuant to this section as
285 sustainable building methods or distributive energy technologies for purposes of evaluating
286 low-income housing projects.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bar Association of Northern San Diego County

STATEMENT OF REASONS

Existing Law:  Public Utilities Code section 2827 (net metering law) requires the utilities to
measure the production and consumption of electricity by private renewable (solar and wind)
energy producers ("customer-generators").  The law applies to residential customers, small
business customers, commercial, industrial and agricultural customers producing solar or wind
energy for a utility grid-tie system.  A solar customer-generator will produce net excess
electricity (more than consumed) during the day that flows to the utility grid.  The utility then
sells that electricity to other customers at full retail price.  The same customer-generator will
receive electricity from the utility grid at night and pay the full retail price.  The utility meter
measures the electricity flowing to and from the utility grid, and the utility bills or credits the
customer-generator each month for the net electricity consumed or produced.  The monthly bills
and credits are carried over from month to month without any payment from either party.  At the
end of each 12-month period, the customer-generator pays the retail price for the net electricity
consumed during the annual period.  However, the utility receives a gift of any net excess
electricity produced by the customer-generator at the end of each year.  Any payment by the
utility for net excess electricity produced by a customer-generator is voluntary.  However, the
utility sells this free net excess electricity to other customers at full retail price for a 100% profit. 
Only a few local municipal utilities like the City of Palo Alto have volunteered to pay for the net
excess solar or wind electricity generated by customers.
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This Resolution:  Would amend Public Utilities Code section 2827, subdivision (h)(3), to create
equal treatment for customer-generators by making payment mandatory rather than voluntary for
the 100% clean net excess solar and wind energy produced by eligible customers during a 12-
month period.  The monetary value of the net excess electricity generated is computed and
shown as a credit on each monthly bill under existing law.  (Pub. Util. Code, § 2827, subd.
(h)(2)(C).)  This resolution makes payment of this credit mandatory rather than voluntary.

The Problem:  A double standard exists that results in unequal treatment of solar and wind
customer-generators.  The customer-generator pays full retail price for electricity if a net
consumer in a given year.  However, the customer-generator makes a gift to the utility of  net
excess electricity produced each year unless the utility volunteers to pay.  No utilities have
volunteered to pay except for a few local non-profit municipal utilities like the City of Palo Alto. 
The utilities then sell this free net excess electricity to other customers at full retail price for a
100% profit.  This creates unequal treatment of customers and is a disincentive for the
installation of  solar and wind energy systems that produce 100% renewable and clean energy. 
The smoke stack energy produced by the utilities is neither renewable nor clean.  The
amendment will create equal treatment of the parties and an incentive for installing larger 100%
clean solar and wind energy systems that will benefit the environment and the economy and
improve the quality of life.  

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Gary L. Nell, 2170 El Camino Real, Suite
208, Oceanside, CA 92054, voice 760-721-0200, fax 760-966-5890, e-mail Gary@Nelllaw.com.

RESPONSIBLE FLOOR DELEGATE:  Gary L. Nell
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RESOLUTION 02-03-04

DIGEST
Landlord-Tenant:  Removal of 48-Hour Notice Requirement
Amends Civil Code Section 1950.5, in cases of non-default termination of a tenancy, to remove
the requirement for written notice of the inspection requested by a tenant when the landlord and
tenant agree to such inspection.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Civil Code Section 1950.5, in cases of non-default termination of a
tenancy, to remove the requirement for written notice of the inspection requested by a tenant
when the landlord and tenant agree to such inspection.  This resolution should be disapproved
because, though it proposes to remove a redundancy, it removes a provision of the statute that
may have the salutary effect of preventing potential disputes.

When a tenancy is in the process of termination either due to the expiration of the term or the
tenant's decision to vacate, a tenant may request the landlord inspect the premises to allow the
tenant to remedy deficiencies to reduce or avoid deductions from a security deposit.  The statute
requires the landlord to give at least 48 hours' prior written notice to the tenant of the date and
time of the inspection even if the parties have agreed on the date and time for the inspection. 
The parties may waive this requirement, but such a waiver must also be in writing.

There is no showing that the written notice requirement is a particular burden on landlords or
that it has anything but a salutary effect on the relationship between landlords and tenants.  To
require a landlord to give written notice to the tenant even when they have already reached
agreement for the date and time for inspection may have the potentially positive effect of
avoiding an unnecessary controversy if a misunderstanding later occurs concerning the actual
agreement between the parties as to the date and time of inspection.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend California Civil Code Section 1950.5 to read as follows:

1 § 1950.5
2 (a) This section applies to security for a rental agreement for residential property
3 that is used as the dwelling of the tenant.
4 (b) As used in this section, "security" means any payment, fee, deposit or charge,
5 including, but not limited to, any payment, fee, deposit, or charge, except as provided in
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6 Section 1950.6, that is imposed at the beginning of the tenancy to be used to reimburse the
7 landlord for costs associated with processing a new tenant or that is imposed as an advance
8 payment of rent, used or to be used for any purpose, including, but not limited to, any of
9 the following:

10 (1) The compensation of a landlord for a tenant's default in the payment of rent.
11 (2) The repair of damages to the premises, exclusive of ordinary wear and tear,
12 caused by the tenant or by a guest or licensee of the tenant.
13 (3) The cleaning of the premises upon termination of the tenancy necessary to
14 return the unit to the same level of cleanliness it was in at the inception of the tenancy. The
15 amendments to this paragraph enacted by the act adding this sentence shall apply only to
16 tenancies for which the tenant's right to occupy begins after January 1, 2003.
17 (4) To remedy future defaults by the tenant in any obligation under the rental
18 agreement to restore, replace, or return personal property or appurtenances, exclusive of
19 ordinary wear and tear, if the security deposit is authorized to be applied thereto by the
20 rental agreement.
21 (c) A landlord may not demand or receive security, however denominated, in an
22 amount or value in excess of an amount equal to two months' rent, in the case of
23 unfurnished residential property, and an amount equal to three months' rent, in the case of
24 furnished residential property, in addition to any rent for the first month paid on or before
25 initial occupancy.
26 This subdivision does not prohibit an advance payment of not less than six months'
27 rent if the term of the lease is six months or longer.
28 This subdivision does not preclude a landlord and a tenant from entering into a
29 mutual agreement for the landlord, at the request of the tenant and for a specified fee or
30 charge, to make structural, decorative, furnishing, or other similar alterations, if the
31 alterations are other than cleaning or repairing for which the landlord may charge the
32 previous tenant as provided by subdivision (e).
33 (d) Any security shall be held by the landlord for the tenant who is party to the
34 lease or agreement. The claim of a tenant to the security shall be prior to the claim of any
35 creditor of the landlord.
36 (e) The landlord may claim of the security only those amounts as are reasonably
37 necessary for the purposes specified in subdivision (b). The landlord may not assert a
38 claim against the tenant or the security for damages to the premises or any defective
39 conditions that preexisted the tenancy, for ordinary wear and tear or the effects thereof,
40 whether the wear and tear preexisted the tenancy or occurred during the tenancy, or for the
41 cumulative effects of ordinary wear and tear occurring during any one or more tenancies.
42 (f) (1) Within a reasonable time after notification of either party's intention to
43 terminate the tenancy, or before the end of the lease term, the landlord shall notify the
44 tenant in writing of his or her option to request an initial inspection and of his or her right
45 to be present at the inspection. The requirements of this subdivision do not apply when the
46 tenancy is terminated pursuant to subdivision (2), (3), or (4) of Section 1161 of the Code
47 of Civil Procedure. At a reasonable time, but no earlier than two weeks before the
48 termination or the end of lease date, the landlord, or an agent of the landlord, shall, upon
49 the request of the tenant, make an initial inspection of the premises prior to any final
50 inspection the landlord makes after the tenant has vacated the premises. The purpose of the
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51 initial inspection shall be to allow the tenant an opportunity to remedy identified
52 deficiencies, in a manner consistent with the rights and obligations of the parties under the
53 rental agreement, in order to avoid deductions from the security. If a tenant chooses not to
54 request an initial inspection, the duties of the landlord under this subdivision are
55 discharged. If an inspection is requested, the parties shall attempt to schedule the
56 inspection at a mutually acceptable date and time. The landlord shall give at least 48 hours'
57 prior written notice of the date and time of the inspection if either a mutual time is agreed
58 upon, or if a mutually agreed time cannot be scheduled but the tenant still wishes an
59 inspection. The tenant and landlord may agree to forgo the 48-hour prior written notice by
60 both signing a written waiver. The landlord shall proceed with the inspection whether the
61 tenant is present or not, unless the tenant previously withdrew his or her request for the
62 inspection.
63 (2) Based on the inspection, the landlord shall give the tenant an itemized statement
64 specifying repairs or cleaning that are proposed to be the basis of any deductions from the
65 security the landlord intends to make pursuant to paragraphs (1) to (4), inclusive of
66 subdivision (b). This statement shall also include the texts of subdivision (d) and
67 paragraphs (1) to (4), inclusive, of subdivision (b). The statement shall be given to the
68 tenant, if the tenant is present for the inspection, or shall be left inside the premises.
69 (3) The tenant shall have the opportunity during the period following the initial
70 inspection until termination of the tenancy to remedy identified deficiencies, in a manner
71 consistent with the rights and obligations of the parties under the rental agreement, in order
72 to avoid deductions from the security.
73 (4) Nothing in this subdivision shall prevent a landlord from using the security for
74 deductions itemized in the statement provided for in paragraph (2) that were not cured by
75 the tenant so long as the deductions are for damages authorized by this section.
76 (5) Nothing in this subdivision shall prevent a landlord from using the security for
77 any purpose specified in paragraphs (1) to (4), inclusive, of subdivision (b) that occurs
78 between completion of the initial inspection and termination of the tenancy or was not
79 identified during the initial inspection due to the presence of a tenant's possessions.
80 (g) (1) No later than 21 calendar days after the tenant has vacated the premises, but
81 not earlier than the time that either the landlord or the tenant provides a notice to terminate
82 the tenancy under Section 1946 or 1946.1, Section 1161 of the Code of Civil Procedure, or
83 not earlier than 60 calendar days prior to the expiration of a fixed-term lease, the landlord
84 shall furnish the tenant, by personal delivery or by first-class mail, postage prepaid, a copy
85 of an itemized statement indicating the basis for, and the amount of, any security received
86 and the disposition of the security and shall return any remaining portion of the security to
87 the tenant.
88 (2) Along with the itemized statement, the landlord shall also include copies of
89 documents showing charges incurred and deducted by the landlord to repair or clean the
90 premises, as follows:
91 (A) If the landlord or landlord's employee did the work, the itemized statement
92 shall reasonably describe the work performed. The itemized statement shall include the
93 time spent and the reasonable hourly rate charged.
94 (B) If the landlord or landlord's employee did not do the work, the landlord shall
95 provide the tenant a copy of the bill, invoice, or receipt supplied by the person or entity
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96 performing the work. The itemized statement shall provide the tenant with the name,
97 address, and telephone number of the person or entity, if the bill, invoice, or receipt does
98 not include that information.
99 (C) If a deduction is made for materials or supplies, the landlord shall provide a

100 copy of the bill, invoice, or receipt. If a particular material or supply item is purchased by
101 the landlord on an ongoing basis, the landlord may document the cost of the item by
102 providing a copy of a bill, invoice, receipt, vendor price list, or other vendor document that
103 reasonably documents the cost of the item used in the repair or cleaning of the unit.
104 (3) If a repair to be done by the landlord or the landlord's employee cannot
105 reasonably be completed within 21 calendar days after the tenant has vacated the premises,
106 or if the documents from a person or entity providing services, materials, or supplies are
107 not in the landlord's possession within 21 calendar days after the tenant has vacated the
108 premises, the landlord may deduct the amount of a good faith estimate of the charges that
109 will be incurred and provide that estimate with the itemized statement. If the reason for the
110 estimate is because the documents from a person or entity providing services, materials, or
111 supplies are not in the landlord's possession, the itemized statement shall include the name,
112 address, and telephone number of the person or entity. Within 14 calendar days of
113 completing the repair or receiving the documentation, the landlord shall complete the
114 requirements in paragraphs (1) and (2) in the manner specified.
115 (4) The landlord need not comply with paragraph (2) or (3) if either of the
116 following apply:
117 (A) The deductions for repairs and cleaning together do not exceed one hundred
118 twenty-five dollars ($125).
119 (B) The tenant waived the rights specified in paragraphs (2) and (3). The waiver
120 shall only be effective if it is signed by the tenant at the same time or after a notice to
121 terminate a tenancy under Section 1946 or 1946.1 has been given, a notice under Section
122 1161 of the Code of Civil Procedure has been given, or no earlier than 60 calendar days
123 prior to the expiration of a fixed-term lease.
124 The waiver shall substantially include the text of paragraph (2).
125 (5) Notwithstanding paragraph (4), the landlord shall comply with paragraphs (2)
126 and (3) when a tenant makes a request for documentation within 14 calendar days after
127 receiving the itemized statement specified in paragraph (1). The landlord shall comply
128 within 14 calendar days after receiving the request from the tenant.
129 (6) Any mailings to the tenant pursuant to this subdivision shall be sent to the
130 address provided by the tenant. If the tenant does not provide an address, mailings
131 pursuant to this subdivision shall be sent to the unit that has been vacated.
132 (h) Upon termination of the landlord's interest in the premises, whether by sale,
133 assignment, death, appointment of receiver or otherwise, the landlord or the landlord's
134 agent shall, within a reasonable time, do one of the following acts, either of which shall
135 relieve the landlord of further liability with respect to the security held:
136 (1) Transfer the portion of the security remaining after any lawful deductions made
137 under subdivision (e) to the landlord's successor in interest. The landlord shall thereafter
138 notify the tenant by personal delivery or by first-class mail, postage prepaid, of the
139 transfer, of any claims made against the security, of the amount of the security deposited,
140 and of the names of the successors in interest, their address, and their telephone number. If
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141 the notice to the tenant is made by personal delivery, the tenant shall acknowledge receipt
142 of the notice and sign his or her name on the landlord's copy of the notice.
143 (2) Return the portion of the security remaining after any lawful deductions made
144 under subdivision (e) to the tenant, together with an accounting as provided in subdivision
145 (g).
146 (i) Prior to the voluntary transfer of a landlord's interest in the premises, the
147 landlord shall deliver to the landlord's successor in interest a written statement indicating
148 the following:
149 (1) The security remaining after any lawful deductions are made.
150 (2) An itemization of any lawful deductions from any security received.
151 (3) His or her election under paragraph (1) or (2) of subdivision (h).
152 This subdivision does not affect the validity of title to the real property transferred
153 in violation of this subdivision.
154 (j) In the event of noncompliance with subdivision (h), the landlord's successors in
155 interest shall be jointly and severally liable with the landlord for repayment of the security,
156 or that portion thereof to which the tenant is entitled, when and as provided in subdivisions
157 (e) and (g). A successor in interest of a landlord may not require the tenant to post any
158 security to replace that amount not transferred to the tenant or successors in interest as
159 provided in subdivision (h), unless and until the successor in interest first makes restitution
160 of the initial security as provided in paragraph (2) of subdivision (h) or provides the tenant
161 with an accounting as provided in subdivision (g).
162 This subdivision does not preclude a successor in interest from recovering from the
163 tenant compensatory damages that are in excess of the security received from the landlord
164 previously paid by the tenant to the landlord.
165 Notwithstanding this subdivision, if, upon inquiry and reasonable investigation, a
166 landlord's successor in interest has a good faith belief that the lawfully remaining security
167 deposit is transferred to him or her or returned to the tenant pursuant to subdivision (h), he
168 or she is not liable for damages as provided in subdivision (l), or any security not
169 transferred pursuant to subdivision (h).
170 (k) Upon receipt of any portion of the security under paragraph (1) of subdivision
171 (h), the landlord's successors in interest shall have all of the rights and obligations of a
172 landlord holding the security with respect to the security.
173 (l) The bad faith claim or retention by a landlord or the landlord' s successors in
174 interest of the security or any portion thereof in violation of this section, or the bad faith
175 demand of replacement security in violation of subdivision (j), may subject the landlord or
176 the landlord's successors in interest to statutory damages of up to twice the amount of the
177 security, in addition to actual damages. The court may award damages for bad faith
178 whenever the facts warrant such an award, regardless of whether the injured party has
179 specifically requested relief. In any action under this section, the landlord or the landlord's
180 successors in interest shall have the burden of proof as to the reasonableness of the
181 amounts claimed or the authority pursuant to this section to demand additional security
182 deposits.
183 (m) No lease or rental agreement may contain any provision characterizing any
184 security as "nonrefundable."
185 (n) Any action under this section may be maintained in small claims court if the
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186 damages claimed, whether actual or statutory or both, are within the jurisdictional amount
187 allowed by Section 116.220 of the Code of Civil Procedure.
188 (o) Proof of the existence of and the amount of a security deposit may be
189 established by any credible evidence, including, but not limited to, a canceled check, a
190 receipt, a lease indicating the requirement of a deposit as well as the amount, prior
191 consistent statements or actions of the landlord or tenant, or a statement under penalty of
192 perjury that satisfies the credibility requirements set forth in Section 780 of the Evidence
193 Code.
194 (p) The amendments to this section made during the 1985 portion of the 1985-86
195 Regular Session of the Legislature that are set forth in subdivision (e) are declaratory of
196 existing law.
197 (q) The amendments to this section made during the 2003 portion of the 2003-04
198 Regular Session of the Legislature that are set forth in paragraph (1) of subdivision (f) are
199 declaratory of existing law.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT:  Santa Barbara County Bar Association

STATEMENT OF REASONS:

Existing Law:  The current code is requiring an unnecessary and unreasonable extra step or
procedure in requiring the landlord to “serve” a 48 hour notice of the initial inspection even
when the appointment with a specific date and time has been decided upon and set by both the
landlord and tenant.  Not only is this an extra burden on the landlord which seems to have no
purpose whatsoever since the landlord and tenant specifically decided upon a date and time, but
the tenant could likely be embarrassed unnecessarily by the service of this additional, unneeded
notice as this could be served at the tenant’s place of work, etc.  There is simply no need for this
procedure which may have been an error in drafting which is having unintended consequences
for both parties.

This Resolution:  This Resolution would eliminate this confusion.  

The Problem:  The amendments to Civil Code Section 1950.5 which allow for an initial
inspection plus a multitude of additional requirements with respect to the security deposit
already require multiple notices without the notice of an appointment specially set and agreed
upon between the tenant and the landlord.

Amending California Code of Civil Procedure Section 1162 will further the public policy by
avoiding confusion and will not have a detrimental effect upon the process.

IMPACT STATEMENT

This proposed resolution will not affect any other code sections.
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AUTHOR AND/OR PERMANENT CONTACT:  Betty L. Jeppesen, 800 Garden Street, Suite
K, Santa Barbara, CA  93101; 805/963-8621; FAX 805/962-9981, islay@impluse.net

RESPONSIBLE FLOOR DELEGATE:  Betty L. Jeppesen
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RESOLUTION 02-04-04

DIGEST
Business Goodwill: Method for Valuing Goodwill
This resolution would add Code of Civil Procedure section 1263.540 to establish statutory
constraints in determining the value of goodwill for a business operated on land taken in an
eminent domain proceeding.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution would add Code of Civil Procedure section 1263.540 to establish statutory
constraints in determining the value of goodwill for a business operated on land taken in an
eminent domain proceeding.  This resolution should be disapproved because it simply restates
current case law and would deprive the court of the discretion to adapt an appraisal method
applicable to the matter being appraised.  

For purposes of condemnation, goodwill "consists of the benefits that may accrue to a business
as a result of its location, reputation for dependability, skill or quality and any other
circumstances resulting in probable retention of old or acquisition of new patronage." (Code Civ.
Proc., §1263.510, subd. (b), emphasis added.) The statute is to be construed liberally. (City of
San Diego v. Sobke (1998) 65 Cal. App.4th 379.) The courts have consistently held that
valuation methods should differ with the nature of the business and purpose for which the
evaluation is conducted. (See, e.g., People ex rel. Dept. of Transportation v. Leslie (1997) 55
Cal. App.4th 918.) The proper method of valuation is better left to the discretion of the court
applying case law. 
RESOLUTION 02-04-04

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Code of Civil Procedure section 1263.540 to read as follows:

1 § 1263.540.
2 For the purpose of determining the amount of compensation under this article,
3 goodwill must be measured by an appraisal method which excludes the value of tangible
4 assets of the business or the normal return on those assets.  The normal return on the real
5 property taken on which the business was conducted shall be a fair market return on the
6 real property valued at its highest and best use.

(Proposed new language underlined; language to be deleted stricken.)
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PROPONENT:  Andrew K. Rauch; Dennis W. Daley; Lisa M. Lasso; Lee H. Roistacher; Glenn
Spitzer; Brett C. Peterson; Wentzelee Botha; Terrence F. Sheehy; Golnar J. Fozi; and, Scott E.
Patterson

STATEMENT OF REASONS

Existing Law:  Code of Civil Procedure section 1263.510 authorizes, under certain limitations,
compensation for loss of goodwill to a business operated on real property acquired in an eminent
domain proceeding.  Such compensation is currently not provided under federal law, nor is it
allowed in the majority of the states.  The proper method of appraising business goodwill is not
currently codified in the Eminent Domain Law of California (Code of Civ. Proc., §1230.010, et.
seq.), but has been the subject of continuing case development.

This Resolution:  This resolution is intended to codify the rules of business goodwill appraisal
referenced in the following decisions:

"[G]oodwill must, of course, be measured by a method which excludes the value of tangible
assets or the normal return on those assets ...."  (People ex rel. Dept. of Transportation v. Muller
(1984) 36 Cal.3d 263, 271, fn. 7.)

The Harcros decision approved a finding that the issue of compensation for lost goodwill could
not be presented to a jury where the loss was caused by "... the inevitable transition of the
[condemned] property to the higher and better use to which both sides agreed it was destined,
and with which the continued operation of defendant's business was incompatible."  (Emeryville
Redevelopment Agency v. Harcros Pigments, Inc. (2002) 101 Cal.App.4th 1083, 1119.)

The Problem: The proper valuation methodology of business goodwill to be employed in
eminent domain cases remains a disputed issue.  Protracted litigation often results in significant
expense to both the business owners and public entities involved.  This resolution is intended to
codify existing case law and provide guidance to those involved in similar cases. 

IMPACT STATEMENT:  This resolution does not affect any other law, statute or rule.

AUTHOR/AND OR PERMANENT CONTACT:  Andrew K. Rauch; Daley & Heft, LLP; 462
Stevens Avenue, Suite 201; Solana Beach, California 92075; Telephone: (858) 755-5666 ext.
157; Fax: (858) 755-7870; Email: arauch@daley-heft.com

RESPONSIBLE FLOOR DELEGATE:  Andrew K. Rauch

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

This Resolution would dramatically change condemnation law with respect to the right of a
property owner, or tenant, to recover for the loss of business goodwill when a commercial or

mailto:arauch@daley-heft.com
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industrial property is condemned.  In essence, this proposal would gut the business owner's right
to recovery.  It would impute to the business a hypothetical "fair market rent" regardless of the
actual rent. The Resolution ignores existing law (BAJI 11.91; CACI 3513) and the proponents
fail to cite the more important quote from the California Supreme Court Muller case:
"However, the courts have wisely maintained that there is no single acceptable method of
valuing goodwill." [36 Cal.3d 2634, 271, fn.7]

Furthermore, the proponents' citation to the Harcos case is not at all on point.  In Harcos, the
property owner tried to recover for loss of goodwill that would result in the future, not at the
time of the condemnation.  Properly, the court denied that claim.  Nowhere does the Harcos
court support a concept of imputing "fair market rent."  Do not be fooled.  Proponents are not
seeking to codify existing case law.



RESOLUTION 02-05-04

DIGEST
Landlord and Tenant:  Waiver of Claim to Security Deposit
Amends Civil Code section 1950.5 to provide that a landlord who fails to itemize damage
deductions from a tenant's security deposit waives the right to those deductions.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends Civil Code section 1950.5 to provide that a landlord who fails to itemize
damage deductions from a tenant's security deposit waives the right to those deductions.  This
resolution should be approved in principle because it would assist tenants in determining
whether any deductions were unreasonable, and would prevent landlords from arbitrarily
withholding security deposits without providing any accounting.

Section 1950.5, subdivision (g)(1), requires the landlord to provide an itemized statement of all
deductions from the tenant's security deposit.  There is, however, no penalty if the landlord fails
to provide the statement.  If the landlord fails to comply, the tenant usually has no way to
determine whether the deductions were unreasonable or whether to take action against the
landlord (typically in small-claims court) to recover amounts wrongfully deducted and/or
statutory penalties for withholding in bad faith.  (See Civil Code, § 1950.5, subd. (l).) The
present statute does not provide any effective deterrent to ensure that a landlord's withholding of
security is proper.

Because landlords hold a special influence over their tenants' homes, the law construes landlords'
obligations to their tenants strictly.  Security deposits involve important principles of trust. 
Other states enforce the landlords' duties by requiring the landlord to return all of the security
deposit (sometimes with additional penalties) if the landlord fails to provide an itemization of
deductions.  (See, e.g., Ariz. Rev. Stat., § 33-1321, subd. (E); Ill. Comp. Stat., ch. 765, § 710/1;
Ohio Rev. Code, § 5321.16, subd. (C); Tex. Prop. Code, § 92.109, subd. (b), (d).)  California law
should provide a similar motivation for landlords to comply with their responsibilities to their
tenants.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Civil Code section  1950.5 to read as follows:

1 § 1950.5
2 [Subdivisions (a) through (f) remain unchanged.]
3 (g) (1) No later than 21 calendar days after the tenant has vacated the premises, but



02-05-2

4 not earlier than the time that either the landlord or the tenant provides a notice to terminate
5 the tenancy under Section 1946 or 1946.1, Section 1161 of the Code of Civil Procedure, or
6 not earlier than 60 calendar days prior to the expiration of a fixed-term lease, the landlord
7 shall furnish the tenant, by personal delivery or by first-class mail, postage prepaid, a copy
8 of an itemized statement indicating the basis for, and the amount of, any security received
9 and the disposition of the security and shall return any remaining portion of the security to

10 the tenant.  If the landlord fails or refuses to deliver the itemized statement as provided
11 herein, the landlord waives any claim or right to the security being held. 
12 (2) Along with the itemized statement, the landlord shall also include copies of
13 documents showing charges incurred and deducted by the landlord to repair or clean the
14 premises, as follows:
15 (A) If the landlord or landlord's employee did the work, the itemized statement
16 shall reasonably describe the work performed. The itemized statement shall include the
17 time spent and the reasonable hourly rate charged.
18 (B) If the landlord or landlord's employee did not do the work, the landlord shall
19 provide the tenant a copy of the bill, invoice, or receipt supplied by the person or entity
20 performing the work. The itemized statement shall provide the tenant with the name,
21 address, and telephone number of the person or entity, if the bill, invoice, or receipt does
22 not include that information.
23 (C) If a deduction is made for materials or supplies, the landlord shall provide a
24 copy of the bill, invoice, or receipt. If a particular material or supply item is purchased by
25 the landlord on an ongoing basis, the landlord may document the cost of the item by
26 providing a copy of a bill, invoice, receipt, vendor price list, or other vendor document that
27 reasonably documents the cost of the item used in the repair or cleaning of the unit.
28 (3) If a repair to be done by the landlord or the landlord's employee cannot
29 reasonably be completed within 21 calendar days after the tenant has vacated the premises,
30 or if the documents from a person or entity providing services, materials, or supplies are
31 not in the landlord's possession within 21 calendar days after the tenant has vacated the
32 premises, the landlord may deduct the amount of a good faith estimate of the charges that
33 will be incurred and provide that estimate with the itemized statement. If the reason for the
34 estimate is because the documents from a person or entity providing services, materials, or
35 supplies are not in the landlord's possession, the itemized statement shall include the name,
36 address, and telephone number of the person or entity. Within 14 calendar days of
37 completing the repair or receiving the documentation, the landlord shall complete the
38 requirements in paragraphs (1) and (2) in the manner specified.
39 (4) The landlord need not comply with paragraph (2) or (3) if either of the
40 following apply:
41 (A) The deductions for repairs and cleaning together do not exceed one hundred
42 twenty-five dollars ($125).
43 (B) The tenant waived the rights specified in paragraphs (2) and (3). The waiver
44 shall only be effective if it is signed by the tenant at the same time or after a notice to
45 terminate a tenancy under Section 1946 or 1946.1 has been given, a notice under Section
46 1161 of the Code of Civil Procedure has been given, or no earlier than 60 calendar days
47 prior to the expiration of a fixed-term lease.
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48 The waiver shall substantially include the text of paragraph (2).
49 (5) Notwithstanding paragraph (4), the landlord shall comply with paragraphs (2)
50 and (3) when a tenant makes a request for documentation within 14 calendar days after
51 receiving the itemized statement specified in paragraph (1). The landlord shall comply
52 within 14 calendar days after receiving the request from the tenant.
53 (6) Any mailings to the tenant pursuant to this subdivision shall be sent to the
54 address provided by the tenant. If the tenant does not provide an address, mailings
55 pursuant to this subdivision shall be sent to the unit that has been vacated.
56 [Subdivisions (h) through (q) remain unchanged]

(Proposed new language underline; language to be deleted stricken)

PROPONENT: San Fernando Valley Bar Association

STATEMENT OF REASONS:

Existing Law:  Existing law provides no incentive to comply and no penalty to a landlord who
either fails or refuses to provide a timely written itemized statement of the disposition of the
security deposit.

This Resolution:  Would provide for complete forfeiture of the security deposit if the landlord
fails or refuses to provide a timely written itemized statement as required by California Civil
Code § 1950.5 notwithstanding any damages to the property or breach of the lease agreement by
the tenant. 

The Problem:  All too often landlords fail or refuse to provide a former tenant with a timely
written itemized statement of the disposition of the tenant's security deposit. The tenant is then
left to file a claim, usually in small claims court, without knowing how, or even if, the security
has been spent and the basis for the expenditure. This resolution would provide an incentive for a
landlord to comply with California Civil Code §1950.5(g) by timely informing a former tenant
of the amount and the basis for the disposition of the security deposit. If the landlord fails to
comply, then the landlord forfeits any claim to the security, notwithstanding any damages to the
landlord's property or the tenant's breach of the lease agreement. 

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT: Roger Franklin, 16000 Ventura Blvd., Suite
908, Encino, California 91436; (818) 986-5253, e-mail  rogerfranklin@prodigy.net

RESPONSIBLE FLOOR DELEGATE: Roger Franklin

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION
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Quite often the only protection a landlord has against a tenant who breaches a lease and causes
destruction to the leasehold is the security deposit.  Providing an itemized statement of all
damages, or even an estimate, within 21 days of the vacation of the premises may be difficult,
particularly if a tenant has left no forwarding address.  Moreover, existing law already provides a
powerful incentive to the landlord to act in good faith.  Note, under current law where the
landlord acts in bad faith, section 1950 (l) allows the court to award the tenant up to twice the
amount of the security, in addition to actual damages, with the burden of proof on the landlord
with respect to the reasonableness of deductions from the security deposit.  Resolution 2-05-04
proposes an automatic forfeit of the security deposit without regard to circumstances, which is a
heavily punitive penalty to the unwary landlord.  It is unfair and overkill.
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RESOLUTION 03-01-04

DIGEST
Habeas Corpus: Conform Rules of Court to Penal Code
Amends California Rule of Court 4.551 by limiting the persons designated to review writs and
setting time limits.  

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends California Rule of Court 4.551 by limiting the persons designated to
review writs and setting time limits.  This resolution should be disapproved because it assumes
that the present system for handling petitions for writ of habeas corpus leaves the matters
without a judge who can be contacted by counsel and thereby allows both the writ and the person
seeking relief to languish. 

Penal Code section 1476 allows the court or judge to grant relief without delay.  The proposed
amendment assumes that these petitions are not currently being processed in a timely manner,
but there is insufficient data to support this assumption.  Moreover, the "may be entitled"
language in subdivision (a)(6) would seemingly require that all petitions be reviewed
immediately. Immediate review would unreasonably interfere with the orderly process of the
court's calendar.    

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
the Judicial Council amend California Rules of Court, rule 4.551, to read as follows: 

1 Rule 4.551
2 (a)
3 (1) Except as provided in subdivision (2), the petition must be on the form
4 approved by the Judicial Council, Petition for Writ of Habeas Corpus (form MC-275), and
5 must be served as required in Penal Code section 1475.
6 (2) For good cause, a court may also accept for filing a petition that does not
7 comply with subdivision (a)(1).  A petition submitted by an attorney need not be on the
8 Judicial Council form.  However, a petition that is not on the Judicial Council form must
9 comply with Penal Code section 1474 and must contain the pertinent information specified

10 in form MC-275, including the information required regarding other petitions, motions, or
11 applications filed in any court with respect to the conviction, commitment, or issue.
12 (3)(A) Upon filing, the clerk of the court must immediately deliver the petition to
13 the presiding judge or his or her designee to any judge who may be designated by the
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14 presiding judge.  The court must rule on a petition for writ of habeas corpus within 60 days
15 after the petition is filed. 
16 (B)  If the court fails to rule on the petition within 60 days of its filing, the
17 petitioner may file a notice and request for ruling.
18 (i) The petitioner’s notice and request for ruling must include a declaration stating
19 the date the petition was filed and the date of the notice and request for ruling, and
20 indicating that the petitioner has not received a ruling on the petition.  A copy of the
21 original petition must be attached to the notice and request for ruling.
22 (ii) If the presiding judge or his or her designee determines that the notice is
23 complete and the court has failed to rule, the presiding judge, or his or her designee, must
24 assign the petition to a judge and calendar the matter for a decision without appearances
25 within 30 days of the filing of the notice and request for ruling.  If the judge assigned by
26 the presiding judge rules on the petition prior to the date the petition is calendared for
27 decision, the matter may be taken off calendar.
28 (4) For the purposes of subdivision (a)(3), the court rules on the petition by:
29 (A) Issuing the writ pursuant to Penal Code sections 1476 and 1477, and within the
30 meaning of subsection (c)(3) of these rules;
31 (B)(A) Issuing an order to show cause under subdivision (c);
32 (C)(B) Denying the petition for writ of habeas corpus; or
33 (D)(C) Requesting an informal response to the petition for writ of habeas corpus
34 under subdivision (b).
35 (5) The court must issue an order to show cause or deny the petition within 45 days
36 after receipt of an informal response requested under subdivision (b) of this rule.
37 (6)  In conformity with Penal Code section 1476, the court shall review and
38 consider forthwith a prayer for immediate or prompt release from custody of a person
39 detained.  Where the person detained may be entitled to release more promptly than is
40 otherwise provided by this rule, the court shall rule on that prayer forthwith, or no later
41 than the date on which the petitioner claims entitlement to release, or admit the detainee to
42 bail, as provided in Penal Code section 1476, as appropriate, to prevent irreparable harm. 
43 For the purposes of this subsection of the Rules, the court may issue either the writ of
44 habeas corpus, as provided in Penal Code section 1477, or an order to show cause, so as to
45 address timely the claim for release.
46 (b)
47 (1) Before passing on the petition, the court may request an informal response
48 from:
49 (A) The respondent or real party in interest; or
50 (B) The custodian of any record pertaining to the petitioner’s case, directing the
51 custodian to produce the record or a certified copy to be filed with the clerk of the court.
52 (2)  A copy of the request must be sent to the petitioner.  The informal response, if
53 any, must be served upon the petitioner by the party of whom the request is made.  The
54 informal response must be in writing and must be served and filed within 15 days.  If any
55 informal response is filed, the court must notify the petitioner that he or she may reply to
56 the informal response within 15 days from the date of service of the response upon the
57 petitioner.  If the informal response consists of records or copies of records, a copy of
58 every record and document furnished to the court must be furnished to the petitioner.
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59 (3) After receiving an informal response, the court may not deny the petition until
60 the petitioner has filed a timely reply to the informal response or the 15-day period
61 provided for a reply under subdivision (b)(2) has expired.
62 (c)
63 (1) The court must issue either the writ of habeas corpus or an order to show cause
64 if the petitioner has made a prima facie showing that he or she is entitled to relief.  In
65 doing so, the court takes petitioner’s factual allegations as true and makes a preliminary
66 assessment regarding whether the petitioner would be entitled to relief if his or her factual
67 allegations were proved.  If so, the court must issue the writ or an order to show cause., as
68 appropriate.
69 (2) Upon issuing the writ or an order to show cause, the court must appoint counsel
70 for any unrepresented petitioner who desires but cannot afford counsel.
71 (3) Issuance of a writ or an An order to show cause is a determination that the
72 petitioner has made a showing that he or she may be entitled to relief. It does not finally
73 grant the relief sought in the petition.
74 (d) If an order to show cause is issued as provided in subdivision (c), or if the court
75 fails to rule on the petition in a timely manner as required in subdivision (a)(3), the
76 respondent may, within 30 days thereafter, file a return.  Any material allegation of the
77 petition not controverted by the return is deemed admitted for purposes of the proceeding. 
78 The return must comply with Penal Code section 1480 and must be served on the
79 petitioner.
80 (e) Within 30 days after service and filing of a return, the petitioner may file a
81 denial.  Any material allegation of the return not denied is deemed admitted for purposes
82 of the proceeding.  Any denial must comply with Penal Code section 1484 and must be
83 served on the respondent.
84 (f) Within 30 days after the filing of any denial or, if none is filed, after the
85 expiration of the time for filing a denial, the court must either grant or deny the relief
86 sought by the petition or order an evidentiary hearing.  An evidentiary hearing is required
87 if, after considering the verified petition, the return, any denial, any affidavits or
88 declarations under penalty of perjury, and matters of which judicial notice may be taken,
89 the court finds there is a reasonable likelihood that the petitioner may be entitled to relief
90 and the petitioner’s entitlement to relief depends on the resolution of an issue of fact.  The
91 petitioner must be produced at the evidentiary hearing unless the court, for good cause,
92 directs otherwise.
93 (g) Any order denying a petition for writ of habeas corpus must contain a brief
94 statement of the reasons for the denial.  An order only declaring the petition to be “denied”
95 is insufficient.
96 (h) On motion of any party or on the court’s own motion, for good cause stated in
97 the order, the court may shorten or extend the time for doing any act under this rule.  A
98 copy of the order must be mailed to each party.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  San Diego County Bar Association
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STATEMENT OF REASONS

Existing Law:  Penal Code section 1476 requires a judge to pass on a petition for writ of habeas
corpus “without delay.”  Section 1477 authorizes a judge to order a custodian to produce a
prisoner in court to inquire into the cause for detention; i.e., an order “issuing” the writ.  A
judicial practice has developed of issuing an “alternative” writ of habeas corpus; i.e., an “order
to show cause” which does not require production of the prisoner in court.  Yet another practice
has developed of issuing an order requiring the custodian to provide an “informal response” to
the petition, even before the court determines whether an order to show cause is appropriate.
California Rules of Court, rule 4.551, describes the procedure to be followed in the Superior
Court regarding the issuance of an order to show cause or an order directing an informal
response to the petition.  The rule also sets out certain time constraints within which the court
must dispose of a petition for habeas corpus.

This Resolution:  Would make amendments to rule 4.551 to conform the rule to the Penal Code,
so that a person in custody, where appropriate,  may obtain  relief  “without delay,” as required
by Penal Code section 1476.

The Problem:  In those unusual cases where a person who is in custody makes a prima facie
showing that he is entitled to immediate or prompt release from custody, such as where a person
remains in custody after having fully served a court’s sentence, a judge should consider the
person’s petition for writ of habeas corpus immediately or promptly, in order to prevent
irreparable harm to the petitioner.  Rule 4.551 provides certain maximum time limits for the
processing of petitions:  60 days where no order to show cause has issued and 120 days where an
order to show cause has issued.  These delays, authorized by the rule, have been construed by
clerks and by some courts as the full measure of a petitioner’s statutory and constitutional
protection, rather than as maximum time limits.  Moreover, some courts have delegated to
research staff the task of making a preliminary review of a petition and of recommending a
disposition to the court. Under this interpretation of the existing rule, and under this practice, a
judge is not required to consider or make any ruling on a petition until the 30  day after theth

filing of the petition. (Cal. Rules of Court, rule 4.551(a)(3))  In the meantime, no judge needs to
consider a petitioner’s prayer for immediate or prompt release.  Similarly, no judge needs to be
available to petitioner’s counsel to hear an application for release.  The court’s power to shorten
time for review of the petition is ineffectual to address the problem.  (Cal. Rules of Court, rule
4.551(h).)  During some or all of the initial 30-day period, no judge may be assigned; otherwise,
no judge may be accessible to counsel, in order to hear an application for acceleration of the
petition.

IMPACT STATEMENT

This resolution does not amend any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Stephen J. Perrello, Jr., P.O. Box 880738, San
Diego, California, 92168, voice 858-277-5900, sjperrello@aol.com
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RESPONSIBLE FLOOR DELEGATE: 



3-02-1

RESOLUTION 03-02-04

DIGEST
Drug Treatment Program: Eligibility of Person Arrested for DUI
Amends Penal Code section 1210.1 to permit persons convicted of misdemeanor DUI and
non-violent drug offenses to participate in Proposition 36 drug treatment programs. 

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History: 
No similar resolutions found.  

Reasons:
This resolution amends Penal Code section 1210.1 to permit persons concurrently convicted of
misdemeanor DUI and non-violent drug offenses to participate in drug treatment programs.  This
resolution should be disapproved because it improperly assumes that driving under the influence
is a simple drug offense. 

California courts (see, e.g., Byrd v. Municipal Court (1981), 125Cal.App.3d 1054, 1058; People
v. Davalos  (1987) 192 Cal.App.3d Supp 10, 14; Gilbert v. Municipal Court(1977) 73
Cal.App.3d 737; People v. Malvitz (1992) 11 Cal.App.4th Supp 9, 14) have repeatedly held that
driving under the influence involves an offense separate and apart from the simple possession or
use of drugs.   The California Supreme Court recently ruled in People v. Canty (May 27, 2004)
32 Cal.4th 1266 that the misdemeanor of driving a vehicle while under the influence of a
controlled substance was "a misdemeanor not related to the use of drugs" within the meaning of
section 1210.1, enacted in 2000 as Proposition 36 and also known as The Substance Abuse and
Crime Prevention Act (SACPA).  See also People v. Goldberg (2003) 105 Cal.App.4th 1202,
1210.  The crime of driving under the influence of alcohol or a controlled substances is a serious
crime which endangers the lives of others, and persons convicted of such an offense should not
be eligible for probation and drug treatment diversion. 
RESOLUTION 03-02-04

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations  recommends that
legislation be sponsored to amend Penal Code section 1210.1 to read as follows:

1 § 1210.1
(a) Notwithstanding any other provision of law, and except as provided in2

3 subdivision (b), any person convicted of a nonviolent drug possession offense shall receive
4 probation. As a condition of probation the court shall require participation in and
5 completion of an appropriate drug treatment program. The court may also impose, as a
6 condition of probation, participation in vocational training, family counseling, literacy
7 training and/or community service. A court may not impose incarceration as an additional
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8 condition of probation. Aside from the limitations imposed in this subdivision, the trial
9 court is not otherwise limited in the type of probation conditions it may impose. Probation

10 shall be imposed by suspending the imposition of sentence.
In addition to any fine assessed under other provisions of law, the trial judge may11

12 require any person convicted of a nonviolent drug possession offense who is reasonably
13 able to do so to contribute to the cost of his or her own placement in a drug treatment program.

(b) Subdivision (a) does not apply to either of the following:14
(1) Any defendant who previously has been convicted of one or more serious or15

16 violent felonies in violation of subdivision (c) of Section 667.5 or Section 1192.7, unless
17 the nonviolent drug possession offense occurred after a period of five years in which the
18 defendant remained free of both prison custody and the commission of an offense that
19 results in (A) a felony conviction other than a nonviolent drug possession offense, or (B) a
20 misdemeanor conviction involving physical injury or the threat of physical injury to
21 another person.

(2) Any defendant who, in addition to one or more nonviolent drug possession22
23 offenses, has been convicted in the same proceeding of a misdemeanor not related to the
24 use of drugs or any felony. A conviction for a violation of Vehicle Sections 23152 (a) or
25 (b) in the same proceeding shall not be deemed automatically  ineligible for application of
26 this section.

(3) Any defendant who:27
(A) While using a firearm, unlawfully possesses any amount of (i) a substance 28

29 containing either cocaine base, cocaine, heroin, methamphetamine, or (ii) a liquid,
30 nonliquid, plant substance, or hand-rolled cigarette, containing phencyclidine.

(B) While using a firearm, is unlawfully under the influence of cocaine base,31
32 cocaine, heroin, methamphetamine or phencyclidine.

(4) Any defendant who refuses drug treatment as a condition of probation.33
(5) Any defendant who (A) has two separate convictions for nonviolent drug34

35 possession offenses, (B) has participated in two separate courses of drug treatment
36 pursuant to subdivision (a), and (C) is found by the court, by clear and convincing
37 evidence, to be unamenable to any and all forms of available drug treatment. 
38 Notwithstanding any other provision of law, the trial court shall sentence such defendants
39 to 30 days in jail.

(c) Within seven days of an order imposing probation under subdivision (a), the40
41 probation department shall notify the drug treatment provider designated to provide drug
42 treatment under subdivision (a). Within 30 days of receiving that notice, the treatment
43 provider shall prepare a treatment plan and forward it to the probation department. On a
44 quarterly basis after the defendant begins the drug treatment program, the treatment
45 provider shall prepare and forward a progress report on the individual probationer to the
46 probation department.

(1) If at any point during the course of drug treatment the treatment provider47
notifies the probation department that the defendant is unamenable to the drug treatment48

49 being provided, but may be amenable to other drug treatments or related programs, the
50 probation department may move the court to modify the terms of probation to ensure that
51 the defendant receives the alternative drug treatment or program.

(2) If at any point during the course of drug treatment the treatment provider52
53 notifies the probation department that the defendant is unamenable to the drug treatment
54 provided and all other forms of drug treatment programs pursuant to subdivision (b) of
55 Section 1210, the probation department may move to revoke probation. At the revocation
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56 hearing, if it is proved that the defendant is unamenable to all drug treatment programs
57 pursuant to subdivision (b) of Section 1210, the court may revoke probation.

(3) Drug treatment services provided by subdivision (a) as a required condition of58
59 probation may not exceed 12 months, provided, however, that additional aftercare services
60 as a condition of probation may be required for up to six months.

(d) Dismissal of charges upon successful completion of drug treatment61
(1) At any time after completion of drug treatment, a defendant may petition the62

63 sentencing court for dismissal of the charges. If the court finds that the defendant
64 successfully completed drug treatment, and substantially complied with the conditions of
65 probation, the conviction on which the probation was based shall be set aside and the court
66 shall dismiss the indictment, complaint, or information against the defendant. In addition,
67 except as provided in paragraphs (2) and (3), both the arrest and the conviction shall be
68 deemed never to have occurred. Except as provided in paragraph (2) or (3), the defendant
69 shall thereafter be released from all penalties and disabilities resulting from the offense of
70 which he or she has been convicted.

(2) Dismissal of an indictment, complaint, or information pursuant to paragraph (1)71
72 does not permit a person to own, possess, or have in his or her custody or control any

firearm capable of being concealed upon the person or prevent his or her conviction under73
74 Section 12021.

(3) Except as provided below, after an indictment, complaint, or information is75
76 dismissed pursuant to paragraph (1), the defendant may indicate in response to any
77 question concerning his or her prior criminal record that he or she was not arrested or
78 convicted for the offense. Except as provided below, a record pertaining to an arrest or
79 conviction resulting in successful completion of a drug treatment program under this
80 section may not, without the defendant's consent, be used in any way that could result in
81 the denial of any employment, benefit, license, or certificate.
82 Regardless of his or her successful completion of drug treatment, the arrest and
83 conviction on which the probation was based may be recorded by the Department of
84 Justice and disclosed in response to any peace officer application request or any law 
85 enforcement inquiry. Dismissal of an information, complaint, or indictment under this
86 section does not relieve a defendant of the obligation to disclose the arrest and conviction
87 in response to any direct question contained in any questionnaire or application for public

office, for a position as a peace officer as defined in Section 830, for licensure by any state88
89 or local agency, for contracting with the California State Lottery, or for purposes of
90 serving on a jury.

(e) Violation of probation91
(1) If probation is revoked pursuant to the provisions of this subdivision, the92

93 defendant may be incarcerated pursuant to otherwise applicable law without regard to the
94 provisions of this section.

(2) Non-drug-related probation violations95
96 If a defendant receives probation under subdivision (a), and violates that probation
97 either by being arrested for an offense that is not a nonviolent drug possession offense, or
98 by violating a non-drug-related condition of probation, and the state moves to revoke

probation, the court shall conduct a hearing to determine whether probation shall be99
100 revoked. The court may modify or revoke probation if the alleged violation is proved.

(3) Drug-related probation violations101
(A) If a defendant receives probation under subdivision (a), and violates that102

103 probation either by committing a nonviolent drug possession offense, or a misdemeanor
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104 for simple possession or use of drugs or drug paraphernalia, being present where drugs are
105 used, or failure to register as a drug offender, or any activity similar to those listed in
106 paragraph (1) of subdivision (d) of Section 1210, or by violating a drug-related condition
107 of probation, and the state moves to revoke probation, the court shall conduct a hearing to
108 determine whether probation shall be revoked. The trial court shall revoke probation if the
109 alleged probation violation is proved and the state proves by a preponderance of the
110 evidence that the defendant poses a danger to the safety of others. If the court does not
111 revoke probation, it may intensify or alter the drug treatment plan.

(B) If a defendant receives probation under subdivision (a), and for the second time112
113 violates that probation either by committing a nonviolent drug possession offense, or a
114 misdemeanor for simple possession or use of drugs or drug paraphernalia, being present
115 where drugs are used, or failure to register as a drug offender, or any activity similar to
116 those listed in paragraph (1) of subdivision (d) of Section 1210, or by violating a drug-
117 related condition of probation, and the state moves for a second time to revoke probation,
118 the court shall conduct a hearing to determine whether probation shall be revoked. The
119 trial court shall revoke probation if the alleged probation violation is proved and the state
120 proves by a preponderance of the evidence either that the defendant poses a danger to the
121 safety of others or is unamenable to drug treatment. In determining whether a defendant is
122 unamenable to drug treatment, the court may consider, to the extent relevant, whether the
123 defendant (i) has committed a serious violation of rules at the drug treatment program, (ii)
124 has repeatedly committed violations of program rules that inhibit the defendant's ability to
125 function in the program, or (iii) has continually refused to participate in the program or
126 asked to be removed from the program. If the court does not revoke probation, it may
127 intensify or alter the drug treatment plan.

(C) If a defendant receives probation under subdivision (a), and for the third time128
129 violates that probation either by committing a nonviolent drug possession offense, or by
130 violating a drug-related condition of probation, and the state moves for a third time to
131 revoke probation, the court shall conduct a hearing to determine whether probation shall be
132 revoked. If the alleged probation violation is proved, the defendant is not eligible for
133 continued probation under subdivision (a).

(D) If a defendant on probation at the effective date of this act for a nonviolent134
135 drug possession offense violates that probation either by being arrested for a nonviolent
136 drug possession offense, or a misdemeanor for simple possession or use of drugs or drug
137 paraphernalia, being present where drugs are used, or failure to register as a drug offender,
138 or any activity similar to those listed in paragraph (1) of subdivision (d) of Section 1210,
139 or by violating a drug-related condition of probation, and the state moves to revoke
140 probation, the court shall conduct a hearing to determine whether probation shall be

revoked. The trial court shall revoke probation if the alleged probation violation is proved141
142 and the state proves by a preponderance of the evidence that the defendant poses a danger
143 to the safety of others. If the court does not revoke probation, it may modify probation and
144 impose as an additional condition participation in a drug treatment program.

(E) If a defendant on probation at the effective date of this act for a nonviolent drug145
146 possession offense violates that probation a second time either by being arrested for a
147 nonviolent drug possession offense, or a misdemeanor for simple possession or use of
148 drugs or drug paraphernalia, being present where drugs are used, or failure to register as a
149 drug offender, or any activity similar to those listed in paragraph (1) of subdivision (d) of
150 Section 1210, or by violating a drug-related condition of probation, and the state moves for
151 a second time to revoke probation, the court shall conduct a hearing to determine whether
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152 probation shall be revoked. The trial court shall revoke probation if the alleged probation
153 violation is proved and the state proves by a preponderance of the evidence either that the
154 defendant poses a danger to the safety of others or that the defendant is unamenable to
155 drug treatment. If the court does not revoke probation, it may modify probation and
156 impose as an additional condition participation in a drug treatment program.

(F) If a defendant on probation at the effective date of this act for a nonviolent drug157
158 offense violates that probation a third time either by being arrested for a nonviolent drug
159 possession offense, or by violating a drug- related condition of probation, and the state
160 moves for a third time to revoke probation, the court shall conduct a hearing to determine
161 whether probation shall be revoked. If the alleged probation violation is proved, the
162 defendant is not eligible for continued probation under subdivision (a).

(f) The term "drug-related condition of probation" shall include a probationer's163
164 specific drug treatment regimen, employment, vocational training, educational programs,
165 psychological counseling, and family counseling.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Beverly Hills Bar Association

STATEMENT OF REASONS

Existing Law:  Penal Code Section 1210.1 currently makes persons charged with nonviolent
drug offenses automatically ineligible for Proposition 36 drug treatment programs when they are
also convicted of misdemeanor driving under the influence offenses.

This Resolution:  Would allow for persons charged with nonviolent drug of fenses to not be
automatically ineligible for the Proposition 36 drug treatment programs when they are also
convicted of a misdemeanor driving under the influence offense.

The Problem:  In November of 2000, the voters approved proposition 36.  This was an
overwhelming statement by the citizens of this state that want nonviolent drug offenders to have
an opportunity to attend drug programs and receive help for their addictions. Currently courts
have interpreted Penal Code section 1210.1, subdivision (b)(2), to preclude persons arrested for a
nonviolent drug offense to be ineligible for the programs offered under this statute when they are
also driving while under the influence of drugs or alcohol.  This interpretation fails to address the
realities that exist in metropolitan areas of this state;  unfortunately drug addicts sometimes get
behind the wheel of a car and drive.

This resolution seeks to recognize the will of a majority of the people in this state that want drug
addicts to get treatment and return to society as productive people. Nothing in this resolution
precludes a court from requiring a defendant to plead guilty to a driving under the influence
charge and receiving the appropriate penalty. However, if that person has a small amount of
drugs on his person and is an addict, the benefits and programs should be an option that a court
should not only be allowed to consider, they should be encouraged to consider it. If a person is
involved in an accident or acts in a way that a determination of not suitable for the program, the
court still has that discretion.  These cases should be determined on their individual merits

IMPACT STATEMENT
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This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Richard Kaplan, Kaplan Marino, 9454
Wilshire Blvd., Suite 500, Beverly Hills, CA  90212, voice 310-553-5003, fax 310-553-5008, e-
mail kaplan@kaplanmarino.com

RESPONSIBLE FLOOR DELEGATE:  Richard Kaplan.

COUNTERARGUMENT

SANTA CLARA COUNTY BAR ASSOCIATION

We share the proponent’s desire to encourage the application of Proposition 36 in appropriate
cases.  However, there is difference between merely possessing and using controlled substances
and driving under the influence.  The former generally only affects the individual user while the
latter can inflict great bodily injury or death on others.  For this reason, we oppose this
resolution.
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RESOLUTION 03-03-04

DIGEST
Deferred Entry of Judgment: Arrest for Driving under the Influence
Amends Penal Code section 1000 to allow persons charged with DUI and certain drug
possessions to defer entry of judgment.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolution found. 

Reasons:
This resolution amends Penal Code section 1000 to allow persons simultaneously charged with
DUI and certain drug possession offenses to defer entry of judgment.  This resolution should be
disapproved because driving under the influence involves more than the simple possession or use
of drugs and cannot be considered non-violent.

Due to the strong public policy against drunk driving and the potential harm to the public caused
by drunk drivers, California courts have found that DUI convictions are outside the scope of the
treatment programs created under Proposition 36 (See, e.g., People v. Goldberg (2003) 105
Cal.App.4th 1202, 1210.)  Public policy reasons support the current limitations in Penal Code
Section 1000 that a person convicted both of a DUI and of simple drug possession is not eligible
for deterred entry of judgment.  

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Association  recommends that
legislation be sponsored to amend Penal Code section 1000 to read as follows:

1 § 1000
(a) This chapter shall apply whenever a case is before any court upon an accusatory2

3 pleading for a violation of Section 11350, 11357, 11364, 11365, 11377, or 11550 of the
4 Health and Safety Code, or subdivision (b) of Section 23222 of the Vehicle Code, or
5 Section 11358 of the Health and Safety Code if the marijuana planted, cultivated,
6 harvested, dried, or processed is for personal use, or Section 11368 of the Health and
7 Safety Code if the narcotic drug was secured by a fictitious prescription and is for the
8 personal use of the defendant and was not sold or furnished to another, or subdivision (d)
9 of Section 653f if the solicitation was for acts directed to personal use only, or Section 381

10 or subdivision (f) of Section 647 of the Penal Code, if for being under the influence of a
controlled substance, or Section 4060 of the Business and Professions Code, and it appears11

12 to the prosecuting attorney that, except as provided in subdivision (b) of Section 11357 of
13 the Health and Safety Code, all of the following apply to the defendant:

(1) The defendant has no conviction for any offense involving controlled14
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15 substances prior to the alleged commission of the charged offense.
(2) The offense charged did not involve a crime of violence or threatened violence.16
(3) There is no evidence of a violation relating to narcotics or restricted dangerous17

18 drugs other than a violation of the sections listed in this subdivision.
(4) The defendant's record does not indicate that probation or parole has ever been19

20 revoked without thereafter being completed.
(5) The defendant's record does not indicate that he or she has successfully21

22 completed or been terminated from diversion or deferred entry of judgment pursuant to
23 this chapter within five years prior to the alleged commission of the charged offense.

(6) The defendant has no prior felony conviction within five years prior to the24
25 alleged commission of the charged offense.

(b) The prosecuting attorney shall review his or her file to determine whether or not26
27 paragraphs (1) to (6), inclusive, of subdivision (a) apply to the defendant. Upon the
28 agreement of the prosecuting attorney, law enforcement, the public defender, and the
29 presiding judge of the criminal division of the superior court, or a judge designated by the
30 presiding judge, this procedure shall be completed as soon as possible after the initial

filing of the charges. If the defendant is found eligible, the prosecuting attorney shall file31
32 with the court a declaration in writing or state for the record the grounds upon which the
33 determination is based, and shall make this information available to the defendant and his
34 or her attorney. This procedure is intended to allow the court to set the hearing for deferred
35 entry of judgment at the arraignment. If the defendant is found ineligible for deferred entry
36 of judgment, the prosecuting attorney shall file with the court a declaration in writing or
37 state for the record the grounds upon which the determination is based, and shall make this
38 information available to the defendant and his or her attorney. The sole remedy of a
39 defendant who is found ineligible for deferred entry of judgment is a postconviction
40 appeal.

(c) All referrals for deferred entry of judgment granted by the court pursuant to this41
42 chapter shall be made only to programs that have been certified by the county drug
43 program administrator pursuant to Chapter 1.5 (commencing with Section 1211) of Title 8,
44 or to programs that provide services at no cost to the participant and have been deemed by
45 the court and the county drug program administrator to be credible and effective. The
46 defendant may request to be referred to a program in any county, as long as that program
47 meets the criteria set forth in this subdivision.

(d) Deferred entry of judgment for a violation of Section 11368 of the Health and48
49 Safety Code shall not prohibit any administrative agency from taking disciplinary action
50 against a licensee or from denying a license. Nothing in this subdivision shall be construed
51 to expand or restrict the provisions of Section 1000.4.

(e) Any defendant who is participating in a program referred to in this section may52
53 be required to undergo analysis of his or her urine for the purpose of testing for the
54 presence of any drug as part of the program. However, urine analysis results shall not be
55 admissible as a basis for any new criminal prosecution or proceeding.
56 (f) A defendant who is also charged with a violation of Sections 23152 (a) or (b) of
57 the Vehicle Code at the time of the arrest of one of the enumerated violations of this
58 section shall not be deemed ineligible for deferred entry of judgement based merely on the
59 charge alone. Said arrest shall be a factor in determining a defendants suitabilty to
60 participate in the program. A finding of eligibility to participate in a program pursuant to
61 this section shall not affect the right of the prosecution to pursue a conviction on the
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62 violation of Sections 23152 (a) or (b) of the Vehicle Code.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Beverly Hills Bar Association

STATEMENT OF REASONS

Existing Law:  Penal Code Section 1000 does not  allow persons charged with certain drug
possession offenses or under the influence charges to be eligible for the deferred entry of
judgement program when they are also arrested and charged with a driving under the influence
offense as a result of the same underlying facts.

This Resolution: Would amend Penal Code Section 1000 to allow persons charged with certain
drug possession offenses or under the influence charges to be eligible for the deferred entry of
judgement program when they are also arrested and charged with a driving under the influence
offense as a result of the same underlying facts.  

The Problem:  In November of 2000 the voters approved proposition 36. This was an
overwhelming statement by the citizens of this state that nonviolent drug offenders have an
opportunity to attend drug programs and receive help for their addictions.  Currently, based on
People v. Duncan (1990) 216 Cal. App. 3d 1621, persons that are arrested for driving under the
influence and who are in possession of drugs or under the influence of drugs at the time of
driving are not eligible for deferred entry of judgment on the drug offense. This means even if a
person pleads guilty to a misdemeanor driving under the influence charge, they are not eligible
for the deferred entry of judgment program on the drug possession charge. This goes against
common sense and the will of the voters. 

Penal Code section 1000, subdivision (a)(3), states the person arrested is not eligible for deferred
entry of judgment if there is evidence that he or she has committed a drug related offense “ other
than a violation of the sections listed in this subdivision.” Therefore, a person arrested while
driving with drugs in the car, who is possibly under the influence as well, would be ineligible for
deferred entry of judgment. Duncan had been interpreted to say even if the person enters a plea
or guilty to the driving under the influence charge and is placed on probation, they still do no
qualify for the program.

This result means persons who are most in need for drug programs do not have the opportunity
to attend them. Many times these people get jail sentences and return to society with the same
addictions. The deferred entry program encourages individuals to attend programs and help
themselves by earning a dismissal of the drug charge.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.
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AUTHOR AND/OR PERMANENT CONTACT:  Richard Kaplan, Kaplan Marino, 9454
Wilshire Blvd., Suite 500, Beverly Hills, CA  90212, voice 310-553-5003, fax 310-557-0008, e-
mail kaplan@kaplanmarino.com

RESPONSIBLE FLOOR DELEGATE:  Richard Kaplan.

COUNTERARGUMENT

SANTA CLARA COUNTY BAR ASSOCIATION

We share the proponent’s desire to encourage the application of deferred entry of judgment
(formerly known as "drug diversion") in appropriate cases.  However, there is difference
between merely possessing and using controlled substances and driving under the influence.  The
former generally only affects the individual user while the latter can inflict great bodily injury or
death on others.  For this reason, we oppose this resolution.
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RESOLUTION 03-04-04

DIGEST
Misdemeanor Diversion: Statewide Application
Amends Penal Code section 1001.2 to make misdemeanor diversion available statewide.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolution found.

Reasons:
This resolution amends Penal Code section 1001.2 to make misdemeanor diversion available
statewide.   

This resolution should be approved because it would make uniform the availability and
application of misdemeanor diversion.  Current law allows the district attorney in each county to
approve any diversion program used in that county. This results in some counties having no
diversion programs at all while a contiguous county has such a program. This results in a
defendant in one county receiving a fine or jail sentence while another defendant in a contiguous
county, arrested for the same offense under similar factual circumstances, is eligible for
diversion. This diversity defeats the statewide policy encouraging diversion and creates a
potential due process claim by a defendant denied diversion because the program has not been
approved. The uniform application of a statewide statute is an important cornerstone in public
respect for equal protection of the law.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Association recommends that
legislation be sponsored to amend Penal Code Section 1001.2 to read as follows:

1 §1001.2
2 (a) This chapter shall not apply to any pretrial diversion or post-trial programs for
3 the treatment of problem drinking or alcoholism utilized for persons convicted of one or
4 more offenses under Section 23152 or 23153 or former Section 23102 of the Vehicle Code
5 or to pretrial diversion programs established pursuant to Chapter 2.5 (commencing with
6 Section 1000) of this title nor shall this chapter be deemed to authorize any pretrial
7 diversion or post-trial programs for persons alleged to have committed violation of Section
8 23152 or 23153 of the Vehicle Code.
9  (b) The district attorney of each county shall review annually any diversion

10 program established pursuant to this chapter, and no program shall continue without the
11 approval of the district attorney. No person shall be diverted under a program unless it has
12 been approved by the district attorney. Nothing in this subdivision shall authorize the
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13 prosecutor to determine whether a particular defendant shall be diverted.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT:  Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law:  Under existing law, local prosecutors must approve programs for misdemeanor
diversion. 

This Resolution:  Would make misdemeanor diversion available statewide. 

The Problem:  Because of the discretion given county district attorneys under this provision,
some counties have no misdemeanor diversion programs whatsoever.  For example, a first
offense of shoplifting ban in San Francisco will result in diversion.  Such an offense, if
committed on the other side of the street in San Mateo County, results in conviction with
possible penalties of fine and imprisonment.  Removing the district attorneys’ discretion would
make misdemeanor diversion available statewide.  This is simply a matter of equal protection of
the laws.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  David Michael Bigeleisen, Law Office of
David Michael Bigeleisen, 2171 Junipero Serra Blvd., Suite 700, Daly City, CA 94014-1980,
voice 650-755-1414, fax 650-755-6969. 

RESPONSIBLE FLOOR DELEGATE:  David Michael Bigeleisen
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RESOLUTION 03-05-04

DIGEST
Juror Disqualification: Opposition to Death Penalty
Amends Code of Civil Procedure section 229 to provide that opposition to the death penalty is
not a basis for automatic juror disqualification.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Code of Civil Procedure section 229 to provide that opposition to the
death penalty is not a basis for automatic juror disqualification.  This resolution should be
disapproved because as long as the law of the state allows capital punishment, no juror unwilling
to impose a sentence allowed by law should be qualified to serve. All jurors in all cases are
required to be willing to apply the law as instructed by the court. The concept behind this
resolution is simply jury nullification restricted to capital punishment. 

This resolution should be disapproved for the additional reason that it would promote
inconsistency in the application of the death penalty. The abolition of capital punishment is a
political question to be decided by the legislature, not a question to be decided on a case by case
basis depending on whether or not a juror unwilling to return a death verdict happens to be on
the panel. 

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 229 to read as follows: 

1 § 229
2 A challenge for implied bias may be taken for one or more of the following causes,
3 and for no other:
4 (a) Consanguinity or affinity within the fourth degree to any party, to an officer of
5 a corporation which is a party, or to any alleged witness or victim in the case at bar.
6 (b) Standing in the relation of, or being the parent, spouse, or child of one who
7 stands in the relation of, guardian and ward, conservator and conservatee, master and
8 servant, employer and clerk, landlord and tenant, principal and agent, or debtor and
9 creditor, to either party or to an officer of a corporation which is a party, or being a

10 member of the family of either party; or a partner in business with either party; or surety
11 on any bond or obligation for either party, or being the holder of bonds or shares of capital
12 stock of a corporation which is a party; or having stood within one year previous to the
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13 filing of the complaint in the action in the relation of attorney and client with either party
14 or with the attorney for either party.  A depositor of a bank or a holder of a savings account
15 in a savings and loan association shall not be deemed a creditor of that bank or savings and
16 loan association for the purpose of this paragraph solely by reason of his or her being a
17 depositor or account holder.
18 (c) Having served as a trial or grand juror or on a jury of inquest in a civil or
19 criminal action or been a witness on a previous or pending trial between the same parties,
20 or involving the same specific offense or cause of action; or having served as a trial or
21 grand juror or on a jury within one year previously in any criminal or civil action or
22 proceeding in which either party was the plaintiff or defendant or in a criminal action
23 where either party was the defendant.
24 (d) Interest on the part of the juror in the event of the action, or in the main
25 question involved in the action, except his or her interest as a member or citizen or
26 taxpayer of a county, city and county, incorporated city or town, or other political
27 subdivision of a county, or municipal water district.
28 (e) Having an unqualified opinion or belief as to the merits of the action founded
29 upon knowledge of its material facts or of some of them.
30 (f) The existence of a state of mind in the juror evincing enmity against, or bias
31 towards, either party.  If the offense charged is punishable with death, opposition to
32 imposing a sentence of death shall not be considered cause for disqualification under this
33 section.
34 (g) That the juror is party to an action pending in the court for which he or she is
35 drawn and which action is set for trial before the panel of which the juror is a member.
36 (h) If the offense charged is punishable with death, the entertaining of such
37 conscientious opinions as would preclude the juror finding the defendant guilty; in which
38 case the juror may neither be permitted nor compelled to serve.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law:  Currently, in capital cases, California permits unlimited disqualifications for
cause of  potential jurors because of their opposition to the death penalty.  See People v. Cash
(2002) 28 Cal.4  703.th

This Resolution:  Will remove opposition to capital punishment as a basis for excusing jurors for
cause from capital cases.

The Problem:  Removing jurors who express opposition to the death penalty in capital cases
–creating a “death-qualified” jury – undermines a fundamental principle of American justice: the
right to a fair trial before a jury of one’s peers selected pursuant to nondiscriminatory criteria. 
While the use of death-qualified juries has been found to be Constitutionally permissible,
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Witherspoon v. Illinois, 391 U.S. 510 (1968), it is not mandated and favors the prosecution in a
fundamentally unfair manner.  As the Supreme Court recognized in Lockhart v. McCree, 476
U.S. 162 (1986), numerous studies have demonstrated that, as an empirical matter, death-
qualified juries are more likely to convict.  See e.g., D.N. Bersoff, AMERICAN PSYCHOLOGIST

42(1), 52-58 (1987); C.L. Cowan, et al., LAW & HUMAN BEHAVIOR 8, 53-80 (1984). 
Institutionalizing a jury biased toward the prosecution in a capital case is particularly disturbing
given that the defendant’s life is at issue.

It has also been shown that death-qualified juries include fewer women and minorities because
they are more likely to oppose the death penalty, which in turn may explain why the death
penalty is disproportionately imposed where the victim is white.  While excluding jurors based
upon gender or race is unconstitutional, dismissing jurors for cause because of their opposition to
the death penalty indirectly has the same impermissible effect.  Moreover, recent polls show that
as many as 40% of Californians do not support the death penalty, and one poll found that 73%
support a moratorium because of existing flaws or doubts.  That 40% or more of Californians
could be excluded from a jury because they believe the death penalty is flawed demonstrates the
unjust consequences of death qualification.

Prosecutors have not hesitated to take advantage of death qualification to unfairly manipulate the
jury panel.  In the trial of Andrea Yates, the Houston mother who drowned her five children,
prosecutors sought the death penalty and secured a conviction from the death-qualified jury who
rejected an insanity defense.  The prosecution then made no serious attempt to obtain a death
sentence in the penalty phase, even admitting that the facts did not warrant the death penalty, and
Ms. Yates was sentenced to life in prison.

Under this Resolution, inquiries into a potential juror’s sentiments about the death penalty will
still be permitted and jurors may be dismissed using the limited number of peremptory
challenges.  However, no longer will prosecutors be permitted an unlimited number of
disqualifications for cause to unfairly slant the jury.  In Witherspoon, the Supreme Court
recognized the critical role of a jury to “express the conscience of the community on the ultimate
question of life or death.”  That conscience should reflect the entire community rather than
including only those with a pro-death penalty, pro-conviction predisposition.

IMPACT STATEMENT

This resolution does not impact any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Geoffrey T. Holtz and Todd Pickles, Bingham
McCutchen LLP, Three Embarcadero Center, San Francisco, California  94111, tele.
415.393.2390, fax. 415.393.2286, email g.holtz@bingham.com, todd.pickles@bingham.com.

RESPONSIBLE FLOOR DELEGATE: Geoffrey T. Holtz

COUNTERARGUMENT
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SAN DIEGO COUNTY BAR ASSOCIATION

The San Diego County Bar approves resolution 3-05-2004 if the deleted text in subdivision (h) is
restored and the new language in subdivision (f) moved to follow the last sentence in subdivision
(h).  The statute as amended would read as follows:

(f) The existence of a state of mind in the juror evincing enmity against, or bias towards,
either party. 
(g) That the juror is party to an action pending in the court for which he or she is
drawn and which action is set for trial before the panel of which the juror is a member.
(h) If the offense charged is punishable with death, opposition to imposing a sentence of
death shall not be considered cause for disqualification under this section.
However, if the entertaining of such conscientious opinions would preclude the juror finding the
defendant guilty, the juror may neither be permitted nor compelled to serve. 

The suggested amendment distinguishes between jurors who, although they may be opposed to
imposing a death sentence, could nonetheless be a fair and impartial juror on the determination
of guilt or innocence as compared to a juror who's personal beliefs in the death penalty would
preclude him or her from fulfilling assessing a defendant's guilt or innocence with whom
disqualification would still be appropriate.
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RESOLUTION 03-06-04

DIGEST
Motor Vehicles: Prohibition of Audible Alarms
Amends Vehicle Code section 28085 to prohibit motor vehicles from being equipped with
audible car alarms.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Vehicle Code section 28085 to prohibit motor vehicles from being
equipped with audible car alarms.  This resolution should be disapproved because it would
adversely impact the legislative intent to permit vehicles to be equipped with such audible car
alarms to prevent theft, and there is no evidence that such alarms are not effective.
 
Since 1977, vehicles in this state have been permitted to be equipped with theft alarm systems
which flash any of the lights required or permitted on the motor vehicle and which sound an
audible alarm.  (Veh. Code, §§ 25251.4 and 28085.)  Vehicle Code section 22651.5 permits
peace officers to remove vehicles parked within 500 feet of any occupied school, community
college or university during normal business hours, or vehicles parked within a residence or
business district, from a highway or public or private property, if an alarm has been activated
and the peace officer is unable to locate the vehicle's owner within 20 minutes from his or her
arrival at the vehicle's location and the alarm has not been silenced prior to removal.  The officer
must then report any removal to the Stolen Vehicle System of the Department of Justice. (Veh.
Code § 22651.5.)  

Existing law adequately controls the use of audible vehicle alarms.  Furthermore, this resolution
fails to address the costs to the motor vehicle industry to change the type of alarms cars are
equipped with, and the cost to consumers to disable the alarms in their vehicles.  

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Vehicle Code section 28085 to read as follows:

1 § 28085
2 Any motor vehicle may be equipped with a theft alarm an antitheft system which
3 flashes the lights of the vehicle, or sounds an audible signal mechanically or electronically
4 prevents the vehicle from being operated, or both, and which operates as follows:
5 (a)  The system may flash any of the lights required or permitted on the vehicle.
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6 (b) The system may not sound an audible signal, except the system may emit a
7 short beep or other short audible signal when the system is activated or deactivated to
8 signal to the user that the system has been activated or deactivated.
9 (c) No vehicle shall be equipped with a theft alarm system which emits the sound

10 of a siren. This section does not prohibit the installation or use of a “panic button” or other
11 such system that causes the system to sound an audible signal when activated at the
12 command of the user in order to signal a serious and imminent danger to personal safety.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT:  Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law:  Permits vehicles to be equipped with audible alarm systems.

This Resolution:  Would reduce noise and annoyances by outlawing audible car alarms.

The Problem:  Nowadays, no one hears a car alarm and thinks that a car is being stolen and that
they should call the police.  Instead, the first thought is that someone or something has
accidentally set the alarm off.  Car alarms have been reduced to a form of noise pollution, rather
than a deterrent against theft or a crime detection device.  In fact, at the end of 2003, the city
council of New York City was considering a proposal to ban the sale and installation of audible
car alarms.  (Editorial, In City Streets, an Unwelcome Sentry, New York Times (Dec. 15, 2003).)

The resolution would give everyone some peace and quiet from these constant annoyances.  It
would also prevent car owners from having to pay heavy towing fees and fines for prolonged and
unnecessary alarms.  (See Vehicle Code section 22651.1 (authorizing removal of vehicles whose
alarms sound for more than 20 minutes).)  The resolution would allow for alarm systems that
flash lights or prevent a vehicle from being operated, and would also allow for a car to be
equipped with a “panic button” to attract attention in case of an attack.  However, the most
unnecessary and ineffective aspect of an alarm – the noise – would be eliminated.

IMPACT STATEMENT

This resolution would not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT: Jim Weixel, Trevor & Weixel LLP, 300 Tamal
Plaza, Suite 180, Corte Madera, California 94925, telephone (415) 924-7147, e-mail
jweixel@trevorweixel.com.

RESPONSIBLE FLOOR DELEGATE:  Jim Weixel

COUNTERARGUMENT
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SAN DIEGO COUNTY BAR ASSOCIATION

The San Diego County Bar disapproves resolution 3-06-2004.  Individuals should be able to
protect their in their chosen manner.  The proponents of this resolution failed to provide
empirical evidence on the ineffectiveness of audible car alarms.  While the sound of car alarms
may be a frequent occurrence in major metropolitan areas, such is not the case in more rural
areas.  Regardless of the frequency, an audible car alarm still captures the attention of nearby
persons and, as such, is a deterrent to vehicle theft.
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RESOLUTION 03-07-04

DIGEST
Death Penalty: Moratorium
Adds California Penal Code section 190.02 to place a moratorium on the death penalty and
create a commission to investigate the administration of California's capital punishment system.

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE

History:
Similar to Resolution 5-08-00 (moratorium) which was approved in principle, and Resolution
4-01-03 (establishment of a commission to investigate) which was disapproved.
 
Reasons: 
This resolution adds California Penal Code section 190.02 to place a moratorium on the death
penalty and create a commission to investigate the administration of California's capital
punishment system.  This resolution should be approved in principle because a commission is
necessary to ensure that the administration of the death penalty in California is consistent with
constitutional principles and requirements of fairness, justice, equality, and due process.  

The proposed commission would determine whether California's administration of the death
penalty should be restructured or abolished to minimize the risk that innocent persons may be
executed and ensure, among other things, that the death penalty is not administered in a racially
discriminatory manner.  Moreover, the commission would determine whether social and
economic costs of capital punishment outweigh the benefits, especially in light of our state's
current budget situation.

The proposed commission is modeled after the Illinois commission established by former
Governor George Ryan, which led to a recommendation for changes in the death penalty in
Illinois.  The current resolution provides evidence on the composition and operation of the
commission, including (1) formation of the commission;  (2) commencement of the study; and
(3) establishment of a reasonable time line for completion of the study.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Section 190.02 to the California Penal Code to read as follows: 

1 §  190.02
2 SECTION 1. SHORT TITLE.
3 This Act may be cited as the “California Death Penalty Fairness and Fiscal
4 Responsibility Study Commission Act”
5
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6 TITLE I--MORATORIUM ON THE DEATH PENALTY
7 SEC. 101. FINDINGS
8 The Legislature makes the following findings:
9 (1) GENERAL FINDINGS-

10 (A) The administration of the death penalty in California should be consistent
11 with fundamental principles of fairness, justice, equality, and due process under state and
12 federal law.
13 (B) Now, more than ever, Californians are questioning the use of the death
14 penalty and calling for assurances that it be fairly applied.
15 (C) The administration of the death penalty is expensive to taxpayers, and,
16 particularly in light of the extraordinary fiscal challenges Californians currently face,
17 careful scrutiny should be given to whether the death penalty is cost-justified.
18 (2) WHETHER THE DEATH PENALTY CAN BE APPLIED IN A FAIR
19 AND EVEN-HANDED MANNER, CONSISTENT WITH DUE PROCESS, HAS BEEN
20 DRAWN INTO QUESTION NATIONWIDE-
21 (A) The United States Supreme Court has held that a heightened level of due
22 process applies in capital cases.  There is significant evidence that states are not providing
23 this heightened level of due process. In a comprehensive, nationwide review of modern
24 death penalty sentencing, Professor James Liebman and researchers at Columbia
25 University found that, during the period 1973 to 1995, 68 percent of all death penalty cases
26 reviewed were overturned due to serious constitutional error. Forty percent of the cases
27 overturned were reversed in federal court after having been upheld in state court.
28 (B) The high rate of error throughout all death penalty jurisdictions suggests
29 that there is a grave risk that innocent persons may have been, or will likely be, wrongfully
30 executed.  Since 1973, over 100 innocent persons sitting on death rows across the country
31 have been exonerated, most after serving lengthy sentences.  Four of those cases occurred
32 in San Francisco. Although the United States Supreme Court has never conclusively
33 addressed the issue of whether executing an innocent person would in and of itself violate
34 the Constitution, in Herrara v. Collins, 506 U.S. 390 (1993), a majority of the Court
35 expressed the view that a persuasive demonstration of actual innocence will violate
36 substantive due process, rendering imposition of a death sentence unconstitutional. 
37 (C) There are many systemic problems that result in innocent people being
38 convicted such as mistaken identification, reliance on jailhouse informants, reliance on
39 faulty forensic testing and no access to reliable DNA testing:
40 (i) For example, a study of cases of innocent people who were later
41 exonerated, conducted by attorneys Barry Scheck and Peter Neufeld with “The Innocence
42 Project” at Cardozo Law School, showed that mistaken identifications of eyewitnesses or
43 victims contributed to 84 percent of the wrongful convictions.
44 (ii) Many persons on death row were convicted prior to 1994 and did not
45 receive the benefit of modern DNA testing. At least 10 individuals sentenced to death have
46 been exonerated through post-conviction DNA testing, some within days of execution. Yet
47 in spite of the current widespread prevalence and availability of DNA testing, many States
48 have procedural barriers blocking introduction of post-conviction DNA testing. More than
49 30 States have laws that require a motion for a new trial based on newly discovered
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50 evidence to be filed within 6 months or less.
51 (iii) The widespread use of jailhouse snitches who earn reduced charges or
52 sentences by fabricating “admissions” by fellow inmates to unsolved crimes can lead to
53 wrongful convictions.
54 (D) The sixth amendment to the United States Constitution guarantees all
55 accused persons access to competent counsel. The Supreme Court set out standards for
56 determining competency in the case of Strickland v. Washington, 466 U.S. 668 (1984).
57 Unfortunately, there is unequal access to competent counsel throughout death penalty
58 States. For example, ninety percent of capital defendants cannot afford to hire their own
59 attorney. Thirty-seven percent of capital cases were reversed because of ineffective
60 assistance of counsel, according to the Columbia study.
61 (E) The Supreme Court has held that it is a violation of the eighth amendment
62 of the United States Constitution to impose the death penalty in a manner that is arbitrary,
63 capricious, or discriminatory. McKlesky v. Kemp, 481 U.S. 279 (1987).  Studies
64 consistently indicate racial disparity in the application of the death penalty both for the
65 defendants and the victims. The death penalty is disparately applied in various regions
66 throughout the country, suggesting arbitrary administration of the death penalty based on
67 where the prosecution takes place.
68 (i) For example, since 1976, 45 percent of death row inmates were white, 43
69 percent were black, 9 percent were Hispanic, and 2 percent were of other racial groups. Of
70 the victims in the underlying murder, 81 percent were white, 14 percent were black, and 4
71 percent were Hispanic. While over 80 percent of completed capital cases involve white
72 victims, nationally only 50 percent of murder victims are white. These figures show a
73 continuing trend since reinstatement of the modern death penalty of a predominance of
74 white victims' cases and implies that white victims are considered more valuable in the
75 criminal justice system.
76 (ii) Executions are conducted predominately in southern States. Ninety percent
77 of all executions in 2000 were conducted in the south. Only 3 States outside the south,
78 Arizona, California, and Missouri, conducted an execution in 2000. Texas accounted for
79 almost as many executions as all the remaining States combined.  A recently published
80 book by Boalt Hall School of Law Professor Franklin Zimring, The Contradictions of
81 American Capital Punishment (2003), concludes that there is strong empirical evidence of
82 a correlation between those states in which lynching and other modes of vigilante violence
83 were once most prevalent, and those states in which executions are most frequent today. 
84 The vigilante tradition lives on through the death penalty, according to Professor Zimring
85 (F) After 13 innocent people were released from Illinois death row in the same
86 period that Illinois had executed 12 people, on January 31, 2000, Governor George Ryan
87 of Illinois imposed a moratorium on executions in that state until he could be “sure with
88 moral certainty that no innocent man or woman is facing a lethal injection, no one will
89 meet that fate.”  Governor Ryan subsequently appointed a Governor’s Commission on
90 Capital Punishment in Illinois.
91 (i) The Illinois Governor’s Commission on the Death Penalty released a report
92 on April 15, 2002, finding that the death penalty had been sought in Illinois too frequently
93 to ensure public confidence in the capital sentences imposed; that fundamental change in
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94 the Illinois capital punishment system was necessary in order to enhance the level of
95 judicial scrutiny at all junctures in the process; and that, if the death penalty were to
96 continue to be available in Illinois, the state would need to adopt 85 specific procedural
97 reforms. 
98 (ii) The Illinois Governor’s Commission found that, to carry out its
99 recommended reforms, a significant boost in public funding would be required.  In

100 addition, a majority of the Illinois Governor’s Commission -- including some members
101 who had favored the death penalty prior to studying its actual administration -- found that
102 the death penalty should be abolished. 
103 (iii) After considering this report, Governor Ryan commuted the death sentences
104 of more than 160 inmates who had been on Illinois’ death row at the time the moratorium
105 went into effect. To date, only a handful of the reforms recommended by the Illinois
106 Governor’s Commission have been adopted by the Illinois Legislature, and there has been
107 no increase in funding for administration of the death penalty. The Illinois death penalty
108 moratorium remains in effect, having been adopted by Governor Ryan’s successor. 
109 (H) We find that it would be an important and useful exercise to use  the
110 recommendations of the Illinois Governor’s Commission as a benchmark for similar study
111 of the death penalty in California.  California has the largest death row population of any
112 state in the United States with over 650 people now condemned to die – three times the
113 number on Illinois’ death row – so any flaws which exist in California’s system of
114 administering the death penalty would have a far greater impact than the flaws found in
115 Illinois. According to Robert M. Sanger, in a recently published article entitled
116 “Comparison of the Illinois Commission Report on Capital Punishment With The Capital
117 Punishment System in California,” 44 Santa Clara Law Review 101 (2003), California
118 complies with just 6.17% of the Illinois Governors’ Commission recommended procedural
119 reforms.
120
121 SEC. 102. CALIFORNIA DEATH PENALTY MORATORIUM
122 The state of California shall not carry out any sentence of death until this Legislature
123 considers the final findings and recommendations of the California Commission on the
124 Death Penalty (the “Commission”) in the report submitted under section 202(c)(2) and
125 enacts legislation repealing this section; implementing or rejecting all guidelines and
126 procedures recommended by the Commission; or, if warranted based on the findings and
127 recommendations of the Commission, abolishing the death penalty in California.
128
129 TITLE II--CALIFORNIA COMMISSION ON THE DEATH PENALTY
130 SEC. 201. ESTABLISHMENT OF COMMISSION
131 (a) ESTABLISHMENT- There is established a commission to be known as the
132 California Commission on the Death Penalty.
133 (b) MEMBERSHIP-
134 (1) APPOINTMENT- Members of the Commission shall be appointed by the
135 Chief Justice of the Supreme Court of California in consultation with the Governor, the
136 Attorney General, the President of the Senate, and the Speaker of the Assembly.
137 (2) COMPOSITION- The Commission shall be composed of 13 members, of
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138 whom—
139 (A) 2 members shall be current or former prosecutors;
140 (B) 2 members shall be criminal defense attorneys experienced in capital
141 litigation;
142 (C) 2 members shall be current or former judges;
143 (D) 2 members shall be economists, budget officers, financial analysts of other
144 professionals skilled in analyzing the fiscal impact of law enforcement and penal policies,
145 (E) 5 members shall be individuals from the public or private sector who have
146 knowledge or expertise, whether by experience or training, in matters to be studied by the
147 Commission, which may include—
148 (i) officers or employees of county or local governments;
149 (ii) leaders of the state bar association, of metropolitan bar associations or of
150 specialized bar associations;
151 (iii) members of academia, nonprofit organizations, the religious community, or
152 industry; and
153 (iv) other interested individuals.
154 (3) BALANCED VIEWPOINTS- In appointing the members of the
155 Commission, the Chief Justice shall, to the maximum extent practicable, ensure that the
156 membership of the Commission is fairly balanced with respect to the opinions of the
157 members of the Commission regarding support for or opposition to the use of the death
158 penalty.
159 (4) DATE- The appointments of the initial members of the Commission shall
160 be made not later than 30 days after the date of enactment of this Act.
161 (c) PERIOD OF APPOINTMENT- Each member shall be appointed for the life
162 of the Commission.
163 (i) VACANCIES- A vacancy in the Commission shall not affect the powers of
164 the Commission, but shall be filled in the same manner as the original appointment.
165 (ii) INITIAL MEETING- Not later than 30 days after all initial members of the
166 Commission have been appointed, the Commission shall hold the first meeting.
167 (d) MEETINGS- The Commission shall meet at the call of the Chairperson.
168 (e) QUORUM- A majority of the members of the Commission shall constitute
169 a quorum for conducting business, but a lesser number of members may hold hearings.
170 (f) CHAIR- The President shall designate 1 member appointed under
171 subsection (a) to serve as the Chair of the Commission.
172 (g) RULES AND PROCEDURES- The Commission shall adopt rules and
173 procedures to govern the proceedings of the Commission.
174
175 SEC. 202. DUTIES OF THE COMMISSION.
176 (a) STUDY-
177 (1) IN GENERAL- The Commission shall conduct a thorough study of all
178 matters relating to the administration of the death penalty to determine (i) whether the
179 administration of the death penalty in California comports with constitutional principles
180 and requirements of fairness, justice, equality, and due process, (ii) whether the
181 administration of the death penalty in California is cost-justified, and (iii) whether the
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182 death penalty should be abolished as too costly or for any other reason.
183 (2) MATTERS STUDIED - The matters studied by the Commission shall
184 include the following:
185 (A) The fiscal and budgetary consequences to the state government and to
186 county and city governments of administering the death penalty and the cost savings that
187 would be realized if the death penalty were abolished;
188 (B) How the costs and burdens of adjudicating capital cases at the trial and
189 appellate levels impacts the adjudication of other cases and whether abolition of the death
190 penalty would improve the smooth and efficient operation of our justice system. 
191 (C) Racial disparities in capital charging, prosecuting, and sentencing decisions.
192 (D) Disproportionality in capital charging, prosecuting, and sentencing
193 decisions based on geographic location and income status of defendants or any other factor
194 resulting in such disproportionality.
195 (E) Adequacy of representation of capital defendants.
196 (F) Whether innocent persons have been sentenced to death and the reasons
197 these wrongful convictions have occurred.
198 (G) Whether the rules and conventions for selection of juries in capital cases
199 bias the outcome of those cases.
200 (H) Procedures to ensure that persons sentenced to death have access to forensic
201 evidence and modern testing of forensic evidence, including DNA testing, when modern
202 testing could result in new evidence of innocence.
203 (I) Any other law or procedure to ensure that death penalty cases are
204 administered fairly and impartially, in accordance with the state or federal Constitutions.
205 (b) RECOMMENDATIONS-
206 (1)  IN GENERAL- Based on the study conducted under subsection (a), the
207 Commission shall make recommendations for reform of the death penalty in California,
208 which recommendations may include abolition of the death penalty in California or
209 adoption of new guidelines and procedures for the administration of the death penalty.
210 (2) INTENT OF NEW GUIDELINES AND PROCEDURES- If the
211 Commission opts to recommend new guidelines and procedures for administration of the
212 death penalty, the guidelines and procedures shall--
213 (A) ensure that the death penalty cases are administered fairly and impartially,
214 in accordance with due process;
215 (B) minimize the risk that innocent persons may be executed;
216 (C) ensure that the death penalty is not administered in a racially discriminatory
217 manner; and
218 (D) ensure that the taxpayers of this state are fully informed as to the true costs
219 of having a death penalty so that informed choices can be made about whether it should be
220 abolished at some point in the future.
221 (c) REPORT-
222 (1) PRELIMINARY REPORT- Not later than 1 year after the date of
223 enactment of this Act, the Commission shall submit to the Governor, the Attorney General,
224 and the Legislature a preliminary report, which shall contain a preliminary statement of
225 findings and conclusions.
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226 (2) FINAL REPORT- Not later than 2 years after the date of enactment of this
227 Act, the Commission shall submit a report to the Governor, the Attorney General, and the
228 Legislature which shall contain a detailed statement of the findings and conclusions of the
229 Commission, together with the recommendations of the Commission for legislation.
230
231 SEC. 203. POWERS OF THE COMMISSION.
232 (a) INFORMATION FROM STATE, COUNTY AND LOCAL AGENCIES-
233 (1) IN GENERAL- The Commission may secure directly from any state
234 department or county or local agency information that the Commission considers
235 necessary to carry out the provisions of this title.
236 (2) FURNISHING OF INFORMATION- Upon a request of the Chairperson of
237 the Commission, the head of any  state department or county or local agency shall furnish
238 the information requested by the Chairperson to the Commission.
239 (b) GIFTS- The Commission may accept, use, and dispose of gifts or donations
240 of services or property.
241 (c) HEARINGS- The Commission or, at the direction of the Commission, any
242 subcommittee or member of the Commission, may, for the purpose of carrying out the
243 provisions of this title--
244 (1) hold hearings, sit and act at times and places, take testimony, receive
245 evidence, and administer oaths that the Commission, subcommittee, or member considers
246 advisable; and
247 (2) require, by subpoena or otherwise, the attendance and testimony of
248 witnesses and the production of books, records, correspondence, memoranda, papers,
249 documents, tapes, and materials that the Commission, subcommittee, or member considers
250 advisable.
251 (d) ISSUANCE AND ENFORCEMENT OF SUBPOENAS-
252 (1) ISSUANCE- Subpoenas issued pursuant to subsection (d)--
253 (A) shall bear the signature of the Chairperson of the Commission; and
254 (B) shall be served by any person or class of persons designated by the
255 Chairperson for that purpose.
256 (2) ENFORCEMENT-
257 (A) IN GENERAL- In the case of contumacy or failure to obey a subpoena
258 issued under subsection (d), the  any Superior Court of this state in any county in which
259 the subpoenaed person resides, is served, or may be found, may issue an order requiring
260 that person to appear at any designated place to testify or to produce documentary or other
261 evidence. 
262 (B) CONTEMPT- Any failure to obey a court order issued under subparagraph
263 (A) may be punished by the court as a contempt.
264 (3) TESTIMONY OF PERSONS IN CUSTODY- Any Superior Court of this
265 state in any county in which testimony of a person held in custody is sought by the
266 Commission or within any county of which such person is held in custody, may, upon
267 application by the Attorney General, issue a writ of habeas corpus ad testificandum
268 requiring the custodian to produce such person before the Commission, or before a
269 member of the Commission or a member of the staff of the Commission designated by the
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270 Commission for such purpose.
271
272 SEC. 204. COMMISSION PERSONNEL MATTERS.
273 (a) COMPENSATION OF MEMBERS- Members of the Commission shall
274 serve without compensation for the services of the member to the Commission.
275 (b) TRAVEL EXPENSES- The members of the Commission shall be allowed
276 travel expenses, including per diem in lieu of subsistence, at rates authorized for
277 employees of state agencies.
278 (c) STAFF-
279 (1) IN GENERAL- The Chairperson of the Commission may, without regard to
280 the civil service laws and regulations, appoint and terminate an executive director and such
281 other additional personnel as may be necessary to enable the Commission to perform the
282 duties of the Commission.
283 (2) EXECUTIVE DIRECTOR- The employment of an executive director shall
284 be subject to confirmation by the Commission.
285 (d) DETAIL OF STATE EMPLOYEES- Any employee of any agency of the
286 state Government employee, upon authorization of the head of said agency, may be
287 detailed to the Commission without reimbursement, and the detail shall be without
288 interruption or loss of civil service status or privilege.
289
290 SEC. 205. TERMINATION OF THE COMMISSION.
291 The Commission shall terminate 90 days after the date on which the Commission submits
292 its report under section 202.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  The Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law:  Current law allows persons convicted of certain specified crimes (“capital
crimes”) to be executed at the hands of the law.

This Resolution:  This resolution calls for a moratorium on the execution of persons convicted of
capital crimes; the appointment of a blue-ribbon study Commission to determine whether the
death penalty is being administered fairly; to determine whether the death penalty is capable of
being administered fairly; to make a comprehensive assessment of the fiscal impact of the death
penalty; to assess whether the death penalty is cost-justified given the current budget crisis in
this state; and to make recommendations for death penalty reform, which recommendations may
include implementation of procedural reforms necessary to ensure fairness and avoid the
execution of innocent people, or abolition of the death penalty.  The moratorium called for by
this resolution would remain in effect until the Legislature enacts legislation lifting it and
enacting whatever reforms are recommended by the Commission.
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The Problem:  There are currently over 650 people waiting to be executed in California.  There
are growing concerns among Californians, shared by many citizens who once supported capital
sentencing, that the death penalty is applied unevenly and freakishly, that it is barbaric, and that
it can never be applied fairly.  The administration of the death penalty requires the expenditure
each year millions of dollars of public funds.  Given the serious questions surrounding
administration of the death penalty, and given the significant costs of the death penalty, close
and careful study is called for with respect to whether the death penalty is being fairly applied,
whether the death penalty is capable of being fairly applied, and whether the death penalty is
cost-justified.  There should be a moratorium on the execution of all persons convicted of capital
crimes in California until this study is completed and the Legislature acts on recommendations
arising out of the study.

IMPACT STATEMENT

Many statutes and regulations implement the death penalty.  Some of these are:

CALIFORNIA PENAL CODE
3605, 3600 et seq., 3604, 679.03, 3603, 3704, 1193, 1227, 987.9, 3601, 3602, 190, 190.3, 190.2,
190 et seq., 190, 190.3, 190.2, 1193, 1219, 1218, 3700, 1218, 1018, 1286, 987.9, 1193, 1227,
1218, 1193, 190.3, 3701 et seq., 1190.1, 190.4, 859, 190.2, 1903, 1376, 3604, 190.5, 190.4,
3605, 190.3, 128, 799, 3605, 3603, 1192.7, 1050, 3705, 3706, 1018, 190.3, 190.9, 190.3, 190.1,
190.4, 1193, 190.8, 1240.1, 190.7, 1193, 3605, 190.1, 190.4, 3700.5 et seq., 1202a, 1170, 190.2,
190.1, 190.4, 790, 190.2, 190.1, 190.4, 1218, 799, 15, 1243, 1227.5, 3700 et seq., 3705, 3706,
190.9, 1218, 1227, 3600 et seq., 3704, 3605, 3700, 1193, 1227, 3605, 190.2, 3702,  1193, 1243,
190.6, 190.8, 4500, 190.3, 1240, 1239, 1254, 190.6 et seq, 190.4, 1270.5, 1286, 190.1, 190.3,
1240.1, 2625, 3605, 1217, 190.3, 1240, 987, 987.9, 987 et seq., 1018, 686, 686.1, 190.9, 1285,
3607, 3600 et seq, 1376, 1054.9, 3701 et seq., 3604, 1903, 1243, 1193, 1227, 1227.5

GENERAL RULES OF COURT
34, 36, 36.3, 36.1, 34, 36.2, 35.2, 36.1, 35.1, 34.1, 35.3, 34.2, 34.1, 35-35.2, 36.3, 34.0,  36,
4.117, 76.3, 34.2, 11.7, 36.1, 36.2, 76.6, 36.1, 35.2, 35.1, 35.3, 34.2, 34, 34.2, 35.3, 35, 35.2,
35.1, 36.3, 4.315

The implementation of all of these statutes and regulations will have to suspended while the
proposed moratorium is in effect and eventually may have to be modified or repealed.  There
may be other statutes or regulations pertaining to or authoring the death penalty that are not
spelled out here for the sake of economy.  These additional statutes and regulations will have to
be suspended during any moratorium and may have to be modified or repealed as well.

AUTHOR AND PERMANENT CONTACT:  Jon B. Streeter, President, Bar Association of San
Francisco, c/o Keker & Van Nest, 710 Sansome Street, San Francisco, CA, 9411l.
tele. 415.676-2249, fax 415.397-7188, e-mail jbs@kvn.com.

RESPONSIBLE FLOOR DELEGATE:  Jon B. Streeter
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RESOLUTION 03-08-04

DIGEST
Drugs:  Elimination of Disparate Treatment
Amends Health & Safety Code section 11350, subdivision (a), to make possession of certain
controlled substances, including cocaine, punishable as either a misdemeanor or a felony.

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE

History:
Similar to Resolution 5-09-97 which was approved in principle.
 
Reasons: 
This resolution amends Health & Safety Code section 11350, subdivision (a), to make
possession of certain controlled substances, including cocaine, punishable as either a
misdemeanor or a felony.  This resolution should be approved in principle because it will bring
into line the punishment for cocaine possession with that for possession of other controlled
substances, and provide courts greater discretion to fashion equitable and fair sentences.

Under current law, a person convicted of possession of cocaine is guilty of a felony and will be
sentenced to time in state prison.  Neither the court nor the district attorney has the discretion to
treat the possession as a misdemeanor.  In contrast, possession of methamphetamine is a
"wobbler," which can be treated as either a misdemeanor or a felony, even though
methamphetamine may be a far more dangerous drug.  There is no reason that possession of
cocaine should be treated any differently, much less more severely, than possession of
methamphetamine and other addictive substances.

TEXT OF RESOLUTION

Drugs: Elimination of Disparate Punishment

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend subdivision (a) of section 11350 of the Health and Safety
Code to read as follows:  

1 § 11350
2 (a) Except as otherwise provided in this division, every person who possesses (1)
3 any controlled substance specified in subdivision (b) or (c), or paragraph (1) of subdivision
4 (f) of Section 11054, specified in paragraph (14), (15), or (20) of subdivision (d) of Section
5 11054, or specified in subdivision (b) or (c) of Section 11055, or specified in subdivision
6 (h) of Section 11056, or (2) any controlled substance classified in Schedule III, IV, or V
7 which is a narcotic drug, unless upon the written prescription of a physician, dentist,
8 podiatrist, or veterinarian licensed to practice in this state, shall be punished by
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9 imprisonment in a county jail for a period of not more than one year or in the state prison.
10 [Subdivisions (b) through (d) remain unchanged.]

(Proposed new language underlined; language to be deleted stricken.)
 
PROPONENT: Ventura County Bar Association
 
STATEMENT OF REASONS

Existing Law:  Under current law, possession of cocaine is punished much more harshly than
possession of methamphetamine. Simple possession of cocaine is a ‘straight felony.”  Simple
possession of methamphetamine is a “wobbler offense,” punishable alternatively as a
misdemeanor or felony in the discretion of the court.  The court often designates the offense to
be a misdemeanor after the defendant has successfully completed probation.   

This Resolution:  This resolution proposes an amendment to subdivision (a) of Health and Safety
Code, section 11350, to remove this anomaly and provide equal punishment under the law for
either drug.  This amendment mandates no change in sentencing, but provides the court with the
option to punish the possession of small amounts of cocaine as a misdemeanor, rather than a
felony, in an appropriate case.  The court may reserve this decision until the defendant has
completed probation.  Courts already have the option to punish the possession of small amounts
of methamphetamine as a misdemeanor, rather than a felony, in appropriate cases.  This
amendment would allow courts to treat both drugs in an identical manner.  

The Problem:  Courts should have the same options for punishing cocaine users as they do for
punishing users of methamphetamine.  The effects of methamphetamine last ten times longer
and are more damaging than the effects of cocaine. “Meth” binges may last up to a week. Severe
disturbance of mood and thought may be sustained well beyond the binge.  The
methamphetamine crash is more prolonged, and drug-related depression that users may
experience upon awakening can be more severe than any experienced by cocaine users.  The
current disparate punishment of the drugs is bad social, legal, and medical policy. No legitimate
state interest or rational reason now justifies punishing cocaine more harshly than
methamphetamine.  Persons who have successfully completed probation for possession of
cocaine should have the opportunity to request that the offense be deemed a misdemeanor.     

IMPACT STATEMENT 

This resolution does not affect any other law, statute or rule.

AUTHOR AND PERMANENT CONTACT:  Michael C. McMahon, Hall of Justice, Suite 207,
800 S. Victoria Avenue, Ventura, CA 93009; (805) 477-7114; fax (805) 548-9220;
michael.mcmahon@mail.co.ventura.ca,us   

RESPONSIBLE FLOOR DELEGATE:  Michael C. McMahon
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RESOLUTION 3-09-04

DIGEST 
Firearm Restrictions:  Military Personnel Exemptions 
Amends Penal Code section 12021 to allow military personnel who have been convicted of
certain felonies to seek leave to possess a firearm.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
No similar resolutions found.

Reasons: 
This resolution amends Penal Code section 12021 to allow military personnel who have been
convicted of certain felonies to seek leave to possess a firearm.  This resolution should be
disapproved because in those extremely limited instances in which a convicted felon would be
allowed to serve in the United States military, federal law would likely preempt state law with
regard to the subject matter of this resolution.  

An individual convicted of a felony is ineligible to enlist in any branch of the United States
armed forces except in very limited circumstances.  (10 U.S.C. § 504.)  If a military
serviceperson were convicted of one of the felonies enumerated in Penal Code section
12021(c)(2) while serving in the military, the Uniform Code of Military Justice would apply
with regard to a determination of the serviceperson's continued status.  Thus, the terms and
conditions of the continued service of that serviceperson would be controlled and decided by
federal military law, not state law.  In addition, federal statutes address the issue of the
possession of firearms by convicted felons, including those convicted of certain domestic
violence-related offenses, which gives rise to claims of conflict preemption.  (See, e.g., 18
U.S.C. § 922(d)(8), (d)(9), (g)(8), (g)(9) (prohibiting the sale of firearms to, and the possession
of firearms by, persons subject to domestic violence restraining orders and persons convicted of
domestic violence misdemeanors when interstate commerce is implicated); 18 U.S.C. § 3665
(providing for the immediate confiscation of firearms and ammunition by law enforcement
authorities from felony defendants at time of arrest).)  

Finally, regulation of the U.S. military is an area in which "federal law so thoroughly occupies
[the] legislative field 'as to make reasonable the inference that Congress left no room for the
States to supplement it.'"  (LaPlante v. Wellcraft Marine Corp. (2001) 94 Cal.App.4th 282, 288,
quoting Cipollone v. Liggett Group, Inc. (1992) 505 U.S. 504, 516.)  Given the dominant federal
interest in maintaining and regulating the federal militia, federal and/or military law would most
likely preempt any attempt by the State of California to legislate conditions of U.S. military
service.  
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TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend section 12021 of the Penal Code to read as follows:  

1 § 12021
2 (a) (1) Any person who has been convicted of a felony under the laws of the United
3 States, of the State of California, or any other state, government, or country, or of an
4 offense enumerated in subdivision (a), (b), or (d) of Section 12001.6, or who is addicted to
5 the use of any narcotic drug, who owns, purchases, receives, or has in his or her possession
6 or under his or her custody or control any firearm is guilty of a felony.
7 (2) Any person who has two or more convictions for violating paragraph (2) of
8 subdivision (a) of Section 417 and who owns, purchases, receives, or has in his or her
9 possession or under his or her custody or control any firearm is guilty of a felony.

10 (b) Notwithstanding subdivision (a), any person who has been convicted of a
11 felony or of an offense enumerated in Section 12001.6, when that conviction results from
12 certification by the juvenile court for prosecution as an adult in an adult court under
13 Section 707 of the Welfare and Institutions Code, who owns or has in his or her possession
14 or under his or her custody or control any firearm is guilty of a felony.
15 (c) (1) Except as provided in subdivision (a) or paragraph (2) of this subdivision,
16 any person who has been convicted of a misdemeanor violation of Section 71, 76, 136.1,
17 136.5, or 140, subdivision (d) of Section 148, Section 171b, 171c, 171d, 186.28, 240, 241,
18 242, 243, 244.5, 245, 245.5, 246.3, 247, 273.5, 273.6, 417, 417.1, 417.2, 417.6, 422, 626.9,
19 646.9, 12023, or 12024, subdivision (b) or (d) of Section 12034, Section 12040,
20 subdivision (b) of Section 12072, subdivision (a) of former Section 12100, Section 12220,
21 12320, or 12590, or Section 8100, 8101, or 8103 of the Welfare and Institutions Code, any
22 firearm-related offense pursuant to Sections 871.5 and 1001.5 of the Welfare and
23 Institutions Code, or of the conduct punished in paragraph (3) of subdivision of Section
24 12072, and who, within 10 years of the conviction, owns, purchases, receives, or has in his
25 or her possession or under his or her custody or control, any firearm is guilty of a public
26 offense, which shall be punishable by imprisonment in a county jail not exceeding one
27 year or in the state prison, by a fine not exceeding one thousand dollars ($ 1,000), or by
28 both that imprisonment and fine. The court, on forms prescribed by the Department of
29 Justice, shall notify the department of persons subject to this subdivision. However, the
30 prohibition in this paragraph may be reduced, eliminated, or conditioned as provided in
31 paragraph (2) or (3).
32 (2) Any person employed as a peace officer described in Section 830.1, 830.2,
33 830.31, 830.32, 830.33, or 830.5 whose employment or livelihood is dependent on the
34 ability to legally possess a firearm; or any person serving or enlisting in the United States
35 armed forces who is subject to the prohibition imposed by this subdivision because of a
36 conviction under Section 273.5, 273.6, or 646.9, may petition the court only once for relief
37 from this prohibition. The petition shall be filed with the court in which the petitioner was
38 sentenced. If possible, the matter shall be heard before the same judge that sentenced the
39 petitioner. Upon filing the petition, the clerk of the court shall set the hearing date and
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40 shall notify the petitioner and the prosecuting attorney of the date of the hearing. Upon
41 making each of the following findings, the court may reduce or eliminate the prohibition,
42 impose conditions on reduction or elimination of the prohibition, or otherwise grant relief
43 from the prohibition as the court deems appropriate:
44 (A) Finds by a preponderance of the evidence that the petitioner is likely to use a
45 firearm in a safe and lawful manner.
46 (B) Finds that the petitioner is not within a prohibited class as specified in
47 subdivision (a), (b), (d), (e), or (g) or Section 12021.1, and the court is not presented with
48 any credible evidence that the petitioner is a person described in Section 8100 or 8103 of
49 the Welfare and Institutions Code.
50 (C) Finds that the petitioner does not have a previous conviction under this
51 subdivision no matter when the prior conviction occurred.
52 In making its decision, the court shall consider the petitioner's continued
53 employment or military service, the interest of justice, any relevant evidence, and the
54 totality of the circumstances. If the petitioner is a peace officer, the court shall require, as a
55 condition of granting relief from the prohibition under this section, that the petitioner agree
56 to participate in counseling as deemed appropriate by the court. Relief from the prohibition
57 shall not relieve any other person or entity from any liability that might otherwise be
58 imposed. It is the intent of the Legislature that courts exercise broad discretion in
59 fashioning appropriate relief under this paragraph in cases in which relief is warranted.
60 However, nothing in this paragraph shall be construed to require courts to grant relief to
61 any particular petitioner. It is the intent of the Legislature to permit persons who were
62 convicted of an offense specified in Section 273.5, 273.6, or 646.9 to seek relief from the
63 prohibition imposed by this subdivision.
64 (3) Any person who is subject to the prohibition imposed by this subdivision
65 because of a conviction of an offense prior to that offense being added to paragraph (1)
66 may petition the court only once for relief from this prohibition. The petition shall be filed
67 with the court in which the petitioner was sentenced. If possible, the matter shall be heard
68 before the same judge that sentenced the petitioner. Upon filing the petition, the clerk of
69 the court shall set the hearing date and notify the petitioner and the prosecuting attorney of
70 the date of the hearing. Upon making each of the following findings, the court may reduce
71 or eliminate the prohibition, impose conditions on reduction or elimination of the
72 prohibition, or otherwise grant relief from the prohibition as the court deems appropriate:
73 (A) Finds by a preponderance of the evidence that the petitioner is likely to use a
74 firearm in a safe and lawful manner.
75 (B) Finds that the petitioner is not within a prohibited class as specified in
76 subdivision (a), (b), (d), (e), or (g) or Section 12021.1, and the court is not presented with
77 any credible evidence that the petitioner is a person described in Section 8100 or 8103 of
78 the Welfare and Institutions Code.
79 (C) Finds that the petitioner does not have a previous conviction under this
80 subdivision, no matter when the prior conviction occurred.
81 In making its decision, the court may consider the interest of justice, any relevant
82 evidence, and the totality of the circumstances. It is the intent of the Legislature that courts
83 exercise broad discretion in fashioning appropriate relief under this paragraph in cases in
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84 which relief is warranted. However, nothing in this paragraph shall be construed to require
85 courts to grant relief to any particular petitioner.
86 (4) Law enforcement officials who enforce the prohibition specified in this
87 subdivision against a person who has been granted relief pursuant to paragraph (2) or (3)
88 shall be immune from any liability for false arrest arising from the enforcement of this
89 subdivision unless the person has in his or her possession a certified copy of the court
90 order that granted the person relief from the prohibition. This immunity from liability shall
91 not relieve any person or entity from any other liability that might otherwise be imposed.
92 (d) (1) Any person who, as an express condition of probation, is prohibited or
93 restricted from owning, possessing, controlling, receiving, or purchasing a firearm and
94 who owns, purchases, receives, or has in his or her possession or under his or her custody
95 or control, any firearm but who is not subject to subdivision (a) or (c) is guilty of a public
96 offense, which shall be punishable by imprisonment in a county jail not exceeding one
97 year or in the state prison, by a fine not exceeding one thousand dollars ($ 1,000), or by
98 both that imprisonment and fine. The court, on forms provided by the Department of
99 Justice, shall notify the department of persons subject to this subdivision. The notice shall

100 include a copy of the order of probation and a copy of any minute order or abstract
101 reflecting the order and conditions of probation.
102 (2) For any person who is subject to subdivision (a), (b), or (c), the court shall, at
103 the time judgment is imposed, provide on a form supplied by the Department of Justice, a
104 notice to the defendant prohibited by this section from owning, purchasing, receiving,
105 possessing or having under his or her custody or control, any firearm. The notice shall
106 inform the defendant of the prohibition regarding firearms and include a form to facilitate
107 the transfer of firearms. Failure to provide the notice shall not be a defense to a violation of
108 this section.
109 (e) Any person who (1) is alleged to have committed an offense listed in
110 subdivision (b) of Section 707 of the Welfare and Institutions Code, an offense described
111 in subdivision (b) of Section 1203.073, or any offense enumerated in paragraph (1) of
112 subdivision (c), or any offense described in subdivision (a) of Section 12025, subdivision
113 (a) of Section 12031, or subdivision (a) of Section 12034, and (2) is subsequently adjudged
114 a ward of the juvenile court within the meaning of Section 602 of the Welfare and
115 Institutions Code because the person committed an offense listed in subdivision (b) of
116 Section 707 of the Welfare and Institutions Code, an offense described in subdivision (b)
117 of Section 1203.073, or any offense enumerated in paragraph (1) of subdivision (c) shall
118 not own, or have in his or her possession or under his or her custody or control, any
119 firearm until the age of 30 years. A violation of this subdivision shall be punishable by
120 imprisonment in a county jail not exceeding one year or in the state prison, by a fine not
121 exceeding one thousand dollars ($ 1,000), or by both that imprisonment and fine. The
122 juvenile court, on forms prescribed by the Department of Justice, shall notify the
123 department of persons subject to this subdivision. Notwithstanding any other law, the
124 forms required to be submitted to the department pursuant to this subdivision may be used
125 to determine eligibility to acquire a firearm.
126 (f) Subdivision (a) shall not apply to a person who has been convicted of a felony
127 under the laws of the United States unless either of the following criteria is satisfied:
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128 (1) Conviction of a like offense under California law can only result in imposition
129 of felony punishment.
130 (2) The defendant was sentenced to a federal correctional facility for more than 30
131 days, or received a fine of more than one thousand dollars ($ 1,000), or received both
132 punishments.
133 (g) (1) Every person who purchases or receives, or attempts to purchase or receive,
134 a firearm knowing that he or she is prohibited from doing so by a temporary restraining
135 order or injunction issued pursuant to Section 527.6 or 527.8 of the Code of Civil
136 Procedure, a protective order issued pursuant to Section 136.2 or 646.91 of this code, or by
137 a protective order issued pursuant to Section 15657.03 of the Welfare and Institutions
138 Code, is guilty of a public offense, which shall be punishable by imprisonment in a county
139 jail not exceeding one year or in the state prison, by a fine not exceeding one thousand
140 dollars ($ 1,000), or by both that imprisonment and fine.
141 (2) Every person who owns or possesses a firearm knowing that he or she is
142 prohibited from doing so by a temporary restraining order or injunction issued pursuant to
143 Section 527.6 or 527.8 of the Code of Civil Procedure, a protective order as defined in
144 Section 6218 of the Family Code, a protective order issued pursuant to Section 136.2 or
145 646.91 of this code, or by a protective order issued pursuant to Section 15657.03 of the
146 Welfare and Institutions Code, is guilty of a public offense, which shall be punishable by
147 imprisonment in a county jail not exceeding one year, by a fine not exceeding one
148 thousand dollars ($ 1,000), or by both that imprisonment and fine.
149 (3) Judicial Council shall provide notice on all protective orders that the respondent
150 is prohibited from owning, possessing, purchasing, receiving, or attempting to purchase or
151 receive a firearm while the protective order is in effect . The order shall also state that the
152 firearm shall be relinquished to the local law enforcement agency for that jurisdiction or
153 sold to a licensed gun dealer, and that proof of surrender or sale shall be filed within a
154 specified time of receipt of the order. The order shall state the penalties for a violation of
155 the prohibition. The order shall also state on its face the expiration date for relinquishment.
156 (4) If probation is granted upon conviction of a violation of this subdivision, the
157 court shall impose probation consistent with the provisions of Section 1203.097.
158 (h) (1) A violation of subdivision (a), (b), (c), (d), or (e) is justifiable where all of
159 the following conditions are met:
160 (A) The person found the firearm or took the firearm from a person who was
161 committing a crime against him or her.
162 (B) The person possessed the firearm no longer than was necessary to deliver or
163 transport the firearm to a law enforcement agency for that agency's disposition according
164 to law.
165 (C) If the firearm was transported to a law enforcement agency, it was transported
166 in accordance with paragraph (18) of subdivision (a) of Section 12026.2.
167 (D) If the firearm is being transported to a law enforcement agency, the person
168 transporting the firearm has given prior notice to the law enforcement agency that he or
169 she is transporting the firearm to the law enforcement agency for disposition according to
170 law.
171 (2) Upon the trial for violating subdivision (a), (b), (c), (d), or (e), the trier of fact
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172 shall determine whether the defendant was acting within the provisions of the exemption
173 created by this subdivision.
174 (3) The defendant has the burden of proving by a preponderance of the evidence
175 that he or she comes within the provisions of the exemption created by this subdivision.
176 (i) Subject to available funding, the Attorney General, working with the State
177 Judicial Council, the California Alliance Against Domestic Violence, prosecutors, and law
178 enforcement, probation, and parole officers, shall develop a protocol for the
179 implementation of the provisions of this section. The protocol shall be designed to
180 facilitate the enforcement of restrictions on firearm ownership, including provisions for
181 giving notice to defendants who are restricted, provisions for informing those defendants
182 of the procedures by which defendants shall dispose of firearms when required to do so,
183 provisions explaining how defendants shall provide proof of the lawful disposition of
184 firearms, and provisions explaining how defendants may obtain possession of seized
185 firearms when legally permitted to do so pursuant to this section or any other provision of
186 law. The protocol shall be completed on or before January 1, 2005. 

(Proposed new language underlined; language to be deleted stricken.)
 
PROPONENT: Ventura County Bar Association
 
STATEMENT OF REASONS

Existing Law:  Persons convicted of specified offenses are prohibited from possessing a firearm. 
Peace officers, but nor persons serving or enlisting in the armed forces, may petition for an
exemption.     

This Resolution:  The proposed amendment would allow persons serving or enlisting in the
United States armed forces to petition the court for leave to possess a firearm in the same manner
as a peace officer.  

The Problem:  Persons, who have been prohibited under California law from possessing a
firearm, have great difficulty serving or enlisting in the United States armed forces.  This
amendment would allow such persons to petition the court for an exemption in the same manner
as a peace office.
         
IMPACT STATEMENT

This resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT:  Michael C. McMahon, Hall of Justice, Suite
207, 800 S. Victoria Avenue, Ventura, CA 93009; (805) 477-7114; fax (805) 548-9220;
michael.mcmahon@mail.co.ventura.ca,us   

RESPONSIBLE FLOOR DELEGATE:  Michael C. McMahon
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RESOLUTION 03-10-04

DIGEST
Topless Sunbathing at State Beaches
Amends Penal Code sections 314 and 647, subdivision (a) to permit topless sunbathing at state
beaches. 

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolution found.

Reasons:
This resolution amends Penal Code sections 314 and 647, subdivision (a) to permit topless
sunbathing at state beaches.  This resolution should be disapproved because the government has
a substantial interest in regulating nudity on public beaches. 

 Penal Code section 314 provides that willful and lewd exposure of a person is a misdemeanor if
the exposure is offensive to decency.  Penal Code section 647, subdivision (a) provides that
disorderly conduct, including engaging in lewd or dissolute conduct, is a misdemeanor.  

The governmental interest in this regulation serves to discourage general disorderliness by
providing an alternative basis for prosecution when a conviction for a more serious sexual crime
is unlikely.  The judicial system has managed to differentiate whether clothed suspects have or
have not acted lewdly, thus preserving the right to freedom of expression and civil liberties
without impacting the protections afforded by these statutes.  

There appears to be no compelling reason to eviscerate these protections.  Topless sunbathing 
for the purposes of political or social protest against gender discrimination or for scientific,
literary or artistic purposes, would not constitute lewd conduct or indecent exposure under the
above listed penal code sections but is protected speech under the First Amendment.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Penal Code section 314 and Penal Code section 647(a) to read
as follows:

1 §314. 
2 Every person who willfully and lewdly, either:
3 1.  Exposes his person, or the private parts thereof, in any public place, or in any
4 place where there are present other persons to be offended or annoyed thereby; or, 
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5 2.  Procures, counsels, or assists any person so to expose himself or take part in any
6 model artist exhibition, or to make any other exhibition of himself to public view, or the
7 view of any number of persons, such as is offensive to decency, or is adapted to excite to
8 vicious or lewd thoughts or acts, is guilty of a misdemeanor.  
9 Every person who violates subdivision 1 of this section after having entered,

10 without consent, inhabited dwelling house, or trailer coach as defined in Section 635 of the
11 Vehicle Code, or the inhabited portion of any other building, is punishable by
12 imprisonment in the state prison, or in the county jail not exceeding one year. 
13 Upon the second and each subsequent conviction under subdivision 1 of this
14 section, or upon a first conviction under subdivision 1 of this section after a previous
15 conviction under Section 288, every person so convicted is guilty of a felony, and is
16 punishable by imprisonment in state prison.
17 Notwithstanding the aforementioned language, it shall not be a violation of this
18 section for any person to expose any portion of their body above the waist at a state beach.
19
20 §647
21 Every person who commits any of the following acts is guilty of disorderly
22 conduct, a misdemeanor:
23 (a) Who solicits anyone to engage in or who engages in lewd or dissolute conduct
24 in any public place or in any place open to the public or exposed to public view. 
25 Notwithstanding the aforementioned language, it shall not be a violation of this section for
26 any person to expose any portion of their body above the waist at a state beach.
27 [Subdivisions (b) through (k) remain unchanged.]

(Proposed new language underlined; language to be deleted stricken)

PROPONENT:  Ventura County Bar Association

STATEMENT OF REASONS

Existing Law: Makes it a criminal offense to sunbathe topless at state beaches.

This Resolution: Would make it legal to sunbath topless at state beaches.

The Problem: It is a criminal offense to sunbath topless at state beaches.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Liana Johnsson, 4360 E. Main Street, Suite
373, Ventura, California 93003, voice 805-643-5252, e-mail lianasemail@aol.com

RESPONSIBLE FLOOR DELEGATE:  Jay Leiderman
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RESOLUTION 03-11-04

DIGEST
Death Penalty: Mental Retardation Hearing
Adds new Penal Code section 1376 defining mental retardation and establishing procedures for
determination of defendant's status.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
This resolution is identical to Resolution 04-02-03 which was disapproved.

Reasons:
This resolution adds new Penal Code section 1376 defining mental retardation and establishing
procedures for determination of defendant's status.  This resolution should be disapproved
because substantially similar provisions were enacted and chaptered in 2003 as SB3 (Burton)
and codified as Penal Code section 1376.  

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Penal Code section 1376 to read as follows:

1 §1376
2 (a) As used in this section, “mentally retarded” has the same meaning as provided
3 in Section 1001.20.  
4 (b) In any case in which the prosecution seeks the death penalty, the defendant
5 may, at a reasonable time prior to the commencement of trial, apply for an order directing
6 that a mental retardation hearing be conducted.  The court shall conduct a hearing without
7 a jury to determine whether the defendant is mentally retarded.  At the hearing, the
8 defendant shall present his or her evidence of mental retardation.  Once this evidence is
9 presented by the defendant, the burden of proof shall be on the prosecution to prove

10 beyond a reasonable doubt that the defendant is not mentally retarded.  The defendant may
11 present further evidence in response to the prosecution’s case.  If the court finds that the
12 prosecution has failed to meet its burden of proof, it shall preclude the death penalty and
13 trial thereafter shall be conducted as in any other case in which a sentence of death is not
14 sought by the prosecution.  If the defendant is found guilty of murder in the first degree,
15 with a finding that one or more of the special circumstances enumerated in Section 190.2
16 are true, the trial court shall sentence the defendant to confinement in the state prison for
17 life without the possibility of parole.
18 (c) If a defendant is subjected to an examination for purposes of this section, any
19 statement made by the defendant during the examination shall be inadmissible in evidence
20 against the defendant in any criminal action or proceeding on any issue other than whether
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21 the defendant is mentally retarded.
22 (d)(1) A ruling by the court that the death penalty is not precluded under this
23 section shall not restrict the defendant’s opportunity to introduce evidence of mental
24 retardation during trial or to argue that the evidence should be given mitigating
25 significance.  If the trial is conducted before a jury, the jury shall not be informed of any
26 ruling denying a defendant’s motion under this section.
27 (2) If the court determines that the death penalty is not precluded under this section,
28 the defendant may request a special finding from the jury, at a separate phase, following a
29 conviction of murder in the first degree with a finding that one or more of the special
30 circumstances enumerated in Section 190.2 are true, on the question of whether the
31 defendant is mentally retarded as defined by this section.  If the defendant requests this
32 special finding, the burden of proof shall be on the prosecution to prove beyond a
33 reasonable doubt, and to a unanimous jury, that the defendant is not mentally retarded.  If
34 the jury determines that the defendant is mentally retarded, the court shall sentence the
35 defendant to confinement in the state prison for life without the possibility of parole.  If the
36 jury finds that the defendant is not mentally retarded, there shall be further proceedings on
37 the question of penalty.
38 (3) If the matter proceeds to a penalty phase, the jury shall be informed that
39 evidence of low intellectual functioning or deficits in adaptive behavior may be considered
40 as a mitigating factor even though the jurors previously determined that the defendant is
41 not mentally retarded as defined by this section.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bar Association Of San Francisco

STATEMENT OF REASONS

Existing Law:  Provides that the penalty for a defendant who is found guilty of murder in the
first degree, where special circumstances exist, is death or imprisonment in the state prison for
life.  In determining the penalty to be imposed, the trier of fact shall take into account whether,
as a result of mental defect, the defendant had the capability to appreciate the criminality of his
or her conduct or to conform that conduct to the requirements of the law, if this is relevant.

This Resolution:  Provides that the greatest possible penalty for a mentally retarded defendant
found guilty of murder in the first degree, with special circumstances, is confinement in the state
prison for life without possibility of parole.  This resolution also sets forth procedures for the
court to determine whether a defendant is mentally retarded.

The Problem:  California law does not presently provide a specific definition of mental
retardation in connection with a potential death penalty case, nor does it provide any particular
procedure for making a determination of mental retardation in such a case.  Since it is
unconstitutional to execute a mentally retarded person, it is necessary to both define retardation
and to provide a procedure for making the determination.
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This resolution is essentially the same as SB 3 (Burton), presently pending in the California
Legislature.  This resolution provides a definition of the term ‘‘mentally retarded’’ for use in
connection with death penalty cases and provides that a defendant in a case in which the
prosecution seeks the death penalty may apply for an order that a mental retardation hearing be
held.  The resolution requires the defendant to present evidence of mental retardation, and once
this evidence is presented, the prosecution has the burden of proving beyond a reasonable doubt
that the defendant is not mentally retarded.  The resolution also provides that if, after a mental
retardation hearing, the court rules that the death penalty is not precluded, the defendant may
request a special finding from the jury at a separate phase, following conviction, that the
defendant is mentally retarded.  If the defendant requests this special finding, the burden of proof
is on the prosecution to prove beyond a reasonable doubt to a unanimous jury, that the defendant
is not mentally retarded.  If the jury determines that the defendant is not mentally retarded, the
jury shall be informed in the penalty phase that evidence of low intellectual functioning or
deficits in adaptive behavior may be considered as a mitigating factor in determining
punishment.

IMPACT STATEMENT

This resolution does not affect any other statute, rule or regulation.   This resolution has been
introduced in the Legislature as SB 3 (Burton) 2003.

AUTHOR AND/OR PERMANENT CONTACT:  Patrick H.  Fabian, Law Office of Patrick H. 
Fabian One Embarcadero Center, Suite 500, San Francisco, CA 94111, Telephone: (415) 296-
9400, Facsimile: (510) 525-5517, e-mail phf@phfabian.com

RESPONSIBLE FLOOR DELEGATE:  Patrick H.  Fabian

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

Last year the legislation passed Senate Bill 3 which was created Penal Code section 1376.  The
new statute became effective January 1, 2004.  The new code section defines "mentally retarded"
and sets forth procedures for determining whether a defendant is mentally retarded for purposes
of eligibility for the death penalty.  (See Centeno v. Superior Court (2004) 117 Cal.App.4th 30.) 
Because the text of Penal Code section 1376 is identical to resolution 3-11-04, it appears that the
resolution is no longer needed.
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RESOLUTION 03-12-04

DIGEST
Law Enforcement Officer Personnel Records: Procedure for Obtaining Complaints
Amends Penal Code sections 832.5 and 832.7, and adds Evidence Code section 1043.1 to change
the procedure for obtaining information about complaints against law enforcement officers.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE 

History:
No similar resolutions found.

Reasons:
This resolution amends Penal Code sections 832.5 and 832.7, and adds Evidence Code section
1043.1 to change the procedure for obtaining information about complaints against law
enforcement officers.  This resolution should be disapproved because it eliminates the good
cause requirement for obtaining this information, unduly extends the period during which law
enforcement agencies must keep records of complaints, and permits the agencies and the
prosecution, rather than an impartial judge, to decide in the first instance what information in law
enforcement files is relevant and shall be disclosed. 

Current law adequately provides for the provision of Brady information through the making of a
Pitchess motion.  An independent judge determines whether relevant complaints have been made
and then provides the identities of the complaining parties and the witnesses to the parties.  This
resolution would allow California attorneys to use the simplified process developed under
federal law to access evidence in law enforcement personnel files that may be favorable to an
accused and that is material to guilt or punishment, without the need for the prosecutor to make a
Pitchess motion.  The law enforcement agency holding the personnel records would be tasked
with deciding what information in its files may be exculpatory, and the agency would then be
required to provide that information to the prosecution, which would in turn provide it to the
defense or other requesting party.  These parties have a natural bias against turning over such
information and may be less objective than a judge would be under the current Pitchess process. 
The resolution also extends the time law enforcement agencies must keep such information from
5 years to 15 years from the date the complaint is made.  Agencies may be overburdened with
this record keeping.  Moreover, information that is more than five years old is likely not to be
relevant to currently pending charges against the accused.  

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to
amend Penal Code sections 832.5 and 832.7, and to add related Evidence Code section 1043.1 to
read as follows:
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1 §832.5
2 (a)(1) Each department or agency in this state that employs peace officers shall
3 establish a procedure to investigate complaints by members of the public against the
4 personnel of these departments or agencies, and shall make a written description of the
5 procedure available to the public.
6 (2) Each department or agency that employs custodial officers, as defined in
7 Section 831.5, may establish a procedure to investigate complaints by members of the
8 public against those custodial officers employed by these departments or agencies,
9 provided however, that any procedure so established shall comply with the provisions of

10 this section and with the provisions of Section 832.7.
11 (b) Complaints and any reports or findings relating to these complaints shall be
12 retained for a period of at least five years.  All complaints retained pursuant to this
13 subdivision may be maintained either in the peace or custodial officer's general personnel
14 file or in a separate file designated by the department or agency as provided by department
15 or agency policy, in accordance with all applicable requirements of law. However, prior to
16 any official determination regarding promotion, transfer, or disciplinary action by an
17 officer's employing department or agency, the complaints described by subdivision (cd)
18 shall be removed from the officer's general personnel file and placed in separate file
19 designated by the department or agency, in accordance with all applicable requirements of
20 law.
21 (c) All complaints and any reports or findings relating to these complaints shall
22 also be retained in a file separate from the officer’s general personnel file that shall also
23 contain information about the officer required to be produced in criminal cases by the
24 Constitution of the United States and the Constitution of the State of California.
25 Information contained in this file shall be retained for at least five years beyond the police
26 officer’s separation from the employing department and in any event no less than 15 years
27 from the date the complaint is made.
28 (cd) Complaints by members of the public that are determined by the peace or
29 custodial officer's employing agency to be frivolous, as defined in Section 128.5 of the
30 Code of Civil Procedure, or unfounded or exonerated, or any portion of a complaint that is
31 determined to be frivolous, unfounded, or exonerated, shall not be maintained in that
32 officer's general personnel file. However, these complaints shall be retained in other,
33 separate files that shall be deemed personnel records for purposes of the California Public
34 Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1 of the
35 Government Code) and Section 1043 of the Evidence Code. In addition complaints and
36 any reports relating to the complaints defined in this subdivision must be retained in the
37 separate file specified in subdivision (c).
38 (1) Management of the peace or custodial officer's employing agency shall have
39 access to the files described in this subdivision.
40 (2) Management of the peace or custodial officer's employing agency shall not use
41 the complaints contained in these separate files for punitive or promotional purposes
42 except as permitted by subdivision (f) of Section 3304 of the Government Code.
43 (3) Management of the peace or custodial officer's employing agency may identify
44 any officer who is subject to the complaints maintained in these files which require
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45 counseling or additional training.  However, if a complaint is removed from the officer's
46 personnel file, any reference in the personnel file to the complaint or to a separate file shall
47 be deleted.
48 (de) As used in this section, the following definitions apply:
49 (1) "General personnel file" means the file maintained by the agency containing the
50 primary records specific to each peace or custodial officer's employment, including
51 evaluations, assignments, status changes, and imposed discipline.
52 (2) "Unfounded" means that the investigation clearly established that the allegation
53 is not true.
54 (3) "Exonerated" means that the investigation clearly established that the actions of
55 the peace or custodial officer that formed the basis for the complaint are not violations of
56 law or department policy.
57
58 §832.7
59 (a) Peace officer or custodial officer personnel records and records maintained by
60 any state or local agency pursuant to Section 832.5, or information obtained from these
61 records, are confidential and shall not be disclosed in any criminal or civil proceeding
62 except by discovery pursuant to Sections 1043 and 1046 of the Evidence Code. This
63 section shall not apply to investigations or proceedings concerning the conduct of police
64 officers or a police agency conducted by a grand jury, a district attorney's office, or the
65 Attorney General's office.  Peace officer or custodial officer personnel records that contain
66 information required to be produced by the Constitution of the United States and retained
67 as specified in Section 832.5, subdivision (c) of this code, shall be disclosed in conformity
68 with the provisions of Evidence Code section 1043.1.
69 (b) Notwithstanding subdivision (a), a department or agency shall release to the
70 complaining party a copy of his or her own statements at the time the complaint is filed.
71 (c) Notwithstanding subdivision (a), a department or agency which employs peace
72 or custodial officers may disseminate data regarding the number, type, or disposition of
73 complaints (sustained, not sustained, exonerated, or unfounded) made against its officers if
74 that information is in a form which does not identify the individuals involved.
75 (d) Notwithstanding subdivision (a), a department or agency which employs peace
76 or custodial officers may release factual information concerning a disciplinary
77 investigation if the officer who is the subject of the disciplinary investigation, or the
78 officer's agent or representative, publicly makes a statement he or she knows to be false
79 concerning the investigation or the imposition of disciplinary action. Information may not
80 be disclosed by the peace or custodial officer's employer unless the false statement was
81 published by an established medium of communication, such as television, radio, or a
82 newspaper. Disclosure of factual information by the employing agency pursuant to this
83 subdivision is limited to facts contained in the officer's personnel file concerning the
84 disciplinary investigation or imposition of disciplinary action that specifically refute the
85 false statements made public by the peace or custodial officer or his or her agent or
86 representative.
87 (e) The department or agency shall provide written notification to the complaining
88 party of the disposition of the complaint within 30 days of the disposition.
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89 The notification described in this subdivision shall not be conclusive or binding or
90 admissible as evidence in any separate or subsequent action or proceeding brought before
91 an arbitrator, court, or judge of this state or the United States.
92 (f) Nothing in this section shall affect the discovery or disclosure of information
93 contained in a peace or custodial officer's personnel file pursuant to Section 1043 of the
94 Evidence Code.
95
96 §1043.1
97 Notwithstanding any other law, disclosure of peace officer or custodial officer
98 personnel records retained as provided in Penal Code section 832.5, subdivision (c), shall
99 occur as provided in this section.

100 (a) In any criminal case, a district attorney’s office, the attorney general’s office, a
101 city prosecutor’s office, or a grand jury, may obtain disclosure of records retained as
102 provided in Penal code section 832.5, subdivision (c), by making a request in writing to the
103 law enforcement agency that maintains custody of the records.  The law enforcement
104 agency shall make disclosure to the prosecutorial agency or grand jury within 10 days of
105 the date the request is made.  A request pursuant to this subdivision is sufficient if it
106 specifies the name(s) of the involved peace officer(s) or correctional officer(s) and
107 specifies the request is made pursuant to this section or Penal code section 832.5,
108 subdivision (c).  A prosecutor seeking disclosure shall at the time the request is made serve
109 the defendant(s) with the written notice.  The request for disclosure may be made at any
110 stage of the proceeding but in any event the initial request shall be made not less than 30
111 days prior to trial.  A prosecutor may make multiple requests in any case.  The prosecutor
112 shall disclose to the defendant(s) all information required to be produced by the
113 Constitution of the United States.
114 (b) In any criminal case in which the prosecutorial agency prosecuting the case has
115 declined or failed to request disclosure of records retained as provided in Penal Code
116 section 832.5, subdivision (c), the defendant(s) may make a request in writing to the law
117 enforcement agency maintaining custody of the records to deliver the records to the court
118 for review by the judge hearing the criminal case.  The law enforcement agency shall
119 deliver the records retained as provided in Penal Code section 832.5, subdivision (c), to the
120 judge hearing the criminal case within 10 days of the date the request is made.  A request
121 pursuant to this subdivision is sufficient if it specifies the name(s) of the involved peace
122 officer(s) or correctional officer(s), specifies the request is made pursuant to this section or
123 Penal code section 832.5, subdivision (c), and specifies that no such request has been made
124 by the prosecution.  The judge hearing the criminal action shall review the provided
125 records and shall release to the defendant(s) all information required to be disclosed by the
126 Constitution of the United States.
127 (c) In a criminal case in which the prosecution has made a request pursuant to
128 subdivision (a) of this section, the defendant(s) may request the judge hearing the criminal
129 case review the records provided by the law enforcement agency when the defendant(s)
130 make a showing upon affidavit or declaration establishing reasonable cause to believe
131 Constitutionally mandated information exists in a personnel file maintained pursuant to
132 Penal Code section 832.5, subdivision (c), and that either the prosecution or the police
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133 have failed to disclose that information.  A hearing on this request shall be held within 10
134 days of making the request and the trial court shall examine the law enforcement records
135 and shall disclose all information required to be disclosed by the Constitution of the United
136 States.
137 (d) Information disclosed pursuant to this section may be used in any criminal case
138 in which it is relevant.  No court may issue a protective order limiting use of the disclosed
139 information to a specific case.
140 (e) Information disclosed by a law enforcement agency either to a court or a
141 prosecutorial agency shall be retained by the court or the prosecutorial agency to allow
142 review by an appellate court.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Los Angeles County Bar Association

STATEMENT OF REASONS

Existing Law:  Existing law provides that the prosecution is required to disclose to the defense
evidence favorable to the accused which is material to guilt or punishment. Brady v. Maryland 
(1964) 373 U.S. 83.

Existing California law provides that peace officer personnel records, which include records of
complaints, are confidential. Pen. Code § 832.7, subd. (a). Existing law provides that peace
officer records may only be accessed in civil and criminal cases by following the procedures
outlined in Evidence Code sections 1043 - 1047. The party seeking access must file a noticed,
written motion setting forth good cause why the information sought is material to the specific
case. Evid. Code §§ 1043, 1045. These motions are commonly called Pitchess motions after
Pitchess v. Superior Court (1974) 11 Cal.3d 531. If the threshold showing is met the judge
hearing the motion will review relevant records in chambers and will only release the name,
address, and telephone number of the person who complained about police misconduct and the
witnesses.

Existing law provides that prosecutors must file a Pitchess motion in order to access peace
officer personnel records. People v. Superior Court (Gremminger) (1997) 58 Cal.App.4th 397.
  
This Resolution:  This bill codifies the Henthorn process into California law. The bill creates a
separate ”Brady” file. This file is readily accessible by prosecutors, who need only make a
written request. The bill specifies a time period for retention of Brady information and also
specifies the information, when disclosed, may be used in any criminal case in which it is
relevant. The bill does not give the defense direct access to the Brady file. Prosecutors are given
ultimate control of the process.

The Problem:  Although prosecutors have a duty to provide Brady evidence, there is no easy
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mechanism by which prosecutors may access Brady information contained in police files. The
Pitchess process is cumbersome and often yields little of value.

The Federal Ninth Circuit has adopted a procedure that streamlines the production of Brady
material contained in law enforcement files. Known as Henthorn discovery, the process tasks
defendants with making a general request to the federal prosecutor who sends a letter to the
appropriate law enforcement agency. The agency reviews its files and sends relevant information
to the prosecutor who then reviews that material and discloses relevant Brady information to the
defense. United States v. Henthorn (9th Cir. 1991) 931 F.2d 29. California law precludes
application of this process.

IMPACT STATEMENT

This resolution does not affect any other statute, rule or regulation.

AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Office of the Los Angeles
County Public Defender - Appellate, 320 West Temple Street, Suite 590, Los Angeles, CA
90012, 213/974-3056, fax 213/626-3519, mharvis@co.la.ca.us

RESPONSIBLE FLOOR DELEGATE:  Mark Harvis

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

This resolution is modeled on the Henthorn process which was adopted by the Ninth Circuit
Federal Court.  If resolution 3-12-04 is passed, it would allow the defense to compel the district
attorney to perform a review the personnel files of a testifying officer to see if the files contain
any Brady material merely by making a request.  The resolution removes any requirement that
the defense show how the material could be material to the case.  While defendants have a due
process right to exculpatory evidence, the right extends only to material evidence.  California
should continue to require a threshold materiality showing as is required in the Second, Third,
Sixth, Seventh, Tenth, and Eleventh Circuits.  (See State v. Robles (1995) 182 Ariz. 268; United
States v. Principato (2nd Cir. 2002) 2002 U.S. Dist. LEXIS 19633;  United States . Driscoll (6th
Cir. 1992) 970 F.2d 1472; United States v. Andrus (7th Cir. 1985) 775 F.2d 825; United States v.
Sanchez (D. Kan. 1994) 866 F.Supp. 1542, 1549; United States v. Pitt (11th Cir. 1983) 717 F.2d
1334; United States v. Bertoli (D.N.J. 1994) 854 F.Supp. 875.) 
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RESOLUTION 3-13-04

DIGEST
Parole Consideration for Minors
Amends Penal Code section 3046 to confer discretion on the Board of Prison Terms to parole
minor offenders imprisoned under a life sentence after seven years imprisonment.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Penal Code section 3046 to confer discretion on the Board of Prison
Terms to parole minor offenders imprisoned under a life sentence after seven years
imprisonment.  This resolution should be disapproved because every existing law mandating a
mandatory minimum sentence greater than seven years will be abrogated such that sentencing
discretion will, in effect, be reposed with the Board of Prison Terms rather than with judges and
prosecutors.  Also, sentence enhancements, which judges have discretion to strike, may be
abrogated by the proposed amendment.

Furthermore, the resolution should be disapproved because it provides that an under 21 offender
who has not been previously convicted of any felony offense committed on a separate occasion
shall be considered for parole.  By implication, this resolution would permit a prisoner who
committed a felony subsequent to the subject felony to gain parole consideration after seven
years.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to
amend Penal Code section 3046 to read as follows:

1 § 3046
2 (a) Except as provided in subdivision (d), Nno prisoner imprisoned under a life
3 sentence may be paroled until he or she has served the greater of the following:
4 (1) A term of at least seven calendar years.
5 (2) A term as established pursuant to any other provision of law that establishes a
6 minimum term or minimum period of confinement under a life sentence before eligibility
7 for parole.
8 (b) If two or more life sentences are ordered to run consecutively to each other
9 pursuant to Section 669, no prisoner so imprisoned may be paroled until he or she has

10 served the term specified in subdivision (a) on each of the life sentences that are ordered to
11 run consecutively.
12 (c) The Board of Prison Terms shall, in considering a parole for a prisoner,
13 consider all statements and recommendations which may have been submitted by the judge,
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14 district attorney, and sheriff, pursuant to Section 1203.01, or in response to notices given
15 under Section 3042, and recommendations of other persons interested in the granting or
16 denying of the parole.  The board shall enter on its order granting or denying parole to
17 these prisoners, the fact that the statements and recommendations have been considered by
18 it.
19 (d) Notwithstanding subdivisions (a) and (b), or any other provision of law, a
20 prisoner who was under the age of 21 years at the time of commission of an offense
21 punishable under subdivision (a) or (b) and who has not been previously convicted of any
22 other felony offense committed on a separate occasion shall be considered for parole and
23 may be paroled as provided by subdivisions (a) and (c).]

(Proposed new language underlined; language to be stricken deleted)

PROPONENT:  Los Angeles County Bar Association

STATEMENT OF REASONS

Existing Law:  The minimum term a prisoner imprisoned under a life sentence must serve before
being paroled is the greater of at least seven calendar years or the minimum term or minimum period
of confinement under a life sentence established pursuant to any other provision of law.  Thus, a
person convicted of the crime of attempted willful, deliberate, and premeditated murder is
punishable under Penal Code section 664 by life imprisonment with the possibility of parole.
Section 3046 therefore specifies the minimum term of imprisonment that person must serve, at least
seven calendar years.  If, however, the person also is convicted of committing that offense for the
benefit of or in association with any criminal street gang, as provided in Penal Code section 186.22,
subdivision (b)(5), he may not be paroled until a minimum of 15 calendar years have been served.
No other law permits reduction or amelioration of those prescribed minimum periods of
incarceration.

This Resolution:  Would confer discretion on the Board of Prison Terms to give early consideration
to deserving youthful offenders whose cases justify an earlier parole date, but in no event sooner
than the minimum seven calendar years now prescribed by Penal Code section 3046. In no way
would it mandate early parole release, either individually or in a class of offenders; the parole
release determination would remain a function of the parole board and subject to gubernatorial
rejection.

The Problem:  The initiative measure Proposition 21 approved at the March 7, 2000 election
authorized prosecutors to bring specified charges against minors 14 years of age and older directly
in criminal court, without a prior adjudication by the juvenile court that the minor was unfit for
disposition and treatment under the juvenile court law.  Proposition 21’s constitutionality was upheld
by the California Supreme Court in Manduley v. Superior Court (2002) 27 Cal.4th 537.  Since its
enactment, prosecutors throughout the state have aggressively exercised the discretion conferred in
them and obtained lengthy sentences against minors as young as 14 years old, frequently without
regard to the individual circumstances, background, and amenability to juvenile treatment that
previously existed.  When combined with the application of Penal Code section 186.22, subdivision
(b)(5), the operation of Penal Code section 3046 forecloses parole consideration by the Board of
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Prison Terms and Parole Eligibility for at least 15 calendar years.  The lack of any statutory
discretion to consider a minor’s individual background and circumstances and his rehabilitative
efforts in the prison system is inconsistent with the goals of proportionate punishment and
rehabilitation that are especially applicable to youthful offenders who have not previously been
convicted of other serious offenses, and fails to prepare these young persons for release into society
some day.  Such lengthy mandatory sentences also contribute to the enormous costs of maintaining
California’s prison system.

IMPACT STATEMENT

This proposed resolution would supersede the minimum parole dates provided by other penal
statutes to the extent the minimum term of imprisonment is greater than seven calendar years.
However, the requirement that the prisoner not have previously been convicted of a felony excludes
the Three Strikes law and comparable statutes from application of this provision.

AUTHOR AND/OR PERMANENT CONTACT:  Dennis A. Fischer, Attorney at Law, 1448 15th
Street, Suite 206, Santa Monica, CA 90404, 310/451-4815, fax 310/451-4639,
dennisafischer@earthlink.net

RESPONSIBLE FLOOR DELEGATE:  Dennis A. Fischer
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RESOLUTION 03-14-04

DIGEST
Motor Vehicles: Use of Cellular Telephones
Adds Vehicle Code section 23338 to bar the use of cellular telephones while operating a motor
vehicle.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History: 
Similar to Resolution 05-05-00 which was disapproved.

Reasons:
This resolution adds Vehicle Code section 23338 to bar the use of cellular telephones while
operating a motor vehicle. This resolution should be disapproved because it defines a violation
of the statute as a misdemeanor rather than an infraction, as most vehicular offenses are defined.

A number of highly credible studies have shown that driver inattention, not cell phone use per
se, is the reason for most accidents for which cellular telephone use has been blamed.  (See, e.g.,
Redelmeir et al., Association Between Cellular-Telephone Calls and Motor Vehicle Collisions
(Feb. 13, 1997) The New England Journal of Medicine, 336(7):453.)  This resolution ignores
those well-established facts and attempts to attribute driver inattention to one minor factor.

The more significant problem, however, is the fact that the proposed resolution goes far beyond
the language of pending proposals in the legislature and the law in nearby states.  Assembly Bill
45 (2003-2004 Reg. Session), currently pending in the Senate Transportation Committee, would
make driving while using a cell phone an infraction punishable by a $20 fine plus costs.  Senate
Bill 1582 (2003-2004 Reg. Sess.) would make it an infraction for a provisional licensee to drive
while using a cellular telephone.  A similar resolution in 2000 (which was disapproved) would
have made driving with a cellular telephone without a hands-free device an infraction.

None of these proposals would apply to the use of hands-free devices properly used or to the use
of a cellular phone to contact a law enforcement agency or public safety entity for emergency
purposes.   This resolution, on the other hand, would mandate a fine of at least $500 and/or six
months' jail time, with no exception for hands-free or emergency use.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to add
California Vehicle Code Section 23338 to read as follows:

1 §23338
2 No person shall operate a motor vehicle while using a cellular telephone.  It shall
3 be a misdemeanor to operate a motor vehicle while dialing, answering, or speaking on a
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4 cellular telephone and each offense shall be punishable by the imposition of a fine of not
5 less than $500.00 and or 6 months’ jail time at the discretion of the court.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT:  Santa Barbara County Bar Association

STATEMENT OF REASONS:

Existing Law:  There is no existing law prohibiting the operation of motor vehicles while using a
cellular telephone.

This Resolution:  This Resolution would greatly enhance the health and safety of the people of
California by eliminating this very real danger to life and limb.  

The Problem:  Last year, a 16-year old girl killed another driver on the freeways of Los Angeles
because she was operating her vehicle while using a cellular telephone.  It has been documented
that drivers who are initiating, answering, and or engaged in conversations on cellular telephones
have the same accident rating as drivers who are driving under the influence.

Each time a police officer responds to the scene of an accident, the first thing he or she looks for
the presence of a cellular telephone.  Insurance companies are threatening to or have left the state
of California because doing business here is becoming less and less economical.  Every one of us
has had a driver cut in front, turn left or right from an inappropriate lane, not stop for either a
stop sign or a red light at an intersection with a traffic light and or any number of other
irresponsible acts only to observe that this person was on a cellular phone totally distracted from
the business of driving.  Most countries in Europe prohibit driving while engaged on a cellular
telephone call.  It is time for this state to join that practice.

Each year innocent children and adults lose their lives due to irresponsible driving by people
using cellular telephones.  There is simply no justification for letting this practice continue. 
What possible business reason can outweigh the life of a child?  It is incumbent upon a driver to
pull to the side of the road to answer a telephone call and or initiate or engage in a conversation
on a cellular telephone only while off the highway.

Adding California Vehicle Code Section 23338 will further the public policy by saving lives of
both children and adults, saving huge amounts of taxpayer funds, and will not have a detrimental
effect upon the process.

IMPACT STATEMENT

This proposed resolution will not affect any other code sections.

AUTHOR AND/OR PERMANENT CONTACT:  Betty L. Jeppesen, 800 Garden Street, Suite
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K, Santa Barbara, CA  93101; 805/963-8621; FAX 805/962-9981, impulse@islay.net

RESPONSIBLE FLOOR DELEGATE:  Betty L. Jeppesen

COUNTERARGUMENTS

BAR ASSOCIATION OF SAN FRANCISCO

Abuse of the driving privilege takes many forms.  Using a cellular telephone without a hands-
free device is one.  No one disputes that.  However, the use of cellular telephone with a “hands-
free” device, including but not limited to speaker phones, hands-free headsets, and emerging
Bluetooth- enabled technologies, balances appropriately the need to avoid the distractions which
arise from using a cellular phone without such a device with the many benefits of using a cellular
telephone while operating a vehicle.

No person should operate a motor vehicle while holding a boom box to his/her ear.  Such use
requires the use of at least one hand and at least one eye to support the boom box and adjust its
volume and tuning.  Yet, we can all agree that almost everyone can safely operate a vehicle
while listening to the dash mounted car radio or CD player, which has volume and tuning
controls on the dash or on the steering wheel and a speaker system for listening.  The reason? 
The system permits the use of two hands and eyes for driving with only momentary distractions. 
We clearly are not ready to criminalize the act of operating a vehicle while changing the car
radio’s station or volume, or changing the CD.

Further, and significantly, criminalizing the prohibited conduct goes too far.  Is it more serious to
use a cellular telephone than it is to commit the infractions of speeding or running a red light? 
We don’t think so.  Is it more serious to use a cellular telephone than to commit the infraction of
using the HOV lane when not carpooling on the freeway?  We tend to think that the LA
delegation and our other Southern California colleagues would not think so.  In sum, we believe
that misdemeanor punishment for the prohibited conduct is excessive.

We therefore urge disapproval of the resolution as written.  

Alternatively, we urge the adoption of the following amended resolution:

Veh.C. §23338
No person shall operate a motor vehicle while using a cellular telephone without a hands-free
device.  A violation of this section shall be punishable by a fine not exceeding $250.00.

LAWYERS’ CLUB OF SAN DIEGO

There is current pending legislation that would make it unlawful for children under the age of 18
from using a cellular telephone while operating a vehicle.  The Lawyers Club of San Diego
generally supports the goal of this resolution, addressing the safety issues inherent in cell phone
use while operating a motor vehicle.  However, as presented, this resolution goes too far.  It
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covers all cell phone use in a car, including uses that are not dangerous.  For example, a driver
could use on a hands-free cell phone with no more hazard than speaking to another passenger. 
Also, the resolution would prohibit calls that arguably should be permitted because they benefit
the public, such as reporting illegal driving or an accident.

An amendment to the resolution would be supported, allowing the use of the cellular telephone
while operating a vehicle in emergency situations, and allowing the use of the cellular telephone
while operating a vehicle in all other situations, but only with the use of a hands free device.  We
believe it would be advisable to look at how other states have addressed this issue, and how
effective their laws have been.

SAN DIEGO COUNTY BAR ASSOCIATION

As amended, the San Diego County Bar Association Delegation approves restricting the use of
cellular telephone while operating a motor vehicle.  However, an absolute ban on cellular phone
use and potential jail term for a violation of the statute is overkill.  The proponent does not offer
any empirical studies to support their claims for increased risk by using a cellular phone while
driving.  Unfortunately, motorists perform many tasks while driving their car which can increase
the risk of an accident including: eating, applying make-up, shaving, talking on a cellular phone,
settling a squabble between children seated in the back of the car, or just admiring the passing
vistas.  We cannot legislate away every potential distraction.  Motorists have the responsibility to
operate their car in a safe manner.  The motorist can be charged with reckless driving if there is a
determination that their use of a cellular telephone was the cause of the accident and that their
conduct met the legal definition of reckless.  Additionally, the motorist who causes an accident
by using their cellular telephone can also be held financially responsible for the damages.  

The amended resolution reads as follows:

No person shall operate a motor vehicle using a cellular telephone without the use of a
hands-free device.  It shall be an infraction misdemeanor to operate a motor vehicle while
dialing, answering, or speaking on a cellular telephone without the use of a hands-free device
and each offense shall be punishable by the imposition of a fine of not less than $500.00 and or 6
months' jail time at the discretion of the court.  This statute shall not make unlawful the use a
cellular telephone in case of emergency or to report a dangerous road condition to police or
9-1-1.  

SANTA CLARA COUNTY BAR ASSOCIATION

Proponent’s heart tugging and emotional argument is, unfortunately, just that – emotional. We
all have anecdotes about people driving while talking on the phone. Mine involves someone with
a “Hang up and Drive” bumper sticker who was making an illegal turn while talking on the
phone. But an illegal turn is illegal whether one is on the phone or not. Reckless driving is illegal
whether you’re on the phone or not. 

Cell phones, like anything else, can be used with common sense or irresponsibly.  Therefore,
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anecdotes are irrelevant.  What is relevant is an AAA Foundation for Traffic Safety study (Phase
I in 2001 and Phase II in 2003)  that showed that using or dialing a cell phone was the source of
distraction in just 1.5 percent of the crashes studied and created an “Adverse Vehicle Effect”
(e.g. encroachment into another lane, sudden braking) in fewer instances than eating, drinking
and changing radio stations.  In fact, the study shows that having small children in a car is the
second most distracting and dangerous factor of all, after lighting or extinguishing cigarettes.

Our delegation hopes that even those who feel some degree of regulation of cell phones is
necessary would agree that not distinguishing between hands on and hands off cell phones makes
no sense.  Talking on a hands off cell phone is less distracting than talking to passengers as you
don’t turn your head to look at the person on the other end of the line.  In addition, the
punishment, without regard for whether the use of the cell phone caused an accident or even
resulted in a traffic violation, is overkill.

For these reasons, Santa Clara County Bar Association opposes Resolution 3-14-04.
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RESOLUTION 03-15-04

DIGEST
Tattooing and Body Piercing:  Prohibition on Tattooing or Piercing Minors
Adds Health and Safety Code section 11930 to prohibit performing tattooing, body piercing or
permanent cosmetics on minors.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution adds Health and Safety Code section 11930 to prohibit performing tattooing,
body piercing or permanent cosmetics on minors.  This resolution should be disapproved
because it prescribes an overly harsh penalty and will be virtually impossible to enforce.

Neighboring states such as Oregon (Oregon Administrative Rule Prohibitions, 331-220-0080 (1)
(d), (1) (A)) and Arizona (Ariz. Rev. Stat., § 13-3721) outlaw tattoos and piercing of minors,
except in the presence of a parent. Many other states allow tattooing of minors with parental
consent. Also, nationwide studies and common sense uniformly indicate that minors who wish to
get prohibited tattoos or piercing will find a way around the statute. Many minors will not
identify the person who applies the tattoo or piercing, making enforcement virtually impossible.
The target of the proposed statute is not the tattooed, but the tattooer. If the tattooer cannot be
identified, the statute cannot be enforced. The penalty, a $10,000 fine and or a jail sentence of up
to six months, is excessive, and would cause a reluctance to enforce and prosecute. 

Welfare and Institutions Code section 1915, identified by the proponent as affected by this
proposed statute, does not appear related. Section 1915 is a statute that authorizes the California
Youth Authority to purchase and utilize tattoo removal equipment.

Finally, this resolution would appear to outlaw ear piercing, which is often done in the presence
of a parent and is widely accepted. Many statutes outlawing tattooing and piercing specifically
exclude ear piercing, especially in the presence of a parent. As such, the scope of this proposed
legislation appears to be overbroad in prohibiting a widely accepted practice with no known
"harmful impact" on children. For these reasons, the proposal should be disapproved.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to add
California Health and Safety Code Section 119310 to read as follows:

1 §119310
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2 It shall be unlawful to perform tattooing, body piercing, and permanent cosmetics
3 on children and young adults under the age of 18.  Violation of this code section shall be
4 punishable by a fine of $10,000.00 per violation and or a prison sentence of up to six
5 months jail time.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT:  Santa Barbara County Bar Association

STATEMENT OF REASONS:

Existing Law:  No law currently exists to protect children and young adults from having their
bodies permanently damaged or scarred by tattooing, body piercing, and permanent cosmetics. 
The series of code sections enacted in 2001 failed to provide for this very necessary protection.

This Resolution:  This Resolution would provide protection for children and young adults.  

The Problem:  Children and young adults may be forced by peer pressure and or other nefarious
means into having their bodies permanently damaged or scarred by tattooing, body piercing, and
permanent cosmetics.  They need to be protected from this until they are of an age sufficient to
realize the damage which they will be causing to themselves.

IMPACT STATEMENT

This proposed resolution will affect California Health and Safety Code Sections 119300 through
119309 and California Welfare and Institutions Section 1915.

AUTHOR AND/OR PERMANENT CONTACT:  Betty L. Jeppesen, 800 Garden Street, Suite
K, Santa Barbara, CA  93101; 805/963-8621; FAX 805/962-9981, impulse@islay.net

RESPONSIBLE FLOOR DELEGATE:  Betty L. Jeppesen

COUNTERARGUMENTS

LAWYERS’ CLUB OF SAN DIEGO

This resolution seeks to legislate good parenting, at least good parenting according to one
subjective definition of it.  Tattoos and piercings are a matter for discussion and resolution
within families, not within our overtaxed criminal justice system.  There has simply not been
showing that these tattoos or piercings, both of which are reversible, cause any significant harm.  

Furthermore, even if it was agreed that this resolution had potential benefit, which benefit is not
conceded, as written, it is far too broad.  Many, if not most, parents do not have a problem with
pierced ears amongst even the very young.  Criminalizing all piercings would close down a large
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number of businesses.   

Finally, a flat prohibition on piercings and tattoos for minors is most likely a violation of the
minors’ rights under the First Amendment.  This resolution, if enacted, would be struck down by
such a challenge.

SAN DIEGO COUNTY BAR ASSOCIATION

Resolution 3-15-04 is disapproved.  Tattoos, body art, and piercings all serve as a means of
expressing thoughts, beliefs, or emotions.  Therefore, restrictions upon the display of such
expression violates the wearer's First Amendment rights.  Minors are "persons" under our
Constitution and, as such, are possessed of fundamental rights which the state must respect. 
Absent specific constitutionally valid reasons, the state cannot restrict a minor's freedom of
expression whether that expression comes in the form of wearing black armbands to school
(Tinker v. Des Moines Independent Community School Dist.) 393 U.S. 503) or by wearing a
tattoo or body piercing.  (See also, McConnell v. FEC (2003) 124 S.Ct. 619.)  The proponents of
resolution 3-15-04 do not demonstrate any facts which might rise to a constitutionally valid
reason for prohibiting minors from expressing their views through tattooing, piercing, or other
body art.  The only justification offered is the broad "protection of minors" concern.  It must be
remembered, the responsibility of protecting minors falls upon the parents and should not be the
subject of further state legislation.  Furthermore, the sanctions for violating the proposed statute
are extreme.



AMENDMENT TO 04-01-2004 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations 
recommends that legislation be sponsored to amend Code of Civil Procedure section 
1987 to read as follows: 
 

'1987  
(a) Except as provided in Sections 68097.1 to 68097.8, inclusive, of the 
Government Code, the service of a subpoena is made by delivering a copy, or a 
ticket containing its substance, to the witness personally, giving or offering to the 
witness at the same time, if demanded by him or her, the fees to which he or she 
is entitled for travel to and from the place designated, and one day's attendance 
there. The service shall be made so as to allow the witness a reasonable time for 
preparation and travel to the place of attendance. The service may be made by 
any person. If service is to be made on a minor, service shall be made on the 
minor's parent, guardian, conservator, or similar fiduciary, or if one of those 
persons cannot be located with reasonable diligence, service shall be made on 
any person having the care or control of the minor or with whom the minor resides 
or by whom the minor is employed, and on the minor if the minor is 12 years of 
age or older. If the minor is alleged to come within the description of Section 300, 
601, or 602 of the Welfare and Institutions Code and the minor is not in the 
custody of a parent or guardian, regardless of the age of the minor, service also 
shall be made upon the designated agent for service of process at the county child 
welfare department or the probation department under whose jurisdiction the 
minor has been placed. (b) In the case of the production of a party to the record 
of any civil action or proceeding or of a person for whose immediate benefit an 
action or proceeding is prosecuted or defended or of anyone who is an officer, 
director, or managing agent of any such party or person, the service of a 
subpoena upon any such witness is not required if written notice requesting the 
witness to attend before a court, or at a trial of an issue therein, with the time and 
place thereof, is served upon the attorney of that party or person. The notice shall 
be served at least 10 days before the time required for attendance unless the court 
prescribes a shorter time. If entitled thereto, the witness, upon demand, shall be 
paid witness fees and mileage before being required to testify. The giving of the 
notice shall have the same effect as service of a subpoena on the witness, and the 
parties shall have those rights and the court may make those orders, including the 
imposition of sanctions, as in the case of a subpoena for attendance before the 
court. (c) If the notice specified in subdivision (b) is served at least 20 days before 
the time required for attendance, or within any shorter period of time as the court 
may order, it may include a request that the party or person bring with him or her 
books, documents or other things. The notice shall state the exact materials or 
things desired and that the party or person has them in his or her possession or 
under his or her control. Within five days thereafter, or any other time period as the 
court may allow, the party or person of whom the request is made may serve 



written objections to the request or any part thereof, with a statement of grounds. 
Thereafter, upon noticed motion of the requesting party, accompanied by a 
showing of good cause and of materiality of the items to the issues, the court may 
order production of items to which objection was made, unless the objecting party 
or person establishes good cause for nonproduction or production under 
limitations or conditions. The procedure of this subdivision is alternative to the 
procedure provided by Sections 1985 and 1987.5 in the cases herein provided for, 
and no subpoena duces tecum shall be required. The noticed motion by the 
requesting party shall be filed and served within five days of receipt of any 
objection and the hearing shall be on the first day of trial.  Subject to this 
subdivision, the notice provided in this subdivision shall have the same effect as is 
provided in subdivision (b) as to a notice for attendance of that party or person. 
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RESOLUTION 04-01-04

DIGEST
Preparation for Trial: Motion To Compel Trial Documents After Objection
Amends Code of Civil Procedure section 1987 to provide a timeframe and structure for a notice
of motion to hear objections to a request for documents to be produced at trial.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends Code of Civil Procedure section 1987 to provide a timeframe and
structure for a notice of motion to hear objections to a request for documents to be produced at
trial. This resolution should be approved in principle because there is now no stated timeframe in
the statute for filing and hearing such a motion.

A request under section 1987 to produce documents at trial is served on a party 20 days prior to
trial. If the recipient objects, the present statute does not provide any structure for a motion to
compel. The notice to produce and appear issue is often left to be resolved by the trial judge. 
Often the trial judge does not have the time to deal with an issue which should be briefed before
the commencement of trial. With a trial looming, however, the normal notice requirements
(Code Civ. Proc., § 1005) are inappropriate. This proposal states a reasonable timeframe and
provides a structure so that objections can be adjudicated without unnecessarily delaying the
trial.

SECTION/COMMITTEE REPORT

COMMITTEE ON ADMINISTRATION OF JUSTICE RECOMMENDATION
APPROVE AS AMENDED

This resolution seeks to address the timing issue with respect to the required notice for a motion
to compel.  The concern is that there is not enough time for traditional notice if a request under
Code of Civil procedure section 1987 is served 20 days before trial, given that the resulting
objections would likely leave only 15 days before trial to file such a motion.  To address this, the
resolution apparently seeks to provide a timetable which may otherwise alleviate the need for an
ex parte application to shorten time.

In reaching its recommendation, the Committee on Administration of Justice ("CAJ") looked at
Los Angeles Local Rule 7.9(h), which provides that all motions in limine shall be heard at the
Final Status Conference.  Final Status Conferences are required to be conducted 10 days prior to
the first day of trial.  Given the probabilities for section 1987 requests being filed at the latest
possible time (20 days before trial), and last minute objections (5 days after that) - a resulting
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motion to compel would likely be required to be heard on the same day that it is due for filing -
if not earlier!  At best, the responding party would have no opportunity to respond at all, and at
worst, the moving party would not even be able to file a timely motion.

Los Angeles Local Rule 7.9(h) is not always followed as a practice, and instead motions in
limine are often heard on the first day of trial.  This practice notwithstanding, given that Local
Rule 7.9(h) is on the books (and that similar local rules are possibly on the books in other
courts), CAJ recommends that Code of Civil Procedure section 1987 be amended to provide that
the date of the hearing on any motion to compel brought under that section be "on the first day of
trial" instead of "at the time of any motions in limine" as proposed by this resolution

This position is only that of the of the Committee On Administration of Justice of the State
Bar of California.  This position has not been adopted by either the State Bar's Board of
Governors or overall membership, and is not to be construed as representing the position
of the State Bar of California.  Committee activities related to this position are funded from
voluntary sources.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 1987 to read as follows:

1 §1987
2 (a) Except as provided in Sections 68097.1 to 68097.8, inclusive, of the
3 Government Code, the service of a subpoena is made by delivering a copy, or a ticket
4 containing its substance, to the witness personally, giving or offering to the witness at the
5 same time, if demanded by him or her, the fees to which he or she is entitled for travel to
6 and from the place designated, and one day's attendance there. The service shall be made
7 so as to allow the witness a reasonable time for preparation and travel to the place of
8 attendance. The service may be made by any person. If service is to be made on a minor,
9 service shall be made on the minor's parent, guardian, conservator, or similar fiduciary, or

10 if one of those persons cannot be located with reasonable diligence, service shall be made
11 on any person having the care or control of the minor or with whom the minor resides or
12 by whom the minor is employed, and on the minor if the minor is 12 years of age or older.

If the minor is alleged to come within the description of Section 300, 601, or 602 of the13
14 Welfare and Institutions Code and the minor is not in the custody of a parent or guardian,
15 regardless of the age of the minor, service also shall be made upon the designated agent for
16 service of process at the county child welfare department or the probation department
17 under whose jurisdiction the minor has been placed.
18 (b) In the case of the production of a party to the record of any civil action or
19 proceeding or of a person for whose immediate benefit an action or proceeding is
20 prosecuted or defended or of anyone who is an officer, director, or managing agent of any
21 such party or person, the service of a subpoena upon any such witness is not required if
22 written notice requesting the witness to attend before a court, or at a trial of an issue
23 therein, with the time and place thereof, is served upon the attorney of that party or person.
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24 The notice shall be served at least 10 days before the time required for attendance unless
25 the court prescribes a shorter time. If entitled thereto, the witness, upon demand, shall be
26 paid witness fees and mileage before being required to testify. The giving of the notice
27 shall have the same effect as service of a subpoena on the witness, and the parties shall
28 have those rights and the court may make those orders, including the imposition of
29 sanctions, as in the case of a subpoena for attendance before the court.
30 (c) If the notice specified in subdivision (b) is served at least 20 days before the
31 time required for attendance, or within any shorter period of time as the court may order, it
32 may include a request that the party or person bring with him or her books, documents or
33 other things. The notice shall state the exact materials or things desired and that the party
34 or person has them in his or her possession or under his or her control. Within five days
35 thereafter, or any other time period as the court may allow, the party or person of whom
36 the request is made may serve written objections to the request or any part thereof, with a
37 statement of grounds. Thereafter, upon noticed motion of the requesting party,
38 accompanied by a showing of good cause and of materiality of the items to the issues, the
39 court may order production of items to which objection was made, unless the objecting
40 party or person establishes good cause for nonproduction or production under limitations
41 or conditions. The procedure of this subdivision is alternative to the procedure provided by
42 Sections 1985 and 1987.5 in the cases herein provided for, and no subpoena duces tecum
43 shall be required.
44 The noticed motion by the requesting party shall be filed and served within five
45 days of receipt of any objection and the hearing shall be at the time of any motions in
46 limine.  Subject to this subdivision, the notice provided in this subdivision shall have the
47 same effect as is provided in subdivision (b) as to a notice for attendance of that party or
48 person.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  San Diego County Bar Association 

STATEMENT OF REASONS

Existing Law:  There is currently no deadline for filing and hearing motions to compel
production of documents for trial.  

This Resolution:  Would provide a time frame for filing a motion to compel production of
documents for trial.

The Problem:  A section 1987 request is essentially a trial subpoena served on a party 20 days
before trial.  If objections are served, the statute then requires a noticed motion. However, when
faced with a trial date, there is no time to comply with traditional notice requirements.  This new
language gives that guidance.  Once objections are served, the requesting party must file the
motion to compel within five days and is assured a hearing date prior to trial, i.e., to be heard
with any motions in limine. 
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IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Lilys McCoy, McCoy, Turnage & Robertson,
APLC, 16496 Bernardo Center Drive, Suite 101, San Diego, CA 92128-2519, voice 858-485-
5402, ext. 102, e-mail ldmccoy@ucsd.edu

RESPONSIBLE FLOOR DELEGATE: Rita Hanscom
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RESOLUTION 04-02-04

DIGEST
Requests for Admissions: Service of Supplemental Requests
Amends Code of Civil Procedure section 2033 to allow parties to propound a supplemental
request for admission.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
Similar to 01-07-03, which was withdrawn.

Reasons:
This resolution amends Code of Civil Procedure section 2033 to allow parties to propound a
supplemental request for admission. The resolution should be disapproved because a request for
admission has a very different purpose from other discovery devices, and because sufficient
safeguards against incomplete or misleading responses  already exist.

Allowing supplemental requests for admissions is improper because, unlike other discovery
devices, the purpose of requests for admissions is not to uncover facts but to put issues to rest.
(Brigante v. Huang (1993) 20 Cal.App.4th 1569, 1577-1578 [rev. on other grounds by Wilcox v.
Birtwhistle (1999) 21 Cal.4th 973].) Admissions, once made, cannot be amended or withdrawn
except by leave of court upon noticed motion. (Code Civ. Proc., § 2033, subd. (m).) To gain such
leave, a party must show more than a mere lack of prejudice; there must be mistake,
inadvertence or excusable neglect greater than what must usually be shown under section 473,
subdivision (b). (Gribin Von Dyl & Assocs., Inc. v. Kovalsky (1986) 185 Cal.App.3d 653, 660.)

In contrast, a party may generally change or explain answers to other forms of discovery without
leave of court. (See, e.g., Code Civ. Proc., § 2030, subd. (m) [amending interrogatories]) A party
may also offer evidence contradicting interrogatory answers at trial. (See Civil Procedure Before
Trial (Rutter Group 2003) § 8:1247.) Similarly, deposition answers may be changed prior to
trial. (Id., § 8:770) The main disincentive to do so is impeachment at trial.

This resolution is also unnecessary because Section 2033 provides sufficient incentive for parties
to answer requests for admissions fully and accurately on the initial response. The responding
party has a duty to make a "reasonable" investigation. (Code Civ. Proc., § 2033, subd. (f).)
Failure to do so can result in monetary or terminating sanctions. (Code Civ. Proc., § 2033, subd.
(l); Collisson & Kaplan v. Hartunian (1994) 21 Cal.App.4th 1611, 1617) If at trial it is shown
that a denial is false or that the responding party failed to make a reasonable investigation, the
requesting party may  request sanctions for the fees and costs to prove the "fact" improperly
denied by the responding party. (Code Civ. Proc., § 2033, subd. (o); Rosales v.
Thermex-Thermatron, Inc.  (1995) 67 Cal.App.4th 187, 198; Smith v. Circle P Ranch Co. (1978)
87 Cal.App.3d 267, 273-274.)
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The difference between the resolution withdrawn last year and this resolution is that a provision
for two supplemental requests prior to initial trial-setting to verify prior admissions/denials was
deleted from the current resolution. The current form calls for one such request after trial-setting.

Finally, even if requests for admissions were the same discovery devices as other forms of
discovery, this resolution should still be disapproved because it does not set forth the
consequences for the failure to respond to supplemental requests.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations  recommends that
legislation be sponsored to amend Code of Civil Procedure section 2033 to read as follows:

1 § 2033
2 (a) Any party may obtain discovery within the scope delimited by Section 2017,
3 and subject to the restrictions set forth in Section 2019, by a written request that any other
4 party to the action admit the genuineness of specified documents, or the truth of specified
5 matters of fact, opinion relating to fact, or application of law to fact. A request for

admission may relate to a matter that is in controversy between the parties.6
7 (b) A defendant may make requests for admission by a party without leave of court
8 at any time. A plaintiff may make requests for admission by a party without leave of court
9 at any time that is 10 days after the service of the summons on, or, in unlawful detainer

10 actions, five days after the service of the summons on, or appearance by, that party,
11 whichever occurs first. However, on motion with or without notice, the court, for good
12 cause shown, may grant leave to a plaintiff to make requests for admission at an earlier
13 time.
14 (c) (1) No party shall request, as a matter of right, that any other party admit more
15 than 35 matters that do not relate to the genuineness of documents. If the initial set of
16 admission requests does not exhaust this limit, the balance may be requested in subsequent
17 sets. Unless a declaration as described in paragraph (3) has been made, a party need only
18 respond to the first 35 admission requests served that do not relate to the genuineness of
19 documents, if that party states an objection to the balance under paragraph (2) of
20 subdivision (f) on the ground that the limit has been exceeded.
21 The number of requests for admission of the genuineness of documents is not

limited except as justice requires to protect the responding party from unwarranted22
23 annoyance, embarrassment, oppression, or undue burden and expense.  
24       (2) Subject to the right of the responding party to seek a protective order under
25 subdivision (e), any party who attaches a supporting declaration as described in paragraph
26 (3) may request a greater number of admissions by another party if the greater number is
27 warranted by the complexity or the quantity of the existing and potential issues in the
28 particular case.
29 If the responding party seeks a protective order on the ground that the number of
30 requests for admission is unwarranted, the propounding party shall have the burden of
31 justifying the number of requests for admission.  
32      (3) Any party who is requesting or who has already requested more than 35
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33 admissions not relating to the genuineness of documents by any other party shall attach to
34 each set of requests for admissions a declaration containing substantially the following
35 words:
36 DECLARATION FOR ADDITIONAL DISCOVERY
37 I, __________, declare:
38 1. I am (a party to this action or proceeding appearing in propria persona)
39 (presently the attorney for __________, a party to this action or proceeding).
40 2. I am propounding to __________ the attached set of requests for admission.

3. This set of requests for admission will cause the total number of requests41
42 propounded to the party to whom they are directed to exceed the number of requests
43 permitted by paragraph (1) of subdivision (c) of  Section 2033 of the Code of Civil
44 Procedure.
45 4. I have previously propounded a total of __________ requests for admission to
46 this party.
47 5. This set of requests for admission contains a total of __________ requests.
48 6. I am familiar with the issues and the previous discovery conducted by all of the
49 parties in this case.
50 7. I have personally examined each of the requests in this set of requests for
51 admission.
52 8. This number of requests for admission is warranted under paragraph (2) of
53 subdivision (c) of Section 2033 of the Code of Civil Procedure because __________. (Here
54 state the reasons why the complexity or the quantity of issues in the instant lawsuit warrant
55 this number of requests for admission.)
56 9. None of the requests in this set of requests is being propounded for any improper
57 purpose, such as to harass the party, or the attorney for the party, to whom it is directed, or
58 to cause unnecessary delay or needless increase in the cost of litigation.
59 I declare under penalty of perjury under the laws of California that the foregoing is
60 true and correct, and that this declaration was executed on __________.
61 ___________________________________ 
62 (Signature) 
63 Attorney for ______________________ 
64 (4) A party requesting admissions shall number each set of requests consecutively.
65 In the first paragraph immediately below the title of the case, there shall appear the identity
66 of the party requesting the admissions, the set number, and the identity of the requesting
67 party, the set number, and the identity of the responding party. Each request for admission
68 in a set shall be separately set forth and identified by letter or number.
69 (5) Each request for admission shall be full and complete in and of itself. No
70 preface or instruction shall be included with a set of admission requests unless it has been
71 approved under Section 2033.5. Any term specially defined in a request for admission
72 shall be typed with all letters capitalized whenever the term appears. No request for
73 admission shall contain subparts, or a compound, conjunctive, or disjunctive request unless
74 it has been approved under Section
75 2033.5.
76 (6) A party requesting an admission of the genuineness of any documents shall
77 attach copies of those documents to the requests, and shall make the original of those
78 documents available for inspection on demand by the party to whom the requests for
79 admission are directed.  
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80 (7) No party shall combine in a single document requests for admission with any
81 other method of discovery.
82 (8) In addition to the number of requests permitted by paragraphs (1) and (2), a
83 party may, once after the initial setting of a trial date, and subject to the time limits on
84 discovery proceedings and motions provided in Section 2024, propound a supplemental
85 request for admission to elicit any change to any denial made by any party in response to
86 requests for admissions.  However, on motion, for good cause shown, the court may grant
87 leave to a party to propound an additional number of supplemental requests for
88 admissions. 
89 (d) The party requesting admissions shall serve a copy of them on the party to
90 whom they are directed and on all other parties who have appeared in the action.
91 (e) When requests for admission have been made, the responding party may
92 promptly move for a protective order. This motion shall be accompanied by a declaration
93 stating facts showing a reasonable and good faith attempt at an informal resolution of each
94 issue presented by the motion.
95 The court, for good cause shown, may make any order that justice requires to
96 protect any party from unwarranted annoyance, embarrassment, oppression, or undue
97 burden and expense. This protective order may include, but is not limited to, one or more
98 of the following directions:

(1) That the set of admission requests, or particular requests in the set, need not be99
100 answered at all.
101 (2) That, contrary to the representations made in a declaration submitted under
102 paragraph
103 (3) of subdivision (c), the number of admission requests is unwarranted.
104 (3) That the time specified in subdivision (h) to respond to the set of admission
105 requests, or to particular requests in the set, be extended. 
106 (4) That a trade secret or other confidential research, development, or commercial
107 information not be admitted or be admitted only in a certain way.
108 (5) That some or all of the answers to requests for admission be sealed and
109 thereafter opened only on order of the court. 
110 If the motion for a protective order is denied in whole or in part, the court may
111 order that the responding party provide or permit the discovery against which protection
112 was sought on terms and conditions that are just.
113 The court shall impose a monetary sanction under Section 2023 against any party,
114 person, or attorney who unsuccessfully makes or opposes a motion for a protective order,
115 unless it finds that the one subject to the sanction acted with substantial justification or that
116 other circumstances make the imposition of the sanction unjust.  
117 (f) The party to whom requests for admission have been directed shall respond in

writing under oath separately to each request. Each response shall answer the substance of118
119 the requested admission, or set forth an objection to the particular request. In the first
120 paragraph of the response immediately below the title of the case, there shall appear the
121 identity of the responding party, the set number, and the identity of the requesting party.
122 Each answer or objection in the response shall bear the same identifying number or letter
123 and be in the same sequence as the corresponding request, but the text of the particular
124 request need not be repeated.  
125 (1) Each answer in the response shall be as complete and straightforward as the
126 information reasonably available to the responding party permits. Each answer shall (A)
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127 admit so much of the matter involved in the request as is true, either as expressed in the
128 request itself or as reasonably and clearly qualified by the responding party, (B) deny so
129 much of the matter involved in the request as is untrue, and (C) specify so much of the
130 matter involved in the request as to the truth of which the responding party lacks sufficient
131 information or knowledge. If a responding party gives lack of information or knowledge as
132 a reason for a failure to admit all or part of a request for admission, that party shall state in
133 the answer that a reasonable inquiry concerning the matter in the particular request has
134 been made, and that the information known or readily obtainable is insufficient to enable
135 that party to admit the matter.
136 (2) If only a part of a request for admission is objectionable, the remainder of the
137 request shall be answered. If an objection is made to a request or to a part of a request, the
138 specific ground for the objection shall be set forth clearly in the response. If an objection is
139 based on a claim of privilege, the particular privilege invoked shall be clearly stated. If an
140 objection is based on a claim that the matter as to which an admission is requested is
141 protected work product under Section 2018, that claim shall be expressly asserted.  
142 (g) The party to whom the requests for admission are directed shall sign the
143 response under oath, unless the response contains only objections. If that party is a public
144 or private corporation, or a partnership or association or governmental agency, one of its
145 officers or agents shall sign the response under oath on behalf of that party. If the officer or
146 agent signing the response on behalf of that party is an attorney acting in that capacity for
147 the party, that party waives any lawyer-client privilege and any protection for work
148 product under Section 2018 during any subsequent discovery from that attorney
149 concerning the identity of the sources of the information contained in the response. The
150 attorney for the responding party shall sign any response that contains an objection.
151 (h) Within 30 days after service of requests for admission, or in unlawful detainer

actions within five days after service of requests for admission, the party to whom the152
153 requests are directed shall serve the original of the response to them on the requesting
154 party, and a copy of the response on all other parties who have appeared, unless on motion
155 of the requesting party the court has shortened the time for response, or unless on motion
156 of the responding party the court has extended the time for response. In unlawful detainer
157 actions, the party to whom the request is directed shall have at least five days from the date
158 of service to respond unless on motion of the requesting party the court has shortened the
159 time for response.
160 (i) The party requesting admissions and the responding party may agree to extend
161 the time for service of a response to a set of admission requests, or to particular requests in
162 a set, to a date beyond that provided in subdivision (h). This agreement may be informal,
163 but it shall be confirmed in a writing that specifies the extended date for service of a
164 response. Unless this agreement expressly states otherwise, it is effective to preserve to the
165 responding party the right to respond to any request for admission to which the agreement
166 applies in any manner specified in subdivision (f). Notice of this agreement shall be given
167 by the responding party to all other parties who were served with a copy of the request.  

(j) The requests for admission and the response to them shall not be filed with the168
169 court. The party requesting admissions shall retain both the original of the requests for
170 admission, with the original proof of service affixed to them, and the original of the sworn
171 response until six months after final disposition of the action. At that time, both originals
172 may be destroyed, unless the court, on motion of any party and for good cause shown,
173 orders that the originals be preserved for a longer period.
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174 (k) If a party to whom requests for admission have been directed fails to serve a
175 timely response, that party thereby waives any objection to the requests, including one
176 based on privilege or on the protection for work product under Section 2018. However, the
177 court, on motion, may relieve that party from this waiver on its determination that (1) the
178 party has subsequently served a response that is in substantial compliance with subdivision
179 (f), and (2) the party's failure to serve a timely response was the result of mistake,
180 inadvertence, or excusable neglect.
181 The requesting party may move for an order that the genuineness of any documents
182 and the truth of any matters specified in the requests be deemed admitted, as well as for a
183 monetary sanction under Section 2023. The court shall make this order, unless it finds that

the party to whom the requests for admission have been directed has served, before the184
185 hearing on the motion, a proposed response to the requests for admission that is in
186 substantial compliance with paragraph (1) of subdivision (f). It is mandatory that the court
187 impose a monetary sanction under Section 2023 on the party or attorney, or both, whose
188 failure to serve a timely response to requests for admission necessitated this motion.
189  (l) If the party requesting admissions, on receipt of a response to the requests,
190 deems that (1) an answer to a particular request is evasive or incomplete, or (2) an
191 objection to a particular request is without merit or too general, that party may move for an
192 order compelling a further response. The motion shall be accompanied by a declaration
193 stating facts showing a reasonable and good faith attempt at an informal resolution of each
194 issue presented by the motion.  
195 Unless notice of this motion is given within 45 days of the service of the response,
196 or any supplemental response, or any specific later date to which the requesting party and
197 the responding party have agreed in writing, the requesting party waives any right to
198 compel further response to the requests for admission.  
199 The court shall impose a monetary sanction under Section 2023 against any party,

person, or attorney who unsuccessfully makes or opposes a motion to compel further200
201 response, unless it finds that the one subject to the sanction acted with substantial
202 justification or that other circumstances make the imposition of the sanction unjust.
203 If a party then fails to obey an order compelling further response to requests for
204 admission, the court may order that the matters involved in the requests be deemed
205 admitted. In lieu of or in addition to this order, the court may impose a monetary sanction
206 under Section 2023.  
207 (m) A party may withdraw or amend an admission made in response to a request
208 for admission only on leave of court granted after notice to all parties. The court may
209 permit withdrawal or amendment of an admission only if it determines that the admission
210 was the result of mistake, inadvertence, or excusable neglect, and that the party who
211 obtained the admission will not be substantially prejudiced in maintaining that party's
212 action or defense on the merits. The court may impose conditions on the granting of the
213 motion that are just, including, but not limited to, an order that (1) the party who obtained
214 the admission be permitted to pursue additional discovery related to the matter involved in
215 the withdrawn or amended admission, and (2) the costs of any additional discovery be
216 borne in whole or in part by the party withdrawing or amending the admission.

(n) Any matter admitted in response to a request for admission is conclusively217
218 established against the party making the admission in the pending action, unless the court
219 has permitted withdrawal or amendment of that admission under subdivision (m).
220 However, any admission made by a party under this section is (1) binding only on that
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221 party, and (2) made for the purpose of the pending action only. It is not an admission by
222 that party for any other purpose, and it shall not be used in any manner against that party in
223 any other proceeding.
224 (o) If a party fails to admit the genuineness of any document or the truth of any
225 matter when requested to do so under this section, and if the party requesting that
226 admission thereafter proves the genuineness of that document or the truth of that matter,
227 the party requesting the admission may move the court for an order requiring the party to
228 whom the request was directed to pay the reasonable expenses incurred in making that
229 proof, including reasonable attorney's fees. The court shall make this order unless it finds
230 that (1) an objection to the request was sustained or a response to it was waived under
231 subdivision (l), (2) the admission sought was of no substantial importance, (3) the party
232 failing to make the admission had reasonable ground to believe that that party would

prevail on the matter, or (4) there was other good reason for the failure to admit.233

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Beverly Hills Bar Association  

STATEMENT OF REASONS  
  
Existing Law:  There is currently no law authorizing the service of supplemental requests for
admissions which would require the responding party to supplement its prior responses to
requests for admissions served earlier in the litigation.  However, Code of Civil Procedure
sections 2030 and 2031 expressly authorize the service of supplemental interrogatories and
inspection demands, respectively, at least three times during the litigation.  

This Resolution:  Would modify Code of Civil Procedure section 2033 in a manner similar to,
but much more limited than, the existing language in sections 2030 and 2031 to authorize the
service of supplemental requests for admissions only to elicit changes to prior denials made by a
party in response to requests for admissions, and only once following the setting of the initial
trial date (as opposed to §§ 2030 and 2031 which authorize supplemental interrogatories and
inspection demands twice prior to and once subsequent to the setting of the initial trial date).

The Problem:  It is one of the intended purposes of the discovery statutes in California to avoid
trial by surprise and ensure that the outcome of the trial will be determined by a fair balancing of
all of the facts, rather than by the precariousness of keeping one party guessing as to another
party's intentions. As discovery progresses, sometimes over a period of two or more years, new
facts are discovered and the parties' legal theories and factual contentions often materially
change.  Due to the Fast Track rules and the changes in the notice requirements of motions for
summary judgment, discovery must be conducted at the earliest opportunity.  As a result, parties
responding to requests for admissions often give boilerplate denials without identifying specific
facts to support said denials, frequently relying on lack of information.  This often results a
party's prior responses to requests for admissions being rendered obsolete, inaccurate, or
incomplete after substantial written discovery and depositions have been completed.  This
resolution would provide parties with an opportunity to elicit any changes in any denials
previously made by any party in response to requests for admissions, thereby providing a
meaningful opportunity to refine and narrow the facts and contentions actually at issue prior to
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trial.  This will often result in a reduction in the number of facts and issues that actually need to
be tried, thereby lessening the burden on the court and the parties to the litigation.  It will also
prevent the parties from having to guess as to each other's intentions as they approach trial, and
will allow more effective trial preparation.  The proposed change is therefore in the interest of
judicial economy.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Elizabeth L. Bradley, Law Offices of Alan S.
Gutman, 9401 Wilshire Blvd., Suite 575, Beverly Hills, CA 90212-2918, voice 310-385-0700,
fax 310-385-0710, e-mail ebradley@gutmanlaw.com

RESPONSIBLE FLOOR DELEGATE:  Elizabeth L. Bradley

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

This resolution should be Disapproved.  The proponent confuses the distinction between
discovery - obtain admissible evidence/sources of admissible evidence for use in trial - and
Requests for Admissions - eliminate the need to try issues that are undisputed.  This resolution
would defeat the purpose of Requests for Admissions by allowing a party to change an
admission to a denial, meanwhile the propounding party has been led into a false belief that the
given issue was not in dispute.  Proponent also fails to address Form Interrogatory 17.1,
requiring party to set forth facts upon which denial of any request for admission.  A
supplemental request for responses to Form Interrogatory 17.1 can be propounded to the
opposing party later in the case.
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RESOLUTION 04-03-04

DIGEST
Discovery:  Designation of Persons Most Knowledgeable
Amends Code of Civil Procedure section 2025 to require a deponent who is not a natural person
to identify in writing prior to the deposition the person or persons who will give testimony.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends Code of Civil Procedure section 2025 to require a deponent who is not a
natural person to identify in writing prior to the deposition the person or persons who will give
testimony.  This resolution should be approved in principle because, without placing an
unreasonable burden on the deponent, it adds an element of fairness and reasonableness to the
discovery process.

Under present law, the deposition notice to a party that is not a natural person must only specify
with reasonable particularity the matters on which examination is requested.  It does not require
the deponent to identify prior to the deposition the name of a person or persons who will give
testimony as the person most knowledgeable for the deponent.  Thus, the noticing party may not
learn the actual identity of the deponent(s) until the time of the deposition.

This resolution requires the deponent to provide to the party taking the deposition the name of
the person to be designated on behalf of the deponent as the person most knowledgeable three
days prior to the date of the deposition.  The designation is required to be in writing.  Having to
identify the name of a person who will give testimony on behalf of the deponent three days prior
to the deposition is not a large burden and may avoid unfair surprise, time spend arguing with
opposing counsel as to when such designation is required and potential unnecessary court
intervention.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 2025 to read as follows:

1 § 2025
2 (a) Any party may obtain discovery within the scope delimited by Section 2017,
3 and subject to the restrictions set forth in Section 2019, by taking in California the oral
4 deposition of any person, including any party to the action. The person deposed may be a
5 natural person, an organization such as a public or private corporation, a partnership, an
6 association, or a governmental agency.
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(b) Subject to subdivisions (f) and (t), an oral deposition may be taken as follows:7
(1) The defendant may serve a deposition notice without leave of court at any time8

9 after that defendant has been served or has appeared in the action, whichever occurs first.
(2) The plaintiff may serve a deposition notice without leave of court on any date10

11 that is 20 days after the service of the summons on, or appearance by, any defendant.
12 However, on motion with or without notice, the court, for good cause shown, may grant to
13 a plaintiff leave to serve a deposition notice on an earlier date.

(c) A party desiring to take the oral deposition of any person shall give14
15 notice in writing in the manner set forth in subdivision (d). However, where under
16 subdivision (d) of Section 2020 only the production by a nonparty of business records for
17 copying is desired, a copy of the deposition subpoena shall serve as the notice of

deposition. The notice of deposition shall be given to every other party who has appeared18
19 in the action. The deposition notice, or the accompanying proof of service, shall list all the
20 parties or attorneys for parties on whom it is served.
21 Where, as defined in subdivision (a) of Section 1985.3, the party giving
22 notice of the deposition is a subpoenaing party, and the deponent is a witness commanded
23 by a deposition subpoena to produce personal records of a consumer, the subpoenaing
24 party shall serve on that consumer (1) a notice of the deposition, (2) the notice of privacy
25 rights specified in subdivision (e) of Section 1985.3 and in Section 1985.6, and (3) a copy
26 of the deposition subpoena.

(d) The deposition notice shall state all of the following:27
(1) The address where the deposition will be taken.28
(2) The date of the deposition, selected under subdivision (f), and the time it will commence.29
(3) The name of each deponent, and the address and telephone number, if known,30

31 of any deponent who is not a party to the action. If the name of the deponent is not known,
32 the deposition notice shall set forth instead a general description sufficient to identify the
33 person or particular class to which the person belongs.

(4) The specification with reasonable particularity of any materials or category of34
35 materials to be produced by the deponent.

(5) Any intention by the party noticing the deposition to record the testimony by36
37 audio or video technology, in addition to recording the testimony by the stenographic
38 method as required by paragraph ( 1) of subdivision (l) and any intention to record the
39 testimony by stenographic method through the instant visual display of the testimony. If

the deposition will be conducted using instant visual display, a copy of the deposition40
41 notice shall also be given to the deposition officer. Any offer to provide the instant visual
42 display of the testimony or to provide rough draft transcripts to any party which is
43 accepted prior to, or offered at, the deposition shall also be made by the deposition officer
44 at the deposition to all parties in attendance. Any party or attorney requesting the provision
45 of the instant visual display of the testimony, or rough draft transcripts, shall pay the
46 reasonable cost of those services, which may be no greater than the costs charged to any
47 other party or attorney.

(6) Any intention to reserve the right to use at trial a video recording of the48
49 deposition testimony of a treating or consulting physician or of any expert witness under
50 paragraph (4) of subdivision (u). In this event, the operator of the video camera shall be a
51 person who is authorized to administer an oath, and shall not be financially interested in
52 the action or be a relative or employee of any attorney of any of the parties.
53 If the deponent named is not a natural person, the deposition notice shall
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describe with reasonable particularity the matters on which examination is requested. In54
55 that event, the deponent shall designate by providing a writing to the noticing party,
56 indicating the names and addresses of the individuals who will provide testimony in
57 response to each topic listed in the deposition notice no later than three days prior to the
58 noticed deposition date and produce at the deposition those of its officers, directors,
59 managing agents, employees, or agents who are most qualified to testify on its behalf as to
60 those matters to the extent of any information known or reasonably available to the
61 deponent. A deposition subpoena shall advise a nonparty deponent of its duty to make this
62 designation, and shall describe with reasonable particularity the matters on which
63 examination is requested.
64 If the deponent named is not a natural person, the deposition notice shall
65 describe with reasonable particularity the matters on which examination is requested. In
66 that event, the deponent shall designate and produce at the deposition those of its officers,
67 directors, managing agents, employees, or agents who are most qualified to testify on its
68 behalf as to those matters to the extent of any information known or reasonably available
69 to the deponent. A deposition subpoena shall advise a nonparty deponent of its duty to
70 make this designation, and shall describe with reasonable particularity the matters on
71 which examination is requested.
72 If the attendance of the deponent is to be compelled by service of a
73 deposition subpoena under Section 2020, an identical copy of that subpoena shall be
74 served with the deposition notice.
75 [Subdivisions (e) through (v) remain unchanged.]

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Lawyers’ Club of San Diego

STATEMENT OF REASONS

Existing Law:  The existing statute indicates that the responding party must “designate”
deponents to testify on behalf of the corporation but does not indicate in what way those
designations must be made, nor does it specify whether the noticing party is entitled to notice of
the identity of the corporate designees prior to the depositions of those individuals.

This Resolution:  Would clarify the time when the corporate designees must be
designated and remedy the current ambiguity.

The Problem:  The currently ambiguous statute provides opportunity for game-playing
and causes delay in litigation.  The service of a deposition notice seeking the testimony of
persons “most knowledgeable” as to various issues is common.  Under many circumstances, the
parties can agree to an exchange of PMK identities prior to the deposition.  This legislative
amendment provides for the remediation of the uncooperative element who may contend that the
identities will be kept secret until this day of the deposition.  Where a responding party claims no
statutory right to prior identification of corporate designees, the parties are forced to spend
valuable time arguing about this trivial issue and, at times, even seek court intervention.  The
most productive use of time is to have prior notice of the identity of corporate designees as a
matter of statutory right.
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IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Karen Frostrom, Thorsnes Bartolotta
McGuire, 2550 Fifth Ave., 11  Floor, San Diego, CA  92103, voice 619-236-9363, ext. 330, faxth

619-236-9653, e-mail frostrom@tbmlawyers.com

RESPONSIBLE FLOOR DELEGATE: Karen Frostrom
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RESOLUTION 04-04-04

DIGEST
Expert Witnesses:  Scope Of Information To Be Produced
Amends Code of Civil Procedure section 2034 to limit the scope of information required to be
produced by an expert witness to writings the expert reviewed or relied on to formulate opinions.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolution found.

Reasons:
This resolution amends Code of Civil Procedure section 2034 to limit the scope of information
required to be produced by an expert witness to writings the expert reviewed or relied on to
formulate opinions.  This resolution should be disapproved because it appears to broaden the
scope of discovery rather than narrow it.

The present statute specifies that a deposing party may demand for inspection and copying "all
discoverable" reports and writings made by any expert in the course of preparing that expert's
opinion.  It is silent as to writings that the expert may have referred to or relied upon.  The
resolution would expand the discovery of writings to include those the expert either "reviewed or
relied upon," as opposed to "made," during the formation of his or her opinion.

The current statute appears to reasonably limit the scope of discovery of the expert witness's
reports and writings to those made by the witness, and in the event of an overly broad demand
for such documents a motion for a protective order is available to the aggrieved party.  Nothing
in the statute as currently written appears to mandate the production of documents reviewed or
relied upon by the witness, though such materials would become discoverable with the proposed
modification of the statute.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 2034 to read as follows:

1 § 2034.
2 (a) After the setting of the initial trial date for the action, any party may obtain
3 discovery by demanding that all parties simultaneously exchange information concerning
4 each other's expert trial witnesses to the following extent:

(1) Any party may demand a mutual and simultaneous exchange by all parties of a5
6 list containing the name and address of any natural person, including one who is a party,

whose oral or deposition testimony in the form of an expert opinion any party expects to7
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8 offer in evidence at the trial.  Unless good cause exists to deviate from these rules, the
9 Court shall set a date that is at least four months in advance of the trial date.

(2) If any expert designated by a party under paragraph (1) is a party or an10
11 employee of a party, or has been retained by a party for the purpose of forming and
12 expressing an opinion in anticipation of the litigation or in preparation for the trial of the
13 action, the designation of that witness shall include or be accompanied by an expert
14 witness declaration under paragraph (2) of subdivision (f).

(3) Any party may also include a demand for the   mutual and simultaneous15
16 production for inspection and copying of all discoverable reports and writings, if any,
17 made by any expert described in paragraph (2) in the course of preparing that expert's
18 opinion.  The production required by this section shall be limited to writings that the expert
19 either reviewed or relied upon during the formation of his or her opinion.  If any other
20 writings are desired, they must be sought by way of third party subpoena, with
21 independent proof of the need for such information, which need must be balanced against
22 the burden upon the expert.
23 This section does not apply to exchanges of lists of experts and valuation data in
24 eminent domain proceedings under Chapter 7 (commencing with Section 1258.010) of
25 Title 7 of Part 3.
26 [Subdivisions (b) through (n) remain unchanged.]

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Lawyers’ Club of San Diego

STATEMENT OF REASONS

Existing Law: The existing statute is ambiguous as to the scope of materials that must be produced
as the expert’s file.

This Resolution: As amended, the statute clarifies the ambiguity as to the scope of materials that
must be provided by the expert as a matter of statute.

The Problem: As written, the statute is ambiguous as to the scope of statutory expert witness
production.  The amendment clarifies the ambiguities as to expert production.  In most, if not all,
cases a party will retain one or more expert witnesses to aid the court in parsing through complex
non-legal issues.
  
Before 1978, work conducted by retained experts was considered “work product” not discoverable
absent a substantial showing of unfair prejudice.  In 1978, the California legislature enacted specific
procedures governing expert discovery and providing for the disclosure of expert witness identity
and opinions and the production of “all discoverable reports and writings of each identified expert
witness’s proposed testimony and preparations to testify.”  The current version of that section
provides for the production of “discoverable reports and writings, if any, made by any expert . . . in
the course of preparing that expert’s opinion.”  (C.C.P. § 2034(a)(3).) 

Since the enactment of these provisions, disputes have arisen as to their scope.  In National Steel
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Products Co. v. Superior Court (Rosen) (1985) 164 Cal.App.3d 476, a case involving a metal
building alleged to have been negligently designed and/or fabricated, the appellate court required
the defendant to produce a copy of a report which had been written by its expert for a similar trial
in another state.  The court considered whether the report would invade work product and found that
the privilege was overcome by the showing that the report concerned identical issues, was compiled
within the past five years, and contained information for which there was no comparable substitute.
Id. at 490-492.  More recently, however, that same appellate district revisited the issue, facing a
broad request for production of all of the experts’ billing statements for the past five years.  See
Stony Brook I Homeowners Ass’n v. Superior Court (Diehl) (2000) 84 Cal.App.4th 691.  In Stony
Brook, the court recognized the danger of opening the door to unfettered discovery into an expert
witness’s records and found that courts should balance the scope of the discovery request and the
sensitivity of the information requested against the requesting party’s actual need for the
information.  Id. at 769. 
 
The dangers to which the court in Stony Brook referred are elaborated in Hogan, Modern
California Discovery (3  Ed. 1988), § 13.12, pp. 250-251.  Those dangers are not fanciful, asrd

any attorney whose retained expert has been served with a scorched earth discovery subpoena
can attest.  The time, expense, and aggravation caused by these tactics are immense.  The threat
that the expert will quit is chilling, particularly if the timing is such that the party no longer has
an automatic right to designate and prepare a replacement expert.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Karen Frostrom, Thorsnes Bartolotta
McGuire, 2550 Fifth Ave., 11  Floor, San Diego, CA  92103, voice 619-236-9363, ext. 330, faxth

619-236-9653, e-mail frostrom@tbmlawyers.com.

RESPONSIBLE FLOOR DELEGATE:  Karen Frostrom

COUNTERARGUMENTS

ORANGE COUNTY BAR ASSOCIATION

This Resolution proposes to limit discovery of expert witness documents to only those "writings"
the expert reviewed or relied upon; all other requested documents would require a burdensome
subpoena and "independent proof" of a need for the writing.  Mere notice to the party controlling
the expert should be sufficient and no "good cause" requirement should be necessary.  This
Resolution conflicts Resolution 1-04-03 which was passed just last year allowing for production
by experts merely upon service of a notice of deposition.  This Resolution is burdensome and
counter-productive to complete discovery; the production of "discoverable" reports is even
unclear.
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SAN DIEGO COUNTY BAR ASSOCIATION

This resolution should be Disapproved.  The Resolution is poorly drafted.  Proponent recognizes
apparent divergence of case law addressing requests for production of expert documents and
need for court to weigh potential hardship to the expert.  However, while the proponent asserts
its proposal clarifies existing statutory language, the proposal actually expands the exchange
obligation well beyond the court opinions relied upon by the proponent.  It would require
production not only of the expert's work product (i.e. preliminary written reports), but all
writings by anyone that the expert relied on, or even reviewed but ultimately did not rely on. 
This is burdensome and unnecessary for automatic exchanges.  The automatic exchange should
be restricted to the work product of the expert, or at most the expert's work product and the
writings actually relied on, not merely reviewed.
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RESOLUTION 04-05-04

DIGEST
Civil Procedure: Subpoenas for Documents in Foreign Actrions
Amends Code of Civil Procedure section 2029 to make its provisions applicable to all witnesses
and to allow parties in foreign actions the option of using document-only subpoenas.

RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends Code of Civil Procedure section 2029 to make its provisions applicable
to all witnesses and to allow parties in foreign actions the option of using document-only
subpoenas. This resolution should be approved in principle because it would simplify the
discovery of documents by parties to foreign actions without compromising other rights,
privileges or policies.

Unlike parties to in-state actions, parties to foreign actions cannot obtain depositions of
non-natural persons under Code of Civil Procedure section 2029. This bars parties to foreign
actions from using  document-only subpoenas. Instead, parties to foreign actions must take an
oral deposition of a natural person to obtain responsive documents. The legislature has
recognized the judicial efficiency of document-only subpoenas in state actions. (Code Civ. Proc.,
§ 2020(d).) The savings of judicial and party resources available to parties in state actions should
be made available to parties in foreign actions.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 2029 to read as follows:

1 § 2029
2 Whenever any mandate, writ, letters rogatory, letter of request, or commission is
3 issued out of any court of record in any other state, territory, or district of the United
4 States, or in a foreign nation, or whenever, on notice or agreement, it is required to take the
5 oral or written deposition of a natural person witness in California, the deponent may be
6 compelled to appear and testify, and or to produce documents and things, or both, in the
7 same manner, and by the same process as may be employed for the purpose of taking
8 testimony, producing documents and things, or both, in actions pending in California.

(Proposed new language underlined; language to be deleted stricken)
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PROPONENT:  Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law:  Does not permit the issuance of California subpoenas solely for the production of
documents at the request of a party to an out-of-state proceeding.

This Resolution:  Would allow an out-of-state litigant to obtain documents through the subpoena
process.

The Problem:  Like other states, California permits parties to litigation in other jurisdictions to
apply to the clerk of a California court for the issuance of a subpoena for local discovery after
the foreign court issues a commission or other such order.  However, Code of Civil Procedure
section 2029 allows foreign litigants to obtain a subpoena only for the appearance of a “natural
person.”  This means that in cases where the only discovery being sought is the production of
records by a corporation or other entity, a foreign litigant must take the deposition of a custodian
of records or other such witness.  This requires the parties to expend unnecessary time, effort,
and costs.

The objective of section 2029 is to permit foreign litigants to resort to the California subpoena
process to obtain discovery in this state.  It should not be limited to taking depositions.  The
statute should be amended to provide for the issuance of subpoenas for documents only.

IMPACT STATEMENT

This resolution would not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Trevor & Weixel LLP, 300
Tamal Plaza, Suite 180, Corte Madera, California 94925, voice 415-924-7147, fax  415-924-
7159.

RESPONSIBLE FLOOR DELEGATE:  Jim Weixel
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RESOLUTION 4-06-02 
 
DIGEST 
State Bar Proceedings:  Stay during Civil Action 
Amends Business and Professions Code section 6085 to provide that, absent harm to clients or the 
public, a State Bar investigation or hearing must be stayed at the request of the person complained 
against while a parallel civil action is pending. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Reasons: 
This resolution amends Business and Professions Code section 6085 to provide that, absent harm to 
clients or the public, a State Bar investigation or hearing must be stayed at the request of the person 
complained against while a parallel civil action is pending.  This resolution should be disapproved 
because prosecutors should have discretion to proceed, subject to the State Bar Court’s intervention. 
 
If the efficiencies of awaiting resolution of a civil action outweigh other factors, State Bar prosecutors 
already have the discretion to suspend work on a disciplinary matter.  When prosecutors think the 
public interest is served by proceeding, they should not be saddled with a presumption in favor of a 
stay.  If a member’s rights to a fair hearing truly could be jeopardized by the burdens of a “two-front 
war” but the prosecutors will not relent, the member can seek relief in the State Bar Court.  The 
particular facts and circumstances, rather than a rigid rule, should govern such timing decisions. 
 
The proposed stay might be interpreted as a policy statement that legal malpractice defendants should 
be able to “stonewall” like any other civil litigant, unfettered by a duty to cooperate in State Bar matters.  
This could be difficult to reconcile with the higher standards that govern attorneys, both as officers of the 
court and in dealings with their clients.   
 
Finally, even if it were substantively sound, the resolution would be inappropriate because it does not 
limit the presumption in favor of a stay to situations in which the disciplinary activity concerns the same 
alleged acts or omissions on which a pending civil claim is based. 
 
SECTION/COMMITTEE REPORT 
 
THE STATE BAR OF CALIFORNIA (Office of the Chief Trail Counsel) 
Recommendation:  DISAPPROVE 
Reasons: 
The proposed amendment to Business and Professions Code section 6085 would delay many significant 
disciplinary proceedings and would impede the State Bar’s ability to promptly address attorney 
misconduct. 
 
The proposal would give respondents the right: 
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“To request a stay or abatement of a State Bar Investigation or hearing, if a concurrent or 
parallel civil proceeding is being maintained.  Such a request shall be granted unless there are 
circumstances involving ongoing harm to the client or the public at large.” 

 
Rule 116 of the Rules of Procedure of the State Bar of California has been in existence in its current 
form since January 1, 1996.  It lays out the factors for the State Bar Court and the Office of the Chief 
Trial Counsel to consider in all matters pending before the State Bar Court.  The Office of the Chief 
Trial Counsel applies the same test to matters which are pending as investigations, and in an appropriate 
case, will abate the investigation while there is a parallel proceeding pending. 
 
However, the important point to note in the proposed revision to Section 6085 is that the discretion for 
both the State Bar Court and the Office of the Chief Trial Counsel, as provided in the current rule of 
procedure, would be totally abrogated.  Unless harm to the client or the public can be show, the request 
must be granted. 
 
This proposed revision is also the opening salvo in an ongoing attempt to expand the procedural rights 
of attorneys in disciplinary proceedings and reduce or remove the discretion afforded the Office of the 
Chief Trial Counsel in its investigation and prosecution of attorney misconduct. 
 
Under the current rule, the Office of the Chief Trial Counsel exercises the abatement discretion 
sparingly, with the focus upon whether such an abatement will aid in the resolution or disposition of the 
pending allegations of misconduct.  When warranted, we will abate a case.  It should not be automatic, 
as envisioned by this resolution. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend 
Business and Professions Code section 6085 to read as follows: 
 

§6085 1 
 Any person complained against shall be given fair, adequate, and reasonable notice and 2 
have a fair, adequate, and reasonable opportunity and right: 3 
 (a) To defend against the charge by the introduction of evidence. 4 
 (b) To receive any and all exculpatory evidence from the State Bar after the initiation 5 
of a disciplinary proceeding in State Bar Court, and thereafter when this evidence is discovered 6 
and available. This subdivision shall not require the disclosure of mitigating evidence. 7 
 (c) To be represented by counsel. 8 
 (d) To examine and cross-examine witnesses. 9 
 (e) To exercise any right guaranteed by the California Constitution or the United 10 
States Constitution, including the right against self-incrimination. 11 
 (f) To request a stay or abatement of a State Bar investigation or hearing, if a 12 
concurrent or parallel civil proceeding is being maintained. Such a request shall be granted unless 13 
there are circumstances involving ongoing harm to the client or public at large. 14 
 He or she shall also have the right to the issuance of subpoenas for attendance of 15 
witnesses to appear and testify or produce books and papers, as provided in this chapter.16 
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 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENTS:  Beverly Hills Bar Association, Los Angeles County Bar Association 
 
STATEMENT OF REASON 
 
Existing Law:  Often the State Bar will agree to a stay or abatement, however, there is no formal right or 
process. Therefore, a stay or abatement can be arbitrarily or capriciously denied. Valuable State Bar 
resources should not be squandered in investigatory activity or prosecutorial activity when all the 
information needed can be easily obtained as a result of civil discovery. 

 
This Resolution:  Addresses the fact that some plaintiffs involved in legal malpractice cases will attempt 
to exert additional leverage or pressure on lawyers by bringing parallel complaints at the State Bar when 
there is pending civil litigation for acts involving professional negligence or allegations of breach of 
fiduciary duties. It is manifestly unfair to compel a lawyer to defend in two forums concurrently.  
 
The Problem:  There are different standards and burdens of proof at the State Bar and in the civil arena. 
A lawyer has an affirmative duty of cooperation in State Bar matters, pursuant to Business and 
Professions Code §6068(i), which may conflict with tactical decisions or strategy in the civil arena. It is 
manifestly unfair that a lawyer’s assertion of his or her right to litigate the merits of a civil claim is 
impaired because he or she is constrained and hobbled by a simultaneous State Bar complaint.  
 
A lawyer may seek to settle a given complaint for a low level of disciplinary sanction, such as an 
Agreement in Lieu of Discipline, pursuant to Business and Professions Code §6068(l), rather than 
engage in a lengthy or costly trial on some de minimis matter. Typically, the lawyer will believe in good 
faith that such a resolution will not surface, and is shocked to find it exposed in the civil forum. Further, 
such exposure has a tremendously negative impact upon jurors who fail to grasp the subtleties of 
settlement in the State Bar system. 
 
An attorney, just like any other citizen, has a right to litigate in our civil system. That right should not be 
encumbered by ramifications that do not tether other civil litigants. The existence of this type of mirror 
leverage creates an uneven playing field, which ought to offend everyone's basic notions of fair play and 
justice. 
 
Additionally, civil discovery will unearth answers to many of the inquiries of the State Bar, and utilization 
of pre-existing interrogatories, depositions, and trial testimony will substantially decrease the overall 
costs of State Bar discipline. This savings will impact upon the limited State Bar resources, including 
personnel such as investigators, prosecutors, and judicial officers. However, it also impacts on the 
lawyer in terms of the eventual duty to pay for costs, if discipline is imposed. 
 
The proposed change could free up hundreds of investigatorial, prosecutorial, and judicial person hours 
and allow for quicker resolution of the cases, since the answers will already exist. This has a beneficial 
impact in terms of overall statistics for the State Bar as an agency, since cases will be processed in a 
more timely manner. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  (Beverly Hills Bar Association) Diane L. Karpman, 
Karpman & Associates, 9200 Sunset Blvd PH 7, Los Angeles CA 90069, 310/887-3900, fax 
310/887-3901, karpethics@aol.com  
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RESPONSIBLE FLOOR DELEGATE:  Diane L. Karpman 
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RESOLUTION 04-06-04

DIGEST
Discovery of Consumer and Employee Records: Notice to Consumers and Employees
Amends Code of Civil Procedure section 2019 to make the notice provisions of Code of Civil
Procedure sections 1985.3 and 1985.6 applicable to all discovery methods. 

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Code of Civil Procedure section 2019 to make the notice provisions of
Code of Civil Procedure sections 1985.3 and 1985.6 applicable to all discovery methods.  This
resolution should be disapproved because the resolution is unworkable in many, if not most,
situations in which the problem arises.

The protection of the privacy rights of employees and consumers should not be dependent upon
the particular discovery method involved. However, frequently, perhaps usually, the party
seeking the information will not know the identity of some or all of the individuals involved and
therefore could not provide the needed notice. A more workable solution might require the
producing party to give the notice. This resolution, however, would place litigants in the
untenable position of giving notice to people whom the other party is refusing to identify.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 2019 to read as follows:

1 § 2019
2 (a) Any party may obtain discovery by one or more of the following methods:
3  (1) Oral and written depositions.
4 (2) Interrogatories to a party.
5 (3) Inspections of documents, things, and places.
6 (4) Physical and mental examinations.
7 (5) Requests for admissions.
8 (6) Simultaneous exchanges of expert trial witness information.
9 (b) The court shall restrict the frequency or extent of use of these discovery

10 methods if it determines either of the following: 
11 (1) The discovery sought is unreasonably cumulative or duplicative, or is
12 obtainable from some other source that is more convenient, less burdensome, or less
13 expensive. 
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14 (2) The selected method of discovery is unduly burdensome or expensive,
15 taking into account the needs of the case, the amount in controversy, and the importance of
16 the issues at stake in the litigation.
17 The court may make these determinations pursuant to a motion for a protective
18 order by a party or other affected person.  This motion shall be accompanied by a
19 declaration stating facts showing a good faith attempt at an informal resolution of each
20 issue presented by the motion.
21 The court shall impose a monetary sanction under Section 2023 against any party,
22 person, or attorney who unsuccessfully makes or opposes a motion for a protective order,
23 unless it finds that the one subject to the sanction acted with substantial justification or that
24 other circumstances make the imposition of the sanction unjust.
25 (c) Unless there is a rule of the Judicial Council, or a local court rule or local
26 uniform written policy to the contrary, the methods of discovery may be used in any
27 sequence, and the fact that a party is conducting discovery, whether by deposition or
28 another method, shall not operate to delay the discovery of any other party.  However, on
29 motion and for good cause shown, the court may establish the sequence and timing of
30 discovery for the convenience of parties and witnesses and in the interests of justice.  
31 (d) In any action alleging the misappropriation of a trade secret under the
32 Uniform Trade Secrets Act (Title 5 (commencing with Section 3426) of Part 1 of Division
33 4 of the Civil Code), before commencing discovery relating to the trade secret, the party
34 alleging the misappropriation shall identify the trade secret with reasonable particularity
35 subject to any orders that may be appropriate under Section 3426.5 of the Civil Code.
36 (e) Sections 1985.3 and 1985.6, which require notices to consumers and
37 employees prior to production of consumer records and employment records, shall be
38 applicable to any method of discovery provided for in this article. 
39 (f)(e)   Section 1013 shall be applicable to any method of discovery or service of a
40 motion for discovery provided for in this article. 
 
(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law:  Requires parties who obtain consumer records or employment records to give
notice to the consumer or employee whose records are sought if the party issues a subpoena
duces tecum to obtain the records.

This Resolution:  Requires parties who obtain consumer records or employment records to give
notice to the consumer or employee whose records are sought if the party obtains the records
through discovery methods other than a subpoena duces tecum, such as a request for
identification and production of documents under Code of Civil Procedure Section 2031 or a
deposition notice, accompanied by a request to produce documents, under Code of Civil
Procedure Section 2030.
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The Problem:  Consumers and employees expect that their records are confidential.  California
Code of Civil Procedure Sections 1985.3 and 1985.6 acknowledge the confidential nature of
these records and provides consumers and employees with notice, and an opportunity to object,
when a third party is seeking their records in litigation.  That right arises, however, only when
the party seeking the documents uses a subpoena duces tecum.  When the entity holding the
records is a party to the lawsuit, typically the records are produced without the consumer or
employee receiving notice or having any right to protect their privacy.  The individual's right of
privacy should not rise and fall upon the method of discovery chosen.  This bill would close that
loophole by requiring that consumers and employees receive notice whenever their records are
being sought. 

IMPACT STATEMENT

This resolution affects California Code of Civil Procedure Sections 1985.3 and 1985.6.

AUTHOR AND/OR PERMANENT CONTACT:  Margaret J. Grover, Haight, Brown &
Bonesteel, LLP, 100 Bush Street, 27th Floor, San Francisco, California 94104, telephone (415)
986-7700, fax (415) 986-6945, e-mail mgrover@hbblaw.com

RESPONSIBLE FLOOR DELEGATE: 

COUNTERARGUMENTS

ORANGE COUNTY BAR ASSOCIATION

This resolution should not be adopted because it would create an easily-abused procedural
quagmire.  This resolution, if adopted, would modify the general discovery statute, C.C.P. §
2019, by simply adopting the procedures of C.C.P. §§ 1985.3 and 1985.6 for "any method of
discovery" authorized by Section 2019, even though the language of Sections 1985.3 and 1985.6
is specifically tailored to third-party subpoenas.  Applying those statutes to interrogatories,
requests for admission, exchanges of expert witness information, and the other methods of
discovery authorized by Section 2019 introduces a high level of ambiguity and procedural
uncertainty into the discovery statutes.

Additionally, this resolution could lead to a great deal of tactical gamesmanship by party
opponents during the discovery process that could bog the courts down in minor discovery
disputes.  For example, Sections 1985.3(g) and 1985.6(f) create automatic stays on document
productions if an individual third party consumer/employee objects; the stays persist until the
subpoenaing party obtains a court order overruling those objections.  Applying those statutes to
all routine discovery requests between parties to a case could easily tempt an unscrupulous party
to orchestrate a series of objections from its employees or consumers to stall discovery of
otherwise relevant documents, thereby dramatically increasing the cost of litigation by forcing
the requesting party to file motion after motion to overrule those objections.
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SAN DIEGO COUNTY BAR ASSOCIATION

This resolution should be Disapproved.  The proposed resolution seeks to interject additional
privacy protections into first party discovery, but need specific tailoring for CCP section 2019; it
should not incorporate sections 1985.3 and 1985.6 by reference.  The resolution also imposes an
improper burden on subpoenaing party who may not have sufficient information upon which to
serve notice.  Party/Witness from whom information being sought is likely in the better position
to have contact information.  Further, under Valley Bank of Nevada v. Superior Court (1975) 15
Cal.3d 652, party from whom information is being sought is required to provide such notice to
consumers.
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RESOLUTION 04-07-04

DIGEST
Employee Records: Elimination of Notice Requirements at Trial
Amends Code of Civil Procedure section 1985.6 so that consumer notice will not be required for
a  subpoena seeking employee records at trial which were subpoenaed during discovery. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Code of Civil Procedure section 1985.6 so that consumer notice will not
be required for a subpoena seeking employee records at trial which were subpoenaed during
discovery.  This resolution should be disapproved because it does not consider the realities of
litigation and the need to protect the right to privacy.  

It is not unusual for months, if not years, to pass between the time the discovery procedure is
utilized and trial takes place.  "Doe" defendants or new parties may be brought into the action. 
More importantly, a passage of time suggests that there will be more documents in the
employee's file that could be produced.  While it is a laudable endeavor to attempt to save time
and expense, it is more important to protect the unlawful invasion of an employee's records and
rights of privacy.  If consumer notice is not provided, there will be no one to determine whether
the "same records" are being sought.

The history behind this statute is to protect and preserve the rights of witnesses and consumers. 
Since the code section has been in effect for almost nine years, it is standard operating procedure
to prepare the consumer notice and to calendar the service date based on the trial date. 

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Code of Civil Procedure section 1985.6 to read as follows:

1 § 1985.6
2 (a) For purposes of this section, the following definitions apply:
3 (1) "Employment records" means the original or any copy of books, documents,
4 other writings, or electronic data pertaining to the employment of any employee
5 maintained by the current or former employer of the employee.
6 (2) "Employee" means any individual who is or has been employed by a witness
7 subject to a subpoena duces tecum.
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8 (3) "Subpoenaing party" means the person or persons causing a subpoena duces
9 tecum to be issued or served in connection with any civil action or proceeding, but shall

10 not include the state or local agencies described in Section 7465 of the Government Code,
11 or any entity provided for under Article VI of the California Constitution in any
12 proceeding maintained before an adjudicative body of that entity pursuant to Chapter 4
13 (commencing with Section 6000) of Division 3 of the Business and Professions Code.
14 (4) "Deposition officer" means a person who meets the qualifications specified in
15 paragraph (3) of subdivision (d) of Section 2020.
16 (b) Prior to the date called for in the subpoena duces tecum of the production of
17 employment records, the subpoenaing party shall serve or cause to be served on the
18 employee whose records are being sought a copy of: the subpoena duces tecum; the
19 affidavit supporting the issuance of the subpoena, if any; and the notice described in
20 subdivision (e), and proof of service as provided in paragraph (1) of subdivision (c). This
21 service shall be made as follows:
22 (1) To the employee personally, or at his or her last known address, or in
23 accordance with Chapter 5 (commencing with Section 1010) of Title 14 of Part 3, or, if he
24 or she is a party, to his or her attorney of record. If the employee is a minor, service shall
25 be made on the minor's parent, guardian, conservator, or similar fiduciary, or if one of
26 them cannot be located with reasonable diligence, then service shall be made on any
27 person having the care or control of the minor, or with whom the minor resides, and on the
28 minor if the minor is at least 12 years of age.
29 (2) Not less than 10 days prior to the date for production specified in the subpoena
30 duces tecum, plus the additional time provided by Section 1013 if service is by mail.
31 (3) At least five days prior to service upon the custodian of the employment
32 records, plus the additional time provided by Section 1013 if service is by mail.
33 (c) Prior to the production of the records, the subpoenaing party shall either:
34 (1) Serve or cause to be served upon the witness a proof of personal service or of
35 service by mail attesting to compliance with subdivision (b).
36 (2) Furnish the witness a written authorization to release the records signed by the
37 employee or by his or her attorney of record. The witness may presume that the attorney
38 purporting to sign the authorization on behalf of the employee acted with the consent of
39 the employee, and that any objection to release of records is waived.
40 (d) A subpoena duces tecum for the production of employment records shall be
41 served in sufficient time to allow the witness a reasonable time, as provided in paragraph
42 (1) of subdivision (d) of Section 2020, to locate and produce the records or copies thereof.
43 (e) Every copy of the subpoena duces tecum and affidavit served on an employee
44 or his or her attorney in accordance with subdivision (b) shall be accompanied by a notice,
45 in a typeface designed to call attention to the notice, indicating that (1) employment
46 records about the employee are being sought from the witness named on the subpoena; (2)
47 the employment records may be protected by a right of privacy; (3) if the employee objects
48 to the witness furnishing the records to the party seeking the records the employee shall
49 file papers with the court prior to the date specified for production on the subpoena; and
50 (4) if the subpoenaing party does not agree in writing to cancel or limit the subpoena, an
51 attorney should be consulted about the employee's interest in protecting his or her rights of
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52 privacy. If a notice of taking of deposition is also served, that other notice may be set forth
53 in a single document with the notice required by this subdivision.
54 (f) Any employee whose employment records are sought by a subpoena duces
55 tecum may, prior to the date for production, bring a motion under Section 1987.1 to quash
56 or modify the subpoena duces tecum. Notice of the bringing of that motion shall be given
57 to the witness and the deposition officer at least five days prior to production. The failure
58 to provide notice to the deposition officer shall not invalidate the motion to quash or
59 modify the subpoena duces tecum but may be raised by the deposition officer as an
60 affirmative defense in any action for liability for improper release of records.
61 Any nonparty employee whose employment records are sought by a subpoena
62 duces tecum may, prior to the date of production, serve on the subpoenaing party, and the
63 deposition officer, the witness a written objection that cites the specific grounds on which
64 production of the employment records should be prohibited.
65 No witness or deposition officer shall be required to produce employment records
66 after receipt of notice that the motion has been brought by an employee, or after receipt of
67 a written objection from a nonparty employee, except upon order of the court in which the
68 action is pending or by agreement of the parties, witnesses, and employees affected.
69 The party requesting an employee's employment records may bring a motion under
70 subdivision (c) of Section 1987 to enforce the subpoena within 20 days of service of the
71 written objection. The motion shall be accompanied by a declaration showing a reasonable
72 and good faith attempt at informal resolution of the dispute between the party requesting
73 the employment records and the employee or the employee's attorney.
74 (g) Upon good cause shown and provided that the rights of witness and employees
75 are preserved, a subpoenaing party shall be entitled to obtain an order shortening the time
76 for service of a subpoena duces tecum or waiving the requirements of subdivision (b)
77 where due diligence by the subpoenaing party has been shown.
78 (h) Nothing contained in this section shall be construed to apply to any subpoena
79 duces tecum which does not request the records of any particular employee or employees
80 and which requires a custodian of records to delete all information which would in any
81 way identify any employee whose records are to be produced.
82 (i) This section shall not apply to proceedings conducted under Division 1
83 (commencing with Section 50), Division 4 (commencing with Section 3200), Division 4.5
84 (commencing with Section 6100), or Division 4.7 (commencing with Section 6200) of the
85 Labor Code.
86 (j) A subpoena duces tecum seeking Personal Records of an Employee for use at
87 trial shall not require compliance with this section where the subpoenaing party, or any
88 other party in the action, has sought identical records in discovery and has previously
89 complied with this section in discovery.
90 (k) Failure to comply with this section shall be sufficient basis for the witness to
91 refuse to produce the employment records sought by subpoena duces tecum.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Orange County Bar Association
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STATEMENT OF REASONS

Existing Law:  Requires litigants to comply with employee notice requirements when
subpoenaing an employee's records during discovery and again when subpoenaing the same
documents for use as evidence at trial.

This Resolution:  This language would allow litigants to avoid the cost and added time
requirements of giving employee notice when subpoenaing documents for use as evidence at
trial when employee notice for identical documents has already been provided during discovery.

The Problem:  While the employee notice requirements provide an added measure against
unlawful invasion of an employee's privacy, they are time consuming, adding additional time in
which the subpoena must be served and burdensome on the litigants as well as the records
custodians.

IMPACT STATEMENT:

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Mark A. Ross, Esq., 4 Hutton Centre Drive,
Suite 720, Santa Ana, CA 92707, 714-979-0800, (fax) 714-540-9575, markross@att.net 

RESPONSIBLE FLOOR DELEGATE: Mark A. Ross, Esq.

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

This resolution should be Disapproved.  The Proponent's argument is disingenuous.  If the party
already obtained the documents during discovery, why would they need to obtain them again for
trial.  More importantly, this provides a loop hole to avoid alerting an employee that his or her
private employment records are being sought by allowing the party to simply obtain them as part
of trial rather than through discovery.  Purpose of the notice is to provide the employee an
opportunity to object and protect their right to privacy.  This resolution defeats that important
goal.  The employees should receive the notice that employee records are being sought so that
they are given an opportunity to protect their privacy rights, regardless of whether the documents
are being subpoenaed during discovery or at trial. 

mailto:markross@att.net


04-08-1

RESOLUTION 04-08-04

DIGEST
Consumer Records: Elimination of Notice Requirements at Trial
Amends Code of Civil Procedure section 1985.3 so that consumer notice will not be required for
a subpoena seeking consumer records at trial which were subpoenaed during discovery. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Code of Civil Procedure section 1985.3 so that consumer notice will not
be required for a subpoena seeking consumer records at trial which were subpoenaed during
discovery.  This resolution should be disapproved because it does not consider the realities of
litigation and the need to protect the right to privacy. 

It is not unusual for months, if not years, to pass between the time the discovery procedure is
utilized and trial takes place.  Doe defendants or new parties may be brought into the action. 
More importantly, a passage of time suggests that there will be more documents in the party's
consumer file that could be produced.  While it is a laudable endeavor to attempt to save time
and expense, it is more important to protect the unlawful invasion of a party's consumer  records
and right of privacy.  If consumer notice is not provided, there will be no one to determine
whether the "same records" are being sought.  

The history behind this statute is to protect and preserve the rights of witnesses and consumers.  
Since the code section has been in effect for over twenty years, it is a standard operating
procedure to prepare the consumer notice and to calendar the service date.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Code of Civil Procedure section 1985.3 to read as follows:

1 § 1985.3. 
2 (a) For purposes of this section, the following definitions apply:
3 (1) "Personal records" means the original, any copy of books, documents, other
4 writings, or electronic data pertaining to a consumer and which are maintained by any
5 "witness" which is a physician, dentist, ophthalmologist, optometrist, chiropractor,
6 physical therapist, acupuncturist, podiatrist, veterinarian, veterinary hospital, veterinary
7 clinic, pharmacist, pharmacy, hospital, medical center, clinic, radiology or MRI center,
8 clinical or diagnostic laboratory, state or national bank, state or federal association (as
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9 defined in Section 5102 of the Financial Code, state or federal credit union, trust company,
10 anyone authorized by this state to make or arrange loans that are secured by real property,
11 security brokerage firm, insurance company, title insurance company, underwritten title
12 company, escrow agent licensed pursuant to Division 6 (commencing with  Section 17000
13 of the Financial Code or exempt from licensure pursuant to Section 17006 of the Financial
14 Code, attorney, accountant, institution of the Farm Credit System, as specified in Section
15 2002 of Title 12 of the United States Code, or telephone corporation which is a public
16 utility, as defined in Section 216 of the Public Utilities Code, or psychotherapist, as
17 defined in Section 1010 of the Evidence Code, or a private or public preschool, elementary
18 school, secondary school, or postsecondary school as described in Section 76244 of the
19 Education Code.
20 (2) "Consumer" means any individual, partnership of five or fewer persons,
21 association, or trust which has transacted business with, or has used the services of, the
22 witness or for whom the witness has acted as agent or fiduciary.
23 (3) "Subpoenaing party" means the person or persons causing a subpoena duces
24 tecum to be issued or served in connection with any civil action or proceeding pursuant to
25 this code, but shall not include the state or local agencies described in Section 7465 of the
26 Government Code, or any entity provided for under Article VI of the California
27 Constitution in any proceeding maintained before an adjudicative body of that entity
28 pursuant to Chapter 4 (commencing with Section 6000) of Division 3 of the Business and
29 Professions Code.
30 (4) "Deposition officer" means a person who meets the qualifications specified in
31 paragraph (3) of subdivision (d) of Section 2020.
32 (b) Prior to the date called for in the subpoena duces tecum for the production of
33 personal records, the subpoenaing party shall serve or cause to be served on the consumer
34 whose records are being sought a copy of the subpoena duces tecum, of the affidavit
35 supporting the issuance of the subpoena, if any, and of the notice described in subdivision
36 (e), and proof of service as indicated in paragraph (1) of subdivision (c). This service shall
37 be made as follows:
38 (1) To the consumer personally, or at his or her last known address, or in
39 accordance with Chapter 5 (commencing with Section 1010) of Title 14 of Part 3, or, if he
40 or she is a party, to his or her attorney of record. If the consumer is a minor, service shall
41 be made on the minor's parent, guardian, conservator, or similar fiduciary, or if one of
42 them cannot be located with reasonable diligence, then service shall be made on any
43 person having the care or control of the minor or with whom the minor resides or by whom
44 the minor is employed, and on the minor if the minor is at least 12 years of age.
45 (2) Not less than 10 days prior to the date for production specified in the subpoena
46 duces tecum, plus the additional time provided by Section 1013 if service is by mail.
47 (3) At least five days prior to service upon the custodian of the records, plus the
48 additional time provided by Section 1013 if service is by mail.
49 (c) Prior to the production of the records, the subpoenaing party shall do either of
50 the following:
51 (1) Serve or cause to be served upon the witness a proof of personal service or of
52 service by mail attesting to compliance with subdivision (b).
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53 (2) Furnish the witness a written authorization to release the records signed by the
54 consumer or by his or her attorney of record. The witness may presume that any attorney
55 purporting to sign the authorization on behalf of the consumer acted with the consent of
56 the consumer, and that any objection to release of records is waived.
57 (d) A subpoena duces tecum for the production of personal records shall be served
58 in sufficient time to allow the witness a reasonable time, as provided in paragraph (1) of
59 subdivision (d) of Section 2020, to locate and produce the records or copies thereof.
60 (e) Every copy of the subpoena duces tecum and affidavit, if any, served on a
61 consumer or his or her attorney in accordance with subdivision (b) shall be accompanied
62 by a notice, in a typeface designed to call attention to the notice, indicating that (1) records
63 about the consumer are being sought from the witness named on the subpoena; (2) if the
64 consumer objects to the witness furnishing the records to the party seeking the records, the
65 consumer must file papers with the court or serve a written objection as provided in
66 subdivision (g) prior to the date specified for production on the subpoena; and (3) if the
67 party who is seeking the records will not agree in writing to cancel or limit the subpoena,
68 an attorney should be consulted about the consumer's interest in protecting his or her rights
69 of privacy. If a notice of taking of deposition is also served, that other notice may be set
70 forth in a single document with the notice required by this subdivision.
71 (f) A subpoena duces tecum for personal records maintained by a telephone
72 corporation which is a public utility, as defined in Section 216 of the Public Utilities Code,
73 shall not be valid or effective unless it includes a consent to release, signed by the
74 consumer whose records are requested, as required by Section 2891 of the Public Utilities
75 Code.
76 (g) Any consumer whose personal records are sought by a subpoena duces tecum
77 and who is a party to the civil action in which this subpoena duces tecum is served may,
78 prior to the date for production, bring a motion under Section 1987.1 to quash or modify
79 the subpoena duces tecum. Notice of the bringing of that motion shall be given to the
80 witness and deposition officer at least five days prior to production. The failure to provide
81 notice to the deposition officer shall not invalidate the motion to quash or modify the
82 subpoena duces tecum but may be raised by the deposition officer as an affirmative
83 defense in any action for liability for improper release of records.
84 Any other consumer or nonparty whose personal records are sought by a subpoena
85 duces tecum may, prior to the date of production, serve on the subpoenaing party the
86 witness, and the deposition officer, a written objection that cites the specific grounds on
87 which production of the personal records should be prohibited.
88 No witness or deposition officer shall be required to produce personal records after
89 receipt of notice that the motion has been brought by consumer, or after receipt of a written
90 objection from a nonparty consumer, except upon order of the court in which the action is
91 pending or by agreement of the parties, witnesses, and consumers affected.
92 The party requesting a consumer's personal records may bring a motion under
93 Section 1987.1 to enforce the subpoena within 20 days of service of the written objection.
94 The motion shall be accompanied by a declaration showing a reasonable and good faith
95 attempt at informal resolution of the dispute between the party requesting the personal
96 records and the consumer or the consumer's attorney.
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97 (h) Upon good cause shown and provided that the rights of witnesses and
98 consumers are preserved, a subpoenaing party shall be entitled to obtain an order
99 shortening the time for service of a subpoena duces tecum or waiving the requirements of

100 subdivision (b) where due diligence by the subpoenaing party has been shown.
101 (i) Nothing contained in this section shall be construed to apply to any subpoena
102 duces tecum which does not request the records of any particular consumer or consumers
103 and which requires a custodian of records to delete all information which would in any
104 way identify any consumer whose records are to be produced.
105 (j) This section shall not apply to proceedings conducted under Division 1
106 (commencing with Section 50), Division 4 (commencing with Section 3200), Division 4.5
107 (commencing with Section 6100), or Division 4.7 (commencing with Section 6200) of the
108 Labor Code.
109 (k) A subpoena duces tecum seeking Personal Records of a Consumer for use at
110 trial shall not require compliance with this section where the subpoenaing party, or any
111 other party in the action, has sought identical records in discovery and has previously
112 complied with this section in discovery.
113 (l)  Failure to comply with this section shall be sufficient basis for the witness to
114 refuse to produce the personal records sought by a subpoena duces tecum.

(Proposed new language underlined: language to be deleted stricken)

PROPONENT: Orange County Bar Association

STATEMENT OF REASONS

Existing Law:  Requires litigants to comply with consumer notice requirements when
subpoenaing consumer records during discovery and again when subpoenaing the same
documents for use as evidence at trial.

This Resolution:  This language would allow litigants to avoid the cost and added time
requirements of giving consumer notice when subpoenaing documents for use as evidence at
trial when consumer notice for identical documents has already been provided during discovery.

The Problem:  While the consumer notice requirements provide an added measure against
unlawful invasion of a consumer's privacy, they are time consuming, adding additional time in
which the subpoena must be served and burdensome on the litigants as well as the records
custodians.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Mark A. Ross, Esq., 4 Hutton Centre Drive,
Suite 720, Santa Ana, CA 92707, 714-979-0800, (fax) 714-540-9575, markross@att.net 

mailto:markross@att.net
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RESPONSIBLE FLOOR DELEGATE: Mark A. Ross

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

This resolution should be Disapproved.  As with Resolution 04-07-08, the Proponent's argument
is disingenuous.  If the party already obtained the documents during discovery, why would they
need to obtain them again for trial.  More importantly, this provides a loop hole to avoid alerting
a consumer that his or her private records are being sought by allowing the party to simply
obtain them as part of trial rather than through discovery.  Purpose of the notice is to provide
consumers an opportunity to object and protect their right to privacy.  This resolution defeats
that important goal.  The consumer should receive the notice that private records are being
sought so that they are given an opportunity to protect their privacy rights, regardless of whether
the documents are being subpoenaed during discovery or at trial.



AMENDMENT TO 04-09-2004 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 2030 to read as follows: 
 

§ 2030 
 [Subdivisions (a) through (j) remain unchanged.] 
 (k) If a party to whom interrogatories have been directed fails to serve a timely 
response, that party waives any right to exercise the option to produce writings under 
subdivision (f), as well as any objection to the interrogatories, including one based on 
privilege or on the protection for work product under Section 2018.  However, the court, 
on motion, may relieve that party from this waiver on its determination that (1) the party 
has subsequently served a response 
that is in substantial compliance with subdivision (f), and (2) the party's failure to serve a 
timely response was the result of mistake, inadvertence, or excusable neglect. 
 The party propounding the interrogatories may move  for an order compelling 
response to the interrogatories.  The court shall impose a monetary sanction under Section 
2023 against any party, person, or attorney who unsuccessfully makes or opposes a motion 
to compel a response to interrogatories, unless it finds that the one subject to the sanction 
acted with substantial justification or that other circumstances make the imposition of the 
sanction unjust.  If a party then fails to obey an order compelling answers, the court may 
make those orders that are just, including the imposition of an issue sanction, an evidence 
sanction, or a terminating sanction under Section 2023.  In lieu of or in addition to that 
sanction, the court may impose a monetary sanction under Section 2023.  
 (l) If the propounding party, on receipt of a response to interrogatories, deems that 
(1) an answer to a particular interrogatory is evasive or incomplete, (2) an exercise of the 
option to produce documents under paragraph (2) of subdivision (f) is unwarranted or the 
required specification of those documents is inadequate, or (3) an objection to an 
interrogatory is without merit or too general, that party may move for an order compelling 
a further response.  This motion shall be accompanied by a declaration stating facts 
showing a reasonable and good faith attempt at an informal resolution of each issue 
presented by the motion. 
 Unless notice of this motion is given within 45 days of the service of the response, 
or any supplemental response, or on or before any specific later date to which the 
propounding party and the responding party have agreed in writing, the propounding party 
waives any right to compel a further response to the interrogatories.  
 The court shall impose a monetary sanction under Section 2023 against any party, 
person, or attorney who unsuccessfully makes or opposes a motion to compel a further 
response to interrogatories or whose failure to serve a timely response necessitated the 
filing of the motion, unless it finds that the one subject to the sanction acted with 
substantial justification or that other circumstances make the imposition of the sanction 
unjust. 
 If a party then fails to obey an order compelling further response to interrogatories, 
the court may make those orders that are just, including the imposition of an issue sanction, 



an evidence sanction, or a terminating sanction under Section 2023.  In lieu of or in 
addition to that sanction, the court may impose a monetary sanction under Section 2023. 
 (m) Without leave of court, a party may serve an amended answer to any 
interrogatory that contains information subsequently discovered, inadvertently omitted, or 
mistakenly stated in the initial interrogatory.  At the trial of the action, the propounding 
party or any other party may use the initial answer under subdivision (n), and the 
responding party may then use the amended answer.  
 The party who propounded an interrogatory to which an amended answer has been 
served may move for an order that the initial answer to that interrogatory be deemed 
binding on the responding party for the purpose of the pending action.  This motion shall 
be accompanied 
by a declaration stating facts showing a reasonable and good faith attempt at an informal 
resolution of each issue presented by the motion.  The court shall grant this motion if it 
determines that (1) the initial failure of the responding party to answer the interrogatory 
correctly has substantially prejudiced the party who propounded the interrogatory, (2) the 
responding party has failed to show substantial justification for the initial answer to that 
interrogatory, and (3) the prejudice to the propounding party cannot be cured either by a 
continuance to permit further discovery or by the use of the initial answer under 
subdivision (n). 
 The court shall impose a monetary sanction under Section 2023 against any party, 
person, or attorney who unsuccessfully makes or opposes a motion to deem binding an 
initial answer to an interrogatory unless it finds that the one subject to the sanction acted 
with substantial justification or that other circumstances make the imposition of the 
sanction unjust. 
 [Subdivision (n) remains unchanged.] 

 
(Proposed new language underline; language to be deleted stricken) 
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RESOLUTION 04-09-04

DIGEST
Discovery:  Sanctions for Failure to Respond to Interrogatories
Amends Code of Civil Procedure section 2030 to allow sanctions against a party who responds
to interrogatories after a motion to compel has been filed.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Code of Civil Procedure section 2030 to allow sanctions against a party
who responds to interrogatories after a motion to compel has been filed.  This resolution should
be disapproved because existing law and court rules already provide a basis for an award of
sanctions under such circumstances.

The failure to respond to interrogatories is sanctionable (Code Civ. Proc., § 2023, subd. (b)) and
also subjects a noncomplying party to a waiver of all objections, including those based on
privilege (Code Civ. Proc., § 2030, subd. (k)).  Also, Rule 341, subdivision (a) of the California
Rules of Court provides specifically that sanctions may be awarded against a party whose failure
to respond to discovery necessitates the filing of a motion to compel, even when the
noncomplying party serves responses after the motion is filed.  There is nothing in Rule 341 that
is inconsistent with other discovery provisions, and therefore, the rule carries the force of law. 
(Cal. Const., art. VI, § 6, subd. (d); see People v. Hall (1994) 8 Cal.4th 950, 960; Cantillon v.
Superior Court (1957) 150 Cal.App.2d 184, 187.)  Courts already have sufficient authority to
sanction a party who refuses to respond until the opponent has been forced to file a motion to
compel.  The suggested change is therefore unnecessary.

The resolution also proposes an identical amendment to subdivision (m), which provides for an
award of sanctions against a party who unsuccessfully makes or opposes a motion to deem
original responses to interrogatories to be binding.  The proposed amendment makes no sense in
that context, since there is no instance in which a party would have failed to respond to
interrogatories in the first place, yet would provide amended interrogatory responses.  This
proposed change only confuses the statutory scheme for compelling responses to interrogatories. 

As the proponent points out, it is often the practice with certain judges to refuse to award
sanctions, or even to take action on a motion to compel, if discovery responses are served before
the motion is heard.  Such practices are inconsistent with existing law, not to mention wasteful. 
However, the answer is to better educate judges about their current powers, not to enact
duplicative statutory provisions.
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TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 2030 to read as follows:

1 § 2030
2 [Subdivisions (a) through (j) remain unchanged.]
3 (k) If a party to whom interrogatories have been directed fails to serve a timely
4 response, that party waives any right to exercise the option to produce writings under
5 subdivision (f), as well as any objection to the interrogatories, including one based on
6 privilege or on the protection for work product under Section 2018.  However, the court,
7 on motion, may relieve that party from this waiver on its determination that (1) the party
8 has subsequently served a response
9 that is in substantial compliance with subdivision (f), and (2) the party's failure to serve a

10 timely response was the result of mistake, inadvertence, or excusable neglect.
11 The party propounding the interrogatories may move  for an order compelling
12 response to the interrogatories.  The court shall impose a monetary sanction under Section
13 2023 against any party, person, or attorney who unsuccessfully makes or opposes a motion
14 to compel a response to interrogatories, unless it finds that the one subject to the sanction
15 acted with substantial justification or that other circumstances make the imposition of the
16 sanction unjust.  If a party then fails to obey an order compelling answers, the court may
17 make those orders that are just, including the imposition of an issue sanction, an evidence
18 sanction, or a terminating sanction under Section 2023.  In lieu of or in addition to that
19 sanction, the court may impose a monetary sanction under Section 2023. 
20 (l) If the propounding party, on receipt of a response to interrogatories, deems that
21 (1) an answer to a particular interrogatory is evasive or incomplete, (2) an exercise of the
22 option to produce documents under paragraph (2) of subdivision (f) is unwarranted or the
23 required specification of those documents is inadequate, or (3) an objection to an
24 interrogatory is without merit or too general, that party may move for an order compelling
25 a further response.  This motion shall be accompanied by a declaration stating facts
26 showing a reasonable and good faith attempt at an informal resolution of each issue
27 presented by the motion.
28 Unless notice of this motion is given within 45 days of the service of the response,
29 or any supplemental response, or on or before any specific later date to which the
30 propounding party and the responding party have agreed in writing, the propounding party
31 waives any right to compel a further response to the interrogatories. 
32 The court shall impose a monetary sanction under Section 2023 against any party,
33 person, or attorney who unsuccessfully makes or opposes a motion to compel a further
34 response to interrogatories or whose failure to serve a timely response necessitated the
35 filing of the motion, unless it finds that the one subject to the sanction acted with
36 substantial justification or that other circumstances make the imposition of the sanction
37 unjust.
38 If a party then fails to obey an order compelling further response to interrogatories,
39 the court may make those orders that are just, including the imposition of an issue
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40 sanction, an evidence sanction, or a terminating sanction under Section 2023.  In lieu of or
41 in addition to that sanction, the court may impose a monetary sanction under Section 2023.
42 (m) Without leave of court, a party may serve an amended answer to any
43 interrogatory that contains information subsequently discovered, inadvertently omitted, or
44 mistakenly stated in the initial interrogatory.  At the trial of the action, the propounding
45 party or any other party may use the initial answer under subdivision (n), and the
46 responding party may then use the amended answer. 
47 The party who propounded an interrogatory to which an amended answer has been
48 served may move for an order that the initial answer to that interrogatory be deemed
49 binding on the responding party for the purpose of the pending action.  This motion shall
50 be accompanied
51 by a declaration stating facts showing a reasonable and good faith attempt at an informal
52 resolution of each issue presented by the motion.  The court shall grant this motion if it
53 determines that (1) the initial failure of the responding party to answer the interrogatory
54 correctly has substantially prejudiced the party who propounded the interrogatory, (2) the
55 responding party has failed to show substantial justification for the initial answer to that
56 interrogatory, and (3) the prejudice to the propounding party cannot be cured either by a
57 continuance to permit further discovery or by the use of the initial answer under
58 subdivision (n).
59 The court shall impose a monetary sanction under Section 2023 against any party,
60 person, or attorney who unsuccessfully makes or opposes a motion to deem binding an
61 initial answer to an interrogatory or whose failure to serve a timely response necessitated
62 the filing of the motion,  unless it finds that the one subject to the sanction acted with
63 substantial justification or that other circumstances make the imposition of the sanction
64 unjust.
65 [Subdivision (n) remains unchanged.]

(Proposed new language underline; language to be deleted stricken)

PROPONENT:  San Fernando Valley Bar Association

STATEMENT OF REASONS:

Existing Law.  Existing law provides that sanction may be imposed against a party or attorney
who unsuccessfully make or oppose a motion to compel a further response to interrogatories but
it does not address failure to timely serve a response.  

This Resolution:  Would provide that sanctions can be imposed against a party, person, or
attorney whose failure to serve a timely response necessitated the filing of the motion unless it
finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.

California Rule of Court 341(a) provides that a court may award sanctions to a party who files a
motion to compel when the requested discovery was provided to the moving party after the
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motion was filed.   This resolution would make the California Code of Civil Procedure
consistent with the California Rules of Court. 

The Problem:  A party may not be able to obtain sanctions against a party or attorney who fails
to respond to a discovery request but then does respond once the opposing party has filed a
motion to compel responses but prior to the court hearing.   Courts often indicate that responses
have been served prior to the court hearing and that they have no authority to issue sanctions. 
However, the party who was required to file a motion to compel responses has incurred court
costs and attorneys fees without any recourse for obtaining reimbursement from the party whose
actions necessitated the filing of the motion.  

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT:  Patricia L. McCabe, 7100 Hayvenhurst
Avenue, Suite 314, Van Nuys, CA 91406;(818) 907-9726, plmccabe@aol.com 

RESPONSIBLE FLOOR DELEGATE:  Patricia L. McCabe

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

This resolution should be Disapproved.  A party that fails to timely respond already faces
penalty in the form of an inability to raise objections to the discovery.  Proponent's resolution
also makes amendment to Subdivision (m) related to amended answers; this appears improper
place for the proposed amendment.  Further, Code of Civil Procedure section 2023, subdivision
(a)(4) already defines failing to respond to authorized discovery as constituting a "misuse" of the
discovery process allowing the court to impose sanctions.



04-10-1

RESOLUTION 04-10-04

DIGEST
Discovery:  Sanctions for Failure to Respond to Inspection Demand
Amends Code of Civil Procedure section 2031 to allow sanctions against a party who responds
to an inspection demand after a motion to compel has been filed.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Code of Civil Procedure section 2031 to allow sanctions against a party
who responds to an inspection demand after a motion to compel has been filed.  This resolution
should be disapproved because existing law and court rules already provide a basis for an award
of sanctions under such circumstances.

The failure to respond to an inspection demand is sanctionable (Code Civ. Proc., § 2023, subd.
(b)) and also subjects a noncomplying party to a waiver of all objections, including those based
on privilege (Code Civ. Proc., § 2031, subd. (l)).  Also, Rule 341, subdivision (a), of the
California Rules of Court provides specifically that sanctions may be awarded against a party
whose failure to respond to discovery necessitates the filing of a motion to compel, even when
the noncomplying party serves responses after the motion is filed.  There is nothing in Rule 341
that is inconsistent with other discovery provisions, and therefore, the rule carries the force of
law.  (Cal. Const., art. VI, § 6, subd. (d); see People v. Hall (1994) 8 Cal.4th 950, 960; Cantillon
v. Superior Court (1957) 150 Cal.App.2d 184, 187.)  Courts already have sufficient authority to
sanction a party who refuses to respond until the opponent has been forced to file a motion to
compel.  The suggested change is therefore unnecessary.

As the proponent points out, it is often the practice with certain judges to refuse to award
sanctions, or even to take action on a motion to compel, if discovery responses are served before
the motion is heard.  Such practices are inconsistent with existing law, not to mention wasteful. 
However, the answer is to better educate judges about their current powers, not to enact
duplicative statutory provisions.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 2031 to read as follows:

1 § 2031
2 [Subdivisions (a) through (k) remain unchanged.]
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3 (l) If a party to whom an inspection demand has been directed fails to serve a
4 timely response to it, that party waives any objection to the demand, including one based
5 on privilege or on the protection for work product under Section 2018.  However, the
6 court, on motion, may relieve that party from this waiver on its determination that (1) the
7 party has subsequently served a response that is in substantial compliance with subdivision
8 (g), and (2) the party's failure to serve a timely response was the result of mistake,
9 inadvertence, or excusable neglect.

10 The party making the demand may move for an order compelling response to the
11 inspection demand.  The court shall impose a monetary sanction under Section 2023
12 against any party, person, or attorney who unsuccessfully makes or opposes a motion to
13 compel a response to
14 an inspection demand or whose failure to serve a timely response necessitated the filing of
15 the motion, unless it finds that the one subject to the sanction acted with substantial
16 justification or that other circumstances make the imposition of the sanction unjust.  If a
17 party then fails to obey the order compelling a response, the court may make those orders
18 that are just, including the imposition of an issue sanction, an evidence sanction, or a
19 terminating sanction under Section 2023.  In lieu of or in addition to that sanction, the
20 court may impose a monetary sanction under Section 2023.
21 (m) If the party demanding an inspection, on receipt of a response to an inspection
22 demand, deems that (1) a statement of compliance with the demand is incomplete, (2) a
23 representation of inability to comply is inadequate, incomplete, or evasive, or (3) an
24 objection in the response is without merit or too general, that party may move for an order
25 compelling further response to the demand.  This motion (A) shall set forth specific facts
26 showing good cause justifying the discovery sought by the inspection demand, and (B)
27 shall be accompanied by a declaration stating facts showing a reasonable and good faith
28 attempt at an informal resolution of any issue presented by it.
29 Unless notice of this motion is given within 45 days of the service of the response,
30 or any supplemental response, or on or before any specific later date to which the
31 demanding party and the responding party have agreed in writing, the demanding party
32 waives any right to compel a further response to the inspection demand.
33 The court shall impose a monetary sanction under Section 2023 against any party,
34 person, or attorney who unsuccessfully makes or opposes a motion to compel further
35 response to an inspection demand or whose failure to serve a timely response necessitated
36 the filing of the motion, unless it finds that the one subject to the sanction acted with
37 substantial justification or that other circumstances make the imposition of the sanction
38 unjust.
39 If a party fails to obey an order compelling further response, the court may make
40 those orders that are just, including the imposition of an issue sanction, an evidence
41 sanction, or a terminating sanction under Section 2023.  In lieu of or in addition to that
42 sanction, the court may impose a monetary sanction under Section 2023. 
43 (n) If a party filing a response to a demand for inspection under subdivision (g)
44 thereafter fails to permit the inspection in accordance with that party's statement of
45 compliance, the party demanding the inspection may move for an order compelling
46 compliance.
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47 The court shall impose a monetary sanction under Section 2023 against any party,
48 person, or attorney who unsuccessfully makes or opposes a motion to compel compliance
49 with an inspection demand or whose failure to serve a timely response necessitated the
50 filing of the motion,  unless it finds that the one subject to the sanction acted with
51 substantial justification or that other circumstances make the imposition of the sanction
52 unjust.
53 If a party then fails to obey an order compelling inspection, the court may make
54 those orders that are just, including the imposition of an issue sanction, an evidence
55 sanction, or a terminating sanction under Section 2023.  In lieu of or in addition to that
56 sanction, the court may impose a monetary sanction under Section 2023. 

(Proposed new language underline; language to be deleted stricken)

PROPONENT: San Fernando Valley Bar Association

STATEMENT OF REASONS:

Existing Law:  Existing law provides that sanction may be imposed against a party or attorney
who unsuccessfully make or oppose a motion to compel a further response to an inspection
demand but it does not address failure to timely serve a response.  

This Resolution:  Would provide that sanctions can be imposed against a party, person, or
attorney whose failure to serve a timely response necessitated the filing of the motion unless it
finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.

California Rule of Court 341(a) provides that a court may award sanctions to a party who files a
motion to compel when the requested discovery was provided to the moving party after the
motion was filed.   This resolution would make the California Code of Civil Procedure
consistent with the California Rules of Court. 

The Problem:  A party may not be able to obtain sanctions against a party or attorney who fails
to respond to a discovery request but then does respond once the opposing party has filed a
motion to compel responses but prior to the court hearing.   Courts often indicate that responses
have been served prior to the court hearing and that they have no authority to issue sanctions. 
However, the party who was required to file a motion to compel responses has incurred court
costs and attorneys fees without any recourse for obtaining reimbursement from the party whose
actions necessitated the filing of the motion.  

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT:  Patricia L. McCabe, 7100 Hayvenhurst
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Avenue, Suite 314, Van Nuys, CA 91406;(818) 907-9726, plmccabe@aol.com

RESPONSIBLE FLOOR DELEGATE:  Patricia L. McCabe

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

This resolution should be disapproved.  A party that fails to timely respond already faces penalty
in the form of an inability to raise objections to the discovery.  Proponent's resolution also makes
amendment to Subdivision (m) related to amended answers; this appears improper place for the
proposed amendment.  Further, Code of Civil Procedure section 2023, subdivision (a)(4) already
defines failing to respond to authorized discovery as constituting a "misuse" of the discovery
process allowing the court to impose sanctions.
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RESOLUTION 04-11-04

DIGEST
Discovery:  Sanctions for Failure to Respond to Requests for Admissions
Amends Code of Civil Procedure section 2033 to allow sanctions against a party who responds
to requests for admissions after a motion to compel has been filed.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Code of Civil Procedure section 2033 to allow sanctions against a party
who responds to requests for admissions after a motion to compel has been filed.  This resolution
should be disapproved because existing law and court rules already provide a basis for an award
of sanctions under such circumstances.

The failure to respond to requests for admissions is sanctionable (Code Civ. Proc., § 2023, subd.
(b)) and also subjects a noncomplying party to a waiver of all objections, including those based
on privilege (Code Civ. Proc., § 2033, subd. (k)).  Also, the party who fails to respond faces the
drastically adverse consequence of having those matters deemed admitted upon motion of the
propounding party.  (Ibid.)  Also, Rule 341, subdivision (a), of the California Rules of Court
provides specifically that sanctions may be awarded against a party whose failure to respond to
discovery necessitates the filing of a motion to compel, even when the noncomplying party
serves responses after the motion is filed.  There is nothing in Rule 341 that is inconsistent with
other discovery provisions, and therefore, the rule carries the force of law.  (Cal. Const., art. VI,
§ 6, subd. (d); see People v. Hall (1994) 8 Cal.4th 950, 960; Cantillon v. Superior Court (1957)
150 Cal.App.2d 184, 187.)

As the proponent points out, it is often the practice with certain judges to refuse to award
sanctions, or even to take action on a motion to compel, if discovery responses are served before
the motion is heard.  Such practices are inconsistent with existing law, not to mention wasteful. 
However, the answer is to better educate judges about their current powers, not to enact
duplicative statutory provisions.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 2033 to read as follows:

1 § 2033
2 [Subdivisions (a) through (k) remain unchanged.]
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3 (l) If the party requesting admissions, on receipt of a response to the requests,
4 deems that (1) an answer to a particular request is evasive or incomplete, or (2) an
5 objection to a particular request is without merit or too general, that party may move for an
6 order compelling a further response. The motion shall be accompanied by a declaration
7 stating facts showing a reasonable and good faith attempt at an informal resolution of each
8 issue presented by the motion.
9 Unless notice of this motion is given within 45 days of the service of the response,

10 or any supplemental response, or any specific later date to which the requesting party and
11 the responding party have agreed in writing, the requesting party waives any right to
12 compel further response to the requests for admission. 
13 The court shall impose a monetary sanction under Section 2023 against any party,
14 person, or attorney who unsuccessfully makes or opposes a motion to compel further
15 response or whose failure to serve a timely response necessitated the filing of the motion,
16 unless it finds that the one subject to the sanction acted with substantial justification or that
17 other circumstances make the imposition of the sanction unjust. 
18 If a party then fails to obey an order compelling further response to requests for
19 admission, the court may order that the matters involved in the requests be deemed
20 admitted.  In lieu of or in addition to this order, the court may impose a monetary sanction
21 under Section 2023.
22 [Subdivisions (m) through (o) remain unchanged.]

(Proposed new language underline; language to be deleted stricken.)

PROPONENT:  San Fernando Valley Bar Association

STATEMENT OF REASONS:

Existing Law:  Existing law provides that under Section 2033 (k) a court may impose monetary
sanctions against a party who fails to file a timely response to request for admissions but Section
2033 (l) does not allow for the imposition of sanctions against a party or attorney, or both, for
failure to timely respond to a request to supplement responses to requests for admission which
then necessitated a motion.   

This Resolution:  Would provide that sanctions can be imposed against a party, person, or
attorney whose failure to respond to a request to supplement responses deemed inadequate by
the requesting party in a timely manner necessitated the filing of the motion to compel unless it
finds that the one subject to the sanction acted with substantial justification or that other
circumstances make the imposition of the sanction unjust.

California Rule of Court 341(a) provides that a court may award sanctions to a party who files a
motion to compel when the requested discovery was provided to the moving party after the
motion was filed.   This resolution would make the California Code of Civil Procedure
consistent with the California Rules of Court. 
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The Problem:  A party may not be able to obtain sanctions against a party or attorney who fails
to respond to a request to supplement inadequate responses but then does respond once the
opposing party has filed a motion to compel responses but prior to the court hearing.   Courts
often indicate that responses have been served prior to the court hearing and that they have no
authority to issue sanctions.  However, the party who was required to file a motion to compel
responses has incurred court costs and attorneys fees without any recourse for obtaining
reimbursement from the party whose actions necessitated the filing of the motion.  

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT:  Patricia L. McCabe, 7100 Hayvenhurst
Avenue, Suite 314, Van Nuys, CA 91406;(818) 907-9726, plmccabe@aol.com

RESPONSIBLE FLOOR DELEGATE:  Patricia L. McCabe

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

This resolution should be Disapproved.  A party that fails to timely respond to requests for
admissions already faces penalty in the form of requests being deemed admitted.  This resolution
appears inappropriate in that it is directed to parties that have served responses which the moving
party then feels are inadequate and requires further response.  This resolution may result in a
propounding party setting an unreasonable deadline for providing further responses and then
argue sanctions are warranted if the answering party fails to meet and confer or provide further
responses within that time frame.    Further, CCP section 2023, subd. (a)(4) already defines
failing to respond to authorized discovery as constituting a "misuse" of the discovery process
allowing the court to impose sanctions.
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RESOLUTION 04-12-04

DIGEST
Evidentiary Privileges: Expand Spousal Privilege for Domestic Partners
Amends Evidence Code sections 918 and 970 through 973 to extend to domestic partners the
spousal privilege not to testify against the other spouse.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to Resolution 3-11-02 which was approved in principle. 

Reasons:
This resolution amends Evidence Code sections 918 and 970 through 973 to extend to domestic
partners the spousal privilege not to testify against the other spouse.  This resolution should be
approved in principle because it would afford same gender couples the same protections as are
given to heterosexual couples under the Evidence Code. 

It is assumed that all references contained in this resolution are to Registered Domestic Partners
as defined in Family Code section 297.  Since 2002, domestic partners have been permitted to
register with the Secretary of State and once so registered, have been entitled to certain benefits.
(Fam. Code, §297 et seq.; Ins. Code, § 10121.7; Health & Saf. Code, § 1374.58.)  Family Code
section 297.5, which will become operative on January 1, 2005, provides that "domestic partners
shall have the same rights, protections and benefits … as are granted to and imposed upon
spouses in a civil marriage."  This resolution carries forward the policy of Family Code section
297.5 by applying it to the spousal privileges set forth in the Evidence Code. 

Evidence Code sections 918 and 970 through 973 permit spouses to claim a privilege not to
testify against the other spouse, and provide further definitions concerning such spousal privilege
and marital communications.  Same gender couples that are registered as domestic partners
should be offered the same protections as are provided to married heterosexuals under the
evidence code concerning privileged communications in the course of their relationships.  Like
married couples, domestic partners have a reasonable expectation of privacy in their confidential
communications, and they should not be compelled to testify against their partners to the same
extent that married persons can not be compelled to do so.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend California Evidence Code sections 918 and 970 through 973
to read as follows:

1 § 918.
2 A party may predicate error on a ruling disallowing a claim of privilege only if he
3 or she is the holder of the privilege, except that a party may predicate error on a ruling
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4 disallowing a claim of privilege by his spouse or domestic partner under section 970 or
5 971.
6
7 § 970.
8 Except as otherwise provided by statute, a married person or domestic partner has a
9 privilege not to testify against his or her spouse or domestic partner in any proceedings.

10
11 § 971.
12 Except as otherwise provided by statute, a married person or domestic partner
13 whose spouse or domestic partner is a party to a proceeding has a privilege not to be called
14 as a witness by an adverse party to that proceeding without prior express consent of the
15 spouse or domestic partner having the privilege under this section unless the party calling
16 the spouse or domestic partner does so in good faith without knowledge of the marital
17 relationship.
18
19 § 972.
20 A married person or person in a registered domestic partnership does not have a
21 privilege under this article in:
22 (a) A proceeding brought by or on the behalf of one spouse or domestic partner
23 against the other spouse or domestic partner.
24 (b) A proceeding to commit or otherwise place his or her spouse or domestic
25 partner, or his or her spouse’s or domestic partner’s property or both, under the control of
26 another because of the spouse’s or domestic partner’s alleged mental or physical condition.
27 (c) A proceeding brought by or on behalf of a spouse or domestic partner to
28 establish his or her competence.
29 (d) A proceeding under the Juvenile Court law, Chapter 2 (commencing with
30 Section 200 of part 1 of Division 2 of the Welfare and Institutions Code.
31 (e) A criminal proceeding in which one spouse or domestic partner is charged with:
32 (1) A crime against the person or property of the other spouse or domestic partner
33 or of a child, parent, relative or cohabitant of either, whether committed before or during
34 marriage or domestic partnership.
35 (2) A crime against the person or property of a third person committed in the
36 course of committing a crime against the person or property of the other spouse or
37 domestic partner whether committed before or during the marriage or domestic
38 partnership.
39 (3) Bigamy.
40 (4) A crime defined by section 270 or 270a of the Penal Code.
41 (f) A proceeding resulting from a criminal act which occurred prior to legal
42 marriage of the spouses or registering of the domestic partnership of the domestic partners
43 to each other regarding knowledge acquired prior to that marriage or domestic partnership
44 if prior to the marriage or domestic partnership the witness spouse or domestic partner was
45 aware that his or her spouse or domestic partner had been arrested for or had been formerly
46 charged with the crime or crimes about which the spouse or domestic partner is called to
47 testify.
48 (g) A proceeding brought against the spouse or domestic partner by a former
49 spouse or domestic partner so long as the property and debts of the marriage or domestic
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50 partnership have not been adjudicated, or in order to establish, modify, or enforce a child,
51 family or spousal or domestic partner support obligation arising from the marriage or
52 domestic partnership to the former spouse or domestic partner; in a proceeding brought
53 against a spouse or domestic partner by the other parent in order to establish modify, or
54 enforce a child support obligation for a child of a nonmarital relationship of the spouse or
55 domestic partner or in a proceeding brought against a spouse or domestic partner by the
56 guadian of a child of that spouse or domestic partner in order to establish, modify or
57 enforce a child support obligation of the spouse or domestic partner.  The married person
58 or registered domestic partner does not have a privilege under this subdivision to refuse to
59 provide information relating to the issues of, income, expenses, assets, debts and
60 employment of either spouse or domestic partner, but may assert the privilege as otherwise
61 provided in this article if other information is requested by the former spouse or domestic
62 partner, guardian, or other parent of the child.
63 Any person demanding the otherwise privileged information made available by this
64 subdivision, who also has an obligation to support the child for whom an order to establish,
65 modify, or enforce child support is sought, waives his or her marital or domestic partner
66 privilege to the same extent as the spouse or domestic partner as provided in this
67 subdivision.
68
69 § 973.
70 (a) Unless erroneously compelled to do so, a married person or a person in a
71 registered domestic partnership who testifies in a proceeding to which his or her spouse or
72 domestic partner is a party, or who testifies against his or her spouse or domestic partner in
73 any proceeding, does not have a privilege under this article in the proceeding in which
74 such testimony is given.
75 (b) There is no privilege under this article in a civil proceeding brought or defended
76 by a married person or a person in a registered domestic partnership for the immediate
77 benefit of his or her spouse or domestic partner or of himself or herself and his or her
78 spouse or domestic partner.

PROPONENT:  Bay Area Lawyers for Individual Freedom

STATEMENT OF REASONS

Existing Law:  Provides that a married person will not be required to testify against his or her
spouse in any legal proceeding.  It provides for exceptions and waivers to that privilege, and for
predicating error based on the disallowing of such a claim of privilege.  Family Code section
299.1 provides that “domestic partners shall have the same rights, protections, and benefits … as
are granted to and imposed upon spouses in a civil marriage.”

This Resolution:  Would insert language in the relevant evidence code sections that allows a
domestic partner a claim of privilege on the same terms as are currently offered to spouses,
including all exceptions to privilege and claims of error.  

The Problem:  Spouses have the right to not be required to testify against each other, yet the
evidence code has not been corrected to reflect that the same right is afforded to domestic
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partners.  Thus, many caring and committed same gender couples in California who have entered
into domestic partnerships with many of the same rights and responsibilities as married couples
can currently be required to testify against each other.  It is important that the Conference of
Delegates be on record as supporting this resolution to afford same gender couples the same
protections as heterosexual couples under the evidence code, as well as to bring the evidence
code into compliance with Family Code section 299.1

IMPACT STATEMENT

This proposed resolution affects a variety of statutes, each of which is incorporated herein and
changed accordingly. 

AUTHOR AND/OR PERMANENT CONTACT:  Jody Hoenninger, 270 Bayview Cir., San
Francisco, CA 94124, voice 415-772-6553, fax 415-772-2053, email jhoenninger@hewm.com

RESPONSIBLE FLOOR DELEGATE:  Jody Hoenninger

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

This resolution is Action Unnecessary in light of Gov. Davis's signing into law AB 205 on
September 19, 2003.  AB 205 becomes effective 1/1/05.  AB 205, section 4, adds Family Code
section 297.5, subdivision (a) which states in pertinent part:

Registered domestic partners shall have the same rights, protections, and benefits, and shall be
subject to the same responsibilities, obligations, and duties under law, whether they derive from
statutes, administrative regulations, court rules, government policies, common law, or any
provisions or sources of law, as are granted to and imposed upon spouses.

(AB 205, §4 [emphasis added].)

AB 205 effectively adds language of registered domestic partner where ever marriage or spouse
is used and provides the privilege this Resolution seeks to address.
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RESOLUTION 04-13-04

DIGEST
Evidentiary Privileges: Expand Marital Communication Privilege for Domestic Partners
Amends Evidence Code section 980 to expand the marital communication privilege to include
domestic partners.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to Resolution 3-12-02 which was approved in principle.

Reasons:
This resolution amends Evidence Code sections 980 to expand the marital communication
privilege to include domestic partners.  This resolution should be approved in principle because
it would afford same gender couples the same protections as heterosexual couples under the
Evidence Code. 

It is assumed that all references contained in this resolution are to Registered Domestic Partners
as defined in Family Code section 297.  Since 2002, domestic partners have been permitted to
register with the Secretary of State and once so registered, have been entitled to certain benefits.
(Fam. Code, §297 et seq.; Ins. Code, § 10121.7; Health & Saf. Code, § 1374.58.)  Family Code
section 297.5, which will become operative on January 1, 2005, provides that "domestic partners
shall have the same rights, protections and benefits … as are granted to and imposed upon
spouses in a civil marriage."  This resolution carries forward the policy of Family Code section
297.5 by applying it to the spousal privileges set forth in the Evidence Code. 

Evidence Code section 980 permits spouses to refuse to disclose confidential communications
made during the course of the marriage.  Like married persons, domestic partners have a
reasonable expectation of privacy in their confidential communications.  Same gender couples
that are registered as domestic partners should be offered the same protections as are provided to
married heterosexuals under the evidence code to maintain the confidentiality of
communications made in the course of their relationships.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend California Evidence Code sections 980 to read as follows:

1 § 980
2 Subject to Section 912, and except as otherwise provided in this article, a spouse or
3 domestic partner (or his or her guardian or conservator), when he or she has a guardian or
4 conservator), whether or not a party has a privilege during the marital or domestic partner
5 relationship and afterwards to refuse to disclose, and to prevent another from disclosing, a
6 communication if he or she claims the privilege and the communication was made in



04-13-2

7 confidence between him or her and the other spouse or domestic partner while they were
8 husband and wife or domestic partners.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT:  Bay Area Lawyers for Individual Freedom

STATEMENT OF REASONS

Existing Law:  Provides that spouses have a marital communication privilege to refuse to disclose
confidential communications made during the course of the marriage.  Family Code section 299.1
provides that “domestic partners shall have the same rights, protections, and benefits … as are granted
to and imposed upon spouses in a civil marriage.”

This Resolution:  Would insert language in the relevant evidence code section that allows a domestic
partner a claim of domestic partnership communication privilege.  

The Problem:  Spouses have the right to refuse to disclose confidential communications made during the
course of the marriage, yet the evidence code has not been corrected to reflect that the same right is
afforded to domestic partners.  Thus, many caring and committed same gender couples in California
who have entered into domestic partnerships with many of the same rights and responsibilities as
married couples can currently be required to disclose confidential communications made during the
course of the domestic partnership.  It is important that the Conference of Delegates be on record as
supporting this resolution to afford same gender couples the same protections as are provided to
heterosexual couples under the evidence code, as well as to bring the evidence code into compliance
with Family Code section 299.1

IMPACT STATEMENT

This proposed resolution affects no other laws, statutes or rules. 

AUTHOR AND/OR PERMANENT CONTACT:  Jody Hoenninger, 270 Bayview Cir., San Francisco,
CA 94124, voice 415-772-6553, fax 415-772-2053, email jhoenninger@hewm.com

RESPONSIBLE FLOOR DELEGATE:  Jody Hoenninger

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

This resolution is Action Unnecessary in light of Gov. Davis's signing into law AB 205 on September
19, 2003.  AB 205 becomes effective 1/1/05.  AB 205, section 4, adds Family Code section 297.5,
subdivision (a) which states in pertinent part:

Registered domestic partners shall have the same rights, protections, and benefits, and shall be subject to
the same responsibilities, obligations, and duties under law, whether they derive from statutes,
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administrative regulations, court rules, government policies, common law, or any provisions or sources
of law, as are granted to and imposed upon spouses.

(AB 205, §4 [emphasis added].)

AB 205 effectively adds language of registered domestic partner where ever marriage or spouse is used
and provides the privilege this Resolution seeks to address.
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RESOLUTION 05-01-04

DIGEST
Talent Agency Licensing: Attorney Exemption
Amends Labor Code section 1700.4 to exempt licensed attorneys from the licensing
requirements for persons within the definition of a talent agency.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends Labor Code section 1700.4 to exempt licensed attorneys from the
licensing requirements for persons within the definition of a talent agency. This resolution
should be approved in principle because attorneys who represent artists in the entertainment
industry are already regulated by the State Bar in their fiduciary relationships with clients. 

The Talent Agencies Act ("The Act") was enacted to shield artists from unregulated and
unscrupulous talent agents and managers. The focus is to protect the interest of the artist.  The
Act creates licensing requirements, rules and regulations for the agents to follow and provides
for an administrative law process using the Labor Commissioner to resolve disputes. The
procedures regulated under the Act are already part and parcel of the rules, procedures and
ethical considerations attorneys are required to conform to as members of the State Bar of
California.

Attorneys acting on behalf of artists enter into fee agreements, negotiate employment contracts,
and conduct business deals.  Their dealings with their clients are strictly regulated, particularly
through the Rules of Professional Conduct.  Therefore, attorneys should be exempt from having
to obtain an additional license which is less stringent than the State Bar's requirements and
discipline system. 

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Association  recommends that
legislation be sponsored to amend Labor Code section 1700.4 to read as follows:

1 §1700.4
2 “Talent agency” means a person or corporation who engages in the occupation of
3 procuring, offering, promising, or attempting to procure employment or engagements for
4 an artist or artists, except that the activities of procuring, offering, or promising to procure
5 recording contracts for an artist or artists shall not of itself subject a person or corporation
6 to regulation and licensing under this chapter. Talent agencies may, in addition counsel or
7 direct artists in the development of their professional careers. Licensed attorneys practicing
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8 lawfully in the State of California are not a “Talent agency” and are exempt from the
9 licensing requirements of this Section.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Beverly Hills Bar Association  

STATEMENT OF REASONS  
  
Existing Law:  Labor Code section1700 et seq. (the “TAA”) provides for the licensing of “talent
agencies” by the Labor Commissioner and forbids persons without such a license to carry on the
occupation of a talent agency.  Section 1700.4 defines a “talent agency” to include ALL persons
engaging in the procurement, offering, promising or attempting to procure employment or
engagements for artists (except for in connection with recording contracts) including licensed
attorneys practicing lawfully in the State of California. 

This Resolution:  Would create an exception to section 1700.4 for licensed attorneys practicing
lawfully in the State of California acting in the course and scope of the legal representation of an
a client. 

The Problem:  In the normal conduct of their professional duties to a client in the entertainment
industry, attorneys are requested and expected by their clients to engage in activities for which
they are currently licensed by the State of California, but which potentially overlap within the
legislative ambit of the TAA. These acts (including the negotiation of contracts, which is
ordinary attorney conduct in this industry), could be construed as “procurement” under the TAA
and therefore require the licensing of the attorney under the TAA, in addition to the State Bar.
Artists in the entertainment industry oftentimes find it impossible to find a licensed agent or
anyone else to represent them and an attorney is the only professional representation that the
artist can get to engage in activities considered “procurement” hereunder. The TAA was
intended to protect artists seeking employment in the entertainment industry from unscrupulous
personal managers and did not refer to attorney behavior. Because the word “procurement” is so
vague as to possibly even cover attorneys conduct in negotiating contracts, there is no
ascertainable benchmark as to what role, if any, an attorney can perform in an artist’s career
without TAA licensing. The conduct of attorneys is already well governed by the ethics
codes—the Professional Rules of Conduct and the State Bar Act. These proscriptions govern
attorneys to an extent even greater than the protections afforded artists by the TAA and the
protections of the TAA would not add any additional protection for artists from unscrupulous
attorneys than that provided by the State Bar rules and the Rules of Professional Conduct. If the
TAA applies to attorneys providing “procurement” services to a client, then attorneys are
effectively governed by two inconsistent bodies of legislation. The regulatory scheme for
attorneys is more comprehensive and remedial than that in the TAA. Furthermore, scrupulous
attorneys are at risk to have to disgorge their earnings derived from any such activities and to
forego any future income interest in the artist’s earnings for which he was responsible as
attorney solely because they do not have the additional license under the TAA.  This has a
chilling effect on attorneys and prevents artists from having well-qualified attorneys represent
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them in entertainment industry matters. Artists are already well protected from unscrupulous
attorneys via the licensing and oversight of the State Bar and to encourage attorneys to represent
artists in need of their services for “procurement,” attorneys should be exempted from the
additional license required by the TAA.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Kenneth D. Freundlich, Schleimer &
Freundlich LLP, 9100 Wilshire Blvd., Ste. 700W, Beverly Hills, California 90212, voice 310-
273-9807, fax 310-273-9809, e-mail Schleimerlaw@msn.com 

RESPONSIBLE FLOOR DELEGATE:  Kenneth D. Freundlich

COUNTERARGUMENTS

ORANGE COUNTY BAR ASSOCIATION

As employers, attorneys are subject to the wage & hour laws enforced by the California Labor
Commissioner; as drivers they are expected to obey the traffic laws; as pedestrians having
passed the State Bar does not give them license to jay walk.  

Why - when they are performing the role of talent agents - should they be exempt from the
laws regulating talent agencies? Why shouldn't they be licensed? Why shouldn't they post a
bond as must everyone else acting in that capacity?  This resolution fortifies the public
conception that lawyers are unbearably arrogant. Though they make their living practicing law
- their elite status should somehow exempt them from complying with it.

SAN DIEGO COUNTY BAR ASSOCIATION

The talent agency regulations require, among other things, (1) annual renewal of the license, at a
cost of $225, (2) submission to and approval by the state of all contract forms to be used by the
talent agency, (3) filing of fee schedules with the state, (4) proper trust fund accounting, (5)
maintenance of a bond, and (6) compliance with certain ethical rules. 

It is true that due to ethical rules and licensing requirements for attorneys, their clients are
already protected from fraud, which is one of the objectives of the talent agency rules. On the
other hand, the talent agency rules protect against much more than actual fraud.  As attorneys,
we should have a substantial reason for asking for special treatment and exemption from rules
applicable to others.  No such substantial reason is apparent in this instance.
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RESOLUTION 05-02-04

DIGEST
Unemployment Insurance: Pro Rata Payment for Availability 
Amends Unemployment Insurance Code section 1253(c) to allow individuals to obtain pro rata
unemployment insurance if they are unavailable for one or more days.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to Resolution 11-09-99 which was approved in principle.

Reasons:
This resolution amends Unemployment Insurance Code section 1253(c) to allow individuals to
obtain pro rata unemployment insurance if they are unavailable for one or more days. This
resolution should be approved in principle because it incorporates into existing law the
exceptions created by the California Unemployment Insurance Appeals Board in its precedent
decisions to the rules for being able and available for work. 

Since Sanchez v. CUIAB (1977) 20 Cal.3d 55 defined the meaning of able and available, further
exceptions have continued to expand the definition. Besides the statutory exceptions in sections
1253.1, 1253.2 and 1253.5, there are other exceptions including jury duty, work furlough
programs, part time work, probating wills, and custody proceedings. (EDD. Unemployment
Insurance. Able and Available AA360.) This resolution provides a simple method to calculate
the amount of unemployment insurance by prorating benefits based on actual days an individual
is available for work. 

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to
amend Unemployment Insurance Code section 1253(c) to read as follows:

1 §1253
2 An unemployed individual is eligible to receive unemployment compensation
3 benefits with respect to any week only if the director finds that:
4 (a) A claim for benefits with respect to that week has been made in accordance
5 with authorized regulations.
6 (b) He or she has registered for work, and thereafter continued to report, at a public
7 employment office or any other place as the director may approve. Either or both of the
8 requirements of this subdivision may be waived or altered by authorized regulation as to
9 partially employed individuals attached to regular jobs.

10 (c) He or she was able to work and available for work for that week.  If an
11 individual is, in all other respects, eligible for benefits under this part, and becomes unable
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12 to or unavailable for work, for any reason other than an excuse provided under any
13 statutory or regulatory provision, for one or more days during such week, he or she shall
14 be paid unemployment compensation benefits at the rate of one-seventh the weekly benefit
15 amount payable for that week for each day for which he or she is able to and available for
16 work.  The amount of benefits payable, if not a multiple of one dollar ($1) shall be
17 computed to the next highest multiple of one dollar ($1).  An individual shall not be
18 entitled to unemployment compensation benefits for any day in which he or she is unable
19 to or unavailable for work for any reason.
20 (d) He has been unemployed for a waiting period of one week as defined in Section
21 1254, unless this waiting period has been waived pursuant to Section 8571 of the
22 Government Code.
23 (e) He or she conducted a search for suitable work in accordance with specific and
24 reasonable instructions of a public employment office.
25 (f) He or she participated as required by the director in reemployment activities,
26 such as orientation and assessment if the individual has been identified pursuant to an
27 automated profiling system as likely to exhaust regular unemployment benefits unless the
28 individual has shown good cause for failure to participate.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Los Angeles County Bar Association

STATEMENT OF REASONS

Existing Law:  Under accepted unemployment insurance law practice, and as provided for in
Precedent Benefit Decisions P-B-18 and P-B-32 of the California Unemployment Insurance
Appeals Board (CUIAB), the general rule has been followed that an individual who is
unavailable for work for any reason during one or more regular working days of the week is
ineligible for unemployment insurance benefits for the entire week under code section 1253(c).

Exceptions to this Draconian rule have been made in both administrative decisions and statutes. 
Section 1253.1 of the Code permits granting of benefits to an individual who is incarcerated for a
short period of time during the week and the charges are dismissed.  Section 1253.2 permits
payment of benefits to an individual who attends a funeral for a limited number of days.  Section
1253.5 provides for a pro rata payment of unemployment insurance benefits to individuals who
may be ill themselves for part of the week but looked for work and are available for work the
rest of the week.

Precedent Benefit Decision P-B-459, decided by the CUIAB in 1990, sets forth a further
exception to the provisions of Code section 1253(c) as above interpreted.  In that case the
claimant was not available for work for one regular workday of the week because she had to
attend a hearing affecting the custody of a minor child.  The CUIAB held that this was a
compelling obligation on the part of the claimant and under the circumstances, held that the
claimant was entitled to benefits for the entire week under Code section 1263c.
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The CUIAB has invalidated scores of its precedent decisions on the ground that they are contrary
to the law set forth in Sanchez v. CUIAB, 20 Cal 3d 55 (1977), and has issued new precedent
decisions attempting to interpret the Sanchez case.  Among the decisions supposedly invalidated
are P-B-18 and P-B-32, but the EDD still applies P-B-18 and P-B-32 for the proposition that
unavailability for more than 4 hours in any one normal working day results in ineligibility under
Code section 1253(c) for the entire week.  No new law has been developed by the courts or by
the CUIAB since this resolution was first approved by the conference in 1999.

This Resolution:  Would set up a pro rata system for payment of unemployment insurance
benefits under Code section 1253(c) by the day rather than by the week when, for any reason
whatsoever (with the exceptions set forth in the narrow statutory exceptions above discussed),
the claimant is not available for work part of the week but available for work the rest of the
week.

An identical resolution was adopted by the 1999 Conference of Delegates, as Resolution 11-09-
99, was placed by the Executive Committee in Category II, but has not been introduced into the
Legislature.

The Problem:  It is unfair to deny benefits for an entire week to a claimant who has some exigent
problem, other than illness, which prevents the claimant from looking for work or being
available for work part of the week.  The Legislature has recognized that the rule denying
benefits for an entire week is unfair, at least with respect to illness of the particular claimant.  A
uniform system of paying benefits to the claimants on a pro rata basis would be fairer and easier
to administer.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Paul Wyler, California Unemployment
Insurance Appeals Board, 300 South Spring Street, Room 1501, Los Angeles, CA 90013,
213/897-5267, fax 213/897-6972, pinchospaul@aol.com

RESPONSIBLE FLOOR DELEGATE:  Paul Wyler

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

California Unemployment Insurance Code section 1253(c) provides that an unemployed
individual is eligible to receive unemployment compensation benefits with respect to any week
only if he or she is able to work and available for work for that week.  California legislative,
administrative, and judicial authority interprets section 1253 to permit recovery of employment
benefits for partial weeks when "good cause" exists with respect to the claimant's unavailability
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to work during a portion of the  work week.  "Good cause" has been found to exist in situations
where the claimant is unavailable for a portion of the work week due to child care
responsibilities (see, Sanchez v. Unemployment Insurance Appeals Board (1977) 20 Cal.3d 55); 
is incarcerated for a short period of time during the week, and the charges are ultimately
dismissed (Unemployment Insurance Code section 1253.1); attends a funeral of a family
member for a limited number of days during the work week (Unemployment Insurance Code
section 1253.2); and is ill for part of the work week, but is available during the rest of the week
(Unemployment Insurance Code section 1253.5).  Resolution 05-02-04 would dispense with this
"good cause" requirement, thereby enabling claimants to refuse to make themselves available for
substantial portions of the work week, yet still receive benefits.

As set forth in International Union, United Auto. Aerospace and Agr. Implement Workers of
America (UAW) v. California Department of Human Resources Development (1976) 58
Cal.App.3d 924, the purpose of the provision requiring employees to be available for the entire
work week is to ensure that benefits are not paid to persons who could be working, and to
encourage those persons to find suitable work.  This resolution, if passed, would permit
claimants to recover (partial) benefits even in situations where they are not actively seeking
employment, and are not reasonably making themselves available for employment, thereby
defeating the purpose of the program.
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RESOLUTION 5-03-04

DIGEST 
Administrative Procedures Act: Dispositive Motions in Administrative Hearings 
Amends Government Code section 11506 to allow motions to dismiss and/or strike in
administrative proceedings.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE

History: 
Identical to Resolution 11-12-03, which was disapproved.  

Reasons: 
This resolution amends Government Code section 11506 to allow motions to dismiss and/or
strike in administrative proceedings.  This resolution should be disapproved because it risks
depriving parties of a full and fair hearing on the merits and could result in abuse of the
administrative process.  

Under the administrative procedures at issue, the respondent may submit a "notice of defense" in
which the respondent may object to the accusation on various grounds.  (Gov. Code
§11506(a)(2), (a)(3).)  Theoretically, a hearing officer could treat such objections as the
equivalent of a demurrer or motion to strike and, because such motions address only questions of
law, rule prior to the hearing.  However, no clear authority allowing a hearing officer to treat a
"notice of defense" in this manner presently exists.

In seeking to codify such authority, however, this resolution goes too far.  It invites the
administrative hearing officer to base his or her decision "on the evidentiary record" and dismiss
the accusation for "fail[ure] to present a triable issue of fact."  Thus, instead of merely creating a
demurrer or motion to strike equivalent, this resolution would create a motion for summary
adjudication/judgment equivalent, that is, a pre-hearing ruling on the merits.  This is problematic
because parties to the administrative process are not guaranteed the right to pre-hearing
discovery.  (Mohilef v. Janovici (1996) 51 Cal.App.4th 267, 302.)  Without full and/or timely
access to facts sufficient to raise triable issues or to establish lack of such facts, both sides might
lose the right to a full and fair hearing.  

Also, given the limited discovery often available in administrative proceedings, it is conceivable
that defense counsel would routinely file such pre-hearing motions as a matter of due diligence
and/or to obtain pre-hearing discovery of the agency's case, even in the absence of any
reasonable expectation of prevailing on the motion.  This would result in abuse of the process
and a significant increase in the expenditure of resources by respondents, agencies, and the
administrative law courts.  

TEXT OF RESOLUTION
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RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to
amend California Government Code section 11506, part of the Administrative Procedures Act, to
read as follows:

1 §11506
2 (a) Within 15 days after service of the accusation the respondent may file with the
3 agency a notice of defense in which the respondent may:
4 (1) Request a hearing.
5 (2) Object to the accusation upon the ground that it does not state acts or omissions
6 upon which the agency may proceed.
7 (3) Object to the form of the accusation on the ground that it is so indefinite or
8 uncertain that the respondent cannot identify the transaction or prepare a defense.
9 (4) Admit the accusation in whole or in part.

10 (5) Present new matter by way of defense.
11 (6) Object to the accusation upon the ground that, under the circumstances,
12 compliance with the requirements of a regulation would result in a material violation of
13 another regulation enacted by another department affecting substantive rights.
14 (b)Within the time specified respondent may file one or more notices of defense
15 upon any or all of these grounds but all of these notices shall be filed within that period
16 unless the agency in its discretion authorizes the filing of a later notice.
17 (c) The respondent shall be entitled to a hearing on the merits if the respondent files
18 a notice of defense, and the notice shall be deemed a specific denial of all parts of the
19 accusation not expressly admitted.  Failure to file a notice of defense shall constitute a
20 waiver of respondent’s right to a hearing, but the agency in its discretion may nevertheless
21 grant a hearing.  Unless objection is taken as provided in paragraph (3) of subdivision (a),
22 all objections to the form of the accusation shall be deemed waived.
23 (d) The notice of defense shall be in writing signed by or on behalf of the
24 respondent and shall state the respondent’s mailing address.  It need not be verified or
25 follow any particular form.
26 (e) Respondent may bring a motion to dismiss or strike some or all of the
27 allegations or causes set forth in the accusation based on any or all of the objections or
28 affirmative defenses raised in the notice of defense, including lack of jurisdiction, statute
29 of limitations, failure to allege sufficient facts upon which discipline may be based and
30 indefiniteness and uncertainty of the allegations in the accusation.  In ruling on such
31 motion, the administrative law judge may deny or grant the motion in whole or in part,
32 allow the agency reasonable leave to amend or it may determine on the evidentiary record
33 presented by motion and opposition, in light of the governing standard of proof for the
34 agency, that dismissal of some or all of the causes for discipline alleged in the accusation
35 fail to present a triable issue of fact and should thus be summarily dismissed.  A proposed
36 decision by the administrative law judge, as described in section 11517 of this Code, may
37 be issued at the time of the hearing on the motion if dispositive of the accusation.  In those
38 cases where contested issues remain to be determined, those allegations or causes ruled
39 dismissed on motion shall be deemed established at the hearing on the remaining contested
40 issues, and shall be included as findings and conclusions of law in the proposed decision
41 which the administrative law judge issues at the conclusion of the hearing on the
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42 remaining contested issues pursuant to section 11517 of this Code.
43 (e)(f) As used in this section, “file,” “files,” “filed” or “filing” means “delivered or
44 mailed” to the agency as provided in Section 11505.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Los Angeles County Bar Association

STATEMENT OF REASONS

Existing Law:  Presently there is no clear authority for disposition of clearly meritless allegation
or causes presented on accusation.

This Resolution:  Will provide the administrative law judges the authority to early dispose of
matters where the disposition early on is a foregone conclusion.  While perhaps introducing
more law and motion than ordinarily encountered in these proceedings, on balance these motions
will clear the docket of matters that should not be proceeding to hearing, to the cost and energy
saving of all involved, and will discourage the bringing of highly questionable accusations that
bog down the system as every case must go the distance to reach a disposition.

The Problem:  The policy of most of the administrative law judges of the Office of
Administrative Hearings is to deal with pleadings and claims, which either do not state a clear
cause for discipline, or due to compelling evidence which cannot be reasonably ignored cannot
credibly meet the agency’s burden of establishing a basis for discipline based on “clear and
convincing evidence to a reasonable certainty” (that is, evidence on the point which would
“command the unhesitating assent of all reasonable persons”), in his or her proposed decision,
issued after a full hearing on the merits of the entire case.  Thus, even where the administrative
law judge, sitting as trier of fact and law, has come to the early conclusion that the accusation as
a matter of law lacks the basis or uncontradicted evidence to support discipline, the judge will
still go through the motions of putting both the complaining agency and respondent licensee
through a complete hearing before making the findings and ruling in a proposed decision.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Joel Bruce Douglas, Bonne, Bridges, Mueller,
O’Keefe & Nichols, P.C., 3699 Wilshire Boulevard, Tenth Floor, Los Angeles CA 90010,
213738-5834, fax 213/738-5888, jdouglas@bonnebridges.com

RESPONSIBLE FLOOR DELEGATE:  Joel Bruce Douglas

COUNTERARGUMENT

SANTA CLARA COUNTY BAR ASSOCIATION
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This resolution is ill advised.  Administrative procedures are intended to be informal enough for
claimants to represent themselves.  Motion practice is an inappropriately arcane and legalistic
procedure to insert into administrative claims. 

Many agencies have procedures in place to weed out meritless claims, without a complex motion
procedure.  Perhaps a more appropriate step would be to amend the specific agency’s procedures
that have irritated proponent rather than burdening all agencies with an unwieldy policy in the
Administrative Act.

For these reasons, Santa Clara County Bar Association opposes Resolution 5-03-04.
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RESOLUTION 5-04-04
 
DIGEST 
Administrative Hearings:  Issue and Claim Preclusion 
Amends Government Code section 11506 and adds Government Code section 11506.6 to allow
the defenses of issue and/or claim preclusion in administrative hearings.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
No similar resolutions found.  

Reasons: 
This resolution amends Government Code section 11506 and adds Government Code section
11506.6 to allow the defenses of issue and/or claim preclusion in administrative hearings.  This
resolution should be disapproved because it would remove necessary discretion from the
administrative law judge in considering the appropriate application of issue and/or claim
preclusion to the particular facts and circumstances presented.  

California courts have recognized that in some instances claim and/or issue preclusion may be
appropriate between administrative proceedings and civil and/or criminal actions.  (See Johnson
v. City of Loma Linda (2000) 24 Cal.4th 61, 71.)  However, this resolution takes the concept of
claim and issue preclusion in the administrative context too far.  In mandating the application of
issue and/or claim preclusion, it takes necessary discretion away from the administrative law
judge.  "[U]nlike private party litigation, the public has an important interest in administrative
proceedings; hence, res judicata principles are to be more flexibly applied to protect the public
interest."  (Montebello Rose Co. v. ALRB (1981) 119 Cal.App.3d 1, 22 (citations omitted).) 
Given the different interests involved, administrative agencies should have wider discretion to
protect the public interest and should not be necessarily hampered by civil findings.  

Furthermore, by attempting to extend issue preclusion to facts and issues that are merely
"similar" instead of "identical," this resolution broadens the definition of res judicata and
collateral estoppel principles as established in case law.  Broadening the scope of issue
preclusion to those issues which are merely "similar" is contrary to the rationale behind issue
preclusion, which is to prevent the relitigation of issues that were decided in prior judicial or
quasi-judicial proceedings where the parties had an adequate opportunity to litigate fully and
fairly.  

Finally, in the administrative context, the agency (and the public it represents) usually was
neither a party nor in privity with a party in the prior criminal or civil proceeding, and therefore
res judicata cannot apply.  (Montebello Rose Co., supra.)    

TEXT OF RESOLUTION
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RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to
amend California Government Code section 11506, and add section 11506.6 to read as follows:

1 §11506
2 (a) Within 15 days after service of the accusation the respondent may file with the
3 agency a notice of defense in which the respondent may:
4 (1) Request a hearing.
5 (2) Object to the accusation upon the ground that it does not state acts or omissions
6 upon which the agency may proceed.
7 (3) Object to the form of the accusation on the ground that it is so indefinite or
8 uncertain that the respondent cannot identify the transaction or prepare a defense.
9 (4) Admit the accusation in whole or in part.

10 (5) Present new matter by way of defense.
11 (6) Object to the accusation upon the ground that, under the circumstances,
12 compliance with the requirements of a regulation would result in a material violation of
13 another regulation enacted by another department affecting substantive rights.
14 (7) Object to the accusation upon the ground that the facts and issues upon which
15 the accusation is based was determined civilly in favor of respondent by way of a final
16 judgment on the merits.
17 (b) Within the time specified respondent may file one or more notices of defense
18 upon any or all of these grounds but all of these notices shall be filed within that period
19 unless the agency in its discretion authorizes the filing of a later notice.
20 (c) The respondent shall be entitled to a hearing on the merits if the respondent files
21 a notice of defense, and the notice shall be deemed a specific denial of all parts of the
22 accusation not expressly admitted.  Failure to file a notice of defense shall constitute a
23 waiver of respondent’s right to a hearing, but the agency in its discretion may nevertheless
24 grant a hearing.  Unless objection is taken as provided in paragraph (3) of subdivision (a),
25 all objections to the form of the accusation shall be deemed waived.
26 (d) The notice of defense shall be in writing signed by or on behalf of the
27 respondent and shall state the respondent’s mailing address.  It need not be verified or
28 follow any particular form.
29 (e) As used in this section, “file,” “files,” “filed” or “filing” means “delivered or
30 mailed” to the agency as provided in Section 11505.
31
32 §11506.6
33 A judgment or final order in a civil action which is in favor of respondent with
34 respect to the factual issues and legal conclusions directly or necessarily adjudged in those
35 proceedings shall be conclusive between the respondent and the agency in any matter
36 concerning the same or similar facts and issues.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT:  Los Angeles County Bar Association

STATEMENT OF REASONS
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Existing Law:  While recognizing the applicability of, essentially, the collateral estoppel
doctrine, and what it portends regarding the agency’s ability to establish cause for discipline by
clear and convincing evidence to a reasonable certainty (where the evidence presented will
command the unhesitating assent of all reasonable persons), a licensee’s exculpation in a fully
litigated civil malpractice suit will not prevent the continued prosecution of and hearing on the
accusation.

This Resolution:  Would provide the written direction checking unwarranted proceedings and
waste of agencies proceeding with accusations that cannot possibly prevail when other
presumptively reasonable minds, acting in a court of law and considering the same issues on a
lower standard of proof, already concluded the absence of wrongdoing by the respondent as a
necessary finding of fact incident to a litigated civil proceeding resulting in a final judgment. 
Without a written rule observing the obvious, the Board will proceed to hearing on its accusation
undeterred.  With this provision, it will have the permission it needs to stop “doing its job.”

The Problem:  Following a civil trial and judgment in favor of a licensee, for example a
physician who was sued for medical malpractice, the Medical Board of California may and not
uncommonly will still bring charges against the doctor, seeking discipline on his or her license
over the same matter.  This is so even though the burden of the Board establishing cause for
discipline against the physician is by a clear and convincing evidence to a reasonable certainty
standard. That means, the evidence against the licensee must be so clear and convincing, even
when considering that evidence opposed to it, that the evidence as a whole would command the
unhesitating assent of all reasonable persons.  If a judge and jury just got done concluding that
the physician was not guilty of wrongdoing on a lower, preponderance of the evidence standard,
it would seem that as a matter of law that the Board could not prevail in an accusation based on
similar issues.  Absent a bright light statute recognizing the obvious, the agencies will continue
to quixotically proceed on its accusation against the licensee through a complete hearing, to the
unnecessary time and expense of all.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Joel Bruce Douglas, Bonne, Bridges, Mueller,
O’Keefe & Nichols, P.C., 3699 Wilshire Boulevard, Tenth Floor, Los Angeles CA 90010,
213738-5834, fax 213/738-5888, jdouglas@bonnebridges.com

RESPONSIBLE FLOOR DELEGATE:  Joel Bruce Douglas

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

Entirely different factors, events and circumstances may influence or determine the outcome of a
civil trial, as compared with those in an administrative proceeding.  The purposes to be served
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are entirely different.  The motivation, duty and responsibility of the triers of fact are different. 
To use the proponent's own example, a medical doctor may well avoid a finding of liability in a
civil trial-for reasons of jury sympathy, death or disappearance of a critical witness, etc.  If the
doctor's actions were nevertheless sufficient to warrant disciplinary action by the Medical Board
of California, he should not be protected by reason of what occurred at the trial.
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RESOLUTION 05-05-04

DIGEST
Talent Agency Bond: Increase 
Amends Labor Code section 1700.15 to change the amount of a surety bond for a talent agency
from $10,000 to $50,000

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends Labor Code section 1700.15 to change the amount of a surety bond for a
talent agency from $10,000 to $50,000. This resolution should be approved in principle because
the amount of financial losses by artists has increased significantly since the statute was last
amended in 1986. 

The Legislature created the Talent Agencies Act (Lab. Code, §1700 et seq.) to shield artists from
unscrupulous agents and managers. It creates licensing requirements, a bond, and an
administrative law process using the Labor Commissioner to resolve disputes.  Increasing the
bond amount to $50,000, to be deposited with the Labor Commissioner, allows for greater
penalties to recompense an artist and hence serves as a greater deterrent to halt abuses. 

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Labor Code section 1700.15 to read as follows:

1 §1700.15
2 A talent agency shall also deposit with the Labor Commissioner, prior to the issuance or
3 renewal of a license, a surety bond in the penal sum of ten thousand dollars ($10,000) fifty
4 thousand dollars ($50,000).

(Proposed new language underlined; language to be deleted stricken.)

PROPONENTS: Duncan Crabtree-Ireland, Mary R. Campbell, William Bensussen, Lisa
Berman-Lench, Vanessa Eisemann, Tristan Higgins-Goodell, Russell Naymark, Mary B.
Peterson, Alison Platt, Laura Beedy Ritchie

STATEMENT OF REASONS
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Existing law:  Requires talent agencies to procure a $10,000 bond in order to secure a talent
agency license.

This Resolution:  Would increase the bond amount required to $50,000.

The Problem:  Most individuals who are represented by talent agencies are paid through the
agency.  As a result, a busy agency will often have tens of thousands of dollars of wages
belonging to their represented talent in the agency's possession.  In many cases, when agencies
find themselves in financial trouble, the temptation to divert the talent's wages is irresistible. 
When it doesn't work out, the agency may fold and dozens or even hundreds of individuals find
that their wages are gone, with the only prospect of recovering them being a small proportional
share of a bond.  By increasing the bond amount (for the first time since 1986), entertainment
workers will receive some additional protection against this danger.

IMPACT STATEMENT

This resolution does not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT: Duncan Crabtree-Ireland, 5757 Wilshire Blvd.,
8th Floor, Los Angeles, CA 90036, Tel. (323) 549-6043, Email: duncan@c-i.us

RESPONSIBLE FLOOR DELEGATE:  Duncan Crabtree-Ireland
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RESOLUTION 06-01-04

DIGEST
Collaborative Family Law
Adds Family Code sections 11000 and 11001 to provide guidelines and procedures for
collaborative law as an alternative to settle and resolve family law disputes.  

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
Similar to Resolution 08-10-03 which was withdrawn.

Reasons:
This resolution adds Family Code sections 11000 and 11001 to provide guidelines and
procedures for collaborative law as an alternative to settle and resolve family law disputes.  This
resolution should be disapproved because the procedure should not be codified.

Collaborative law is a new procedure to resolve family law disputes.  The procedure requires
that the parties remove the proceedings from the rules, procedures and control of the court.  The
major aspect of this new procedure is full and complete disclosure of all facts and an openness so
there are no hidden agendas.  There is a down side to the new procedure: if the matter is not
resolved, then the parties are required to start completely over including retaining new counsel
and experts.

While collaborative law provides litigants a new process which should not be discouraged, this
procedure need not be codified.  First, it is still in its infancy.  There are no statistics to provide
an insight whether this process will be successful and available in the future. Second, at this
point the collaborative law practitioners should be free to develop and establish their techniques
in this area without having to follow pre-described rules and regulations.  Third, collaborative
law raises concerns regarding the ethical considerations of attorneys.  Part of the collaborative
law concept is the waiver of the attorney-client privilege and the change in the attorney's
traditional role as an advocate for his client.

Finally, other procedures which remove actions from the court process have not been codified in
the past.  As an example, mediation, which is now a well respected form of alternative dispute
resolution, is not codified except that its process is to be confidential.  Collaborative law in
family law should likewise not be codified.

SECTION/COMMITTEE REPORTS

COMMITTEE ON ALTERNATIVE DISPUTE RESOLUTION RECOMMENDATION
APPROVE IN PRINCIPLE

Resolution 06-01-04 proposes that new legislation be added to the Family Code to create a
division to be known as “The Collaborative Family Law Act.”  The State Bar’s Committee on
Alternative Dispute Resolution (“ADR Committee”) supports the concept of collaborative law
and the goal of providing a system for resolution of family law disputes in a non-litigious
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manner.  The ADR Committee’s support for this resolution relates to the adoption of alternative
dispute resolution procedures, in general, and not to the specific legal requirements set forth in
the proposed Act.

This position is only that of the of the Committee On Alternate Dispute Resolution of the
State Bar of California.  This position has not been adopted by either the State Bar's Board
of Governors or overall membership, and is not to be construed as representing the
position of the State Bar of California.  Committee activities related to this position are
funded from voluntary sources.

FAMILY LAW SECTION RECOMMENDATION
APPROVE AS AMENDED

This resolution would cause the rules regarding collaborative law to be uniform throughout the
state.  The resolution would further make the court aware of the collaborative process and the
philosophy behind that process.  The Family Law Section recommends that the resolution be
amended at section (g), to provide that " . . . . a court that is notified at least 30 days before trial. .
. ."  This amendment would encourage family law parties to notify the court that they are
pursuing a collaborative resolution.  Prompt notification to the court would additionally relieve
the court of further administrative monitoring of the case.

This position is only that of the of the Executive Committee of the Family Law Section of
the State Bar of California.  This position has not been adopted by either the State Bar's
Board of Governors or overall membership, and is not to be construed as representing the
position of the State Bar of California.  Membership in the Family Law Section is
voluntary and funding for section activities, including all legislative activities, is obtained
entirely from voluntary sources.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Family Code Division 15, sections 11000 and 11001, to read as
follows:

1 § 11000
2 This division shall be known and may be cited as The Collaborative Family Law
3 Act.
4
5 § 11001.
6 (a) On a written agreement of the parties and their attorneys, which shall be known
7 as the Collaborative Law Agreement, the parties may utilize the Collaborative Law process
8 to resolve any matter governed by the Family Code over which the Superior Court is
9 granted jurisdiction pursuant to Family Code Section 2000.

10 (b) Collaborative law is a process in which the parties and their counsel agree in
11 writing to use their best efforts and make a good faith attempt to resolve disputes related to
12 Family Law matters as referenced above in Section 11001 (a), on an agreed basis without
13 resorting to adversary judicial intervention, except to file the initial action and the initial
14 response, to file stipulated orders or judgments and accompanying documents as may be
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15 required under the Family code, or to have the court approve the settlement agreement,
16 make the legal pronouncements, and sign the orders required by law to effectuate the
17 agreement of the parties as the court determines appropriate.
18 (c) If neither party files an initial Petition for proceedings pursuant to one of the
19 issues listed above in Section 11001(a), at any time during the Collaborative Law process
20 the parties may agree in writing to set jurisdiction over all issues to be heard by a court of
21 competent jurisdiction retroactive to any date as far back as the date the parties entered
22 into the collaborative agreement.
23 (d) Evidence Code Sections 1115 through 1128 regarding confidentiality
24 protections on information exchanged in Mediation shall also apply to Collaborative Law
25 proceedings.
26 (1) All statements, communications and work product made or arising from a
27 Collaborative Family Law Case are confidential and are inadmissible in any court
28 proceeding, except by written agreement of the parties.
29 (2) Work product includes any written or oral communication between attorneys
30 and clients, and written or oral communication, reports, or analysis of any third party
31 professionals or experts used in the Collaborative Law process.
32 (3) Notwithstanding this provision and the confidential nature of the collaborative
33 law process, all written agreements entered into by the parties during the Collaborative
34 Law Process are deemed admissible in court.
35 (e) If the collaborative process terminates without settlement, both parties must
36 seek new counsel or represent himself/herself in propria persona, to proceed in litigation.
37 Neither collaborative law counsel may act as litigation counsel for either party.  
38 (1) Pursuant to paragraph d(3) above, all written agreements entered into by the
39 parties during the Collaborative Law Process are deemed admissible in court,
40 notwithstanding the termination of the process or the confidential nature of the
41 collaborative law process.
42 (2) If the collaborative law process is terminated due to a true emergency, which
43 rises to the level of needing immediate relief from the Court to avoid irreparable harm, the
44 collaborative law attorney may file an ex parte request for injunctive relief prior to
45 withdrawal from the case.  The parties agree that if this provision becomes applicable, the
46 collaborative law attorney will withdraw as soon as reasonably possible after the filing of
47 the ex parte request.  If at all possible, the terminating party will seek new counsel to
48 proceed with the hearing on the ex parte motion.
49 (f) The Collaborative Law Agreement must include, but not be limited to,
50 provisions for:
51 (1) The parties’ full compliance with disclosure requirement under Family Code
52 §2100 et seq., and a candid exchange of all information between the parties and their
53 attorneys as necessary to make a proper evaluation of the case, including, but not limited
54 to, each party’s Preliminary Declaration of Disclosure, Income and Expense Declaration
55 and Schedule of Assets and Debts, all under penalty of perjury, pursuant to Family Code
56 §2104;
57 (2) Suspending court intervention in the dispute while the parties and their
58 attorneys are using collaborative law procedures, including suspending Case Management
59 Conferences and any interim court managing procedures requiring court appearances
60 pursuant to local county rules;
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61 (3) Provisions for jointly hiring mental health, financial, and/or other professionals
62 to serve as joint experts to assist the parties in the investigation, evaluation and/or
63 resolution of issues, as well as assisting the parties in making informed decisions;
64 (4) Withdrawal of all counsel involved in the collaborative law process if the
65 collaborative law process does not result in settlement of the dispute; and
66 (5) Expectation that the parties and attorneys will use their best good faith efforts to
67 resolve the dissolution of marriage through the collaborative law process.
68 (g) Subject to Subsections (h), (i) and (j) below, a court that is notified 30 days
69 before trial that the parties are using the collaborative law process to attempt to settle a
70 dispute may not, until a party notifies the court that the collaborative law process did not
71 result in a settlement:
72 (1) Set a hearing or trial in the case;
73 (2) Impose discovery deadlines;
74 (3) Require Compliance with Pre-Trial orders; or
75 (4) Dismiss the case.
76 (h) The parties shall notify the court if the collaborative law process results in a
77 settlement.
78 (i) In counties in which the Trial Delay Reduction Act or any similar local rules 
79 apply regarding court management of family law cases, the parties shall file:
80 (1) A status report with the court no later than the 180  day after the date of theth

81 written agreement to use the collaborative law process; and
82 (2) A status report on or before the first anniversary of the date of the written
83 agreement to use the collaborative law process, stating that the parties desire to continue in
84 the process.  The Court shall automatically direct the court clerk to continue any court
85 appearances regarding the status of the case for six months.
86 (j) If the collaborative law process does not result in a settlement on or before the 
87 second anniversary of the date that the suit was filed, the Court may set the matter for Case
88 Management Conference.

(Proposed new language underlined; language to be deleted stricken.) 

PROPONENTS:  San Mateo County Bar Association and Orange County Bar Association

STATEMENT OF REASONS

Existing Law:  There are currently no provisions in the Family Code for approaching family law
issues in a collaborative manner.

This Resolution:  Would introduce a new section to the Family Code recognizing and
encouraging the process of Collaborative Family Law as a legitimate means by which to resolve
and complete dissolution proceedings.  This resolution would also establish jurisdiction and
retroactivity, as the parties will sign a collaborative law contract stipulating to an extension of
time to answer and retroactivity of issues.  

The Problem:  Awareness of this Collaborative Family Law process by adding it to the Family
Code will help the process become more commonplace and thereby benefit the courts by
reducing the number of litigated cases.  This statue will encourage this new alternative in
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resolving family law cases in a positive and non-litigious way.  In addition, the code section will
assist in developing the court procedures for Collaborative Family Law in all California
counties.  This will enable the courts of all counties to become more aware and supportive of the
growing trend and develop similar procedures for the Collaborative Family Law process.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.  

AUTHORS AND/OR PERMANENT CONTACTS:  Michèle M. Bissada, Flicker & Kerin, LLP,
120B Santa Margarita Ave., Menlo Park, CA  94025, voice, 650-289-1400, fax 650-838-9250;
Nancy de Ita, 520 El Camino Real, Ste. 660, San Mateo, CA  94402, voice 650-347-0132, fax
650-347-0407, Judith A. Williams and Elizabeth Jones, Jones & Williams, 1604 E. Fourth St.,
Santa Ana, CA 92701, voice 714-973-7917, fax 714-973-8462. 

RESPONSIBLE FLOOR DELEGATES:  Michèle M. Bissada, Nancy de Ita, Judith A. Williams,
and Elizabeth Jones

COUNTERARGUMENT

LAWYERS’ CLUB OF SAN DIEGO

This resolution, as drafted, is unworkable in practice.  While Lawyers’ Club of San Diego
supports the concept of collaborative law in the family courts and recognizes that this is quite
likely the future in that area of law, this resolution is not the solution.  

A few examples of why it is unworkable are (1) the resolution, perhaps inadvertently, excludes
certain areas that fall within family law such as paternity actions; (2) the wording
“accompanying documents as may be required under the Family Code” is overly broad, vague
and ambiguous.  The author may mean “documents as may be required under the Family Code to
process a judgment” and if so, should state it; (3) subsection (c) is broad and ambiguous. This
section could potentially allow parties to essentially waive the six month period before the
dissolution judgment becomes final and to possibly waive other procedural requirements set
forth in the Family Code.  The section should designate those specific issues over which the
Court may make retroactive orders (i.e. spousal support, child support, etc.); (4) subsection
(d)(1) is broad and ambiguous as to the term “statements;” (5) subsection (d)(2) is far too broad. 
Some written and oral communications may simply contain background or factual information
which could assist a party in litigating their case.  Furthermore, written communications, reports,
or analysis prepared by third parties or experts should not be considered work product. If a party
wishes to use this information in future litigation, they should be able to in order to reduce costs.
If a party opposes the information contained therein, they can then hire their own expert to
oppose.  Excluding this type of information will result in significant increased costs if the case
does not settle and proceeds to litigation; (6) subsection (e) would result in substantial increased
costs for the parties if the case does not settle.  The collaborative counsel should be able to
represent a party in future litigation if desired.  Parties should not have to retain and educate new
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counsel if their case proceeds to litigation due to the expense involved; (7) subsection (i)(1) – the
written agreement itself should be filed; and (8) subsection (i)(2) – it makes no sense to use an
arbitrary time period such as six months regarding continuances.  Continuances should be made
on case by case basis.  

More flaws exist, these are provided as examples of some of the more obvious ones.  Given the
significant number of flaws in this resolution, we do not believe that an amendment is feasible
and therefore we cannot support this resolution.

SAN DIEGO COUNTY BAR ASSOCIATION

Collaborative Law is a worthwhile process but if settlement is not reached, the dissolution
process must begin again after the parties incurred potentially substantial costs for attorneys,
mental health, financial and other professionals.  All statements, communications and work
product obtained in the collaborative law process is deemed confidential and inadmissible in any
subsequent court proceeding, however, some of the information learned or documents obtained
during the Collaborative Law process that are deemed confidential and inadmissible may be
information or documents that are discoverable under the Family Code or the Code of Civil
Procedure, or required to be provided by one party to the other party under the fiduciary duty
provisions of the Family Code (For example, see Sections 721, 1100.)  Further adding a section
regarding Collaborative Law to the Family Code will not necessarily raise awareness of the
Collaborative Law process because most people do not read the Family Code.
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RESOLUTION 06-02-04

DIGEST
Marriage: Authority of Administrative Law Judges to Solemnize Marriages
Amends Family Code section 400 to authorize federal and state administrative law judges to
solemnize marriages.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
Identical to Resolution 08-03-01, which was approved in principle.

Reasons:
This resolution amends Family Code section 400 to authorize federal and state administrative
law judges to solemnize marriages.  This resolution should be disapproved because
administrative law judges are not judges in the traditional sense, and there is no present reason to
permit them to solemnize marriages.

Any individual can be deputized by the county commissioner of marriages to solemnize a
marriage anywhere within California. An administrative law judge can be so deputized just like
anybody else. Administrative law judges are not hired to perform general judicial duties, but a
specific range of matters. State agencies hire administrative law judges to perform specialized
trials and appeals, in a manner similar to an arbitrator or private judge. The solemnization of
marriages is not among the services expected of an administrative law judge. Because there is no
dearth of persons to solemnize marriages and there is no public clamor for administrative law
judges to perform this service, there is no need for this change, and the resolution should be
disapproved.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to
amend Family Code section 400 to read as follows:

1 §400
2 Marriage may be solemnized by any of the following who is of the age of 18 years
3 or older:
4 (a) A priest, minister, or rabbi of any religious denomination.
5 (b) A judge or retired judge, commissioner of civil marriages or retired
6 commissioner of civil marriages, commissioner or retired commissioner, or assistant
7 commissioner of a court of record in this state.
8 (c) A judge or magistrate who has resigned from office.
9 (d) A state administrative law judge.

10 (d)(e) Any of the following judges or magistrates of the United States:
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11 (1) A justice or retired justice of the United States Supreme Court.
12 (2) A judge or retired judge of the court of appeals, a district court, or a court
13 created by an act of Congress the judges of which are entitled to hold office during good
14 behavior.
15 (3) A judge or retired judge of a bankruptcy court or a tax court.
16 (4) A United States magistrate or retired magistrate.
17 (5) A federal administrative law judge.
18 (e)(f) A legislator or constitutional officer of this state or a member of Congress
19 who represents a district within this state, while that person holds office.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Los Angeles County Bar Association

STATEMENT OF REASONS

Existing Law:  Permits the persons referred to therein to solemnize marriages but does not
include administrative law judges among those permitted to do so.

This Resolution:  Would enable a state or federal administrative law judge to solemnize a
marriage.

The Problem:  In the past one or more state administrative law judges have expressed a desire to
perform (solemnize) marriages.  Some efforts have been made to amend section 400 of the
Family Code to do so without success.  Administrative Law Judges have been receiving
increasing attention and prestige in the past decades.  State and federal administrative law judges
occupy high positions in the American Bar Association’s Judicial Division.  No reason has been
presented why administrative law judges cannot be authorized to solemnize marriages.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Paul Wyler, California Unemployment
Insurance Appeals Board, 300 South Spring Street, Room 1501, Los Angeles, CA 90013,
213/897-5267, fax 213/897-6972, pinchospaul@aol.com

RESPONSIBLE FLOOR DELEGATE:  Paul Wyler
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored 
to amend Family Code Section 4062 to read as follows: 
 
§ 4062 
 (a) The court shall order the following as additional child support: 
 (1) Child care costs related to employment or to reasonably necessary education 
or training for employment skills. 
 (2) The reasonable uninsured health care costs for the children as provided in 
Section 4063. 
 (b) The court may order the following as additional child support: 
 (1) Costs related to the educational or other special needs of the children. 
 (2) Travel expenses for visitation 
 (3) Fees and costs of counsel appointed to represent the minor child pursuant to 17 
Section 3150, subsequent to a determination of those fees pursuant to Section 3153, when 18 
fees have been ordered to be reimbursed by one or both parties directly to the county or 19 
other governmental entity or private counsel pursuant to court order to replenish funds 20 
earmarked for payment of minor’s counsel.21 

22  
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RESOLUTION 06-03-04

DIGEST
Attorney's fees: Treat attorney's fees of child's attorney as "additional child support" 
Amends Family Code section 4062 to provide that the fees of a child's attorney are "additional
child support."

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends Family Code section 4062 to provide that the fees of a child's attorney
are "additional child support." The resolution should be approved in principle because it would
aid in collecting attorney's fees awarded to appointed child's counsel.  

In many situations awarded fees become uncollectible, and the unpaid attorney thinks twice
about taking another appointment.  Attorney's fees for competent child's counsel should be an
expense shared by the parties.

In the recent past many counties paid for child's counsel from public funds at a reduced hourly
rate and often with strict budgetary controls. With the fiscal crisis that has hit the state, much
public money is drying up. Competent  counsel are needed to represent children in extremely
difficult child custody disputes. Frequently, the custody issues are so significant that a child
needs independent representation.  Without a procedure in place to require the parties to share
the cost of minor's counsel, many children will be unrepresented or their counsel
uncompensated.

The court's highest priority in custody dispute cases is to protect the best interests of the child.
Often these cases are among the most difficult family law matters, involving molestation, abuse,
and drug or alcohol problems. An award of fees is often not made until after appointed counsel
has invested significant time seeking solutions.  The parties, however, are often hostile and
uncooperative because appointed counsel has made recommendations that one or both dislike.
The resolution would allow these fees, which support a child's well-being, to be collected by
wage assignment, a provision that would overcome a party's reluctance to pay his or her fair
share. Also, these fees would, like other child support, not likely be dischargeable in bankruptcy. 
This resolution would solve the problem of awarded fees that frequently go uncollected by
providing a wage deduction to ensure payment.

SECTION/COMMITTEE REPORT

FAMILY LAW SECTION RECOMMENDATION
DISAPPROVE
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The Family Law Section opposes this resolution.  This resolution would inappropriately
prioritize the fees for the child's attorney over other attorney's fees orders.  If the custodial parent
obtains an order for attorney's fees, the custodial parent cannot collect those fees by wage
assignment.  Further, this resolution creates a situation in which child support may actually be
diverted from the custodial parent.  For example, the payor's earnings may be sufficient to pay
the full amount of child support by wage assignment.  However, once the child's attorney's fees
are added to the wage assignment, the payor's income may be insufficient to cover both the
support and the attorney's fees. Finally, this resolution would create administrative issues for the
Department of Child Support Services.

This position is only that of the of the Executive Committee of the Family Law Section of
the State Bar of California.  This position has not been adopted by either the State Bar's
Board of Governors or overall membership, and is not to be construed as representing the
position of the State Bar of California.  Membership in the Family Law Section is
voluntary and funding for section activities, including all legislative activities, is obtained
entirely from voluntary sources.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Family Code Section 4062 to read as follows:

1 § 4062
2 (a) The court shall order the following as additional child support:
3 (1) Child care costs related to employment or to reasonably necessary education or
4 training for employment skills.
5 (2) The reasonable uninsured health care costs for the children as provided in
6 Section 4063.
7 (b) The court may order the following as additional child support:
8 (1) Costs related to the educational or other special needs of the children.
9 (2) Travel expenses for visitation

10 (3) Fees and costs of counsel appointed to represent the minor child pursuant to
11 Section 3150, subsequent to a determination of those fees pursuant to Section 3153.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bar Association of Northern San Diego County

STATEMENT OF REASONS:

Existing Law:  The court is charged with determining the parties’ abilities to pay minor’s
counsel’s fees, which range from a reduced county hourly rate to the attorney’s customary rate. 
If the parties are determined to be able to pay fees at the reduced county rate, they are ordered to
either pay fees based on that rate directly to minor’s counsel or, more commonly, they are
ordered to reimburse the county or the Superior Court for reduced-rate payments already made
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to minor’s counsel.  If the court determines the parties have the ability to pay a greater hourly
rate, the parties are ordered, most commonly, to pay fees premised on that rate directly to
minor’s counsel.  Orders regarding the payment of minor’s counsel’s fees are frequently made
after substantial involvement in the case by minor’s counsel.

This Resolution:  Would permit the creditor (either the county, the Superior Court, or minor’s
counsel) to collect court-ordered attorney fees for the children’s attorney only through wage
assignment.  Additionally, these fees would not likely be dischargeable in a bankruptcy.

The Problem:  Counties and courts are strained, even at reduced hourly rates,  to continue to fund
the representation of children in the most volatile Family Court custody disputes.  The often
litigious and unreasonable parties whose children have benefitted by the appointment of counsel
often resist responsibility for the associated expense, so the fees are difficult and costly to
collect.  This amendment would provide the court with a tool for low-cost enforcement of its
order and encourage the continuation, on a small scale, of the appointment of minor’s counsel. 

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT: Marion E. Froehlich, Law Offices of Marion
E. Froehlich, 316 South Melrose Drive, Vista, CA 92081 (760) 724-6244, froehlic@pacbell.net

RESPONSIBLE FLOOR DELEGATE:  Marion E. Froehlich
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RESOLUTION 06-04-04

DIGEST
Actions for Elder Abuse: Attorney Fees for Prevailing Defendant
Amends Welfare and Institutions Code section 15657 to require an award of attorney fees and
costs to a prevailing defendant or cross-defendant accused of elder abuse.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Welfare and Institutions Code section 15657 to require an award of
attorney fees and costs to a prevailing defendant or cross-defendant accused of elder abuse.  This
resolution should be disapproved because it would adversely impact the legislative purpose of
providing attorneys incentive to file such suits.

Because the standard of proof for liability in elder abuse cases is "clear and convincing
evidence," there is a built-in disincentive for attorneys to take on such cases.  Welfare and
Institutions Code section 15600, subdivision (h), contains findings that "infirm elderly persons
and dependent adults are a disadvantaged class, that cases of abuse of these persons are seldom
prosecuted as criminal matters, and few civil cases are brought in connection with this abuse due
to problems of proof, court delays, and the lack of incentives to prosecute these suits." Section
15600, subdivision (j), provides, "It is the further intent of the Legislature in adding Article 8.5
(commencing with Section 15657) to this chapter to enable interested persons to engage
attorneys to take up the cause of abused elderly persons and dependent adults."

Even without a reciprocal entitlement to fees for prevailing defendants in elder abuse cases, the
difficulty in establishing liability with the higher standard of proof is a significant inhibition
against filing false or flimsy claims.  The incentive of plaintiff-only attorney fee awards is
needed to encourage attorneys to initiate elder abuse suits by civil plaintiffs.

SECTION/COMMITTEE REPORT

TRUSTS AND ESTATES SECTION RECOMMENDATION
APPROVE AS AMENDED

The trusts and estates section executive committee of the State Bar takes the position that it will
approve Resolution 06-04-04 if amended either (1) to change the standard in subsection (b) to
cases where the defendant has acted unreasonably or in bad faith, or (2) to provide that fees may
be granted to the defendant or respondent in the discretion of the court.

This position is only that of the of the Executive Committee of the Trusts and Estates
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Section of the State Bar of California.  This position has not been adopted by either the
State Bar's Board of Governors or overall membership, and is not to be construed as
representing the position of the State Bar of California.  Membership in the Trusts and
Estates Section is voluntary and funding for section activities, including all legislative
activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Welfare and Institutions Code section 15657 to read as
follows:

1 §15657
2 In any action in which it is allegedWhere it is proven by clear and convincing
3 evidence that a defendant or cross-defendant is liable for physical abuse as defined in
4 Section 15610.63, neglect as defined in Section 15610.57, or financial abuse as defined in
5 Section 15610.30, and that the defendant has been guilty of recklessness, oppression,
6 fraud, or malice in the commission of this abuse, the following remedies shall be available
7 in addition to all other remedies otherwise provided by law:
8 (a) Where it is proven by clear and convincing evidence that the accused party has
9 committed such abuse or neglect, and that the party has been guilty of recklessness,

10 oppression, fraud, or malice in the commission of this abuse, Tthe court shall award to the
11 plaintiff reasonable attorney’s fees and costs.  The term “costs” includes, but is not limited
12 to, reasonable fees for the services of a conservator, if any, devoted to the litigation of a
13 claim brought under this article.
14 (b) Where a plaintiff or cross-complainant fails to prove that the accused party has
15 committed such elder abuse or neglect, the accused party shall be entitled to recover its
16 reasonable attorney’s fees and costs incurred in connection with the defense of such claim.
17 (b)(c) The limitations imposed by Section 337.34377.34 of the Code of Civil
18 Procedure on the damages recoverable shall not apply.  However, the damages recovered
19 shall not exceed the damages permitted to be recovered pursuant to subdivision (b) of
20 Section 3333.2 of the Civil Code.
21 (c)(d) The standards set forth in subdivision (b) of Section 3294 of the Civil Code
22 regarding the imposition of punitive damages on an employer based upon the acts of an
23 employee shall be satisfied before any damages or attorney’s fees permitted under this
24 section may be imposed against an employer.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Santa Barbara County Bar Association

STATEMENT OF REASONS

Existing Law: Permits a claimant asserting claims for elder abuse or neglect to recover attorneys
fees and costs if such claims are proven by clear and convincing evidence.  However, there is no
reciprocal provision for an individual who is wrongfully accused of elder abuse or neglect to
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recover attorneys fees.

This Resolution: Would enable a litigant wrongfully accused of elder abuse or neglect to recover
the costs and attorneys fees incurred in defending an action under this section.  Would also
correct an error in the reference to Code of Civil Procedure section 337.34 (which should be
377.34).

The Problem: The current statute permits anyone to challenge a bequest on the basis of elder
abuse/undue influence, or to accuse another of elder abuse or neglect, in order to acquire an
interest in the elder person’s estate.  The current statute rewards one who successfully asserts a
claim of elder abuse or neglect, but does not contain any sanctions for a false accusation of abuse
or neglect.  Comparable provisions for the recovery of attorneys fees by the prevailing party will
reduce the risk of false accusations of elder abuse or neglect since the accuser will have to bear
the risk of a false claim.  There is not currently any recourse by an individual falsely accused
against one making a false accusation of elder abuse since the accuser bears no risk of loss if the
accusation turns out to be unwarranted.   

With regard to the reference to Code of Civil Procedure section 337.34, in existing subparagraph
(b), the section intended is 377.34, as indicated in the footnote.  This Resolution would correct
this error.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Melissa Fassett, Price Postel & Parma LLP,
200 E. Carrillo St., Suite 400, Santa Barbara, CA 93101, (805) 962-0011, fax (805) 965-3978, e-
mail mjf@ppplaw.com.

RESPONSIBLE DELEGATE:  Melissa Fassett

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

As drafted, a party who merely fails to prove elder abuse or neglect may be responsible for the
attorneys' fees and costs of the accused.  It does not limit recovery of attorneys' fees and costs to
a person the court determines was falsely accused of elder abuse or neglect.  Certainly there may
be cases where the accusations are legitimate but do not prevail.  For example, an elderly person
reports caregiver abuse to his or her adult child, that adult child must be allowed to immediately
takes action to protect the elderly parent including making the allegations of physical or financial
abuse.  These allegations may turn out to be incorrect, but better to protect an elderly person
from abuse than allow further physical or financial abuse.  This resolution is too onerous and
should be amended to allow recovery only in situations where the court determines the accusing
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party knowingly falsely accuses the accused party of elder abuse or neglect.  SDCBA proposes
that subsection (b) be amended to read as follows:

(b) Where a plaintiff or cross-complainant knowingly falsely accuses an accused fails to prove
that the accused party of has committed such elder abuse or neglect, the accused party shall be
entitled to recover its reasonable attorney’s fees and costs incurred in connection with the
defense of such claim.

 (Proposed amended language bold; language to be deleted stricken bold.)
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RESOLUTION 06-05-04

DIGEST
Family Law: Expansion of Equity Powers
Amends Family Code section 2121 to set aside child support judgments obtained in a paternity
action or through Child Support Services in the same manner as a family law judgment. 

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Family Code section 2121 to set aside child support judgments obtained
in a paternity action or through Child Support Services in the same manner as a family law
judgment.  The resolution should be disapproved because the set-aside provision of Family Code
section 2121 is based on the fiduciary relationship that married parties have but which is not
present in either a paternity action conducted by a private attorney or an action where Child
Support Services' counsel is present.  

The set aside provision of section 2121 is an additional avenue for previously married parties to
set aside judgments when the disclosures required by Family Code section 2100 et seq. have not
been made.   In section 2120, the Legislature set forth its findings and declarations in addressing
dissolutions of marriage and the strong policy of full disclosure concerning the division of
community and quasi-community property.  Further, the fiduciary duty between a husband and
wife, as defined in Family Code section 721, imposes the highest duty of good faith and fair
dealing on each spouse.  Such a fiduciary duty does not exist between the parties this resolution
seeks to protect.  Although the resolution would amend the statute by changing the word
"spouse" to "parent" it fails to address the underlying fiduciary relationship on which these code
sections are based.

SECTION/COMMITTEE REPORT

FAMILY LAW SECTION RECOMMENDATION
DISAPPROVE

The Family Law Section opposes this resolution.  The statute this resolution seeks to amend
follows the disclosure requirements that are applicable in marital actions.  The surrounding
statutes generally address remedies for failure to comply with disclosure requirements.  Those
requirements have not been made applicable to actions for child support; it does not make sense
to extend the principles for setting aside judgments for nondisclosure to other actions.

This position is only that of the of the Executive Committee of the Family Law Section of
the State Bar of California.  This position has not been adopted by either the State Bar's
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Board of Governors or overall membership, and is not to be construed as representing the
position of the State Bar of California.  Membership in the Family Law Section is
voluntary and funding for section activities, including all legislative activities, is obtained
entirely from voluntary sources.

TEXT OF RESOLUTION
RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Family Code section 2121 to read as follows: 

1 § 2121 
2 (a) In proceedings for dissolution of marriage, for nullity of marriage, or for legal
3 separation of the parties, or for child support under the Uniform Child Custody Jurisdiction
4 and Enforcement Act or Welfare and Institutions Code Section 11350.1, the court may, on
5 any terms that may be just, relieve a spouse party from a judgment, or any part or parts
6 thereof, adjudicating support or division of property, after the six-month time limit of
7 Section 473 of the Code of Civil Procedure has run, based on the grounds, and within the
8 time limits, provided in this chapter.
9 (b) In all proceedings under this chapter, before granting relief, the court shall find

10 that the facts alleged as the grounds for relief materially affected the original outcome and
11 that the moving party would materially benefit from the granting of the relief.

(Proposed new language underlined; language to deleted stricken)

PROPONENT:  Orange County Bar Association

STATEMENT OF REASONS

Existing Law: California law provides that the court may consider that an order for child support
may have been inequitable when made due to the nondisclosure or other misconduct of one of
the parties.  This section the court to set aside a judgment (after the time for (Code Civ. Proc.,
§473) has expired) that awarded support, pursuant to society’s desire for fair and sufficient child
support awards.

This Resolution:  Extends the equity powers of the court to set aside child support orders
obtained by a paternity or Child Support Services (formerly the District Attorney) action.

The Problem:  Support, specifically child support, awards are not specifically limited to marital
actions.  Therefore, if a child support award was obtained via another avenue the court does not
have the authority to set aside the support award even if obtained via misconduct, or
nondisclosure, of a party once the (Code Civ. Proc., §473) time has expired.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.
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AUTHOR AND/OR PERMANENT CONTACT: Debbie Cotton, 5267 Warner Avenue, Ste.
211, Huntington Beach, CA  92649, voice 714-375-6417, fax 714-375-6487, e-mail
info@debracotton.com

RESPONSIBLE FLOOR DELEGATE:  Barry Besser, Esq.

COUNTERARGUMENT

BEVERLY HILLS BAR ASSOCIATION

This resolution confuses apples with oranges.  The set aside provisions of Family Code sections
2100 et seq. are predicated upon the fiduciary duty of a husband and wife that exists as a result
of marriage.  This fiduciary duty requires full and accurate disclosure of assets, liabilities and
income between spouses.  Said fiduciary duty may not exist under Welfare & Institutions Code
section 11350.1 cases since many of the cases are paternity matters and there is no fiduciary
obligation between non-marital parties.
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RESOLUTION 06-06-04

DIGEST
Civil Rights: Marriage Equality
Urges the Legislature to repeal Family Code section 308.5 that limits marriage to a man and a
woman. It further urges the California congressional delegation to seek repeal of two sections of
the United States Code dealing with the Defense of Marriage Act.

RESOLUTION COMMITTEE RECOMMENDATION
DISAPPROVE

History:
Similar to 08-3-03 that was withdrawn. 

Reasons:
This resolution urges the Legislature to repeal Family Code section 308.5 that limits marriage to
a man and a woman. It further urges the California congressional delegation to seek repeal of
two sections of the United States Code dealing with the Defense of Marriage Act.  This
resolution should be disapproved because it proposes action beyond the authority of the
Legislature.

Family Code section 308.5 was enacted by initiative (Prop. 22, §2, eff. March 8, 2000). The
Legislature may only amend or repeal an initiative statute by another statute that becomes
effective only when approved by the electors unless the initiative statute permits amendment or
repeal without their approval. (Cal. Const., art. 2, §10, subd. (c).) Section 308.5 does not grant
that permission, and accordingly, any repeal of this section must be submitted to the voters.

The Defense of Marriage Act provides that the federal government will only recognize the union
of a man and woman as "marriage."  The repeal of this statute was approved by the Conference
in 2003 and that position remains valid. This law seeks to impose a federal rule on the states in
an area that has been traditionally left to state choice.  

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates urges the legislature to repeal Family Code
section 308.5 as inconsistent with article 1, section 7 of the California Constitution, as follows.

FURTHER RESOLVED that the Conference of Delegates urges the members of the California
delegation to the United States Congress to introduce legislation to repeal the Defense of
Marriage Act, Chapter 115, Title 28 United States Code, section 1138(c) and Chapter 1, Title 1
United States Code, section 7, to read as follows: 

§ 308.5.1
Only marriage between a man and a woman is valid or recognized in California.2
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 3
28 United States Code, section 1138(c)4

No State, territory, or possession of the United States, or Indian tribe, shall be5
required to give effect to any public act, record, or judicial proceeding of any other State,6
territory, possession, or tribe respecting a relationship between persons of the same sex7
that is treated as a marriage under the laws of such other State, territory, possession, or8
tribe, or a right or claim arising from such relationship.9

10
1 United States Code, section 711

In determining the meaning of any Act of Congress, or of any ruling, regulation, or12
interpretation of the various administrative bureaus and agencies of the United States, the13
word `marriage' means only a legal union between one man and one woman as husband14
and wife, and the word `spouse' refers only to a person of the opposite sex who is a15
husband or a wife.16

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Bay Area Lawyers for Individual Freedom

STATEMENT OF REASONS

Existing Law: Article 1, section 7, subpart (b) of the California Constitution provides that “[a]
citizen or class of citizens may not be granted privileges or immunities not granted on the same
terms to all citizens.  Privileges or immunities granted by the Legislature may be altered or
revoked.”  Family Code section 308.5 conflicts with the California Constitution.

California law gives full faith and credit to marriages legally performed in other states.  New
federal law attempts to enable the states to deny full faith and credit to gay and lesbian marriages
and, for purposes of interpretations under federal law, recognizes only marriages between a man
and a woman.

This Resolution: Asks the Legislature to repeal Family Code section 308.5 because it is not
lawful under the California Constitution; and asks Congress to reconsider the Defense of
Marriage Act because that Act conflicts with the United States Constitution.

The Problem:  Family Code section 308.5 directly conflicts with Article 1, section 7 of the
Constitution in that it grants the privileges and responsibilities of marriage to heterosexual
couples while denying the same to gay and lesbian couples.  This is impermissible both under
the California Constitution and the United States Constitution.  (See Lawrence v. Texas (2003)     
 U.S.       [123 Sup.Ct. 2472].)  The electorate may not enact legislation that is contrary to the
State and U.S. Constitutions. 

Denial of full faith and credit to same sex marriages is a denial of equal protection of the laws. It
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is the singling out of a class of people and, based upon status only, refusing that group
protections guaranteed all other groups.

Marriage is a basic human right and an individual personal choice. Its benefits and burdens are
protected by the laws of each state in this country. The marriage contract is both granted by and
enforced by our legal system.  Our laws give married people particularized access to the courts
for purposes of enforcing the rights and responsibilities which arise out of marriage.

The Equal Protection Clause of the United States Constitution is supposed to prohibit unequal
treatment based upon status. The selective protection of the rights and responsibilities of
marriage by recognizing only marriages of particular groups of people, is a violation of this
constitutional protection. Among other things, it denies equal access to our courts. 

The prohibition against marriages between races and religions has been recognized as
unconstitutional. Similarly the refusal to give equal protection to same sex marriages because
they are performed outside the State of California is unconstitutional.  Such prohibition must not
become a law of this State. 

Article IV, Section 1 requires that each state give full faith and credit "to the public acts,
records and judicial proceedings of every other state." Congress is given the right to tell the
states the manner of proving the acts, etcetera.  Congress is not given the right to pick and
choose which acts, laws and statutes of each State should and should not be given full faith and
credit. Thus, Full Faith and Credit must override 28 U.S.C. §1138(c) and 1 U.S.C. §7.

Article IV, Section 2 gives all citizens the same privileges and immunities. The Constitution
does not provide for denials of rights and responsibilities based upon status, including race, sex
or sexual orientation.

The 104th Congress acted contrary to the United States Constitution by enacting the Defense of
Marriage Act. The California legislature must repeal similar unconstitutional and unconscionable
laws.

IMPACT STATEMENT

This proposed resolution does not affects any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Jody Hoenninger, 270 Bayview Cir., San
Francisco, CA 94124, voice 415-772-6553, fax 415-772-2053, email jhoenninger@hewm.com

RESPONSIBLE FLOOR DELEGATE: Jody Hoenninger
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RESOLUTION 06-07-04

DIGEST
Marriage: Civil Union Defined
Establishes civil unions as the exclusive method of defining domestic relationships, including
both traditional marriage and non-traditional unions.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons: 
This resolution would establish civil unions as the exclusive method of defining domestic
relationships, including both traditional marriage and non-traditional unions.  This resolution
should be approved because special treatment of married couples is contained in a multitude of
California statutes and it would be extremely difficult and time consuming to make piecemeal
changes.  

This resolution establishes a new relationship, civil union, which is a state-sanctioned contract
between two people. The new relationship would automatically incorporate the relationship
currently known as marriage. All the rights and responsibilities currently granted to or imposed
on married couples would apply to civil unions. This would provide a legally neutral definition
that would encompass both traditional marriage and other domestic relationships.  This
resolution does not contravene Family Code section 308.5, defining marriage as solely between a
man and a woman, because it would leave marriage so defined.

Demographics indicate that non-traditional domestic relationships are becoming a major, if not
majority, factor in American life. Census data shows that married-couple households have
slipped from nearly 80% in the 1950s to 50.7% in 2000. By today, it will have slipped below
50%. (Conlin, Unmarried America: Say Goodbye to the Traditional Family, Oct. 20, 2003,
Business Week, page 106.) Demographic change is making same-sex marriage more acceptable.
In 2001, 66% of high school seniors favored legalizing gay marriage, more than twice the
percentage among older adults. (Ricci and Ward, Acceptance of Gays on Rise, Polls Show, Los
Angeles Times (March 30, 2004) p. B7, col. 5.)

California has traditionally been in the forefront of social change in the United States. AB 1967
(Leno) is currently pending in the Assembly. The Assembly Judiciary Committee approved it by
a vote of eight to three on April 20, 2004. No further action is expected on the bill this year. The
bill would redefine marriage as a civil contract between two persons. By enacting this resolution,
California will provide a model for other states and the federal government to follow.

TEXT OF RESOLUTION
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Family Code section 300 to read as follows:

1 §300

2 (A) Civil Union Marriage is a personal relation arising out of a civil contract

3 between a man and a woman two persons, to which the consent of the parties capable of

4 making that contract is necessary.  Consent alone does not constitute a civil union

5 marriage.  Consent must be followed by the issuance of a license for a contract of Civil

6 Union, which contract is then signed by both parties, witnessed by two independent

7 witnesses and, thereafter, recorded with the County Clerk.   and solemnization as

8 authorized by this division, except as provided by Section 425 and Part 4 (commencing

9 with Section 500).  Parties to a Civil Union shall be known as “spouses”.

10 (B) Civil Union shall include those unions recognized as “marriages” prior to

11 the California’s adoption of Civil Union to replace Marriage.

12 (C) A Civil Union may include a church or other religious “marriage” or

13 secular ceremony.  However, except as provided in section (B), no Civil Union will be

14 recognized by California without the issuance of a license as provided in section (A). 

15 Nothing in this section shall be construed to require any church or other religious

16 institution to perform a Civil Union ceremony if such Civil Union is contrary to the tenets

17 of that church or religious institution.

18 (D) It is the intention of the State that Civil Union replace Marriage and that

19 Civil Union will receive all the benefits in the law as those previously conferred in

20 Marriage.  Persons entering into a Civil Union shall have the same rights, protections, and

21 benefits, and shall be subject to the same responsibilities, obligations, and duties under

22 law, whether they derive from statutes, administrative regulations, court rules, government

23 policies, common law, or any other provisions or sources of law, as were granted to and

24 imposed upon spouses under the status formerly known as Marriage.

25 (E) A surviving spouse of a Civil Union, following the death of the other

26 spouse, shall have the same rights, protections, and benefits, and shall be subject to the

27 same responsibilities, obligations, and duties under law, whether they derive from statutes,

28 administrative regulations, court rules, government policies, common law, or any other

29 provisions or sources of law, as were granted to and imposed upon a widow or a widower

30 under the status formerly known as Marriage.

31 (F) To the extent that provisions of California law adopt, refer to, or rely upon,

32 provisions of federal law in a way that otherwise would cause spouses in a Civil Union to

33 be treated differently than spouses in a Marriage, Civil Union spouses shall be treated by

34 California law as if federal law recognized a Civil Union in the same manner as California

35 law.
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36 (G) Where necessary to implement the rights of partners to a Civil Union,

37 gender-specific terms referring to spouses (e.g., “Husband” or “Wife”) shall be construed

38 to include partners to a Civil Union.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Matthew St. George, Jo Ann Hoenninger, David Beigeliesen, Leon Goldin,

Duncan Crabtree-Ireland, Tony Rothschild, Lilys McCoy, Diana Gould-Saltman, Judith Harding,

Ann Marie Braco

STATEMENT OF REASONS

Existing Law: Defines marriage and not civil union.  State law permits marriage only between a

man and a woman.  Marriage between two people of the same gender is not included in the law.

This Resolution:  Permits a civil union, not marriage, between two people, regardless of gender.

The Problem: The state is in the business of performing, sanctioning and enforcing an action

which is discriminatory on its face.  Some social mores and religious institutions have deemed

that the “sanctity of marriage” is altered and destroyed when the wedding involves two people of

the same sex.  State law and enforcement of this concept violates the constitutional guarantees of

equal protection under the law.

Marriage laws discriminates against homosexual couples.  At best domestic partnerships are

“separate but equal” and, hence, unequal.  Proposition 22 purports to deny homosexual couples

equal protection under the law by recognizing only marriages between a man and a woman (e.g.,

heterosexual marriages).  Many religious institutions try to impose upon the state their beliefs

that marriage must only be between a man and a woman.

The State has an interest in encouraging loving, stable partnerships in which the spouses help

each other through life.  The State has an interest in encouraging these partners to have a

financially and emotionally stable environment for raising children.  The State should not be

involved in selecting which of these partnerships are acceptable and which are unacceptable; that

is, approving heterosexual but not homosexual unions.

The State does not have an interest in getting involved in the religious debate concerning sexual

behavior.  The debate about homosexual marriage is just that: a religious debate which should be

left to the church.
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Amending California’s definition of marriage to a new category known as civil unions and

making civil unions equally available to heterosexual and homosexual couples assures equal

protection under the law.  It removes any appearance of State’s establishment of religion.  It

leaves the protection of the “sanctity” of marriage to the church and not the State.  It removes the

word with religious connotations from legal entanglement.  

IMPACT STATEMENT

This resolution impacts every State statute and law which relies upon the definition of marriage.  

  

AUTHOR AND/OR PERMANENT CONTACT:  Matthew St. George, Supervisor, Police

Discovery Section, Los Angeles City Attorney’s Office, 201 North Los Angeles Street, Suite

301, Los Angeles, CA 90012, 213-978-2130, mstgeor@atty.lacity.org

RESPONSIBLE FLOOR DELEGATE:  Matthew St. George

mailto:mstgeor@atty.lacity.org


AMENDMENT TO 07-01-2004 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations 
recommends that legislation be sponsored to amend Corporations Code section 600 to 
read as follows: 
 
§ 600 1 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 

 (a) Meetings of shareholders may be held at such place within or without this state 
as may be stated in or fixed in accordance with the bylaws. If no other place is stated or 
so fixed, shareholder meetings shall be held at the principal executive office of the 
corporation.  
 (b) An annual meeting of shareholders shall be held for the election of directors 
on a date and at a time stated in or fixed in accordance with the bylaws. However, if the 
corporation is a regulated management company, as defined in Section 23701m of the 
Revenue and Taxation Code, a meeting of shareholders shall be held as required by the 
Federal Investment Company Act of 1940 (15 U.S.C. Sec. 80a-1, et seq.). Any other 
proper business may be transacted at the annual meeting. 
 (c) If there is a failure to hold the annual meeting for a period of 60 days after the 
date designated therefor or, if no date has been designated, for a period of 15 months after 
the organization of the corporation or after its last annual meeting, the superior court of 
the proper county may summarily order a meeting to be held upon the application of any 
shareholder after notice to the corporation giving it an opportunity to be heard. The 
shares represented at such meeting, either in person or by proxy, and entitled to vote 
thereat shall constitute a quorum for the purpose of such meeting, notwithstanding any 
provision of the articles or bylaws or in this division to the contrary. The court may issue 
such orders as may be appropriate, including, without limitation, orders designating the 
time and place of such meeting, the record date for determination of shareholders entitled 
to vote and the form of notice of such meeting.  
 (d) Special meetings of the shareholders may be called by the board, the chairman 
of the board, the president or the holders of shares entitled to cast not less than 10 percent 
of the votes at the meeting or such additional persons as may be provided in the articles 
or bylaws.  
 (e) For corporations having 35 or fewer shareholders, if the Board of Directors 27 
and shareholders elect to establish rules and regulations so permitting with reasonable 28 
measures to verify the identity of the shareholders, shareholders may participate in a 29 
meeting through the use of conference telephone or similar communications equipment, 30 
so long as all shareholders participating in such meeting can hear one another and a 31 
majority of shareholders consent to participation by conference telephone or similar 32 
communication equipment or such participation is allowed by the bylaws.  Participation 33 
in a meeting pursuant to this subdivision constitutes presences in person at such meeting.34 
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RESOLUTION 07-01-04

DIGEST
Corporations:  Telephonic Shareholder Meetings
Amends Corporations Code section 600 to allow meetings of shareholders to be held
telephonically.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Corporations Code section 600 to allow shareholder meetings to be held
telephonically.  This resolution should be disapproved because it disadvantages shareholders
who attend the meeting telephonically and would create an avenue for fraudulent voting
practices.

Any possible benefit to holding telephonic shareholder meetings will be greatly outweighed by
logistical disadvantages.  Like any conference call, a telephonic meeting involving more than a
few shareholders is guaranteed to be riddled with interruptions, disconnections and instances of
people speaking over each other.  It would even be difficult, if not impossible, for the moderator
to determine who should speak next.  For those shareholders who do get to speak, the emotion
and nuance of their speech is lessened by the inability of the directors to see the speaker in
person.

The resolution also fails to provide a means of verifying that each person on the line is actually
entitled to participate and vote.  This verification requirement was a significant reason for the
Legislature's willingness to continue to allow telephonic meetings of directors.  (See Corp. Code,
§ 307, subd. (a)(6)(C); Assem. Com. on Banking & Fin., Analysis of Sen. Bill No. 735
(2003-2004 Reg. Sess.), Jul. 8, 2003, p. 1.)

The right to attend, participate, and vote at shareholder meetings is one of the shareholders' most
significant rights.  Holding telephonic meetings with large numbers of shareholders would open
up the possibility of voting fraud, and sacrifice effectiveness for a questionable increase in
participation.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Corporations Code section 600 to read as follows:

1 § 600
2 (a) Meetings of shareholders may be held at such place within or without this state
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3 as may be stated in or fixed in accordance with the bylaws. If no other place is stated or so
4 fixed, shareholder meetings shall be held at the principal executive office of the
5 corporation. 
6 (b) An annual meeting of shareholders shall be held for the election of directors on
7 a date and at a time stated in or fixed in accordance with the bylaws. However, if the
8 corporation is a regulated management company, as defined in Section 23701m of the
9 Revenue and Taxation Code, a meeting of shareholders shall be held as required by the

10 Federal Investment Company Act of 1940 (15 U.S.C. Sec. 80a-1, et seq.). Any other
11 proper business may be transacted at the annual meeting.
12 (c) If there is a failure to hold the annual meeting for a period of 60 days after the
13 date designated therefor or, if no date has been designated, for a period of 15 months after
14 the organization of the corporation or after its last annual meeting, the superior court of the
15 proper county may summarily order a meeting to be held upon the application of any
16 shareholder after notice to the corporation giving it an opportunity to be heard. The shares
17 represented at such meeting, either in person or by proxy, and entitled to vote thereat shall
18 constitute a quorum for the purpose of such meeting, notwithstanding any provision of the
19 articles or bylaws or in this division to the contrary. The court may issue such orders as
20 may be appropriate, including, without limitation, orders designating the time and place of
21 such meeting, the record date for determination of shareholders entitled to vote and the
22 form of notice of such meeting. 
23 (d) Special meetings of the shareholders may be called by the board, the chairman
24 of the board, the president or the holders of shares entitled to cast not less than 10 percent
25 of the votes at the meeting or such additional persons as may be provided in the articles or
26 bylaws. 
27 (e) Shareholders may participate in a meeting through the use of conference
28 telephone or similar communications equipment, so long as all shareholders participating
29 in such meeting can hear one another and a majority of shareholders consent to
30 participation by conference telephone or similar communication equipment or such
31 participation is allowed by the bylaws.  Participation in a meeting pursuant to this
32 subdivision constitutes presences in person at such meeting.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bar Association of Northern San Diego County

STATEMENT OF REASONS

Existing Law:  Provides that Director can meet telephonically but does not provide that
Shareholders can meet telephonically.

This Resolution:  Would amend Corporation Code section 600 to allow Shareholders to meet
telephonically.

The Problem:  Shareholders from different countries or geographically distant places desire to
participate telephonically in shareholder meeting to avoid the travel time and expense of
personally appearing at the shareholders meetings.  The Corporation Code permits Directors to
meet telephonically in Corporation Code section 307, subdivision (a)(6), but no similar provision
exists for Shareholder meetings.

IMPACT STATEMENT
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This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  David R. Moore, Moore & Skiljan, 7700 El
Camino Real, Suite 207, Carlsbad, CA   92009-8505, voice 760-944-7700, fax 760-944-8494, e-
mail avvocato@pacbell.net

RESPONSIBLE FLOOR DELEGATE:  David R. Moore

COUNTERARGUMENTS

SACRAMENTO COUNTY BAR ASSOCIATION

California Corporations Code section 307(a)(6) permits corporate directors to meet telephonically
as long as certain conditions are met.  However, there are differences between shareholder and
director meetings that often make it impossible for shareholder meetings to be properly held in
the same manor.  

The number of directors of even large companies is usually small enough to permit a meeting by
conference telephone or video screen. However, shareholder meetings may have many
participants, often too many to provide each shareholder with the ability to communicate with the
other shareholders concurrently and to facilitate proposing and interposing actions and objections. 

Shareholders are required to meet annually for the purposes of electing the corporation’s
directors.  At these meetings, the shareholders have a statutory right under Corporations Code
section 708(e) to require the election to be held by written ballot.  Election by written ballot is not
possible when shareholders are meeting telephonically.  

In addition to the practical difficulties of conference telephone shareholder meetings, the text of
the resolution has not included any requirements to ensure the ability of each shareholder to
participate in the meeting or to ensure that only shareholders are voting at the meeting.  California
Corporations Code section 307(a)(6) permits directors to meet by conference telephone only
when certain conditions are met.  Each member of the board must be able to communicate with
all the other members concurrently, and must have the means of participating in all matters before
the board with the capacity to propose and interpose actions and objections.  Section 307(a)(6)
also requires some means of verifying that the persons participating at the meeting are actually
board members and that votes are cast by only board members.  None of these protections are
included in this resolution.  

Lastly, shareholders are permitted to act by written consent in lieu of a meeting and much, if not
all, of the business of small corporations with few shareholders may be conducted by written
consent without the need for a meeting at all (including the election of directors by unanimous
written consent).

SAN DIEGO COUNTY BAR ASSOCIATION

State law permits Directors to meet telephonically, and shareholders are permitted to cast their
proxies telephonically. While it is true that some shareholders who desire to participate in
shareholders' meetings are often precluded from doing so because they are too far away from the
meeting location, corporations should not be forced, regardless of their circumstances, to provide
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telephonic access to shareholders' meetings.  As written, this resolution paints all corporations
with the same brush.  As written the resolution also does not make clear that corporations have
the ability to establish rules and regulations for electronic participation. Some corporations are so
large that to provide telephonic access would render the annual meeting uncontrollable and
meaningless.  By contrast, some corporations are too small to warrant the large expenditure of
funds on sophisticated electronic equipment to suit the small number of people who would avail
themselves of it. 

The proposed amendment provides for telephonic access to shareholders' meetings if the board
elects to establish rules and regulations for so doing. It is logical to assume that most corporations
will establish such rules, since they regularly spend huge sums on mailings to assure obtaining a
quorum for annual meetings, and occasionally must reschedule an annual meeting for failure to
obtain a quorum on the first attempt. It is in everyone's best interest to do everything possible to
facilitate attendance of shareholders at meetings, but it is necessary to do so in an orderly fashion
that will not have the opposite ultimate effect of disenfranchising those attending in person in the
quest to extend participation to those desiring to attend by telephone.



AMENDMENT TO 07-02-2004 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Business and Professions Code section 17538.5 to read as 
follows:
 
 

§17538.5 1 
 (a)  It is unlawful in the sale or offering for sale of consumer goods or services for 
any person conducting, any business in this state which utilizes a post office box address, a 3 
private mailbox receiving service, or a street address representing a site used for the receipt 4 
or delivery of mail or as a telephone answering service, to fail to disclose the legal name 5 
under which business is done and, except as provided in paragraph (2) of subdivision (b), 6 
the complete street address from which business is actually conducted in all advertising 7 
and promotional materials, including order blanks and forms.  Any violation of the 8 
provisions of this section is a misdemeanor punishable by imprisonment in the county jail 9 

t exceeding six months, or by a fine not exceeding two thousand five hundred dollars 
,500), or by both. 
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(b)(1)  This section shall not apply to a person who sells the preponderance of 
ods and services at retail from trade premises which are open to the public regularly 
ring normal business hours where the post office box or telephone answering service is 
portive of and ancillary to the sales made or to any person who provides services 

rsuant to a license issued pursuant to this code or any other provision of law by a state 
ard or agency or, except for a person conducting a mail order or catalog business, by a 
y or county or city and county in this state, which has the person's current business street 
dress or home address on record and which is authorized to reveal that address to 
uiring persons. 

(2)  If a person conducts a business described in subdivision (a) from that person's 
idence, the person is not required to disclose the residence address if both of the 
lowing conditions are satisfied: 

(A)  The person's current business street address or home address is contained in a 
ited States Postal Service (USPS) Form 1583 that is filed with the USPS. 

(B)  The person has signed an acknowledgment form substantially in accordance 
th the provisions set forth in subdivision (f) which, among other things, authorizes the 
mmercial mail receiving agency to act as that person's agent for service of process. 

(c)  A commercial mail receiving agency (CMRA) shall not provide private 
ilbox receiving service to any customer until it obtains from that customer at least two 
ces of identification regarding that customer and provides to that customer an 
nowledgment, as set forth in subdivision (f), which (1) acknowledges the obligation to 

vise the CMRA of any change in address, (2) authorizes the CMRA to act as an agent 
 service of process, and (3) acknowledges the requirements of Sections 17200 and 
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500, which prohibit unfair competition and false advertising.  The commercial mail 
eiving agency shall thereafter maintain a copy of any United States Postal Service 
PS

36 
US  Form 1583 for each mailbox service customer, along with a copy of each of the two 

ces of identification used by the customer, for a period of two years after the 
mination of service to that customer.  Upon the request of the Department of Consumer 
fairs or any law enforcement agency conducting an investigation, the commercial mail 
eiving agency shall make available to the Department of Consumer Affairs or that law 

forcement agency, for purposes of that investigation and copying, its copy of the 
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(d)(1)  Every person receiving private mailbox receiving service from a CMRA in 
s state shall be required to sign an agreement, along with a USPS Form 1583, which 
thorizes the CMRA owner or operator to act as agent for service of process for the mail 
eiving service customer.  Every CMRA owner or operator shall be required to accept 
vice of process for and on behalf of any of their mail receiving service customers, and 
 two years after termination of any mail receiving service customer agreement.  
rsonal service on the owner, operator or person in charge of the CMRA at the time of 
vice

51 
ser  shall constitute personal service on the mail receiving service customer under 

ctions
52 
Se  415.10 and 416.90 of the Code of Civil Procedure.  Upon receipt of any process 

 any mailbox service customer, the CMRA owner or operator shall (A) within 48 hours 
er receipt of any process, place a copy of the documents or a notice that the documents 
re received into the customer's mailbox or other place where the customer usually 
eives his or her mail, unless the mail receiving service for the customer was previously 
minated, and (B) within five days after receipt, send all documents by first-class mail, to 
 last known home or personal address of the mail receiving service customer.  The 
RA shall obtain a certificate of mailing by

53 
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CM  completing USPS Form 3817 in connection 

th the mailing of the documents.  Service of process upon the mail receiving service 
stomer shall then be deemed perfected 10 days after the date of mailing. 
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If the CMRA owner or operator has complied with the foregoing requirements and 
vides to any party participating in a lawsuit involving a mail receiving service customer 
eclaration of service by mail, given under penalty of perjury along with a certificate of 
iling, the CMRA owner or operator shall have no further liability in connection with 
ing as agent for service of process for its mail receiving service customer. 

(2)  Upon complaint or inquiry concerning any CMRA mail receiving service 
stomer, the CMRA owner or operator shall inform the person making the complaint or 
uiry that the CMRA is an authorized agent for service of process on the mail receiving 
vice customer. 

(3)  Upon presentation of a certified copy of a judgment, the CMRA shall disclose 
the judgment creditor the last known address of any of its mail receiving service 
stomers against whom the judgment was obtained. 

(e)  An owner or operator of a CMRA who, acting in good faith, contacts a 
vernmental agency concerning suspected illegal or fraudulent activities carried out by a 
il receiving service customer shall have no liability for claims filed by the customer 
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sing out of that contact.  No owner or operator of a commercial mail receiving agency 
t maintains on file a copy of the United States Postal Service USPS Form 1583 for its 
vate mailbox receiving service customers and complies with subdivision (c) shall be 
ble for any illegal acts of any mail receiving service customer based only on the fact that 
 owner or operator of the CMRA provided mail receiving services to the customer. 
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(f)  The following acknowledgment and notice, substantially in the form set forth 
low, shall be delivered to each person obtaining private mailbox receiving service at a 

RA: 
CKNOWLEDGMENT BY PRIVATE MAILBOX SERVICE CUSTOMERS 

This acknowledgment is required by Section 17538.5 of the Business and 
fessions Code. 

Any person obtaining private mailbox receiving service in the State of California 
st read and acknowledge receipt of the following statement, which is to be kept on file 

this CMRA and will be made available, upon demand, to the Department of Consumer 
fairs or any law enforcement agency conducting an investigation. 

By requesting and obtaining use of a private mailbox receiving service in the State 
California, I acknowledge that: 

1.  I am obligated to disclose my actual home address or place of residence on a 
PS Form 1583 or other form as may later be developed and I further agree that I will 
vide prompt written notice to this CMRA of any subsequent change in my home 

dress or place of residence. 
2.  By signing below, I irrevocably authorize this CMRA to act as my agent for 

vice of process to receive any legal documents that may be served upon me. This 
thorization shall continue from the date of this agreement until two years after my mail 
eiving service has been terminated.  I understand that this CMRA will (A) place a copy 
the documents or a notice that the documents were received into my mailbox or other 
ce where I usually receive my mail, unless my mail receiving service has been 
minated, and (B) send all documents by first-class mail to the home or other address last 
own to the CMRA. 

3.  I further acknowledge that I understand that use of a private mailbox receiving 
vice for commercial purposes in the State of California requires the user to comply with 
 applicable laws, including Section 17538.5 of the Business and Professions Code and 
s prohibiting unfair competition and false advertising as set forth in Sections 17200 and 

500 of the Business and Professions Code.  Violation of these laws may result in 
minal or civil penalties or both.  I understand that the United States Postal Service USPS 
rm 1583 that must be prepared for each private mailbox receiving service customer shall 
 delivered to the local United States Post Office and a copy of the form must be retained 
 this CMRA and made available upon demand to the Department of Consumer Affairs or 
y law enforcement agency conducting an investigation.  I hereby agree to accept and 
ide by the foregoing requirements. 
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_______________            ______________________________________  
Date                                  Signature  
    ______________________________________  
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 121 
 122 
 123 
 124 
 125 

    Name Printed  
    ______________________________________  
    Street Address  
    ______________________________________  
    City                  State    Zip 

 
(Proposed new language underlined: language to be deleted stricken.) 04 as written. 
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RESOLUTION 07-02-04

DIGEST
Consumer Sales:  Service of Process on Designated Agent
Amends Business and Professions Code section 17538.5 to provide that personal service of
process may be effected via delivery to a commercial mail receiving agency.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends Business and Professions Code section 17538.5 to provide that personal
service of process may be effected via delivery to a commercial mail receiving agency.  This
resolution should be approved in principle because it would improve the ability of consumers to
effect personal service upon persons and entities that conduct business through an alternative
address.

Personal service is usually the best means of service because it is immediately effective (Code
Civ. Proc., § 415.10) and usually leaves no doubt as to whether service was actually made. 
However, more and more businesses are using rented mailboxes, post office boxes, or other
alternative addresses instead of traditional "bricks and mortar" premises.  It has thus become
increasingly difficult for plaintiffs to determine where personal service can be made and easier
for unscrupulous individuals or entities to evade service.  The use of such facilities also places
consumers at a disadvantage by requiring them to use substituted service, which delays the
prosecution of the action by adding ten days to the effective date of service.  (Code Civ. Proc.,
§§ 415.20, 415.95.)

Businesses that use rented mailboxes or other such addresses should not be able to insulate
themselves from personal service.  Personal service upon a commercial mail receiving agent
should be deemed effective as to the principal.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Business and Professions Code section 17538.5 to read as
follows:

1 §17538.5
2 (a)  It is unlawful in the sale or offering for sale of consumer goods or services for
3 any person conducting, any business in this state which utilizes a post office box address, a
4 private mailbox receiving service, or a street address representing a site used for the
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5 receipt or delivery of mail or as a telephone answering service, to fail to disclose the legal
6 name under which business is done and, except as provided in paragraph (2) of subdivision
7 (b), the complete street address from which business is actually conducted in all
8 advertising and promotional materials, including order blanks and forms.  Any violation of
9 the provisions of this section is a misdemeanor punishable by imprisonment in the county

10 jail not exceeding six months, or by a fine not exceeding two thousand five hundred
11 dollars ($2,500), or by both.
12 (b)(1)  This section shall not apply to a person who sells the preponderance of
13 goods and services at retail from trade premises which are open to the public regularly
14 during normal business hours where the post office box or telephone answering service is
15 supportive of and ancillary to the sales made or to any person who provides services
16 pursuant to a license issued pursuant to this code or any other provision of law by a state
17 board or agency or, except for a person conducting a mail order or catalog business, by a
18 city or county or city and county in this state, which has the person's current business street
19 address or home address on record and which is authorized to reveal that address to
20 inquiring persons.
21 (2)  If a person conducts a business described in subdivision (a) from that person's
22 residence, the person is not required to disclose the residence address if both of the
23 following conditions are satisfied:
24 (A)  The person's current business street address or home address is contained in a
25 United States Postal Service (USPS) Form 1583 that is filed with the USPS.
26 (B)  The person has signed an acknowledgment form substantially in accordance
27 with the provisions set forth in subdivision (f) which, among other things, authorizes the
28 commercial mail receiving agency to act as that person's agent for service of process.
29 (c)  A commercial mail receiving agency (CMRA) shall not provide private
30 mailbox receiving service to any customer until it obtains from that customer at least two
31 pieces of identification regarding that customer and provides to that customer an
32 acknowledgment, as set forth in subdivision (f), which (1) acknowledges the obligation to
33 advise the CMRA of any change in address, (2) authorizes the CMRA to act as an agent
34 for service of process, and (3) acknowledges the requirements of Sections 17200 and
35 17500, which prohibit unfair competition and false advertising.  The commercial mail
36 receiving agency shall thereafter maintain a copy of any United States Postal Service
37 USPS Form 1583 for each mailbox service customer, along with a copy of each of the two
38 pieces of identification used by the customer, for a period of two years after the
39 termination of service to that customer.  Upon the request of the Department of Consumer
40 Affairs or any law enforcement agency conducting an investigation, the commercial mail
41 receiving agency shall make available to the Department of Consumer Affairs or that law
42 enforcement agency, for purposes of that investigation and copying, its copy of the United
43 States Postal Service USPS Form 1583 and the two pieces of identification used by the
44 customer.
45 (d)(1)  Every person receiving private mailbox receiving service from a CMRA in
46 this state shall be required to sign an agreement, along with a USPS Form 1583, which
47 authorizes the CMRA owner or operator to act as agent for service of process for the mail
48 receiving service customer.  Every CMRA owner or operator shall be required to accept
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49 service of process for and on behalf of any of their mail receiving service customers, and
50 for two years after termination of any mail receiving service customer agreement. 
51 Personal service on the owner, operator or person in charge of the CMRA at the time of
52 service shall constitute personal service on the mail receiving service customer under
53 Sections 415.10 and 416.90 of the Code of Civil Procedure.  Upon receipt of any process
54 for any mailbox service customer, the CMRA owner or operator shall (A) within 48 hours
55 after receipt of any process, place a copy of the documents or a notice that the documents
56 were received into the customer's mailbox or other place where the customer usually
57 receives his or her mail, unless the mail receiving service for the customer was previously
58 terminated, and (B) within five days after receipt, send all documents by first-class mail, to
59 the last known home or personal address of the mail receiving service customer.  The
60 CMRA shall obtain a certificate of mailing by completing USPS Form 3817 in connection
61 with the mailing of the documents.  Service of process upon the mail receiving service
62 customer shall then be deemed perfected 10 days after the date of mailing.
63 If the CMRA owner or operator has complied with the foregoing requirements and
64 provides to any party participating in a lawsuit involving a mail receiving service customer
65 a declaration of service by mail, given under penalty of perjury along with a certificate of
66 mailing, the CMRA owner or operator shall have no further liability in connection with
67 acting as agent for service of process for its mail receiving service customer.
68 (2)  Upon complaint or inquiry concerning any CMRA mail receiving service
69 customer, the CMRA owner or operator shall inform the person making the complaint or
70 inquiry that the CMRA is an authorized agent for service of process on the mail receiving
71 service customer.
72 (3)  Upon presentation of a certified copy of a judgment, the CMRA shall disclose
73 to the judgment creditor the last known address of any of its mail receiving service
74 customers against whom the judgment was obtained.
75 (e)  An owner or operator of a CMRA who, acting in good faith, contacts a
76 governmental agency concerning suspected illegal or fraudulent activities carried out by a
77 mail receiving service customer shall have no liability for claims filed by the customer
78 arising out of that contact.  No owner or operator of a commercial mail receiving agency
79 that maintains on file a copy of the United States Postal Service USPS Form 1583 for its
80 private mailbox receiving service customers and complies with subdivision (c) shall be
81 liable for any illegal acts of any mail receiving service customer based only on the fact that
82 the owner or operator of the CMRA provided mail receiving services to the customer.
83 (f)  The following acknowledgment and notice, substantially in the form set forth
84 below, shall be delivered to each person obtaining private mailbox receiving service at a
85 CMRA:
86 "ACKNOWLEDGMENT BY PRIVATE MAILBOX SERVICE CUSTOMERS
87 This acknowledgment is required by Section 17538.5 of the Business and
88 Professions Code.
89 Any person obtaining private mailbox receiving service in the State of California
90 must read and acknowledge receipt of the following statement, which is to be kept on file
91 at this CMRA and will be made available, upon demand, to the Department of Consumer
92 Affairs or any law enforcement agency conducting an investigation.
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93 By requesting and obtaining use of a private mailbox receiving service in the State
94 of California, I acknowledge that:
95 1.  I am obligated to disclose my actual home address or place of residence on a
96 USPS Form 1583 or other form as may later be developed and I further agree that I will
97 provide prompt written notice to this CMRA of any subsequent change in my home
98 address or place of residence.
99 2.  By signing below, I irrevocably authorize this CMRA to act as my agent for

100 service of process to receive any legal documents that may be served upon me. This
101 authorization shall continue from the date of this agreement until two years after my mail
102 receiving service has been terminated.  I understand that this CMRA will (A) place a copy
103 of the documents or a notice that the documents were received into my mailbox or other
104 place where I usually receive my mail, unless my mail receiving service has been
105 terminated, and (B) send all documents by first-class mail to the home or other address last
106 known to the CMRA.
107 3.  I further acknowledge that I understand that use of a private mailbox receiving
108 service for commercial purposes in the State of California requires the user to comply with
109 all applicable laws, including Section 17538.5 of the Business and Professions Code and
110 laws prohibiting unfair competition and false advertising as set forth in Sections 17200 and
111 17500 of the Business and Professions Code.  Violation of these laws may result in
112 criminal or civil penalties or both.  I understand that the United States Postal Service USPS
113 Form 1583 that must be prepared for each private mailbox receiving service customer shall
114 be delivered to the local United States Post Office and a copy of the form must be retained
115 by this CMRA and made available upon demand to the Department of Consumer Affairs
116 or any law enforcement agency conducting an investigation.  I hereby agree to accept and
117 abide by the foregoing requirements.
118 _______________           ______________________________________ 
119 Date                                 Signature 
120 ______________________________________ 
121 Name Printed 
122 ______________________________________ 
123 Street Address 
124 ______________________________________ 
125 City                  State    Zip

(Proposed new language underlined: language to be deleted stricken.)

PROPONENT:  San Diego County Bar Association

STATEMENT OF REASONS:

Existing Law:  Business and Professions Code section 17538.5 provides important protections to
California consumers against the growing number of businesses and individuals conducting
business from home or other non-traditional locations.  Among these is a requirement to disclose
the legal name and complete address under and from which the business or individual conducts
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business in various communications.  The section also requires individuals who utilize the
services of a commercial mail receiving agency (“CMRA”) to provide the CMRA with their
forwarding address and to appoint the owner or operator of the CMRA as their agent for service
of process. 

This Resolution: Would expressly provide that personal service of process on the owner,
operator or person in charge of a CMRA is “personal service,” as contemplated by Code of Civil
Procedure sections 415.10 and 416.90.  The proposed language is intended to clarify and protect
the rights of consumers against evasive defendants, both resident and foreign, who might
otherwise escape lawful service of process.   The resolution also clarifies what is meant by
“certificate of mailing” as is found within this statute and throughout scattered sections of the
California Code; and inserts abbreviations where appropriate.

The Problem:  Code of Civil Procedure section 415.10 et seq. prescribes a number of acceptable
means by which service of process may be effected upon a party.  In particular, section 415.10
states that “personal service” shall consist of service upon the person(s) to be served.   Following
these manner of service provisions in section 415.10 et seq. are subsequent provisions as to the
persons and entities who may be served.  Section 416.90 specifically authorizes that “[a]
summons may be served on a person not otherwise specified in this article by delivering a copy
of the summons and of the complaint to such person or to a person authorized by him to receive
service of process.”  Many court clerks  are unaware that an individual, as well as a corporation,
may appoint an agent for service of process; and section 17538.5 of the Business and Professions
Code is not sufficiently clear as to exactly who at a CMRA must be served, or the effect of such
service.  Service on the owner, operator or person in charge of a CMRA should be considered
service on the customer who appointed that entity as his, her or its agent for service of process.
    
IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Martin A. Ramey, Ramey Law Group, A
Professional Corporation, 835 Fifth Avenue, Suite 307, San Diego, CA 92101, voice 619-696-
7700,  e-mail ramey@rameylawgroup.com

RESPONSIBLE FLOOR DELEGATE:

COUNTERARGUMENT

SANTA CLARA COUNTY BAR ASSOCIATION

Santa Clara County Bar Association approves the intent of this resolution. However we feel
there should be some delayed effectiveness for service under the proposed changes.  We
therefore suggest that the deletions in lines 61 and 62 be removed but the ten day delayed
effectiveness in line 62 be changed to five days.

For these reasons, Santa Clara County Bar Association opposes Resolution 7-02-04 as written.
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RESOLUTION 07-03-04

DIGEST
Financial Privacy: Capture of Electronic Signatures
Adds Civil Code section 1633.18 allowing consumers the option to personally sign paper
receipts instead of electronic receipts.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution adds Civil Code section 1633.18 allowing consumers the option to personally
sign paper receipts instead of electronic receipts.  This resolution should be disapproved because
at this time there appears to be a greater likelihood for fraudulent use of written signatures than
there is for electronic signatures.

There have been many known illegal uses of copies of sales receipts with written signatures or
carbons that are negligently discarded by persons.  Currently the stores that use electronic
signature devices are nationally known and probably have limited access to their main computers
where the electronic signatures are stored.  This is one small part of electronic commerce and
should be addressed as a comprehensive statutory scheme and not by a piecemeal approach.  

Additionally, the use of electronic signatures has reduced the number of employees that would
have access to consumer's information.  At this time it is unknown whether this resolution would
actually benefit the consumer. 

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Civil Code section 1633.18 to read as follows:

1 § 1633.18
2 (a) As used in this section, “consumer” shall have the same meaning as in
3 subdivision (d) of section 1761.
4 (b) Notwithstanding any other provision of law, no person shall require a
5 consumer, in any transaction, to use any electronic device that captures or duplicates the
6 image of the consumer’s handwritten signature.  Any person who requests or permits a
7 consumer to use an electronic device that captures the image of the consumer’s
8 handwritten signature shall permit the consumer, at his or her option, to sign a paper
9 document instead, and shall inform the consumer of the option to sign such a paper

10 document instead.
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(Proposed new language underlined; language to be deleted stricken)

PROPONENT:  Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law:  Permits merchants to require the use of electronic signature capture devices in
consumer transactions.

This Resolution:  Would provide a consumer with the right to sign a paper document instead of
using an electronic signature.

The Problem:  Many retail merchants now require that consumers sign on an electronic device
that captures the signature of the consumer.  Most of these merchants do not permit the customer
to sign a traditional paper charge slip or other document.  If they do, they often do not inform the
customer of that fact.

Consumers have concerns about the risks of using electronic signature capture devices.  A
signature on a paper document can be shredded and destroyed.  An electronic image of a
signature, on the other hand, cannot.  Once a consumer’s actual signature is captured and stored,
there is little to prevent that signature from being replicated or transmitted to others by an
unscrupulous employee, or from being stolen through a security flaw in the merchant’s system.

Since signatures are a unique symbol and are used in virtually every consumer transaction as a
means of identification, there should be greater protections afforded to their use.  Also,
consumers should have the option of signing a paper slip, and should be told of that option.

IMPACT STATEMENT

This resolution would not affect any other law, statute, or rule.

AUTHOR AND/OR RESPONSIBLE FLOOR DELEGATE:  Jim Weixel, Trevor & Weixel
LLP, 300 Tamal Plaza, Suite 180, Corte Madera, California 94925, telephone (415) 924-7147, e-
mail jweixel@trevorweixel.com.

COUNTERARGUMENTS

BAR ASSOCIATION OF NORTHERN SAN DIEGO

A consumer can pay cash and avoid an electronic signature or signing a paper document.  A
paper document can be scanned and electronically stored with the same risks as an electronic
signature capture device.  Identity theft from paper documents has been well publicized.  The
proponent offers no evidence that electronic signatures pose a greater risk of identity theft to
consumers than paper documents.  Electronic signatures are faster, cheaper and consume less
natural resources than signing paper documents.

mailto:jweixel@trevorweixel.com.
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SAN DIEGO COUNTY BAR ASSOCIATION

This resolution fails to recognize that the electronic world is here to stay. Reducing the use of
paper has both environmental merit and financial advantages. While there is certainly an
opportunity for unscrupulous employees to misuse electronic data, it is just as easy for the
average employee to misuse paper signatures as well.  Rather than require merchants to permit
paper signatures, it would be more effective to recommend legislation which would afford
greater protection of consumers' electronic signatures.

Further, if the author's concern is identity theft, the crux of the problem lies in the gathering of
information stored in databanks.  Signatures, electronic or otherwise, have little to do with it
because the thief establishes credit with his/her own signature and picture. If the concern is the
financial liability of a person whose signature has been fraudulently used to buy goods or
services on a credit card, federal law already addresses that issue and provides for a minimal
liability to the consumer. With respect to such misuse, if this problem were a serious one, no
doubt credit card companies (who shoulder the lion's share of the loss) would be calling for
legislation and other changes in the system to reduce their losses.

ORANGE COUNTY BAR ASSOCIATION

The resolution would force businesses using an electronic signature device at their retail location
to provide an option to the consumer of signing a paper receipt.  A signature on paper is subject
to the same abuses as an electronically captured signature, because the paper signature can be
scanned into a digital copier creating an electronic signature.  While the Orange County Bar
Association appreciates that the proposed resolution intends to provide protections to consumers
from identity theft, this measure does not adequately address that issue and would cause undue
burden to merchants.  
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RESOLUTION 07-04-04

DIGEST
Securities: Requirement of Customer Signature on Investment Objectives
Amends California Code of Regulations section 260.218.5 to require the signatures of the
customer and broker-dealer on recommendation records.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE 

History:
No similar resolutions found.

Reasons:
This resolution amends California Code of Regulations section 260.218.5 to require the
signatures of the customer and broker-dealer on the customer record required by section
260.218.5(a)(2).  This resolution should be approved because it provides for both the customer
and broker-dealer to confirm in writing what information is being relied upon when making
investment recommendations.

The average customer does not have sophisticated knowledge about investments and must rely
on professionals to advise them.  Most customers work hard for their funds and have limited
time or ability to re-earn the funds if lost.  Investment strategies can be based upon age, health,
financial status and investment objectives.  The duties of the broker, being fiduciary in character,
must be exercised with the utmost good faith and integrity. (Twomey v. Mitchum, Jones &
Templeton, Inc. (1968) 262 Cal. App. 2d 690, 708.)  The code currently requires the
broker-dealer to maintain a record of any recommendations and the customer's personal and
financial information.  It is the duty of the broker-dealer to collect the information needed before
making investment recommendations to customers.  By requiring the customer and broker-dealer
to sign the records, both parties are likely to make sure the information is complete and accurate.

When suits do arise over possible breach of fiduciary duty, most customers are unable to afford
to litigate with brokerage firms.  This simple requirement may make it a little easier for
customers to prove their case in an era of increased investment fraud.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
the Corporations Commissioner amend section 260.218.5 of Title 10 of the California Code of
Regulations as follows:

1 § 260.218.5
2 (a) Every broker-dealer shall make and keep current a record for each person who
3 becomes a customer after the effective date of this Section, which record shall state:
4 (1) The customer's name, date of birth, address, nationality or citizenship, tax
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5 identification or social security number, and the signatures of the customer, the agent
6 regularly handling the account and a supervisor designated pursuant to subsection (b) of
7 section 260.218.4 of these rules.
8 (2) If the broker-dealer, or any of its agents, has made any recommendation to the
9 customer to purchase, sell or exchange any security, the record for such customer shall

10 also state the customer's occupation, marital status, investment objectives, other
11 information concerning the customer's financial situation and needs which the broker-
12 dealer or the agent considered in making the recommendation, the signature of the
13 customer on a document setting forth the foregoing information, and the signature on that
14 same document of the broker-dealer or agent who made the recommendation to the
15 customer.
16 (b) If, after the effective date of this section, a broker-dealer, or any agent of such a
17 broker-dealer, has made any recommendation to a person who became a customer prior to
18 the effective date of this section, the broker-dealer shall make and keep current a record for
19 such customer which shall state the information required by subsections (a)(1) and (a)(2)
20 of this section.
21 (c) Any item of information required by subsection (a)(1) or (a)(2) of this section need
22 not be contained in the customer's record if, after reasonable inquiry, the customer declines
23 to furnish such item of information and a statement to that effect is placed in such record;
24 provided, however, that the customer's record must state the customer's name, address and
25 social security or tax identification number.
26 (d) Every broker-dealer shall make and keep current:
27 (1) A record or records with respect to each discretionary account which shall include:
28 (i) The customer's written authorization to exercise discretionary power or authority
29 with respect to such account.
30 (ii) The reasons given by the customer for granting discretionary authority in its
31 account.
32 (iii) The written approval of a supervisor designated pursuant to subsection (b) of
33 Section 260.218.4 of these rules and, if appropriate, the written approval of the person or
34 persons designated pursuant to subsection (d) of Section 260.218.4 of these rules of the
35 delegation of discretionary authority.
36 (iv) The written approval of a supervisor designated pursuant to Subsection (b) of
37 Section 260.218.4 of these rules of each transaction in such account indicating the exact
38 time and date of such approval.
39 (2) A separate file for all complaints by customers and persons acting on behalf of
40 customers. Such complaints shall be filed alphabetically by customer's name and shall
41 include copies of all material relating to the complaint, and record of what action, if any,
42 has been taken by the broker-dealer. Copies of such material and record of action taken
43 shall be kept in the office through which the customer account is handled.
44 (e) Every broker-dealer shall preserve all records required by this Section for a period
45 of not less than six years, the first two years in an easily accessible place. After the first
46 two years, a photograph on film may be substituted for the records for the balance of the
47 required time.

(Proposed new language underlined; language to be deleted stricken)
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PROPONENT:  Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law:  Does not require securities brokers to obtain a customer’s signature on an
investment objectives form. 

This Resolution:  Would require that a broker obtain the signature of the customer on a form
containing the customer’s financial information and investment objectives.

The Problem:  One of the most common issues in disputes between investors and securities
brokerage firms is whether the investments recommended by the broker were suitable in light of
the customer’s financial status, personal circumstances, and investment objectives.  Under
common law, state regulations, and industry rules, the broker must obtain all essential
information from the customer and must consider that information to determine that the
investments being recommended are suitable.  The failure to do so is negligence, a breach of
fiduciary duty, and even a species of fraud.  (Duffy v. Cavalier (1989) 215 Cal.App.3d 1517;
Vucinich v. Paine, Webber, Jackson & Curtis, Inc. (9th Cir. 1986) 803 F.2d 454; 10 Cal. Code.
Regs., §§ 260.218.2, 260.238; NYSE Rules 405, 476; NASD Rule 2310.)

Unsuitability cases often involve allegations that the broker misstated the customer’s financial
condition, net worth, and/or investment objectives on the account opening documents or other
profile in the firm’s records.  Although the customer and the broker always sign the account
application, the information bearing on suitability is often set forth in a separate document that is
not signed.  Requiring the customer and the broker to sign the document with the financial
information and investment objectives would reduce the risk of misstatement or
misunderstandings of those facts, and would improve the ability of the broker to recommend
investments that are truly suitable for the customer.

IMPACT STATEMENT

This resolution would not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Trevor & Weixel LLP, 300
Tamal Plaza, Suite 180, Corte Madera, California 94925, telephone (415) 924-7147. 

RESPONSIBLE FLOOR DELEGATE: Jim Weixel

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

Most customers trust their broker to have filled out the new account form accurately; and many
do not understand its terms, categories and stated options.  Merely requiring the customer's
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signature on the new account form, without more, would not solve the problem of unsuitable
recommendations; and is more likely to provide an additional defense to the broker than it is to
obtain more accurate information about the customer.

Requiring that the customer fill out the new account form, and sign it, would be a good first step
toward the proponent's expressed goal, especially if such form were required to provide space
and directions for the customer to state his or her investment goals and needs in the customer's
own words; a detailed explanation as to how the form will be used by the firm; and a detailed
explanation of the meaning the broker will assign to the choices provided-i.e., the meaning of
"moderately aggressive."



RESOLUTION 07-05-04

DIGEST
Consumer Contracts: Prohibition of Pre-dispute Arbitration Clauses in Consumer Contracts
Amends section 2a to Title 9 of the United States Code to provide that companies are prohibited
from using binding pre-dispute arbitration clauses in consumer transactions.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends section 2a to Title 9 of the United States Code to provide that companies
are prohibited from using binding pre-dispute arbitration clauses in consumer transactions.  This
resolution should be approved in principle because pre-dispute arbitration clauses in consumer
contracts are unconscionable and unenforceable under the standards of California law.

Under California law, a contract or clause is unenforceable if it is both procedurally and
substantively unconscionable. (Ting v. AT&T (9th Cir. 2003) 319 F.3d 1126, 1148, citing
Armendariz v. Found. Health Psychcare Servs., Inc. (2000) 24 Cal. 4th 83, 114.) A contract of
adhesion, i.e., a standardized contract drafted by the party of superior bargaining strength that
relegates to the subscribing party only the opportunity to adhere to the contract or reject it, is
procedurally unconscionable. (Ting, 319 F.3d at 1126.) Substantive unconscionability focuses on
the one-sidedness of contract terms. (Armendariz, 24 Cal.4th at 114.) Courts assessing whether a
clause is sufficiently bilateral go beyond facial neutrality to look at the actual effects of the
challenged provision. (ACORN v. Household Int'l, Inc. (N.D. Cal. 2002) 211 F. Supp. 2d 1160,
1172). Binding pre-dispute arbitration clauses in consumer contracts are both procedurally
unconscionable as contracts of adhesion and substantively unconscionable because they impose
on some consumers costs greater than those a complainant would bear if he or she would file the
same complaint in court. (See Armendariz, supra, 24 Cal.4th at 110-111.) 

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add section 2a to Title 9 of the United States Code as follows:

1 § 2a
2 (a) Notwithstanding any provision of law to the contrary, a written provision in any
3 consumer transaction or consumer contract which requires binding arbitration (whether by
4 the terms of such transaction or contract directly or at the request of any party to the
5 transaction or contract) to resolve any controversy arising out of or related to the
6 transaction or contract, or the failure to perform the whole or any part of the transaction or
7 contract, shall not be enforceable.
8 (b) Subsection (a) shall not apply with respect to a written agreement to determine
9 by binding arbitration an existing controversy arising out of a consumer transaction or
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10 consumer contract if the written agreement has been entered into by the parties to the
11 consumer transaction or consumer contract after the controversy has arisen.
12 (c) No requirement of binding arbitration (whether by the terms of such transaction
13 or contract directly or at the request of any party to the transaction or contract) to resolve
14 any controversy arising out of or related to a consumer transaction or consumer contract,
15 or the failure to perform the whole or any part of the transaction or contract, shall be
16 enforceable against a consumer if the requirement is contained in, communicated, or
17 imposed by means of a communication to the consumer from the person or entity
18 proposing to enforce the requirement of binding arbitration, including any of the
19 following:
20 (1) A mailing to the consumer.
21 (2) An insert, “envelope stuffer,” “blow-in,” or other such item included in a
22 mailing to the consumer.
23 (3) A printed message on an invoice, form, application, or statement.
24 (4) An electronic mail message or a message on a website.
25 (5) A statement, provision, assertion, or representation that the continued use,
26 purchase, or maintenance of an account, a membership, goods, or services constitutes the
27 consumer’s agreement to binding arbitration of controversies.
28 The examples set forth in this subsection are illustrative and not exclusive.
29 (d) No provision of this section shall be construed as annulling, altering, affecting,
30 or superseding any Federal law, or the laws of any State, relating to arbitration in
31 connection with consumer transactions or consumer contracts, except to the extent that
32 those laws are inconsistent with the provisions of this section, and then only to the extent
33 of the inconsistency.
34 (e) This section shall apply to all consumer transactions and consumer contracts
35 entered into on, or after the date of the enactment of this section, amendments entered into
36 on or after such date of enactment to any consumer transaction or consumer contract
37 without regard to the date such transaction was consummated or such contract entered into,
38 and to all controversies pending or filed on, or arising after, the date of such date of
39 enactment.
40 (f) For purposes of this section, the following definitions shall apply:
41 (1) “Consumer” means any individual.
42 (2) “Consumer transaction” means the sale, use, or rental of goods, services, or real
43 property, including an extension of credit or the provision of any other financial product or
44 service, to an individual in a transaction entered into primarily for personal, family, or
45 household purposes.
46 (3) “Consumer contract” means any standardized form contract between the parties
47 to a consumer transaction, whether in writing, in electronic form, in counterpart, or
48 otherwise.
49 (4) “Written” shall include all non-oral forms of communication, including printed
50 matter, typed matter, electronic mail, and website content. 

(Proposed new language underlined; language to be deleted stricken)

PROPONENT:  Bar Association of San Francisco

STATEMENT OF REASONS
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Existing Law:  Permits companies to impose non-negotiable, binding predispute arbitration
clauses on consumers in any transaction.

This Resolution:  Would prohibit the use of binding predispute arbitration clauses in consumer
transactions.

The Problem:  Over the past several years, mandatory arbitration provisions have crept into
every sort of consumer relationship.  Companies have grafted arbitration clauses onto credit card
accounts, utility services, health club memberships, software purchases, and virtually every other
kind of ordinary consumer services agreement, usually by means of fine print, “clickwrap,”
envelope stuffers, or other unfair and oppressive means.  Little by little, these contracts of
adhesion have forced consumers to give up their longstanding rights to pursue remedies in court. 
Instead, consumers are frequently being shunted into the arena of private arbitration, which
requires much higher filing fees (often as much as $1,200 or more), offers few procedural and
substantive protections, and provides virtually no avenues for appeal.

Ever since the advent of arbitration as a widespread method of dispute resolution, the courts
have subscribed to the idea that arbitration is a choice made freely by the parties as a fair and
favored alternative to litigation.  (See, e.g., Shearson/American Express, Inc. v. McMahon (1987)
482 U.S. 220, 232.)  That view ignores the realities of consumer transactions.  Arbitration
clauses are hardly a free choice; consumers have little or no ability to negotiate them out of a
preprinted form contract.  The only choice is “take it or leave it,” and don’t bother to read the
fine print.

This erosion of consumers’ rights should be halted.  No company should be able to use these
one-sided tactics to eliminate a consumer’s right to seek redress in court.  Binding arbitration
should not be imposed upon consumers unless it is agreed to after a dispute has arisen.

IMPACT STATEMENT

This resolution would affect numerous statutes and other provisions regarding the enforceability
of arbitration agreements in consumer contracts and transactions.

AUTHOR AND/OR PERMANENT CONTACT: Jim Weixel, Trevor & Weixel LLP, 300 Tamal
Plaza, Suite 180, Corte Madera, California 94925, telephone (415) 924-7147. 

RESPONSIBLE FLOOR DELEGATE:  Jim Weixel

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

This resolution goes overboard in correcting a problem which may not arise very often.  While
certain protections for consumers may be in order, in an age when the courts are so
overburdened, the solution is not to return to business as usual.  Instead a measured approach
should be taken with arbitration required in some instances and being permissive in others.  To
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allow everyone who has a few thousand dollar dispute to clog the court system ultimately
reduces access to the courts for others who have more serious grievances to redress.
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RESOLUTION 07-06-04

DIGEST
Corporate Shares: Rights of Shareholders on Redemption
Amends Corporations Code section 402 to provide that the holders of redeemable shares of a
corporation become creditors of the corporation once the corporation acts to redeem the shares.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Corporations Code section 402 to provide that the holders of redeemable
shares of a corporation become creditors of the corporation once the corporation acts to redeem
the shares.  The resolution should be disapproved because it is redundant and unnecessary.

Corporations Code section 509, subdivision (d), provides that after the corporation gives notice
of redemption and deposits the purchase price of the shares, the shareholders cease to be
shareholders and have only the right to receive the funds from the depositary, without interest,
becoming, in effect, creditors of the corporation.  To add the language suggested by the
resolution to section 402, a statute authorizing the issuance of redeemable shares, might be
construed as creating a separate class of creditors, and appears unnecessary and redundant.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to
amend California Corporations Code section 402 to read as follows:

1 § 402
2 (a) A corporation may provide in its articles for one or more classes or series of
3 shares which are redeemable, in whole or in part, (1) at the option of the corporation or (2)
4 to the extent and upon the happening of one or more specified events, and not otherwise
5 except as herein provided. A corporation may provide in its articles for one or more classes
6 or series of preferred shares which are redeemable, in whole or in part, (1) as specified
7 above, (2) at the option of the holder, or (3) upon the vote of at least a majority of the
8 outstanding shares of the class or series to be redeemed. An open end investment company
9 registered under the United States Investment Company Act of 1940 may, if its articles so

10 provide, issue shares which are redeemable at the option of the holder at a price
11 approximately equal to the shares' proportionate interest in the net assets of the corporation
12 and a shareholder may compel redemption of such shares in accordance with their terms.
13 (b) Any such redemption shall be effected at such price or prices, within such time
14 and upon such terms and conditions as are stated in the articles. When the articles permit
15 partial redemption of a class or series of shares, the articles shall prescribe the method of
16 selecting the shares to be redeemed, which may be pro rata, by lot, at the discretion of, or
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17 in a manner approved by, the board or upon such other terms as are specified in the
18 articles.
19 (c) No redeemable common shares, other than (1) shares issued by an open end
20 investment company registered under the United States Investment Company Act of 1940,
21 (2) shares of a corporation which has a license or franchise from a governmental agency to
22 conduct its business or is a member corporation of a national securities exchange
23 registered under the United States Securities Exchange Act of 1934, which license,
24 franchise or membership is conditioned upon some or all of the holders of its stock
25 possessing prescribed qualifications, to the extent necessary to prevent the loss of such
26 license, franchise or membership or to reinstate it, or (3) shares of a professional
27 corporation, as defined in Part 4 (commencing with Section 13400) of Division 3 of Title
28 1, shall be issued or redeemed unless the corporation at the time has outstanding a class of
29 common shares that is not subject to redemption.
30 (d) Any redemption by a corporation of its shares shall be subject to the provisions
31 of Chapter 5 (commencing with Section 500).  Nothing in this section shall prevent a
32 corporation from creating a sinking fund or similar provision for, or entering into an
33 agreement for, the redemption or purchase of its shares to the extent permitted by Chapter
34 5, but unless such purchase or redemption is permitted under Chapter 5, the holder of
35 shares to be so purchased or redeemed shall not become a creditor of the corporation;
36 provided that if such redemption or purchase is permitted under Chapter 5, the holders of
37 shares so purchased or redeemed shall cease to be shareholders with respect to such shares
38 and shall have no rights with respect thereto except the right to receive payment of the
39 redemption price of the shares without interest, and become a creditor of the corporation.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Los Angeles County Bar Association

STATEMENT OF REASONS

Existing Law:  Section 402 provides that holders of preferred shares that are redeemed or
purchased do not lose their status as shareholders and become creditors of the corporation  if the
redemption or purchase is not permitted under Chapter 5, but implies but does not state the
reverse where such redemption or purchase is permitted under Chapter 5. 

This Resolution:  Would expressly provide that where redemption or purchase of preferred
shares is permitted under Chapter 5, such holders lose their status as shareholders and become
creditors of the corporation.

The Problem:  Section 402 contains a negative implication that redemptions or purchases that are
permitted under Chapter 5 change the status of preferred holders from shareholders to creditors,
but does not expressly so provide.

IMPACT STATEMENT
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This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Lee R. Petillon, Petillon & Hansen, 21515
Hawthorne Blvd., Suite 1260, Torrance, CA 90503, 310/543-0500, fax 310/543-0550,
lpetillon@corplawp-h.com

RESPONSIBLE FLOOR DELEGATE:  Allan B. Duboff

COUNTERARGUMENTS

BAR ASSOCIATION OF NORTHERN SAN DIEGO

Chapter 5 limitations on a corporate redemption of stock, in essence, prevents shareholders from
being paid before the corporate creditors.  It does not follow that because the corporation meets
the asset to liability, retained earnings and overall solvency tests that the shareholders whose
stock is to redeemed should become creditors.  If the plan of redemption is to pay shareholders
over time, those shareholders should have the right to retain shareholder rights for the unpaid
shares.  A corporation may meet the redemption tests of Chapter 5 at the time the plan of
redemption is adopted but not meet those tests at the time of payment to redeemed shareholders. 
Since the operation of the corporation and its financial accounting may determine whether the
redeemed shareholders get paid, those shareholder may want to retain their voting and inspection
rights as shareholders.

SAN DIEGO COUNTY BAR ASSOCIATION

Since Section  402 of the Code expressly provides that shareholders whose preferred shares are
redeemed by the corporation do not become creditors unless the purchase or redemption is
permitted under Chap. 5, existing law is already sufficiently clear.
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RESOLUTION 07-07-04

DIGEST
Corporations: Notice of Actions Taken Without Meeting of Shareholders
Amends Corporations Code section 603(b)(1) to require that notice of actions taken without a
shareholders' meeting need be given only to those entitled to vote who have not consented to the
action.  

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends California Corporations Code section 603(b)(1) to require that notice of
actions taken without a shareholders' meeting need be given only to those entitled to vote who
have not consented to the action.  This resolution should be disapproved because all shareholders
need to know that actions have been taken.  

The mere fact that a particular shareholder consented does not eliminate his or her need to know
whether a majority consented and whether and when the proposed action was in fact taken.  This
resolution would also limit notice to shareholders entitled to vote on the particular proposed
action; but even those not entitled to vote may have a need to know about actions taken.  The
notice provision is hardly burdensome and serves to promote openness in corporate governance.  

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to
amend the California Corporations Code section 603(b)(1) to read as follows:

1 § 603
2 (a) Unless otherwise provided in the articles, any action that may be taken at any
3 annual or special meeting of shareholders may be taken without a meeting and without
4 prior notice, if a consent in writing, setting forth the action so taken, shall be signed by the
5 holders of outstanding shares having not less than the minimum number of votes that
6 would be necessary to authorize or take that action at a meeting at which all shares entitled
7 to vote thereon were present and voted.
8 (b) Unless the consents of all shareholders entitled to vote have been solicited in
9 writing,

10 (1) Notice of any shareholder approval pursuant to Section 310.317, 1152, 1201 or
11 2007 without a meeting by less than unanimous written consent shall be given at least 10
12 days before the consummation of the action authorized by that approval, to those
13 shareholders entitled to vote who have not consented in writing, and
14 (2) Prompt notice shall be given of the taking of any other corporate action
15 approved by shareholders without a meeting by less than unanimous written consent, to
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16 those shareholders entitled to vote who have not consented in writing.  Subdivision (b) of
17 Section 601 applies to that notice.
18 (c) Any shareholder giving a written consent, or the shareholder’s proxyholders, or
19 a transferee of the shares or a personal representative of the shareholder or their respective
20 proxyholders, may revoke the consent by a writing received by the corporation prior to the
21 time that written consents of the number of shares required to authorize the proposed
22 action have been filed with the secretary of the corporation, but may not do so thereafter. 
23 The revocation is effective upon its receipt by the secretary of the corporation.
24 (d) Notwithstanding subdivision (a), directors may not be elected by written
25 consent except by unanimous written consent of all share entitled to vote for the election of
26 directors; provided that the shareholders may elect a director to fill a vacancy, other than a
27 vacancy created by removal, by the written consent of a majority of the outstanding shares
28 entitled to vote.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Los Angeles County Bar Association

STATEMENT OF REASONS

Existing Law:  Section 603, subdivision (b)(1) requires that where written consents are solicited
in lieu of a meeting of shareholders, notice of approval of the shareholders’ action must be sent
to shareholders.

This Resolution:  Would provide that such notice would be required to be sent only to those
shareholders who did not furnish a written consent.

The Problem:  Section 603, subdivision (b) requires notice to be sent to shareholders where
written consents are solicited.  Section 603, subdivision (b)(1) deals with notices of special
important events such as mergers, transactions with interested directors, indemnification of
corporate officers, etc., whereas Section 603, subdivision (b)(2) deals with all other matters
which are the subject of written consents.  Although Section 603, subdivision (b)(2) requires that
such notice be sent only to shareholders who did not furnish written consents, Section 603,
subdivision (b)(1) is silent on the shareholders to whom notice is required to be sent.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Lee R. Petillon, Petillon & Hansen, 21515
Hawthorne Blvd., Suite 1260, Torrance, CA 90503, 310/543-0500, fax 310/543-0550,
lpetillon@corplawp-h.com

RESPONSIBLE FLOOR CONTACT:  Allan B. Duboff

COUNTERARGUMENT
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SAN DIEGO COUNTY BAR ASSOCIATION

While current law does not require notice of an action in lieu for more minor actions taken, it
does require it for major, important actions.  This is not oversight or an accident by legislators;
instead, it is an effort to insure that all shareholders are informed of the most important actions
that have been taken by the majority.

Written consents in lieu of a meeting can be obtained by a corporation by mail; therefore there is
no way for a shareholder to confirm that an action he or she may have consented to was actually
affirmed by the number of shareholders required in order to take the action without a meeting.  

Because Section 603(b)(1) deals with major actions of the corporation, it is both desirable and
necessary that all shareholders be well-informed of actions taken by the corporation, its board
and shareholders.
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RESOLUTION 07-08-04

DIGEST
Commercial Code: Repeal of Conflicting Statute: Cashing Check Under Protest
Repeals Civil Code section 1526, which addresses accord and satisfaction of negotiable
instruments, in favor of conflicting language in Commercial Code section 3311.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution repeals Civil Code section 1526, which addresses accord and satisfaction of
negotiable instruments, in favor of conflicting language in Commercial Code section 3311.  This
resolution should be disapproved because Civil Code section 1526 contains rules and procedures
that are not covered by Commercial Code section 3311.

Commercial Code section 3311 was enacted in 1992, five years after Civil Code section 1526
was enacted.  Civil Code section 1526 provides, inter alia, that accord and satisfaction can be
avoided by striking out words such as "payment in full" on a negotiable instrument.  Commercial
Code section 3311 does not have such a provision.

While Civil Code section 1526 contains language that conflicts with language in Commercial
Code section 3311, Commercial Code section 3311 does not cover all of the situations addressed
by Civil Code section 1526.  For example, Civil Code section 1526(b) provides specific rules for
triggering accord and satisfaction where debtors and creditors have entered into composition or
extension agreements.  Commercial Code section 3311 makes no reference to composition or
extension agreements.  

Similarly, the cases cited by the proponent, Woolridge v. JFL Electric (2002) 96 Cal.App.4th
Supp.52 and Directors Guild of America v. Harmony Pictures, Inc. (C.D. Cal. 1988) 32 F.
Supp.2d 1184, address limited situations and should not be read to sanction repeal of section
1526 in its entirety.  As noted by the court in Directors Guild the legislature did not mention
Civil Code section 1526 anywhere in the legislative history.  (Ibid. at p. 1191.)  It would be
imprudent to repeal each and every provision of Civil Code section 1526 based upon two cases
addressing limited scenarios, especially in light of the legislature's silence.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
repeal Civil Code section 1526 as follows:

1 §1526
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2 (a) Where a claim is disputed or unliquidated and a check or draft is tendered by
3 the debtor in settlement thereof in full discharge of the claim, and the words "payment in
4 full" or other words of similar meaning are notated on the check or draft, the acceptance of
5 the check or draft does not constitute an accord and satisfaction if the creditor protests
6 against accepting the tender in full payment by striking out or otherwise deleting that
7 notation or if the acceptance of the check or draft was inadvertent or without knowledge of
8 the notation.
9 (b) Notwithstanding subdivision (a), the acceptance of a check or draft constitutes

10 an accord and satisfaction if a check or draft is tendered pursuant to a composition or
11 extension agreement between a debtor and its creditors, and pursuant to that composition
12 or extension agreement, all creditors of the same class are accorded similar treatment, and
13 the creditor receives the check or draft with knowledge of the restriction.
14 A creditor shall be conclusively presumed to have knowledge of the restriction if a
15 creditor either:
16 (1) Has, previous to the receipt of the check or draft, executed a written consent to
17 the composition or extension agreement.
18 (2) Has been given, not less than 15 days nor more than 90 days prior to receipt of
19 the check or draft, notice, in writing, that a check or draft will be tendered with a
20 restrictive endorsement and that acceptance and cashing of the check or draft will
21 constitute an accord and satisfaction.
22 (c) Notwithstanding subdivision (a), the acceptance of a check or draft by a creditor
23 constitutes an accord and satisfaction when the check or draft is issued pursuant to or in
24 conjunction with a release of a claim.
25 (d) For the purposes of paragraph (2) of subdivision (b), mailing the notice by first-
26 class mail, postage prepaid, addressed to the address shown for the creditor on the debtor's
27 books or such other address as the creditor may designate in writing constitutes notice.

(Proposed new language underlined, language to be deleted stricken)

PROPONENT:  Bar Association of Northern San Diego County

STATEMENT OF REASONS:

Existing Law:  In Woolridge v. JFL Electric (2002) 96 Cal.App.4  Supp. 52; Directors Guild ofth

America v. Harmony Pictures, Inc. (C.D.Cal.1998) 32 F.Supp2d 1184, 1192; and L.A. Police
Protective League v. City of Los Angeles (1994) 27 Cal.App.4  168, 179 the courts have heldth

that  an accord and satisfaction occurs where a creditor endorses a check after striking out the
words “payment in full” on the check under Commercial Code section 3311, which as the last
enacted statute, supersedes the inconsistent Civil Code section 1526.

This Resolution:  Would repeal section 1526.

The Problem:  An irreconcilable statutory conflict exists as to the effect of striking out the words
“payment in full” from a check and then presenting the check for payment.  Section 3311
provides as follows:
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(a) If a person against whom a claim is asserted proves that (1) that person in
good faith tendered an instrument to the claimant as full satisfaction of the claim,
(2) the amount of the claim was unliquidated or subject to a bona fide dispute, and
(3) the claimant obtained payment of the instrument, the following subdivisions
apply.
(b) Unless subdivision (c) applies, the claim is discharged if the person against
whom the claim is asserted proves that the instrument or an accompanying
written communication contained a conspicuous statement to the effect that the
instrument was tendered as full satisfaction of the claim.
(c) Subject to subdivision (d), a claim is not discharged under subdivision (b) if
either of the following applies:
(1) The claimant, if an organization, proves that (A) within a reasonable time
before the tender, the claimant sent a conspicuous statement to the person against
whom the claim is asserted that communications concerning disputed debts,
including an instrument tendered as full satisfaction of a debt, are to be sent to a
designated person, office, or place, and (B) the instrument or accompanying
communication was not received by that designated person, office, or place.
(2) The claimant, whether or not an organization, proves that within 90 days after
payment of the instrument, the claimant tendered repayment of the amount of the
instrument to the person against whom the claim is asserted. This paragraph does
not apply if the claimant is an organization that sent a statement complying with
subparagraph (A) of paragraph (1).
(d) A claim is discharged if the person against whom the claim is asserted proves
that within a reasonable time before collection of the instrument was initiated, the
claimant, or an agent of the claimant having direct responsibility with respect to
the disputed obligation, knew that the instrument was tendered in full satisfaction
of the claim.

Section 1526 provides as shown above.

Commercial Code Section 3311 provides the better rule, since it both protects the debtor and
also allows an organizational creditor that must handle many payment checks through an
automated process to avoid an unintended accord and satisfaction by tendering repayment of the
amount within 90 days after payment.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Russell S. Kohn, Esq., Kohn Law Office,
2170 El Camino Real, Suite 206, Oceanside, CA 92054 (760) 721-8182,
rkohn@kohnlawoffice.com

RESPONSIBLE FLOOR DELEGATE:  Russell S. Kohn, Esq.
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RESOLUTION 07-09-04

DIGEST
Commercial Real Property:  Annual Reappraisal Requirement
Requests the Legislature submit a referendum to voters to amend California Constitution, Article
XIII-A, section 2, subdivision (a), to require the annual reassessment of the value of certain
commercial and industrial real property.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution requests the Legislature submit a referendum to voters to amend California
Constitution, Article XIII-A, section 2, subdivision (a), to require the annual reassessment of the
value of certain commercial and industrial real property.  This resolution should be approved in
principle because it would restore to the state funds necessary for the funding of education and
social programs that have suffered under the effects of Proposition 13.

Proposition 13, passed by the voters of California in 1978, has placed a limitation on the
reassessment of real property to determine real property taxes.  The effect of that limitation is to
hold assessed values at below market rates until properties are sold.  This has reduced the
amount of property tax revenue generated from real property in this state regardless of market
value increases.  This resolution proposes that a referendum be submitted to the voters of the
State to reconsider Proposition 13 as it affects commercial and industrial properties of a value
over two million dollars as of January 1, 2005.

This proposal would have no impact on residential properties or on commercial and industrial
properties valued at less than two million dollars as of January 1, 2005.  It would, however,
provide significant tax revenues from larger businesses and owners of substantial commercial
and industrial real estate.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations urges the
California Legislature to submit to the voters of California a referendum for an amendment to
article XIII-A, section 2, subdivision (a), of the California Constitution to require an annual re-
assessment of all commercial and industrial property with a value greater than two million
dollars as of January 1, 2005, to read as follows:

1 SEC. 2. 
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2 (a) The "full cash value" means the county assessor's valuation of real property as
3 shown on the 1975-76 tax bill under "full cash value" or, thereafter, the appraised value of real
4 property when purchased, newly constructed, or a change in ownership has occurred after
5 the 1975 assessment. All real property not already assessed up to the 1975-76 full cash
6 value may 
7 be reassessed to reflect that valuation.   Notwithstanding any other provision of law, all
8 commercial and industrial property with a value of two million dollars or more as of
9 January 1, 2005, shall be reassessed annually. For purposes of this section, "newly

10 constructed" does not include real property that is reconstructed after a disaster, as
11 declared by the Governor, where the fair market value of the real property, as
12 reconstructed, is comparable to its fair market value prior to the disaster. Also, the term
13 "newly constructed" shall not include the portion of reconstruction or improvement to a
14 structure, constructed of unreinforced masonry bearing wall construction, necessary to
15 comply with any local ordinance relating to seismic safety during the first 15 years
16 following that reconstruction or improvement.  However, the Legislature may provide that
17 under appropriate circumstances and pursuant to definitions and procedures 
18 established by the Legislature, any person over the age of 55 years who resides in property
19 that is eligible for the homeowner's exemption under subdivision (k) of Section 3 of
20 Article XIII and any implementing legislation may transfer the base year value of the
21 property entitled to exemption, with the adjustments authorized by subdivision (b), to any
22 replacement dwelling of equal or lesser value located within the same county and
23 purchased or newly constructed by that person as his or her principal residence within two
24 years of the sale of the original property. For purposes of this section, "any person over the
25 age of 55 years" includes a married couple one member of which is over the age of 55
26 years. For purposes of this section, "replacement dwelling" means a building, structure, or
27 other shelter constituting a place of abode, whether real property or personal property, and
28 any land on which it may be situated. For purposes of
29 this section, a two-dwelling unit shall be considered as two separate single-family
30 dwellings. This paragraph shall apply to any replacement dwelling that was purchased or
31 newly constructed on or after November 5, 1986.  In addition, the Legislature may
32 authorize each county board of
33 supervisors, after consultation with the local affected agencies within the county's
34 boundaries, to adopt an ordinance making the provisions of this subdivision relating to
35 transfer of base year
36 value also applicable to situations in which the replacement dwellings are located in that
37 county and the original properties are located in another county within this State. For
38 purposes of this
39 paragraph, "local affected agency" means any city, special district, school district, or
40 community college district that receives an annual property tax revenue allocation. This
41 paragraph shall apply to any replacement dwelling that was purchased or newly
42 constructed on or after the date the county adopted the provisions of this subdivision
43 relating to transfer of base year value, but shall not apply to any replacement dwelling that
44 was purchased or newly constructed before November 9, 1988.  The Legislature may
45 extend the provisions of this subdivision relating to the transfer of base year values from
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46 original properties to replacement dwellings of homeowners over the age of 55 years to
47 severely disabled homeowners, but only with respect to those replacement dwellings
48 purchased or newly constructed on or after the effective date of this paragraph. 
49 [Sections (b) through (j) remain unchanged]

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  National Lawyers Guild, San Francisco Chapter

STATEMENT OF REASONS

Existing Law:  Existing law includes all real property in California under the protection of
Proposition 13, California Constitution Article XIII-A, Section 2, passed by the voters on June 6,
1978 which precludes annual reassessments of the value of all real property.

This Resolution:  Requests the legislature to submit to the voters a referendum for a
constitutional amendment to remove commercial and industrial properties with a value over $2
Million on 1/1/05 from continued protection against annual reassessment. 

The Problem:  Proposition 13 prohibited annual reassessment of the value of real property in
California and did not distinguish between property uses.  This has resulted in a substantial
reduction in property tax revenue for state and local governments in California over the past 25
years.  This has been particularly evident during the past two years due to the economic
recession caused by the collapse of the dot com phenomenon and other factors.

The consequences of this drastic reduction of tax revenue threatens to affect every type of
government service provided by state and local governments and special districts in this state,
including, EDUCATION, HEALTHCARE, PUBLIC SAFETY SERVICES, THE JUDICIAL SYSTEM,
RECREATION SERVICES, ENVIRONMENTAL PROTECTION, CHILD PROTECTION, TRANSPORTATION

SERVICES, and every other governmental function.  

This resolution suggests a modest but significant change in Proposition 13.  It does not apply that
change to real property used for residential purposes–either by homeowner or apartment
owner–or to commercial or industrial property with a value of less than $2 Million as of 1/1/05. 
The purpose of these exemptions is to continue the protection of individuals, with respect to their
homes or apartments, and small businesses.  

Recent opinion surveys indicate that a majority of the residents of California favor this
modification and would support it if given the opportunity to consider it as a constitutional
amendment.  This resolution asks that the legislature approve a referendum allowing the voters
of California an opportunity to make that choice.

IMPACT STATEMENT:
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This resolution will affect Proposition 13, California Constitution, Article XIII-A, to allow
annual reassessment of commercial and industrial properties with a value more than $2 Million
as of 1/1/05 and will generate additional tax revenue which can be used to provide government
services.

AUTHOR AND/OR PERMANENT CONTACT:  Dennis S. Weaver, McDonnell & Weaver, 
4091-24th Street, San Francisco, CA 94114, Telephone (415) 641-0700, Fax (415) 641-0795, 
e-mail: HaveAGoodDay@msn.com.

RESPONSIBLE FLOOR DELEGATE:  Dennis S. Weaver

COUNTERARGUMENTS

BAR ASSOCIATION OF NORTHERN SAN DIEGO

This resolution discriminates against commercial and industrial real estate by requiring its fair
market value to be reassessed each year for property taxes.  This type of property is generally
leased to tenants, including attorneys and law firms, with triple net leases that require the tenants
to pay all property taxes.  Since the proposed increase in property taxes will be passed through to
the tenants, this resolution will result in an automatic rent increase for most attorneys, law firms
and other tenants in California.  Likewise, it will result in automatic price increases for most
consumers and the services and products they purchase, as the increase in property taxes will be
passed on to tenants and their consumers.  This resolution is anti-consumer and anti-business and
contributes to California's image as being unfriendly to business.

SAN DIEGO COUNTY BAR ASSOCIATION

In an economic climate where businesses are fleeing the state due to the unrelenting and
ever-increasing costs of doing business in California, especially workers' compensation
insurance, such a measure may truly be the "straw that broke the camel's back".  This resolution
is grossly over-simplistic.  It takes no account of the highly inflated real property market
currently existing in California.  Further, since the resolution applies to all commercial and
industrial properties "with a value of two million dollars or more…," it takes no notice of the
equity a business owner might have or not have in the property.  Since commercial and industrial
property loans are often available through private sources for 75% or more LTV, a business
owner could have less than $500,000 equity in his/her business property-and that would be on
paper only.  This resolution would result in an owner who has held a property for a number of
years suddenly being required to come up with 5, 10 or even 15 times the amount of tax paid in
2004, and would probably result, in numerous instances, in the requirement to refinance in order
to pay property taxes due. 

It has become a way of life for the individual in California to demand much of government --
goods and services that are desirable to many, but for which those same people do not want to
pay out of their own pockets.  It's time to stop before we the citizens of this privileged state push
many more smaller businesses away to surrounding states like Nevada, Arizona, Oregon and
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Washington simply because owners can no longer make ends meet in business-unfriendly
California.

Since individuals partake of the numerous benefits of residing in California, and under Prop 13,
California has among the lowest of property taxes in the nation, it is most appropriate for
individuals to bear a portion of the burden of maintaining a fiscally sound state of finances in the
state.  Rather than raise the reassessment of commercial and industrial properties, why not raise
the maximum percentage of tax permitted on all properties from 1% to 1.25% or 1.5% and
spread the burden of paying for services that all of us want in a fair and equitable manner?
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AMENDMENT TO RESOLUTION 08-01-04 
 
   
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Code of Civil Procedure section 405.25 to read as follows: 
 

§405.25 1 
 When a party to an action who has the right to file, record and serve a notice of 2 
pendency of action with respect to property identified in the action has not done so, any 3 
party to the action claiming a right, title or interest in the property may file and serve a 4 
notice demanding that the party who did not file, record and serve a notice of pendency of 5 
action do so within 15 days of service of the notice.  If the party so notified fails to file, 6 
record and serve a notice of pendency of action within the time provided, then the 7 
provisions of Section 405.30 et seq. shall apply as if a notice of pendency of action has 8 
been filed, recorded and then unconditionally expunged.9 

 
(Proposed new language underlined; language to be deleted stricken) 
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RESOLUTION 08-01-04

DIGEST
Real Property:  Lis Pendens Recording and Expungement
Amends Code of Civil Procedure sections 405.20 and 405.21 to permit any party to an action in
which a real property claim is asserted to file a lis pendens and expungement of same to clear
title to the real property.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Code of Civil Procedure sections 405.20 and 405.21 to permit any party
to an action in which a real property claim is asserted to file a lis pendens and expungement of
same to clear title to the real property.  This resolution should be disapproved because it would
establish an unnecessary, and probably ineffective, procedure when litigation is pending and a lis
pendens is not filed by one who asserts a real property claim.

This resolution proposes a questionable procedure in which one party would both file and seek
expungement of a lis pendens.  This would occur only in those cases in which a plaintiff, having
a claim of an interest in real property, but for reasons unknown to the property owner, fails to
file a lis pendens.  Since the failure of the plaintiff to file the lis pendens results in no harm to the
property owner, that is, no lien attaches to the property, the proposed remedy appears
unnecessary.

If there is a demonstrable need for a remedy for property owners who are harmed by the failure
of a plaintiff to file a lis pendens, a better solution could be a requirement for notice to a party
claiming an interest in the property who, absent the filing of a lis pendens within a short period
of time, e.g., 10 or 30 days, would thereafter lose his, her or its claim of any potential lien in the
subject property.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure sections 405.20 and 405.21 to read as
follows:

1 §405.20
2 A party to an action who asserts in which a real property claim is asserted may
3 record a notice of pendency of action in which that real property claim is alleged.  The
4 notice shall be recorded in the office of the county recorder of each county in which all or
5 part of the real property is situated.  The notice shall contain the names of all parties to the
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6 action and a description of the property affected by the action.
7
8 §405.21
9 An attorney of record in an action may sign a notice of pendency of action. 

10 Alternatively, a judge of the court in which an action that includes a real property claim is
11 pending may, upon request of a any party thereto, approve a notice of pendency of action. 
12 A notice of pendency of action shall not be recorded unless (a) it has been signed by the
13 attorney of record, (b) it is signed by a party acting in propria persona and approved by a
14 judge as provided in this section, or (c) the section is subject to Section 405.6. , or (d) it
15 has otherwise been ordered by a judge.  Nothing in this chapter shall preclude the Court
16 from ordering the recordation of a notice of pendency and the simultaneous expungement
17 thereof pursuant to Section 405.30 et seq.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT:  San Diego County Bar Association

STATEMENT OF REASONS

Existing Law:  Code of Civil Procedure section 405.20 provides that only the party who asserts a
real property claim in an action may, but need not, file a lis pendens pursuant to the requirements
of section 405.21.  A defendant may file a lis pendens only if he or she files a cross-complaint
also alleging a real property claim against the plaintiff or other person.

This Resolution:  Would allow a defendant to file a lis pendens, so that upon order of the court it
can be expunged thereby removing a cloud on title.

The Problem:  Under current law, there are several types of real property claims that require the
filing and recordation of a notice of pendency (lis pendens) including among others, an action to
quiet title obtained by adverse possession (Code Civ. Proc., § 760.010, subd. (b)), an action to
partition land (Code Civ. Proc., § 872.250, subd. (a)), an action to quiet title to tax deeded
property (Rev. & Tax. Code, § 3956).  However there are a greater number of claims in which
the filing of a lis pendens is voluntary; for example, in an action for specific performance of a
contract for the sale of real property or an action to foreclose a deed of trust or a mortgage.  The
purpose of the lis pendens is to give notice to the world that certain real property is the subject of
litigation.  Regardless of whether a lis pendens is recorded, an owner of real property offered for
sale is obligated under existing law to give notice to any prospective purchaser that the real
property is the subject of litigation.  Under existing law, if a judge determines that no real
property claim exists, or that plaintiff has not proven by a preponderance of the evidence that the
claim is valid, the judge may order the lis pendens expunged.  The expungement serves to
confirm for prospective purchasers, title insurers, lenders and others that there are no clouds on
title arising from the real property claims at issue.  When, however, a plaintiff fails to file a lis
pendens, the defendant-owner of real property, while clearly obligated to disclose the existence
of the litigation, currently has no way to clear title to the property once the issue is resolved,
potentially resulting in lost sales.
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This resolution permits a defendant-owner of real property to obtain a court order permitting the
recordation and simultaneous expungement of a lis pendens in order to remove any clouds on
title created by real property litigation.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND /OR PERMANENT CONTACT:  Franne M. Ficara, First Mission Financial,
LLC, 835 Fifth Ave., Ste. 309, San Diego, CA  92101, voice 619-238-5534, fax 619-238-5548,
e-mail fmfgroup@tns.net; Steven S. Wall, Luce Forward Hamilton & Scripps, LLP, 600 W.
Broadway, Ste. 2600, San Diego, CA 92101, voice 619-236-1414, fax 619-232-8311

RESPONSIBLE FLOOR DELEGATE:  Franne M. Ficara
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RESOLUTION 08-02-04

DIGEST
Levy Upon Deposit Account: Particular Branch or Office Not Required
Amends Code of Civil Procedure section 684.110 to allow a judgment creditor to levy on a
debtor's bank accounts by serving any office or branch of the institution.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to Resolution 11-08-03 which was disapproved.

Reasons: 
This resolution would amend Code of Civil Procedure section 684.110 to allow a judgment
creditor to levy on a debtor's bank accounts by serving any office or branch of the institution.
This resolution should be approved in principle because account tracking by computer has
become so widespread that serving the resident branch is unnecessary since one branch should
be able to identify the account quickly. 

The current version of this section was enacted in 1982 and has not been amended. The
increasing use of technology should allow for a more expeditious means of levying on a bank
account. Since 1982, financial institutions have developed the capability of tracking all accounts
by computer. This resolution would make levying easier and less expensive. A judgment creditor
should be able to serve any local branch of a financial institution in order to locate accounts of
the debtor that may reside in any number of branches. The resolution would also preclude the
debtor from avoiding or frustrating execution by changing branches when execution is
anticipated.

Except for the criticism that the phrases "any office or branch" and "other person in charge" are
too uncertain, the proponent has resolved the questions raised by the Resolutions Committee in
2003. 

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 684.110 to read as follows:

1 §684.110
2 (a)  Subject to subdivisions (b,) (c), and (d) and (e), if a writ, notice, order, or other
3 paper is required to be personally served under this title, service shall be made in the same
4 manner as a summons is served under Chapter 4 (commencing with Section 413.10) of
5 Title 5.
6 (b)  If the paper is required to be personally served under this title and service on an
7 attorney is required under Article 1 (commencing with Section 684.010), service shall be
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8 made on the attorney in the manner provided in Section 684.040.
9 (c)  If the service is on (1) a financial institution, (2) a title insurer (as defined in

10 Section 12340.4 of the Insurance Code) or underwritten title company (as defined in
11 Section 12340.5 of the Insurance Code), or (32) an industrial loan company (as defined in
12 Section 18003 of the Financial Code), service shall be made at the office or branch that has
13 actual possession of the property levied upon or at which a deposit account levied upon is
14 carried and shall be made upon the officer, manager, or other person in charge of the office
15 or branch at the time of service.
16 (d)  If the service is on a financial institution, service shall be made at any office or
17 branch of that institution, and shall be made upon the officer, manager, or other person in
18 charge of the office or branch at the time of service.
19 (e)  Subject to subdivisions (c) and (d), if a levy is made by personally serving a
20 copy of the writ and notice of levy on a third person, service on the third person shall be
21 made in the same manner as a summons may be served under Section 415.10 or 415.20.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  San Diego County Bar Association

STATEMENT OF REASONS

Existing Law:  Code of Civil Procedure section 700.140 provides for a judgment creditor to levy
on a judgment debtor’s deposit account by serving a copy of the writ of execution and a notice of
levy on the financial institution with which the deposit account is maintained.  Section 684.110,
subdivision (c), further limits this right by providing that if service is on a financial institution,
such service shall be made at the particular office or branch “at which a deposit account levied
upon is carried.”  The net result is that a judgment creditor must know a judgment debtor’s
actual bank branch in order to successfully levy on a deposit account.

This Resolution:  Would enable a judgment creditor to successfully levy on the deposit account
of a judgment debtor by service upon the financial institution at which such deposit account is
maintained, by proper service upon any branch or office of such institution, and without regard
to whether the particular branch served is the one at which the debtor does his or her banking
business. 

The Problem:  Game-playing, and worse, legislatively mandated obstacles to the collection of
validly awarded and sustained judgments, are intolerable.  The present requirement that the
judgment creditor ascertain not only the financial institution, but also the particular branch at
which the judgment debtor banks, in order to levy on a deposit account is absurd.  The costs and
probability of misinformation and/or “mis-guessing” make this method of collection impractical. 
Judgment debtors are able to escape the payment of debts fully litigated and decided in a court of
law.  No justification based on costs or burdens to financial institutions can realistically be
advanced in light of present-day record keeping practices and available technology.

IMPACT STATEMENT
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This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Virginia H. Gaburo, Virginia H. Gaburo &
Associates, 4370 La Jolla Village Dr., Ste. 980, San Diego, CA 92122-1233, voice 858-546-
0183, e-mail vhg@san.rr.com; co-author: Gina Dronet.

RESPONSIBLE FLOOR DELEGATE: 
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RESOLUTION 08-03-04

DIGEST
Lis Pendens: Notice of Withdrawal by Attorney
Amends Code of Civil Procedure section 405.50 to allow a party's attorney to execute and record
the notice of withdrawal of lis pendens.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History: 
No similar resolutions found.

Reasons:
This resolution amends Code of Civil Procedure section 405.50 to allow a party's attorney to
execute and record the notice of withdrawal of lis pendens.  This resolution should be approved
in principle because it renders the procedure for recording a withdrawal of lis pendens more
consistent with the procedure for recording a notice of lis pendens and eliminates unnecessary
delay in the facilitation of settlements.

Code of Civil Procedure section 405.21 permits a party's attorney to sign and record a notice of
lis pendens.  Code of Civil Procedure section 405.50 authorizes only a party or a party's
successor in interest to sign and record the notice of withdrawal of lis pendens.  It appears that
this discrepancy is an oversight since there is no discussion in the legislative history of section
405.50 or case law of why a party's attorney should not execute and record the notice of
withdrawal. Furthermore, permitting a party's attorney to sign and record the notice of
withdrawal would expedite the completion of settlements since an attorney is often in a position
to execute and record documents more quickly than the client in the normal course of business.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 405.50 to read as follows:

1 § 405.50
2 At any time after notice of pendency of an action has been recorded pursuant to this
3 title or other law, the notice may be withdrawn by recording in the office of the recorder in
4 which the notice of pendency was recorded a notice of withdrawal executed by the party
5 who recorded the notice of pendency of action, by the party’s attorney of record in the
6 action, or by the party's successor in interest. The notice of withdrawal shall be
7 acknowledged.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  San Diego County Bar Association
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STATEMENT OF REASONS

Existing Law:  Permits a party’s attorney of record to sign and record the notice of pending
action (lis pendens), but only authorizes the party to sign and record the notice of withdrawal of
the lis pendens. 

This Resolution:  Would enable the party’s attorney of record to sign and record a notice of
withdrawal of a lis pendens on behalf of the party.

The Problem:  Although the statute authorizing the recording of a lis pendens specifically
authorizes either the party or the party’s attorney of record to sign and record the lis pendens, the
statute authorizing the withdrawal of the lis pendens authorizes only the party to sign the notice
of withdrawal of the lis pendens. The requirement that the notice be signed by the client makes
the withdrawal process potentially more cumbersome, and can delay the efforts of parties and
their attorneys to complete the documentation necessary to complete settlements.  There is no
logical reason why the party’s attorney, who already has the authority to sign the lis pendens
itself, should not be authorized to sign a notice of withdrawal. 

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Arthur M. Wilcox, Jr., 501 W. Broadway, Ste.
750, San Diego, CA 92101, tel. 619-696-6788, fax 619-696-8685, e-mail awilcox@far-law.com

RESPONSIBLE FLOOR DELEGATE:  Arthur M. Wilcox, Jr.
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RESOLUTION 08-04-04

DIGEST
Punitive Damages: Service of Statement 
Amends Code of Civil Procedure section 425.115, subdivisions (g) (1) and (2), to change the
word "motion" to "statement."

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends Code of Civil Procedure section 425.115, subdivisions (g) (1) and (2), to
change the word "motion" to "statement."  This resolution should be approved in principle
because it would make consistent the name of the document served on a defendant in a default
judgment for punitive damages.

While section 425.115 refers to the document served on a defendant in a default judgment for
punitive damages as a "statement," subsections (g) (1) and (g) (2) refer to that same document as
a "motion." This resolution would make the statute consistent and remove confusion about
service of a "motion" instead of a "statement."  

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 425.115 to read as follows:

1 §425.115
2 (a) As used in this section:
3 (1) "Complaint" includes a cross-complaint.
4 (2) "Plaintiff" includes a cross-complainant.
5 (3) "Defendant" includes a cross-defendant.
6 (b) The plaintiff preserves the right to seek punitive damages pursuant to Section
7 3294 of the Civil Code on a default judgment by serving upon the defendant the following
8 statement, or its substantial equivalent:
9 NOTICE TO

10 _________________________________________________________________: 
11 (Insert name of defendant or cross-defendant)
12  _________________________________________________________ reserves the right
13 to seek
14 (Insert name of plaintiff or cross-complainant) 
15 $ _________________ in punitive damages when
16 ______________________________________ 
17    (Insert dollar amount)          (Insert name of plaintiff or cross-
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18 complainant)
19 seeks a judgment in the suit filed against you.
20 _________________________________________      _______________
21 (Insert name of attorney or            (date)
22 party appearing in propria persona)
23 (c) Where the plaintiff seeks punitive damages pursuant to Section 3294 of the
24 Civil Code, and where the defendant appears in the action, the plaintiff shall not be limited
25 to the amount set forth in the statement served on the defendant pursuant to this section.
26 (d) A plaintiff who serves a statement on the defendant pursuant to this section
27 shall be deemed to have complied with Sections 425.10 and 580 of this code and Section
28 3295 of the Civil Code.
29 (e) The plaintiff may serve a statement upon the defendant pursuant to this section,
30 and may serve the statement as part of the statement required by Section 425.11.
31 (f) The plaintiff shall serve the statement upon the defendant pursuant to this
32 section before a default may be taken, where the motion for default judgment includes a
33 request for punitive damages.
34 (g) The statement referred to in subdivision (b) shall be served by one of the
35 following methods:
36 (1) If the party has not appeared in the action, the statement motion shall be served
37 in the same manner as a summons pursuant to Article 3 (commencing with Section 415.10)
38 of Chapter 4 of Title 5 of Part 2 of the Code of Civil Procedure.
39 (2) If the party has appeared in the action, the statement motion shall be served
40 upon his or her attorney, or upon the party if he or she has appeared without an attorney,
41 either in the same manner as a summons pursuant to Article 3 (commencing with Section
42 415.10) of Chapter 4 of Title 5 of the Code of Civil Procedure or in the manner provided
43 by Chapter 5 (commencing with Section 1010) of Title 14 of Part 2 of the Code of Civil
44 Procedure.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT:  San Diego County Bar Association 

STATEMENT OF REASONS

Existing Law:  Code of Civil Procedure section 425.115 provides that, in order to obtain a
default judgment for punitive damages against a defendant/cross-defendant, the plaintiff/cross-
complainant must first serve the defendant/cross-defendant with a statement (the form of which
is set forth in the statute) that specifies the amount of punitive damages being sought.

This Resolution:  Would clarify an ambiguity in the statute making it clear that it is the
“statement” of the amount of punitive damages that must be served.

The Problem:  Enacted in 1995, Code of Civil Procedure section 425.115 provides for the
service on a defendant/cross-defendant of a very specific statement notifying the
defendant/cross-defendant of the amount of punitive damages that the plaintiff/cross-
complainant seeks to recover before the plaintiff/cross-complainant can obtain a default. 
Unfortunately, subsections (g)(1) and (g)(2) of section 425.115 confuse the matter by stating that



08-04-03

“the motion” rather than “the statement” must be served on the defaulting party.  This appears to
simply be a mistake in the drafting of the statute.  There is no “motion” to be served.

Both the statute and its legislative history are very clear that it is the statement of the claim of
punitive damages, not a “motion”, that must be served on the defaulting party before the default
can be taken.  All of the practice books (Rutter Group, Bender’s Pleading and Practice, etc.)
confirm this.  This resolution corrects the error in the statutory language.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Steven S. Wall, Luce, Forward, Hamilton &
Scripps LLP, 600 West Broadway, Suite 2600, San Diego, CA 92101, voice 619-699-2469, fax
619-446-8245, e-mail swall@luce.com. 

RESPONSIBLE FLOOR DELEGATE:  Steven S. Wall
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RESOLUTION 08-05-04

DIGEST
Sanctions: Not Applicable to Advocacy Before the Court 
Amends Code of Civil Procedure section 177.5 to exclude from sanctions any act by an attorney
arguing in open court.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Same as Resolution 4-10-02 which was disapproved.

Reasons:
This resolution amends Code of Civil Procedure section 177.5 to exclude from sanctions any act
by an attorney arguing in open court. This resolution should be approved in principle because
sanctions for in-court conduct should be limited to acts for which the court may find the attorney
in contempt.

Attorneys are advocates.  Their primary responsibility is to their client, and the strength of their
advocacy should not be limited by the fear of being sanctioned.  There is already sufficient
protection from overly disruptive conduct in the law of contempt.  Code of Civil Procedure
section 1209 defines conduct which is "in contempt of the authority of the court."  Such conduct
includes, among other things, 1) disorderly or insolent behavior toward the judge; 2) boisterous
conduct which tends to interrupt a trial or other judicial proceeding; 3) disobedience of a court
order; and 4) any other unlawful interference with the process of the court.  This power of
contempt is sufficient to ensure that any conduct which goes beyond the bounds of zealous
advocacy can be dealt with appropriately by the court.  There is no need for additional sanctions
under section 177.5 for advocacy of counsel before the court.

The resolution also ensures an attorney will not be sanctioned for speech in court which, as much
as a judge may personally dislike it, does not disrupt the proceedings.  The Legislature has
indicated in other sections that such speech should not be punished.  For example, section 1209,
subdivision (b), specifies that no speech concerning the court shall be punished as contempt
unless made in the presence of the court while in session "and in such a manner as to actually
interfere with its proceedings."  Exempting an attorney's arguments in court on behalf of his or
her client, as this resolution suggests, is in keeping with the policy of allowing a fairly broad
range of speech in court.

This resolution provides a definition of advocacy which is broad enough to allow attorneys to
advocate as strongly as they feel necessary to put forward their client's claims, without removing
the court's ability to sanction conduct which is in contempt of the court, or which is not in
furtherance of the client's cause.  

TEXT OF RESOLUTION
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 177.5 to read as follows:

1 § 177.5
2 A judicial officer shall have the power to impose reasonable money sanctions, not
3 to exceed fifteen hundred dollars ($1,500), notwithstanding any other provision of law,
4 payable to the county in which the judicial officer is located, for any violation of a lawful
5 court order by a person, done without good cause or substantial justification.  This power
6 shall not apply to advocacy of counsel before the court.  For the purposes of this section,
7 the term “person” includes a witness, a party, a party’s attorney, or both.  For purposes of
8 this section, “advocacy of counsel before the court” includes any act that (a) is associated
9 with arguing or pleading a client’s cause and (b) occurs within the physical or aural

10 presence of the court.
11 Sanctions pursuant to this section shall not be imposed except on notice contained
12 in a party’s moving or responding papers; or on the court’s own motion, after notice and
13 opportunity to be heard.  An order imposing sanctions shall be in writing and shall recite in
14 detail the conduct or circumstances justifying the order.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  San Diego County Bar Association

STATEMENT OF REASONS

Existing Law:  The term “advocacy of counsel before the court” as used in section 177.5 is not
defined therein or in case law.

This Resolution: Would exclude any act by counsel that occurred in the presence of the judge,
either in open court or in chambers and anything that occurred during a telephone or other
electrical or electronic transmission that the court could hear.  It would not include any form of
written communication to the court.

The Problem:  Confusion exists as to the meaning of “advocacy of counsel before the court” as
used in section 177.5.  In People v. Jones (D037102), an unpublished opinion from the Fourth
District, Division One, of the California Court of Appeal, an order by the trial court sanctioning
an attorney under this statute for improper cross-examination, based on a question to a witness
on a topic the court had previously excluded from examination, was reversed.  The Court of
Appeal, in a split decision, found that the attorney’s conduct fell within the statute’s exclusion of
“advocacy of counsel before the court.”  The dissent would have found the sanction proper on
the theory that violation of a court order is per se not advocacy.

A later case, People v. Muhammad (2003) 108 Cal. App.4th 313, considered whether a
prosecutor could be sanctioned under the statute because she had peremptorily challenged
prospective jurors in violation of People v. Wheeler.  At the OSC in the trial court, the district
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attorney argued that selecting a jury was a protected area under the exclusion.  The court of
appeal did not reach this point, finding there was no court order upon which to base a 177.5
sanction.  However, in passing, the court commented, “Certainly, if a court admonishes counsel
that a repetition of specific conduct will result in a monetary sanction, that statement is
tantamount to an order not to repeat the conduct, and should suffice under section 177.5." (Id. at
p. 325.)  Thus, if the trial court had admonished the prosecutor earlier and she had continued, the
court of appeal would have upheld a section 177.5 sanction.

The purpose of section 177.5 is to compensate public agencies for the cost of unnecessary
hearings.  (In re Woodham (2001) 95 Cal. App.4th 438.)  It was intended to apply to violations
of court rules (late briefs, excessive page length, failure to serve routine documents, etc.) that do
not rise to status of contempt. Any act of counsel that can be described as advocacy before the
court is specifically excluded.  Unfortunately, “advocacy” is not defined in the statute or
succinctly in other statutory or case law.  This amendment will accomplish that purpose.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Robert H. Lynn, 2368 Second Avenue, San
Diego, California 92101, voice 619-233-9464, fax 619-702-6911, email rlynnlaw@sbcglobal.net

RESPONSIBLE FLOOR DELEGATE:  Rita Hanscom
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RESOLUTION 08-06-04

DIGEST
Attachment: Ancillary Remedies for Fiduciary Embezzlement
Adds Code of Civil Procedure section 482.013 to require certain pre-judgment remedies, on a
showing of good cause, in cases of embezzlement by a fiduciary or employee.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution adds Code of Civil Procedure section 482.013 to require certain pre-judgment
remedies, on a showing of good cause, in cases of embezzlement by a fiduciary or employee. 
This resolution should be disapproved because the proposed remedies are generally contained in
existing statutes and the resolution does not fit in the Attachment Law.

The Attachment Law, beginning with Code of Civil Procedure section 482.010, is limited to
claims for money based on contract in amounts that exceed $500.00.  This resolution would
expand the scope of the statute to tort actions and includes other remedies, e.g. temporary
restraining order, preliminary injunction, lis pendens, and appointment of a receiver.  Each of
these remedies is available to a party whose funds have been embezzled, upon a proper showing,
under other existing provisions of the Code of Civil Procedure.  Injunctions (and temporary
restraining orders and preliminary injunctions) are specifically available under Code of Civil
Procedure section 526, subdivision (a)(7), for obligations arising from a trust.

Though Penal Code section 186.11 provides for similar remedies, it does so only after a
defendant is charged with two or more felonies involving fraud or embezzlement and a pattern of
related felony conduct involving the taking of more than $100,000, and consequent enhancement
of the possible sentence for the crime or crimes.  With remedies that are available under present
civil statutes, this proposed statute would not improve the administration of justice.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Association recommends that
legislation be sponsored to add Code of Civil Procedure section 482.013 to read as follows:

1 §482.013
2 In cases of embezzlement by a fiduciary or employee, to prevent dissipation or
3 secreting of assets, upon a showing of good cause, the Court shall issue a temporary
4 restraining order, preliminary injunction, lis pendens, or writ of attachment or appoint a
5 receiver, as necessary to preserve the property or assets. In any such proceeding the victim
6 shall have only the burden of proving entrustment and the fiduciary or employee
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7 relationship and the fiduciary or employee shall then have the burden of proving that he
8 has paid the entrusted assets to the principal or disposed of the entrusted assets in
9 accordance with his authority.   

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Beverly Hills Bar Association  

STATEMENT OF REASONS  
  
Existing Law:  The Writ of Attachment statute, Code of Civil Procedure section 482.010, does
not provide for a prejudgment remedy in civil cases when a fiduciary or employee has
embezzled money or property.  Penal Code section 186.11 provides for such remedies in the case
of an arrest and criminal charge, but only the prosecuting agency has standing to seek such
relief.  

This Resolution:  Would adopt the prejudgment remedies of Penal Code section186.11 as a civil
remedy available to victims of embezzlement. The allocation of the burden of proof is a
codification of Kennard v. Glick (1960) 183 Cal.App.2d 246, 251.

The Problem:  The entertainment industry includes a number of high-earning individuals with a
background in the arts but lacking the education, training or experience to handle large amounts
of money.  Actors, musicians and other artists frequently entrust their assets to business
managers and employees without supervision or audit and embezzlement is a chronic problem.
Criminal prosecution is haphazard and difficult and ordinary civil litigation against the
embezzler may be futile because it takes from one year to several years to obtain a judgment,
which provides the embezzler with ample time to liquidate, dissipate or secrete the stolen assets. 

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Joseph D. Schleimer, Schleimer & Freundlich
LLP, 9100 Wilshire Boulevard, Ste. 700W, Beverly Hills, California 90212, voice 310-273-
9807, fax 310-273-9809. 

RESPONSIBLE FLOOR DELEGATE:  Joseph D. Schleimer.
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RESOLUTION 08-07-04

DIGEST
Administrative Proceedings: Award of Fees
Adds Government Code section 800.1 to permit prevailing parties in administrative proceedings
to seek reasonable attorneys' fees and expenses.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to 10-05-99, which was approved.

Reasons:
This resolution adds Government Code section 800.1 to permit prevailing parties in
administrative proceedings to seek reasonable attorneys' fees and expenses.  This resolution
should be approved because it furthers the important interest of individuals and groups in
disputing administrative decisions which might otherwise remain unchallenged due to the costs
of civil litigation.

There are circumstances where an administrative action is not justified.  The state agency
typically has far greater resources and expertise at its disposal such that the provision of
attorneys' fees and expenses, when limited, as provided by this resolution, to individuals with a
net worth of less than $300,000 or an owner of an organization worth less than $500,000,
appropriately evens the playing field.

Furthermore, courts are usually statutorily bound to review the decisions and findings of
administrative agencies with deference to the agency for its special expertise in interpreting its
own laws, rules and procedures such that standard for awarding fees and expenses, i.e., that the
decision or order lacked substantial justification, prohibits courts from merely awarding fees and
expenses without due consideration for the intimate knowledge agencies possess regarding
governing statutes and rules.

Lastly, the award is discretionary to the extent that it can be denied should special circumstances,
which have been construed as substantive rather than financial, make an award unjust.  

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to add
Government Code section 800.1 to read as follows:

1 §800.1
2 (a) Any administrative agency which makes a final administrative order or decision
3 shall award to a prevailing party, other than the agency itself, fees and other expenses
4 incurred by that party in connection with that proceeding unless the adjudicative officer of
5 the agency, or the agency itself, upon appeal from the order or decision made by the
6 adjudicative officer, finds that the position of the agency was substantially justified or that
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7 special circumstances make an award unjust. Whether or not the position of the agency
8 was substantially justified shall be determined upon the basis of the administrative record,
9 as a whole, which is made in the administrative proceeding resulting in the administrative

10 order or decision for which fees and other expenses are sought.
11 (b) Any party seeking an award of fees shall inform the administrative agency prior
12 to the issuance of the final administrative order or decision that the party intends to apply
13 for fees and expenses provided for herein.
14 (c) Any party seeking an award of fees and other expenses shall, within 60 days of
15 a final disposition in the administrative proceeding, submit to the agency an application
16 which shows that the party is a prevailing party and is eligible to receive an award under
17 this section, and the amount sought, including an itemized statement from any attorney,
18 agent or expert witness representing or appearing in behalf of the party, stating the actual
19 time expended and the rate by which fees and other expenses are computed.  The party
20 shall also allege that the position of the agency was not substantially justified, except as
21 provided for in subsection (b) herein.  When the agency or State of California appeals to
22 the underlying order or decision of the administrative agency, no decision on the
23 application for fees or other expenses in connection with that proceeding shall be made
24 under this section until a final and unreviewable decision is rendered by the court on the
25 appeal or until the underlying merits of the case have been finally determined pursuant to
26 the appeal.
27 (d) The adjudicative officer of the agency or the agency itself upon appeal from the
28 order or decision of the adjudicative officer, may reduce the amount to be awarded or deny
29 an award to the extent that the party during the course of the proceeding is engaged in
30 conduct which unduly and unreasonably protracted the final resolution of the matter in
31 controversy.  The decision of the adjudicative officer under this section shall be made a
32 part of the record containing the final decision of the agency and shall include written
33 findings and conclusions of the agency on the application for fees and other expenses shall
34 be the final administrative decision under this section.
35 (e) The adjudicative officer of the agency, or the agency itself, on appeal from the
36 order or decision of the adjudicative officer, shall reduce the amount to be awarded by any
37 fees or other expenses awarded to the prevailing party pursuant to any other statute or
38 provision of law such as, but not limited to, workers’ compensation proceedings.
39 (f) For the purposes of this section
40 (1)  “Fees and other expenses” include the reasonable expenses of expert witnesses,
41 the reasonable costs of any study, analysis, engineering report, test or project which is
42 found by the agency to be necessary for the preparation of the party’s case and reasonable
43 attorney or agent fees.  The amount of fees awarded under this section shall be based upon
44 prevailing market rates for the kind and quality of the services furnished, as of the date the
45 order is issued granting the application for fees and expenses except that no expert witness
46 shall be compensated at a rate in excess of the highest rate of compensation for expert
47 witnesses paid by the agency involved.  Attorney or agent fees shall not be awarded in
48 excess of $125 per hour, unless the agency determines by regulation that an increase in the
49 cost of living or a special factor, such as the limited availability of qualified attorneys or
50 agents, justifies a higher fee;
51 (2) “Party” means a party who is an individual whose net worth did not exceed
52 $300,000 at the time the administrative proceeding was initiated or as an owner of an
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53 unincorporated business, partnership, corporation, association, unit of local government, or
54 organization, the net worth of which did not exceed $500,000 at the time the
55 administrative proceeding was initiated and which had no more than 10 employees at the
56 time the administrative proceeding was initiated; but the net worth and employee
57 limitations shall not apply to a non-profit corporation;
58 (3) “Administrative proceeding” includes, but is not limited to that type of
59 proceeding as defined in California Code of Civil Procedure section 1094.5 from which a
60 writ of mandate may be issued to inquire into the validity of any order or decision made as
61 defined therein, except such proceeding as are contemplated or referred to in California
62 Code of Civil Procedure section 1028.5.  “Administrative order or decision” includes, but
63 is not limited to that type of order or decision as defined in California Code of Civil
64 Procedure section 1094.5;
65 (4) “Adjudicative officer” means the deciding official without regard to whether
66 the official is designated as an administrative law judge, hearing officer, examiner or
67 otherwise, who presided at the administrative hearing; and
68 (5) “Position of the agency” means in addition to the position taken by the agency
69 in the administrative proceeding, the action or failure to act by the agency upon which the
70 administrative proceeding is based.
71 (g) After consultation with the Office of Administrative Law of the State of
72 California, each agency shall, by rule, establish uniform procedures for the submission and
73 consideration of applications for an award of fees and other expenses if a court reviews the
74 underlying decision of the administrative proceeding, an award for fees and other expenses
75 may be made only pursuant to Government Code section 800.
76 (h) If a party other than the agency of the State of California is dissatisfied with the
77 determination of the fees or other expenses made under subsection (a), that party may,
78 within 30 days after the determination is made, appeal the determination to a Superior
79 Court in the State of California, having jurisdiction to review the merits of the underlying
80 decision of the administrative agency.  The court’s determination on any appeal heard
81 under this paragraph shall be based solely on the factual record made before the agency. 
82 The court may modify the determination of fees and other expenses only if the court finds
83 that failure to make an award of fees and other expenses or the calculation of the amount
84 of the award was unsupported by substantial evidence.
85 (i) The Director of the Office of Administrative Law shall report annually to the
86 Legislature the amount of fees and other expenses awarded during the preceding fiscal
87 year pursuant to this section.  The report shall describe the number, nature, and the amount
88 of awards of fees and expenses or denials thereof and any other relevant information which
89 may aid the Legislature in evaluating the scope and impact of the awards and the program. 
90 Each agency shall provide the Director of the Office of Administrative Law with such
91 information as is necessary for said Director and office to comply with the requirements of
92 this provision.
93 (j) Upon receiving an application for fees and expenses, the agency may make an
94 offer of judgment as to the amount of the fee award which the applicant may or may not
95 accept in settlement of the amount of the application desired; if accepted, the adjudicator
96 or agency may approve the settlement agreement.  If the applicant rejects the offer of
97 judgment and ultimately recovers no more than the amount offered, the applicant shall not
98 recover any fees or expenses incurred for services rendered after the offer was rejected.
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(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Los Angeles County Bar Association

STATEMENT OF REASONS

Existing Law:  With respect to judicial review of administrative action, Government Code
section 800 permits a party who prevails in a court that reviews actions or proceedings to recover
attorneys’ fees from the administrative agency (up to a limit of $7,500), provided that action of
the administrative agency was arbitrary or capricious.

Section 1028.5 of the Code of Civil procedure (the “Katz-Carpenter Equal Access to Justice
Act”) allows a business which has opposed the action of a government agency relating to a
license and prevails, to recover reasonable attorneys’ fees and expenses, provided that the action
of the agency was not substantially justified.

Section 1021.5 of the California Code of Civil Procedure permits payment of attorneys’ fees to
successful parties under the “Private Attorney General” concept from opposing parties, including
public entities.

In workers’ compensation proceedings an applicant who receives an award of benefits is entitled
to receive attorneys’ fees although such fees are then deducted from the award.  Many other
administrative proceedings in California contain no provision for the payment of attorneys’ fees
to successful parties.

This Resolution:  Awards to prevailing parties in administrative proceedings, reasonable
attorneys’ fees and expenses provided that the actions of the administrative agency were not
substantially justified or that special circumstances do not otherwise make such an award unjust.

The 1990 Conference of Delegates approved a similar resolution (9-23-90) but it was not
introduced into the Legislature.  Another similar resolution was disapproved by the 1993
Conference (11-01-93).  The 1999 Conference approved a similar resolution (10-05-99) but it
has received Category II and has not been as yet introduced in the Legislature.

The Problem:  The American Bar Association and local and state bar associations throughout the
country have endorsed the concept of equal access to justice which provides that everyone, no
matter what their economic status, is entitled to equal participation in the administration of
justice.  In 1980, the federal Equal Access to Justice Act was enacted which provided for
payment of reasonable attorneys’ fees and expenses to parties successfully challenging the
federal government in the courts and in administrative proceedings where the actions of the
federal government were not substantially justified.

This resolution is modeled after Title 5, United States Code, section 504 (the federal Equal
Access to Justice Act).
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California should align itself with the federal government in providing for greater equal access to
justice in administrative proceedings.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Paul Wyler, California Unemployment
Insurance Appeals Board, 300 South Spring Street, Room 1501, Los Angeles, CA 90013,
213/897-5267, fax 213/897-6972, pinchospaul@aol.com

RESPONSIBLE FLOOR DELEGATE:  Paul Wyler

COUNTERARGUMENT

BAR ASSOCIATION OF NORTHERN SAN DIEGO

This resolution proposes to shift the burden of proof to the government agency to prove that their
administrative action was justified, in the event the respondent prevails at hearing .  This would
have a chilling effect on the government’s ability to effectively enforce laws, rules and
regulations that are in place for the good of the public.  In addition, government agencies have
the right to “alternate” decisions, changing the outcome of a case to create a more favorable
result for the agency.  This resolution, if it becomes law, could result in increased alternated
decisions that could negate dismissals or lesser punishments for respondents.
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RESOLUTION 08-08-04

DIGEST
Judicial Review of Administrative Proceedings: Limitation on Attorneys' Fees
Amends Government Code section 800 by increasing attorneys' fees recoverable from an
administrative agency.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolution found.

Reasons:
This resolution amends Government Code section 800 by increasing attorneys' fees recoverable
from an administrative agency.  This resolution should be approved in principle because the
existing statute's provision of $100 per hour has been in place since Government Code section
800 was enacted in 1971.  Furthermore, the $7,500 maximum has been in place since
Government Code section 800 was amended in 1988 from a maximum of $1,500.  The existing
limits are low both in terms of hourly attorneys' fees and in terms of the maximum sum of fees to
be awarded, and the proposed resolution addresses both shortcomings.  

This resolution proposes that where a party has been found to have acted arbitrarily or
capriciously  the fees imposed increase from $100 to $175 per hour with the maximum fees from
$7,500 to $15,000.  This resolution is necessary because of the important interests furthered by
Government Code section 800, namely curtailing arbitrary and capricious acts by administrative
entities and officials.  It is reasonable to surmise that the existing limits on fees inhibit appellants
from challenging administrative actions which are arbitrary and capricious.  

Given that case law has narrowly defined the phrase "arbitrary and capricious" to conduct not
supported by a fair or substantial reason, a stubborn insistence on following unauthorized
conduct or a bad faith legal dispute, and explicitly excludes administrative action that is
erroneous, even clearly erroneous, the administrative agency has broad latitude to make mistakes
without being assessed attorneys' fees.  Hence, there is little chance that this resolution would
lead to an increase in unsubstantiated instigations of civil actions to appeal or review
administrative proceedings, while it would address the artificially low limits on attorneys' fees
currently in place.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Government Code section 800 to read as follows:

1 §800
2 In any civil action to appeal or review the award, finding, or other determination of any
3 administrative proceeding under this code or under any other provision of state law, except
4 actions resulting from actions of the State Board of Control, where it is shown that the
5 award, finding, or other determination of the proceeding was the result of arbitrary or
6 capricious action or conduct by a public entity or an officer thereof in his or her official
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7 capacity, the complainant if he or she prevails in the civil action may collect reasonable
8 attorneys’ fees, computed at one hundred dollars ($100) one hundred seventy-five dollars
9 ($175)  per hour, but not to exceed seven thousand five hundred dollars ($7,500) fifteen

10 thousand dollars ($15,000), where he or she is personally obligated to pay the fees, from
11 the public entity, in addition to any other relief granted or other costs awarded.
12 This section is ancillary only, and shall not be construed to create a new cause of
13 action.
14 Refusal by a public entity or officer thereof to admit liability pursuant to a contract
15 of insurance shall not be considered arbitrary or capricious action or conduct within the
16 meaning of this section.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Los Angeles County Bar Association

STATEMENT OF REASONS

Existing Law:  Permits a court which is reviewing an administrative proceeding to grant reasonable
attorneys’ fees if it is shown that the action of the administrative agency was arbitrary or capricious
but limits the amount of attorneys’ fees, as set forth therein.

This Resolution:  Would increase the limitations of attorneys’ fees to those set forth in the
amendment.

The Problem:  Since this section was last amended, the costs of litigation have increased. The
limitations in the present law may serve to chill potential review of administrative action.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Paul Wyler, California Unemployment Insurance
Appeals Board, 300 South Spring Street, Room 1501, Los Angeles, CA 90013, 213/897-5267, fax
213/897-6972, pinchospaul@aol.com

RESPONSIBLE FLOOR DELEGATE:  Paul Wyler
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RESOLUTION 08-09-04

DIGEST
Subpoenas: Service On Persons Living In Gated Communities
Amends Code of Civil Procedure section 415.21 to provide for service of a subpoena in the same
manner as service of summons in gated communities.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends Code of Civil Procedure section 415.21 to provide for service of a
subpoena in the same manner as service of summons in gated communities.  This resolution
should be approved in principle so that sheriffs, marshals and registered process servers have
access to gated communities when a subpoena needs to be served.  

It should make no difference whether it is a summons and complaint or a subpoena that is being
attempted to be served.  A person should not be able to avoid service because he or she lives in a
gated community or a security building with a doorman.   

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 415.21, to read as follows:

1 § 415.21
2 (a)    Notwithstanding any other provision of law, any person shall be granted
3 access to a gated community for a reasonable period of time for the purpose of performing
4 lawful service of process or service of a subpoena, upon identifying to the guard the person
5 or persons to be served, and upon displaying a current driver’s license or other
6 identification, and one of the following:
7 (1)   A badge or other confirmation that the individual is acting in his or her
8 capacity as a representative of a county sheriff or marshal.
9 (2)   Evidence of current registration as a process server pursuant to Chapter 16

10 (commencing with Section 22350) of Division 8 of the Business and Professions Code.
11 (b)   This section shall only apply to a gated community which is staffed at the time
12 service of process is attempted by a guard or other security personnel assigned to control
13 access to the community.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:   Santa Barbara County Bar Association
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STATEMENT OF REASONS

Existing Law:  Requires the guard of a gated community to allow sheriffs, marshals and
registered process servers access to the gated community “for a reasonable period of time for
purpose of performing lawful service of process . . . .”   Existing law does not, however, require
that similar access be given to such persons for the service of a subpoena to compel testimony at
a deposition, hearing or trial.   

This Resolution:   Would amend Code of Civil Procedure section 415.21 to require guards of
gated communities to allow law enforcement officials and registered process servers access to
such communities for a reasonable period of time for the purpose of serving a subpoena to
compel testimony at a deposition, hearing or trial.     

The Problem:    Although Code of Civil Procedure section 415.21 requires that law enforcement
officials and registered process servers be given access to gated communities in order to serve
summons, no similar provision exists for the service of a subpoena to compel testimony at a
deposition, hearing or trial.   This omission should be cured because no person should be able to
evade lawful service of a subpoena by virtue of their ability to live in a gated community.   As
the Fourth District stated in Bein v. Brechtrl-Jochim Group, Inc. (1992) 6 Cal.App.4th 1387,
1393 [8 Cal.Rptr.2d 351], “[l]itigants have the right to choose their abodes; they do not have the
right to control who may sue or serve them by denying them physical access.”   Individuals who
live in gated communities should not be able to evade service of a subpoena by denying law
enforcement officials or register process servers access to their residences.  

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:   Timothy E. Metzinger, Price, Postel & Parma
LLP 200 East Carrillo Street, Fourth Floor, Santa Barbara, CA 93101.  Telephone: (805) 962-
0011, facsimile (805) 965-3978, e-mail tem@ppplaw.com.

RESPONSIBLE FLOOR DELEGATE:   Timothy E. Metzinger

mailto:tem@ppplaw.com.
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RESOLUTION 08-10-04

DIGEST
Motion for Good Faith Settlement: Right to Sever Contractual Indemnity
Amends Code of Civil Procedure section 877.6 to permit the court, as part of a good faith
settlement, to bar contractual indemnity claims against a settling party.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History: 
No similar resolutions found.

Reasons:
This resolution amends Code of Civil Procedure section 877.6 to permit the court, as part of a
good faith settlement, to bar contractual indemnity claims against a settling party.  This
resolution should be disapproved because it would impermissibly impair contractual rights and
deprive litigants of the right to a jury trial of their contract claims.

This resolution proposes to discharge a settling party's contractual indemnification obligations
by the same procedure used to discharge equitable indemnity claims. The right to equitable
indemnity, however, was created by case law (American Motorcycle Assn. v. Superior Court
(1978) 20 Cal.3d 578), and the legislature is free to modify or eliminate these rights by statute. 
The same cannot be said of contractually created rights, however, because of the constitutional
prohibition against impairment of contracts (U.S. Const. art. 1, § 10, cl. 1; Cal. Const., art. 1 § 9)
and the constitutional right to a jury trial (U. S. Const., 7th Amend.; Cal. Const., art. 1 § 16) on
these legal issues.  This resolution would impermissibly impinge on both of these rights.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 877.6, as follows:

1 §877.6
2 (a) (1) Any party to an action in which it is alleged that two or more parties are
3 joint tortfeasors or co-obligors on a contract debt shall be entitled to a hearing on the issue
4 of the good faith of a settlement entered into by the plaintiff or other claimant and one or
5 more alleged tortfeasors or co-obligors, upon giving notice in the manner provided in
6 subdivision (b) of Section 1005. Upon a showing of good cause, the court may shorten the
7 time for giving the required notice to permit the determination of the issue to be made
8 before the commencement of the trial of the action, or before the verdict or judgment if
9 settlement is made after the trial has commenced.

10 (2) In the alternative, a settling party may give notice of settlement to all parties
11 and to the court, together with an application for determination of good faith settlement
12 and a proposed order. The application shall indicate the settling parties, and the basis,
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13 terms, and amount of the settlement. The notice, application, and proposed order shall be
14 given by certified mail, return receipt requested. Proof of service shall be filed with the
15 court. Within 25 days of the mailing of the notice, application, and proposed order, or
16 within 20 days of personal service, a nonsettling party may file a notice of motion to
17 contest the good faith of the settlement. If none of the nonsettling parties files a motion
18 within 25 days of mailing of the notice, application, and proposed order, or within 20 days
19 of personal service, the court may approve the settlement. The notice by a nonsettling
20 party shall be given in the manner provided in subdivision (b) of Section 1005. However,
21 this paragraph shall not apply to settlements in which a confidentiality agreement has been
22 entered into regarding the case or the terms of the settlement.
23 (b) The issue of the good faith of a settlement may be determined by the court on
24 the basis of affidavits served with the notice of hearing, and any counteraffidavits filed in
25 response, or the court may, in its discretion, receive other evidence at the hearing.
26 (c) A determination by the court that the settlement was made in good faith shall
27 bar any other joint tortfeasor or co-obligor from any further claims against the settling
28 tortfeasor or co-obligor for equitable comparative contribution, or partial or comparative
29 indemnity, based on comparative negligence or comparative fault.  The court may further
30 bar any other joint tortfeasor or co-obligor from any further claims against the settling
31 tortfeasor or co-obligor for contractual indemnity if the court in its discretion finds that the
32 settling party has substantially complied with its contractual obligations up to the time of
33 settlement.
34
35 [Subdivisions (d) through (e) remain unchanged.]

(Proposed new language underlined and bold, language to be deleted stricken.)

PROPONENT:  Sacramento County Bar Association

STATEMENT OF REASONS

Existing Law:  Section 887.6 of the Code of Civil Procedure allows a party to seek a
determination of good faith settlement from a court in order to bar any joint torfeasor or co-
obligor from further claims against the settling party for equitable comparative contribution, or
partial or comparative indemnity, based on comparative negligence or comparative fault. 
However, the statute as currently written, gives the court no power to terminate contractual
indemnity claims. 

This Resolution:  This resolution will allow the court to sever the contractual indemnity rights of
a settling party upon a showing that the settling party has substantially complied with its
contractual obligations up to the time of settlement.  The non-settling party holding the
contractual indemnity rights can still oppose the motion on the grounds that the settling party has
not adequately fulfilled its contractual obligations.  However, where the settling party has
substantially complied (i.e. a subcontractor who has provided an additional insured endorsement
to the general contractor) the court will be able to sever any further contractual indemnity
obligations thereby potentially allowing the party to reach a settlement in the litigation.  This
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would promote quicker settlements in litigation by allowing plaintiffs to negotiate directly with
cross-defendants.  

The Problem:  Courts can currently sever a party’s equitable indemnity obligation, but not their
contractual indemnity obligation.  In complex construction litigation, a general contractors sued
by homeowners can exert an unfair advantage over subcontractors in the litigation.  Where a
subcontractor might otherwise negotiate directly with the plaintiffs to negotiate an early
settlement, a contractual indemnity obligation in their subcontract agreement gives the general
contractor the absolute right to prevent any settlement, simply by refusing to voluntarily
relinquish its contractual indemnity claims.  Subcontractors who perform even the smallest tasks
on a job can find themselves held “hostage” for years in a construction defect cases by the
general contractor who wants to continue receiving payments from the subcontractors’ insurance
company for their attorney’s fees.   Where the subcontractor is willing to pay a fair and equitable
settlement, the courts should have the ability to terminate both their equitable and contractual
indemnity obligations allowing them to negotiate settlements to promote judicial economy and
efficiency.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  W. Stuart Home, III, Jacobsen & McElroy,
2401 American River Drive, Suite 100, Sacramento, California 95825 (916) 971-4100,
shome@jacobsenmcelroy.com.

RESPONSIBLE FLOOR DELEGATE:  W. Stuart Home, III
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RESOLUTION 08-11-04

DIGEST
Substituted Service: Residents of Gated Communities
Amends Code of Civil Procedure section 415.21 to make denial of access to a gated community
by a process server for the purpose of serving a subpoena a contempt of court.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Code of Civil Procedure section 415.21 to make denial of access to a
gated community by a process server for the purpose of serving a subpoena a contempt of court. 
This resolution should be disapproved because it seeks to impose quasi-criminal penalties on a
person where the potential for misidentification and misuse of credentials is high, and the person
on whom such penalties would be imposed is not otherwise before the court.

No other provision of law provides that a person, who is not otherwise before a court or subject
to an existing court order of which that person has notice, shall be in contempt of court for
refusing to allow anyone permission to enter upon property.  This resolution would seek to
impose such penalties on a person.  Further, there is no provision in the resolution, or in any
other provision of law, to impose a penalty upon the unscrupulous process server, or an
imposter, who attempts to gain access to a gated community using the service of a bogus
subpoena as a ruse to gain access with the threat of contempt of court being held over the head of
the gate guard.  The potential for breach of the peace is high, and there are other less intrusive
procedures that could be employed to circumvent a person who seeks to hide behind the gates of
his community.  One such measure is proposed in Resolution 08-12-04, providing for substitute
service of process of a summons and complaint on a person living in a gated community.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Code of Civil Procedure section 415.21 to read as follows:

1 §415.21
2 (a) Notwithstanding any other provision of law, any person shall be granted access
3 to a gated community for a reasonable period of time for the purpose of performing lawful
4 service of process, upon identifying to the guard the person or persons to be served, and
5 upon displaying a current driver’s license or other identification, and one of the following:
6 (1) A badge or other confirmation that the individual is acting in his ir her capacity
7 as a representative of a county sheriff or marshal.
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8 (2) Evidence of current registration as a process server pursuant to Chapter 16
9 (commencing with 22350) of Division 8 of the Business and Professions Code.

10 (b) This section shall only apply to a gated community which is staffed at the time
11 service of process is attempted by a guard or other security personnel assigned to control
12 access to the community.
13 (c) It shall be contempt of court for a guard or other security personnel assigned to
14 control access to the community, who, upon receiving proper identification and proper
15 purpose from any person as described herein, denies access to such person to the gated
16 community for a reasonable period of time for the purpose of performing lawful service of
17 process.

(Proposed new language underlined; language to be deleted stricken.) 

PROPONENT: Orange County Bar Association

STATEMENT OF REASONS

Existing Law:  Does not provide clear and direct consequences for failure by gated community
guards for violations of Section 415.21. 

This Resolution:  Compels guards and their employers at gated communities to comply with the
law.

The Problem:  Gated communities are becoming more common.  Serving persons living within
gated communities with legal process, including subpoenas and summons and complaints, is
difficult.  Existing law requires that access be provided to process servers.  However, access is
not always granted, especially with subpoenas.  The existing law needs to specify ramifications
for failure to comply with the access requirements. 

IMPACT STATEMENT:  This resolution does not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT: John D. Ott, Esq., Albert, Weiland & Golden
LLP, 650 Town Center Drive, Suite 950, Costa Mesa, CA 92626, (714) 966-1000,
Jott@awglaqwyers.com.

RESPONSIBLE FLOOR DELEGATE: John D. Ott

mailto:Jott@awglaqwyers.com.
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RESOLUTION 08-12-04

DIGEST
Substituted Service: Residents of Gated Communities
Adds Code of Civil Procedure section 415.22 to allow service on residents of gated communities
by leaving a copy with the guard and thereafter mailing a copy to the person to be served. 

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution adds Code of Civil Procedure section 415.22 to allow service on residents of
gated communities by leaving a copy with the guard and thereafter mailing a copy to the person
to be served.  This resolution should be approved in principle because it provides for a means of
substitute service consistent with other approved methods of substitute service of a summons and
complaint in light of a modern trend of guarded, gated communities.

Currently, service of a summons and complaint can be accomplished by substitute service, where
actual, personal service has been attempted and failed.  Code of Civil Procedure section
415.20(b) permits service of a summons and complaint upon a person by leaving a copy of the
summons and complaint with a competent person found at the residence of the person to be
served, and thereafter mailing a copy of the summons and complaint to the person to be served. 
This resolution would permit the equivalent of such service where the residence of the person to
be served is located in a gated community by leaving a copy with the guard and thereafter
mailing a copy to the person to be served.  This resolution preserves both the right of a person to
live in a gated community, while assuring that such a life style does not insulate the person from
legal process.  This resolution codifies the case law as set forth in Bien v. Brechtel-Jochim
Group, Inc. (1992) 6 Cal App.4th 1387.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to add
Code of Civil Procedure section 415.22 as follows:

1 §415.22
2 (a) If a guard or other security personnel assigned to control access to a gated
3 community refuses to allow access to a gated community for a reasonable period of time
4 for the purpose of serving a summons and complaint to a person who has provided proper
5 identification and proper purpose as required by Code of Civil Procedure Section 415.21,
6 then a summons and complaint may be served as follows:
7 (1)(i) By personal delivery of a copy of a summons and complaint to the guard or
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8 other security personnel assigned to control access to the community with, who shall be
9 informed of the contents thereof, or

10 (ii)By leaving a copy of a summons and complaint or other process at the office of
11 the guard or other security personnel with the person who is apparently in charge thereof. 
12 Such person must be at least 18 years of age, who shall be informed of the contents
13 thereof, and 
14 (2) By thereafter mailing a copy of the summons and complaint or other process by
15 first-class mail, postage prepaid to the person to be served to the person to be served’s
16 dwelling house, usual place of abode, usual place of business, or usual mailing address
17 other than a United States Postal Service post office box.
18 (3) Service of a summons and complaint in this manner is deemed complete on the
19 10  day after mailing.th

(Proposed new language underlined; language to be deleted stricken.) 

PROPONENT:  Orange County Bar Association

STATEMENT OF REASONS

Existing Law:  Existing statutes do not specify whether substituted service is permissible at a
gated community or the manner in which it may be accomplished.

This Resolution:  Clarifies the option of substitute service of a summons and complaint in gated
communities.

The Problem:  Gated communities are becoming more common.  Serving persons living within
gated communities with legal process, including subpoenas and summons and complaints, is
difficult.  Existing law requires that access be provided to process servers.  However, access is
not always granted. Existing statutes do not identify the manner for substitute service at gated
communities.  Substitute service for summons and complaints when access is denied should be
codified to set forth clear requirements.  Case law has interpreted the statutory scheme to allow
for substitute service when access is refused.  (Bein v. Brechtel-Jochim Group, Inc. (1992) 6
Cal.App.4  1387, 1393.)th

IMPACT STATEMENT:

This resolution does not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT:  John D. Ott, Albert, Weiland & Golden LLP,
650 Town Center Drive, Suite 950, Costa Mesa, CA 92626, (714) 966-1000,
Jott@awglaqwyers.com.

RESPONSIBLE FLOOR DELEGATE:  John D. Ott

mailto:Jott@awglaqwyers.com.
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RESOLUTION 08-13-04

DIGEST
Memorandum of Costs:  Attorney's Fees
Amends Judicial Council Form MC-010 (Memorandum of Costs-Summary) to specify whether
attorney fees will be recovered by motion or statute. 

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History: 
No similar resolutions found.

Reasons:
This resolution amends Judicial Council Form MC-010 (Memorandum of Costs-Summary) to
specify whether attorney fees will be recovered by motion or statute.  This resolution should be
approved because the amendment will resolve confusion created by the present wording of the
form and make the process for the payment of attorney's fees clear.  

The present form is confusing because it does not specify how fees are awarded. Most attorney
fees are awarded by a separate motion after trial. Cal. Code Civ. Proc. §1033.5.  Some, e.g., fees
following a default, are determined by the court following the filing of an application for entry of
default, and no motion is required. The amendment would change the form to specify which
procedure will be followed in the individual case. 

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
the Judicial Council amend Judicial Council Form MC-010 to read as follows:

1 Form MC-010 
2 [Paragraphs (1) through (9) of Form MC-010 remain unchanged.]
3
4 10.  Attorney fees (enter here if contractual or statutory fees are fixed without
5 necessity of a court determination; otherwise if contractual, a noticed motion is required;
6 if statutory, refer to CCP §1033.5(c)(5))
7
8 [Paragraphs (11) through (13) of Form MC-010 remain unchanged.]

(Proposed new language underlined.)

PROPONENT:  Orange County Bar Association

STATEMENT OF REASONS

Existing Law:   Inaccurately limits the method of fixing those attorneys fees which are statutory
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based and require further court determination.  However, the code section on which the Form is
based, i.e. Code of Civil Procedure section 1033.5(c)(5), allows for four (4) different methods
through which to fix statutory based attorneys fees. 

This Resolution:  Would accurately state the options available to fix statutory based attorneys
fees. 

The Problem:  Although the Form is approved for optional use, most if not all attorneys use this
form to submit to the courts to recover allowable costs, including attorneys fees.  The current
language of the instruction suggests that unless attorneys fees are already fixed by contract or
statute, a noticed motion is the only method by which they may be fixed regardless of whether
they are contractual or statutory.  This is not true where attorneys fees are statutorily based as
Code of Civil Procedure section 1033.5(c)(5) provides:

When any statute of this state refers to the award of “costs and attorney’s fees,” attorney’s fees
are an item and component of the costs to be awarded and are allowable as costs pursuant to
subparagraph (B) of paragraph (10) of subdivision (a)...  Attorney’s fees allowable as costs
pursuant to subparagraph (B) of paragraph (10) of subdivision (a) may be fixed as follows: (A)
upon a noticed motion, (B) at the time a statement of decision is rendered, (C) upon application
supported by affidavit made concurrently with a claim for other costs, or (D) upon entry of
default judgment.  [Emphasis added.]

As indicated in the text of the statute, there are four optional methods by which to fix attorney’s
fees allowable pursuant to subparagraph (B) of paragraph (10) of subdivision (a), i.e., pursuant
to statute.  Therefore, the current instructions on Line 10 of the Judicial Form forces a noticed
motion where the other allowable three methods may be more time and cost effective for the
parties as well as the courts. 

IMPACT STATEMENT 

This resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT: Nancy Charoen Eng, 5 Hutton Centre Drive,
Suite 1050, Santa Ana, CA 92707, voice 714-384-4250, fax 714-384-4251, e-mail
nce@darroblee.com

RESPONSIBLE FLOOR DELEGATE: Nancy Charoen Eng

mailto:nce@darroblee.com
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RESOLUTION 08-14-04

DIGEST
Small Claims Jurisdiction:  To Include Mechanic's Lien
Amends Code of Civil Procedure section 116.220 to add to the jurisdiction of the small claims
court proceedings to foreclose mechanic's liens on judgments of $5,000.00 or less.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Code of Civil Procedure section 116.220 to add to the jurisdiction of the
small claims court proceedings to foreclose mechanic's liens on judgments of $5,000.00 or less. 
This resolution should be disapproved because litigants who bring claims in the small claims
court and the presiding officers who often sit in such courts, often attorneys sitting pro tempore,
have little or no experience with the technicalities associated with mechanics lien foreclosure
proceedings.

Current jurisdiction of the small claims court does not provide for the power to issue a judgment
ordering foreclosure of a mechanic's lien.  This resolution would permit contractors to enforce
small judgments, potentially resulting in foreclosure of valuable properties by courts without the
requisite judicial training or experience generally necessary to properly handle such matters.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 116.220 to read as follows:

1 § 116.220
2 (a) The small claims court shall have jurisdiction in the following actions: 
3 (1) Except as provided in subdivisions (c), (e), and (f), for recovery of money, if
4 the amount of the demand does not exceed five thousand dollars ($5,000). 
5 (2) Except as provided in subdivisions (c), (e), and (f), to enforce payment of
6 delinquent unsecured personal property taxes in an amount not to exceed five thousand
7 dollars ($5,000), if the legality of the tax is not contested by the defendant.
8 (3) To issue the writ of possession authorized by Sections 1861.5 and 1861.10 of
9 the Civil Code if the amount of the demand does not exceed five thousand dollars

10 ($5,000).
11 (4) To issue a judgment ordering foreclosure on a mechanic’s lien authorized by
12 Sections 3082-3154 and 3258-3268 of the Civil Code if the amount of the judgment does
13 not exceed five thousand dollars ($5,000).
14 (4) (5) To confirm, correct, or vacate a fee arbitration award not exceeding five
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15 thousand dollars ($5,000) between an attorney and client that is binding or has become
16 binding, or to conduct a hearing de novo between an attorney and client after nonbinding
17 arbitration of a fee dispute involving no more than five thousand dollars ($5,000) in
18 controversy, pursuant to Article 13 (commencing with Section 6200) of Chapter 4 of
19 Division 3 of the Business and Professions Code.
20 (b) In any action seeking relief authorized by subdivision (a), the court may grant
21 equitable relief in the form of rescission, restitution, reformation, and specific
22 performance, in lieu of, or in addition to, money damages. The court may issue a
23 conditional judgment. The court shall retain jurisdiction until full payment and
24 performance of any judgment or order. 
25 (c) Notwithstanding subdivision (a), the small claims court shall have jurisdiction
26 over a defendant guarantor who is required to respond based upon the default, actions, or
27 omissions of another, only if the demand does not exceed (1) two thousand five hundred
28 dollars ($2,500), or (2) on and after January 1, 2000, four thousand dollars ($4,000), if the
29 defendant guarantor charges a fee for its guarantor or surety services or the defendant
30 guarantor is the Registrar of the Contractors' State License Board. 
31 (d) In any case in which the lack of jurisdiction is due solely to an excess in the
32 amount of the demand, the excess may be waived, but any waiver shall not become
33 operative until judgment. 
34 (e) Notwithstanding subdivision (a), in any action filed by a plaintiff incarcerated
35 in a Department of Corrections facility or a Youth Authority facility, the small claims
36 court shall have jurisdiction over a defendant only if the plaintiff has alleged in the
37 complaint that he or she has exhausted his or her administrative remedies against that
38 department, including compliance with Sections 905.2 and 905.4 of the Government Code.
39 The final administrative adjudication or determination of the plaintiff's administrative
40 claim by the department may be attached to the complaint at the time of filing in lieu of
41 that allegation.
42 (f) In any action governed by subdivision (e), if the plaintiff fails to provide proof
43 of compliance with the requirements of subdivision (e) at the time of trial, the judicial
44 officer shall, at his or her discretion, either dismiss the action or continue the action to give
45 the plaintiff an opportunity to provide such proof. 
46 (g) For purposes of this section, "department" includes an employee of a
47 department against whom a claim has been filed under this chapter arising out of his or her
48 duties as an employee of that department.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Orange County Bar Association

STATEMENT OF REASONS

Existing Law:  Does not expressly authorize a small claims court to issue a judgment ordering
foreclosure on a mechanic’s lien.

This Resolution:  Would expressly authorize small claims court to issue a judgment ordering
foreclosure on a mechanic’s lien. 
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The Problem:  One who bestows labor upon or furnishes material to a work of improvement (e.g.
a construction contractor or one of the other persons listed in (Civil Code § 3110) has a
constitutional right to a mechanic’s lien.  California Constitution, Article XIV, Section 3. 
Connolly Dev., Inc.v.. Superior Court (1976) 17 C.3d 803.  That right may be severely limited
by a small claims court which does not view itself as authorized to do anything other than what it
is currently expressly authorized to do under Code of Civil Procedure section 116.220 (which
does not reference mechanic’s liens).  A builder who conducted quality work, but has not been
paid all that it is owed (so long as the amount remaining owed is $5,000.00 or less), should not
be denied its mechanic’s lien remedy in Small Claims Court and should not be required to
pursue enforcement of its mechanic’s lien remedy in the more costly (often cost prohibitive)
forum of Superior Court.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Daryl J. Miller, Esq., Gladych & Associates,
Inc., 4400 MacArthur, Suite 230, Newport Beach, CA 92660, voice 949-442-8942, mobile 949-
678-1236, fax 949-442-8949, e-mail darylmil@yahoo.com

RESPONSIBLE FLOOR DELEGATE:  Daryl J. Miller

COUNTERARGUMENT

BAR ASSOCIATION OF NORTHERN SAN DIEGO 
A mechanic's lien is an extraordinary remedy that may require a property owner to pay for the
same work twice - once to the general contractor who fails to pay a subcontractor or material
supplier and again to the subcontractor or material supplier who perfects a mechanic's lien. 
Since such liens are extraordinary remedies, they are subject to 30 - 90 day statutes of limitations
on filing the lien and the court action to foreclose the lien.  The relaxed rules of evidence in
Small Claims Court may be inappropriate for such a complex and extraordinary remedy. 
Mechanic's lien cases generally involve complex issues regarding the statutes of limitations, date
the lien attachs to the property, date of completion of the work, date of preliminary notice, date
of filing the lien, date of filing the action to foreclose, quality of work, compliance with licensing
and other laws that will be time consuming and burdensome for the small claims court.  Such
cases will consume far more time than is generally allocated for cases in the Small Claims Court. 
The property owner will probably be unaware of the complicated statutes of limitations and
defenses to this extraordinary remedy.  In spite of the complex issues and defenses, the property
owner will be denied defense counsel in Small Claims Court.  Since even a small lien is a lien
against the entire property, the property owner can lose the entire property.   This loss can far
exceed the jurisdictional limit of the Small Claims Court.  The property owner can lose the entire
property through the Small Claims Court lien, even though the property owner has already paid
for the work once.
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RESOLUTION 08-15-04

DIGEST
Service of Summons by Publication: Mandatory Use of Judicial Council Forms
Amends Code of Civil Procedure section 415.50 to mandate the Judicial Council to standardize
the form for obtaining an order for service of summons by publication.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Code of Civil Procedure section 415.50 to mandate the Judicial Council
to standardize the form for obtaining an order for service of summons by publication.  This
resolution should be disapproved because a request for a uniform form should be addressed
directly to the Judicial Council.

It is the Judicial Council that approves or adopts forms.  (Cal. Rules of Court, rule 201.1.)  As an
example, in family law, California Rules of Court, rule 5.25 provides in pertinent part, "All
forms adopted or approved by the Judicial Council for use in any proceeding ..... are adopted as
rules of court under the authority of Family Code section 211."   Family Code section 211 sets
forth that the Judicial Council may provide by rule for the practice and procedure in proceedings. 

It is the role of the Judicial Council to advance consistent, impartial, independent and accessible
administration of justice including the use of standardized forms.  Accordingly, the resolution
should be addressed to the Judicial Council as a request to adopt a standardized form and not as
a directive in a statute.  

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 415.50 to read as follows:

1 §415.50
2 (a) A summons may be served by publication if upon affidavit it appears to the
3 satisfaction of the court in which the action is pending that the party to be served cannot
4 with reasonable diligence be served in another manner specified in this article and that
5 either:
6 (1) A cause of action exists against the party upon whom service is to be made or
7 he or she is a necessary or proper party to the action.
8 (2) The party to be served has or claims an interest in real or personal property in
9 this state that is subject to the jurisdiction of the court or the relief demanded in the action

10 consists wholly or in part in excluding the party from any interest in the property.
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11 (b) The court shall order the summons to be published in a named newspaper,
12 published in this state, that is most likely to give actual notice to the party to be served . If
13 the party to be served resides or is located out of this state, the court may also order the
14 summons to be published in a named newspaper outside this state that is most likely to
15 give actual notice to that party. The order shall direct that a copy of the summons, the
16 complaint, and the order for publication be forthwith mailed to the party if his or her
17 address is ascertained before expiration of the time prescribed for publication of the
18 summons. Except as otherwise provided by statute, the publication shall be made as
19 provided by Section 6064 of the Government Code unless the court, in its discretion,
20 orders publication for a longer period.
21 (c) Service of a summons in this manner is deemed complete as provided in
22 Section 6064 of the Government Code.
23 (d) Notwithstanding an order for publication of the summons, a summons may be
24 served in another manner authorized by this chapter, in which event the service shall
25 supersede any published summons.
26 (e) As a condition of establishing that the party to be served cannot with reasonable
27 diligence be served in another manner specified in this article, the court may not require
28 that a search be conducted of public databases where access by a registered process server
29 to residential addresses is prohibited by law or by published policy of the agency providing
30 the database, including, but not limited to, voter registration rolls and records of the
31 Department of Motor Vehicles.
32 (f) The Judicial Council shall prescribe the form of the application and order
33 required by this section.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Orange County Bar Association

STATEMENT OF REASONS

Existing Law:  Currently there is no uniform form for Application for or Order for Service of
Summons by Publication, leaving individual courts to use their own form or parties to generate
individual forms.  Some counties have a form, others do not.

This Resolution:  This resolution will simplify the process of applying for and obtaining an order
for service of summons by publication. It will establish a mandatory form for use throughout the
state, leaving no guesswork for the Court or the party submitting the application. Either the
application will be in proper form or not and proper completion of the mandatory form will
ensure that all requirements to be permitted to serve by publication will have been met.

The Problem:  Currently, there is no standard form for Application and Order for
Service by Publication. While some courts have forms they require, others do not. Given that in
many cases service by publication is required, it seems logical to have a state-wide standardized
form for all counties. This will simplify and (to the extent necessary) demystify the process of
serving by publication, as well as ensure that such applicants do not have to guess as to what the
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court will require.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Michael L. Schack, Esq., 545 North Lincoln
Avenue, Fullerton, CA. 92831, voice 714-773-5560, fax 714-773-1481, e-mail
michael@schacklaw.com

RESPONSIBLE FLOOR DELEGATE: Michael L. Schack
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RESOLUTION 08-16-04

DIGEST
Completion of Service: Service by Overnight Delivery
Amends Code of Civil Procedure section 1013(c) to provide that service is complete after one
court day where service is accomplished by overnight delivery.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This Resolution amends Code of Civil Procedure section 1013(c) to provide that service is
complete after one court day where service is accomplished by overnight delivery.  This
resolution should be disapproved because it does not distinguish between providers who may
guarantee their performance of overnight delivery (such as Federal Express Overnight Delivery),
and those providers who claim "overnight delivery" (such as the U.S. Postal Service "Express
Mail") but whose service is not guaranteed.

A provision in the code should be written so that it is applied equally to all who use it.  In this
scenario, not all providers of overnight service have similar guarantees on their performance, nor
are they accessible to all areas.  In the event parties use carriers who do not guarantee their
performance, the receiving party may be harmed by the shorter time to respond.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure § 1013 to read as follows:

1 §1013
2 [Subdivisions (a) and (b) remain unchanged.]
3 (c) In case of service by Express Mail, the notice or other paper must be deposited
4 in a post office, mailbox, subpost office, substation, or mail chute, or other like facility
5 regularly maintained by the United States Postal Service for receipt of Express Mail, in a
6 sealed envelope, with Express Mail postage paid, addressed to the person on whom it is to
7 be served, at the office address as last given by that person on any document filed in the
8 cause and served on the party making service by Express Mail; otherwise at that party's
9 place of residence.  In case of service by another method of delivery providing for

10 overnight delivery, the notice or other paper must be deposited in a box or other facility
11 regularly maintained by the express service carrier, or delivered to an authorized courier or
12 driver authorized by the express service carrier to receive documents, in an envelope or
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13 package designated by the express service carrier with delivery fees paid or provided for,
14 addressed to the person on whom it is to be served, at the office
15 address as last given by that person on any document filed in the cause and served on the
16 party making service; otherwise at that party' s place of residence. The service is complete
17 at the time of the deposit, but any period of notice and any right or duty to do any act or
18 make any response within any period or on a date certain after the service of the document
19 served shall be extended by two court day for service by Express Mail  or other method of
20 delivery providing for overnight delivery and shall be extended by one court day for
21 service by other method of other method of delivery providing for overnight delivery, 
22 shall be extended by two court days, but the extension shall not apply to extend the time
23 for filing notice of intention to move for new trial, notice of intention to move to vacate
24 judgment pursuant to Section 663a, or notice of appeal.  This extension applies in the
25 absence of a specific exception provided for by this section or other statute or rule of court. 
26 [Subdivisions (d) through (g) remain unchanged.]

(Proposed new language underline; language to be deleted stricken)

PROPONENT: San Fernando Valley Bar Association

STATEMENT OF REASONS:

Existing Law:  Existing law treats service by Express Mail and overnight delivery in the same
manner and provides then the period of notice and any right or duty to take any action or make
response after service is  extended by two court days.   At certain times during the year due to
court holidays, two court days may require service, even by overnight delivery, to be made
several days ahead.

This Resolution:  Separates service by Express Mail and service by overnight delivery as they
really are two distinct methods of service and would provide one court day within which to
respond or reply if served by overnight delivery. 

The Problem:  Service by Express Mail and service by overnight delivery are not alike.   Express
Mail may take up to 3 days to deliver to certain parts of country.   Overnight delivery is just that 
overnight delivery.   A premium is paid for such service and delivery is completed by the
following business day.   Currently, if service is completed by overnight delivery, then the
period of notice and any right or duty to take any action or make response after service is 
extended by two court days.   At certain times during the year due to court holidays, two court
days may require service, even by overnight delivery, to be made several days ahead.    Given
that overnight delivery ensures that papers are received in one business day, then extension of
time by one business day is appropriate.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule. 
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AUTHOR AND/OR PERMANENT CONTACT: Anne C. Adams, 7041 Owensmouth Avenue,
Suite 201, Canoga Park, California 91303; (818)715 0015.

RESPONSIBLE FLOOR DELEGATE: Anne C. Adams

COUNTERARGUMENT

SANTA CLARA COUNTY BAR ASSOCIATION

The purpose of Resolution 08-16-04 is to separate Express Mail from overnight mail and provide
different extensions of time for any period of notice and any right or duty to perform any act or
make any response, depending on how a document is served.  This resolution, however, ignores
the realities of serving documents and ends up creating more hardship by adding another layer of
dates to remember.

The claimed basis for the resolution is that overnight mail is truly overnight while Express Mail
can take two to three days to arrive.  Even the proponent, though, notes that overnight mail may
often take two or more days when service occurs near a federal holiday.  The proponent fails to
recognize that a similar problem exists when something is mailed on a Friday.  Even with
overnight mail, nothing would be received in the ordinary course until Monday.  

The author ignores the fact that service by facsimile, which is about as instantaneous as it gets –
and thus even faster than overnight delivery – allows for an additional two days for any period of
notice and any right or duty to perform any act or make any response.  It seems illogical to
decrease the time allowed for service by overnight mail but allow the time for service by
facsimile to remain not only unchanged but longer.

This resolution should be rejected.



08-17-1

RESOLUTION 08-17-04

DIGEST
Pleading: Petition to Compel Arbitration in Lieu of Responsive Pleading 
Amends Code of Civil Procedure section 1281.7 to permit the filing of a petition to compel
arbitration instead of multiple responsive pleadings to enforce an arbitration agreement.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends Civil Code section 1281.7 to permit the filing of a petition to compel
arbitration instead of multiple responsive pleadings to enforce an arbitration agreement. This
resolution should be approved in principle because it streamlines the process for compelling
arbitration. 

This resolution would clarify that a party may file a petition to compel arbitration without losing
the right to subsequently file other responsive pleadings such as demurrers if the petition to
compel arbitration is denied.  By removing the need to file potentially unnecessary motions, it
saves the court and the parties from needlessly wasting time, energy and paper.

SECTION/COMMITTEE REPORT

COMMITTEE ON ALTERNATE DISPUTE RESOLUTION RECOMMENDATION
APPROVE IN PRINCIPLE

Resolution 08-17-04 would amend Code of Civil Procedure section 1281.7 to provide that a
petition to compel arbitration may be filed in lieu of "a responsive pleading" as opposed to "an
answer" as the statute currently provides.  The State Bar's Committee on Alternative Dispute
Resolution approves the resolution.

This position is only that of the of the Committee On Alternate Dispute Resolution of the
State Bar of California.  This position has not been adopted by either the State Bar's Board
of Governors or overall membership, and is not to be construed as representing the
position of the State Bar of California.  Committee activities related to this position are
funded from voluntary sources

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Civil Code section 1281.7 to read as follows:
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1 §1281.7
2 A petition pursuant to Section 1281.2 may be filed in lieu of filing an answer a
3 responsive pleading to a complaint.  The petitioning defendant shall have 15 days after any
4 denial of the petition to plead to the complaint.

(Proposed new language underline; language to be deleted stricken)

PROPONENT:  San Fernando Valley Bar Association

STATEMENT OF REASONS:

Existing Law:  Existing law provides that a petition filed in conformity with California Code of
Civil Procedure §§ 1281 et. seq., is filed in lieu of an answer to the complaint.  

This Resolution:  Would provide for filing of a petition to compel arbitration in lieu of any
responsive pleading.

The Problem:  The language of this section may compel a party to not only file its petition to
compel arbitration but to also file, concurrently, its demurrer or motion to strike the complaint. 
However, such an effort defeats the purpose of filing the petition.  The language as it stands now
appears to permit the filing of the petition to compel arbitration in lieu of an answer and not any
other responsive pleading.   Through this amendment, a party who desires to file a petition to
compel arbitration will have a right to have that petition heard without having to concurrently
file any pleadings to challenge the sufficiency of the complaint.   Both parties’ rights and
obligations regarding the operative pleading will be reserved pending a decision on the petition
to compel arbitration.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT: Jim Felton, 16000 Ventura Blvd., Suite 1000,
Encino, California 91436; (818) 382-6200, e-mail jfelton@greenbass.com

RESPONSIBLE FLOOR DELEGATE: Tamila Jensen

mailto:jfelton@greenbass.com
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RESOLUTION 09-01-04

DIGEST
Temporary Trustees: Rights and Duties
Amends Probate Code section 17206 to provide for specific powers and limitations on powers of
temporary trustees similar to the powers enumerated for special administrators.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
Same as Resolution 3-06-03 which was disapproved.

Reasons:
This resolution amends Probate Code section 17206 to provide for specific powers and
limitations on powers of temporary trustees similar to the powers enumerated for special
administrators.  This resolution should be disapproved because it will add unnecessary
complexity to the Trust Law.

Most trusts are not subject to court supervision.  Trustees have the powers conferred by the trust
instrument and, except as limited in the trust instrument, the powers conferred by statute. Except
as limited in the trust instrument, trustees have the power to perform any act that a trustee would
perform for the purposes of the trust under the standard of care provided in Probate Code section
16040 or 16047.  Court jurisdiction may be invoked by petition under section 17200, but
otherwise, trustees operate on their own.

The court has power under existing law, when considering whether a breach of trust has occurred
or may occur, to appoint a receiver or temporary trustee to take possession of trust property and
administer the trust.  The court obviously has authority to tailor the order removing or
suspending the powers of the original trustee or co-trustee as appropriate to the circumstances. 
Trusts are not the same as probate estates, which are governed strictly by statute.  The proposed
revision of the statute would still require the court to consider whether and how to tailor the
order in every case, and is thus neither necessary nor desirable.

SECTION/COMMITTEE REPORT

TRUSTS AND ESTATES SECTION RECOMMENDATION
DISAPPROVE

The trusts and estates section executive committee of the State Bar takes the position that the
proposed amendment of Probate Code §17206 is unnecessary and that it could be harmful
because the powers granted automatically to a temporary trustee would be too broad.

This position is only that of the of the Executive Committee of the Trusts and Estates
Section of the State Bar of California.  This position has not been adopted by either the
State Bar's Board of Governors or overall membership, and is not to be construed as
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representing the position of the State Bar of California.  Membership in the Trusts and
Estates Section is voluntary and funding for section activities, including all legislative
activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations  recommends that
legislation be sponsored to amend California Probate Code section 17206 to read as follows:

1 § 17206 
2 The court in its discretion may make any orders and take any other action necessary or
3 proper to dispose of the matters presented by the petition, including appointment of a
4 temporary trustee to administer the trust in whole or in part. A temporary trustee shall have
5 powers duties and obligations as follows:
6 (a) Except where the order appointing a temporary trustee provides otherwise a
7 temporary 
8 trustee has all of the powers of a successor trustee under Section 15660.
9 (b) Where the order appointing a temporary trustee specifies that the powers of the 

10 temporary trustee are limited, the temporary trustee has the power to do all of the
11 following without further order of the court: 
12 (1) Take possession of all of the real and personal property of the trust and preserve
13 it from damage, waste, and injury. 
14 (2) Collect all claims, rents, and other income belonging to the trust. 
15 (3) Commence and maintain or defend suits and other legal proceedings. 
16 (4) Sell perishable property. 
17 (c)Where the order appointing a temporary trustee specifies that the powers of the
18 temporary trustee are limited, the temporary trustee has the power to do all of the
19 following on order of the court: 
20 (1) Borrow money, or lease, mortgage, or execute a deed of trust on real property,
21 in the same manner as a successor trustee. 
22 (2) Pay the interest due or all or any part of an obligation secured by a mortgage,
23 lien, or deed of trust on property in the trust, where there is danger that the holder of the
24 security may enforce or foreclose on the obligation and the property exceeds in value the
25 amount of the obligation. This power may be ordered only on petition of the temporary
26 trustee or any interested person, with any notice that the court deems proper, and shall
27 remain in effect until appointment of a successor trustee. The order may also direct that
28 interest not yet accrued be paid as it becomes due, and the order shall remain in effect and
29 cover the future interest unless and until for good cause set aside or modified by the court
30 in the same manner as for the original order. 
31 (3) Exercise other powers that are conferred by order of the court. 
32 (d) A temporary trustee appointed to perform a particular act has no duty to take
33 any other action to protect the trust. 

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Beverly Hills Bar Association

STATEMENT OF REASONS

Existing Law:  Provides for the appointment of a temporary trustee but does not specify the
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duties, powers and obligations.

This Resolution:  Would provide that the temporary trustee has all of the powers of a successor
trustee unless specifically limited.  It would enumerate the powers duties and obligations of a
limited temporary trustee using language similar to that of Probate Code section 8544.

The Problem: Probate Code section 8544 provides a specific statement as to the powers, duties
and obligations of a special administrator of a decedent’s estate who is appointed to fill a
temporary vacancy in office and to provide interim protection for the estate.  Section 17206
similarly provides for the appointment of a temporary trustee but does not specify the duties
powers and obligations.  As a result temporary trustees often cannot provide specific authority
for their acts and are prevented from carrying out their duties when third parties refuse to
recognize the authority of the temporary trustee.

This Resolution was initially submitted in 2003.  The author has reviewed the 2003 comment of
the Resolutions Committee and finds it inapposite. The proposed language affirms that the
temporary trustee has all the powers of a successor, unless limited.  If limited powers are desired
because of an existing dispute, then the remaining language provides a convenient and familiar
scheme to give limited powers.

IMPACT STATEMENT

The proposed resolution affects other sections of the Probate Code, including sections 15642,
16420 and 17200 regarding the appointment of temporary trustees. 

AUTHOR AND/OR PERMANENT CONTACT:  Kenneth G. Petrulis, Goodson and Wachtel,
10940 Wilshire Boulevard, Suite 1400, Los Angeles, CA 90024-3941, voice 310-208-8282, fax
310-208-8582, e-mail kgp@gwtaxlaw.com

RESPONSIBLE FLOOR DELEGATE:  Kenneth G. Petrulis
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RESOLUTION 09-02-04

DIGEST
Probate: Turnover of Assets by Conservator or Guardian to County Treasurer
Amends Probate Code section 2631 to allow a conservator or guardian to turn over remaining
assets of the estate to the County Treasurer when under the amount required for probate.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends Probate Code section 2631 to allow a conservator or guardian to turn
over remaining assets of the estate to the County Treasurer when under the amount required for
probate.  This resolution should be approved in principle because the conservator or guardian has
limited alternatives before he or she can be discharged when the heirs of a deceased conservatee
or minor fail to take the necessary action to distribute the final estate of a conservatee or minor.

A conservator or guardian cannot be discharged and his or her bond exonerated until the estate is
completely distributed and receipts filed with the court.  Probate Code section 2631 allows for a
conservator or guardian to distribute the remaining assets of a deceased conservatee or minor
pursuant to Probate Code section 13100, when a formal probate is not necessary.  Unfortunately,
Probate Code section 13100 requires all the heirs of a decedent to cooperate and sign the
required declaration before obtaining access to the assets.

In today's dysfunctional world, many family members do not talk, let alone cooperate to jointly
prepare and sign a declaration to obtain access to assets.  This can leave the conservator or
guardian with few options: either 1) continue to hold the assets and incur yearly bond expenses;
2) request the Public Administrator, if possible, to administer the assets; or 3) file a petition for
probate.  None of these options allows the conservator or guardian to relinquish his or her duty
without incurring additional expense.

SECTION/COMMITTEE REPORT

TRUSTS AND ESTATES SECTION RECOMMENDATION
APPROVE IN PRINCIPLE

The trusts and estates section executive committee of the State Bar takes the position that this
resolution would allow small conservatorship and guardianship estates to be distributed more
efficiently and at lower cost to the beneficiaries than under existing law.

This position is only that of the of the Executive Committee of the Trusts and Estates
Section of the State Bar of California.  This position has not been adopted by either the
State Bar's Board of Governors or overall membership, and is not to be construed as



09-02-2

representing the position of the State Bar of California.  Membership in the Trusts and
Estates Section is voluntary and funding for section activities, including all legislative
activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Probate Code section 2631 to read as follows:

1 §2631
2 (a) Upon the death of the ward or conservatee, the guardian or conservator may
3 contract for and pay a reasonable sum for the expenses of the last illness and the
4 disposition of the remains of the deceased ward or conservatee, and for unpaid court-
5 approved attorney’s fees, and may pay the unpaid expenses of the guardianship or
6 conservatorship accruing before or after the death of the ward or conservatee, in full or in
7 part, to the extent reasonable, from any personal property of the deceased ward or
8 conservatee which is under the control of the guardian or conservator.
9 (b) If after payment of expenses under subdivision (a), the total market value of the

10 remaining estate of the decedent does not exceed the amount determined under Section
11 13100, the guardian or conservator may petition the court for an order permitting the
12 guardian or conservator to liquidate the decedent’s estate.  The guardian or conservator
13 may petition even though there is a will of the decedent in existence if the will does not
14 appoint an executor or if the named executor refuses to act.  No notice of the petition need
15 be given.  If the order is granted, the guardian or conservator may sell personal property of
16 the decedent, withdraw money of the decedent in an account in a financial institution, and
17 collect a debt, claim, or insurance proceeds owed to the decedent or the decedent’s estate,
18 and a person having possession or control shall pay or deliver the money or property to the
19 guardian or conservator.
20 (c) After payment of expenses, the guardian or conservator may transfer any
21 remaining property as provided in Division 8 (commencing with Section 13000).  For this
22 purpose, the value of the property of the deceased ward or conservatee shall be determined
23 after the deduction of the expenses so paid.
24 (d) For purposes of transferring any remaining property not exceeding the amount
25 determined under Section 13100, the guardian or conservator may deposit property with
26 the County Treasurer in the same fashion as may a personal representative under Division
27 7, Part 10, Chapter 5 of this Code, commencing with section 11850.

(Proposed new language underlined, language to be deleted stricken.)

PROPONENT:  Sacramento County Bar Association

STATEMENT OF REASONS

Existing Law:  Present law does not allow a conservator or guardian to deposit funds that for
some reason cannot be distributed to a beneficiary or heir, although within the $100,000
limitation of Probate Code section 13100. 
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This Resolution:  Would allow the conservator or guardian of the estate to deposit funds with the
County Treasurer when a beneficiary or heir cannot be found or if found, refuses to cooperate by
signing the 13100 affidavit.

The Problem: From time to time, when a conservator or guardian of the estate has in possession
or control certain assets or funds that do not exceed $100,000 in value, and the ward or
conservatee has died, the assets can be sold and the net cash, or the original cash, can be
distributed to heirs or beneficiaries upon signing and presentation to the conservator or guardian
of an affidavit under Probate Code section 13100.  In some cases, the heirs or beneficiaries
decline to take the assets or cash, and refuse to sign the affidavit.  This causes unnecessary time
consumption and expense for the conservator or guardian of the estate.  This proposed new sub-
section would allow the conservator or guardian of the estate to transfer the assets to the County
Treasurer on the same conditions as for a personal representative, set forth in Probate Code
section 11850.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Borden D. Webb and Carlena L. Tapella,
Webb, Patterson and Tapella, 906 G Street, Suite 630, Sacramento, CA  95814, (916) 447-1675,
bwebb@probateattorneys.com.

RESPONSIBLE FLOOR DELEGATE:  Borden D. Webb
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RESOLUTION 09-03-04

DIGEST
Beneficiary Deeds: Recording, Definitions
Adds Probate Code section 5800 to allow an individual to transfer real estate in the same manner
as transfer on death ("TOD") or paid on death ("POD") accounts.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution adds Probate Code section 5800 to allow an individual to transfer real property in
the same manner as transfer on death ("TOD") or paid on death ("POD") accounts.  This
resolution should be disapproved because it allows and encourages estate-planning substitutes
that are more susceptible to fraud, undue influence, and other abuses than the traditional will or
trust.

The analogy to TOD and POD checking, savings and investment accounts is inapposite. The
POD/TOD aspects of such an account can be quickly and easily changed or revoked by the
account holder. The depository institution typically requires such arrangements to be made in
person. This all serves as some protection against abuse. The fact that joint tenancy deeds are
sometimes used in a similar fashion provides no rationale for the new species of deed proposed
by this resolution. Joint tenancy, while subject to some of the abuses noted above, serves other
legitimate purposes beyond acting as a will substitute. Even a joint tenancy can be unilaterally
converted to a tenancy in common and the issue of percentage ownership determined at a later
time. 

SECTION/COMMITTEE REPORT

TRUSTS AND ESTATES SECTION RECOMMENDATION
DISAPPROVE

The trusts and estates section executive committee of the State Bar takes the position that this
resolution, if enacted, would lead to potential abuses and could cause confusion as to title to real
estate.  

This position is only that of the of the Executive Committee of the Trusts and Estates
Section of the State Bar of California.  This position has not been adopted by either the
State Bar's Board of Governors or overall membership, and is not to be construed as
representing the position of the State Bar of California.  Membership in the Trusts and
Estates Section is voluntary and funding for section activities, including all legislative
activities, is obtained entirely from voluntary sources.
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TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Probate Code section5800 to read as follows:

1 § 5800 
2 (a)  A deed that conveys an interest in real property, including any debt secured by
3 a lien on real property, to a grantee beneficiary designated by the owner and that expressly
4 states that the Deed is effective on the death of the owner transfers the interest to the
5 designated grantee beneficiary effective on the death of the owner subject to all
6 conveyances, assignments, contracts, mortgages, deeds of trust, liens, security pledges and
7 other encumbrances made by the owner or to which the owner was subject during the
8 owner’s lifetime.
9 (b)  A beneficiary deed may designate multiple grantees who take title as joint

10 tenants with right of survivorship, tenants in common, a husband and wife as community
11 property with right of survivorship, or any other tenancy that is valid under the laws of this
12 state.
13 (c)  A beneficiary deed may designate a successor grantee beneficiary.  If the
14 beneficiary deed designates a successor grantee beneficiary, the deed shall state the
15 condition on which the interest of the successor grantee beneficiary would vest.
16 (d)  If real property is owned as joint tenants with right of survivorship or as
17 community property with the right of survivorship, a deed that conveys an interest in the
18 real property to a grantee beneficiary designated by all of the then surviving owners and
19 that expressly states that the deed is effective on the death of the last surviving owner
20 transfers the interest to the designated grantee beneficiary effective on the death of the last
21 surviving owner.  If a beneficiary deed is executed by fewer than all of the owners of real
22 property owned as joint tenants with right of survivorship or community property with
23 right of survivorship, the beneficiary deed is valid if the last surviving owner is one of the
24 persons who executes the beneficiary deed.  If the last surviving owner did not execute the
25 beneficiary deed, the transfer shall lapse and the deed is void.  An estate in joint tenancy
26 with right of survivorship or community property with right of survivorship is not affected
27 by the execution of a beneficiary deed that is executed by fewer than all of the owners of
28 the real property and the rights of a surviving joint tenant with right of survivorship or a
29 surviving spouse in community property with right of survivorship shall prevail over a
30 grantee beneficiary named in a beneficiary deed.
31 (e)  A beneficiary deed is valid only if the deed is executed and recorded as
32 provided by law in the office of the county recorder of the county in which the property is
33 located before the death of the owner or the last surviving owner.  A beneficiary deed may
34 be used to transfer an interest in real property to the trustee of a trust even if the trust is
35 revocable.
36 (f)  A beneficiary deed may be revoked at any time by the owner or, if there is
37 more than one owner, by any of the owners who executed the beneficiary deed.  To be
38 effective, the revocation must be executed and recorded as provided by law in the office of
39 the county recorder of the county in which the real property is located before the death of
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40 the owner who executes the revocation.  If the real property is owned as joint tenants with
41 right of survivorship or community property with right of survivorship and if the
42 revocation is not executed by all the owners, the revocation is not effective unless executed
43 by the last surviving owner.
44 (g)  If an owner executes and records more than one beneficiary deed concerning
45 the same real property, the last beneficiary deed that is recorded before the owner’s death
46 is the effective beneficiary deed.
47 (h)  This Section does not prohibit other methods of conveying property that are
48 permitted by law and have the effect of postponing enjoyment of an interest in real
49 property until the death of the owner.  This section does not invalidate any deed otherwise
50 effective by law to convey title to the interests and estates provided in the deed that is not
51 recorded until after the death of the owner.
52 (i)  The signature, consent or agreement of or notice to a grantee beneficiary of a
53 beneficiary deed is not required for any purpose during the lifetime of the owner.
54 (j)  A beneficiary deed that is executed, acknowledged and recorded in accordance
55 with this section is not revoked by the provisions of a will.
56 (k)  A beneficiary deed is sufficient if it complies with other applicable laws and if
57 it is in substantially the following form:
58
59 Beneficiary Deed
60
61 I (we) ________________ (owner) hereby convey to _____________________
62 (Grantee Beneficiary) effective on my (our) death the following described real property:
63
64 [legal description]
65 ________________________
66 Signature of Grantor(s)
67
68 (Acknowledgment)
69
70 (l).  The instrument of revocation shall be sufficient if it complies with other
71 applicable laws and is in substantially the following form:
72
73 Revocation of Beneficiary Deed
74
75 The undersigned hereby revokes the beneficiary deed recorded on
76 __________________________, in doctor or book ______ at page _____, or instrument
77 no. ___________________, records of ________________ County, California.
78
79
80 Dated: ____________________
81 ______________________________
82 Signature
83
84 (Acknowledgement)
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85 (m)  For the purposes of this section:
86 1. “Beneficiary Deed” means a deed authorized under this section.
87 2. “Owner” means any person who executes a beneficiary deed as provided in
88 this section.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Orange County Bar Association

STATEMENT OF REASONS

Existing Law:  There is no present code section or provision providing a transfer on death for
real estate like a savings account or like a “pod” account for securities.

This Resolution:  Allows an individual to transfer real estate in the same manner transfer on
death (“tod”) accounts paid on death (“pod”) accounts.

The Problem:  Some individuals want to transfer real estate at death other than by joint tenancy
or to create a trust.  This new law is from an Arizona statute.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

CO-AUTHORS AND/OR PERMANENT CONTACTS:  Edward H. Stone and Mary Pat Toups,
18201 Von Karman Avenue, Suite 1160, Irvine, CA  92612-1005, voice 949-833-7708, fax 949-
833-7583, e-mail none. 

RESPONSIBLE FLOOR DELEGATE: Edward H. Stone

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

The resolution provides that when an owner has executed multiple TOD deeds, the last one
recorded controls.  This may not be the last one executed by the decedent, and accordingly may
not reflect decedent's true intent.    The resolution also would encourage partition actions, as it
allows multiple beneficiary designations without providing an administrative vehicle for
disposition as found in a probate proceeding or a trust.  It will also encourage a false sense of
security to those inclined to devise their own estate plans.  Many will fail to observe formalities,
to properly record deeds, or to spot tax and other issues that would be taken into consideration
through professional review and planning. 
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RESOLUTION 9-04-04

DIGEST
Property of a Settlor: Discovery
Adds Probate Code sections 17212, 17213, 17214 and 17215 to provide for interrogatories or
examination before the court in trust cases as is now provided in other probate proceedings.  

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE I N PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution adds Probate Code sections 17212, 17213, 17214 and 17215 to provide for
interrogatories or examination before the court in trust cases as is now provided in other probate
proceedings. This resolution should be approved in principle because it applies the same
procedures to trusts that are presently applied to guardianships, conservatorship and probate
estates.  

The rights affected, such as ascertaining whether a person has wrongfully taken, concealed, or
disposed of trust property or whether a person has knowledge or possession of documents
regarding the trust, are material to the administration of a trust.  Absent the commencement of
litigation, a trustee is not entitled to discovery under the Code of Civil Procedure to ascertain
information regarding missing assets or documents necessary for the administration of a trust. 
This resolution gives the trustee the power to conduct initial discovery prior to incurring the
expense associated with commencing litigation.  These types of discovery powers have been
available for guardianships, conservatorships and probate estates for over a century and are
necessary to bring the trust laws current with the other probate laws since trusts are becoming 
more popular estate planning devices.

SECTION/COMMITTEE REPORT

TRUSTS AND ESTATES SECTION RECOMMENDATION
DISAPPROVE

The trusts and estates section executive committee of the State Bar takes the position that this
proposal is unnecessary, as there are already adequate discovery tools for a trustee to use. 

This position is only that of the of the Executive Committee of the Trusts and Estates
Section of the State Bar of California.  This position has not been adopted by either the
State Bar's Board of Governors or overall membership, and is not to be construed as
representing the position of the State Bar of California.  Membership in the Trusts and
Estates Section is voluntary and funding for section activities, including all legislative
activities, is obtained entirely from voluntary sources.
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TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Probate Code sections 17212 through 17215 to read as follows:

1 §17212
2 1.  After the demise of a Settlor, on petition by the Trustee or an interested person,
3 the court may order that a citation be issued to a person to answer interrogatories, or to
4 appear before the court and be examined under oath, or both, concerning any of the
5 following allegations
6 a.   The person has wrongfully taken, concealed, or disposed of property in the
7 trust estate of the deceased Settlor.
8 b.   The person has knowledge or possession of any of the following:
9 i.   A deed, conveyance, bond, contract, or other writing that contains

10 evidence of or tends to disclose the right, title, interest, or claim of the decedent to
11 property.
12 ii.   A claim of the deceased Settlor.
13 iii.   A lost trust of the deceased Seller.
14 2.   If the person does not reside in the county in which the trust estate is being
15 administered or is to be administered by the superior court, the superior court in either of
16 the county in which the person resides or of the county in which the trust estate is being
17 administered may issue a citation under this section.
18 3.   Disobedience of a citation issued pursuant to this section may be punished
19 as a contempt of the court issuing the citation.
20 4.   Notice to the Trustee as well as all Beneficiaries of the deceased Settlor or
21 the Attorney General of a proceeding under subdivision (a) shall be given for the period
22 and in the manner provided in Section 17203.  All notices shall comply with the
23 requirements of Section 17203 and 17204.
24
25 § 17213
26 Interrotgatories may be put to a person cited to answer interrogatories pursuant to
27 Section 17212.  The interrogatories and answers shall be in writing . The answers shall be
28 signed under penalty of perjury by the person cited.  The interrogatories and answers shall
29 be filed with the court.
30
31 § 17214
32 The examination of the witness pursuant to Section 17217 shall grant the
33 following:
34 (e)   At an examination witnesses may be produced and examined on either
35 side.
36 (f)   If upon the examination it appears that the allegations of the petition are
37 true, the court may order the person to disclose the person's knowledge of the facts to the
38 personal representative.
39 (g)   If upon the examination it appears that the allegations of the petition are
40 not true, the person's necessary expenses, including a reasonable attomey's fee, shall be
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41 charged against the petitioner or allowed out of the trust estate, in the discretion of the
42 court.
43
44 § 17215
45 The examination of the witness pursuant to Section 17212 shall grant the
46 following:
47 (a)   On petition by the trustee, the court may issue a citation to a person who
48 has possession or control of property in the trust estate to appear before the court and make
49 an account under oath of the property and the person's actions with respect to the property.
50 (b)   Disobedience of a citation issued pursuant to this section may be punished
51 as a contempt of the court issuing the citation.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Orange County Bar Association

STATEMENT OF REASONS

Existing Law:  There is no existing code provision for a trust after the demise of a settlor, but
there are similar provisions for a guardianship, conservatorship and a probate estate.

This Resolution:  This resolution provides the same rights as to trust laws which are presently
provided in guardianships, conservatorships under Probate Code sections 2616 through 2619,
and administration of estates of decedents under Probate Code sections  8870, 8871, 8872 and 
8873.

The Problem:  Guardianship and conservatorship provides for this discovery under Probate Code
sections 2616 through  2619 and under administration of estate of decedents under Probate Code
sections 8870 through 8873.  There is a need for similar provisions under trust law.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Edward H. Stone, 18201 Von Karman
Avenue, Suite 1160, Irvine, CA  92612-1005, voice 949-833-7708, fax  949-833-7583, e-mail
none. 

RESPONSIBLE FLOOR DELEGATE:  Edward H. Stone 

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

While the underlying concept is worthy, key issues remain unresolved and unaddressed.  The
language does not make clear whether the discovery procedures apply only to living trusts of a
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decedent and not to irrevocable trusts as well; it does not distinguish between the property of a
deceased spouse and a surviving spouse in a joint  living trust; it does not address the rights of
the parties during a trust contest or during the 120-day notice period, and does not state whether
the "interested person" is defined in relation to the Settlor or the trust.  Also, the language should
make clear that it is not intended to override the provisions of CCP 2035 or any other discovery
provisions available under the CCP.
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RESOLUTION 09-05-04

DIGEST
Conservatees: Withdrawal of Life-Sustaining Treatment
Adds Probate Code section 2355, subdivision (c), to prohibit a conservator from authorizing
withdrawal of life-sustaining treatment from certain conservatees without court order.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution adds Probate Code section 2355, subdivision (c), to prohibit a conservator from
authorizing withdrawal of life-sustaining treatment from certain conservatees without court
order.  This resolution should be disapproved because the case that it attempts to codify,
Conservatorship of Wendland (2001) 26 Cal.4th 519, contains a clear and succinct ruling on the
law in such matters and is not improved by the proposed resolution.  

Wendland held that a conservator wishing to authorize the withholding of life-sustaining
treatment for a conscious but incapacitated conservatee, thereby causing the conservatee's death,
must first obtain a court order.  That order must be based on clear and convincing evidence
either that the conservatee wished to refuse life-sustaining treatment or that to withhold such
treatment would be in the conservatee's best interests.

Beginning at line 29, the resolution would add to section 2355 the dicta from Wendland that
specifies in what situations the holding of the case does not apply.  Because the resolution goes
beyond the holding of Wendland and attempts to codify what the Supreme Court did not hold, it
overcomplicates the statute.  As one example, in lines 20-21 of the resolution, it is clear the
statute would apply only to a "conscious, incompetent" patient.  But in lines 29-30, the resolution
states that it does not apply to "permanently unconscious patients," implying it does apply to
other unconscious conservatees.  This illustrates the danger of attempting to codify a legal
decision.  Justice would be better served by allowing the decision to remain the controlling law.

SECTION/COMMITTEE REPORT

TRUSTS AND ESTATES SECTION RECOMMENDATION
DISAPPROVE

The trusts and estates section executive committee of the State Bar takes the position that this
proposal is unnecessary, because of the decision in Conservatorship of Wendland, 25 Cal.4th
519 (2001), and because if enacted it could deprive the court of the discretion it should have in
approving the withdrawal of life-support systems for a conscious but incompetent conservatee.
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This position is only that of the of the Executive Committee of the Trusts and Estates
Section of the State Bar of California.  This position has not been adopted by either the
State Bar's Board of Governors or overall membership, and is not to be construed as
representing the position of the State Bar of California.  Membership in the Trusts and
Estates Section is voluntary and funding for section activities, including all legislative
activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Probate Code section 2355 to read as follows:

1 § 2355. 
2 (a) If the conservatee has been adjudicated to lack the capacity to make health care
3 decisions, the conservator has the exclusive authority to make health care decisions for the
4 conservatee that the conservator in good faith based on medical advice determines to be
5 necessary. The conservator shall make health care decisions for the conservatee in
6 accordance with the conservatee's individual health care instructions, if any, and other
7 wishes to the extent known to the conservator. Otherwise, the conservator shall make the
8 decision in accordance with the conservator's determination of the conservatee's best
9 interest. In determining the conservatee's best interest, the conservator shall consider the

10 conservatee's personal values to the extent known to the conservator. The conservator may
11 require the conservatee to receive the health care, whether or not the conservatee objects.
12 In this case, the health care decision of the conservator alone is sufficient and no person is
13 liable because the health care is administered to the conservatee without the conservatee's
14 consent. For the purposes of this subdivision, "health care" and "health care decision" have
15 the meanings provided in Sections 4615 and 4617, respectively.
16 (b) If prior to the establishment of the conservatorship the conservatee was an
17 adherent of a religion whose tenets and practices call for reliance on prayer alone for
18 healing, the treatment required by the conservator under the provisions of this section shall
19 be by an accredited practitioner of that religion.
20 (c) If a conservator seeks to withdraw life-sustaining treatment from a conscious,
21 incompetent patient who has not left legally cognizable instructions for health care or
22 appointed an agent or surrogate for health care decisions, the conservator may do so only
23 pursuant to a court order based upon findings supported by clear and convincing evidence.
24 Conscious conservatees who have not left formal directions for health care and whose
25 conservators propose to withhold life-sustaining treatment for the purpose of causing their
26 conservatees' deaths are protected by this subdivision. The court may not grant a
27 conservator’s request to withdraw life-sustaining treatment from such a person absent clear
28 and convincing evidence the conservator's decision is in accordance with either the
29 conservatee's own wishes or best interest.  This subdivision does not apply to permanently
30 unconscious patients, including those who are comatose or in a persistent vegetative state
31 who have left legally cognizable instructions for health care; persons who have designated
32 agents or other surrogates for health care; or conservatees for whom conservators are
33 making medical decisions other than those intended to bring about the death of a conscious
34 conservatee.
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(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Ventura County Bar Association
 
STATEMENT OF REASONS 

Existing Law:  As currently worded, section 2355 would permit a conservator to withdraw life-
sustaining treatment from a conscious conservatee without a court order.    

This Resolution:  This resolution would codify controlling case law (Conservatorship of
Wendland (2001) 26 Cal.4th 519) and impose a requirement of a court order in every such case.

The Problem:  The current text of section 2355 fails to require a court order prior to withholding
life-sustaining treatment for the purpose of causing the death of certain conscious, but
incompetent patients.  This jeopardizes the patient’s right to personal autonomy and fails to
ensure reliability in the ultimate decision whether a conservatee lives or dies.    

IMPACT STATEMENT 

This resolution does not affect any other law, statute or rule.   

AUTHOR AND/OR PERMANENT CONTACT:  Michael C. McMahon, Hall of Justice, Suite
207, 800 S. Victoria Avenue, Ventura, CA 93009; (805) 477-7114; fax (805) 548-9220;
michael.mcmahon@mail.co.ventura.ca,us   

RESPONSIBLE FLOOR DELEGATE:  Michael C. McMahon 

COUNTERARGUMENT

ORANGE COUNTY BAR ASSOCIATION

The controlling case law regarding the right of a conservator to consent to the removal of life
support from a conservatee in a vegetative state with no hope of recovery has been the
Conservatorship of Drabick (1988) 200 CA3d 185, 245 CR 840 which stands for the proposition
that a conservator of an incompetent person in a vegetative state with no hope of recovery is
authorized to decide, considering medical advice and conservatee’s best interests, that medical
treatment in the form of artificial life support should be withdrawn and conservatee permitted a
natural death.  The Conservatorship of Wendland case left in place Drabick and subsequent
supporting cases but restricted the circumstances under which the conservator may withdraw or
withhold life-sustaining treatment if the conservatee is at all conscious and there is no advance
health care directive. By codifying Wendland and not Drabick it is likely that Drabick will be
diminished.  The last sentence does not sufficiently incorporate the law under Drabick.   In
addition, the meaning of the phrase “legally cognizable instructions” is not clear.
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RESOLUTION 10-01-04

DIGEST
CDCBA Procedure:  Inclusion on Spreadsheet Showing Association Positions
Adds an unspecified Conference of Delegates of California Bar Associations rule that all stated
bar association positions on resolutions be included on the Conference Spreadsheet. 

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions known.

Reasons:
This resolution adds an unspecified Conference of Delegates of California Bar Association 
(CDCBA) rule that all stated bar association positions on resolutions be included on the
Conference spreadsheet.  This resolution should be approved in principal because it further
accomplishes the CDCBA stated mission.

Each year the CDCBA debates and votes on myriad matters of interest to the assembled
voluntary bar associations.  Those associations have reviewed the proposed matters for debate in
advance of the conference and often provide written, stated positions in order to stimulate and
influence debate on the floor.  The current CDCBA Rules of Procedure are silent as to which of
these positions are on the Conference spreadsheet. 

The benefit of providing all delegations' positions before the Conference, if not administratively
burdensome, seems clear.  Different positions stimulate debate, encourage consideration of
contrary positions, and generally assist in formulating and communicating the voice of the
assembled voluntary bar associations.   Of course, the rule must be carefully drafted so that the
actual labor in creating and distributing the spreadsheet is the responsibility of the associations
that wish to express their position.  One possible means would be an on-line spreadsheet into
which local associations enter their positions prior to the conference.

This resolution encourages the communication and debate of diverse ideas held by the various
voluntary bar associations that make up the CDCBA.  The goal is to create a rule which leads to
an all-inclusive spreadsheet which will promote full debate without getting lost in unwieldy
administrative procedures.  

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations adopt the rule that
all participating California Bar Associations which have stated a position on the resolutions be
included on the Conference Spreadsheet showing all association positions.

PROPONENT:  Bar Association of Northern San Diego County
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STATEMENT OF REASONS

Existing Practice:  The Board of the CDCBA and/or its executive director cause only large bar
associations and miscellaneous small bar associations to be included on the spreadsheet showing
association positions.  Such was the case at the September 2003 Conference.  The criteria under
which bar associations were chosen for inclusion were not disclosed.

This Resolution:  Would change the practice of excluding any participating bar association from
communicating its positions on the spreadsheet and would permit all associations to have a
meaningful voice in the Conference. 

The Problem:  When bar associations are excluded from the spreadsheet, other associations are
deprived of the opportunity to garner support from the excluded association or to lobby the
excluded association in order to change its position or build consensus.  The exclusion works
against the principles honored by the CDCBA of encouraging a free flow of ideas and
intercourse regarding the law.  Additionally, the practice is elitist.  If the CDCBA is truly an
association of California bar associations (rather than of big city bar associations), all
participating associations must be fully included.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Marion E. Froehlich, Law Offices of Marion
E. Froehlich, 316 South Melrose Drive, Suite 100, Vista, CA 92081-6618, voice 760-724-6244,
fax 760-724-6266, e-mail froehlic@pacbell.net

RESPONSIBLE FLOOR DELEGATE:  Marion E. Froehlich

COUNTERARGUMENT

SANTA CLARA COUNTY BAR ASSOCIATION

This resolution, if adopted, would cause the spreadsheet to become unwieldy and unreadable. 
Even based on existing practices, in past Conferences, the spreadsheets have been quite lengthy. 
The 2003 Conference spreadsheet, for example, included the positions of 15 bar associations;
fewer than half of these bar associations could be described as “big city” organizations.  That
spreadsheet encompassed bar associations from across the geographical length and breadth of
California.

The current practices reflect efforts by the Conference to maintain a delicate balance between
being as inclusive as possible and ensuring that the spreadsheet remains manageable.  By not
including the views of smaller bar associations on the spreadsheet, the Conference certainly does
not exclude such groups from any form of participation in the proceedings.  Even one delegate,
through active involvement in the deliberative process and “free flow of ideas,” can alter the
course of the Conference.  Consequently, small bar associations and their delegates are in no
way prejudiced by being excluded from the spreadsheet.
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RESOLUTION 10-02-04

DIGEST
Attorneys Fees: Attorneys Liens
Adds Civil Code section 3090 et. seq. creating attorneys' liens statutes.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found. 

Reasons:
This resolution adds Civil Code section 3090 et. seq. creating attorneys' liens statutes.  This
resolution should be disapproved because the lien is incompatible with an attorney's fiduciary
duties to clients.

The proposed statutes would permit an attorney to encumber the papers, personal property and
money of the client for services rendered and permit an attorney to retain the client's property
until the lien is satisfied.  Under California Rules of Professional Conduct Rule 3-700(D)(1) an
attorney who has been terminated is obliged to "promptly release to the client, at the request of
the client, all the client papers and property."  This duty applies regardless of whether the client
has paid for the property or not.  Also, under the ABA Model Rules, DR 2-110 (A)(2), an
attorney is not permitted to withdraw from representation until she has taken reasonable steps to
avoid foreseeable prejudice to the rights of the client, including delivery of all papers and
property to the client.  Hence, the lien statutes may hinder clients from discharging attorneys and
obtaining new counsel.  Effective representation of clients will be harmed should new counsel
not have ready access to deposition transcripts, discovery and litigation files.  This resolution is
similar to A.B. No. 2336, which has been referred to the Judiciary Committee as of March 18,
2004.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Civil Code Title 14, chapter 9, section 3090 et seq. to read as
follows:

1 §3090
2 An attorney has a lien for compensation whether specially agreed upon or implied,
3 upon all papers, personal property and money of the client in the possession of the attorney
4 for services rendered to the client.  The attorney may retain the papers, personal property
5 and money until the lien created by this Chapter, and the claim based thereon, is satisfied,
6 and the attorney may apply the money retained to the satisfaction of the lien and claim.
7
8 §3091
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9 (a) The owner of papers or personal property subject to a lien created by Section
10 3090, or any other interested person, may file with the recording officer of the county in
11 which the attorney has the principal office of the attorney a bond executed by a corporation
12 authorized to issue surety bonds in the State of California to the effect that the owner of the
13 papers and personal property against which the lien is claimed shall pay the amount of the
14 claim and all costs which are awarded against the papers and personal property on account
15 of the lien.  The bond shall be in an amount not less than 150 percent of the amount
16 claimed under the lien, and must be filed prior to the commencement of a foreclosure
17 proceeding by the attorney.
18 (b)(1)  In lieu of the surety bond provided for in subsection (a) of this section, a
19 person may deposit with the treasurer of the county in which the attorney has the principal
20 office of the attorney an irrevocable letter of credit issued by an insured institution, as
21 defined in Financial Code Section 10010, or a sum of money or its equivalent equal in
22 value to 150 percent of the amount claimed under the lien.
23 (2)  When a person deposits money or an irrevocable letter of credit with the
24 treasurer of a county under this subsection, the person shall file with the recording officer
25 of the same county an affidavit stating that the deposit was made.
26 (c) When a bond is filed under subsection (a) of this section or money or an
27 irrevocable letter of credit deposited and an affidavit filed under subsection (b) of this
28 section, the recording officer shall issue to the owner or other person a certificate stating
29 that the bond, irrevocable letter of credit or money is substituted for the chattel and that the
30 lien on the chattel is discharged.
31 (d) When a bond is filed under subsection (a) of this section, or money or an
32 irrevocable letter of credit is deposited under subsection (b) of this section, the owner or
33 other person filing the bond or depositing the money shall promptly send a copy of the
34 certificate received from the recording officer under subsection (c) of this section to the
35 attorney by registered or certified mail.
36 (e)  If the attorney establishes the validity of the lien claim by a suit to enforce it,
37 the attorney is entitled to judgment or decree against the sureties upon the bond, against
38 the irrevocable letter of credit issuer or against the deposited money.
39 §3012
40 If an attorney considers the bond filed with a recording officer or the irrevocable
41 letter of credit deposited with the treasurer of a county inadequate to protect the claim of
42 the attorney for lien for some reason other than the amount of the bond or irrevocable letter
43 of credit, the attorney shall, within 10 days of receipt of the notice of filing, petition the
44 court in which the suit to foreclose the lien may be brought for a determination of the
45 adequacy of the bond or irrevocable letter of credit.  The attorney shall state in detail the
46 reasons for the inadequacy.  If the court determines that the bond is inadequate for one or
47 more of the reasons stated by the attorney, the court shall order such action as shall make
48 the bond or irrevocable letter of credit adequate to protect the claim for lien.
49
50 §3013
51 An attorney has a lien upon actions, suits and proceedings after the commencement
52 thereof, and judgments, decrees, orders and awards entered therein in the client’s favor and
53 the proceeds thereof to the extent of fees and compensation specially agreed upon with the
54 client, or if there is no agreement, for the reasonable value of the services of the attorney.
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55
56 §3014
57 (a) When an attorney claims a lien under Section 3013, if the judgment or decree is
58 for a sum of money only, the attorney must file a notice of claim of lien with the clerk of
59 the court that issues the judgment or decree within three years after the judgment or decree
60 is given.  The clerk shall enter the notice in the records of the action or suit and shall also
61 make a note of the filing of the notice in the judgment docket of the court.
62 (b) When an attorney files a notice of claim of lien under subsection (a) of this
63 section, the attorney shall send forthwith a copy of the notice to the client by registered or
64 certified mail sent to the client at the last-known address of the client.
65 (c) A lien under Section 3013 on a judgment or decree for a sum of money only
66 remains a lien on that judgment or decree for as long as the judgment or decree remains
67 valid under Civil Code Section 2911 or 2913.
68 (d) For purposes of this section, a "judgment or decree for a sum of money only"
69 does not include a decree or order for the payment of money for the support of any person
70 under relevant provisions of the California Family Code.
71
72 §3015
73 (a) When an attorney claims a lien under Section 3013, if the judgment or decree is
74 for the possession, award or transfer of personal property, the attorney must file a notice of
75 claim of lien not later than one year after entry of the final judgment or decree and
76 disposition of any appeal thereof.  The notice shall be filed with the recording officer of
77 the county in which the judgment or decree is rendered, with the recording officer of the
78 county, if known, in which the personal property is located and with the recording officer
79 of the county, if known, in which the attorney’s client resides.  The recording officer of a
80 county shall record the notices filed under this section in a book called "index of liens
81 upon chattels."
82 (b) Except as provided in subsection (c) of this section, a lien under Section 3013
83 on a judgment or decree for the possession, award or transfer of personal property must be
84 foreclosed not later than one year after the notice of claim of lien is filed under subsection
85 (a) of this section.
86 (c) An attorney and the client of the attorney may, by an agreement in writing,
87 extend the period of time within which a lien created by Section 3013 must be foreclosed
88 to two years after the notice of claim of lien is filed. An agreement to extend a foreclosure
89 period under this subsection shall contain the time and place of the filing of the notice of
90 claim of lien by the attorney and shall be filed with the recording officer with whom the
91 notice of claim of lien was filed.
92
93 §3016
94 (a) When an attorney claims a lien under Section 3013, if the judgment or decree is
95 for the possession, award or conveyance of real property, the attorney must file a notice of
96 claim of lien not later than six months after entry of the final judgment or decree and
97 disposition of any appeal thereof. The notice shall be filed with the recording officer of the
98 county in which the real property, or any part of it, is situated. The recording officer of a
99 county shall record the notices filed under this section in a book that shall be indexed in

100 the same manner as the record of deeds and mortgages.
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101 (b) Except as provided in subsection (c) of this section, a lien under Section 3013
102 upon a judgment or decree for the possession, award or conveyance of real property must
103 be foreclosed not later than one year after the notice of claim of lien is filed under
104 subsection (a) of this section.
105 (c) An attorney and the client of the attorney may, by agreement, in writing, extend
106 the period of time within which a lien created by Section 3013 must be foreclosed to two
107 years after the notice of claim of lien is filed.  An agreement to extend a foreclosure period
108 under this subsection shall contain the time and place of the filing of the notice of claim of
109 lien by the attorney and shall be filed with the recording officer with whom the notice of
110 claim of lien was filed.
111
112 §3017
113 If the notice of claim of lien is not filed within the time required, the lien created by
114 Section 3013 shall cease to exist.
115
116 §3018
117 The notice of claim of lien required under Sections 3014 and 3015 shall be a
118 statement in writing verified by the oath of the attorney and must contain:
119 (a) A statement of the attorney’s demand, including the amount of the fee or
120 compensation of the attorney;
121 (b) The citation to the book, volume and page of the judgment docket wherein is
122 entered the judgment or decree upon which the attorney claims a lien and a description of
123 the real or personal property which is to be awarded, transferred or conveyed to the client
124 under the judgment or decree;
125 (c) A statement that the amount claimed is a true and bona fide existing debt as of
126 the date of the filing of the notice of claim of lien; and
127 (d) The date on which payment was due to the attorney for professional services to
128 the client.
129
130 §3010
131 (a) Except as provided in subsections (c) and (d) of this section, the lien created by
132 Section 3013 is not affected by a settlement between the parties to the action, suit or
133 proceeding before or after judgment, decree, order or award.
134 (b) Except as provided in subsections (c) and (d) of this section, a party to the
135 action, suit or proceeding, or any other person, does not have the right to satisfy the lien
136 created by Section 3013 or any judgment, decree, order or award entered in the action, suit
137 or proceeding until the lien, and claim of the attorney for fees based thereon, is satisfied in
138 full.
139 (c) A judgment debtor may pay the full amount of a judgment or decree into court
140 and the clerk of the court shall thereupon fully satisfy the judgment or decree on the record
141 and the judgment debtor shall be thereby released from any further claims thereunder.
142 (d) If more than one attorney appears of record for a litigant, the satisfaction of the
143 lien created by Section 3013 by any one of the attorneys is conclusive evidence that the
144 lien is fully satisfied.
145
146 §3011
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147 Attorneys have the same right and power over actions, suits, proceedings,
148 judgments, decrees, orders and awards to enforce their liens as their clients have for the
149 amount due thereon to them.
150
151 §3012
152 In suits to foreclose a lien created by Section 3013, the court shall allow a
153 reasonable amount as attorney fees at trial and on appeal to the prevailing party.
154
155 §3013
156 (a) Except for tax liens, prior encumbrances and prior liens of record on the real or
157 personal property subject to the lien created by Section 3013, the lien created by Section
158 3013 is superior to all other liens.
159 (b) When the lien of an attorney created under Section 3013 attaches to a judgment
160 or decree allowing or enforcing a client’s lien, the attorney’s lien has the same priority as
161 the client’s lien with regard to personal or real property subject to the client’s lien.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Beverly Hills Bar Association  

STATEMENT OF REASONS

Existing Law:  There is currently no law authorizing the creation of an attorney’s lien relative to
the rendering of legal services.  

This Resolution: Would create an Attorney Lien set of statutes, modeled after the Oregon
Revised Statutes.  

The Problem: The problem created by California not having an attorney lien statue is one of
federal and state income taxation.  Currently, a successful plaintiff in a personal injury civil
action who receives both compensatory damages and punitive damages is placed in an unfair
position vis a vis the Internal Revenue Code.  Under the Internal Revenue Code (“IRC”) the full
amount of the award is required to be taken into income in computing the plaintiff’s income tax
liability.  When the plaintiff pays his or her legal bill (presumably a contingent fee on a
percentage basis) the amount so paid is generally not deductible under IRC §162 or 212. 
However, the amount paid is gross income to the attorney who performed the services.  Thus, a
plaintiff receiving a punitive damage award of $600,000 may pay the attorney $200,000 for legal
services.  From a tax perspective, the entire $600,000 is included in the plaintiff’s gross income
and there is no deduction for the $200,000 paid to the attorney.  At the same time, the $200,000
is also gross income to the recipient attorney.  This means that a total of $800,000 is subject to
tax when only $600,000 was actually paid.

The recent case of Sigitas Banaitis v. Commissioner of Internal Revenue (9th Cir. 2003) 340
F.3d 1074, held that when attorney’s fees are paid directly to the law firm that successfully
represented the plaintiff, the unique features of Oregon attorney’s lien law resulted in the portion
paid to the attorneys not being included in the plaintiff’s income.  Thus, in the example given
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above, the plaintiff received $400,000 and the attorney $200,000, and were thereafter taxed
accordingly.

The proposed change is intended to create a similar attorney’s lien in California in order to
achieve both federal and California tax equity for California plaintiffs. 

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Karl H. Knickmeyer, 12424 Wilshire Blvd.,
Ste. 770, Los Angeles, CA 90025-1065, voice 310-442-9970, fax 310-207-1030, e-mail
karlknickmeyer@verizon.net

RESPONSIBLE FLOOR DELEGATE:  Karl H. Knickmeyer

COUNTERARGUMENTS

CONTRA COSTA COUNTY BAR ASSOCIATION

This resolution creates more problems for the practitioner than it solves. First, the attorney lien
created by this resolution could likely qualify as an “adverse interest,” as defined by California
Rules of Professional Conduct – Rule 3-300, if it were created as part of a modification of an
existing fee arrangement (e.g., an oral fee agreement for existing client that is later memorialized
in a writing, or an hourly fee arrangement that is modified to a contingency fee agreement.) If so,
this would require written disclosure and an adequate opportunity for the client to receive
independent legal advice as to the liens possible consequences. Second, the lien on “all papers,
personal property and money of the client in the possession of the attorney” created by this
resolution would only reinforce the public’s already negative view of lawyers as being primarily
motivated by their own pecuniary interests, rather than the interest of their clients. Third, if the
resolution’s primary goal is to “achieve both federal and California tax equity for California
plaintiffs” perhaps proposing amendments to the California Revenue & Taxation Code and the
Internal Revenue Code would be more appropriate.

ORANGE COUNTY BAR ASSOCIATION

This resolution proposes to enact, in California, an Oregon attorney’s lien statute (O.R.S.§87.430
et.seq) which in effect grants the attorney an ownership interest in the client’s cause of action
and any related recovery.  In fact, the proposed lien statute seems to have broader application,
i.e.: “an attorney has a lien for compensation, whether specifically agreed upon or implied, upon
all papers, personal property and money of the client, in the possession of the attorney for
services rendered to the client.  The attorney may retain the papers, personal property and money
until the lien created by this section, and the claim based thereon, is satisfied, and the attorney
may apply the money retained to the satisfaction of the lien and claim.”  (O.R.S. §87.430)

The stated purpose of the proposed attorney lien statute is to provide a basis for the deductibility
of attorney’s fees by a personal injury plaintiff who has received a damage award.  The
resolution is prompted by a  recent decision of the Court of Appeals for the Ninth Circuit -
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Segitas Banaitis v. Commissioner of Internal Revenue (9  Circuit 2003) 340 F 3d 1074.In theth

Banaitis case, the IRS and the Tax Court, both held the contingent fee received by plaintiff’s
attorneys was not deductible, for income tax purposes, for the award received by plaintiff 
Banaitis.  Thus, for example, if a plaintiff recovers $1,000,000 and a 40% contingency fee is
paid to the attorneys, the plaintiff, nevertheless, is taxed on the full $1,000,000 recovery.  In
addition, of course, the attorneys must report the contingent fee as income.

However, the Ninth Circuit Court of Appeals in Banaitis reversed the tax court as to the
deductibility of the attorney’s fees from the award received by plaintiff.  The Ninth Circuit
allowed the deduction, holding that “unique features” of the Oregon attorney lien statute
conferred more than a lien in favor of the attorneys, but, in effect, a property/ownership interest
in any judgment or settlement which, for example, would give the attorneys a right of action,
similar to that of their clients, to enforce a judgment to collect the amount of fees due the
attorneys.  The Court distinguished the attorney lien provisions of other jurisdictions, including
California, whose laws do not vest attorneys with such extensive rights.

The proposed statutory scheme may be moot for its stated purpose and seems over-broad, if not
violative of the California Rules of Professional Conduct.

The tax objective of the proposed resolution may become moot as the Supreme Court has
granted certiorari to the IRS in the Banaitis case (3/29/04).  The principal basis for the grant of
certiorari is that a conflict exists among the various courts of appeal, some of which have held
that sums paid as attorney’s fees pursuant to contingent fee agreements are included the client’s
gross income regardless of the nature of the attorney’s rights under state law.  E.g., Young v
Commissoner (4  Cir. 2001) 240 F 3d 369, 378.th

In California, an attorney’s fee agreement may provide for the creation of a lien on any recovery
obtained by the attorney for the client.  However, any such arrangements must be fair and
reasonable and, after advice to secure independent counsel (CA Rules Prof. Conduct, Rule 3-
300).  Enforcement of the lien ultimately must be by an independent action to establish the
existence of the lien, the amount due the attorney and the right to enforce the lien.  Carroll v
Interstate Brands Corp (2002) 99 Cal App. 4  1168,1173.th

In California, a lien on the files of a client has been held to be void as contrary to public policy
Academy of Calif. Optometrists v Sup. Ct. (1975) 51 Cal App. 3   999, 1006.  Similarly, the lienrd

on all papers and personal property of the client in possession of the attorney, as provided in the
Oregon statute, seems to be contrary to the letter and spirit of California Rules of Professional
Conduct, Rules 3-700 and 4-100 which require release to the client, upon request, of  papers and
property of the client.

SANTA CLARA COUNTY BAR ASSOCIATION

The income tax problem this resolution addresses is serious, but the proposed solution is worse. 
Strong public policy in California, expressed in Rules of Professional Conduct, Rule 4-100,
requires attorneys to return to their clients, upon request, all funds and property to which the
clients are entitled.  This policy is grounded in part in the necessity that clients trust  their
attorneys.  If attorneys are allowed to hold client documents and funds hostage for the payment
of disputed fees, or to exercise self-help by applying client funds to the payment of fees, such



10-02-8

trust, and the effective administration of justice, will be seriously undermined.  Attorneys cannot
effectively advance their clients’ interests if the clients are reluctant to provide them with
important documents such as wills, insurance policies, and potential documentary evidence.  

Attorney self-help with respect to client funds gives attorneys an unfair advantage over clients in
cases of bona fide disputes over fees.  Some clients cannot afford to post a bond to obtain the
release of their funds.

SAN DIEGO COUNTY BAR ASSOCIATION

A problem does seem to exist as it relates to the Minimum Alternative tax in that a tax payer
may, under certain circumstances be taxed on the full amount of a verdict he or she recovers
without being able to claim as a deduction the contingency fee paid to the attorney. However,
creating an entire body of law granting extensive lien rights to lawyers seems to be more cure
than is necessary and may prove onerous to clients who are subject to disputed or bad faith lien
claims.  It may also conflict with many of the fee dispute mechanisms already in place in
California. In short, there must be a better way to solve this problem.
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RESOLUTION 10-03-04

DIGEST
Attorney: Revelation of Confidential Information to Protect Client
Amends Business and Professions Code section 6068 to permit an attorney to reveal confidential
client information to protect an aged client with diminished mental capacity.

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE

History:
No similar resolutions found.
 
Reasons: 
This resolution amends Business and Professions Code section 6068 to permit an attorney to
reveal confidential client information to protect an aged client with diminished mental capacity. 
This resolution should be disapproved because it is underinclusive and vague.

California maintains an exceptionally strict duty of attorney-client confidentiality.  Only in very
limited circumstances-when an attorney believes disclosure is necessary to prevent a criminal act
that is likely to result in death or substantial bodily harm-may an attorney reveal confidential
client information.  (Bus. & Prof. Code, § 6068(e).)

This resolution is underinclusive because it is restricted to clients over the age of 65.  In contrast,
ABA Model Rule of Professional Conduct 1.14-adopted by thirty-three states-permits an
attorney to reveal confidential information related to the representation of a client with
diminished capacity, when necessary to protect such client's welfare, irrespective of such client's
age.  This resolution, though in principle fundamentally sound, is too narrowly drawn.

This resolution is also too vague as drafted.  The resolution states that an attorney may, under
certain circumstances, act to protect his or her client from "substantial physical harm," yet it does
not define "substantial physical harm." 

SECTION/COMMITTEE REPORTS

OFFICE OF PROFESSIONAL COMPETENCE RECOMMENDATION
DISAPPROVE

This position is solely that of the State Bar's Office of Professional Competence and has not been
adopted or endorsed by the State Bar's Board of Governors.  The State Bar Office of Professional
Competence opposes resolution 10-03-2004.  This position should not be construed as an
opinion on the merits of the sponsor’s proposal.  Rather, this opposition is based on the current
study being conducted by the State Bar’s Special Commission for the Revision of the Rules of
Professional Conduct.  The Rules Revision Commission is charged with conducting a cover-to-
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cover review of the entirety of the California rules and proposing comprehensive amendments
for Board consideration.  In particular, the Rules Revision Commission’s charter includes the
task of evaluating the proposed amendments to the ABA Model Rules of Professional Conduct
developed by the ABA Ethics 2000 Commission, including ABA Model Rule 1.14.  ABA Model
Rule 1.14 provides: 

“a) When a client's capacity to make adequately considered decisions in
connection with a representation is diminished, whether because of minority,
mental impairment or for some other reason, the lawyer shall, as far as reasonably
possible, maintain a normal client-lawyer relationship with the client.

(b) When the lawyer reasonably believes that the client has diminished capacity,
is at risk of substantial physical, financial or other harm unless action is taken and
cannot adequately act in the client's own interest, the lawyer may take reasonably
necessary protective action, including consulting with individuals or entities that
have the ability to take action to protect the client and, in appropriate cases,
seeking the appointment of a guardian ad litem, conservator or guardian.

(c) Information relating to the representation of a client with diminished capacity
is protected by Rule 1.6. When taking protective action pursuant to paragraph (b),
the lawyer is impliedly authorized under Rule 1.6(a) to reveal information about
the client, but only to the extent reasonably necessary to protect the client's
interests.

Consistent with this charge and in response to the Rule Revision Commission’s January 2002
solicitation for member and public input, the Executive Committee of the Trusts and Estates
Section of the State Bar commended to the Rules Revision Commission the consideration of the
ABA Model Rule 1.14.  In its April 5, 2002 memorandum to the Commission, the Executive
Committee states that it “strongly supports in principle the adoption in California of new [ABA
Model] Rule 1.14.”

Accordingly, the sponsor’s desired initiative is in process appropriately with the State Bar
through its Rules Revision Commission as that group will consider whether to recommend
adoption of a California counterpart to ABA Model Rule 1.14.  Conference action, if any, at this
time, would be referred by the State Bar to the Rules Revision Commission.         

TRUSTS AND ESTATES SECTION RECOMMENDATION
APPROVE AS AMENDED

The Trusts and Estates Section executive committee of the State Bar takes the position that it
will approve the resolution if amended to conform to the language being proposed by the trusts
and estates section to add Business and Professions Code §6068.5 to read as follows:

6068.5.
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Notwithstanding Section 6068, above,

(a) If a client's capacity to make adequately considered decisions in connection with a
representation is significantly impaired, the attorney shall, as far as reasonably possible,
maintain a normal attorney-client relationship with the client.

(b) If the attorney reasonably believes that the client has significantly impaired capacity and as a
result thereof 1) is at risk of substantial physical, financial, or other harm unless action is taken, 
and 2) cannot adequately act in the client's own interest, the attorney may, but is not required to,
notify those individuals or entities that have the ability to take action to protect the client.

(c) If an attorney takes action pursuant to paragraph (b), above, the attorney is authorized to
reveal information about the client, but only to the extent reasonably necessary to protect the
client's interests.

(d) Nothing in this section permits an attorney to file, or represent a person filing, a
conservatorship petition or similar action concerning the attorney's client, where the attorney
would not otherwise be permitted to do so, nor to take a position adverse to the client beyond the
notification permitted in paragraph (b), above.

(e) "Significantly impaired capacity" as used in this section shall mean that the client suffers
from an impairment that would be sufficient to support a determination of incapacity under
Probate Code Sections 811(a) and (b).

(f) An attorney shall not be held liable for taking or forbearing to take the action authorized by
this section.

This position is only that of the of the Executive Committee of the Trusts and Estates
Section of the State Bar of California.  This position has not been adopted by either the
State Bar's Board of Governors or overall membership, and is not to be construed as
representing the position of the State Bar of California.  Membership in the Trusts and
Estates Section is voluntary and funding for section activities, including all legislative
activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Business and Professions Code section 6068 as follows:

1 § 6068  
2 It is the duty of an attorney to do all of the following:
3 (a) To support the Constitution and laws of the United States and of this state.
4 (b) To maintain the respect due to the courts of justice and judicial officers.
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5 (c) To counsel or maintain those actions, proceedings, or defenses only as appear to
6 him or her legal or just, except the defense of a person charged with a public offense.
7 (d) To employ, for the purpose of maintaining the causes confided to him or her
8 those means only as are consistent with truth, and never to seek to mislead the judge or any
9 judicial officer by an artifice or false statement of fact or law.

10 (e) (1) To maintain inviolate the confidence, and at every peril to himself or herself
11 to preserve the secrets, of his or her client.
12 (2) Notwithstanding paragraph (1), an attorney may, but is not required to, reveal
13 confidential information relating to the representation of a client to the extent that the
14 attorney reasonably believes the disclosure is necessary to prevent a criminal act that the
15 attorney reasonably believes is likely to result in death of, or substantial bodily harm to, an
16 individual. 
17 (3) Notwithstanding paragraph (1), an attorney may, but is not required to, reveal
18 confidential information relating to the representation of a client over the age of 65 that the
19 attorney reasonably believes has diminished mental capacity and who is at risk of
20 substantial physical harm unless action is taken.  The attorney may take reasonably
21 necessary protective action including consulting with individuals or entities that have the
22 ability to take action to protect the client. When taking protective action pursuant to this
23 subparagraph, the attorney is authorized to reveal information about the client, but only to
24 the extent reasonably necessary to protect the client’s interests. 
25 (f) To advance no fact prejudicial to the honor or reputation of a party or witness,
26 unless required by the justice of the cause with which he or she is charged.
27 (g) Not to encourage either the commencement or the continuance of an action or
28 proceeding from any corrupt motive of passion or interest.
29 (h) Never to reject, for any consideration personal to himself or herself, the cause
30 of the defenseless or the oppressed.
31 (i) To cooperate and participate in any disciplinary investigation or other regulatory
32 or disciplinary proceeding pending against himself or herself.  However, this subdivision
33 shall not be construed to deprive an attorney of any privilege guaranteed by the Fifth
34 Amendment to the Constitution of the United States, or any other constitutional or
35 statutory privileges.  This subdivision shall not be construed to require an attorney to
36 cooperate with a request that requires him or her to waive any constitutional or statutory
37 privilege or to comply with a request for information or other matters within an
38 unreasonable period of time in light of the time constraints of the attorney’s practice.  Any
39 exercise by an attorney of any constitutional or statutory privilege shall not be used against
40 the attorney in a regulatory or disciplinary proceeding against him or her.
41 (j) To comply with the requirements of Section 6002.1.
42 (k) To comply with all conditions attached to any disciplinary probation, including
43 a probation imposed with the concurrence of the attorney.
44 (l) To keep all agreements made in lieu of disciplinary prosecution with the agency
45 charged with attorney discipline.
46 (m) To respond promptly to reasonable status inquiries of clients and to keep
47 clients reasonably informed of significant developments in matters with regard to which
48 the attorney has agreed to provide legal services.
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49 (n) To provide copies to the client of certain documents under time limits and as
50 prescribed in a rule of professional conduct which the board shall adopt.
51 (o) To report to the agency charged with attorney discipline, in writing, within 30
52 days of the time the attorney has knowledge of any of the following:
53 (1) The filing of three or more lawsuits in a 12-month period against the attorney
54 for malpractice or other wrongful conduct committed in a professional capacity.
55 (2) The entry of judgment against the attorney in a civil action for fraud,
56 misrepresentation, breach of fiduciary duty, or gross negligence committed in a
57 professional capacity.
58 (3) The imposition of judicial sanctions against the attorney, except for sanctions
59 for failure to make discovery or monetary sanctions of less than one thousand
60 dollars($1,000).
61 (4) The bringing of an indictment or information charging a felony against the
62 attorney.
63 (5) The conviction of the attorney, including any verdict of guilty, or plea of guilty
64 or no contest, of a felony, or a misdemeanor committed in the course of the practice of
65 law, or in a manner in which a client of the attorney was the victim, or a necessary element
66 of which, as determined by the statutory or common law definition of the misdemeanor,
67 involves improper conduct of an attorney, including dishonesty or other moral turpitude, or
68 an attempt or a conspiracy or solicitation of another to commit a felony or a misdemeanor
69 of that type.
70 (6) The imposition of discipline against the attorney by a professional or
71 occupational disciplinary agency or licensing board, whether in California or elsewhere.
72 (7) Reversal of judgment in a proceeding based in whole or in part upon
73 misconduct, grossly incompetent representation, or willful misrepresentation by an
74 attorney.
75 (8) As used in this subdivision, “against the attorney” includes claims and
76 proceedings against any firm of attorneys for the practice of law in which the attorney was
77 a partner at the time of the conduct complained of and any law corporation in which the
78 attorney was a shareholder at the time of the conduct complained of unless the matter has
79 to the attorney’s knowledge already been reported by the law firm or corporation.
80 (9) The State Bar may develop a prescribed form for the making of reports required
81 by this section, usage of which it may require by rule or regulation.
82 (10) This subdivision is only intended to provide that the failure to report as
83 required herein may serve as a basis of discipline.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Orange County Bar Association

STATEMENT OF REASONS

Existing Law:  California now allows attorneys to reveal confidential information in representing
clients to protect third parties from death or substantial bodily harm.  It does not allow the
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attorney to reveal confidential information to protect the client himself.

This Resolution:  Allows an attorney to take protective action for an elderly client with
diminished capacity when the attorney believes such action is necessary to protect the client
when the client is at risk.

The Problem:  The fastest growing segment of our society is the age group 85 years and above. 
Representing elderly clients sometimes presents unique challenges for the attorney. 
Occasionally an attorney becomes aware of an elderly client with diminished capacity who is at
a severe risk of harm.  Presently a lawyer may not ethically make a report to Adult Protective
Services or seek other means to protect the client who is at risk.  California is one of a minority
of states who prohibit an attorney from protecting the client by seeking help when needed. 
There are many seniors who are alone and do not have others who can protect them.  It presents
a terrible conflict between personal ethics and professional ethics to the California attorney who
cannot protect her client.

IMPACT STATEMENT:

This proposed resolution will not affect any other regulation or law.

AUTHOR AND/OR PERMANENT CONTACT:  Donna R. Bashaw, Esq., 23601 Moulton
Parkway, Suite 220, Laguna Hills, California 92653.  (949) 454-2205.  dbeldrlaw@aol.com 

RESPONSIBLE FLOOR DELEGATE:  Donna R. Bashaw

COUNTERARGUMENTS

SAN DIEGO COUNTY BAR ASSOCIATION

This resolution would further dilute the duty of an attorney to maintain inviolate the confidential
information of his or her attorney on the pretext of protecting the client.  Moreover, this
resolution may fall under the category of action unnecessary, since the revelation exception
contained in sub-paragraph (e)(2) of B&P Code Section 6068 includes the necessity to protect an
individual which logically includes the attorney's client.

SANTA CLARA COUNTY BAR ASSOCIATION

This resolution would undermine clients' assurance that information given to their attorneys in
confidence will be kept confidential.  It would, therefore, make clients less candid with their
attorneys, thereby undermining attorneys' effectiveness and the administration of justice. 
Attorneys are not qualified to determine whether their clients have diminished mental capacity. 
In most cases, under the existing rules, attorneys can take steps to protect their clients by either
seeking the clients' consent to the disclosure of confidential communications or notifying the
appropriate authorities of the risk of harm without disclosing confidential information.  The
change called for by this resolution would make attorneys vulnerable to claims for negligent

mailto:dbeldrlaw@aol.com
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failure to protect clients from physical harm even though they may not have intended to assume
a duty to do so.
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RESOLUTION 10-04-04

DIGEST
Non-lawyers Exempt from Required Registration as Legal Document Preparers: Identification
Amends Business and Professions Code section 6408 to require that non-lawyers who prepare a
legal document identify themselves therein and specify any basis claimed for exemption from
registration. 

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to Resolution 09-08-99.  

Reasons:
This resolution amends Business and Professions Code section to require that non-lawyers who
prepare a legal document identify themselves therein and specify any basis claimed for
exemption from registration.  This resolution should be approved in principle because under
present law the identity of such preparers is not disclosed and the validity of their exempt status
is difficult or impossible to determine. As a result the registration requirement is rendered
largely unenforceable.  

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored amending Business and Professions Code section 6408 to read as
follows:  

1 § 6408
2 The registrant's name, business address, telephone number, registration number,
3 expiration date of the registration, and county of registration shall appear in any
4 solicitation or advertisement, and on any papers or documents prepared or used by the
5 registrant, including, but not limited to, contracts, letterhead, business cards,
6 correspondence, documents, forms, claims, petitions, checks, receipts, money orders, and
7 pleadings.
8 On any such documents prepared by a person who is exempt from these provisions,
9 as provided for in Section 6401, the name, address, telephone number, and the reason that

10 no registration is required shall appear on all such documents.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Orange County Bar Association

STATEMENT OF REASONS

Existing Law:  Business and Professions Code Sections 6400 et seq provides that non-lawyers
must register with the county clerk, and (§6401) provides that certain persons are exempt
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including nonprofit corporation employees, licensed real estate brokers and process servers.

This Resolution:  This resolution would provide the additional disclosure of requiring the non-
lawyer to state why they are not registered.  

The Problem:  The fact of the matter is that when documents are submitted prepared by someone
who is not registered, there is no way of knowing the reason they are not registered.  The reason
why they have not registered should be stated, and this legislative change would establish that
requirement.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Elaine B. Alston, Esq., Copenbarger Alston &
Gieser, 4 Hutton Centre Dr #720, Santa Ana, CA 92707-5770, voice 714-432-1555, fax 714-
432-0555, e-mail ebalston@aol.com 

RESPONSIBLE FLOOR DELEGATE: Elaine B. Alston

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

If individuals are exempt under B&P section 6408, as are certain government employees, they
shouldn't be burdened with the explaining why they are exempt on every document prepared and
filed by them.
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RESOLUTION 11-01-04

DIGEST
US Constitutional Violations: Investigation of Bush Administration 
Requests that the California congressional representatives investigate if President Bush and his
administration made misrepresentations regarding the military action in Iraq.

RESOLUTIONS COMMITTEE RECOMMENDATION 
ACTION UNNECESSARY

History:
No similar resolutions found.
 
Reasons: 
This resolution requests that the California congressional representatives investigate if President
Bush and his administration made misrepresentations regarding the military action in Iraq.  This
resolution is no longer necessary as congressional committees are currently investigating the
events surrounding the truthfulness of President Bush's statements. 

In 2002, Congress passed a joint resolution authorizing the President to use the armed forces of
the United States to defend the national security of the United States against the alleged
continuing threat posed by Iraq.  This Congressional act was intended to constitute specific
statutory authorization as required by the War Powers Resolution.

Congress approved the aforementioned authorization relying on President Bush's statements
regarding the alleged presence of weapons of mass destruction in Iraq.  The Senate Armed
Services Committee, the Senate Select Committee on Intelligence, and the House Permanent
Select Committee are now looking into the collection and evaluation of pre-war intelligence
which may disclose the veracity of President Bush's statements.  Since such investigations are
already under way, there is no need for the conference to take the action sought by this
resolution.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations urges the

California Congressional Delegation to commence a Congressional investigation of President

George W. Bush, Vice-President Dick Cheney, and the Bush administration’s representations

used to justify war on Iraq and Afghanistan to Congress, the United Nations and to the people of

the U.S. and the world.

 

PROPONENT:  National Lawyers Guild, San Francisco Chapter
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STATEMENT OF REASONS

Existing Law:  Power to declare war belongs to Congress.  (U.S. Const., art. I, § 8.)  The
President of the United States, the Vice-President, and all civil and executive officers, senators
and members of the House of Representaties must swear or affirm that they will support the
Constitution of the United States.  (U.S. Const., art. II,  § I, cl. 8; art. V.)

All treaties made under the authority of the U.S.(shall be part of) “the Supreme Law of the
Land….”  The U.N. Charter, the Geneva Conventions, and other treaties and charters are thus
part of the Supreme Law of the Land.  (U.S. Const., art. VI, cl. 3.)

This Resolution:  Urges the California Congressional Delegation to take steps to investigate
usurpation of these powers by the Executive Branch.

The Problem:  Congress and the public are entitled to a thorough, independent investigation to
determine whether Bush, Cheney, and officers of the Bush administration have led the U.S. into
preemptive war against Afghanistan and Iraq in violation of the “Supreme Law of the Land,”
thereby violating their oath.  The Bush administration, contrary to findings by U.S. and U.N.
investigators, has made and continues to make false statements to Congress, the U.N., and the
U.S. public accusing Afghanistan of responsibility for the 9/11 attack; accusing Iraq of
supporting Osama Bin Ladin in accomplishing the 9/11 attack; accusing Iraq of possessing
weapons of mass destruction that constitute imminent threat to the safety of the United States, its
peoples, and property, and its interests at home and elsewhere in the world, which alleged threat
they knew to be false or for which they knew they had no reliable evidence; through procuring
enactment of PATRIOT Act I and parts of PATRIOT Act II, to deprive U. S. citizens and legal
residents of their constitutional rights; authorizing direct attacks in Iraq on civilians,  civiliani

facilities, and locations where civilian casualties were unavoidable,  including the use of clusterii

bombs, designed to spread small explosive devices at substantial distances from the putative
target.   The administration’s acts cause needless U.S., British, Iraqi, Afghan and U.N. iii

casualties.   The administration sent former Ambassador Joseph Wilson to Niger to investigatevv

claims that Niger sold yellowcake uranium to Iraq.  After Wilson announced absence of
evidence to support the claim, a senior administration official feloniously disclosed that
Wilson’s wife was an undercover CIA operative.   Immediately after 9/11, dangerous levels ofv

pollutants swirled around the World Trade Center; yet the Bush administration’s EPA falsely
assured New York City residents and workers that the air was safe.   This false encouragedii

workers clearing the site and employees in the adjacent financial district to return promptly.
This Resolution upholds and defends the Constitution and laws of the U.S., promotes respect for
the rule of law, and contributes to the education of the legal profession, the science of
jurisprudence, and professional excellence.   

IMPACT STATEMENT

This resolution does not affect any other law, statute, or rule.
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AUTHOR AND/OR PERMANENT CONTACT:  Doris Brin Walker, P.O. Box 77643, San
Francisco, CA 94107, voice 415-282-3240, fax 415-282-3272, email debocracy@sbcglobal.net

RESPONSIBLE FLOOR DELEGATE:  Richard Terry Koch or Doris Brin Walker

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

This is a politically charged issue which is beyond the purview of the Conference of Delegates.
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RESOLUTION 11-02-04

DIGEST
FEHA: Tolling of Time to File Claim or Action by Minors 
Amends Government Code section 12960 to provide for the tolling of the statute of limitations in
employment discrimination cases until one year from the time a person reaches majority.
 
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends Government Code section 12960 to provide for the tolling of the statute
of limitations in employment discrimination cases until one year from the time a person reaches
majority. This resolution should be approved in principle because this tolling provision is
consistent with tolling provisions in other statutes. 

There are numerous cases involving employed minors as young as 14 years of age being
subjected to employment discrimination, particularly sexual harassment. Many minors do not
realize they have a claim until they reach the age of majority. At that time, they may file claims
under the Fair Employment and Housing Act (FEHA) (Govt. Code, § 12900 et seq.).  However,
once they receive a letter to sue from DFEH and file an action, their case is dismissed because
there is no tolling statute of limitations for minors under FEHA.  A 1995 court decision, Balloon
v. Superior Court (1995) 39 Cal.App.4th 1116, held that a case under FEHA does not come
within Code of Civil Procedure section 352, which addresses the tolling of the statute of
limitations for minors. 

Recent case law discusses the difficulties that minors face when suing under FEHA. However,
these cases suggest that the Legislature must address the tolling of the statute of limitations for
minors in FEHA cases to avoid the injustice that the lack of a tolling statute creates.  This
resolution responds to that suggestion.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Government Code section 12960 to read as follows:

1 §12960
2 (a) The provisions of this article govern the procedure for the prevention and
3 elimination of practices made unlawful pursuant to Article 1 (commencing with Section
4 12940) of Chapter 6.
5 (b) Any person claiming to be aggrieved by an alleged unlawful practice may file
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6 with the department a verified complaint, in writing, that shall state the name and address
7 of the person, employer, labor organization, or employment agency alleged to have
8 committed the unlawful practice complained of, and that shall set forth the particulars
9 thereof and contain other information as may be required by the department.  The director

10 or his or her authorized representative may in like manner, on his or her own motion,
11 make, sign, and file a complaint.
12 (c) Any employer whose employees, or some of them, refuse or threaten to refuse
13 to cooperate with the provisions of this part may file with the department a verified
14 complaint asking for assistance by conciliation or other remedial action.
15 (d) No complaint may be filed after the expiration of one year from the date upon
16 which the alleged unlawful practice or refusal to cooperate occurred, except that this
17 period may be extended as follows:
18 (1) For a period of time not to exceed 90 days following the expiration of that year,
19 if a person allegedly aggrieved by an unlawful practice first obtained knowledge of the
20 facts of the alleged unlawful practice after the expiration of one year from the date of their
21 occurrence.
22 (2) For a period of time not to exceed one year following a rebutted presumption of
23 the identity of the person's employer under Section 12928, in order to allow a person
24 allegedly aggrieved by an unlawful practice to make a substitute identification of the actual
25 employer.
26 (3) For a period of time, not to exceed one year from the date the person aggrieved
27 by an alleged violation of Section 51.7 of the Civil Code becomes aware of the identity of
28 a person liable for the alleged violation, but in no case exceeding three years from the date
29 of the alleged violation if during that period the aggrieved person is unaware of the identity
30 of any person liable for the alleged violation.
31 (4) For a period of time not to exceed one year from the time that a person
32 allegedly aggrieved by an unlawful practice attains the age of majority.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  San Diego County Bar Association

STATEMENT OF REASONS

Existing Law:  Under existing case law, a minor’s time to file a claim or action under the Fair
Employment and Housing Act (FEHA) is not tolled until the age of majority.

This Resolution:  Would extend the claim and action-filing requirement for one year after a
minor attains the age of majority.

The Problem:  Generally, the time to file a lawsuit for an injury suffered by a minor is tolled,
under Code of Civil Procedure section 352, until the minor reaches the age of majority, currently
18 in California.  In 1995, the Court of Appeal determined that section 352 did not apply to any
causes of action except those that arose under Part 2, Title 2, Chapter 3 of the Code of Civil
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Procedure. (Balloon v. Superior Court (1995) 39 Cal. App.4  1116.)  Since a FEHA cause ofth

action arises under the Government Code, it was not included and tolling did not occur.

This places minor employees at a distinct disadvantage in relation to other victims of sexual
abuse. For instance, a Boy Scout camper has the tolling advantage whereas a minor Boy Scout
employee does not. This distinction would also apply to customers, students, childcare
participants, etc. of any business entity. The problem is compounded by the reticence of a
molested minor to speak about his or her experiences until months or years after the last
molestation incident.  (See generally, Juarez v. Boy Scouts of America, Inc. (2000) 81 Cal.
App.4  377.)th

In most cases, once the truth comes out, the actual molester is incarcerated and judgment proof,
leaving the employer as the only responsible party. Employers have a special relationship with
minor employees and a special duty to protect their interests.  (Doe v. City of Murrieta (2002)
102 Cal. App.4  899.)  If a minor is too psychologically disabled to speak within a year, thatth

special relationship becomes meaningless.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Robert H. Lynn, 2368 Second Avenue, San
Diego, California 92101, voice 619-233-9464, fax: 619-702-6911, email
rlynnlaw@sbcglobal.net

RESPONSIBLE FLOOR DELEGATE:  Rita Hanscom
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RESOLUTION 11-3-04

DIGEST
School District Policies: Rentals for Religious Services
Amends Education Code section 38131 to eliminate requirements that apply only to school
facility rentals that are for religious services.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends Education Code section 38131 to eliminate requirements that apply only
to school facility rentals that are for religious services.  This resolution should be approved in
principle because it would eliminate provisions in this code section that have been ruled
unconstitutional. 

California has created a public forum at every school district by the adoption of its Civic Center
Act which provides that "[t]here is a civic center at each and every public school facility and
grounds within the state where the citizens … may meet and discuss … any subjects and
questions…"  (Educ. Code § 38131, subd. (a).)  The purpose of this Act was to make school
buildings centers of free public assembly as long as the assembly does not encroach upon
educational activities.  (Jarvis Taxpayers Assn. v. Whittier Union High School District (1993) 15
Cal.App.4th 730.)  Subdivision (b)(3) of section 38131 permits a school district to grant the use
of its facilities, upon terms it deems proper, for the purpose of conducting religious services "for
temporary periods, on a one-time or renewable basis, by any church or religious organization
that has no suitable meeting place for the conduct of the services, provided the governing board
charges the church or organization using the school facilities or grounds …"  The requirements
of use for a temporary period and a finding that no other suitable meeting place exists, are not
imposed on the other uses permitted by the Act.

The California Attorney General opinion has found section 38131 to be unconstitutional to the
extent it imposes special requirements upon religious groups. (79 Ops. Cal. Atty. Gen. 248
(1996).)  The Attorney General concluded that the requirement that religious groups have "no
suitable meeting place" violated the California and U.S. Constitutions, and that temporary
permits for religious services may be renewed indefinitely.  Since most schools base their rental
policies on section 38131, and subdivision (b)(3) as written has been found by the Attorney
General to be unconstitutional, it should be amended to remove the offending portions of the
statute.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Education Code section 38131 to read as follows:
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1 §38131
2 (a) There is a civic center at each and every public school facility and grounds
3 within the state where the citizens, parent-teachers’ associations, Camp Fire girls, Boy
4 Scout troops, farmers’ organizations, school-community advisory councils, senior citizens’
5 organizations, clubs, and associations formed for recreational, educational, political,
6 economic, artistic, or moral activities of the public school districts may engage in
7 supervised recreational activities, and where they may meet and discuss, from time to time,
8 as they may desire, any subjects and questions which in their judgment pertain to the
9 educational, political, economic, artistic, and moral interests of the citizens of the

10 communities in which they reside.
11 (b) The governing board of any school district may grant the use of school facilities
12 or grounds as a civic center upon the terms and conditions the board deems proper, subject
13 to the limitations, requirements, and restrictions set forth in this article, for any of the
14 following purposes:
15 (1) Public, literary, scientific, recreational, educational, or public agency meetings.
16 (2) The discussion of matters of general or public interest.
17 (3) The conduct of religious services for temporary periods, on a one time or
18 renewable basis, by any church or religious organization that has no suitable meeting place
19 for the conduct of the services, provided the governing board charges the church or
20 religious organization using the school facilities or grounds a fee as specified in
21 subdivision (d) of Section 38134.
22 (4) Child care or day care programs to provide supervision and activities for
23 children of preschool and elementary school age.
24 (5) The administration of examinations for the selection of personnel or the
25 instruction of precinct board members by public agencies.
26 (6) Supervised recreational activities including, but not limited to, sports league
27 activities for youths that are arranged for and supervised by entities, including religious
28 organizations or churches, and in which youths may participate regardless of religious
29 belief or denomination.
30 (7) A community youth center.
31 (8) Other purposes deemed appropriate by the governing board.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT:  San Diego County Bar Association

STATEMENT OF REASONS

Existing Law:  Education Code section 38131 creates a public forum at every public school,
which is expressly open to “citizens” and a broad range of associations.  However, the statute
singles out groups meeting for religious services who desire to use district facilities in two
respects: (1) Only religious groups are restricted to “temporary” use of school facilities; and (2)
religious groups can use school facilities only if they have “no suitable meeting place.”

This Resolution:  Would eliminate the discriminatory provisions of section 38131.
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The Problem:  The United States Supreme Court has held that when a governmental entity opens
its doors to the public and thereby creates a “public forum,” it cannot discriminate against
would-be users of the forum because of their exercise of constitutional rights.  The Supreme
Court has expressly held that discrimination against religious users is an unlawful infringement
on free speech, freedom of association, and other important rights grounded in the United States
Constitution.  (Good News Club v. Milford Central School (2001) 533 U.S. 98; Lamb’s Chapel v.
Center Moriches Union Free School District (1993) 508 U.S. 384.)

California has, by its Civic Center Act, created a public forum at every school district, inasmuch
as “[t] there is a civic center at each and every public school facility and grounds within the state
where the citizens. . . may meet and discuss . . . any subjects and questions. . .” (Ed. Code, §
38131, subd. (a).)  Thus, California school districts may not discriminate against users of their
facilities because of the content of their speech or the purpose of their association.

A California Attorney General Opinion has explained that section 38131 is unconstitutional to
the extent it imposes special requirements or limitations upon religious groups.  (79
Ops.Cal.Atty.Gen. 248 (1996).)  The attorney general considered the constitutionality of section
38131's requirement that only religious groups having “no suitable meeting place” be allowed to
use district facilities, and concluded this requirement violated both the United States and
California Constitutions.

The opinion also analyzed the requirement that religious use be limited to “temporary periods,
on a one-time or renewable basis.”  The opinion avoided constitutional issues by interpreting the
requirement to be a nullity, concluding the Section “does not limit the renewability of the
temporary use permit for a school facility by a religious organization.  Such temporary permit
may be renewed indefinitely.”

Most school districts base their rental policies on section 38131, which has an unlawful
“chilling” effect on religious associations.  Many religious groups do not even consider school
facilities as a rental option, because of the difficulty of proving a negative, i.e., that they have no
other suitable meeting place.  Furthermore, associations that have their own facilities are
completely barred from the public forum by this statute.  Some school districts have corrected
their rental policies upon being advised of this issue, but others refuse to so in reliance on section
38181.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: David E. C. Gettis, 4660 La Jolla Village Dr.,
#480, San Diego, CA 92122, tel. 619-235-6500, fax 858-623-0789, e-mail dgettis@hotmail.com

RESPONSIBLE FLOOR DELEGATE:  David E. C. Gettis
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RESOLUTION 11-04-04

DIGEST
Committee of Bar Examiners: Composition:
Amends Government Code section 6046 to require that the composition of the Committee of Bar
Examiners include three members who are law school deans or their representatives.  

RECOMMENDATION
DISAPPROVE 

History:
Similar to Resolution 02-14-03 which was withdrawn.

Reasons
This resolution amends Government Code section 6046 to require that the composition of the
Committee of Bar Examiners include three members who are law school deans or their
representatives. This resolution should be disapproved because the functions of the Committee
of Bar Examiners are far broader than establishing qualifications and standards for the practice
of law. 

The Committee also administers the application of such standards, monitors the qualifications
and performance of accredited law schools, considers and acts on applications for accreditation
and reviews confidential information about applicants for admission to the bar, many of whom
are law school students. For law school deans to participate in such matters would likely pose
direct conflicts of interest with their other professional responsibilities. Law school deans and
representatives already consult with and advise the Committee in the determination of
appropriate subject matter and other curriculum determinations through the Law School Council
and the Law School Assembly.

SECTION/COMMITTEE REPORT

COMMITTEE OF BAR EXAMINERS RECOMMENDATION
DISAPPROVE

The Committee of Bar Examiners opposes the resolution.  This position is solely that of the
Committee of Bar Examiners and has not been adopted or endorsed by the State Bar's Board of
Governors.

Historically, there has been no law school representation on the Committee of Bar Examiners
(Committee).  In fact, those appointed to the Committee who had teaching or administrative ties
to a law school have been required to sever those ties because of the perceived conflict of
interest.  Almost everything the Committee does affects law students and/or law schools, thus
creating the potential for conflicts of interest.  Members know in advance the questions used on
the bar examination, internal management policies and act on individual student petitions, moral
character determinations and testing accommodations appeals.  For just a few law school
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representatives to have access to this type of information could be perceived  as a conflict, as
well as unfair.  The resolution does not address these issues.  

There are many opportunities for input from the law schools.  The Law School Council is
composed of ten deans from the various categories of law schools (ABA-approved,
California-accredited, unaccredited, correspondence) based on total enrollment and category of
school.  Generally, the Council meets once a year.  The Law School Assembly, composed of the
deans from all California law schools, meets every one to two years with the Committee. 
Proposed amendments to the Rules Regulating Admission to Practice Law in California, to the
scope and the format of the examination and any other significant change to existing policy are
distributed and discussed with the law schools in advance of any final decisions.  In addition,
Office of Admissions Staff meets annually with the law school registrars.  The law school deans
are provided with copies of the open agenda and schedule of all Committee meeting prior to the
meetings, and are welcome to attend the public session portion of the Committee's meetings. 
Copies of the final open session meeting minutes are also sent to them following approval by the
Committee.

The resolution is based on the concept that these avenues of communication are inadequate
because they have not led to a consensus between the legal education community in California
and the Committee as to the skills that students should possess to qualify them for entry into the
legal profession.  A consensus might be difficult since the purpose of law schools is education
while that of the Committee is public protection.  

Currently, on the Committee there are ten lawyer members appointed by the Board of Governors
and nine public members appointed by the Governor, the Senate Rules Committee and the
Speaker of the Assembly.  Both lawyer and public members are appointed for four year terms,
although public members continue to serve after their terms have expired until their successors
are appointed.  The resolution is silent with respect to whether the deans would be lawyer
members (in which case they would have to be members of the State Bar and not all are) or
whether they would be considered public members (in which case Section 6046.5 of the
Business and Professions Code would also require amendment).

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Business and Professions Code section 6046 to read as
follows:

1 § 6046 
2 The board may establish an examining committee having the power:
3 (a) To examine all applicants for admission to practice law.
4 (b) To administer the requirements for admission to practice law.
5 (c) To certify to the Supreme Court for admission those applicants who fulfill the
6 requirements provided in this chapter.
7 The examining committee shall be comprised of 19 22 members, 10 of whom shall
8 be members of the State Bar or judges of courts of record in this state, three of whom shall
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9 be law school deans, or their representatives, from ABA or state accredited law schools in
10 California, and nine of whom shall be public members who have never been members of
11 the State Bar or admitted to practice before any court in the United States.  Each law
12 school appointment shall be for a term of two years. At least one of the attorney members
13 shall have been admitted to practice law in this state within three years from the date of
14 their appointment to the examining committee.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  San Diego County Bar Association 

STATEMENT OF REASONS

Existing Law:  The current membership of the Committee of Bar Examiners of the State Bar of
California does not include law school representatives.

This Resolution:  Would add three law school representatives to the Committee of Bar
Examiners.

The Problem:  The Committee of Bar Examiners consists of 10 lawyers and 9 non-lawyers,  but
no law school representatives.  Yet, the decisions made by the Committee affect the law schools
by impacting their curriculum offerings including the subjects and issues tested, and the timing
of the bar examinations.  The Committee would benefit from having the input and perspective of
law school representation and the law schools would benefit from having direct involvement in
the committee's decisions.  Any concerns about exam security can be addressed by internal
policies.

California’s law schools educate the great majority of attorneys who practice in California.  The
profession will be strong and the public protected only if the law schools perform their jobs well. 
The single greatest influence on the shape of the law school curriculum is the bar exam.  It is
essential that there be close collaboration between the law schools and the Committee of Bar
Examiners.  There should be a consensus between the law schools and the Committee
concerning what skills students should possess to qualify them for entry into the profession.

Unfortunately, no such consensus exists.  Under the current system, the law schools are involved
too peripherally and intermittently to be able to participate meaningfully in the work of the
Committee.  The Law School Council meets only once a year and the Law School Assembly
meets every one to two years but neither are part of the Committee of Bar Examiners.  This
resolution provides for the close collaboration that is needed and that has not been achievable
under the current system.

The Committee of Bar Examiners, as a testing body, should have the benefit of legal educators
on the committee.  The Educational Testing Service, the largest testing program in the world
includes educators on its board.  The Law School Admissions Council, which administers the
LSAT, includes legal educators on its board.  Likewise, the Committee of Bar Examiners should
include legal educators as well.
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As an accrediting agency, the Committee of Bar Examiners has avoided involving current legal
educators, believing this to be a conflict of interest.  However, the American Bar Association
Accreditation Committee has always used legal educators, including deans, and regional
accrediting agencies for the Department of Education use educators as inspectors.  Accrediting
inspection teams generally include legal educators from schools that may be competing with
each other without any sugestion of impropriety. 

The following deans and law schools are in favor of this resolution: Norman Abrams, UCLA;
Bob Berring, Berkeley; Jeff Brand, USF; Dave Burcham, Loyola; Neil Cogan, Whittier;
Maryann Jones, Western State; Mary Kay Kane, Hastings; Peter Keane, Golden Gate; Charles
Nelson, Pepperdine;  Elizabeth Rindskopf-Parker, McGeorge; Dan Rodriguez, USD; Steve
Smith, California Western; Matt Spitzer, USC; Kathleen Sullivan, Stanford; Leigh Taylor,
Southwestern; Ken Vandevelde, Thomas Jefferson;  Parham Williams, Chapman.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Rita Hanscom, Deputy District Attorney, 330
West Broadway, 8  Floor, San Diego, CA 92101, voice 619-515-8927, e-mailth

rhanscom4@cox.net

RESPONSIBLE FLOOR DELEGATE:  Rita Hanscom
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RESOLUTION 11-05-04

DIGEST
Unfair Competition: Limitation on Standing
Amends Business and Professions Code section 17204 to provide a standing requirement
identical to the standing requirement that currently exists for unfair competition claims in federal
court.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Business and Professions Code section 17204 to provide a standing
requirement identical to the standing requirement that currently exists for unfair competition
claims in federal court.  This resolution should be disapproved because it would eliminate a
valuable tool under which an individual or organization may seek to enjoin a dangerous or
fraudulent practice. The purpose of the unfair competition law is to prohibit "unfair, dishonest,
destructive, fraudulent and discriminatory practices . . . ." Current law allows any person or
organization to bring an action to enjoin such practices and is especially important where it is not
economically feasible to sue for small individual claims. (Rosenbluth International, Inc. v.
Superior Court (2002) 101 Cal. App.4th 1073.) A suit by an unrelated representative is also
valuable when the alleged victim is unlikely to complain. (See, e.g., Stop Youth Addiction v.
Lucky Stores (1998) 17 Cal.4th 553 (underage purchasers of cigarettes).) This resolution, and
Resolutions 11-13-04 and 11-14-04, seek to insulate businesses from unfair practices unless a
victim can be found and convinced to sue, thus changing the intent of the original legislation.
The statute remains a valuable tool in enforcing public policy and should not be changed to
require the plaintiff to demonstrate actual harm.

An amendment to Business and Professions Code section 17204 to address this concern was
pending before the legislature in AB 599 (Dutton); however it died pursuant to California
Constitution, Article IV, section 10(c).

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Business and Professions Code section 17204 to read as
follows:

1 § 17204
2 Actions for any relief pursuant to this chapter shall be prosecuted exclusively in a
3 court of competent jurisdiction by the Attorney General or any district attorney or by any
4 county counsel authorized by agreement with the district attorney in actions involving
5 violation of a county ordinance, or any city attorney of a city, or city and county, having a
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6 population in excess of 750,000, and, with the consent of the district attorney, by a city
7 prosecutor in any city having a full-time city prosecutor or, with the consent of the district
8 attorney, by a city attorney in any city and county in the name of the people of the State of
9 California upon their own complaint or upon the complaint of any board, officer, person,

10 corporation or association or by any person acting for the interests of itself, its members or
11 the general public.  A person may only bring an action on behalf of itself, its members, or
12 the general public under this chapter if that person has suffered actual or threatened injury
13 as a result of the putative conduct of the defendant.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Lawyers Club of San Diego

STATEMENT OF REASONS

Existing Law:  The existing statute does not require that an individual claimant have any
relationship to the wrong alleged.

This Resolution:  Would provide a standing requirement identical to the standing requirement
that currently exists for such claims in federal court.  

The Problem:  As written, the statute has been the subject of much dispute because it is subject
to abuse.  By requiring that the claimant have actually suffered at the hands of the defendant, the
court can at least guarantee that the named plaintiff has some interest in the outcome of the
lawsuit.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Karen Frostrom, Thorsnes Bartolotta
McGuire, 2550 Fifth Ave., 11  Floor, San Diego, CA  92103, 619-236-9363, fax 619-236-9653.th

RESPONSIBLE FLOOR DELEGATE:  Karen Frostrom
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RESOLUTION 11-06-04

DIGEST
Election Law:  Eligibility of Minors to Vote in Primary Elections
Adds section 2.1 to Article II of the California Constitution and amends Elections Code sections
2000 and 2001 to permit a person under the age of eighteen to register for and vote in a primary
election should they be eighteen on or before the day of a general election.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolution found.

Reasons:
This resolution would add section 2.1 to Article II of the California Constitution and amend
Elections Code sections 2000 and 2001 to permit a person under the age of eighteen to register
for and vote in a primary election should they be eighteen on or before the day of a general
election.    This resolution should be approved in principle because it gives persons eligible to
vote in the general election a voice in selecting the candidates who will be running in that
election.

A primary election is one that is held for the purpose of nominating persons as candidates of
political parties for election to offices and as members of controlling committees of political
parties.  Voting in a primary election is essential to ensure a meaningful choice in a general
election.  A person or group excluded from the primary election faces the real possibility of
being unable to select a candidate in the general election who best represents their political
viewpoint.  

There is no compelling reason to limit any voter's right to cast a meaningful vote -- the hallmark
of our Republic -- based solely on an arbitrary age cut-off.  This resolution should be approved 
because eligibility to vote in the primary election immediately preceding a general election is
necessary to ensure a general vote cast is a vote which is meaningful and unfettered.

This resolution is similar to A.B. No. 1608 which was not passed due to legislative inaction.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add section 2.1 to Article II of the California Constitution, and to
amend Elections Code sections 2000 and 2101, as follows:

1 § 2.1
2 At a primary election, every person who will have attained the age of eighteen
3 years on or before the day of the next general election, and who is a member of or is
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4 affiliated with the political party whose primary election ballot that person desires to vote,
5 shall be entitled to vote such ballot at the primary election, notwithstanding the fact that he
6 or she might not have attained the age of eighteen years on or before the day of said
7 primary election.
8
9 § 2000

10 (a) Every person who qualifies under Section 2 of Article II of the California
11 Constitution and who complies with this code governing the registration of electors may
12 vote at any election held within the territory within which he or she resides and the
13 election is held.
14 (b) Any person who will be at least 18 years of age at the time of the next election
15 is eligible to register and vote at that election.
16 (c) Notwithstanding anything in this section to the contrary, at a primary election,
17 every person who will have attained the age of eighteen years on or before the day of the
18 next general election, and who is a member of or is affiliated with the political party whose
19 primary election ballot that person desires to vote, shall be entitled to vote such ballot at
20 the primary election, notwithstanding the fact that he or she might not have attained the
21 age of eighteen years on or before the day of said primary election.
22
23 § 2101
24 A person entitled to register to vote shall be a United States citizen, a resident of
25 California, not in prison or on parole for the conviction of a felony, and at least 18 years of
26 age at the time of the next general election.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT:  Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law:  Requires that a person be eighteen or more years of age to register for and vote in
a primary election.

This Resolution:  Would permit a person who is under eighteen years of age to register for and
vote in a primary election, as long as that person will be eighteen on or before the day of the
general election.

The Problem:  The purpose of a primary election is to select the candidates who will appear on
the ballot in the general election.  For most people, the purpose of voting in a primary election is
to select the candidate that they intend to vote for in the general election.  However, many young
people who want to vote for a specific candidate in the general election after they turn eighteen
are barred from voting for that candidate in the primary election because they are not yet
eighteen at the time of the primary.  This effectively denies a future voter the right to choose his
or her preferred candidate.
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There are a number of states that permit seventeen-year-olds to vote for candidates in the
primary if they will be eighteen by the time of the general election.  (See, e.g., Ky. Rev. Stat., §
116.055; N.C. Gen. Stat., § 163-59; Ohio Rev. Code, § 3503.011.)  California, however, has no
such provision.  It should.

It makes perfect sense to permit seventeen-year-olds to register for and vote in a primary if they
will be eighteen by the time of the general election.  Young people should not be disenfranchised
from selecting the candidate of their choice, whom they intend to support during a general
election, simply because they cannot vote in the primary.  This measure would provide
seventeen-year-olds with the same voting rights with respect to the selection of candidates in a
primary as are held by those who are already eighteen on the day of the primary election.

IMPACT STATEMENT

This resolution would affect other sections of the Election Code (e.g., §§ 321, 2106, 2300, 3403,
and 14222), which reflect the present minimum voting age of eighteen years.

AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Trevor & Weixel LLP, 300
Tamal Plaza, Suite 180, Corte Madera, California 94925, telephone (415) 924-7147.

 RESPONSIBLE FLOOR DELEGATE: Jim Weixel

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

This resolution eliminates a time-honored, bright-line test which is easy to apply and understand. 
As it stands now, a voter must be 18 years old to cast a ballot.  This resolution would complicate
that requirement because the timing of primary elections would arbitrarily allow some 17 year
olds to vote, and while others would not be allowed to vote.  In addition, there is no guarantee
that a 17 year old voter in the primary would vote in the general election. This resolution simply
reduces the voting age to 17 for some but not all.  San Diego County Bar Association does not
support an arbitrary result which impacts voting rights. 
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RESOLUTION 11-08-04

DIGEST
Election Law:  Change in Ballot Designations
Amends Election Code 13107 to allow candidates who are not "judges" as defined by statute to
more accurately describe their existing positions.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolution found.

Reasons:
This resolution amends Election Code 13107 to allow candidates who are not "judges" as
defined by statute to more accurately describe their existing positions. The resolution should be
disapproved because, although there are problems implementing the prohibitions in Luke, this
resolution is not an appropriate way to resolve them.

Elections Code section 13107 describes the permissible designations that may appear on a ballot
under the name of each candidate.  It also prohibits the Secretary of State or any other election
official from accepting candidate designations that violate those rules or that are otherwise
misleading, inaccurate or confusing.

The court in Luke v. Superior Court (1988) 199 Cal.App.3d 1360 held that a candidate who is
not a judge as defined in state statutes may not use the title "judge" on the ballot or any
derivative thereof.  The Luke court's decision was based upon the statute's premise that the
public is likely to view someone whose description includes "judge," "judicial," or other words
as being an active judge of general jurisdiction, when that may not be the case (as with a
commissioner or State Bar Court judge). Such a misleading description would create an
unjustified per se image of credibility that other candidates would not enjoy.  

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to
amend Elections Code Sec. 13107 as follows:

1 §13107
2 (a) With the exception of candidates for Justice of the State Supreme Court or court
3 of appeal, immediately under the name of each candidate, and not separated from the name
4 by any line, may appear at the option of the candidate only one of the following
5 designations:
6 (1) Words designating the elective city, county, district, state, or federal office
7 which the candidate holds at the time of filing the nomination documents to which he or
8 she was elected by vote of the people, or to which he or she was appointed, in the case of a
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1 superior court judge.
2 (2) The word "incumbent" if the candidate is a candidate for the same office which
3 he or she holds at the time of filing the nomination papers, and was elected to that office
4 by a vote of the people, or, in the case of a superior court judge, was appointed to that
5 office.
6 (3) No more than three words designating either the current principal professions,
7 vocations, or occupations of the candidate, or the principal professions, vocations, or
8 occupations of the candidate during the calendar year immediately preceding the filing of
9 nomination documents.  Where the principal profession of a candidate who is not a judge

10 of a superior court is that of a judicial officer, the candidate may use his or her office title,
11 under subpara. (1), or may use a generic description, under this subparagraph, which may
12 include the word “judicial,” but not the word “judge.” For purposes of this section, all
13 California geographical names shall be considered to be one word. Hyphenated words that
14 appear in any generally available standard reference dictionary, published in the United
15 States at any time within the 10 calendar years immediately preceding the election for
16 which the words are counted, shall be considered as one word. Each part of all other
17 hyphenated words shall be counted as a separate word.
18 (4) The phrase "appointed incumbent" if the candidate holds an office other than a
19 judicial office by virtue of appointment, and the candidate is a candidate for election to the
20 same office, or, if the candidate is a candidate for election to the same office or to some
21 other office, the word "appointed" and the title of the office. In either instance, the
22 candidate may not use the unmodified word "incumbent" or any words designating the
23 office unmodified by the word "appointed." However, the phrase "appointed incumbent"
24 shall not be required of a candidate who seeks reelection to an office which he or she holds
25 and to which he or she was appointed, as a nominated candidate, in lieu of an election,
26 pursuant to Sections 5326 and 5328 of the Education Code or Section 7228, 7423, 7673,
27 10229, or 10515 of this code.
28 (b) Neither the Secretary of State nor any other elections official shall accept a
29 designation of which any of the following would be true: (1) It would mislead the voter.
30 (2) It would suggest an evaluation of a candidate, such as outstanding, leading,
31 expert, virtuous, or eminent.
32 (3) It abbreviates the word "retired" or places it following any word or words which
33 it modifies.
34 (4) It uses a word or prefix, such as "former" or "ex-," which means a prior status.
35 The only exception is the use of the word "retired."
36 (5) It uses the name of any political party, whether or not it has qualified for the
37 ballot.
38 (6) It uses a word or words referring to a racial, religious, or ethnic group.
39 (7) It refers to any activity prohibited by law.
40 (c) If, upon checking the nomination documents, the elections official finds the
41 designation to be in violation of any of the restrictions set forth in this section, the
42 elections official shall notify the candidate by registered or certified mail return receipt
43 requested, addressed to the mailing address appearing on the candidate's nomination
44 documents.
45 (1) The candidate shall, within three days from the date of receipt of the notice,
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1 appear before the elections official or, in the case of the Secretary of State, notify the
2 Secretary of State by telephone, and provide an alternate designation.
3 (2) In the event the candidate fails to provide an alternate designation, no
4 designation shall appear after the candidate's name.
5 (d) No designation given by a candidate shall be changed by the candidate after the
6 final date for filing nomination documents, except as specifically requested by the
7 elections official as specified in subdivision (c) or as provided in subdivision (e).
8 (e) The designation shall remain the same for all purposes of both primary and
9 general elections, unless the candidate, at least 98 days prior to the general election,

10 requests in writing a different designation which the candidate is entitled to use at the time
11 of the request.
12 (f) In all cases, words so used shall be printed in 8-point roman uppercase and
13 lowercase type except that, if the designation selected is so long that it would conflict with
14 the space requirements of Sections 13207 and 13211, the elections official shall use a type
15 size for the designation for each candidate for that office sufficiently smaller to meet these
16 requirements.
17 (g) Whenever a foreign language translation of a candidate's designation is required
18 under the Voting Rights Act of 1965 (42 U.S.C. Sec. 1971), as amended, to appear on the
19 ballot in addition to the English language version, it shall be as short as possible, as
20 consistent as is practicable with this section, and shall employ abbreviations and initials
21 wherever possible in order to avoid undue length. 

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Los Angeles County Bar Association

STATEMENT OF REASONS:

Existing Law:  An appointed officeholder who is seeking election to a Superior Court judgeship,
and is not a member of that court, is limited to three words on the ballot stating the title of the
office. An incumbent of that court is not so limited. A candidate who is a court commissioner or
referee may not be designated a “judicial officer.” A ballot designation may consist of more than
one “principal” profession, vocation, or occupation of the candidate.

This Resolution:  Would allow any candidate who holds a city, county, district, state, or federal
office to state the title of the office in full. Would allow court commissioners and referees to use
an accurate ballot designation which includes the word “judicial.” Would limit the designation to
the principal profession, vocation, or occupation of the candidate.

The Problem:  Confusion reigns every two years in connection with judicial elections over the
permissibility of ballot designations chosen by candidates. Writ proceedings routinely occur,
with little or no time for appellate review.

Two years ago, a State Bar Court judge ran for a Los Angeles Superior Court open seat. An
opponent challenged his designation as a “Judge, State Bar.” A precise designation --“Judge,
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State Bar Court” or “State Bar Court Judge”-- was precluded by section13107(a)(3) which limits
descriptions to three words. By contrast, under section13107(a)(1), elected incumbents holding
state, local or federal posts, or appointed Superior Court judges, are not limited to three words.
An incumbent on the San Francisco Superior Court could be designated as “Judge, Superior
Court of the State of California, in and for the County of San Francisco” while a non-incumbent
of that court, such as the chief judge of the Workers’ Compensation Appeals Board, would have
to struggle with squeezing a description into three words.

The WCAB chief judge could not use “administrative chief judge” because use of the word
judge is restricted. Under Luke v. Superior Court (1988) 199 Cal.App.3d 1360, at 1363, “neither
a court commissioner, nor any other individual who is not a 'judge,' as that term is defined in the
Constitution and statutes of this state, may utilize a ballot designation containing the word
‘judge’ or a derivative thereof." Few voters know that a commissioner or referee performs
judicial duties. Allowing them to use the word “judicial” in ballot designations would promote
public understanding of the role such candidates perform.

In 1994, the Court of Appeal, in Andal v. Miller (1994) 28 Cal.App.4th 358, held that reference
in the statute to “current principal professions, vocations, or occupations”--in the plural--
permitted more than one job to be listed. Numerous candidates list their main activities, followed
by part-time activities that entail relatively small portions of their time. Candidates who teach
law one night a week have used the description “law professor.”

Reference to more than one “principal” calling should be disallowed, not merely for sake of
logic, but so that the voter will be accurately informed as to what the candidate primarily does to
make a living.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute, or rule, except as follows. It
would abrogate Luke v. Superior Court to the extent that Luke would apply the proscription of
Elections Code §10211(b)(1) -- which bans any ballot designation that would “mislead the
voter”-- to use by commissioners or referees of the word “judicial.”

AUTHOR AND/OR PERMANENT CONTACT:  Jo-Ann W. Grace, 210 S. Spring Street, Los
Angeles, CA 90012, 213/346-0033, fax 213/687-3886, jo-ann@mnc.net

RESPONSIBLE FLOOR DELEGATE:  Jo-Ann W. Grace

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

This amendment is unnecessary; existing law proscribes ballot designations that would "mislead
the voter" (Elections Code §10211(b)(1)), and the amendment would actually enable certain



11-08-5

candidates to mislead voters by implying that the candidate is already a judge, when the
candidate is only a referee or a commissioner.
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RESOLUTION 11-09-04

DIGEST
Notary Public Commissions: Examinations
Amends Government Code section 8201 to allow a renewal of a notary public's commission 
without the requirement of a written examination.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE 

History:
No similar resolutions found.

Reasons:
This resolution amends Government Code section 8201 to allow a renewal of a notary public's
commission without the requirement of a written examination. This resolution should be
disapproved because prior licensed status is not a sufficient determinant and safeguard of a
person's continued competence, or the moral and ethical requirements of service as a notary
public. 

This resolution would exempt applicants for renewal from taking and passing a written
examination to establish their competency. The legislature, however, recently reviewed and
substantially amended the law governing the qualification and procedure for both initial
appointment and renewals of notary public commissions. Notaries Public need no longer take the
full 6 hour competency and instructional course required of new applicants, but may take an
abbreviated 3 hour refresher course. This law should not be changed until its effectiveness and
appropriateness has been tested. 

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Government Code section 8201 to read as follows:

1 § 8201
2 (a) Every person appointed as notary public shall meet all of the following
3 requirements:
4 (1)  Be at the time of appointment a legal resident of this state, except as otherwise
5 provided in Section 8203.1.
6 (2)  Be not less than 18 years of age.
7 (3)  For appointments made on or after January 1, 2005, have satisfactorily
8 completed a six-hour course of study approved by the Secretary of State pursuant to
9 Section 8201.2 concerning the functions and duties of a notary public.

10 (4)  Have satisfactorily completed, on initial application only, a written
11 examination prescribed by the Secretary of State to determine the fitness of the person to
12 exercise the functions and duties of the office of notary public.  All questions shall be
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13 based on the law of this state as set forth in the booklet of the laws of California relating to
14 notaries public distributed by the Secretary of State.
15 (b) (1) Commencing January 1, 2005, each applicant for notary public shall provide
16 satisfactory proof that he or she has completed the course of study required pursuant to
17 paragraph (3) of subdivision (a) prior to approval of his or her appointment as a notary
18 public by the Secretary of State.
19 (2) Commencing January 1, 2005, an applicant for notary public who holds a
20 California notary public commission, and who has satisfactorily completed the six-hour
21 course of study required pursuant to paragraph (1) at least one time, shall provide
22 satisfactory proof when applying for reappointment as a notary public that he or she has
23 satisfactorily completed a three-hour refresher course of study prior to reappointment as a
24 notary public by the Secretary of State.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bar Association of Northern San Diego County

STATEMENT OF REASONS:

Existing Law:  Government Code section 8201 was recently amended to provide more detail as
to the status and education  requirements for initial appointment and reappointment as a Notary
Public.  It requires, at subdivision (a)(4) that an applicant have successfully completed a written
examination prescribed by the Secretary of State before appointment as a Notary Public.  It is not
clear as to whether the same test is required on reapplication.

This Resolution:  Would amend Government Code section 8201, subdivision (a)(4) to clarify
that a formal examination is only required upon initial application. 

The Problem:  In the past, the Secretary of State has taken the position that any applicant for
reappointment as a Notary Public must take the same test as an applicant for initial appointment. 
The statutory language is unclear as to whether such a testing requirement is mandated by the
section.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Marion E. Froehlich, LAW OFFICES OF
MARION E. FROEHLICH, 316 South Melrose Drive, Suite 100, Vista, CA   92081 (760) 724-
6244, froehlic@pacbell.net

RESPONSIBLE FLOOR DELEGATE:  Marion E. Froehlich
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RESOLUTION 11-10-04

DIGEST
Scope of Constitutional Rights as Not Applicable to Corporations or Other Business Entities
Amends California Constitution, Art.1, section 1, to limit due process rights to natural persons
only.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends California Constitution, Art. 1 section 1, to limit due process rights to
natural persons only.  This resolution should be disapproved because it seeks to place the
California Constitution in direct conflict with existing United States Supreme Court case law
holding that the rights of due process extend to corporations.

Current case law has recognized that corporations have certain procedural and substantive due
process rights.  Specifically, the United States Supreme Court has held that the due process
clause of the Fourteenth Amendment applies to claims against a corporation for punitive
damages.  State Farm Mutual Automobile Ins. Co. v. Campbell (2003) 538 U.S. 408, 123 S.Ct.
1513, 155 L.Ed.2d 585.  While reasonable minds may differ over whether the award of $145
million was appropriate, this proposed amendment would seek, without specificity, to limit the
due process rights of corporations and other business entities.  Due process has two components: 
substantive due process (protection from arbitrary and unreasonable action) and procedural due
process (the right to notice and an opportunity to be heard).  It is the sum and substance of what
is commonly referred to as someone's "day in court."  Further, the protections of the due process
clause of the Fourteenth Amendment have been extended to corporations since at least 1888,
when the United States Supreme Court handed down its decision in Pembina Consol. Silver
Mining & Milling Co. v. Pennsylvania (1888) 125 U.S. 181 [8 S.Ct. 737, 741, 31 L.Ed. 650,
653].  Thus, it would seem ill-advised to recommend an amendment to the California
Constitution that runs contrary to a long line of United States Supreme Court cases.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend article I, section 1of the California Constitution to read as
follows: 

1 Article 1, Section 1
2 (A)  All people are by nature free and independent and have inalienable rights. 
3 Among these are enjoying and defending life and liberty, acquiring, possessing, and
4 protecting property, and pursuing and obtaining safety, happiness, and privacy.
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5 (B)  A “person” under the California Constitution only includes natural persons. 
6 Natural  persons are entitled to the protections of the rights and freedoms guaranteed by
7 the Constitution of the State of California.  A “person” under this Constitution does not
8 include a corporation or other business entity.  This amendment is intended to affect the
9 way corporations are treated under the California Constitution and does not change legal

10 definitions under other statutes or provisions of California law. 

(Proposed new language underlined; language to be deleted stricken.)

PROPONENTS: Lawrence A. Organ, Bar No. 175503; Philip Kay, Bar No. 99830, John Dalton,
Bar No. 183685, Jason Oliver, Bar No. 183,062, Kay Lucas, Bar No. 80,339, Josh Scott, Bar No.
222,364, Patrick Dunlevy, Bar No. 162,722, Cornelia Dai, Bar No. 207,435, Virginia Keeny, Bar
No. 139,568, David Lowe, Bar No. 178,811

STATEMENT OF REASONS:

Existing Law:  Corporations are treated as persons under the current state of California law. 
However, their status under the California Constitution is more ambiguous.  There appears to be
a trend in current case law favoring legal protections for corporations approaching the level of
natural persons.  

This Resolution:  Would support legislation to amend the California Constitution to clarify that
constitutional safeguards are only available to natural persons and not to corporations or similar
business entities.

The Problem:  With respect to constitutional rights, corporations are continually pushing to have
rights equal to individuals in areas such as free speech and due process.  Although it is
recognized that corporations do not have the same rights under Article 1, Section 1 (See Roberts
v. Gulf Oil Corporation (1983) 147 Cal.App.3d 770.), the law is less clear with respect to such
matters as constitutional due process.  The Federal Courts have recognized a right to due process
for corporations in areas such as punitive damages where corporations have enjoyed protections
against taking of property without due process of law.  (See State Farm v. Campbell (2003) 123
S.Ct. 1513.)  State courts appear to be following this trend.  (Diamond Woodworks v. Argonaut
(2003) 109 Cal.App.4th 1020.)  We believe that steps need to be taken to prevent corporations
from usurping protections never intended for them.  A state constitutional amendment would
clarify the scope of constitutional protections in this state.

IMPACT STATEMENT

This resolution does not affect state statutory law and only impacts constitutional rights and
protections guaranteed under the Constitution of California.

AUTHOR AND/OR PERMANENT CONTACT: Lawrence A. Organ, 736 43  Avenue, Sanrd

Francisco, CA 94121, voice (415)387-6622, fax (415)387-6722, e-mail larryaorgan@aol.com

mailto:larryaorgan@aol.com
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RESPONSIBLE FLOOR DELEGATE: Lawrence A. Organ

COUNTERARGUMENTS

BAR ASSOCIATION OF NORTHERN SAN DIEGO

Corporations and other legal entities should be entitled to due process of law.  Depriving a
business entity of due process, particularly for punitive damages which could destroy the
business, is one sure way of driving businesses from the state of California.  Additionally, people
own the shares of a corporation and could lose their shares if the corporation financially suffers
as a result of being deprived of due process rights.

SAN DIEGO COUNTY BAR ASSOCIATION

There is an issue here worth exploring. But the proponents appear to be fleeing too fast toward
amending the constitution from a phantom fear not yet concrete enough to require redress as
significant as a constitutional amendment. The cases to which proponents refer as indicative of
corporate usurpation of individual protections fail to confirm an imminent threat. Existing
precedent and constitutional history are so far sufficient resources to protect the protections.
And, there are puzzles to be picked through before reaching a hard-and-fast opinion on the
proposal. For example, newspapers, as business entities, may be organized as corporations. What
would adoption of the proposal mean for such enterprises? Of course, they would continue to be
"protected" under the 14th and 1st Amendments-but presumably not under the state constitution?
The proposal could potentially wreak as much havoc as it avoids, and needs study. 
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RESOLUTION 11-11-04

DIGEST
Establishing Restrictions on Christmas Promotion and Creation of Christmas Police
Adds Business and Professions Code section 17052 to restrict advertising, sales, etc. of
Christmas paraphernalia before Thanksgiving and establishing Christmas Police for
enforcement.

RESOLUTIONS COMMITTEE RECOMMENDATION
BAH, HUMBUG (DISAPPROVE)

History:
No similar resolutions found.

Reasons:
This resolution adds Business and Professions Code section 17052 to restrict advertising,  sales,
etc. of Christmas paraphernalia before Thanksgiving and establishing Christmas Police for
enforcement.  This resolution should be disapproved because it tramples on the free enterprise
system, erodes the civil liberties of the citizens of our state and imposes undue hardship on Santa
Claus.

The free enterprise system continues to be the backbone of our society.  Distributors,
wholesalers and retailers compete with each other, and that competition encourages the lowering
of prices of merchandise.  This in turn benefits the public, and our children, when it comes to
Christmas presents.  Buyers of Christmas paraphernalia reap a further benefit when the
competition starts early since price reductions will start earlier.  Restricting the period in which
Christmas paraphernalia may be sold would drive up prices, thereby hurting the Tiny Tims of
this state.

This resolution additionally erodes the civil liberties of citizens.  There are no due process
prerequisites for the actions of the Christmas Police (the Scrooge Patrol), and no judicial review
or other appellate recourse.  Soon the Christmas Police would be involved with Homeland
Security, as authorized under the Patriot Act. Santa would have to pass through customs, taking
off his boots, and leaving the presents unwrapped.  

This resolution may also give rise to related issues.  If there is a new tax on Christmas items,
then expect taxes on the Easter Bunny, the Thanksgiving Turkey, the Hanukkah Menorah and
the chicken for chicken soup.  Additionally, the resolution raises environmental issues since an
EIR concerning the dumping of merchandise in the Pacific will not be required. It appears that
this resolution is an attempt to circumvent procedures and issues that would otherwise require
the involvement of the public.

The resolution misses the mark.  What should be restricted is Christmas Music, especially
Muzak elevator music.   The restriction should be that no such music is allowed until two weeks
prior to Christmas. 
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ANOTHER RESOLUTIONS COMMITTEE RECOMMENDATION (MINORITY)
APPROVE IN PRINCIPLE

This resolution amends Business and Professions Code to add section 17052 to fix the time for
observing the Thanksgiving and Christmas Holidays and when Christmas related promotions and
displays may begin.  This resolution should be approved in principle because, like uncomfortable
underwear that creeps up just when you can’t get to it, Christmas seems to have expanded past
the reach of reason.  Like a glutton’s belt that can no long corral his ever expanding girth,
Christmas has burst the traditional bounds that held it to what was already an interminable 25
day period in December, to its present  year-long incarnation.

There must be someone to yell “enough!”  Enough to Christmas lights that twinkle under the
eaves of houses from August to February.  Enough to Christmas trees tied to cartops along with
beach umbrellas and later left for the ‘wearin of the green’ in March.  Enough to tacky shops
selling garlands and Radko tree-toppers year-round.  

Recent events have revealed our abhorrence of body parts displayed at the wrong time and place. 
Is there anything more repulsive than the prospect of seeing a Speedo clad fat man smoking a
pipe and “hangin’ ten?”  Confine this man and his surly elfin demon helpers to winter, a time
when he and his minions  won’t have time to catch a few ‘sets.’   This proposed legislation will
also allow a long awaited  reprieve from the ‘bells, bells, bells, oh the ringing of those bells’ and
the incessant humming, droning of the words “ Angels we have heard on high tell us to go out
and buy!”

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of the California Bar Association recommends
legislation be sponsored to add Business and Professions Code Section 17052 to read as follows:

1 §17052
2 A.  No place of business shall display any advertising, merchandise, or other thing
3 associated with or promoting Christmas until the first business day after Thanksgiving.
4 B. Thanksgiving shall be deemed to be the annual Thanksgiving holiday as
5 determined by the federal government.
6 C. Christmas shall be defined as the celebration of that holiday which occurs
7 on December 25  each year and celebrates various religious and pagan events, customs,th

8 holidays, and  activities.
9 D. The legislature shall establish a Department of Christmas for the purpose of

10 investigating, documenting, and prosecuting violations of this section.  
11 E. The officers of the Department of Christmas shall be known as the
12 Christmas Police.  
13 F. The activities of the Christmas Police and the Department of Christmas
14 shall be funded by a tax of 10% on the sales of all Christmas merchandise.  
15 G. Any Christmas merchandise, advertising, or other thing associated with or
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16 promotion of Christmas found to be on display by the Christmas Police prior to the first
17 business day after Thanksgiving shall be subject to confiscation.  Any merchandise or
18 other thing which is found to be of any use whatsoever may be distributed to those families
19 found to be living at or below the poverty line as determined by the federal government. 
20 Any Christmas merchandise which is determined not to be useful may be dumped into the
21 Pacific Ocean and may be tagged so that the course of travel of said merchandise may be
22 followed and tabulated by scientists interested in such things as a means of charting sea
23 currents.  Decisions under this section are in the sole discretion of the Christmas Police
24 and shall not be subjected to judicial review.
25 H. Any violation of this section may be punished as a felony and the
26 perpetrator also may be subject to a fine in the amount of $1,000.00 for each violation.  

(Proposed new language underlined.)

PROPONENT:  Tamila C. Jensen, Patricia McCabe, Anne Adams, Roger Franklin, Bernard
Grossman, Cai Ryan, Richard Lewis, James Felton, Louis Michaelson, Mark Sharf

STATEMENT OF REASONS

Existing Law: There currently are no laws regulating this activity. 

This Resolution:  Obligates commercial enterprises to respect the natural order of things and not
start Christmas promotions until after Thanksgiving, as is the right way to do things.

The Problem:  It is not unusual to see Christmas decorations in stores as early as October.  This
has a devastating effect on the youth of our culture because it causes confusion as to which
holiday is being celebrated at any given time.  As we know, this kind of lack of clear rules  and
strict divisions can cause life long trauma in people and lead, eventually, to the downfall of our
society.  Therefore, this resolution should be passed to save our culture as we know it and protect
our youth.  Currently, there is no regulation of promotions of, for, or in the name of
 the Christmas Holiday, which occur ever more early leading up to the holiday season. It might
be argued that P & B C section 17220 et seq. could provide some relief, but this relies on a case
by case treatment of the problem.

IMPACT STATEMENT

This resolution does not affect any other law, statue or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Tamila C. Jensen, 10324 Balboa Blvd. Suite
200, Granada Hills, California 91344, phone 818-363-6733, e-mail tamila@earthlink.net

RESPONSIBLE FLOOR DELEGATE:  Tamila C. Jensen

COUNTERARGUMENTS

BAR ASSOCIATION OF NORTHERN SAN DIEGO
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This resolution is bad for two reasons.  First, it denies equal protection to a protected class of
individuals residing near the North Pole, commonly known as elves.  If orders for Christmas
gifts are not received until after Thanksgiving, then elves must work excessively long work days
to fill orders by December 25.  Second, this resolution violates the prohibition against state
establishment of religion in that it establishes a preference toward the Jewish Religion by not
equally restricting the displays of Hanukah menorahs, dreidles, and tasty latkes.  Sales of Jewish
merchandise will be unrestricted by this resolution.  This is a push down the slippery slope to a
new national anthem called “Hava Nagila.”

SANTA CLARA COUNTY BAR ASSOCIATION

While no resolution in the 2004 collection generated as much serious and thoughtful debate
among our delegates as this one, there are two issues on which we are united.  

First, there must be a "take down" day by which all decorations must be removed. Without this,
what would stop people and businesses from arguing that their October 2004 decorations aren't
just left over from Christmas 2003?  We suggest January 31. 

Second, given the extent of the problem, we feel Section H would put a serious burden on our
already over-crowded prisons.  In the spirit of "an eye for an eye" Santa Clara County Bar
Association suggests that the appropriate punishment for a violation of this very important
statute would be one day of house arrest for the officers and directors of each business and the
manager of each store for each day before or after the authorized Christmas "season" that a
business displays Christmas merchandise.

During the time of confinement, the perpetrator shall be required to wear a "ankle tag" which
will ensure he or she is monitored and only goes from home to work and back. (These tags are
already in use in various jails.)  In this case, however, the ankle tag will be programmed to play,
non-stop, Alvin and the Chipmunks' classic carol "Christmas Don't Be Late."  This will not only
be appropriate punishment but will also serve as aversion therapy, and, one hopes, a few days of
that will have the perpetrator screaming - "Christmas BE LATE."  This will deter future
violations.  

For these reasons, Santa Clara County Bar Association opposes Resolution 11-11-04 as written
but heartily supports its intent. We will be pleased to work with the proponent on an appropriate
amendment.
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RESOLUTION 11-12-04

DIGEST 
State Bar Resolution: Support of the Judiciary in the State Court Funding Crisis
Urges the State Bar of California to support and assist the judiciary in its efforts to obtain
funding for the state court system.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE

History: 
No similar resolutions found.
 
Reasons: 
This resolution urges the State Bar of California to support and assist the judiciary in its efforts
to obtain funding for the state court system.  This resolution should be approved in principle
because the state judiciary is facing a funding crisis that affects the administration of justice for
us all.  

As officers of the court, the members of the State Bar should have utmost concern that the state
courts are funded in a manner sufficient to ensure that our legal justice system is not eroded or
compromised.  The State Bar of California should be encouraged by its members to apply some
of its significant lobbying muscle toward assisting with the appropriate funding of the state
courts, especially during times of state economic crisis.  

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations urges the State Bar
of California to do everything necessary to show its support for, and to assist, the judiciary in its
continuing battle to obtain sufficient funding necessary to administer justice to the citizens of the
State of California;

FURTHER RESOLVED that the Conference of Delegates of California Bar Associations urges
the State Bar of California to promulgate educational materials for distribution to the public
regarding the operations of the court system and the necessity for appropriate funding of same;
and,

FURTHER RESOLVED that the Conference of Delegates of California Bar Associations urges
the State Bar of California to direct its lobbying efforts to support legislation that appropriately
funds the state court system.

PROPONENT:  Orange County Bar Association

STATEMENT OF REASONS
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Existing Law:  None

This Resolution:  This resolution would show the potentially unanimous support of the
Conference of Delegates of California Bar Associations for the judiciary. It would show the
position of the Conference of Delegates of California Bar Associations that the State Bar of
California should do everything necessary to support the judiciary in its fight to obtain funding.
This includes, among other things, educating the public about the structure and importance of the
court system and directing its lobbying efforts to support legislation that appropriately funds the
state court system.

The Problem:  The state court funding issue is an ongoing crisis that adversely impacts the
citizens of the State of California and severely undermines a fundamental cornerstone of our
democratic society. Under the constitution, the judicial branch is a co-equal branch of
government together with the legislative and the executive branches. The checks and balances
provided by this system ensures "justice for all", a guarantee of the Bill of Rights. Yet the
judiciary's budget comes from the general fund. There is no dedicated source of funding for the
courts. Worse, there appears to be no real understanding of the inherent danger to our way of life
if the judiciary is not strong and independent. Current budget cuts have already impacted
programs that provide legal services to the indigent and the backlog of matters pending due to
shortages and curtailment of services is growing. For many, there is no access to the court
system. For others, justice delayed is truly justice denied. Appropriate court funding is vital now
before justice becomes available only to the wealthy and influential.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

CO-AUTHORS AND/OR PERMANENT CONTACTS:  Kim R. Hubbard, Esq., 668 N. Coast
Hwy., #239, Laguna Beach, CA 92651, voice 949-376-4505, fax 949-376-4506,  e-mail 
oldmotherelderlaw@yahoo.com, Andrew J. Guilford, Esq., Sheppard, Mullin, Richter &
Hampton, 650 Town Center Drive, 4th Floor, Costa Mesa, CA 92626, voice 714-513-5100, fax
714-513-5130, e-mail aguilford@smrh.com 

RESPONSIBLE FLOOR DELEGATE:  Kim R. Hubbard 
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RESOLUTION 11-13-04

DIGEST
Prosecution of Action By Private Person On Behalf Of General Public
Amends Business and Professions Code section 17200 to require the person or organization
bringing the suit to have suffered actual harm.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History: 
No similar resolution found.

Reasons: 
This resolution would amend Business and Professions Code section 17200 to require the person
or organization bringing the suit to have suffered actual harm.  This resolution should be
disapproved because it would eliminate a valuable tool under which an individual or
organization may seek to enjoin a dangerous or fraudulent practice. 

The purpose of the unfair competition law is to prohibit "unfair, dishonest, destructive,
fraudulent and discriminatory practices . . . ." Current law allows any person or organization to
bring an action to enjoin such practices and is especially important where it is not economically
feasible to sue for small individual claims. (Rosenbluth International, Inc. v. Superior Court
(2002) 101 Cal. App.4th 1073.) A suit by an unrelated representative is also valuable when the
alleged victim is unlikely to complain. (See, e.g., Stop Youth Addiction v. Lucky Stores (1998) 17
Cal.4th 553 (underage purchasers of cigarettes).) This resolution, and its companion resolution,
11-14-04,  seeks to insulate businesses from unfair practices unless a victim can be found and
convinced to sue, thus changing the intent of the original legislation. Despite the recent abuse of
the Unfair Competition Law by a group of rogue law firms, the statute remains a valuable tool in
enforcing public policy and should not be changed to require the plaintiff to demonstrate actual
harm.

AB 599 is currently pending in the Assembly. If enacted, it would, inter alia, accomplish the
same objective as this resolution. On May 8, 2003, the bill failed to clear the Assembly Judiciary
Committee by a vote of 4 to 8. The bill will not progress further unless the Committee votes to
reconsider it. This resolution is similar to 11-5-04 and 11-14-04.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Business and Professions Code section 17204 to read as
follows:

1 § 17204
2 Actions for any relief pursuant to this chapter shall be prosecuted exclusively in a
3 court of competent jurisdiction by the Attorney General or any district attorney or by any
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4 county counsel authorized by agreement with the district attorney in actions involving
5 violation of a county ordinance, or any city attorney of a city, or city and county, having a
6 population in excess of 750,000, and, with the consent of the district attorney, by a city
7 prosecutor in any city having a full-time city prosecutor or, with the consent of the district
8 attorney, by a city attorney in any city and county in the name of the people of the State of
9 California upon their own complaint or upon the complaint of any board, officer, person,

10 corporation or association or by any person acting for the interests of itself, its members or
11 the general public.
12 Any such action prosecuted upon the complaint of any board, officer, person,
13 corporation or association or by any person acting for the interests of itself, its members or
14 the general public must demonstrate actual harm to a member or named representative
15 indicated in the complaint.

(Proposed new language underline; language to be deleted stricken)

PROPONENT:  San Fernando Valley Bar Association

STATEMENT OF REASONS:

Existing Law:  Existing law provides that private litigants can proceed with a claim based upon
Business and Professions Code Section 17200 violations which provide that any board, officer,
person, corporation or association or by any person acting for the interests of itself, its members
or the general public can prosecute an action.
 
This Resolution:  Would provide that any action brought by any board, officer, person,
corporation or association or by any person acting for the interests of itself, its members or the
general public would need to demonstrate actual harm to a member or named representative as
indicated in the complaint prior to proceeding with the complaint.  

The Problem:  Currently, actions can be prosecuted by plaintiffs seeking relief or restitution for a
group of consumers who are allegedly harmed but here is no requirement to show actual harm.   
This type of claim can be brought against multiple institutions resulting in recovery of attorneys
fees without actual injury to a person or to the general public.   This resolution would require a
showing of harm to a person or member or named representative of a group as indicated in the
complaint. 

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT:  Tamila Jensen, 10324 Balboa Blvd,. Suite
200, Granada Hills, CA 91344; (818) 907-9726, tamila@earthlink.net

RESPONSIBLE FLOOR DELEGATE:  Tamila Jensen
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RESOLUTION 11-14-04 

DIGEST
Unfair Competition: Prosecution of Action by Private Person
Amends Business and Professions Code section 17204.5 to require the person or organization
bringing the suit to have suffered actual harm. 

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History: 
No prior resolutions found.

Reasons: 
This resolution would amend Business and Professions Code section 17204.5 to require the
person or organization bringing the suit to have suffered actual harm.  This resolution should be
disapproved because it seeks to repeal by amendment an operative statute unrelated to the subject
of the resolution. 

The current version of section 17204.5 allows the City Attorney of San Jose to bring actions
under the Unfair Competition Law when authorized by the Santa Clara County District Attorney.
The statute is repealed by its own wording when the population of San Jose reaches 75,000 and
that fact is determined by the Legislature. While San Jose may have reached 75,000 inhabitants,
there has been no such determination by the Legislature. This resolution is similar to resolutions
11-05-04 and11-13-04 and was filed by the same proponent. 

This resolution should also be disapproved because it would eliminate a valuable tool under
which an individual or organization may seek to enjoin a dangerous or fraudulent practice. The
purpose of the unfair competition law is to prohibit "unfair, dishonest, destructive, fraudulent and
discriminatory practices . . . ." Current law allows any person or organization to bring an action
to enjoin such practices and is especially important where it is not economically feasible to sue
for small individual claims. (Rosenbluth International, Inc. v. Superior Court (2002) 101 Cal.
App.4th 1073.) A suit by an unrelated representative is also valuable when the alleged victim is
unlikely to complain. (See, e.g., Stop Youth Addiction v. Lucky Stores (1998) 17 Cal.4th 553
(underage purchasers of cigarettes).) This resolution seeks to insulate businesses from unfair
practices unless a victim can be found and convinced to sue, thus changing the intent of the
original legislation. Despite the recent abuse of the Unfair Competition Law by a group of rogue
law firms, the statute remains a valuable tool in enforcing public policy and should not be
changed to require the plaintiff to demonstrate actual harm.

TEXT OF RESOLUTION
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Business and Professions Code section 17204.5 to read as
follows:

1 §17204.5 
2 As used in this chapter:
3 (a) "Actual harm to a member or named representative indicated in the complaint”
4 means that the member or named representative indicated in the complaint must sustain an
5 actual financial loss or injury.

 (Proposed new language underline; language to be deleted stricken)

PROPONENT: San Fernando Valley Bar Association

STATEMENT OF REASONS:

Existing Law.  There is no existing law on point. 
 
This Resolution:   Would define the term “actual harm to a member or named representative
indicated in the complaint” to mean that the member or named representative indicated in the
complaint would be required to sustain an actual financial loss or injury to bring an action
pursuant to Business and Professions Code § 17200 et. seq.  

The Problem:   Currently, actions can be prosecuted by plaintiffs seeking relief or restitution for a
group of consumers who are allegedly harmed but here is no requirement to show actual harm.   
This type of claim can be brought against multiple institutions resulting in recovery of attorneys
fees without actual injury to a person or to the general public.   This resolution defines the terms
as used in a companion resolution to amend Business and Professions Code § 17204. 

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT: Tamila Jensen, 10324 Balboa Blvd,. Suite 200,
Granada Hills, CA 91344; (818) 907-9726, tamila@earthlink.net.

RESPONSIBLE FLOOR DELEGATE: Tamila Jensen



AMENDMENT TO 12-01-2004 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations 
recommends that the Judicial Council amend California Rules of Court, rule 13, as 
follows: 
 
Rule 13 1 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

 (a) Parties' briefs 
 (1) Each appellant must serve and file an appellant's opening brief. (2) Each 
respondent must serve and file a respondent's brief. 
 (3) Each appellant may serve and file a reply brief. 
 (4) No other brief may be filed except with the permission of the presiding justice, 
unless it qualifies under (b) or (c)(6) . 
 (5) Instead of filing a brief, or as part of its brief, a party may join in or adopt by 
reference all or part of a brief in the same or a related appeal. 
 (b) Supplemental briefs after remand or transfer from Supreme Court 
 (1) Within 15 days after finality of a Supreme Court decision remanding or order 
transferring a cause to a Court of Appeal for further proceedings, any party may serve 
and file a supplemental opening brief in the Court of Appeal. Within 15 days after such a 
brief is filed, any opposing party may serve and file a supplemental responding brief. 
 (2) Supplemental briefs must be limited to matters arising after the previous Court 
of Appeal decision in the cause, unless the presiding justice permits briefing on other 
matters. 
 (3) Supplemental briefs may not be filed if the previous decision of the Court of 
Appeal was a denial of a petition for a writ within its original jurisdiction without 
issuance of an alternative writ or order to show cause. 
 (c) Amicus curiae briefs 
 (1) Any person or entity may serve and file an application for permission of the 
presiding justice to file an amicus curiae brief. 
 (2) The application must state:24 
 (A) the applicant’s interest in the decision in the present and explain how the 
proposed amicus curiae brief will assist the court in deciding the matter; 

25 
26 

 (B) the existence of any formal relationships between the applicant and any 27 
litigant.28 

29 
30 
31 
32 
33 
34 
35 
36 
37 

 (3) The proposed brief must be served and must accompany the application, and 
may be combined with it. 
 (4) The covers of the application and proposed brief must identify the party the 
applicant supports, if any. 
 (5) If the court grants the application, any party may file an answer within the 
time the court specifies. It must be served on all parties and the amicus curiae. 
 (6) The Attorney General may file an amicus curiae brief without the presiding 
justice's permission, unless the brief is submitted on behalf of another state officer or 
agency. The Attorney General must serve and file the brief within 14 days after the last 



respondent's brief is filed, and must provide the information required by (2) and comply 
with (4). Any party may serve and file an answer within 14 days after the brief is filed.

38 
39 
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RESOLUTION 12-01-04

DIGEST
Amicus Curiae Applications in Court of Appeal: Contents of Application
Amends California Rules of Court, rule 13, to require applications for permission to file amicus
curiae briefs in the court of appeal to include additional supporting information.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends California Rules of Court, rule 13, to require applications for permission
to file amicus curiae briefs in the court of appeal to include additional supporting information. 
The resolution should be approved in principle because justices of the courts of appeal need
additional information to determine whether to allow filing of such briefs, and how to evaluate
the arguments in them.

Rule 13 presently requires only that an applicant for permission to file an amicus curiae brief
state its interest in the decision in a pending case, and how the proposed amicus curiae brief will
assist the court in deciding the matter.  The standard is loose enough to permit the filing of briefs
by parties who are connected with the litigants and do not truly have an independent interest in
the case.  The courts of appeal, and the litigants, are burdened enough without having to consider
or respond to briefs filed solely to avoid length limitations placed on original litigants, or filed
by parties whose interests are essentially the same as an original litigant.  The additional
information will assist the justices in their determination whether to allow filing of an amicus
curiae brief without placing an undue burden on the applicant.

Rule 13 is similar to Rule 29.1 relating to amicus curiae briefs filed in the California Supreme
Court.  It is also similar to rule 29, subsection (d), of the Federal Rules of Appellate Procedure,
which limits the length of amicus curiae briefs to one-half the length of a party's principal brief
unless court permission is obtained for a lengthier brief.

SECTION/COMMITTEE REPORT

COMMITTEE ON APPELLATE COURTS RECOMMENDATION
DISAPPROVE

Resolution 12-01-04 proposes that Rule 13(c)(2) of the California Rules of Court be modified to
heighten the requirements for filing amici curiae briefs in the Court of Appeal and to impose
additional disclosure requirements on prospective amici.
   
California Rules of Court Rule 13(c)(2) currently requires prospective amici to file an
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application for permission to file an amicus brief that sets forth the applicant's interest in the
decision and how its proposed brief will assist the court in deciding the matter.  CRC 13(c)(2). 
An identical requirement applies to amicus briefs filed in the California Supreme Court.  CRC
29.1(f)(3).  The Federal Courts of Appeals similarly requires an amicus to state in its brief its
identity and interest in the case, and, if all parties have not consented to the brief, to file a motion
for leave in which it explains "why an amicus brief is desirable" and relevant to the case.  Fed. R.
App. Pro. 29(b), (c).

Resolution 12-01-04 would increase the showing prospective amici must make to file a brief,
requiring them to state "specific facts" showing that they have "unique information or
perspective that can help the court beyond the help that the lawyers for the parties are able to
provide."  The proposal would also require disclosure of whether the prospective amicus "has an
interest in another case that may be affected by the decision in the present case"; "the extent of
any assistance" the prospective amicus received from a party in preparing the amicus brief; and
"the existence of any relationship" between the prospective amicus and any party, including
whether the officers and directors of any party are affiliated with the prospective amicus.  The
stated purpose of the proposal is to better determine whether a brief is being filed by a "true
amicus curiae" and is not an attempt by a party to evade length limitations for briefs.

The State Bar's Committee on Appellate Courts opposes the proposed amendment to Rule 13. 
The Committee is unaware of any problems with amicus briefs under the existing rule and
believes that, in many cases, appellate decision-making is enhanced as a result of amici
participation.  The proposal's heightened requirements are unclear and would likely discourage
or even preclude numerous amicus briefs that would assist the Court of Appeal in deciding a
case.  The proposal's additional disclosure requirements also appear to go beyond what is
necessary to determine if the amicus brief is actually coming from a party and not from a "true"
amicus, for example, by requiring amici to determine possible affiliations with a party's "officers
and directors."  These additional requirements could increase the cost of, and thus discourage,
valuable amicus participation in appellate proceedings.    

This position is only that of the of the Committee on Appellate Courts of the State Bar of
California.  This position has not been adopted by either the State Bar's Board of
Governors or overall membership, and is not to be construed as representing the position
of the State Bar of California.  Membership in the Committee on Appellate is voluntary
and funding for section activities, including all legislative activities, is obtained entirely
from voluntary sources.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
the Judicial Council amend California Rules of Court, rule 13, as follows:

1 Rule 13
2 (a) Parties' briefs
3 (1) Each appellant must serve and file an appellant's opening brief.
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4 (2) Each respondent must serve and file a respondent's brief.
5 (3) Each appellant may serve and file a reply brief.
6 (4) No other brief may be filed except with the permission of the presiding justice,
7 unless it qualifies under (b) or (c)(6) .

(5) Instead of filing a brief, or as part of its brief, a party may join in or adopt by8
9 reference all or part of a brief in the same or a related appeal.

10 (b) Supplemental briefs after remand or transfer from Supreme Court
(1) Within 15 days after finality of a Supreme Court decision remanding or order11

12 transferring a cause to a Court of Appeal for further proceedings, any party may serve and
13 file a supplemental opening brief in the Court of Appeal. Within 15 days after such a brief
14 is filed, any opposing party may serve and file a supplemental responding brief.

(2) Supplemental briefs must be limited to matters arising after the previous Court15
16 of Appeal decision in the cause, unless the presiding justice permits briefing on other matters.

(3) Supplemental briefs may not be filed if the previous decision of the Court of17
18 Appeal was a denial of a petition for a writ within its original jurisdiction without issuance
19 of an alternative writ or order to show cause.
20 (c) Amicus curiae briefs
21 (1) Any person or entity may serve and file an application for permission of the
22 presiding justice to file an amicus curiae brief.
23 (2) The application must state:
24 (A) the applicant’s interest in the decision in the present case and explain,
25 including whether the applicant has an interest in another case that may be affected by the
26 decision in the present case; 
27 (B) how the proposed amicus curiae brief will assist the court in deciding the
28 matter., including specific facts showing how the applicant has unique information or
29 perspective that can help the court beyond the help that the lawyers for the parties are able
30 to provide; 
31 (C) the extent of any assistance provided to the applicant by a litigant in
32 connection with the amicus curiae brief;
33 (D) the existence of any relationships between the applicant and any litigant;
34 and 
35 (E) if the applicant is an entity (i) whether a litigant or any of its officers or
36 directors is known by the applicant to be a member or affiliate of the applicant, and (ii)
37 whether the applicant and any litigant share any common officers or directors.
38 (3) The proposed brief must be served and must accompany the application, and
39 may be combined with it.

(4) The covers of the application and proposed brief must identify the party the40
41 applicant supports, if any.

(5) If the court grants the application, any party may file an answer within the time42
43 the court specifies. It must be served on all parties and the amicus curiae.

(6) The Attorney General may file an amicus curiae brief without the presiding44
45 justice's permission, unless the brief is submitted on behalf of another state officer or
46 agency. The Attorney General must serve and file the brief within 14 days after the last
47 respondent's brief is filed, and must provide the information required by (2) and comply
48 with (4). Any party may serve and file an answer within 14 days after the brief is filed.

(Proposed new language underlined; language to be deleted stricken.)
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PROPONENT:  San Diego County Bar Association

STATEMENT OF REASONS

Existing Law:  The Rules of Court currently require only that a person submitting an amicus
curiae brief must state the applicant’s interest in the decision and how the proposed amicus
curiae brief will assist the court in deciding the matter. 

This Resolution:  Amends rule 13 to require that additional specific information must be
disclosed in the application which will assist the court in understanding the value of the brief as
well as making the determination as to whether the brief is being submitted with the active
assistance of a party for the purpose of circumventing rules limiting the length of briefs.

The Problem:   Increasingly, trade associations and lobbyists are filing applications to file
amicus curiae briefs. Although the information which such persons or organizations submit
frequently can prove helpful to the court, it is critical that both the court and opposing counsel be
able to determine from the amicus curiae’s application whether the brief is being filed by a true
amicus curiae or whether its is a disguised attempt by a party to raise additional supportive
arguments and avoid the length limitations imposed upon the parties’ briefs. The allowance of
amicus curiae briefs not only increases the burden upon the court of reviewing additional briefs,
but also increases the cost to litigants who must respond to those briefs. It therefore should be
subject to control by the court based upon meaningful information submitted by the applicant.
The current rule is simply too vague. This amendment adds detail to the existing rule to require
that specific disclosures be made by the applicant which will serve to assist both the court and
opposing counsel in understanding whether the applicant is truly a amicus curiae.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Arthur M. Wilcox, Jr., 501 West Broadway,
Suite 750, San Diego, CA 92101, voice (619) 696-6788, fax (619) 696-8685, e-mail
awilcox@far-law.com

RESPONSIBLE FLOOR DELEGATE:  Arthur M. Wilcox, Jr.

COUNTERARGUMENT

ORANGE COUNTY BAR ASSOCIATION
 
This resolution would make it more difficult for interested parties to file amicus briefs with
Appellate Courts.  The implication of the resolution is that it is improper for persons having an
interest in the outcome of the case to file amicus briefs.  In reality, however, it is only persons
who do have an interest in the outcome that are willing to take the effort to file amicus briefs. 
The nature and extent of the interest should be immaterial.  If a proposed amicus curiae brief will
assist the Court in deciding the matter, then the Court should welcome the brief, no matter how



12-01-5

interested the applicant might be in the outcome.  Amicus curiae briefs should be encouraged,
and not discouraged.
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RESOLUTION 12-02-04
 
DIGEST 
Appellate Rules:  Timely Filing of Appellate Brief Sent by Mail or Common Carrier
Amends California Rules of Court, Rule 40, to eliminate requirements that an appellate brief
filed by mail be sent by certified or express mail and that an appellate brief filed by common
carrier be sent by overnight delivery.  

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE

History: 
No similar resolution found.

Reasons: 
This resolution amends California Rules of Court, Rule 40, to eliminate requirements that an
appellate brief filed by mail be sent by certified or express mail and that an appellate brief filed
by common carrier be sent by overnight delivery.  This resolution should be disapproved
because the cost of the proposed change outweighs the de minimis benefit. 
 
Certified or express mail provides necessary proof of mailing in the event that a question arises
as to whether an appellate brief has been timely filed.  If this requirement were changed to
regular mail, the party filing the brief by mail would have no proof of when the brief was
actually mailed, unless the party has a postage meter or makes a trip to the post office and then
copies the postmarked envelope before depositing it in the mail (which would actually increase
the number of steps necessary to obtain proof of mailing than what are involved under the
current rule, especially given that certified mail can be processed directly from home or office). 
Furthermore, the possibility of tampering with a postage meter exists, with the resultant
increased risk of abuse that would occur if the brief could simply be filed by regular mail. 
Finally, certified or express mail provides some ability to track packages, whereas regular mail
does not.  The benefit identified by this rule change - cost savings - is de minimis, especially
given the proof of mailing provided for all parties.  An alternative might be to allow a proof of
mailing under penalty of perjury, but that is not proposed here.  

The proponent does not explain why the requirement of overnight delivery for briefs sent by
common carrier should be eliminated, and there appears to be no rationale for such a change
other than perhaps, again, a de minimis cost savings.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
the Judicial Council amend California Rules of Court, rule 40, to read as follows:

1 Rule 40.  Definitions.
2 In these rules, unless the context or subject matter otherwise requires:
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3 (a) The past, present and future tenses shall each include the other; the masculine,
4 feminine and neuter gender shall each include the other; and the singular and plural
5 number shall each include the other.
6 (b) The words “superior court” mean the court from which an appeal is taken
7 pursuant to these rules; the words “reviewing court” apply to the court in which an appeal
8 or original proceeding is pending, and mean the Supreme Court or the Court of Appeal to
9 which an appeal is taken, or to which an appeal or an original proceeding is transferred, or

10 in which an original proceeding is commenced.
11 (c) The party appealing is known as the “appellant,” and the adverse party as the
12 “respondent.”
13 (d) The word “shall” is mandatory and the word “may” is permissive.
14 (e) The terms “party,” “appellant,” “respondent,” “petitioner” or other designation
15 of a party include such party’s attorney or record.  Whenever under these rules a notice is
16 required to be given to or served on a party such notice or service shall be made on his
17 attorney of record, if he has one.
18 (f) The words “serve and file” mean that a document filed in a court is to be
19 accompanied by proof of prior service, in a manner permitted by law, of one copy of the
20 document on counsel for each party who is represented by separate counsel and on each
21 party appearing in person.  The proof of service shall name each party represented by each
22 attorney served.
23 (g) “Judgment” includes any judgment, order or decree from which an appeal lies.
24 (h) The words “Chief Justice” include the acting Chief Justice, and the words
25 “Presiding Justice” include the acting Presiding Justice.
26 (i) The word “briefs” includes petitions for rehearing, petitions for review, and
27 answers thereto.  It does not include petitions for extraordinary relief in original
28 proceedings.
29 (j) “Register” and “register of actions” means the permanent record of cases
30 maintained by electronic, magnetic, microphotographic, or similar means.
31 (k) “Date of filing” of a brief (as defined in subdivision (i)) is the date of delivery
32 to the clerk’s office during normal business hours.  The brief is timely, however, if the
33 time for its filing had not expired on the date of its mailing by certified or express mail as
34 shown on the postal receipt or postmark, or the date of its delivery to a common carrier
35 promising overnight delivery as shown on the carrier’s receipt.
36 (l) The word “recycled” as applied to paper means “recycled paper product” as
37 defined by section 42202 of the Public Resources Code.  Whenever the use of recycled
38 paper is required by these rules, the attorney, party, or other person filing or serving a
39 document certifies, by the act of filing or service, that the document was produced on
40 paper purchased as recycled paper as defined by that section.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  San Diego County Bar Association

STATEMENT OF REASONS

Existing Law:  Existing law permits a brief to be deemed timely filed if the brief is either filed in
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the clerk’s office, or counsel sends the brief to the court via certified or express mail.

This Resolution:  This resolution simplifies the brief filing requirements, reduces costs to
appellate counsel, and brings California’s brief filing requirements in line with the federal court
requirements which deem a brief timely filed if the brief is postmarked on the due date.

The Problem:  The current law will only deem a brief timely based upon a timely postmark, if
the brief is sent to the court via certified or express mail.  Frequently appellate counsel, and
appointed appellate counsel representing indigent defendants, are sole practitioners without
access to support staff or law firm mail rooms.  Requiring counsel to send briefs by certified or
express mail to ensure  they are deemed timely results in unnecessary expenses that are passed
on to the State at the time appointed appellate counsel files a request for compensation. 
Furthermore, sole practitioners expend additional time to travel to a post office or express mail
carrier to mail the briefs.

IMPACT STATEMENT

This resolution does not affect any other statute or law.

AUTHOR AND/OR PERMANENT CONTACT:  Amanda F. Benedict, Appellate Defenders,
Inc., 555 West Beech Street, Suite 300, San Diego, California, 92101, voice 619-696-0282, fax
619-696-7789, e-mail afb@adi-sandiego.com

RESPONSIBLE FLOOR DELEGATE: 
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RESOLUTION 12-03-04

DIGEST 
Notice of Appeal in Criminal Matters:  Certificate of Probable Cause 
Amends California Rules of Court, Rule 30, to change the timing for obtaining a certificate of
probable cause in guilty plea appeals involving mixed issues.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
No similar resolution found.

Reasons: 
This resolution amends California Rules of Court, Rule 30, to change the timing for obtaining a
certificate of probable cause in guilty plea appeals involving mixed issues.  This resolution
should be disapproved because it increases the risk of meritless appeals and creates needless
uncertainty regarding the finality of judgments. 

The California Supreme Court has repeatedly considered this issue.  (See, e.g., People v.
Panizzon (1996) 13 Cal.4th 68, 73; People v. Mendez (1999) 19 Cal.4th 1084, 1095 (a mixed
issues case); In re Chavez (2003) 30 Cal.4th 643, 646-47.)   On each occasion, the Supreme
Court has emphatically asserted that the timeliness of the request for a certificate of probable
cause is an integral part of the certification process, regardless of whether other, non-certificate
grounds for appeal are also raised.  (See Chavez, supra, 30 Cal.4th at 651.)  The requirement of a
certificate of probable cause is intended to promote judicial economy by screening out frivolous
guilty and no contest plea appeals before time and money are spent in the appellate process.  As
the Supreme Court has noted, the superior court is more likely to make a proper determination if
it acts near in time to the rendition of judgment.  

Furthermore, and most importantly, the certificate of probable cause is an integral part of the
notice of appeal, which must state all grounds upon which the appeal is based so as to trigger
appellate jurisdiction.  (Mendez, supra, 19 Cal.4th at 1094.)  "The purpose of the requirement of
a timely notice of appeal is, self-evidently, to further the finality of judgments by causing the
defendant to take an appeal expeditiously or not at all."  (Ibid.)  An untimely notice of appeal is
"wholly ineffectual" and cannot be waived.  (Ibid.)

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
the Judicial Council amend California Rules of Court, rule 30, to read as follows: 

1 Rule 30.  Taking the appeal.
2 (a) Notice of appeal
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3 (1) To appeal from a judgment or an appealable order of the superior court in a
4 felony case—other than a judgment imposing a sentence of death—the defendant or the
5 People must file a notice of appeal in that superior court.  To appeal after a plea of guilty
6 or nolo contendere or after an admission of probation violation, the defendant must also
7 comply with (b).
8 (2) As used in (1), “felony case” means any criminal action in which a felony is
9 charged, regardless of the outcome.  It includes an action in which the defendant is charged

10 with:
11 (A) a felony and a misdemeanor or infraction, but is convicted of only the
12 misdemeanor or infraction;
13 (B) a felony, but is convicted of only a lesser offense; or 
14 (C) an offense filed as a felony but punishable as either a felony or a misdemeanor,
15 and the offense is thereafter deemed a misdemeanor under Penal Code section 17(b).
16 (3) If the defendant appeals, the defendant or the defendant’s attorney must sign the
17 notice of appeal.  If the People appeal, the attorney for the People must sign the notice.
18 (4) The notice of appeal must be liberally construed.  Except as provided in (b), the
19 notice is sufficient if it identifies the particular judgment or order being appealed.  The
20 notice need not specify the court to which the appeal is taken; the appeal will be treated as
21 taken to the Court of Appeal for the district in which the superior court is located.  
22 (b) Appeal after plea of guilty or nolo contendere or after admission of probation
23 violation 
24 (1)  Except as provided in (4), to appeal from a superior court judgment after a plea
25 of guilty or nolo contendere or after an admission of probation violation, the defendant
26 must file in that superior court-in addition to the notice of appeal required by (a)-the
27 statement required by Penal Code section 1237.5 for issuance of a certificate of probable
28 cause.
29 (2) If the appeal is based solely on a challenge to the validity of the plea, the
30 defendant must, within 60 days after the judgment is rendered, file the statement required
31 by section 1237.5 of the Penal Code.  Within 20 days after the defendant files a statement
32 under (1), the superior court must sign and file either a certificate of probable cause or an
33 order denying the certificate.
34 (3) If the defendant does not file the statement required by (1) or if the superior
35 court denies a certificate of probable cause, the superior court clerk must mark the notice
36 of appeal “Inoperative,” immediately notify the defendant, and immediately send a copy of
37 the marked notice of appeal to the district appellate project.
38 (4) The defendant need not comply with (1) if the notice of appeal states that the
39 appeal is based on:
40 (A) the denial of a motion to suppress evidence under Penal Code section 1538.5,
41 or
42 (B) grounds that arose after entry of the plea and do not affect the plea’s validity.
43 (5) If the defendant’s notice of appeal contains a statement under (4), the reviewing
44 court will not consider any issue affecting the validity of the plea unless  the defendant
45 also complies with (1), before the appellant’s opening brief is filed, or upon leave of the
46 Presiding Justice of the reviewing court thereafter, the defendant has obtained and caused
47 to be transmitted to the reviewing court a certificate of probable cause as required by
48 section 1237.5 of the Penal Code.
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49 (c) Notification of the appeal
50 (1) When a notice of appeal is filed, the superior court clerk must promptly mail a
51 notification of the filing to the attorney of record for each party, to any unrepresented
52 defendant, to the reviewing court clerk, to each court reporter, and to any primary reporter
53 or reporting supervisor.  If the defendant also files a statement under (b)(1), the clerk must
54 not mail the notification unless the superior court files a certificate under (b)(2).
55 (2) The notification must show the date it was mailed, the number and title of the
56 case, and the dates the notice of appeal and any certificate under (b)(2) were filed.  If the
57 information is available, the notification must also include:
58 (A) the name, address, telephone number, and California State Bar number of each
59 attorney of record in the case;
60 (B) the name of the party each attorney represented in the superior court; and 
61 (C) the name, address, and telephone number of any unrepresented defendant.
62 (3) The notification to the reviewing court clerk must also include a copy of the
63 notice of appeal, any certificate filed under (b), and the sequential list of reporters made
64 under rule 980.4.
65 (4) A copy of the notice of appeal is sufficient notification under (1) if the required
66 information is on the copy or is added by the superior court clerk.
67 (5) The mailing of a notification under (1) is a sufficient performance of the clerk’s
68 duty despite the discharge, disqualification, suspension, disbarment, or death of the
69 attorney.
70 (6) Failure to comply with any provision of this subdivision does not affect the
71 validity of the notice of appeal.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  San Diego County Bar Association

STATEMENT OF REASONS

Existing Law:  Penal Code section 1237.5 and California Rules of Court, rule 30, govern appeals
after guilty pleas.  Under the current law, appeals after guilty pleas fall into three procedural
categories: (1) appeals challenging only the validity of the plea; (2) appeals not challenging the
validity of the plea; and (3) mixed issues.  In order to appeal certain issues after a plea, a
defendant is required to file a request for a certificate of probable cause within 60 days after
entry of the judgment.

This Resolution:  The proposed revision would change the time for obtaining a certificate of
probable cause in guilty plea appeals raising mixed issues; i.e., based in part on a challenge to
the validity of a plea and in part on other grounds.  It would allow the defendant to obtain the
certificate at any time before the appellant’s opening brief is filed.  It would achieve significant
savings. The proposed change would transform most efforts by appellate counsel to obtain a
certificate from costly writs or motions to a simple submission of a request to the trial court.

The Problem:  Under the current law, the defendant has only 60 days from the judgment to file a
request for a certificate of probable cause.  Defendants and/or their counsel frequently fail to file
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adequate statements (or any at all) within 60 days of the judgment.  Defendants filing pro per
notices of appeal may be unaware of the certificate requirement.  Many trial attorneys do not
fully understand or reliably comply with the requirement, and they often incorrectly assess the
viability of possible attacks on the plea.  If the appellate attorney determines a challenge to the
plea is needed, the process for getting a late certificate is very cumbersome, requiring a petition
for writ of habeas corpus and/or, perhaps, a motion for relief from default.   When the appeal is
based on grounds that do and also on grounds that do not require a certificate, the only function
the certificate plays is determining whether any issues attacking the validity of the plea can be
raised in the appellant’s opening brief.  The decision to raise such issues does not have to be
made at an early stage and indeed is more knowledgeably made later, after the appellate attorney
has had a chance to assess the issues, advise the client, and get direction from the client as to
how to proceed.

IMPACT STATEMENT

This resolution does not amend any other rule, statute, or law.

AUTHOR AND/OR PERMANENT CONTACT:  Amanda F. Benedict, Appellate Defenders,
Inc., 555 West Beech Street, Suite 300, San Diego, California, 92101, voice 619-696-0282, fax
619-696-7789, e-mail afb@adi-sandiego.com

RESPONSIBLE FLOOR DELEGATE: 
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RESOLUTION 12-04-04

DIGEST
Criminal Appeal: Form of the Notice
Amends California Rules of Court to require certain entities to make notice of appeal forms
available to defendants.  

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No prior resolutions found.

Reasons:
This resolution amends California Rules of Court, rule 30, to require certain entities to make
notice of appeal forms available to indigent defendants.  This resolution should be approved
because it would provide a simple form that would accomplish the court's purpose.

Availability of an approved form would clear the confusion caused by the number of notice of
appeal forms in circulation and the inconsistent treatment of the notices by the trial courts.  This
resolution would prohibit the rejection of a notice of appeal that conforms to the requirements of
the court rules, although not on the proper form, and would allow courts and counsel to address
the substance of the appeal rather than grapple with the issue of which form should have been
used. 

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
the Judicial Council amend California Rules of Court, rule 30, to read as follows: 

1 Rule 30
2 (a) Notice of appeal
3 (1) To appeal from a judgment or an appealable order of the superior court in a
4 felony case-other than a judgment imposing a sentence of death-the defendant or the
5 People must file a notice of appeal in that superior court.  To appeal after a plea of guilty
6 or nolo contendere or after an admission of probation violation, the defendant must also
7 comply with (b).
8 (2) As used in (1), “felony case” means any criminal action in which a felony is
9 charged, regardless of the outcome.  It includes an action in which the defendant is charged

10 with:
11 (A) a felony and a misdemeanor or infraction, but is convicted of only the
12 misdemeanor or infraction;
13 (B) a felony, but is convicted of only a lesser offense; or 
14 (C) an offense filed as a felony but punishable as either a felony or a misdemeanor,
15 and the offense is thereafter deemed a misdemeanor under Penal Code section 17(b).
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16 (3) If the defendant appeals, the defendant or the defendant’s attorney must sign the
17 notice of appeal.  If the People appeal, the attorney for the People must sign the notice.
18 (4) The notice of appeal must be liberally construed.  Except as provided in (b), the
19 notice is sufficient if it identifies the particular judgment or order being appealed.  The
20 notice need not specify the court to which the appeal is taken; the appeal will be treated as
21 taken to the Court of Appeal for the district in which the superior court is located.   The
22 clerk of the superior court, all correctional institutions, and any court-appointed counsel,
23 public agency, or organization contracting with a public agency representing indigent
24 persons in criminal matters that may be appealed to the Court of Appeal must make
25 available to defendants notice of appeal forms approved by the Court of Appeal for the
26 district.  A notice of appeal in another form may not be rejected for filing if it otherwise
27 conforms to the requirements of this rule.
28 (b) Appeal after plea of guilty or nolo contendere or after admission of probation
29 violation
30 (1)  Except as provided in (4), to appeal from a superior court judgment after a plea
31 of guilty or nolo contendere or after an admission of probation violation, the defendant
32 must file in that superior court-in addition to the notice of appeal required by (a)-the
33 statement required by Penal Code section 1237.5 for issuance of a certificate of probable
34 cause.
35 (2) Within 20 days after the defendant files a statement under (1), the superior court
36 must sign and file either a certificate of probable cause or an order denying the certificate.
37 (3) If the defendant does not file the statement required by (1) or if the superior
38 court denies a certificate of probable cause, the superior court clerk must mark the notice
39 of appeal “Inoperative,” notify the defendant, and send a copy of the marked notice of
40 appeal to the district appellate project.
41 (4) The defendant need not comply with (1) if the notice of appeal states that the
42 appeal is based on:
43 (A) the denial of a motion to suppress evidence under Penal Code section 1538.5,
44 or
45 (B) grounds that arose after entry of the plea and do not affect the plea’s validity.
46 (5) If the defendant’s notice of appeal contains a statement under (4), the reviewing
47 court will not consider any issue affecting the validity of the plea unless the defendant also
48 complies with (1).
49 (c) Notification of the appeal
50 (1) When a notice of appeal is filed, the superior court clerk must promptly mail a
51 notification of the filing to the attorney of record for each party, to any unrepresented
52 defendant, to the reviewing court clerk, to each court reporter, and to any primary reporter
53 or reporting supervisor.  If the defendant also files a statement under (b)(1), the clerk must
54 not mail the notification unless the superior court files a certificate under (b)(2).
55 (2) The notification must show the date it was mailed, the number and title of the
56 case, and the dates the notice of appeal and any certificate under (b)(2) were filed.  If the
57 information is available, the notification must also include:
58 (A) the name, address, telephone number, and California State Bar number of each
59 attorney of record in the case;
60 (B) the name of the party each attorney represented in the superior court; and 
61 (C) the name, address, and telephone number of any unrepresented defendant.
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62 (3) The notification to the reviewing court clerk must also include a copy of the
63 notice of appeal, any certificate filed under (b), and the sequential list of reporters made
64 under rule 980.4.
65 (4) A copy of the notice of appeal is sufficient notification under (1) if the required
66 information is on the copy or is added by the superior court clerk.
67 (5) The mailing of a notification under (1) is a sufficient performance of the clerk’s
68 duty despite the discharge, disqualification, suspension, disbarment, or death of the
69 attorney.
70 (6) Failure to comply with any provision of this subdivision does not affect the
71 validity of the notice of appeal.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  San Diego County Bar Association

STATEMENT OF REASONS

Existing Law:  Existing law provides no means for an indigent defendant to obtain a form for the
purpose of filing a notice of appeal.  Additionally, existing law provides little guidance to both
defendants and attorneys on the required form and content for a notice of appeal from a criminal
matter.

This Resolution:  Would require courts, prisons and organizations assisting indigent criminal
defendants to make notice of appeal forms available to defendants.  It would further prohibit the
rejection of notices of appeal which do not use these forms but which otherwise conform to the
requirements of the court rules. 

The Problem:  Many trial attorneys and presumably most defendants are not very knowledgeable
about certificates of probable cause.  Trial courts, too, are exceedingly uneven in their
understanding and application of the certificate of probable cause requirement.  Currently, there
are several notice of appeal forms in circulation that seek (a) to inform trial counsel, defendants,
and the courts of the certificate of probable cause requirements and (b) to elicit needed
information on the form itself.  This resolution, together with its companion resolutions
concerning filing notices of appeal in felony criminal matters, would dramatically reduce the
frequency of mistakes involving filing legally sufficient notices of appeal and certificates of
probable cause.  The use of such forms has been recommended by the California Supreme Court. 
(People v. Mendez (1999) 19 Cal.4th 1084, 1102, fn. 11.)

IMPACT STATEMENT

This resolution does not amend any other rule, statute, or law.

AUTHOR AND/OR PERMANENT CONTACT:  Amanda F. Benedict, Appellate Defenders,
Inc., 555 West Beech Street, Suite 300, San Diego, California, 92101, voice 619-696-0282, fax
619-696-7789, e-mail afb@adi-sandiego.com
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RESPONSIBLE FLOOR DELEGATE: 



RESOLUTION 12-05-04 AMENDED 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to 
amend Code of Civil Procedure section 170.6, as follows: 
 

§170.6 1 
(a) (1) No judge, court commissioner, or referee of any superior court of the State 

of California shall try any 
2 

8 

or 10 
co11 
ass12 
att13 
an14 
jud15 
ref16 
1017 
be

civil or criminal action or special proceeding of any kind or 3 
character nor hear any matter therein that involves a contested issue of law or fact when it 4 
shall be established as hereinafter provided that the judge or court commissioner is 5 
prejudiced against any party or attorney or the interest of any party or attorney appearing 6 
in the action or proceeding. 7 

(2) Any party to or any attorney appearing in any such action or proceeding may 
establish this prejudice by an oral or written motion without notice supported by affidavit 9 

declaration under penalty of perjury or an oral statement under oath that the judge, court 
mmissioner, or referee before whom the action or proceeding is pending or to whom it is 
igned is prejudiced against any such party or attorney or the interest of the party or 
orney so that the party or attorney cannot or believes that he or she cannot have a fair 
d impartial trial or hearing before the judge, court commissioner, or referee. Where the 
ge, other than a judge assigned to the case for all purposes, court commissioner, or 
eree assigned to or who is scheduled to try the cause or hear the matter is known at least 
 days before the date set for trial or hearing, the motion shall be made at least five days 
fore that date. In the event a statement of disqualification is filed pursuant to Code of 18 

Civil Procedure §170.3, and the judge is not disqualified, the statement of disqualification 19 
may, at the option of the moving party, be construed as a timely motion pursuant to this 20 
section and have like effect, provided the statement of disqualification was filed within the 21 
time period prescribed by this section. If directed to the trial of a cause where there is a 

ster calendar, the motion shall be made to the judge supervising the master calendar not 
er than the time the cause is assigned for trial. If directed to the trial of a cause that has 
en assigned to a judge for all purposes, the motion shall be made to the assigned judge or 
the presiding judge by a party within 10 days after notice of the all purpose assignment, 
if the party has not yet appeared in the action, then within 10 days after the appearance. 
he court in which the action is pending is authorized to have no more than one judge 

d the motion claims that the duly elected or appointed judge of that court is prejudiced, 
 motion shall be made before the expiration of 30 days from the date of the first 

pearance in the action of the party who is making the motion or whose attorney is 
king the motion. In no event shall any judge, court commissioner, or referee entertain 
 motion if it be made after the drawing of the name of the first juror, or if there be no 
y, after the making of an opening statement by counsel for plaintiff, or if there is no 
h statement, then after swearing in the first witness or the giving of any evidence or 

er trial of the cause has otherwise commenced. If the motion is directed to a hearing 
her than the trial of a cause), the motion shall be made not later than the commencement 
the hearing. In the case of trials or hearings not herein specifically provided for, the 
cedure herein specified shall be followed as nearly as may be. The fact that a judge, 

22 
ma23 
lat24 
be25 
to 26 
or 27 
If t28 
an29 
the30 
ap31 
ma32 
the33 
jur34 
suc35 
aft36 
(ot37 
of 38 
pro39 
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co40 
co41 
de42 
ma43 
pro44 
45 
co46 
jud47 
No48 
of 49 
wh50 
da51 
52 
pe53 
an54 
som55 
oth56 
tra57 
or 58 
co59 
som60 
pro61 
pe62 
pu63 
tha64 
the65 
act66 
67 
a c68 
mo69 
co70 
sha71 
72 
for73 
(H74 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 

urt commissioner, or referee has presided at or acted in connection with a pretrial 
nference or other hearing, proceeding or motion prior to trial and not involving a 
termination of contested fact issues relating to the merits shall not preclude the later 
king of the motion provided for herein at the time and in the manner hereinbefore 
vided. 

A motion under this paragraph may be made following reversal on appeal of a trial 
urt's decision, or following reversal on appeal of a trial court's final judgment, if the trial 
ge in the prior proceeding is assigned to conduct a new trial on the matter. 
twithstanding paragraph (3), the party who filed the appeal that resulted in the reversal 
a final judgment of a trial court may make a motion under this section regardless of 
ether that party or side has previously done so. The motion shall be made within 60 

ys after the party or the party's attorney has been notified of the assignment. 
(3) If the motion is duly presented and the affidavit or declaration under penalty of 

rjury is duly filed or an oral statement under oath is duly made, thereupon and without 
y further act or proof, the judge supervising the master calendar, if any, shall assign 

e other judge, court commissioner, or referee to try the cause or hear the matter. In 
er cases, the trial of the cause or the hearing of the matter shall be assigned or 
nsferred to another judge, court commissioner, or referee of the court in which the trial 
matter is pending or, if there is no other judge, court commissioner, or referee of the 
urt in which the trial or matter is pending, the Chair of the Judicial Council shall assign 

e other judge, court commissioner, or referee to try the cause or hear the matter as 
mptly as possible. Except as provided in this section, no party or attorney shall be 

rmitted to make more than one such motion in any one action or special proceeding 
rsuant to this section; and in actions or special proceedings where there may be more 
n one plaintiff or similar party or more than one defendant or similar party appearing in 
 action or special proceeding, only one motion for each side may be made in any one 
ion or special proceeding. 

(4) Unless required for the convenience of the court or unless good cause is shown, 
ontinuance of the trial or hearing shall not be granted by reason of the making of a 
tion under this section. If a continuance is granted, the cause or matter shall be 

ntinued from day to day or for other limited periods upon the trial or other calendar and 
ll be reassigned or transferred for trial or hearing as promptly as possible. 
(5) Any affidavit filed pursuant to this section shall be in substantially the following 

m: 
ere set forth court and cause) 
State of California,        )  PEREMPTORY CHALLENGE 
County of __________ ) ss. 

_______, being duly sworn, deposes and says: That he or she is a party (or 
attorney for a party) to the within action (or special proceeding). That _____ 
the judge, court commissioner, or referee before whom the trial of the (or a 
hearing in the) aforesaid action (or special proceeding) is pending (or to whom 
it is assigned) is prejudiced against the party (or his or her attorney) or the 
interest of the party (or his or her attorney) so that affiant cannot or believes 
that he or she cannot have a fair and impartial trial or hearing before the judge, 
court commissioner, or referee. 

Subscribed and sworn to before me this ____ day of ____, 20__. 
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(Clerk or notary public or other officer administering oath) 86 
(6)87 
thi88 
89 
wi90 
91 
is h92 
tha93 
pro94 

 Any oral statement under oath or declaration under penalty of perjury made pursuant to 
s section shall include substantially the same contents as the affidavit above. 

(b) Nothing in this section shall affect or limit Section 170 or Title 4 (commencing 
th Section 392) of Part 2, and this section shall be construed as cumulative thereto. 

(c) If any provision of this section or the application to any person or circumstance 
eld invalid, that invalidity shall not affect other provisions or applications of the section 
t can be given effect without the invalid provision or application and to this end the 
visions of this section are declared to be severable. 

 
(Proposed new language underlined; language to be deleted stricken.) 
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RESOLUTION 12-05-04

DIGEST
Peremptory Judicial Challenges: Right Preserved Where Challenge for Cause Asserted
Amends Code of Civil Procedure section 170.6 to provide that a Code of Civil Procedure section
170.3 challenge, where filed within the time allowed for challenges section 170.6, will, if
unsuccessful, be treated as a timely challenge under Code of Civil Procedure section 170.6.  

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:
This resolution amends Code of Civil Procedure section 170.6 to provide that a Code of Civil
Procedure section 170.3 challenge, where filed within the time allowed for challenges section
170.6, will, if unsuccessful, be treated as a timely challenge under Code of Civil Procedure
section 170.6. This resolution should be approved in principle because it would preserve a
party's right to a single peremptory challenge to a judicial officer without requiring the party to
waive the right to a challenge for cause under Code of Civil Procedure section 170.3. 

Under present law, a challenge to a judicial officer for cause might not be determined before the
time for filing a peremptory challenge expires. Therefore, where a party deems it advisable to
disqualify a judicial officer, the challenge for cause based on objective facts may have to be
waived so as not to lose the opportunity to assert a peremptory challenge. This resolution would
deem the timely filing of a challenge for cause under Code of Civil Procedure section 170.3 to
satisfy the timeliness requirement of a peremptory challenge under Code of Civil Procedure
section 170.6 in the event the challenge for cause is unsuccessful. This preserves, as the
legislature intended, both challenges for cause where appropriate, and the right to a single
peremptory challenge. 

SECTION/COMMITTEE REPORT

COMMITTEE ON ADMINISTRATION OF JUSTICE RECOMMENDATION
APPROVE AS AMENDED

This resolution would add to Code of Civil Procedure section 170.6 a provision that a statement
of disqualification filed pursuant to Code of Civil Procedure section 170.3 shall, if the judge is
not disqualified, “be construed” as a motion filed pursuant to section 170.6 and “have like
effect” provided the statement of disqualification is filed within the time period set by section
170.6.  The proposal is designed to deal with the 10-day limit for a motion pursuant to section
170.6, and the prospect that the challenge pursuant to section 170.3 would be denied beyond that
10-day period.
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The Committee on Administration of Justice (“CAJ”) agrees that there is a timing problem that
should be addressed, but believes the solution proposed by this resolution should be modified. 
There may be circumstances under which a party does not want a 170.3 challenge to be
automatically “construed” as a 170.6 motion, if the judge is not disqualified.  Moreover, there
are different rules that govern sections 170.3 and 170.6.  A motion pursuant to section 170.6
requires that the party or attorney for the party swear to certain facts, and the required statements
might never have been made in connection with the section 170.3 challenge.  In addition, CAJ
understands that some counties are tracking and logging 170.6 and 170.3 motions, and the
automatic conversion of a 170.3 challenge to a 170.6 motion could interfere with this process. 
CAJ believes that a better way to deal with the situation addressed by this resolution would be to
provide the moving party with the option of filing a 170.6 motion, upon the denial of a 170.3
challenge.  To deal with the timing problem addressed by this resolution, CAJ recommends that
the resolution be modified to propose that section 170.6 be amended to allow a 170.6 motion to
be filed by a party within 10 days after the denial of a that same party’s 170.3 challenge becomes
final, provided the statement of disqualification filed pursuant to section 170.3 is filed by that
party within the time period prescribed by section 170.6.

This position is only that of the of the Committee On Administration of Justice of the State
Bar of California.  This position has not been adopted by either the State Bar's Board of
Governors or overall membership, and is not to be construed as representing the position
of the State Bar of California.  Committee activities related to this position are funded from
voluntary sources.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to
amend Code of Civil Procedure section 170.6, as follows:

1 §170.6
2 (a) (1) No judge, court commissioner, or referee of any superior court of the State
3 of California shall try any civil or criminal action or special proceeding of any kind or
4 character nor hear any matter therein that involves a contested issue of law or fact when it
5 shall be established as hereinafter provided that the judge or court commissioner is
6 prejudiced against any party or attorney or the interest of any party or attorney appearing
7 in the action or proceeding.
8 (2) Any party to or any attorney appearing in any such action or proceeding may
9 establish this prejudice by an oral or written motion without notice supported by affidavit

10 or declaration under penalty of perjury or an oral statement under oath that the judge, court
11 commissioner, or referee before whom the action or proceeding is pending or to whom it is
12 assigned is prejudiced against any such party or attorney or the interest of the party or
13 attorney so that the party or attorney cannot or believes that he or she cannot have a fair
14 and impartial trial or hearing before the judge, court commissioner, or referee. Where the
15 judge, other than a judge assigned to the case for all purposes, court commissioner, or
16 referee assigned to or who is scheduled to try the cause or hear the matter is known at least
17 10 days before the date set for trial or hearing, the motion shall be made at least five days
18 before that date. In the event a statement of disqualification is filed pursuant to Code of
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19 Civil Procedure §170.3, and the judge is not disqualified, the statement of disqualification
20 shall be construed as a motion pursuant to this section and have like effect, provided the
21 statement of disqualification was filed within the time period prescribed by this section. If
22 directed to the trial of a cause where there is a master calendar, the motion shall be made to
23 the judge supervising the master calendar not later than the time the cause is assigned for
24 trial. If directed to the trial of a cause that has been assigned to a judge for all purposes, the
25 motion shall be made to the assigned judge or to the presiding judge by a party within 10
26 days after notice of the all purpose assignment, or if the party has not yet appeared in the

action, then within 10 days after the appearance. If the court in which the action is pending27
28 is authorized to have no more than one judge and the motion claims that the duly elected or
29 appointed judge of that court is prejudiced, the motion shall be made before the expiration
30 of 30 days from the date of the first appearance in the action of the party who is making
31 the motion or whose attorney is making the motion. In no event shall any judge, court
32 commissioner, or referee entertain the motion if it be made after the drawing of the name
33 of the first juror, or if there be no jury, after the making of an opening statement by
34 counsel for plaintiff, or if there is no such statement, then after swearing in the first witness
35 or the giving of any evidence or after trial of the cause has otherwise commenced. If the
36 motion is directed to a hearing (other than the trial of a cause), the motion shall be made
37 not later than the commencement of the hearing. In the case of trials or hearings not herein
38 specifically provided for, the procedure herein specified shall be followed as nearly as may
39 be. The fact that a judge, court commissioner, or referee has presided at or acted in
40 connection with a pretrial conference or other hearing, proceeding or motion prior to trial
41 and not involving a determination of contested fact issues relating to the merits shall not
42 preclude the later making of the motion provided for herein at the time and in the manner
43 hereinbefore provided.
44 A motion under this paragraph may be made following reversal on appeal of a trial
45 court's decision, or following reversal on appeal of a trial court's final judgment, if the trial
46 judge in the prior proceeding is assigned to conduct a new trial on the matter.
47 Notwithstanding paragraph (3), the party who filed the appeal that resulted in the reversal
48 of a final judgment of a trial court may make a motion under this section regardless of
49 whether that party or side has previously done so. The motion shall be made within 60
50 days after the party or the party's attorney has been notified of the assignment.
51 (3) If the motion is duly presented and the affidavit or declaration under penalty of
52 perjury is duly filed or an oral statement under oath is duly made, thereupon and without
53 any further act or proof, the judge supervising the master calendar, if any, shall assign
54 some other judge, court commissioner, or referee to try the cause or hear the matter. In
55 other cases, the trial of the cause or the hearing of the matter shall be assigned or
56 transferred to another judge, court commissioner, or referee of the court in which the trial
57 or matter is pending or, if there is no other judge, court commissioner, or referee of the
58 court in which the trial or matter is pending, the Chair of the Judicial Council shall assign
59 some other judge, court commissioner, or referee to try the cause or hear the matter as
60 promptly as possible. Except as provided in this section, no party or attorney shall be
61 permitted to make more than one such motion in any one action or special proceeding
62 pursuant to this section; and in actions or special proceedings where there may be more
63 than one plaintiff or similar party or more than one defendant or similar party appearing in
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64 the action or special proceeding, only one motion for each side may be made in any one
65 action or special proceeding.
66 (4) Unless required for the convenience of the court or unless good cause is shown,
67 a continuance of the trial or hearing shall not be granted by reason of the making of a
68 motion under this section. If a continuance is granted, the cause or matter shall be
69 continued from day to day or for other limited periods upon the trial or other calendar and
70 shall be reassigned or transferred for trial or hearing as promptly as possible.
71 (5) Any affidavit filed pursuant to this section shall be in substantially the following
72 form:
73 (Here set forth court and cause)
74 State of California,        ) PEREMPTORY CHALLENGE
75 County of __________ ) ss.
76 _______, being duly sworn, deposes and says: That he or she is a party (or
77 attorney for a party) to the within action (or special proceeding). That _____
78 the judge, court commissioner, or referee before whom the trial of the (or a
79 hearing in the) aforesaid action (or special proceeding) is pending (or to whom
80 it is assigned) is prejudiced against the party (or his or her attorney) or the
81 interest of the party (or his or her attorney) so that affiant cannot or believes
82 that he or she cannot have a fair and impartial trial or hearing before the judge,
83 court commissioner, or referee.
84 Subscribed and sworn to before me this ____ day of ____, 20__.
85 (Clerk or notary public or other officer administering oath)
86 (6) Any oral statement under oath or declaration under penalty of perjury made pursuant to
87 this section shall include substantially the same contents as the affidavit above.
88 (b) Nothing in this section shall affect or limit Section 170 or Title 4 (commencing
89 with Section 392) of Part 2, and this section shall be construed as cumulative thereto.
90 (c) If any provision of this section or the application to any person or circumstance
91 is held invalid, that invalidity shall not affect other provisions or applications of the section
92 that can be given effect without the invalid provision or application and to this end the
93 provisions of this section are declared to be severable.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Los Angeles County Bar Association

STATEMENT OF REASONS:

Existing Law:  A judge may be challenged for cause pursuant to Code of Civil Procedure §170.3
by filing a statement of disqualification. Within 10 days, the challenged judge may step aside;
may take no action, in which event the disqualification takes effect; or may file an answer, with
the challenge then to be acted upon by another judge. As an alternative, the judge may be
“peremptorily” challenged through the filing of a motion pursuant to Code of Civil Procedure
§170.6 which requires a statement under penalty of perjury, but which is automatically granted.
Only one such motion may be filed.
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This Resolution:  Would add to §170.6 a provision that the filing of an unsuccessful statement of
disqualification under §170.3 will satisfy the provisions of §170.6 providing the statement is
filed within the time period prescribed by §170.6.

The Problem:  Where a judge is assigned to a case for all purposes, and it appears that the judge
should recuse himself or herself, filing a statement of disqualification might effect such recusal,
without the loss of the single “bullet” under §170.6. However, unless the judge promptly acts to
accept the disqualification, it becomes necessary to withdraw that disqualification and file a
motion pursuant to §170.6. This is so given the 10-day limit for the §170.6 motion, and the
prospect that a challenge pursuant to §170.3 would be denied.

It is anomalous that where there is the strongest of needs to disqualify a judge, and there are
objective facts which may be put forth is support of that disqualification, the §170.3 approach is
too perilous to maintain where it means a loss of the ability to recuse the judge pursuant to the
sure-proof §170.6.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute, or rule, except that it broadens
the effect of a statement of disqualification pursuant to §170.3.

AUTHOR AND/OR PERMANENT CONTACT:  Jo-Ann W. Grace, 210 South Spring Street,
Los Angeles, CA 90012, 213/346-0033, fax 213/687-3886, jo-ann@mnc.net

RESPONSIBLE FLOOR DELEGATE:  Jo-Ann W. Grace



RESOLUTION ELF-1-2004 
 
Establishment Of Commission To Investigate Violation Of Convention Against Torture 
 
RESOLVED, that the Conference of Delegates of California Bar Associations urges the 
California Congressional Delegation to support an independent, bipartisan Commission with 
subpoena power to prepare a full account of detention and interrogation practices carried out by 
the United States, to make public findings, and to provide recommendations designed to ensure 
that such practices adhere faithfully to the Constitution and laws of the United States and treaties 
to which the United States is a party. 
 
FURTHER RESOLVED, that the Conference of Delegates of California Bar Associations joins 
with the American Bar Association August 25, 2004 resolution which reads as follows: 
 

RESOLVED, That the American Bar Association condemns any use of torture or 
other cruel, inhuman or degrading treatment or punishment upon persons within 
the custody or under the physical control of the United States government 
(including its contractors) and any endorsement or authorization of such measures 
by government lawyers, officials and agents; 

 
FURTHER RESOLVED, That the American Bar Association urges the United 
States government to comply fully with the Constitution and laws of the United 
States and treaties to which the United States is a party, including the Geneva 
Conventions of August 12, 1949, the International Covenant on Civil and Political 
Rights, the Convention Against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, and related customary international law, including 
Article 75 of the 1977 Protocol I to the Geneva Conventions, to take all measures 
necessary to ensure that no person within the custody or under the physical 
control of the United States government is subjected to torture or other cruel, 
inhuman or degrading treatment or punishment 

 
FURTHER RESOLVED, That the American Bar Association urges the President 
and Congress, in addition to pending congressional investigations, to establish an 
independent, bipartisan commission with subpoena power to prepare a full 
account of detention and interrogation practices carried out by the United States, 
to make public findings, and to provide recommendations designed to ensure that 
such practices adhere faithfully to the Constitution and laws of the United States 
and treaties to which the United States is a party, including the Geneva 
Conventions, the International Covenant on Civil and Political Rights, and the 
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment, and related customary international law, including Article 75 of the 
1977 Protocol I to the Geneva Conventions; 

 
Proponent: National Lawyers Guild, San Francisco Chapter 
 
STATEMENT OF REASONS 
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Existing Law: All treaties made under the authority of the U.S.(shall be part of) “the Supreme 
Law of the Land….”  The U.N. Charter, the Geneva Conventions, and other treaties and charters 
are thus part of the Supreme Law of the Land. U.S. Constitution, Article VI, Cl. 3. 
 
The United States is a signatory to the U.N. Convention Against Torture and Other Cruel, 
Inhuman and Degrading Treatment or Punishment. 
http://www.un.org/documents/ga/docs/53/plenary/a53-253.htm  
 
Torture or conspiracy to torture by those acting under color of law are Federal crimes punishable 
by imprisonment for up to twenty years. Jurisdiction applies when the torturer is a US National, 
regardless of the location of the torture.  U.S. Code, Title 18,  Section 2340A 
 
This Resolution: Calls upon the United States Congress to take action to investigate conduct 
which has recently come to light.  It also asks that steps be taken to ensure that treatment of 
prisoners comply with the treaties, conventions and law of the land. 
 
The Problem:  In the spring of 2004, graphic photographs taken at Abu Ghraib prison in Iraq 
revealed that abuse and torture had been inflicted on Iraqi detainees by American military forces.  
While first reports blamed these abuses on a handful of low-level soldiers, worldwide outcry 
prompted several investigations into conditions at Abu Ghraib along with conditions at detention 
centers in Afghanistan and Guantanamo Bay, Cuba.  Memorandums of law from the Justice 
Department and the White House revealed that the abuses had been condoned by the highest 
levels of American government.   
 
Two investigations have now been concluded. The first, Investigation of the Abu Ghraib 
Detention Facility and 205th Military Intelligence Brigade, by the U.S. Army states that abuses 
clearly did occur at Abu Ghraib.  The report assigns responsibility for those abuses to sadistic 
soldiers, lack of discipline among the commanders at the prison and a failure of communication.  
The second, Independent Panel to Review DOD Operations, chaired by James Schlesinger, 
former Secretary of Defense, found that abuses of varying severity occurred at different locations 
and were widespread.  
 
These investigations are valuable.  However, the institutions responsible for the abuses are   
investigating themselves.  Congress and the public are entitled to a thorough, independent  
investigation to determine whether Bush, Cheney, and officers of the Bush administration have 
led   the U.S. into violations of international and U.S. law by declaring that torture was legal in 
violation of the “Supreme Law of the Land,” and Federal statutes, thereby violating their oath. 
Members of the Bush administration commissioned the Justice Department's Office of Legal 
Counsel   to prepare and execute documents and other memoranda that purported to hold the 
members of the   Bush administration and the CIA unaccountable for torture orders it issued.    
 
The National Lawyers Guild requests that the Conference of Delegates support the ABA request 
for a bipartisan commission to investigate torture and abuse.  This Resolution upholds and 
defends the Constitution and laws of the U.S., promotes respect for the rule of law, and 
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contributes to the education of the legal profession, the science of jurisprudence, and 
professional excellence.    
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR: Doris Brin Walker, PO Box 77643, San Francisco, CA 94107, voice 415-282-3240, 
fax 415-282-3272, email message: debocracy@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE: Richard Terry Koch or Doris Brin Walker 
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