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RESOLUTION 1-01-03 
 
DIGEST 
Consumer Records Subpoenas:  Service Sequence and Defining “Custodian” 
Amends Code of Civil Procedure section 1985.3 to correct textual errors, define “custodian,” and clarify 
the sequence and timing of serving subpoenas for consumer records. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1985.3 to correct textual errors, define 
“custodian,” and clarify the sequence and timing of serving subpoenas for consumer records.  This 
resolution should be approved in principle because it corrects and clarifies the statute and will help avoid 
what may be unnecessary and costly procedural errors in obtaining documents for trial. 
 
This resolution defines “custodian” as the custodian of records who is served the subpoena.  This is useful 
because “custodian of records” does not appear to be specifically defined by statute or case law and this 
definition agrees with the generally understood definition of “custodian” in this context. 
 
This resolution also corrects the erroneous reference in section 1985.3 to what is termed “the additional 
time provided by section 1013 if service is by mail.”  Section 1013 allows service by several different 
methods, including mail, express mail, overnight mail and facsimile transmission.  Therefore, this 
resolution expands section 1985.3 to include any additional time provided by section 1013 “if service is 
not made by personal service.” 
 
Finally, this resolution clarifies the sequence of delivery of documents, expanded by the additional time 
requirement of section 1013, upon the party and the custodian.  Specifically, this resolution ensures that 
the party whose records are sought is served with notice of the subpoena at least five days before the 
custodian is served.  This clarification is important because it ensures the party resisting such discovery 
will have an opportunity to object or seek appropriate court orders before the custodian releases the 
documents. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 1985.3 to read as follows: 
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 (a) For purposes of this section, the following definitions apply:  
 (1) "Personal records" means the original, any copy of books, documents, other writings, or 
electronic data pertaining to a consumer and which are maintained by any "witness" which is a 
physician, dentist, ophthalmologist, optometrist, chiropractor, physical therapist, acupuncturist, 
podiatrist, veterinarian, veterinary hospital, veterinary clinic, pharmacist, pharmacy, hospital, 
medical center, clinic, radiology or MRI center, clinical or diagnostic laboratory, state or national 
bank, state or federal association (as defined in Section 5102 of the Financial Code), state or federal 
credit union, trust company, anyone authorized by this state to make or arrange loans that are secured 
by real property, security brokerage firm, insurance company, title insurance company, underwritten 
title company, escrow agent licensed pursuant to Division 6 (commencing with Section 17000) of the 
Financial Code or exempt from licensure pursuant to Section 17006 of the Financial Code, attorney, 



1-01-2 

13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 

accountant, institution of the Farm Credit System, as specified in Section 2002 of Title 12 of the 
United States Code, or telephone corporation which is a public utility, as defined in Section 216 of 
the Public Utilities Code, or psychotherapist, as defined in Section 1010 of the Evidence Code, or a 
private or public preschool, elementary school, secondary school, or postsecondary school as 
described in Section 76244 of the Education Code.  
 (2) "Consumer" means any individual, partnership of five or fewer persons, association, or 
trust which has transacted business with, or has used the services of, the witness or for whom the 
witness has acted as agent or fiduciary.  
 (3) "Subpoenaing party" means the person or persons causing a subpoena duces tecum to be 
issued or served in connection with any civil action or proceeding pursuant to this code, but shall not 
include the state or local agencies described in Section 7465 of the Government Code, or any entity 
provided for under Article VI of the California Constitution in any proceeding maintained before an 
adjudicative body of that entity pursuant to Chapter 4 (commencing with Section 6000) of Division 3 
of the Business and Professions Code.  
 (4) "Deposition officer" means a person who meets the qualifications specified in paragraph 
(3) of subdivision (d) of Section 2020.  
 (5) "Custodian" means the custodian of records to whom the subpoena duces tecum for the 29 
production of personal records is directed. 30 
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 (b) Prior to the date called for in the subpoena duces tecum for the production of personal 
records, the subpoenaing party shall serve or cause to be served on the consumer whose records are 
being sought a copy of the subpoena duces tecum, of the affidavit supporting the issuance of the 
subpoena, if any, and of the notice described in subdivision (e), and proof of service as indicated in 
paragraph (1) of subdivision (c). This service shall be made as follows:  
 (1) To the consumer personally, or at his or her last known address, or in accordance with 
Chapter 5 (commencing with Section 1010) of Title 14 of Part 3, or, if he or she is a party, to his or 
her attorney of record. If the consumer is a minor, service shall be made on the minor's parent, 
guardian, conservator, or similar fiduciary, or if one of them cannot be located with reasonable 
diligence, then service shall be made on any person having the care or control of the minor or with 
whom the minor resides or by whom the minor is employed, and on the minor if the minor is at least 
12 years of age. 
 (2) The documents specified in subdivision (b) shall be served upon the consumer Nnot less 
than 

43 
10 15 days prior to the date for production specified in the subpoena duces tecum, plus the 

additional time provided by Section 1013 if service is 
44 

not made by mail personal service.  Service 45 
must be made in the following sequence: 46 
 (A) The consumer must be served 5 days before the custodian, plus the additional time 47 
provided by Section 1013 if service is not made by personal service. 48 
 (B) The custodian must be served no sooner than 5 days following service upon the 49 
consumer, plus the additional time provided by Section 1013 if service upon the consumer was not 50 
made by personal service.51 
 (3) At least five days prior to service upon the custodian of the records, plus the additional 52 
time provided by Section 1013 if service is by mail.  The custodian shall have no less than 10 days 53 
after service, plus the additional time provided by Section 1013 if service is not made by personal 54 
service, to comply with the subpoena.  Compliance with the subpoena is subject to the provisions of 55 
subdivision (c). 56 
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 (c) Prior to the production of the records, the subpoenaing party shall do either of the 
following:  
 (1) Serve or cause to be served upon the witness a proof of personal service or of service by 
mail attesting to compliance with subdivision (b).  
 (2) Furnish the witness a written authorization to release the records signed by the consumer 
or by his or her attorney of record. The witness may presume that any attorney purporting to sign the 
authorization on behalf of the consumer acted with the consent of the consumer, and that any 
objection to release of records is waived.  
 (d) A subpoena duces tecum for the production of personal records shall be served in 
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sufficient time to allow the witness a reasonable time, as provided in paragraph (1) of subdivision (d) 
of Section 2020, to locate and produce the records or copies thereof. 
 (e) Every copy of the subpoena duces tecum and affidavit, if any, served on a consumer or 
his or her attorney in accordance with subdivision (b) shall be accompanied by a notice, in a typeface 
designed to call attention to the notice, indicating that (1) records about the consumer are being 
sought from the witness named on the subpoena; (2) if the consumer objects to the witness 
furnishing the records to the party seeking the records, the consumer must file papers with the court 
or serve a written objection as provided in subdivision (g) prior to the date specified for production 
on the subpoena; and (3) if the party who is seeking the records will not agree in writing to cancel or 
limit the subpoena, an attorney should be consulted about the consumer's interest in protecting his or 
her rights of privacy. If a notice of taking of deposition is also served, that other notice may be set 
forth in a single document with the notice required by this subdivision.  
 (f) A subpoena duces tecum for personal records maintained by a telephone corporation 
which is a public utility, as defined in Section 216 of the Public Utilities Code, shall not be valid or 
effective unless it includes a consent to release, signed by the consumer whose records are requested, 
as required by Section 2891 of the Public Utilities Code.  
 (g) Any consumer whose personal records are sought by a subpoena duces tecum and who is 
a party to the civil action in which this subpoena duces tecum is served may, prior to the date for 
production, bring a motion under Section 1987.1 to quash or modify the subpoena duces tecum. 
Notice of the bringing of that motion shall be given to the witness and deposition officer at least five 
days prior to production. The failure to provide notice to the deposition officer shall not invalidate 
the motion to quash or modify the subpoena duces tecum but may be raised by the deposition officer 
as an affirmative defense in any action for liability for improper release of records.  
 Any other consumer or nonparty whose personal records are sought by a subpoena duces 
tecum may, prior to the date of production, serve on the subpoenaing party the witness, and the 
deposition officer, a written objection that cites the specific grounds on which production of the 
personal records should be prohibited.  
 No witness or deposition officer shall be required to produce personal records after receipt of 
notice that the motion has been brought by consumer, or after receipt of a written objection from a 
nonparty consumer, except upon order of the court in which the action is pending or by agreement of 
the parties, witnesses, and consumers affected.  
 The party requesting a consumer's personal records may bring a motion under Section 
1987.1 to enforce the subpoena within 20 days of service of the written objection. The motion shall 
be accompanied by a declaration showing a reasonable and good faith attempt at informal resolution 
of the dispute between the party requesting the personal records and the consumer or the consumer's 
attorney.  
 (h) Upon good cause shown and provided that the rights of witnesses and consumers are 
preserved, a subpoenaing party shall be entitled to obtain an order shortening the time for service of 
a subpoena duces tecum or waiving the requirements of subdivision (b) where due diligence by the 
subpoenaing party has been shown.  
 (i) Nothing contained in this section shall be construed to apply to any subpoena duces 
tecum which does not request the records of any particular consumer or consumers and which 
requires a custodian of records to delete all information which would in any way identify any 
consumer whose records are to be produced.  
 (j) This section shall not apply to proceedings conducted under Division 1 (commencing 
with Section 50), Division 4 (commencing with Section 3200), Division 4.5 (commencing with 
Section 6100), or Division 4.7 (commencing with Section 6200) of the Labor Code. 
 (k) Failure to comply with this section shall be sufficient basis for the witness to refuse to 
produce the personal records sought by a subpoena duces tecum.  



 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides for a particular procedure that must be followed when a party to litigation seeks 
the personal records of a "consumer" litigant.  The law has very specific timing sequences that must be 
followed in connection with service of the consumer notice and subpoena duces tecum.  However these 
timing sequences are not correctly stated or adequately explained in the current text of the law. 
 
This Resolution:  Corrects errors in the text of the existing law and clarifies how the sequence and timing 
of service, of the consumer notice and subpoena duces tecum and related documents, upon the consumer 
and the deposition officer must take place. 
 
The Problem:  Currently Code of Civil Procedure section 1985.3, subdivision (b)(2), specifies that the 
consumer must be served at least 10 days before the date for production specified in the subpoena duces 
tecum.  This is an error.  There is a 5/10 day rule which applies and which must be followed in order to 
comply with the law.  Accordingly, the number of days between service upon the consumer and the 
subpoena production date can never be less than 15 days.  Subdivision (b) also makes several references 
to "custodian", but "custodian" is never defined in the statute.  This resolution defines that term at new 
subdivision (a)(5).  Although the law requires a very particular timing and sequence of service, it never 
really explains it.  One is forced to go to a practice guide in order to know what it is that the law is asking 
them to do.  This resolution clarifies the exact sequence and timing for service.  The current law also uses 
the phrase "plus the additional time provided by Section 1013 if service is by mail."  This is misleading 
and can result in errors in calculations because alternative service is not always by mail, and each form of 
alternative service has its own specific time that must be added for the purpose of calculating when 
responses or the next event in a sequence is due.  This resolution corrects this error by stating that the 
additional time specified in Section 1013 applies when service is not made by personal service.  
Amending the law as suggested will eliminate service errors and make the law easier to understand and 
follow. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Heleni E. Suydam, 1729 Lake Street, Huntington 
Beach, CA 92648, telephone (714) 536-4785, facsimile (714) 536-1128, e-mail sandslaw@gpe.net 
 
RESPONSIBLE FLOOR DELEGATE:  Heleni E. Suydam 
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RESOLUTION 1-02-03 
 
DIGEST 
“Custodian of Employment Records”:  Labor Organizations  
Amends Code of Civil Procedure section 1985.6 to enlarge the definition of employment records to 
include records maintained by labor unions. 
 
RESOLUTIONS COMMITTEE RECOMMENDATIONS 
APPROVE IN PRINCIPLE  
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1985.6 to enlarge the definition of employment 
records to include records maintained by labor unions.  This resolution should be approved in principle 
because it closes a gap in the notice provisions.  
 
The purpose of section 1985.6 is to protect an employee’s right to privacy and to allow an employee to 
take steps to prevent disclosure of non-discoverable information.  The current version of the statute, 
however, makes no provision for notice to employees when a party subpoenas employment records from 
a labor union because labor organization records are not included within the existing definition of 
“employment records.”  By expanding the definition of “employment records,” this resolution extends 
notice to employees of employment records subpoenaed from labor unions, allowing an employee to 
object to the disclosure of matters subject to privacy protections. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 1985.6 to read as follows: 
 

§1985.6 1 
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 (a) For purposes of this section, the following definitions apply:  
 (1) "Employment records" means the original or any copy of books, documents, other 
writings, or electronic data pertaining to the employment of any employee maintained by the current 
or former employer of the employee, or by any labor organization (as defined in Labor Code section 5 
1117) representing the employee.  6 
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[Subsections (a)(2) through (j) remain unchanged.] 

  
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Requires notice to an employee when a litigant seeks to subpoena the employee's 
employment records from a current or former employer. This section requires subpoenaing parties to give 
notice of the subpoena to the employee, and establishes procedures by which the employee can seek to 
prevent disclosure of the information.  Any such records maintained by any entity other than a current or 
former employer are not subject to the notice requirement under this section. 
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This Resolution:  Extends the coverage of this section to include employment records maintained by labor 
organizations (i.e. labor unions) as defined in Labor Code section 1117. 
 
The Problem:  Labor organizations often maintain employment records for their members that contain 
substantially the same documents and information as the employer.  Unfortunately, when such records are 
subpoenaed from the labor organization instead of the employer, there is no requirement that the 
employee be given notice.  As a result, employees who are represented by labor unions suffer an unfair 
diminution of their privacy rights and of the opportunity to exercise them. Adopting this change would 
provide equal protection for employees represented by labor organizations without imposing an undue 
burden on parties seeking information.  It would also clarify the law and make it more consistent and 
easier to comply with. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Duncan Crabtree-Ireland, 5757 Wilshire Blvd., 8th 
Floor, Los Angeles, CA 90036, voice 323-549-6043, fax 603-691-2431, e-mail direland@sag.org 
 
RESPONSIBLE FLOOR DELEGATE:  Duncan Crabtree-Ireland 
 

1-02-2 



RESOLUTION 1-03-03 
 
DIGEST 
Consumer Records Subpoenas:  Time Limits
Amends Code of Civil Procedure section 1985.3 to eliminate the five-day advance notice to consumers 
regarding consumer records subpoenas. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1985.3 to eliminate the five-day advance notice 
to consumers regarding consumer records subpoenas.  This resolution should be disapproved because the 
five-day advance notice requirement protects the consumer from improper disclosure of privileged 
materials. 
 
The current statute provides a mandatory series of steps for service of a subpoena seeking consumer 
records, including provisions giving five days advance notice to the consumer.  This allows a non-party to 
file written objections to the production of the records and allows a party to seek a protective order 
against disclosure.  The purpose of these provisions is to protect the consumer from the disclosure of 
materials that would be protected under the privacy right of article I, section 1 of the California 
Constitution.  (See Lantz v. Superior Court (1999) 28 Cal.App.4th 1839, 1848.) 
 
The proponent seeks to streamline the process for obtaining consumer records by eliminating the two-step 
service first on the consumer and then five days later on the custodian of records.  The purpose of the 
five-day advance notice for a consumer, however, is to allow the consumer time to consult counsel, make 
an objection and, if necessary, bring a motion for a protective order before the custodian of the records 
receives the subpoena.   
 
The proponent apparently assumes that the custodian of records would not release the documents until the 
date for production specified in the subpoena, thereby giving the consumer time to bring his or her 
motion.  Practical experience indicates that this assumption is unwarranted.  The custodian of records, 
who may be a hospital or other third party unaware of the circumstances of the case, may, and sometimes 
does, release the records soon after receiving the subpoena.  If the consumer does not have a five day lead 
to organize and file a motion for protective order, his or her records might thus be released when they 
were otherwise not discoverable.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 1985.3 to read as follows: 
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 (a) For purposes of this section, the following definitions apply: 
 (1) "Personal records" means the original, any copy of books, documents, other writings, or 
electronic data pertaining to a consumer and which are maintained by any "witness" which is a 
physician, dentist, ophthalmologist, optometrist, chiropractor, physical therapist, acupuncturist, 
podiatrist, veterinarian, veterinary hospital, veterinary clinic, pharmacist, pharmacy, hospital, 
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medical center, clinic, radiology or MRI center, clinical or diagnostic laboratory, state or national 
bank, state or federal association (as defined in Section 5102 of the Financial Code), state or federal 
credit union, trust company, anyone authorized by this state to make or arrange loans that are secured 
by real property, security brokerage firm, insurance company, title insurance company, underwritten 
title company, escrow agent licensed pursuant to Division 6 (commencing with Section 17000) of the 
Financial Code or exempt from licensure pursuant to Section 17006 of the Financial Code), attorney, 
accountant, institution of the Farm Credit System, as specified in Section 2002 of Title 12 of the 
United States Code, or telephone corporation which is a public utility, as defined in Section 216 of 
the Public Utilities Code, or psychotherapist, as defined in Section 1010 of the Evidence Code, or a 
private or public preschool, elementary school, secondary school, or postsecondary school as 
described in Section 76244 of the Education Code. 
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 (2) "Consumer" means any individual, partnership of five or fewer persons, association, or 
trust which has transacted business with, or has used the services of, the witness or for whom the 
witness has acted as agent or fiduciary. 
 (3) "Subpoenaing party" means the person or persons causing a subpoena duces tecum to be 
issued or served in connection with any civil action or proceeding pursuant to this code, but shall not 
include the state or local agencies described in Section 7465 of the Government Code, or any entity 
provided for under Article VI of the California Constitution in any proceeding maintained before an 
adjudicative body of that entity pursuant to Chapter 4 (commencing with Section 6000) of Division 3 
of the Business and Professions Code. 
 (4) "Deposition officer" means a person who meets the qualifications specified in paragraph 
(3) of subdivision (d) of Section 2020. 
 (b) Prior to the date called for in the subpoena duces tecum for the production of personal 
records, the subpoenaing party shall serve or cause to be served on the consumer whose records are 
being sought a copy of the subpoena duces tecum, of the affidavit supporting the issuance of the 
subpoena, if any, and of the notice described in subdivision (e), and proof of service as indicated in 
paragraph (1) of subdivision (c).  This service shall be made as follows: 
 (1) To the consumer personally, or at his or her last known address, or in accordance with 
Chapter 5 (commencing with Section 1010) of Title 14 of Part 3, or, if he or she is a party, to his or 
her attorney of record. If the consumer is a minor, service shall be made on the minor's parent, 
guardian, conservator, or similar fiduciary, or if one of them cannot be located with reasonable 
diligence, then service shall be made on any person having the care or control of the minor or with 
whom the minor resides or by whom the minor is employed, and on the minor if the minor is at least 
12 years of age. 
 (2) Not less than 10 days prior to the date for production specified in the subpoena duces 
tecum, plus the additional time provided by Section 1013 if service is by mail. 
 (3) At least five days prior to service upon the custodian of the records, plus the additional 43 
time provided by Section 1013 if service is by mail. 
 (c) Prior to the production of the records, the subpoenaing party shall do either of the 
following: 
 (1) Serve or cause to be served upon the witness a proof of personal service or of service by 
mail attesting to compliance with subdivision (b). 
 (2) Furnish the witness a written authorization to release the records signed by the consumer 
or by his or her attorney of record. The witness may presume that any attorney purporting to sign the 
authorization on behalf of the consumer acted with the consent of the consumer, and that any 
objection to release of records is waived. 
 (d) A subpoena duces tecum for the production of personal records shall be served in 
sufficient time to allow the witness a reasonable time, as provided in paragraph (1) of subdivision (d) 
of Section 2020, to locate and produce the records or copies thereof. 
 (e) Every copy of the subpoena duces tecum and affidavit, if any, served on a consumer or 
his or her attorney in accordance with subdivision (b) shall be accompanied by a notice, in a typeface 
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designed to call attention to the notice, indicating that (1) records about the consumer are being 
sought from the witness named on the subpoena; (2) if the consumer objects to the witness 
furnishing the records to the party seeking the records, the consumer must file papers with the court 
or serve a written objection as provided in subdivision (g) prior to the date specified for production 
on the subpoena; and (3) if the party who is seeking the records will not agree in writing to cancel or 
limit the subpoena, an attorney should be consulted about the consumer's interest in protecting his or 
her rights of privacy. If a notice of taking of deposition is also served, that other notice may be set 
forth in a single document with the notice required by this subdivision. 
 (f) A subpoena duces tecum for personal records maintained by a telephone corporation 
which is a public utility, as defined in Section 216 of the Public Utilities Code, shall not be valid or 
effective unless it includes a consent to release, signed by the consumer whose records are requested, 
as required by Section 2891 of the Public Utilities Code. 
 (g) Any consumer whose personal records are sought by a subpoena duces tecum and who is 
a party to the civil action in which this subpoena duces tecum is served may, prior to the date for 
production, bring a motion under Section 1987.1 to quash or modify the subpoena duces tecum. 
Notice of the bringing of that motion shall be given to the witness and deposition officer at least five 
days prior to production. The failure to provide notice to the deposition officer shall not invalidate 
the motion to quash or modify the subpoena duces tecum but may be raised by the deposition officer 
as an affirmative defense in any action for liability for improper release of records. 
 Any other consumer or nonparty whose personal records are sought by a subpoena duces 
tecum may, prior to the date of production, serve on the subpoenaing party the witness, and the 
deposition officer, a written objection that cites the specific grounds on which production of the 
personal records should be prohibited. 
 No witness or deposition officer shall be required to produce personal records after receipt of 
notice that the motion has been brought by consumer, or after receipt of a written objection from a 
nonparty consumer, except upon order of the court in which the action is pending or by agreement of 
the parties, witnesses, and consumers affected. 
The party requesting a consumer's personal records may bring a motion under Section 1987.1 to 
enforce the subpoena within 20 days of service of the written objection. The motion shall be 
accompanied by a declaration showing a reasonable and good faith attempt at informal resolution of 
the dispute between the party requesting the personal records and the consumer or the consumer's 
attorney. 
 (h) Upon good cause shown and provided that the rights of witnesses and consumers are 
preserved, a subpoenaing party shall be entitled to obtain an order shortening the time for service of 
a subpoena duces tecum or waiving the requirements of subdivision (b) where due diligence by the 
subpoenaing party has been shown. 
 (i) Nothing contained in this section shall be construed to apply to any subpoena duces 
tecum which does not request the records of any particular consumer or consumers and which 
requires a custodian of records to delete all information which would in any way identify any 
consumer whose records are to be produced. 
 (j) This section shall not apply to proceedings conducted under Division 1 (commencing 
with Section 50), Division 4 (commencing with Section 3200), Division 4.5 (commencing with 
Section 6100), or Division 4.7 (commencing with Section 6200) of the Labor Code. 
 (k) Failure to comply with this section shall be sufficient basis for the witness to refuse to 
produce the personal records sought by a subpoena duces tecum. 
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 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
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Existing Law:  Requires a party seeking to subpoena consumer records to serve the consumer with a copy 
of the subpoena duces tecum and supporting papers five days before service can be made on the custodian 
of the records.  
 
This Resolution:  Allows the subpoenaing party to serve the consumer and the custodian of the 
consumer’s records with the subpoena duces tecum and supporting papers at the same time. 
 
The Problem:  There is no rational basis for requiring the subpoenaing party to wait five days after 
serving the consumer before the party can serve the custodian of the consumer’s records.  This simply 
adds to the cost, complexity and delay in obtaining those records.  The consumer, whether a party or a 
nonparty, is fully protected from an improper disclosure of personal records by the provisions in Code of 
Civil Procedure section 1985.3, subdivision (g) which provides for a timely motion to quash (by a party) 
or simply a written objection (by a nonparty).  Those safeguards are not affected by this amendment. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Virginia Gaburo, 4370 La Jolla Village Drive, Suite 
980, San Diego, CA 92122, voice (858) 546-0183, e-mail vhg@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE:  Christopher Larsen 
 
COUNTERARGUMENT 
 
ORANGE COUNTY BAR ASSOCIATION 
 
The proponent states that “[T]here is no rational basis for requiring the subpoenaing party to wait five 
days after serving the consumer before the party can serve the custodian of the consumer’s records.”  To 
the contrary, the additional five days is critical to protecting the consumer’s rights under the statute.  
Under the proponent’s amendment, a subpoenaing party could serve both the consumer and the custodian 
with a production date 10 days after service.  The custodian could produce prior to the date of production 
(possibly on the same day and even before the consumer is served) rendering the consumer’s right to file 
a motion to quash (if a party) or to serve a notice of objection (if a non-party) moot.  The five days’ 
advance notice to the consumer, allows the consumer to give notice of the intent to file a motion to quash 
or to serve notice of objection before the service of the subpoena on the custodian, thus protecting the 
consumer’s rights under this section. 
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Amendment to 01-04-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 2034 to read as follows:

1 §2034
2 (a) After the setting of the initial trial date for the action, any party may obtain discovery by
3 demanding that all parties simultaneously exchange information concerning each other's expert trial
4 witnesses to the following extent: 
5 (1) Any party may demand a mutual and simultaneous exchange by all parties of a list
6 containing the name and address of any natural person, including one who is a party, whose oral or
7 deposition testimony in the form of an expert opinion any party expects to offer in evidence at the
8 trial. 
9 (2) If any expert designated by a party under paragraph (1) is a party or an employee of a

10 party, or has been retained by a party for the purpose of forming and expressing an opinion in
11 anticipation of the litigation or in preparation for the trial of the action, the designation of that
12 witness shall include or be accompanied by an expert witness declaration under paragraph (2) of
13 subdivision (f). 
14 (3) Any party may also include a demand for the mutual and simultaneous production for
15 inspection and copying of all discoverable reports and writings, if any, made by any expert
16 described in paragraph (2) in the course of preparing that expert's opinion. 
17 This section does not apply to exchanges of lists of experts and valuation data in eminent
18 domain proceedings under Chapter 7 (commencing with Section 1258.010) of Title 7 of Part 3. 
19 (b) Any party may make a demand for an exchange of information concerning expert trial
20 witnesses without leave of court. A party shall make this demand no later than the 10th day after the
21 initial trial date has been set, or 70 days before that trial date, whichever is closer to the trial date. 
22 (c) A demand for an exchange of information concerning expert trial witnesses shall be in
23 writing and shall identify, below the title of the case, the party making the demand. The demand
24 shall state that it is being made under this section. 
25 The demand shall specify the date for the exchange of lists of expert trial witnesses, expert
26 witness declarations, and any demanded production of writings. The specified date of exchange
27 shall be 50 days before the initial trial date, or 20 days after service of the demand, whichever is
28 closer to the trial date, unless the court, on motion and a showing of good cause, orders an earlier or
29 later date of exchange. 
30 (d) The party demanding an exchange of information concerning expert trial witnesses shall
31 serve the demand on all parties who have appeared in the action. 
32 (e) A party who has been served with a demand to exchange information concerning expert
33 trial witnesses may promptly move for a protective order. This motion shall be accompanied by a
34 declaration stating facts showing a reasonable and good faith attempt at an informal resolution of
35 each issue presented by the motion. 
36 The court, for good cause shown, may make any order that justice requires to protect any
37 party from unwarranted annoyance, embarrassment, oppression, or undue burden and expense. The
38 protective order may include, but is not limited to, one or more of the following directions: 
39 (1) That the demand be quashed because it was not timely served. 
40 (2) That the date of exchange be earlier or later than that specified in the demand.
41  (3) That the exchange be made only on specified terms and conditions.
42  (4) That the production and exchange of any reports and writings of experts be made at a
43 different place or at a different time than specified in the demand.



44 (5) That some or all of the parties be divided into sides on the basis of their identity of
45 interest in the issues in the action, and that the designation of any experts as described in paragraph
46 (2) of subdivision (a) be made by any side so created. 
47 (6) That a party or a side reduce the list of employed or retained experts designated by that
48 party or side under paragraph (2) of subdivision (a). 
49 If the motion for a protective order is denied in whole or in part, the court may order that the
50 parties against whom the motion is brought, provide or permit the discovery against which the
51 protection was sought on those terms and conditions that are just. 
52 The court shall impose a monetary sanction under Section 2023 against any party, person, or
53 attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that
54 the one subject to the sanction acted with substantial justification or that other circumstances make
55 the imposition of the sanction unjust. 
56 (f) All parties who have appeared in the action shall exchange information concerning
57 expert witnesses in writing on or before the date of exchange specified in the demand. The exchange
58 of information may occur at a meeting of the attorneys for the parties involved or by a mailing on or
59 before the date of exchange. 
60 (1) The exchange of expert witness information shall include either of the following: 
61 (A) A list setting forth the name and address of any person whose expert opinion that party
62 expects to offer in evidence at the trial. 
63 (B) A statement that the party does not presently intend to offer the testimony of any expert
64 witness. 
65 (2) If any witness on the list is an expert as described in paragraph (2) of subdivision (a), the
66 exchange shall also include or be accompanied by an expert witness declaration signed only by the
67 attorney for the party designating the expert, or by that party if that party has no attorney. This
68 declaration shall be under penalty of perjury and shall contain: 
69 (A) A brief narrative statement of the qualifications of each expert. 
70 (B) A brief narrative statement of the general substance of the testimony that the expert is
71 expected to give. 
72 (C) A representation that the expert has agreed to testify at the trial. 
73 (D) A representation that the expert will be sufficiently familiar with the pending action to
74 submit to a meaningful oral deposition concerning the specific testimony, including any opinion and
75 its basis, that the expert is expected to give at trial. 
76 (E) A statement of the expert's hourly and daily fee for providing deposition testimony and
77 for consulting with the retaining attorney. 
78 (g) If a demand for an exchange of information concerning expert trial witnesses includes a
79 demand for production of reports and writings as described in paragraph (3) of subdivision (a), all
80 parties shall produce and exchange, at the place and on the date specified in the demand, all
81 discoverable reports and writings, if any, made by any designated expert described in paragraph (2)
82 of subdivision (a). 
83 (h) Within 20 days after the exchange described in subdivision (f), any party who engaged
84 in the exchange may submit a supplemental expert witness list containing the name and address of
85 any experts who will express an opinion on a subject to be covered by an expert designated by an
86 adverse party to the exchange, if the party supplementing an expert witness list has not previously
87 retained an expert to testify on that subject. This supplemental list shall be accompanied by an
88 expert witness declaration under paragraph (2) of subdivision (f) concerning those additional
89 experts, and by all discoverable reports and writings, if any, made by those additional experts. The
90 party shall also make those experts available immediately for a deposition under subdivision (i),
91 which deposition may be taken even though the time limit for discovery under Section 2024 has
92 expired. 



93 (i) On receipt of an expert witness list from a party, any other party may take the deposition
94 of any person on the list. The procedures for taking oral and written depositions set forth in Sections
95 2025, 2026, 2027, and 2028 apply to a deposition of a listed trial expert witness except as follows: 
96 (1) The deposition of any expert described in paragraph (2) of subdivision (a) shall be taken
97 at a place that is within 75 miles of the courthouse where the action is pending. However, on motion
98 for a protective order by the party designating an expert witness, and on a showing of exceptional
99 hardship, the court may order that the deposition be taken at a more distant place from the

100 courthouse. 
101 (2) A party desiring to depose any expert witness, other than a party or employee of a party,
102 who is either (A) an expert described in paragraph (2) of subdivision (a) except one who is a party
103 or an employee of a party, (B) a treating physician and surgeon or other treating health care
104 practitioner who is to be asked during the deposition to express opinion testimony, including
105 opinion or factual testimony regarding the past or present diagnosis or prognosis made by the
106 practitioner or the reasons for a particular treatment decision made by the practitioner, but not
107 including testimony requiring only the reading of words and symbols contained in the relevant
108 medical record or, if those words and symbols are not legible to the deponent, the approximation by
109 the deponent of what those words or symbols are, or (C) an architect, professional engineer, or
110 licensed land surveyor, who was involved with the original project design or survey for which he or
111 she is asked to express an opinion within his or her expertise and relevant to the action or
112 proceeding, shall pay the expert's reasonable and customary hourly or daily fee for any time spent at
113 the deposition from the time noticed in the deposition subpoena or from the time of the arrival of the
114 expert witness should that time be later than the time noticed in the deposition subpoena, until the
115 time the expert witness is dismissed from the deposition, whether or not the expert is actually
116 deposed by any party attending the deposition. If any counsel representing the expert or a
117 nonnoticing party is late to the deposition, the expert's reasonable and customary hourly or daily fee
118 for the time period determined from the time noticed in the deposition subpoena until the counsel's
119 late arrival, shall be paid by that tardy counsel. However, the hourly or daily fee shall not exceed the
120 fee charged the party who retained the expert except where the expert donated his or her services to
121 a charitable or other nonprofit organization. A daily fee shall only be charged for a full day of
122 attendance at a deposition or where the expert was required by the deposing party to be available for
123 a full day and the expert necessarily had to forego all business he or she would have otherwise
124 conducted that day but for the request that he or she be available all day for the scheduled
125 deposition. In a worker's compensation case arising under Division 4 (commencing with Section
126 3201) or Division 4.5 (commencing with Section 6100) of the Labor Code, a party desiring to
127 depose any expert on another party's expert witness list shall pay this fee. 
128 The party taking the deposition shall either accompany the service of the deposition notice
129 with a tender of the expert's fee based on the anticipated length of the deposition or tender that fee at
130 the commencement of the deposition. The expert's fee shall be delivered to the attorney for the party
131 designating the expert. If the deposition of the expert takes longer than anticipated, the party giving
132 notice of the deposition shall pay the balance of the expert's fee within five days of receipt of an
133 itemized statement from the expert. The party designating the expert is responsible for any fee
134 charged by the expert for preparing for the deposition and for traveling to the place of the
135 deposition, as well as for any travel expenses of the expert. 
136 (3) The service of a proper deposition notice accompanied by the tender of the expert
137 witness fee described in paragraph (2) is effective to require the party employing or retaining the
138 expert to produce the expert for the deposition, and, if the notice specifies with reasonable
139 particularity any materials or category of materials to be produced by the expert, to require the
140 expert to produce at the deposition any document or tangible thing for inspection and copying.  If
141 the party noticing the deposition fails to tender the expert's fee under paragraph (2), the expert shall
142 not be deposed at that time unless the parties stipulate otherwise. 



143 (4) If a party desiring to take the deposition of an expert witness under this subdivision
144 deems that the hourly or daily fee of that expert for providing deposition testimony is unreasonable,
145 that party may move for an order setting the compensation of that expert. This motion shall be
146 accompanied by a declaration stating facts showing a reasonable and good faith attempt at an
147 informal resolution of each issue presented by the motion. Notice of this motion shall also be given
148 to the expert. In any such attempt at an informal resolution, either the party or the expert shall
149 provide the other with (A) proof of the ordinary and customary fee actually charged and received by
150 that expert for similar services provided outside the subject litigation, (B) the total number of times
151 the presently demanded fee has ever been charged and received by that expert, and (C) the
152 frequency and regularity with which the presently demanded fee has been charged and received by
153 that expert within the two-year period preceding the hearing on the motion.
154 In addition to any other facts or evidence, the expert or the party designating the expert shall
155 provide, and the court's determination as to the reasonableness of the fee shall be based upon (A)
156 proof of the ordinary and customary fee actually charged and received by that expert for similar
157 services provided outside the subject litigation, (B) the total number of times the presently
158 demanded fee has ever been charged and received by that expert, and (C) the frequency and
159 regularity with which the presently demanded fee has been charged and received by that expert
160 within the two-year period preceding the hearing on the motion. Provisions (B) and (C) shall apply
161 to actions filed after January 1, 1994. The court may also consider the ordinary and customary fees
162 charged by similar experts for similar services within the relevant community and any other factors
163 the court deems necessary or appropriate to make its determination. 
164 Upon a determination that the fee demanded by that expert is unreasonable, and based upon
165 the evidence and factors considered, the court shall set the fee of the expert providing testimony. 
166 The court shall impose a monetary sanction under Section 2023 against any party, person, or
167 attorney who unsuccessfully makes or opposes a motion to set the expert witness fee, unless it finds
168 that the one subject to the sanction acted with substantial justification or that other circumstances
169 make the imposition of the sanction unjust. 
170 (j) Except as provided in subdivisions (k), (l), and (m), on objection of any party who has
171 made a complete and timely compliance with subdivision (f), the trial court shall exclude from
172 evidence the expert opinion of any witness that is offered by any party who has unreasonably failed
173 to do any of the following: 
174 (1) List that witness as an expert under subdivision (f). 
175 (2) Submit an expert witness declaration.
176 (3) Produce reports and writings of expert witnesses under subdivision (g). 
177 (4) Make that expert available for a deposition under subdivision (i).
178 (5) Produce at that expert’s deposition the materials or categories of materials specified in
179 the notice of the expert’s deposition under subdivision (i). 
180 (k) On motion of any party who has engaged in a timely exchange of expert witness
181 information, the court may grant leave to (1) augment that party's expert witness list and declaration
182 by adding the name and address of any expert witness whom that party has subsequently retained, or
183 (2) amend that party's expert witness declaration with respect to the general substance of the
184 testimony that an expert previously designated is expected to give. This motion shall be made at a
185 sufficient time in advance of the time limit for the completion of discovery under Section 2024 to
186 permit the deposition of any expert to whom the motion relates to be taken within that time limit.
187 However, under exceptional circumstances, the court may permit the motion to be made at a later
188 time. This motion shall be accompanied by a declaration stating facts showing a reasonable and
189 good faith attempt at an informal resolution of each issue presented by the motion. The demand, and
190 all expert witness lists and declarations exchanged in response to it, shall be lodged with the court
191 when their contents become relevant to an issue in any pending matter in the action. The court shall
192 grant leave to augment or amend an expert witness list or declaration only after taking into account



193 the extent to which the opposing party has relied on the list of expert witnesses, and after
194 determining that any party opposing the motion will not be prejudiced in maintaining that party's
195 action or defense on the merits, and that the moving party either (1) would not in the exercise of
196 reasonable diligence have determined to call that expert witness or have decided to offer the
197 different or additional testimony of that expert witness, or (2) failed to determine to call that expert
198 witness, or to offer the different or additional testimony of that expert witness as a result of mistake,
199 inadvertence, surprise, or excusable neglect, provided that the moving party (1) has sought leave to
200 augment or amend promptly after deciding to call the expert witness or to offer the different or
201 additional testimony, and (2) has promptly thereafter served a copy of the proposed expert witness
202 information concerning the expert or the testimony described in subdivision (f) on all other parties
203 who have appeared in the action. Leave shall be conditioned on the moving party making the expert
204 available immediately for a deposition under subdivision (i), and on such other terms as may be just,
205 including, but not limited to, leave to any party opposing the motion to designate additional expert
206 witnesses or to elicit additional opinions from those previously designated, a continuance of the trial
207 for a reasonable period of time, and the awarding of costs and litigation expenses to any party
208 opposing the motion. 
209 The court shall impose a monetary sanction under Section 2023 against any party, person, or
210 attorney who unsuccessfully makes or opposes a motion to augment or amend expert witness
211 information, unless it finds that the one subject to the sanction acted with substantial justification or
212 that other circumstances made the imposition of the sanction unjust. 
213 (l) On motion of any party who has failed to submit expert witness information on the date
214 specified in a demand for that exchange, the court may grant leave to submit that information on a
215 later date. This motion shall be made a sufficient time in advance of the time limit for the
216 completion of discovery under Section 2024 to permit the deposition of any expert to whom the
217 motion relates to be taken within that time limit. However, under exceptional circumstances, the
218 court may permit the motion to be made at a later time. This motion shall be accompanied by a
219 declaration stating facts showing a reasonable and good faith attempt at an informal resolution of
220 each issue presented by the motion. 
221 The court shall grant leave to submit tardy expert witness information only after taking into
222 account the extent to which the opposing party has relied on the absence of a list of expert
223 witnesses, and determining that any party opposing the motion will not be prejudiced in maintaining
224 that party's action or defense on the merits, and that the moving party (1) failed to submit that
225 information as the result of mistake, inadvertence, surprise, or excusable neglect, (2) sought that
226 leave promptly after learning of the mistake, inadvertence, surprise, or excusable neglect, and (3)
227 has promptly thereafter served a copy of the proposed expert witness information described in
228 subdivision (f) on all other parties who have appeared in the action. This order shall be conditioned
229 on the moving party making that expert available immediately for a deposition under subdivision (i),
230 and on such other terms as may be just, including, but not limited to, leave to any party opposing the
231 motion to designate additional expert witnesses or to elicit additional opinions from those previously
232 designated, a continuance of the trial for a reasonable period of time, and the awarding of costs and
233 litigation expenses to any party opposing the motion. 
234 The court shall impose a monetary sanction under Section 2023 against any party, person, or
235 attorney who unsuccessfully makes or opposes a motion to submit tardy expert witness information,
236 unless it finds that the one subject to the sanction acted with substantial justification or that other
237 circumstances make the imposition of the sanction unjust. 
238 (m) A party may call as a witness at trial an expert not previously designated by that party
239 if: (1) that expert has been designated by another party and has thereafter been deposed under
240 subdivision (i), or (2) that expert is called as a witness to impeach the testimony of an expert witness
241 offered by any other party at the trial. This impeachment may include testimony to the falsity or



242 nonexistence of any fact used as the foundation for any opinion by any other party's expert witness,
243 but may not include testimony that contradicts the opinion. 
244 (n) The demand for an exchange of information concerning expert trial witnesses, and any
245 expert witness lists and declarations exchanged shall not be filed with the court. The party
246 demanding the exchange shall retain both the original of the demand, with the original proof of
247 service affixed, and the original of all expert witness lists and declarations exchanged in response to
248 the demand until six months after final disposition of the action. At that time, all originals may be
249 destroyed unless the court, on motion of any party and for good cause shown, orders that the
250 originals be preserved for a longer period. 

(Proposed new language underlined; language to be deleted stricken.)



RESOLUTION 1-04-03 
 
DIGEST 
Expert Witness Discovery:  Production of Documents
Amends Code of Civil Procedure section 2034 to allow a party noticing the deposition of an expert 
witness to require the expert to produce documents at the deposition via that notice. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2034 to allow a party noticing the deposition of 
an expert witness to require the expert to produce documents at the deposition via that notice.  This 
resolution should be disapproved because may remove the opposing party’s ability to compel documents 
from an expert witness.   
 
This resolution seeks to put into law what is often practiced:  requesting an expert’s documents, by 
agreement with opposing counsel, via a notice of deposition without further recourse to a subpoena duces 
tecum.  However, as drafted, this resolution does not provide any enforcement mechanism for production 
under such notice.  Currently, only the documents of parties and “party-affiliated” persons may be 
obtained by serving a notice of deposition with an attached list of documents and tangible things to be 
produced.  (Code of Civ. Proc. § 2025, subd. (d).)  If a party does not attend and produce the requesting 
party can bring a motion to compel and the non-producing party may suffer sanctions ranging from 
monetary to issue preclusion to termination of the case.  (§ 2025, subd. (j)(1).)  Experts, in contrast, are 
summoned to attend a deposition via a notice of deposition and compelled to produce documents at the 
deposition via a subpoena duces tecum.  (§ 2034, subds. (i), (i)(3).)  A subpoena is issued under authority 
of the court and failure to comply is punishable as contempt of court. (§ 2020, subds. (f), (h).)  Thus, 
under section 2034 as currently written, if an expert does not appear at his or her deposition, the party is 
punished but if the expert fails to collect and bring all the documents subpoenaed, the expert is punished. 
 
This resolution would allow the requesting party to issue a deposition notice “to require the expert to 
produce at the deposition any document or tangible thing for inspection and copying.”  However, this 
resolution does not expressly provide any enforcement mechanism aimed at the expert.  Section 2025 
would remain the only means of enforcing a “deposition notice” and that section only provides for 
sanctions against the party.  While the reality is that the party pays the expert and, by threat of non-
payment, could ensure the expert produced some documents, this is not sufficient to reach all the 
requested documents.  Generally, it is the expert who initially gathers his or her documents responsive to 
the request.  Only the expert knows whether he or she has gathered and produced “all relevant” requested 
documents.  As a proper motivation to do a thorough search, it is the expert, not the party, who should be 
held legally responsible for failure to produce.  Section 2034, as currently written, provides that 
motivation.   
 
At best, this resolution will shift the legal consequences of an expert not producing his or her documents 
onto the party.  At worst, if a court holds that the party cannot be held responsible for failing to force an 
independent expert to go through all of his or her files and produce documents, this resolution will leave 
requesting parties with no way to enforce the document request.   
 
TEXT OF RESOLUTION 
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 2034 to read as follows: 
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 (a) After the setting of the initial trial date for the action, any party may obtain discovery by 
demanding that all parties simultaneously exchange information concerning each other's expert trial 
witnesses to the following extent:  
 (1) Any party may demand a mutual and simultaneous exchange by all parties of a list 
containing the name and address of any natural person, including one who is a party, whose oral or 
deposition testimony in the form of an expert opinion any party expects to offer in evidence at the 
trial.  
 (2) If any expert designated by a party under paragraph (1) is a party or an employee of a 
party, or has been retained by a party for the purpose of forming and expressing an opinion in 
anticipation of the litigation or in preparation for the trial of the action, the designation of that 
witness shall include or be accompanied by an expert witness declaration under paragraph (2) of 
subdivision (f).  
 (3) Any party may also include a demand for the mutual and simultaneous production for 
inspection and copying of all discoverable reports and writings, if any, made by any expert described 
in paragraph (2) in the course of preparing that expert's opinion.  
 This section does not apply to exchanges of lists of experts and valuation data in eminent 
domain proceedings under Chapter 7 (commencing with Section 1258.010) of Title 7 of Part 3.  
 (b) Any party may make a demand for an exchange of information concerning expert trial 
witnesses without leave of court. A party shall make this demand no later than the 10th day after the 
initial trial date has been set, or 70 days before that trial date, whichever is closer to the trial date.  
 (c) A demand for an exchange of information concerning expert trial witnesses shall be in 
writing and shall identify, below the title of the case, the party making the demand. The demand 
shall state that it is being made under this section.  
 The demand shall specify the date for the exchange of lists of expert trial witnesses, expert 
witness declarations, and any demanded production of writings. The specified date of exchange shall 
be 50 days before the initial trial date, or 20 days after service of the demand, whichever is closer to 
the trial date, unless the court, on motion and a showing of good cause, orders an earlier or later date 
of exchange.  
 (d) The party demanding an exchange of information concerning expert trial witnesses shall 
serve the demand on all parties who have appeared in the action.  
 (e) A party who has been served with a demand to exchange information concerning expert 
trial witnesses may promptly move for a protective order. This motion shall be accompanied by a 
declaration stating facts showing a reasonable and good faith attempt at an informal resolution of 
each issue presented by the motion.  
 The court, for good cause shown, may make any order that justice requires to protect any 
party from unwarranted annoyance, embarrassment, oppression, or undue burden and expense. The 
protective order may include, but is not limited to, one or more of the following directions:  
 (1) That the demand be quashed because it was not timely served.  
 (2) That the date of exchange be earlier or later than that specified in the demand. 
  (3) That the exchange be made only on specified terms and conditions. 
  (4) That the production and exchange of any reports and writings of experts be made at a 
different place or at a different time than specified in the demand. 
 (5) That some or all of the parties be divided into sides on the basis of their identity of 
interest in the issues in the action, and that the designation of any experts as described in paragraph 
(2) of subdivision (a) be made by any side so created.  
 (6) That a party or a side reduce the list of employed or retained experts designated by that 
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party or side under paragraph (2) of subdivision (a).  48 
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 If the motion for a protective order is denied in whole or in part, the court may order that the 
parties against whom the motion is brought, provide or permit the discovery against which the 
protection was sought on those terms and conditions that are just.  
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the 
one subject to the sanction acted with substantial justification or that other circumstances make the 
imposition of the sanction unjust.  
 (f) All parties who have appeared in the action shall exchange information concerning expert 
witnesses in writing on or before the date of exchange specified in the demand. The exchange of 
information may occur at a meeting of the attorneys for the parties involved or by a mailing on or 
before the date of exchange.  
 (1) The exchange of expert witness information shall include either of the following:  
 (A) A list setting forth the name and address of any person whose expert opinion that party 
expects to offer in evidence at the trial.  
 (B) A statement that the party does not presently intend to offer the testimony of any expert 
witness.  
 (2) If any witness on the list is an expert as described in paragraph (2) of subdivision (a), the 
exchange shall also include or be accompanied by an expert witness declaration signed only by the 
attorney for the party designating the expert, or by that party if that party has no attorney. This 
declaration shall be under penalty of perjury and shall contain:  
 (A) A brief narrative statement of the qualifications of each expert.  
 (B) A brief narrative statement of the general substance of the testimony that the expert is 
expected to give.  
 (C) A representation that the expert has agreed to testify at the trial.  
 (D) A representation that the expert will be sufficiently familiar with the pending action to 
submit to a meaningful oral deposition concerning the specific testimony, including any opinion and 
its basis, that the expert is expected to give at trial.  
 (E) A statement of the expert's hourly and daily fee for providing deposition testimony and 
for consulting with the retaining attorney.  
 (g) If a demand for an exchange of information concerning expert trial witnesses includes a 
demand for production of reports and writings as described in paragraph (3) of subdivision (a), all 
parties shall produce and exchange, at the place and on the date specified in the demand, all 
discoverable reports and writings, if any, made by any designated expert described in paragraph (2) 
of subdivision (a).  
 (h) Within 20 days after the exchange described in subdivision (f), any party who engaged in 
the exchange may submit a supplemental expert witness list containing the name and address of any 
experts who will express an opinion on a subject to be covered by an expert designated by an adverse 
party to the exchange, if the party supplementing an expert witness list has not previously retained an 
expert to testify on that subject. This supplemental list shall be accompanied by an expert witness 
declaration under paragraph (2) of subdivision (f) concerning those additional experts, and by all 
discoverable reports and writings, if any, made by those additional experts. The party shall also make 
those experts available immediately for a deposition under subdivision (i), which deposition may be 
taken even though the time limit for discovery under Section 2024 has expired.  
 (i) On receipt of an expert witness list from a party, any other party may take the deposition 
of any person on the list. The procedures for taking oral and written depositions set forth in Sections 
2025, 2026, 2027, and 2028 apply to a deposition of a listed trial expert witness except as follows:  
 (1) The deposition of any expert described in paragraph (2) of subdivision (a) shall be taken 
at a place that is within 75 miles of the courthouse where the action is pending. However, on motion 
for a protective order by the party designating an expert witness, and on a showing of exceptional 
hardship, the court may order that the deposition be taken at a more distant place from the 
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courthouse.  99 
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 (2) A party desiring to depose any expert witness, other than a party or employee of a party, 
who is either (A) an expert described in paragraph (2) of subdivision (a) except one who is a party or 
an employee of a party, (B) a treating physician and surgeon or other treating health care practitioner 
who is to be asked during the deposition to express opinion testimony, including opinion or factual 
testimony regarding the past or present diagnosis or prognosis made by the practitioner or the 
reasons for a particular treatment decision made by the practitioner, but not including testimony 
requiring only the reading of words and symbols contained in the relevant medical record or, if those 
words and symbols are not legible to the deponent, the approximation by the deponent of what those 
words or symbols are, or (C) an architect, professional engineer, or licensed land surveyor, who was 
involved with the original project design or survey for which he or she is asked to express an opinion 
within his or her expertise and relevant to the action or proceeding, shall pay the expert's reasonable 
and customary hourly or daily fee for any time spent at the deposition from the time noticed in the 
deposition subpoena or from the time of the arrival of the expert witness should that time be later 
than the time noticed in the deposition subpoena, until the time the expert witness is dismissed from 
the deposition, whether or not the expert is actually deposed by any party attending the deposition. If 
any counsel representing the expert or a nonnoticing party is late to the deposition, the expert's 
reasonable and customary hourly or daily fee for the time period determined from the time noticed in 
the deposition subpoena until the counsel's late arrival, shall be paid by that tardy counsel. However, 
the hourly or daily fee shall not exceed the fee charged the party who retained the expert except 
where the expert donated his or her services to a charitable or other nonprofit organization. A daily 
fee shall only be charged for a full day of attendance at a deposition or where the expert was required 
by the deposing party to be available for a full day and the expert necessarily had to forego all 
business he or she would have otherwise conducted that day but for the request that he or she be 
available all day for the scheduled deposition. In a worker's compensation case arising under 
Division 4 (commencing with Section 3201) or Division 4.5 (commencing with Section 6100) of the 
Labor Code, a party desiring to depose any expert on another party's expert witness list shall pay this 
fee.  
 The party taking the deposition shall either accompany the service of the deposition notice 
with a tender of the expert's fee based on the anticipated length of the deposition or tender that fee at 
the commencement of the deposition. The expert's fee shall be delivered to the attorney for the party 
designating the expert. If the deposition of the expert takes longer than anticipated, the party giving 
notice of the deposition shall pay the balance of the expert's fee within five days of receipt of an 
itemized statement from the expert. The party designating the expert is responsible for any fee 
charged by the expert for preparing for the deposition and for traveling to the place of the deposition, 
as well as for any travel expenses of the expert.  
 (3) The service of a proper deposition notice accompanied by the tender of the expert 
witness fee described in paragraph (2) is effective to require the party employing or retaining the 
expert to produce the expert for the deposition, and to require the expert to produce at the deposition 137 
any document or tangible thing for inspection and copying.  If the party noticing the deposition fails 
to tender the expert's fee under paragraph (2), the expert shall not be deposed at that time unless the 
parties stipulate otherwise.  
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 (4) If a party desiring to take the deposition of an expert witness under this subdivision 
deems that the hourly or daily fee of that expert for providing deposition testimony is unreasonable, 
that party may move for an order setting the compensation of that expert. This motion shall be 
accompanied by a declaration stating facts showing a reasonable and good faith attempt at an 
informal resolution of each issue presented by the motion. Notice of this motion shall also be given 
to the expert. In any such attempt at an informal resolution, either the party or the expert shall 
provide the other with (A) proof of the ordinary and customary fee actually charged and received by 
that expert for similar services provided outside the subject litigation, (B) the total number of times 
the presently demanded fee has ever been charged and received by that expert, and (C) the frequency 
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and regularity with which the presently demanded fee has been charged and received by that expert 
within the two-year period preceding the hearing on the motion. 
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 In addition to any other facts or evidence, the expert or the party designating the expert shall 
provide, and the court's determination as to the reasonableness of the fee shall be based upon (A) 
proof of the ordinary and customary fee actually charged and received by that expert for similar 
services provided outside the subject litigation, (B) the total number of times the presently demanded 
fee has ever been charged and received by that expert, and (C) the frequency and regularity with 
which the presently demanded fee has been charged and received by that expert within the two-year 
period preceding the hearing on the motion. Provisions (B) and (C) shall apply to actions filed after 
January 1, 1994. The court may also consider the ordinary and customary fees charged by similar 
experts for similar services within the relevant community and any other factors the court deems 
necessary or appropriate to make its determination.  
 Upon a determination that the fee demanded by that expert is unreasonable, and based upon 
the evidence and factors considered, the court shall set the fee of the expert providing testimony.  
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to set the expert witness fee, unless it finds 
that the one subject to the sanction acted with substantial justification or that other circumstances 
make the imposition of the sanction unjust.  
 (j) Except as provided in subdivisions (k), (l), and (m), on objection of any party who has 
made a complete and timely compliance with subdivision (f), the trial court shall exclude from 
evidence the expert opinion of any witness that is offered by any party who has unreasonably failed 
to do any of the following:  
 (1) List that witness as an expert under subdivision (f).  
 (2) Submit an expert witness declaration. 
 (3) Produce reports and writings of expert witnesses under subdivision (g).  
 (4) Make that expert available for a deposition under subdivision (i).  
 (k) On motion of any party who has engaged in a timely exchange of expert witness 
information, the court may grant leave to (1) augment that party's expert witness list and declaration 
by adding the name and address of any expert witness whom that party has subsequently retained, or 
(2) amend that party's expert witness declaration with respect to the general substance of the 
testimony that an expert previously designated is expected to give. This motion shall be made at a 
sufficient time in advance of the time limit for the completion of discovery under Section 2024 to 
permit the deposition of any expert to whom the motion relates to be taken within that time limit. 
However, under exceptional circumstances, the court may permit the motion to be made at a later 
time. This motion shall be accompanied by a declaration stating facts showing a reasonable and good 
faith attempt at an informal resolution of each issue presented by the motion. The demand, and all 
expert witness lists and declarations exchanged in response to it, shall be lodged with the court when 
their contents become relevant to an issue in any pending matter in the action. The court shall grant 
leave to augment or amend an expert witness list or declaration only after taking into account the 
extent to which the opposing party has relied on the list of expert witnesses, and after determining 
that any party opposing the motion will not be prejudiced in maintaining that party's action or 
defense on the merits, and that the moving party either (1) would not in the exercise of reasonable 
diligence have determined to call that expert witness or have decided to offer the different or 
additional testimony of that expert witness, or (2) failed to determine to call that expert witness, or to 
offer the different or additional testimony of that expert witness as a result of mistake, inadvertence, 
surprise, or excusable neglect, provided that the moving party (1) has sought leave to augment or 
amend promptly after deciding to call the expert witness or to offer the different or additional 
testimony, and (2) has promptly thereafter served a copy of the proposed expert witness information 
concerning the expert or the testimony described in subdivision (f) on all other parties who have 
appeared in the action. Leave shall be conditioned on the moving party making the expert available 
immediately for a deposition under subdivision (i), and on such other terms as may be just, 
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including, but not limited to, leave to any party opposing the motion to designate additional expert 
witnesses or to elicit additional opinions from those previously designated, a continuance of the trial 
for a reasonable period of time, and the awarding of costs and litigation expenses to any party 
opposing the motion.  
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 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to augment or amend expert witness 
information, unless it finds that the one subject to the sanction acted with substantial justification or 
that other circumstances made the imposition of the sanction unjust.  
 (l) On motion of any party who has failed to submit expert witness information on the date 
specified in a demand for that exchange, the court may grant leave to submit that information on a 
later date. This motion shall be made a sufficient time in advance of the time limit for the completion 
of discovery under Section 2024 to permit the deposition of any expert to whom the motion relates to 
be taken within that time limit. However, under exceptional circumstances, the court may permit the 
motion to be made at a later time. This motion shall be accompanied by a declaration stating facts 
showing a reasonable and good faith attempt at an informal resolution of each issue presented by the 
motion.  
 The court shall grant leave to submit tardy expert witness information only after taking into 
account the extent to which the opposing party has relied on the absence of a list of expert witnesses, 
and determining that any party opposing the motion will not be prejudiced in maintaining that party's 
action or defense on the merits, and that the moving party (1) failed to submit that information as the 
result of mistake, inadvertence, surprise, or excusable neglect, (2) sought that leave promptly after 
learning of the mistake, inadvertence, surprise, or excusable neglect, and (3) has promptly thereafter 
served a copy of the proposed expert witness information described in subdivision (f) on all other 
parties who have appeared in the action. This order shall be conditioned on the moving party making 
that expert available immediately for a deposition under subdivision (i), and on such other terms as 
may be just, including, but not limited to, leave to any party opposing the motion to designate 
additional expert witnesses or to elicit additional opinions from those previously designated, a 
continuance of the trial for a reasonable period of time, and the awarding of costs and litigation 
expenses to any party opposing the motion.  
The court shall impose a monetary sanction under Section 2023 against any party, person, or attorney 
who unsuccessfully makes or opposes a motion to submit tardy expert witness information, unless it 
finds that the one subject to the sanction acted with substantial justification or that other 
circumstances make the imposition of the sanction unjust.  
 (m) A party may call as a witness at trial an expert not previously designated by that party if: 
(1) that expert has been designated by another party and has thereafter been deposed under 
subdivision (i), or (2) that expert is called as a witness to impeach the testimony of an expert witness 
offered by any other party at the trial. This impeachment may include testimony to the falsity or 
nonexistence of any fact used as the foundation for any opinion by any other party's expert witness, 
but may not include testimony that contradicts the opinion.  
 (n) The demand for an exchange of information concerning expert trial witnesses, and any 
expert witness lists and declarations exchanged shall not be filed with the court. The party 
demanding the exchange shall retain both the original of the demand, with the original proof of 
service affixed, and the original of all expert witness lists and declarations exchanged in response to 
the demand until six months after final disposition of the action. At that time, all originals may be 
destroyed unless the court, on motion of any party and for good cause shown, orders that the 
originals be preserved for a longer period.  

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Orange County Bar Association 
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STATEMENT OF REASONS 
 
Existing Law:  Requires parties to produce their retained expert witnesses for deposition upon service of a 
notice of deposition, but does not require a retained expert witness to produce documents and tangible 
things unless the expert is personally served with a deposition subpoena.  See, Weil and Brown, Cal. 
Pract. Guide: Civ. Pro. Before Trial (Rutter Group 2003), §8:1695.1. 
 
This Resolution:  Requires a party’s retained expert witnesses to produce at deposition those documents 
and tangible things set forth in a notice of deposition.  Although the language which the resolution 
proposes to insert in the statute appears at first blush to require production of all requested documents 
without any limitations, in actuality the proposed language is identical to the language of Code of Civil 
Procedure section 2025, subdivision (h)(1), which requires parties and party-affiliated witnesses to attend 
depositions and produce documents upon service of a deposition notice without the necessity for a 
subpoena.  Pursuant to Code of Civil Procedure section 2034, subdivision (i), the procedures of Section 
2025 apply generally to expert depositions, and the deponent and the parties have the right under Section 
2025 to object to the requested documents or, where appropriate, to move for a protective order as with all 
other depositions. 
 
The Problem:  In virtually all cases, a party seeking to depose an opponent’s expert witness wants to 
require the expert to produce documents at the deposition, including, but not necessarily limited to, the 
expert’s entire file concerning the matter.  The deposing party frequently also wants the expert to produce 
additional documents.  While in some cases, counsel may reach an agreement to have their respective 
experts produce documents without the necessity of a subpoena, in the absence of such an agreement the 
parties must cause the opponent’s expert to be personally served with a subpoena in order to require the 
production of the expert’s documents.  There is no sensible reason to require service of a subpoena on an 
opposing party’s retained expert, and the current law adds an unnecessary cost to the already high cost of 
litigation.  As is the case with parties, and with officers, directors, managing agents, and employees of 
parties, a service on counsel of a notice of deposition should be sufficient to require both attendance at the 
deposition and production of requested documents.  
 
IMPACT STATEMENT   
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Alan A. Greenberg, Stephan, Oringher, Richman & 
Theodora, P.C., 535 Anton Boulevard, Suite 800, Costa Mesa, CA 92626, voice 714-241-0420, fax 714-
241-0622, e-mail agreenberg@sortlaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Alan A. Greenberg 
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RESOLUTION 1-05-03 
 
DIGEST 
Discovery:  Limiting Scope of Questioning During Physical Examinations 
Amends Code of Civil Procedure section 2032 to limit the scope of inquiry by a licensed health care 
practitioner conducting a physical examination. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2032 to limit the scope of inquiry by a licensed 
health care practitioner conducting a physical examination.  This resolution should be disapproved 
because it improperly restricts a physical examiner in his or her inquiry of the examinee. 
 
The Civil Discovery Act of 1986 (Code Civ. Proc., §§ 2016 et seq.) is premised on the idea that full and 
complete discovery is necessary to ensure a fair and accurate legal result.  To that end it permits discovery 
of any matter reasonably calculated to lead to the discovery of relevant evidence.  (Code Civ. Proc., 
§ 2017.)  To further this goal, the law places the burden of objecting to the scope of any discovery upon 
the responding party.  (Ibid.) 
 
This resolution would create a subset of discovery with a significantly reduced definition of “relevance,” 
to the detriment of both the legal system and the injured person (“plaintiff,” including cross-plaintiff).  By 
limiting the examiner’s questions to the injuries the plaintiff claims “were caused by the incident giving 
rise to the action,” defendants (including cross-defendants) would be prevented from learning whether the 
plaintiff has pre-existing conditions or other injuries that may be contributing to, or even causing, the 
plaintiff’s present complaints.  A physical examination is a tool of discovery, and just because a doctor 
asks the questions does not abrogate the fact that it serves the same purposes as any other tool of 
discovery.  Perhaps more importantly, the plaintiff put his or her injuries at issue.  (Code Civ. Proc., § 
2032, subd. (a).)  As such, the plaintiff should not be protected from discovery relevant to that issue.   
 
Moreover, sufficient protections already exist.  The statute provides for the presence of an observer who 
may stop the examination in the event the examining physician exceeds the appropriate scope of inquiry 
or examination. 
 
Finally, this resolution shifts the burden to seek court intervention to limit the scope of such discovery 
from the resisting party to the information-seeking party.  This conflicts with the Civil Discovery Act’s 
overall goal of full and complete discovery in order to reach a just result. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 2032 to read as follows: 
 

§2032 1 
2 
3 
4 

(a) Any party may obtain discovery, subject to the restrictions set forth in Section 2019, by 
means of a physical or mental examination of (1) a party to the action, (2) an agent of any party, or 
(3) a natural person in the custody or under the legal control of a party, in any action in which the 
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mental or physical condition (including the blood group) of that party or other person is in 
controversy in the action. 
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(b) A physical examination conducted under this section shall be performed only by a 
licensed physician or other appropriate licensed health care practitioner. A mental examination 
conducted under this section shall be performed only by a licensed physician, or by a licensed 
clinical psychologist who holds a doctoral degree in psychology and has had at least five years of 
postgraduate experience in the diagnosis of emotional and mental disorders. Nothing in this section 
affects tests under the Uniform Act on Blood Tests to Determine Paternity (Chapter 2 (commencing 
with Section 7550) of Part 2 of Division 12 of the Family Code). 

(c)(1) As used in this subdivision, plaintiff includes a cross-complainant, and defendant 
includes a cross-defendant. 

(2) In any case in which a plaintiff is seeking recovery for personal injuries, any defendant 
may demand one physical examination of the plaintiff, provided the examination does not include 
any diagnostic test or procedure that is painful, protracted, or intrusive, and is conducted at a location 
within 75 miles of the residence of the examinee. A defendant may make this demand without leave 
of court after that defendant has been served or has appeared in the action, whichever occurs first. 
This demand shall specify the time, place, manner, conditions, scope, and nature of the examination, 
as well as the identity and the specialty, if any, of the physician who will perform the examination. 

(3) A physical examination demanded under this subdivision shall be scheduled for a date 
that is at least 30 days after service of the demand for it unless on motion of the party demanding the 
examination the court has shortened this time. 

(4) The defendant shall serve a copy of the demand for this physical examination on the 
plaintiff and on all other parties who have appeared in the action. 

(5) The plaintiff to whom this demand for a physical examination has been directed shall 
respond to the demand by a written statement that the examinee will comply with the demand as 
stated, will comply with the demand as specifically modified by the plaintiff, or will refuse, for 
reasons specified in the response, to submit to the demanded physical examination. Within 20 days 
after service of the demand the plaintiff to whom the demand is directed shall serve the original of 
the response to it on the defendant making the demand, and a copy of the response on all other 
parties who have appeared in the action, unless on motion of the defendant making the demand the 
court has shortened the time for response, or unless on motion of the plaintiff to whom the demand 
has been directed, the court has extended the time for response. 

(6) If a plaintiff to whom this demand for a physical examination has been directed fails to 
serve a timely response to it, that plaintiff waives any objection to the demand. However, the court, 
on motion, may relieve that plaintiff from this waiver on its determination that (A) the plaintiff has 
subsequently served a response that is in substantial compliance with paragraph (5), and (B) the 
plaintiff's failure to serve a timely response was the result of mistake, inadvertence, or excusable 
neglect. 

The defendant may move for an order compelling response and compliance with a demand 
for a physical examination. The court shall impose a monetary sanction under Section 2023 against 
any party, person, or attorney who unsuccessfully makes or opposes a motion to compel response 
and compliance with a demand for a physical examination, unless it finds that the one subject to the 
sanction acted with substantial justification or that other circumstances make the imposition of the 
sanction unjust. 

If a plaintiff then fails to obey the order compelling response and compliance, the court may 
make those orders that are just, including the imposition of an issue sanction, an evidence sanction, 
or a terminating sanction under Section 2023. In lieu of or in addition to that sanction the court may 
impose a monetary sanction under Section 2023. 

(7) If a defendant who has demanded a physical examination under this subdivision, on 
receipt of the plaintiff's response to that demand, deems that any modification of the demand, or any 
refusal to submit to the physical examination is unwarranted, that defendant may move for an order 
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compelling compliance with the demand. This motion shall be accompanied by a declaration stating 
facts showing a reasonable and good faith attempt at an informal resolution of each issue presented 
by the motion. 
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The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to compel compliance with a demand for a 
physical examination, unless it finds that the one subject to the sanction acted with substantial 
justification or that other circumstances make the imposition of the sanction unjust. 

(8) The demand for a physical examination and the response to it shall not be filed with the 
court. The defendant shall retain both the original of the demand, with the original proof of service 
affixed to it, and the original response until six months after final disposition of the action. At that 
time, the original may be destroyed, unless the court, on motion of any party and for good cause 
shown, orders that the originals be preserved for a longer period. 

(d) If any party desires to obtain discovery by a physical examination other than that 
described in subdivision (c), or by a mental examination, the party shall obtain leave of court. The 
motion for the examination shall specify the time, place, manner, conditions, scope, and nature of the 
examination, as well as the identity and the specialty, if any, of the person or persons who will 
perform the examination. The motion shall be accompanied by a declaration stating facts showing a 
reasonable and good faith attempt to arrange for the examination by an agreement under subdivision 
(e). Notice of the motion shall be served on the person to be examined and on all parties who have 
appeared in the action. 

The court shall grant a motion for a physical or mental examination only for good cause 
shown. If a party stipulates that (1) no claim is being made for mental and emotional distress over 
and above that usually associated with the physical injuries claimed, and (2) no expert testimony 
regarding this usual mental and emotional distress will be presented at trial in support of the claim 
for damages, a mental examination of a person for whose personal injuries a recovery is being sought 
shall not be ordered except on a showing of exceptional circumstances. The order granting a physical 
or mental examination shall specify the person or persons who may perform the examination, and the 
time, place, manner, diagnostic tests and procedures, conditions, scope, and nature of the 
examination. If the place of the examination is more than 75 miles from the residence of the person 
to be examined, the order to submit to it shall be (1) made only on the court's determination that 
there is good cause for the travel involved, and (2) conditioned on the advancement by the moving 
party of the reasonable expenses and costs to the examinee for travel to the place of examination. 

(e) In lieu of the procedures and restrictions specified in subdivisions (c) and (d), any 
physical or mental examination may be arranged by, and carried out under, a written agreement of 
the parties. 

(f) If a party required by subdivision (c), (d), or (e) to submit to a physical or mental 
examination fails to do so, the court, on motion of the party entitled to the examination, may make 
those orders that are just, including the imposition of an issue sanction, an evidence sanction, or a 
terminating sanction under Section 2023. In lieu of or in addition to that sanction, the court may, on 
motion of the party, impose a monetary sanction under Section 2023. 

If a party required by subdivision (c), (d), or (e) to produce another for a physical or mental 
examination fails to do so, the court, on motion of the party entitled to the examination, may make 
those orders that are just, including the imposition of an issue sanction, an evidence sanction, or a 
terminating sanction under Section 2023, unless the party failing to comply demonstrates an inability 
to produce that person for examination. In lieu of or in addition to that sanction, the court may 
impose a monetary sanction under Section 2023. 

(g)(1) The attorney for the examinee or for a party producing the examinee, or that attorney's 
representative, shall be permitted to attend and observe any physical examination conducted for 
discovery purposes, and to record stenographically or by audiotape any words spoken to or by the 
examinee during any phase of the examination. This observer may monitor the examination, but 
shall not participate in or disrupt it. If an attorney's representative is to serve as the observer, the 

 
1-05-3 



representative shall be authorized to so act by a writing subscribed by the attorney which identifies 
the representative.  

107 
Unless otherwise ordered by the court for good cause shown, the examiner may 108 

only question the examinee orally as to the examinee’s present symptoms and complaints concerning 109 
the injuries plaintiff claims were caused by the incident giving rise to the action.  The examinee shall 110 
respond orally to any such questions posed.  The examinee need not complete any written forms at 111 
the examination absent prior court order for good cause shown.112 
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If in the judgment of the observer the examiner becomes abusive to the examinee or 
undertakes to engage in unauthorized diagnostic tests and procedures, the observer may suspend it to 
enable the party being examined or producing the examinee to make a motion for a protective order. 
If the observer begins to participate in or disrupt the examination, the person conducting the physical 
examination may suspend the examination to enable the party at whose instance it is being conducted 
to move for a protective order. 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the 
one subject to the sanction acted with substantial justification or that other circumstances make the 
imposition of the sanction unjust. 

If the examinee submits or authorizes access to X-rays of any area of his or her body for 
inspection by the examining physician, no additional X-rays of that area may be taken by the 
examining physician except with consent of the examinee or on order of the court for good cause 
shown. 

(2) The examiner and examinee shall have the right to record a mental examination on audio 
tape. However, nothing in this article shall be construed to alter, amend, or affect existing case law 
with respect to the presence of the attorney for the examinee or other persons during the examination 
by agreement or court order. 

(h) If a party submits to, or produces another for, a physical or mental examination in 
compliance with a demand under subdivision (c), an order of court under subdivision (d), or an 
agreement under subdivision (e), that party has the option of making a written demand that the party 
at whose instance the examination was made deliver to the demanding party (1) a copy of a detailed 
written report setting out the history, examinations, findings, including the results of all tests made, 
diagnoses, prognoses, and conclusions of the examiner, and (2) a copy of reports of all earlier 
examinations of the same condition of the examinee made by that or any other examiner. If this 
option is exercised, a copy of these reports shall be delivered within 30 days after service of the 
demand, or within 15 days of trial, whichever is earlier. The protection for work product under 
Section 2018 is waived, both for the examiner's writings and reports and to the taking of the 
examiner's testimony. 

If the party at whose instance the examination was made fails to make a timely delivery of 
the reports demanded, the demanding party may move for an order compelling their delivery. This 
motion shall be accompanied by a declaration stating facts showing a reasonable and good faith 
attempt at an informal resolution of any issue presented by the motion. 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to compel delivery of medical reports, 
unless it finds that the one subject to the sanction acted with substantial justification or that other 
circumstances make the imposition of the sanction unjust. 

If a party then fails to obey an order compelling delivery of demanded medical reports, the 
court may make those orders that are just, including the imposition of an issue sanction, an evidence 
sanction, or a terminating sanction under Section 2023. In lieu of or in addition to those sanctions, 
the court may impose a monetary sanction under Section 2023. The court shall exclude at trial the 
testimony of any examiner whose report has not been provided by a party. 

(i) By demanding and obtaining a report of a physical or mental examination under 
subdivision (h), or by taking the deposition of the examiner, other than under subdivision (i) of 
Section 2034, the party who submitted to, or produced another for, a physical or mental examination 
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waives in the pending action, and in any other action involving the same controversy, any privilege, 
as well as any protection for work product under Section 2018, that the party or other examinee may 
have regarding reports and writings as well as the testimony of every other physician, psychologist, 
or licensed health care practitioner who has examined or may thereafter examine the party or other 
examinee in respect of the same physical or mental condition. 
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(j) A party receiving a demand for a report under subdivision (h) is entitled at the time of 
compliance to receive in exchange a copy of any existing written report of any examination of the 
same condition by any other physician, psychologist, or licensed health care practitioner. In addition, 
that party is entitled to receive promptly any later report of any previous or subsequent examination 
of the same condition, by any physician, psychologist, or licensed health care practitioner. 

If a party who has demanded and received delivery of medical reports under subdivision (h) 
fails to deliver existing or later reports of previous or subsequent examinations, a party who has 
complied with subdivision (h) may move for an order compelling delivery of medical reports. This 
motion shall be accompanied by a declaration stating facts showing a reasonable and good faith 
attempt at an informal resolution of each issue presented by the motion. 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to compel delivery of medical reports, 
unless it finds that the one subject to the sanction acted with substantial justification or that other 
circumstances make the imposition of the sanction unjust. 

If a party then fails to obey an order compelling delivery of medical reports, the court may 
make those orders that are just, including the imposition of an issue sanction, an evidence sanction, 
or a terminating sanction under Section 2023. In lieu of or in addition to the sanction, the court may 
impose a monetary sanction under Section 2023. The court shall exclude at trial the testimony of any 
health care practitioner whose report has not been provided by a party ordered to do so by the court. 

(k) Nothing in this section shall require the disclosure of the identity of an expert consulted 
by an attorney in order to make the certification required in an action for professional negligence 
under Sections 411.30 and 411.35 

 
(Proposed new language underlined, language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
Existing Law:  There is no statutory language defining the scope of questioning of an examinee by a 
doctor performing a physical examination for a defendant under Code of Civil Procedure section 2032. 
 
This Resolution:  Defines the scope of questioning of an examinee by a doctor performing a physical 
examination for a defendant.  The amendment allows verbal questioning as to the examinee’s present 
symptoms and complaints concerning the injuries plaintiff claims were caused by the incident giving rise 
to the action. 
 
The Problem:  A dispute exists as to whether a doctor hired by the defense can take a medical history 
from the examinee as a part of a physical examination under Code of Civil Procedure section 2032. 
 
Defendants argue that the doctor’s ability to question the examinee is implied by case law decided prior to 
the enactment of the discovery act.  See Sharff v. Superior Court (1955) 44 Cal.2d 508, 510.  Defendants 
argue that the examinee’s rights are protected by plaintiff’s attorney’s right, under subdivision (g), to 
attend the exam and to suspend the exam in order to seek a protective order if the physician becomes 
abusive. 
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Plaintiffs argue that the statute does not provide for any questioning by the doctor.  Practically, the 
Legislature understood that the defense doctor would not be expected to be unbiased, and that the hiring 
attorneys would provide to the defense doctor the medical records, depositions, and otherwise available 
materials to review.  The Legislature provided for a deposition procedure that is structured and involves 
full participation by plaintiff’s attorney and a panoply of rights and privileges.  Contrary to this, Code of 
Civil Procedure section 2032, subdivision (g)(1), provides that the plaintiff’s attorney may monitor the 
examination, but “shall not participate in or disrupt it.”  Thus, the normal protective mechanisms that 
apply to other forms of discovery do not apply here. 
 
This silencing of plaintiff’s counsel makes practical sense since it is only a “physical” examination, and 
the doctor is not expected to handle objections at the exam.  The Legislature understood the term 
“physical examination” as being literally just that, and not a means to an unregulated, free, ex parte, de 
facto second deposition of the plaintiff by a biased doctor.  Otherwise, why bother taking a deposition at 
all?  Just give the questions to the defense doctor to ask free of objections from plaintiff’s attorney. 
 
The continued arguments and motions about the issue require that the statute be amended to remove any 
possible room for dispute. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  Russell S. Kohn, Esq., Kohn Law Office, 2170 El Camino 
Real, Suite 206, Oceanside, CA 92054; voice (760) 721-8182 
 
RESPONSIBLE FLOOR DELEGATE:  Russell S. Kohn 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution potentially jeopardizes the entire ability of a party to obtain an IME by precluding the 
examining physician from obtaining potentially critical health information so that the physician does not 
further endanger the plaintiff’s health.  For example, there may be situations in which certain aspects of 
the defense physical examination might not be medically advisable but the doctor will not know unless a 
history is taken (e.g. range of motion tests might not be advisable because they could lead to further 
aggravation of plaintiff’s injuries).  In addition, the defense doctor only has one opportunity to examine 
the plaintiff.  The defense doctor presumably needs to obtain a basic medical history, as would be typical 
if the plaintiff were seeking treatment from a new doctor.  By precluding the defense doctor from 
obtaining a basic history, it places that doctor at a further disadvantage as compared to plaintiff’s retained 
doctor who has no such constraints.   
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RESOLUTION 1-06-02

DIGEST
Surety Solvency:  Adding Fidelity/Surety Bond Issuers to Insurance Guarantee Association
Amends Insurance Code sections 1063 and 1063.1 to require that insurers issuing fidelity or surety
bonds participate in the California Insurance Guarantee Association.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends Insurance Code sections 1063 and 1063.1 to require that insurers issuing
fidelity or surety bonds participate in the California Insurance Guarantee Association.  This resolution
should be disapproved because the need and advantages are unclear, and it could cause administrative
and underwriting problems for CIGA.  

The proponent is concerned that when bonding companies collapse (as Far West and Amwest recently
did), bailees could be jailed unless they obtain replacement bonds.  However, there is no evidence that
any of Far West’s or Amwest’s customers were summarily incarcerated when those sureties were
liquidated.  Moreover, even if bench warrants were issued in the event of a future surety liquidation,
CIGA’s distributions probably would not fund replacement bond premiums quickly enough to preserve
an indigent bailee’s freedom. 

The proponent also worries that when a surety fails, there will be no bondsman motivated to catch
absconding bailees.  However, law enforcement pursues fugitives, regardless of bonds.  The public
ordinarily would not bear the cost of re-arresting no-shows without recompense, because Civil Code
section 2854 gives the state recourse to any collateral posted for a bond.

CIGA is comprised mainly of casualty and liability carriers.  Sureties are not indemnitors and were
expressly excluded (along with other specific classes of insurance).  Bringing all sureties -- including, for
instance, those who bond trustees or construction projects -- into CIGA could cause underwriting and
administrative problems for that program, while imposing unnecessary cost on the bonding industry and
its patrons.  Clear need and thorough study should precede such a step.

TEXT OF RESOLUTION

RESOLVED the Conference of Delegates recommends that legislation be sponsored to amend 
Insurance Code sections 1063 and 1063.1 to read as follows:

§10631
(a) Within 60 days after the original effective date of this article or the effective date of2
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any amendment, all insurers, including reciprocal insurers, admitted to transact insurance in this3
state of any or all of the following classes only in accordance with the provisions of Chapter 14
(commencing with Section 100) of Part 1 of this division: fire (see Section 102), marine (see5
Section 103), fidelity or surety including fidelity or surety bonds, or any other bonding6
obligations (see Section 105), plate glass (see Section 107), liability (see Section 108),7
workers' compensation (see Section 109), common carrier liability (see Section 110), boiler8
and machinery (see Section 111), burglary (see Section 112), sprinkler (see Section 114),9
team and vehicle (see Section 115), automobile (see Section 116), aircraft (see Section 118),10
and miscellaneous (see Section 120), shall establish the California Insurance Guarantee11
Association (the association); provided, however, this article shall not apply to the following12
classes or kinds of insurance: life and annuity (see Section 101), title (see Section 104), fidelity13
or surety including fidelity or surety bonds, or any other bonding obligations (see Section 105),14
disability or health (see Section 106), credit (see Section 113), mortgage (see Section 117),15
mortgage guaranty, insolvency or legal (see Section 119), financial guaranty or other forms of16
insurance offering protection against investment risks (see Section 124), the ocean marine17
portion of any marine insurance or ocean marine coverage under any insurance policy including18
the following: the Jones Act (46 U.S.C. Sec. 688), the Longshore and Harbor Workers'19
Compensation Act (33 U.S.C. Sec. 901 et seq.), or any other similar federal statutory20
enactment, or any endorsement or policy affording protection and indemnity coverage, or21
reinsurance as defined in Section 620, or fraternal fire insurance written by associations22
organized and operating under Sections 9080 to 9103, inclusive. Any insurer admitted to23
transact only those classes or kinds of insurance excluded from this article shall not be a24
member insurer of the association. Each such insurer, including the State Compensation25
Insurance Fund, as a condition of its authority to transact insurance in this state, shall participate26
in the association whether established voluntarily or by order of the commissioner after the27
elapse of 60 days following the original effective date or amendment of this article in28
accordance with rules to be established as provided in this article. It shall be the purpose of the29
association to provide for each member insurer insolvency insurance as defined in Section30
119.5. 31

(b) The association shall be managed by a board of governors, composed of nine32
member insurers, each of which shall be appointed by the commissioner to serve initially for33
terms of one, two, or three years and thereafter for three-year terms so that three terms shall34
expire each year on December 31, and shall continue in office until his or her successor shall be35
appointed and qualified. At least five members of the board shall be domestic insurers. At least36
three such members shall be stock insurers, and at least three shall be nonstock insurers. The37
nine members shall be representative, as nearly as possible, of the classes of insurance and of38
the kinds of insurers covered by this article. In case of a vacancy for any reason on the board,39
the commissioner shall appoint a member insurer to fill the unexpired term.40

(c) The association shall adopt a plan of operations, and any amendments thereto, not41
inconsistent with the provisions of this article, necessary to assure the fair, reasonable, and42
equitable manner of administering the association, and to provide for other matters as are43
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necessary or advisable to implement the provisions of this article. The plan of operations and44
any amendments thereto shall be subject to prior written approval by the commissioner. All45
members of the association shall adhere to the plan of operation. 46

(d) If for any reason the association fails to adopt a suitable plan of operation within 9047
days following the original effective date of this article or amendment, or if at any time thereafter48
the association fails to adopt suitable amendments to the plan of operation, the commissioner49
shall after hearing adopt and promulgate reasonable rules as are necessary or advisable to50
effectuate the provisions of this chapter. These rules shall continue in force until modified by the51
commissioner after hearing or superseded by a plan of operation, adopted by the association52
and approved by the commissioner.53

(e) In accordance with its plan of operation, the association may designate one or more54
of its members as a servicing facility, but a member may decline this designation. Each servicing55
facility shall be reimbursed by the association for all reasonable expenses it incurs and for all56
payments it makes on behalf of the association. Each servicing facility shall have authority to57
perform any functions of the association that the board of governors lawfully may delegate to it58
and to do so on behalf of and in the name of the association. The designation of servicing59
facilities shall be subject to the approval of the commissioner.60

(f) The association shall have authority to borrow funds when necessary to effectuate61
the provisions of this article. 62

(g) The association, either in its own name or through servicing facilities, may be sued63
and may use the courts to assert or defend any rights the association may have by virtue of this64
article as reasonably necessary to fully effectuate the provisions thereof. 65

(h) The association shall have the right to intervene as a party in any proceeding66
instituted pursuant to Section 1016 wherein liquidation of a member insurer as defined in67
Section 1063.1 is sought. 68

(i) (1) The association shall have an annual audit of its financial condition conducted by69
an independent certified public accountant. The audit shall be conducted, to the extent possible,70
in accordance with generally accepted auditing standards (GAAS) and the report of the audit71
shall be submitted to the commissioner. 72

(2) The association shall annually audit at least one-third of the service companies73
retained by the association to adjust claims of insolvent insurers. The audits shall 74

(A) assure that all covered claims are being investigated, adjusted, and paid in75
accordance with customary industry standards and practices and all applicable statutes, rules76
and regulations, and77

 (B) examine the management and supervisory systems overseeing the claims functions.78
The audits shall be conducted by the association or an independent auditor, provided that the79
three largest service companies, as measured by the number of claims processed for the80
association during the previous three fiscal years, shall be audited by an independent auditor at81
least once every three years. The Association shall implement systems to retain independent82
auditing firms for the purpose of this paragraph, provided that no one firm is designated or83
utilized as an exclusive provider. Audits conducted pursuant to this paragraph shall be84
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submitted annually to the commissioner for review. 85
(j) The commissioner shall examine the association to the same extent as, and in86

accordance with, the requirements of Article 4 (commencing with Section 730) of Chapter 1 of87
Part 2 of Division 2, which sets forth the examination requirements applicable to admitted88
insurers. A copy of the examination report shall be filed with the Chairpersons of the Senate89
and Assembly Committees on Insurance no later than December 31 of the year the report is90
completed. 91
§1063.192
 As used in this article: 93

(a) "Member insurer" means an insurer required to be a member of the association in94
accordance with subdivision (a) of Section 1063, except and to the extent that the insurer is95
participating in an insolvency program adopted by the United States government. 96

(b) "Insolvent insurer" means a member insurer against which an order of liquidation or97
receivership with a finding of insolvency has been entered by a court of competent jurisdiction. 98

(c) (1) "Covered claims" means the obligations of an insolvent insurer, including the99
obligation for unearned premiums, (i) imposed by law and within the coverage of an insurance100
policy of the insolvent insurer; (ii) which were unpaid by the insolvent insurer; (iii) which are101
presented as a claim to the liquidator in this state or to the association on or before the last date102
fixed for the filing of claims in the domiciliary liquidating proceedings; (iv) which were incurred103
prior to the date coverage under the policy terminated and prior to, on, or within 30 days after104
the date the liquidator was appointed; (v) for which the assets of the insolvent insurer are105
insufficient to discharge in full; (vi) in the case of a policy of workers' compensation insurance,106
to provide workers' compensation benefits under the workers' compensation law of this state;107
and (vii) in the case of other classes of insurance if the claimant or insured is a resident of this108
state at the time of the insured occurrence, or the property from which the claim arises is109
permanently located in this state.110

(2) "Covered claims" also include the obligations assumed by an assuming insurer from111
a ceding insurer where the assuming insurer subsequently becomes an insolvent insurer if, at the112
time of the insolvency of the assuming insurer, the ceding insurer is no longer admitted to113
transact business in this state. Both the assuming insurer and the ceding insurer shall have been114
member insurers at the time the assumption was made. "Covered claims" under this paragraph115
shall be required to satisfy the requirements of subparagraphs (i) to (vii), inclusive, of paragraph116
(1), except for the requirement that the claims be against policies of the insolvent insurer. The117
association shall have a right to recover any deposit, bond, or other assets that may have been118
required to be posted by the ceding company to the extent of covered claim payments and shall119
be subrogated to any rights the policyholders may have against the ceding insurer.120

(3) "Covered claims" does not include obligations arising from the following: 121
(i) Life, annuity, health, or disability insurance. 122
(ii) Mortgage guaranty, financial guaranty, or other forms of insurance offering123

protection against investment risks.124
(iii)  Fidelity or surety insurance including fidelity or surety bonds, or any other bonding125
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obligations.126
(iviii) Credit insurance.127
(viv) Title insurance.128
(viv) Ocean marine insurance or ocean marine coverage under any insurance policy129

including claims arising from the following: the Jones Act (46 U.S.C.A. Sec. 688), the130
Longshore and Harbor Workers' Compensation Act (33 U.S.C.A. Sec. 901 et seq.), or any131
other similar federal statutory enactment, or any endorsement or policy affording protection and132
indemnity coverage.133

(vii) Any claims servicing agreement or insurance policy providing retroactive insurance134
of a known loss or losses, except a special excess workers' compensation policy issued135
pursuant to subdivision (c) of Section 3702.8 of the Labor Code that covers all or any part of136
workers' compensation liabilities of an employer that is issued, or was previously issued, a137
certificate of consent to self-insure pursuant to subdivision (b) of Section 3700 of the Labor138
Code. 139

(4) "Covered claims" does not include any obligations of the insolvent insurer arising out140
of any reinsurance contracts, nor any obligations incurred after the expiration date of the141
insurance policy or after the insurance policy has been replaced by the insured or canceled at142
the insured's request, or after the insurance policy has been canceled by the association as143
provided in this chapter, or after the insurance policy has been canceled by the liquidator, nor144
any obligations to any state or to the federal government. 145

(5) "Covered claims" does not include any obligations to insurers, insurance pools, or146
underwriting associations, nor their claims for contribution, indemnity, or subrogation, equitable147
or otherwise, except as otherwise provided in this chapter. 148
An insurer, insurance pool, or underwriting association may not maintain, in its own name or in149
the name of its insured, any claim or legal action against the insured of the insolvent insurer for150
contribution, indemnity or by way of subrogation, except insofar as, and to the extent only, that151
the claim exceeds the policy limits of the insolvent insurer's policy. In those claims or legal152
actions, the insured of the insolvent insurer is entitled to a credit or setoff in the amount of the153
policy limits of the insolvent insurer's policy, or in the amount of the limits remaining, where154
those limits have been diminished by the payment of other claims. 155

(6) "Covered claims," except in cases involving a claim for workers' compensation156
benefits or for unearned premiums, does not include any claim in an amount of one hundred157
dollars ($100) or less, nor that portion of any claim that is in excess of any applicable limits158
provided in the insurance policy issued by the insolvent insurer. 159

(7) "Covered claims" does not include that portion of any claim, other than a claim for160
workers' compensation benefits, that is in excess of five hundred thousand dollars ($500,000). 161

(8) "Covered claims" does not include any amount awarded as punitive or exemplary162
damages. 163

(9) "Covered claims" does not include (i) any claim to the extent it is covered by any164
other insurance of a class covered by this article available to the claimant or insured nor (ii) any165
claim by any person other than the original claimant under the insurance policy in his or her own166
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name, his or her assignee as the person entitled thereto under a premium finance agreement as167
defined in Section 673 and entered into prior to insolvency, his or her executor, administrator,168
guardian or other personal representative or trustee in bankruptcy and does not include any169
claim asserted by an assignee or one claiming by right of subrogation, except as otherwise170
provided in this chapter.171

(10) "Covered claims" does not include any obligations arising out of the issuance of an172
insurance policy written by the separate division of the State Compensation Insurance Fund173
pursuant to Sections 11802 and 11803. 174

(11) "Covered claims" does not include any obligations of the insolvent insurer arising175
from any policy or contract of insurance issued or renewed prior to the insolvent insurer's176
admission to transact insurance in the State of California. 177

(12) "Covered claims" does not include surplus deposits of subscribers as defined in178
Section 1374.1.179

(d) "Admitted to transact insurance in this state" means an insurer possessing a valid180
certificate of authority issued by the department. 181

(e) "Affiliate" means a person who directly or indirectly, through one or more182
intermediaries, controls, is controlled by, or is under common control with an insolvent insurer183
on December 31 of the year next preceding the date the insurer becomes an insolvent insurer. 184

(f) "Control" means the possession, direct or indirect, of the power to direct or cause185
the direction of the management and policies of a person, whether through the ownership of186
voting securities, by contract other than a commercial contract for goods or nonmanagement187
services, or otherwise, unless the power is the result of an official position with or corporate188
office held by the person. Control is presumed to exist if any person, directly or indirectly,189
owns, controls, holds with the power to vote, or holds proxies representing, 10 percent or190
more of the voting securities of any other person. This presumption may be rebutted by showing191
that control does not in fact exist. 192

(g) "Claimant" means any insured making a first party claim or any person instituting a193
liability claim; provided that no person who is an affiliate of the insolvent insurer may be a194
claimant. 195

(h) "Ocean marine insurance" includes marine insurance as defined in Section 103,196
except for inland marine insurance, as well as any other form of insurance, regardless of the197
name, label, or marketing designation of the insurance policy, that insures against maritime perils198
or risks and other related perils or risks, which are usually insured against by traditional marine199
insurance such as hull and machinery, marine builders' risks, and marine protection and200
indemnity. Those perils and risks insured against include, without limitation, loss, damage, or201
expense or legal liability of the insured arising out of or incident to ownership, operation,202
chartering, maintenance, use, repair, or construction of any vessel, craft or instrumentality in use203
in ocean or inland waterways, including liability of the insured for personal injury, illness, or204
death for loss or damage to the property of the insured or another person. 205

(i) "Unearned premium" means that portion of a premium that had not been earned206
because of the cancellation of the insolvent insurer' s policy and is that premium remaining for207



1-06-7

the unexpired term of the insolvent insurer's policy. "Unearned premium" does not include any208
amount sought as return of a premium under any policy providing retroactive insurance of a209
known loss or return of a premium under any retrospectively rated policy or a policy subject to210
a contingent surcharge or any policy in which the final determination of the premium cost is211
computed after expiration of the policy and is calculated on the basis of actual loss experience212
during the policy period. 213

(Proposed new language underlined, language to be deleted stricken.)

PROPONENT:  Orange County Bar Association

STATEMENT OF REASONS:

Existing Law: Current law established the California Insurance Guarantee Association (CIGA).  The
statute specifically names which types of insurance must belong to the association.  The association
establishes a fund to cover the insolvency for participating insurance carriers.  Surety insurance is not
included. 

This Resolution: This amendment includes surety insurance in CIGA.

The Problem: In November of 2001, Far West and Amwest were declared insolvent and ordered
dissolved.  All bail bonds issued by these carriers were canceled on December 9, 2001.  Those
individuals out on bail whose bonds were secured by one of the two insurance companies are now
unsecured creditors of those companies and the purchased bonds worthless.  These bailees could have
been immediately incarcerated through no fault of their own. Courts could now require them to secure
another bond which would require another fee.  If the court didn’t obtain a new bond and the bailee
doesn’t appear there would be no bondsman who would have any incentive to see the individual be
brought to court.  This is not the way it is supposed to work.

The fix already exists.  The bureaucracy is in place.  The California Insurance Guarantee Association
already pays claims for bankrupt insurance companies.  It collects a fee based on policies based on the
prior year’s pay-outs.  So if the industry doesn’t need it, the fee is low. Several states already include
surety bonds in similar programs.  If in effect here, the association could have coordinated the obtaining
new bonds.  Because of the size of the request and the different length of time needed for each bailee it
would have been in a good position to negotiate a decent deal.  

The author is looking for the conference to Approve In Principle the concept addressed here.   We
must communicate to the Legislature the importance of closing this vulnerability.  We have an obligation
to protect criminal defendants and the court system.  This proposal implements a self-supporting
solution which currently works for other types of insurance.  We tried operating without insolvency
protection and it failed, it is now time to implement additional protections.
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IMPACT STATEMENT

This resolution would not affect any other regulation or law.

AUTHOR AND/OR PERMANENT CONTACT: Robert C. Unetic, IRS - Estate & Gift, 34 Civic
Center Plaza, Santa Ana, CA 92701-4025. Robert.Unetic@irs.gov, (714) 836-2825x110.

RESPONSIBLE FLOOR DELEGATE:

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

The existing law does not cover surety insurance.  The proponents cite the failure of two insurers that
were declared insolvent and dissolved resulting in cancellation of outstanding bail bonds.  Although this
result is troublesome, the proposed resolution does not restrict the remedy to bail bonds, but includes
all surety insurance.  The proponents state that the bureaucracy to handle failures is already in place
under California Insurance Guarantee Association (CIGA) and that fees are based on the prior year’s
pay-outs.   Surely another layer of insurers would increase the cost to all those insured.



RESOLUTION 1-06-03 
 
DIGEST 
Physical Examinations:  Time Limit On Motions to Compel 
Amends Code of Civil Procedure section 2032 to establish a deadline for motions to compel physical 
examinations and stay the examination pending a decision on such motion. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2032 to establish a deadline for motions to 
compel physical examinations and stay the examination pending a decision on such motion.  This 
resolution should be approved in principle because it closes what is otherwise an open-ended opportunity 
for a party to compel a physical examination. 
 
Currently, after a defendant (including a cross-defendant) receives the plaintiff’s (including cross-
plaintiff’s) refusal to, or modification of, the demand for a physical examination, there is no deadline for 
the defendant to file a motion to compel the examination.  This lack of deadline leaves open a door for 
defendants to abuse the discovery process.  For instance, defendants sometimes fail to bring a motion to 
compel a physical examination until the discovery motion cut-off date, which is only 15 days prior to trial 
(Code Civ. Proc. § 2024, subd. (a)), thus forcing a delay in the trial and the plaintiff’s possible recovery.  
This delay may potentially prejudice a plaintiff who has prepared his or her case in reliance upon the 
failure by the defendant to timely seek an order to compel the examination.  Additionally, delays in 
moving to compel reduce the parties’ ability to litigate the case thoroughly and the court’s ability to 
adjudicate the case fairly while keeping control of its own docket.  For these reasons, other discovery 
mechanisms, such as interrogatories and requests for production of documents, require parties to file 
motions to compel within 45 days.  (See Code Civ. Proc., §§ 2030, subd. (l), 2031, subd. (l).)  This 
resolution would bring section 2032 into conformity with such other discovery statutes. 
 
This resolution does not affect the case in which there is no response to a request or demand for an 
independent medical examination of a party litigant.  (See Code Civ. Proc., § 2032, subd. (c)(6).) 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 2032 to read as follows:  

  
§ 2032  1 

2 
3 
4 
5 
6 
7 
8 
9 

10 

(a) Any party may obtain discovery, subject to the restrictions set forth in Section 2019, by 
means of a physical or mental examination of (1) a party to the action, (2) an agent of any party, or (3) 
a natural person in the custody or under the legal control of a party, in any action in which the mental 
or physical condition (including the blood group) of that party or other person is in controversy in the 
action. 

(b) A physical examination conducted under this section shall be performed only by a licensed 
physician or other appropriate licensed health care practitioner. A mental examination conducted 
under this section shall be performed only by a licensed physician, or by a licensed clinical 
psychologist who holds a doctoral degree in psychology and has had at least five years of postgraduate 



experience in the diagnosis of emotional and mental disorders. Nothing in this section affects tests 
under the Uniform Act on Blood Tests to Determine Paternity (Chapter 2 (commencing with Section 
7550) of Part 2 of Division 12 of the Family Code). 
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(c)(1) As used in this subdivision, plaintiff includes a cross-complainant, and defendant 
includes a cross-defendant. 

(2) In any case in which a plaintiff is seeking recovery for personal injuries, any defendant 
may demand one physical examination of the plaintiff, provided the examination does not include any 
diagnostic test or procedure that is painful, protracted, or intrusive, and is conducted at a location 
within 75 miles of the residence of the examinee. A defendant may make this demand without leave of 
court after that defendant has been served or has appeared in the action, whichever occurs first. This 
demand shall specify the time, place, manner, conditions, scope, and nature of the examination, as 
well as the identity and the specialty, if any, of the physician who will perform the examination. 

(3) A physical examination demanded under this subdivision shall be scheduled for a date that 
is at least 30 days after service of the demand for it unless on motion of the party demanding the 
examination the court has shortened this time. 

(4) The defendant shall serve a copy of the demand for this physical examination on the 
plaintiff and on all other parties who have appeared in the action. 

(5) The plaintiff to whom this demand for a physical examination has been directed shall 
respond to the demand by a written statement that the examinee will comply with the demand as 
stated, will comply with the demand as specifically modified by the plaintiff, or will refuse, for 
reasons specified in the response, to submit to the demanded physical examination. Within 20 days 
after service of the demand the plaintiff to whom the demand is directed shall serve the original of the 
response to it on the defendant making the demand, and a copy of the response on all other parties who 
have appeared in the action, unless on motion of the defendant making the demand the court has 
shortened the time for response, or unless on motion of the plaintiff to whom the demand has been 
directed, the court has extended the time for response. 

(6) If a plaintiff to whom this demand for a physical examination has been directed fails to 
serve a timely response to it, that plaintiff waives any objection to the demand. However, the court, on 
motion, may relieve that plaintiff from this waiver on its determination that (A) the plaintiff has 
subsequently served a response that is in substantial compliance with paragraph (5), and (B) the 
plaintiff's failure to serve a timely response was the result of mistake, inadvertence, or excusable 
neglect. 

The defendant may move for an order compelling response and compliance with a demand for 
a physical examination. The court shall impose a monetary sanction under Section 2023 against any 
party, person, or attorney who unsuccessfully makes or opposes a motion to compel response and 
compliance with a demand for a physical examination, unless it finds that the one subject to the 
sanction acted with substantial justification or that other circumstances make the imposition of the 
sanction unjust. 

If a plaintiff then fails to obey the order compelling response and compliance, the court may 
make those orders that are just, including the imposition of an issue sanction, an evidence sanction, or 
a terminating sanction under Section 2023. In lieu of or in addition to that sanction the court may 
impose a monetary sanction under Section 2023. 

(7) If a defendant who has demanded a physical examination under this subdivision, on receipt 
of the plaintiff's response to that demand, deems that any modification of the demand, or any refusal to 
submit to the physical examination is unwarranted, that defendant may move for an order compelling 
compliance with the demand. This motion shall be filed no later than 45 days after the service of the 56 
plaintiff’s response, and shall be accompanied by a declaration stating facts showing a reasonable and 
good faith attempt at an informal resolution of each issue presented by the motion

57 
, and by proof of 58 

personal service upon plaintiff not less than three court days prior to the examination date of a written 59 
notice of cancellation of the examination pending a hearing on the motion.  If defendant does not 60 
timely serve notice of such cancellation of the examination upon plaintiff, then defendant waives any 61 



objection to plaintiff’s response.  The time limit for filing this motion shall not be increased by any act 62 
of defendant to cancel, re-notice, or amend the demand for examination, or by any amended response 63 
served by plaintiff except as to new modifications or refusals therein as to which the time limit shall 64 
run from service of the amended response. 65 
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The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to compel compliance with a demand for a 
physical examination, unless it finds that the one subject to the sanction acted with substantial 
justification or that other circumstances make the imposition of the sanction unjust. 

(8) The demand for a physical examination and the response to it shall not be filed with the 
court. The defendant shall retain both the original of the demand, with the original proof of service 
affixed to it, and the original response until six months after final disposition of the action. At that 
time, the original may be destroyed, unless the court, on motion of any party and for good cause 
shown, orders that the originals be preserved for a longer period. 

(d) If any party desires to obtain discovery by a physical examination other than that described 
in subdivision (c), or by a mental examination, the party shall obtain leave of court. The motion for the 
examination shall specify the time, place, manner, conditions, scope, and nature of the examination, as 
well as the identity and the specialty, if any, of the person or persons who will perform the 
examination. The motion shall be accompanied by a declaration stating facts showing a reasonable and 
good faith attempt to arrange for the examination by an agreement under subdivision (e). Notice of the 
motion shall be served on the person to be examined and on all parties who have appeared in the 
action. 

The court shall grant a motion for a physical or mental examination only for good cause 
shown. If a party stipulates that (1) no claim is being made for mental and emotional distress over and 
above that usually associated with the physical injuries claimed, and (2) no expert testimony regarding 
this usual mental and emotional distress will be presented at trial in support of the claim for damages, 
a mental examination of a person for whose personal injuries a recovery is being sought shall not be 
ordered except on a showing of exceptional circumstances. The order granting a physical or mental 
examination shall specify the person or persons who may perform the examination, and the time, 
place, manner, diagnostic tests and procedures, conditions, scope, and nature of the examination. If the 
place of the examination is more than 75 miles from the residence of the person to be examined, the 
order to submit to it shall be (1) made only on the court's determination that there is good cause for the 
travel involved, and (2) conditioned on the advancement by the moving party of the reasonable 
expenses and costs to the examinee for travel to the place of examination. 

(e) In lieu of the procedures and restrictions specified in subdivisions (c) and (d), any physical 
or mental examination may be arranged by, and carried out under, a written agreement of the parties. 

(f) If a party required by subdivision (c), (d), or (e) to submit to a physical or mental 
examination fails to do so, the court, on motion of the party entitled to the examination, may make 
those orders that are just, including the imposition of an issue sanction, an evidence sanction, or a 
terminating sanction under Section 2023. In lieu of or in addition to that sanction, the court may, on 
motion of the party, impose a monetary sanction under Section 2023. 

If a party required by subdivision (c), (d), or (e) to produce another for a physical or mental 
examination fails to do so, the court, on motion of the party entitled to the examination, may make 
those orders that are just, including the imposition of an issue sanction, an evidence sanction, or a 
terminating sanction under Section 2023, unless the party failing to comply demonstrates an inability 
to produce that person for examination. In lieu of or in addition to that sanction, the court may impose 
a monetary sanction under Section 2023. 

(g)(1) The attorney for the examinee or for a party producing the examinee, or that attorney's 
representative, shall be permitted to attend and observe any physical examination conducted for 
discovery purposes, and to record stenographically or by audiotape any words spoken to or by the 
examinee during any phase of the examination. This observer may monitor the examination, but shall 
not participate in or disrupt it. If an attorney's representative is to serve as the observer, the 



representative shall be authorized to so act by a writing subscribed by the attorney which identifies the 
representative. 
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If in the judgment of the observer the examiner becomes abusive to the examinee or 
undertakes to engage in unauthorized diagnostic tests and procedures, the observer may suspend it to 
enable the party being examined or producing the examinee to make a motion for a protective order. If 
the observer begins to participate in or disrupt the examination, the person conducting the physical 
examination may suspend the examination to enable the party at whose instance it is being conducted 
to move for a protective order. 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the 
one subject to the sanction acted with substantial justification or that other circumstances make the 
imposition of the sanction unjust. 

If the examinee submits or authorizes access to X-rays of any area of his or her body for 
inspection by the examining physician, no additional X-rays of that area may be taken by the 
examining physician except with consent of the examinee or on order of the court for good cause 
shown. 

(2) The examiner and examinee shall have the right to record a mental examination on audio 
tape. However, nothing in this article shall be construed to alter, amend, or affect existing case law 
with respect to the presence of the attorney for the examinee or other persons during the examination 
by agreement or court order. 

(h) If a party submits to, or produces another for, a physical or mental examination in 
compliance with a demand under subdivision (c), an order of court under subdivision (d), or an 
agreement under subdivision (e), that party has the option of making a written demand that the party at 
whose instance the examination was made deliver to the demanding party (1) a copy of a detailed 
written report setting out the history, examinations, findings, including the results of all tests made, 
diagnoses, prognoses, and conclusions of the examiner, and (2) a copy of reports of all earlier 
examinations of the same condition of the examinee made by that or any other examiner. If this option 
is exercised, a copy of these reports shall be delivered within 30 days after service of the demand, or 
within 15 days of trial, whichever is earlier. The protection for work product under Section 2018 is 
waived, both for the examiner's writings and reports and to the taking of the examiner's testimony. 

If the party at whose instance the examination was made fails to make a timely delivery of the 
reports demanded, the demanding party may move for an order compelling their delivery. This motion 
shall be accompanied by a declaration stating facts showing a reasonable and good faith attempt at an 
informal resolution of any issue presented by the motion. 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to compel delivery of medical reports, unless 
it finds that the one subject to the sanction acted with substantial justification or that other 
circumstances make the imposition of the sanction unjust. 

If a party then fails to obey an order compelling delivery of demanded medical reports, the 
court may make those orders that are just, including the imposition of an issue sanction, an evidence 
sanction, or a terminating sanction under Section 2023. In lieu of or in addition to those sanctions, the 
court may impose a monetary sanction under Section 2023. The court shall exclude at trial the 
testimony of any examiner whose report has not been provided by a party. 

(i) By demanding and obtaining a report of a physical or mental examination under 
subdivision (h), or by taking the deposition of the examiner, other than under subdivision (i) of Section 
2034, the party who submitted to, or produced another for, a physical or mental examination waives in 
the pending action, and in any other action involving the same controversy, any privilege, as well as 
any protection for work product under Section 2018, that the party or other examinee may have 
regarding reports and writings as well as the testimony of every other physician, psychologist, or 
licensed health care practitioner who has examined or may thereafter examine the party or other 
examinee in respect of the same physical or mental condition. 



(j) A party receiving a demand for a report under subdivision (h) is entitled at the time of 
compliance to receive in exchange a copy of any existing written report of any examination of the 
same condition by any other physician, psychologist, or licensed health care practitioner. In addition, 
that party is entitled to receive promptly any later report of any previous or subsequent examination of 
the same condition, by any physician, psychologist, or licensed health care practitioner. 
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If a party who has demanded and received delivery of medical reports under subdivision (h) 
fails to deliver existing or later reports of previous or subsequent examinations, a party who has 
complied with subdivision (h) may move for an order compelling delivery of medical reports. This 
motion shall be accompanied by a declaration stating facts showing a reasonable and good faith 
attempt at an informal resolution of each issue presented by the motion. 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to compel delivery of medical reports, unless 
it finds that the one subject to the sanction acted with substantial justification or that other 
circumstances make the imposition of the sanction unjust. 

If a party then fails to obey an order compelling delivery of medical reports, the court may 
make those orders that are just, including the imposition of an issue sanction, an evidence sanction, or 
a terminating sanction under Section 2023. In lieu of or in addition to the sanction, the court may 
impose a monetary sanction under Section 2023. The court shall exclude at trial the testimony of any 
health care practitioner whose report has not been provided by a party ordered to do so by the court. 

(k) Nothing in this section shall require the disclosure of the identity of an expert consulted by 
an attorney in order to make the certification required in an action for professional negligence under 
Sections 411.30 and 411.35. 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
Existing Law:  There is no time limit for filing a motion for an order compelling compliance with the 
demand for physical examination. 
 
This Resolution:  Adds a time limit of 45 days after the service of the plaintiff’s response to file a motion 
compelling compliance with the demand for physical examination. 
 
The Problem:  All of the other discovery device statutes include time limits to file motions to compel 
discovery compliance.  Currently, a motion concerning a dispute about a physical examination procedure 
can be filed at any time, even months after the examinee attends an examination.  This can result in 
needless waste of time and money to the examinee, the doctor, and the parties, if a court grants such a 
motion after an examination has occurred and requires an examinee to attend a second examination 
procedure.  Adding a 45 day time limit for such a motion and staying the examination pending resolution of 
the motion removes the uncertainties presently in the examination procedure 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  Russell S. Kohn, Esq., Kohn Law Office, 2170 El Camino 
Real, Suite 206, Oceanside, CA  92054; voice (760) 721-8182 
 
RESPONSIBLE FLOOR DELEGATE:  Russell S. Kohn 



RESOLUTION 1-07-03 
 
DIGEST 
Requests for Admissions:  Service of Supplemental Requests
Amends Code of Civil Procedure section 2033 to allow parties to propound supplemental requests 
for admissions.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known.   
 
Reasons: 
This resolution amends Code of Civil Procedure section 2033 to allow parties to propound 
supplemental requests for admissions.  This resolution should be disapproved because requests for 
admission have a very different nature and purpose from other discovery devices and because 
sufficient safeguards against incomplete or misleading responses already exist.  
 
Allowing supplemental requests for admissions (“RFA’s”) is improper because, unlike other 
discovery devices, the purpose of RFA’s is not to uncover facts but to set issues to rest.  (Brisbante v. 
Huang (1993) 20 Cal.App.4th 1569, 1577-1578; revd. on other grounds by Wilcox v. Britwhisle 
(1999) 21 Cal.4th 973.)  Admissions, once made, cannot be amended or withdrawn except by leave 
of court upon noticed motion.  (Code Civ. Proc., § 2033, subd. (m).)  To gain such leave, a party 
must show more than mere lack of prejudice; it must show mistake, inadvertence or excusable 
neglect greater than what must usually be shown under Code of Civil Procedure section 473, 
subdivision (b).  (Gribin Von Dyl Assoc., Inc. v. Kovalsky (1986) 185 Cal.App.3d 653, 660). 
 
In contrast, a party may generally change or explain answers to other forms of discovery without 
leave of court.  (See, e.g., Code Civ. Proc., § 2030, subd. (m) [amending interrogatories].)  A party 
may also offer evidence contradicting interrogatory answers at trial.  (See Civil Procedure Before 
Trial (Rutter Group 2003) § 8:1247.)  Similarly, deposition answers may be changed prior to trial.  
(Id. at § 8:770.)  The main disincentive to do so is impeachment at trial. 
 
This resolution is also unnecessary.  Section 2033 already provides sufficient incentive for parties to 
answer RFA’s fully and accurately on the initial response.  The responding party has a duty to make 
a “reasonable” investigation.  (Code Civ. Proc., § 2033(f).)  Failure to do so can result in monetary or 
even terminating sanctions.  (Code Civ. Proc., § 2033(l); Collison  & Kaplan v. Harunian (1994) 21 
Cal.App.4th 1611, 1617.)  If at trial it is shown that a denial is false or that the responding party 
failed to make a reasonable investigation, the requesting party may seek imposition of the costs of 
proof.  (Code Civ. Proc., § 2033, subd. (o); Rosales v. Thermex-Thermatron, Inc. (1995) 67 
Cal.App.4th 187, 198; Smith v. Circle P Ranch Co., Inc. (1978) 87 Cal.App.3d 267, 273-274.)   
 
Finally, even if RFA’s were the same as other forms of discovery, this resolution should still be 
disapproved because it does not define the consequences for the failure to respond to supplemental 
RFA’s. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 2033 to read as follows: 
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 (a) Any party may obtain discovery within the scope delimited by Section 2017, and subject 
to the restrictions set forth in Section 2019, by a written request that any other party to the action 
admit the genuineness of specified documents, or the truth of specified matters of fact, opinion 
relating to fact, or application of law to fact. A request for admission may relate to a matter that is in 
controversy between the parties. 
 (b) A defendant may make requests for admission by a party without leave of court at any 
time. A plaintiff may make requests for admission by a party without leave of court at any time that 
is 10 days after the service of the summons on, or, in unlawful detainer actions, five days after the 
service of the summons on, or appearance by, that party, whichever occurs first. However, on motion 
with or without notice, the court, for good cause shown, may grant leave to a plaintiff to make 
requests for admission at an earlier time. 
 (c) (1) No party shall request, as a matter of right, that any other party admit more than 35 
matters that do not relate to the genuineness of documents. If the initial set of admission requests 
does not exhaust this limit, the balance may be requested in subsequent sets. Unless a declaration as 
described in paragraph (3) has been made, a party need only respond to the first 35 admission 
requests served that do not relate to the genuineness of documents, if that party states an objection to 
the balance under paragraph (2) of subdivision (f) on the ground that the limit has been exceeded. 
 The number of requests for admission of the genuineness of documents is not limited except 
as justice requires to protect the responding party from unwarranted annoyance, embarrassment, 
oppression, or undue burden and 
expense.
 (2) Subject to the right of the responding party to seek a protective order under subdivision 
(e), any party who attaches a supporting declaration as described in paragraph (3) may request a 
greater number of admissions by another party if the greater number is warranted by the complexity 
or the quantity of the existing and potential issues in the particular case. 
      If the responding party seeks a protective order on the ground that the number of requests for 
admission is unwarranted, the propounding party shall have the burden of justifying the number of 
requests for 
admission.
        (3) Any party who is requesting or who has already requested more than 35 admissions not 
relating to the genuineness of documents by any other party shall attach to each set of requests for 
admissions a declaration containing substantially the following words 

DECLARATION FOR ADDITIONAL DISCOVERY 
 I, __________, declare: 
 1. I am (a party to this action or proceeding appearing in propria persona) (presently the 
attorney for __________, a party to this action or proceeding). 
 2. I am propounding to __________ the attached set of requests for 
admission.
  3. This set of requests for admission will cause the total number of requests propounded to 
the party to whom they are directed to exceed the number of requests permitted by paragraph (1) of 
subdivision (c) of  Section 2033 of the Code of Civil Procedure. 
 4. I have previously propounded a total of __________ requests for admission to this party. 

5. This set of requests for admission contains a total of __________ requests. 
 6. I am familiar with the issues and the previous discovery conducted by all of the parties in 
this case. 
 7. I have personally examined each of the requests in this set of requests for admission. 
 8. This number of requests for admission is warranted under paragraph (2) of subdivision (c) 
of Section 2033 of the Code of Civil Procedure because __________. (Here state the reasons why the 
complexity or the quantity of issues in the instant lawsuit warrant this number of requests for 
admission.) 
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 9. None of the requests in this set of requests is being propounded for any improper purpose, 
such as to harass the party, or the attorney for the party, to whom it is directed, or to cause 
unnecessary delay or needless increase in the cost of litigation. 
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 I declare under penalty of perjury under the laws of California that the foregoing is true and 
correct, and that this declaration was executed on 
__________.

  ___________________________________ 
           (Signature) 64 

Attorney for ______________________ 
 (4) A party requesting admissions shall number each set of requests consecutively. In the 
first paragraph immediately below the title of the case, there shall appear the identity of the party 
requesting the admissions, the set number, and the identity of the requesting party, the set number, 
and the identity of the responding party.  Each request for admission in a set shall be separately set 
forth and identified by letter or number. 
 (5) Each request for admission shall be full and complete in and of itself. No preface or 
instruction shall be included with a set of admission requests unless it has been approved under 
Section 2033.5. Any term specially defined in a request for admission shall be typed with all letters 
capitalized whenever the term appears. No request for admission shall contain subparts, or a 
compound, conjunctive, or disjunctive request unless it has been approved under Section 
2033.5.
 (6) A party requesting an admission of the genuineness of any documents shall attach copies 
of those documents to the requests, and shall make the original of those documents available for 
inspection on demand by the party to whom the requests for admission are 
directed.
 (7) No party shall combine in a single document requests for admission with any other 
method of discovery. 
 (8) In addition to the number of requests permitted by subdivisions (c)(1) and (c)(2), a party 85 
may propound a supplemental request for admission to elicit any changes in the answers previously 86 
made by any party in response to requests for admissions (1) twice prior to the initial setting of a trial 87 
date, and (2) subject to the time limits on discovery proceedings and motions provided in Section 88 
2024, once after the initial setting of a trial date.  However, on motion, for good cause shown, the 89 
court may grant leave to a party to propound an additional number of supplemental requests for 90 
admissions.  91 
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 (d) The party requesting admissions shall serve a copy of them on the party to whom they 
are directed and on all other parties who have appeared in the action. 
 (e) When requests for admission have been made, the responding party may promptly move 
for a protective order. This motion shall be accompanied by a declaration stating facts showing a 
reasonable and good faith attempt at an informal resolution of each issue presented by the motion. 
 The court, for good cause shown, may make any order that justice requires to protect any 
party from unwarranted annoyance, embarrassment, oppression, or undue burden and expense. This 
protective order may include, but is not limited to, one or more of the following directions: 
 (1) That the set of admission requests, or particular requests in the set, need not be answered 
at all. 
 (2) That, contrary to the representations made in a declaration submitted under paragraph (3) 
of subdivision (c), the number of admission requests is unwarranted. 
 (3) That the time specified in subdivision (h) to respond to the set of admission requests, or 
to particular requests in the set, be extended.  
 (4) That a trade secret or other confidential research, development, or commercial 
information not be admitted or be admitted only in a certain way. 
 (5) That some or all of the answers to requests for admission be sealed and thereafter opened 
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 If the motion for a protective order is denied in whole or in part, the court may order that the 
responding party provide or permit the discovery against which protection was sought on terms and 
conditions that are just. 
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the 
one subject to the sanction acted with substantial justification or that other circumstances make the 
imposition of the sanction 
unjust.
 (f) The party to whom requests for admission have been directed shall respond in writing 
under oath separately to each request. Each response shall answer the substance of the requested 
admission, or set forth an objection to the particular request. In the first paragraph of the response 
immediately below the title of the case, there shall appear the identity of the responding party, the set 
number, and the identity of the requesting party. Each answer or objection in the response shall bear 
the same identifying number or letter and be in the same sequence as the corresponding request, but 
the text of the particular request need not be 
repeated.
 (1) Each answer in the response shall be as complete and straightforward as the information 
reasonably available to the responding party permits. Each answer shall (A) admit so much of the 
matter involved in the request as is true, either as expressed in the request itself or as reasonably and 
clearly qualified by the responding party, (B) deny so much of the matter involved in the request as 
is untrue, and (C) specify so much of the matter involved in the request as to the truth of which the 
responding party lacks sufficient information or knowledge. If a responding party gives lack of 
information or knowledge as a reason for a failure to admit all or part of a request for admission, that 
party shall state in the answer that a reasonable inquiry concerning the matter in the particular 
request has been made, and that the information known or readily obtainable is insufficient to enable 
that party to admit the matter. 
 (2) If only a part of a request for admission is objectionable, the remainder of the request 
shall be answered. If an objection is made to a request or to a part of a request, the specific ground 
for the objection shall be set forth clearly in the response. If an objection is based on a claim of 
privilege, the particular privilege invoked shall be clearly stated. If an objection is based on a claim 
that the matter as to which an admission is requested is protected work product under Section 2018, 
that claim shall be expressly 
asserted.
 (g) The party to whom the requests for admission are directed shall sign the response under 
oath, unless the response contains only objections. If that party is a public or private corporation, or a 
partnership or association or governmental agency, one of its officers or agents shall sign the 
response under oath on behalf of that party. If the officer or agent signing the response on behalf of 
that party is an attorney acting in that capacity for the party, that party waives any lawyer-client 
privilege and any protection for work product under Section 2018 during any subsequent discovery 
from that attorney concerning the identity of the sources of the information contained in the 
response. The attorney for the responding party shall sign any response that contains an objection. 
 (h) Within 30 days after service of requests for admission, or in unlawful detainer actions 
within five days after service of requests for admission, the party to whom the requests are directed 
shall serve the original of the response to them on the requesting party, and a copy of the response on 
all other parties who have appeared, unless on motion of the requesting party the court has shortened 
the time for response, or unless on motion of the responding party the court has extended the time for 
response. In unlawful detainer actions, the party to whom the request is directed shall have at least 
five days from the date of service to respond unless on motion of the requesting party the court has 
shortened the time for response. 
 (i) The party requesting admissions and the responding party may agree to extend the time 
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for service of a response to a set of admission requests, or to particular requests in a set, to a date 
beyond that provided in subdivision (h). This agreement may be informal, but it shall be confirmed 
in a writing that specifies the extended date for service of a response. Unless this agreement 
expressly states otherwise, it is effective to preserve to the responding party the right to respond to 
any request for admission to which the agreement applies in any manner specified in subdivision (f). 
Notice of this agreement shall be given by the responding party to all other parties who were served 
with a copy of the 
request.
  (j) The requests for admission and the response to them shall not be filed with the court. The 
party requesting admissions shall retain both the original of the requests for admission, with the 
original proof of service affixed to them, and the original of the sworn response until six months 
after final disposition of the action. At that time, both originals may be destroyed, unless the court, 
on motion of any party and for good cause shown, orders that the originals be preserved for a longer 
period. 

163 
164 
165 
166 
167 
168 
169 
170 171 
172 
173 
174 
175 
176 
177 
178 
179 
180 
181 
182 
183 
184 
185 
186 
187 
188 
189 
190 
191 
192 193 
194 
195 
196 
197 
198 
199 200 
201 
202 
203 
204 
205 206 
207 
208 
209 
210 
211 
212 
213 
214 215 
216 
217 
218 

 (k) If a party to whom requests for admission have been directed fails to serve a timely 
response, that party thereby waives any objection to the requests, including one based on privilege or 
on the protection for work product under Section 2018. However, the court, on motion, may relieve 
that party from this waiver on its determination that (1) the party has subsequently served a response 
that is in substantial compliance with subdivision (f), and (2) the party's failure to serve a timely 
response was the result of mistake, inadvertence, or excusable neglect. 
 The requesting party may move for an order that the genuineness of any documents and the 
truth of any matters specified in the requests be deemed admitted, as well as for a monetary sanction 
under Section 2023. The court shall make this order, unless it finds that the party to whom the 
requests for admission have been directed has served, before the hearing on the motion, a proposed 
response to the requests for admission that is in substantial compliance with paragraph (1) of 
subdivision (f). It is mandatory that the court impose a monetary sanction under Section 2023 on the 
party or attorney, or both, whose failure to serve a timely response to requests for admission 
necessitated this 
motion.
 (l) If the party requesting admissions, on receipt of a response to the requests, deems that (1) 
an answer to a particular request is evasive or incomplete, or (2) an objection to a particular request 
is without merit or too general, that party may move for an order compelling a further response. The 
motion shall be accompanied by a declaration stating facts showing a reasonable and good faith 
attempt at an informal resolution of each issue presented by the 
motion.
 Unless notice of this motion is given within 45 days of the service of the response, or any 
supplemental response, or any specific later date to which the requesting party and the responding 
party have agreed in writing, the requesting party waives any right to compel further response to the 
requests for 
admission.
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to compel further response, unless it finds 
that the one subject to the sanction acted with substantial justification or that other circumstances 
make the imposition of the sanction unjust. 
 If a party then fails to obey an order compelling further response to requests for admission, 
the court may order that the matters involved in the requests be deemed admitted. In lieu of or in 
addition to this order, the court may impose a monetary sanction under Section 
2023.
  (m) A party may withdraw or amend an admission made in response to a request for 
admission only on leave of court granted after notice to all parties. The court may permit withdrawal 
or amendment of an admission only if it determines that the admission was the result of mistake, 
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inadvertence, or excusable neglect, and that the party who obtained the admission will not be 
substantially prejudiced in maintaining that party's action or defense on the merits. The court may 
impose conditions on the granting of the motion that are just, including, but not limited to, an order 
that (1) the party who obtained the admission be permitted to pursue additional discovery related to 
the matter involved in the withdrawn or amended admission, and (2) the costs of any additional 
discovery be borne in whole or in part by the party withdrawing or amending the admission. 

219 
220 
221 
222 
223 
224 
225 
226 
227 
228 
229 
230 
231 
232 
233 
234 
235 
236 
237 
238 
239 

 (n) Any matter admitted in response to a request for admission is conclusively established 
against the party making the admission in the pending action, unless the court has permitted 
withdrawal or amendment of that admission under subdivision (m). However, any admission made 
by a party under this section is (1) binding only on that party, and (2) made for the purpose of the 
pending action only. It is not an admission by that party for any other purpose, and it shall not be 
used in any manner against that party in any other proceeding. 
 (o) If a party fails to admit the genuineness of any document or the truth of any matter when 
requested to do so under this section, and if the party requesting that admission thereafter proves the 
genuineness of that document or the truth of that matter, the party requesting the admission may 
move the court for an order requiring the party to whom the request was directed to pay the 
reasonable expenses incurred in making that proof, including reasonable attorney's fees.  The court 
shall make this order unless it finds that (1) an objection to the request was sustained or a response to 
it was waived under subdivision (l), (2) the admission sought was of no substantial importance, (3) 
the party failing to make the admission had reasonable ground to believe that that party would 
prevail on the matter, or (4) there was other good reason for the failure to admit. 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Beverly Hills Bar Association 
 
STATEMENT OF REASONS 
 
Existing law:  Does not permit a party in a civil action to propound supplemental requests for admissions 
to elicit any changes in the answers previously made by any party.  Existing law does, however, permit a 
party to propound supplemental interrogatories and supplemental demands for inspection of documents 
and things to elicit any changes in the answers previously made by any party.  (Code Civ. Pro. §§ 2030, 
2031.) 
 
This Resolution:  Enables a litigant to propound supplemental requests for admissions under the same 
circumstances as currently permitted by Code of Civil Procedure section 2030 for supplemental 
interrogatories, and Section 2031 for inspection demands. 
 
The Problem:  It is one of the intended purposes of the discovery statutes in California to avoid trial by 
surprise and ensure that the outcome of the trial will be determined by a fair balancing of all of the facts, 
rather than by the precariousness of keeping one party guessing as to another party's intentions. As 
discovery progresses, sometimes over a period of years, new facts are discovered and the parties' legal 
theories and factual contentions often materially change from those theories and contentions advanced 
early on in the litigation.  This often causes a party's prior responses to requests for admissions being 
rendered obsolete, inaccurate, or incomplete.  This resolution would provide parties with an opportunity 
to elicit any changes in the answers previously made by any party in response to requests for admissions, 
thereby enabling the parties to ascertain whether opposing parties continue to maintain the admissions or 
denials previously made.  It would allow all parties to refine and narrow the facts and contentions actually 
at issue closer to the time of trial. This will often result in a reduction in the number of facts and issues 
that actually need to be tried, thereby lessening the burden on the court and the parties to the litigation.  It 
will also prevent the parties from having to guess as to each other's intentions as they approach trial.  The 
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proposed change could significantly reduce the issues to be tried in any given litigation, thereby reducing 
the duration of the trial, as well as the burden and expense to both the court and the parties.  The proposed 
change is therefore in the interest of fairness and judicial economy. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Elizabeth L. Bradley, 9401 Wilshire Blvd., Suite 575, 
Beverly Hills, CA 90212, voice 310-385-0700, fax 310-385-0710, e-mail ebradley@gutmanlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Elizabeth L. Bradley 
 
COUNTERARGUMENT 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY: 
 
This resolution is likely to result in increased litigation costs by allowing a party to send three requests to 
supplement prior responses to request for admissions.  Many cases are set for trial within 120 days of the 
filing of the complaints which makes the service of two requests to supplement responses to request for 
admissions unlikely.  Most litigants are unlikely to change an answer (e.g. admit after a prior denial) to a 
request for admission, particularly if it is a critical issue or fact if there is any facts or arguments 
supporting a denial.  If evidence is subsequently discovered which would change the response to the 
request for admission, the responding party already has an incentive to admit the request because of 
potential liability for costs and attorney fees under subdivision (O). 
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Amendment to 01-08-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 2019 to read as follows:  

1 §2019
2 (a) Any party may obtain discovery by one or more of the following methods: 
3 (1) Oral and written depositions. 
4 (2) Interrogatories to a party. 
5 (3) Inspections of documents, things, and places. 
6 (4) Physical and mental examinations. 
7 (5) Requests for admissions. 
8 (6) Simultaneous exchanges of expert trial witness information. 
9 (b) The court shall restrict the frequency or extent of use of these discovery methods if it

10 determines either of the following: 
11 (1) The discovery sought is unreasonably cumulative or duplicative, or is obtainable from
12 some other source that is more convenient, less burdensome, or less expensive. 
13 (2) The selected method of discovery is unduly burdensome or expensive, taking into
14 account the needs of the case, the amount in controversy, and the importance of the issues at stake in
15 the litigation. 
16 The court may make these determinations pursuant to a motion for a protective order by a
17 party or other affected person. This motion shall be accompanied by a declaration stating facts
18 showing a good faith attempt at an informal resolution of each issue presented by the motion. 
19 The court shall impose a monetary sanction under Section 2023 against any party, person, or
20 attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that
21 the one subject to the sanction acted with substantial justification or that other circumstances make
22 the imposition of the sanction unjust. 
23 (c) Unless there is a rule of the Judicial Council, or a local court rule or local uniform
24 written policy to the contrary, the methods of discovery may be used in any sequence, and the fact
25 that a party is conducting discovery, whether by deposition or another method, shall not operate to
26 delay the discovery of any other party. However, on motion and for good cause shown, the court
27 may establish the sequence and timing of discovery for the convenience of parties and witnesses and
28 in the interests of justice. 
29 (d) In any action alleging the misappropriation of a trade secret under the Uniform Trade
30 Secrets Act (Title 5 (commencing with Section 3426) of Part 1 of Division 4 of the Civil Code),
31 before commencing discovery relating to the trade secret, the party alleging the misappropriation
32 shall identify the trade secret with reasonable particularity subject to any orders that may be
33 appropriate under Section 3426.5 of the Civil Code. 
34 (e) Section 1013 shall be applicable to any method of discovery or service of a motion for
35 discovery provided for in this article. 
36 (f)(i) In such a case, the responsible party must serve an electronic version of the discovery
37 response, with the written discovery response.
38 (ii) Upon request by the party to whom discovery has been propounded, the party
39 propounding discovery requests must within three (3) days provide to the requesting party an
40 electronic version of the discovery requests. 
41 (iii) The electronic version may be provided in any form upon which the parties agree.  If
42 the parties are unable to agree on the form, the party propounding the discovery must provide to the
43 party to whom the discovery requests are directed the electronic version of the discovery requests
44 which it used to prepare the discovery requests.  Under this provision, a party is not required to



45 create an electronic version or any new version of any document for the purpose of transmission to
46 the other party.
47 (iv) This provision shall not apply to Form Interrogatories approved by the Judicial Council.

(Proposed new language underlined; language to be deleted stricken.)



RESOLUTION 1-08-03  
 
DIGEST 
Discovery Requests:  Electronic Versions
Amends Code of Civil Procedure section 2019 to establish a method for exchanging discovery requests in 
electronic format. 
 
RESOLUTIONS COMMITTEE RECOMMENDATIONS 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2019 to establish a method for exchanging 
discovery requests in electronic format.  This resolution should be disapproved because, while the 
underlying idea is good, as written it conflicts with other Code of Civil Procedure sections governing 
discovery. 
 
This resolution, at proposed subdivision (f)(i), seems to require that the parties include both questions and 
answers in the written response.  Because section 2019 applies to all forms of discovery, this new 
provision would conflict with existing Code of Civil Procedure sections 2030, subdivision (f), 2031, 
subdivision (g), and 2033, subdivision (f), which all provide that the request, text, item or category of 
various forms of discovery “need not be repeated.”   
 
This resolution should also make the safe harbor for attorneys or litigants without computers much 
clearer.  Finally, this resolution does not address the danger to attorney work product presented when 
electronic files are exchanged.  For instance, with some software all the drafter’s deletions, corrections or 
additions made prior to the final document can be accessed by via the “undo” command.  Some courts 
might consider sending such a document to opposing counsel a waiver of the work product privilege.   
 
SECTION/COMMITTEE REPORT 
 
THE STATE BAR’S COMMITTEE ON ADMINISTRATION OF JUSTICE  
 
Recommendation:  APPROVE AS AMENDED  
 
Reasons: 
The Committee on Administration of Justice believes that the exchange of discovery requests 
electronically will be a benefit to litigants and the courts, and approves the idea of this resolution in 
principle.  However, proposed subdivision 2019(f)(i) should be stricken entirely.  That subdivision 
suggests that a party propounding discovery may "require" that the responding party provide responses 
that incorporate the text of the discovery requests.  This "requirement" is contrary to the express language 
of the code provisions governing interrogatories, requests for production, and requests for admission.  
Code Civ. Proc. § 2030(f) ("Each answer, exercise of option, or objection in the response shall bear the 
same identifying number or letter and be in the same sequence as the corresponding interrogatory, but the 
text of that interrogatory need not be repeated."); Code Civ. Proc. § 2031(g) ("Each statement of 
compliance, each representation, and each objection in the response shall bear the same number and be in 
the same sequence as the corresponding item or category in the demand, but the text of that item or 
category need not be repeated"); Code Civ. Proc. § 2033(f) ("Each answer or objection in the response 
shall bear the same identifying number or letter and be in the same sequence as the corresponding request, 
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but the text of the particular request need not be repeated.”).  Because the language currently proposed for 
subdivision 2019(f)(i) would create a conflict with other code provisions, that language should be 
stricken.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 2019 to read as follows:   
 

§2019 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
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 (a) Any party may obtain discovery by one or more of the following methods:  
 (1) Oral and written depositions.  
 (2) Interrogatories to a party.  
 (3) Inspections of documents, things, and places.  
 (4) Physical and mental examinations.  
 (5) Requests for admissions.  
 (6) Simultaneous exchanges of expert trial witness information.  
 (b) The court shall restrict the frequency or extent of use of these discovery methods if it 
determines either of the following:  
 (1) The discovery sought is unreasonably cumulative or duplicative, or is obtainable from 
some other source that is more convenient, less burdensome, or less expensive.  
 (2) The selected method of discovery is unduly burdensome or expensive, taking into 
account the needs of the case, the amount in controversy, and the importance of the issues at stake in 
the litigation.  
 The court may make these determinations pursuant to a motion for a protective order by a 
party or other affected person. This motion shall be accompanied by a declaration stating facts 
showing a good faith attempt at an informal resolution of each issue presented by the motion.  
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the 
one subject to the sanction acted with substantial justification or that other circumstances make the 
imposition of the sanction unjust.  
 (c) Unless there is a rule of the Judicial Council, or a local court rule or local uniform written 
policy to the contrary, the methods of discovery may be used in any sequence, and the fact that a 
party is conducting discovery, whether by deposition or another method, shall not operate to delay 
the discovery of any other party. However, on motion and for good cause shown, the court may 
establish the sequence and timing of discovery for the convenience of parties and witnesses and in 
the interests of justice.  
 (d) In any action alleging the misappropriation of a trade secret under the Uniform Trade 
Secrets Act (Title 5 (commencing with Section 3426) of Part 1 of Division 4 of the Civil Code), 
before commencing discovery relating to the trade secret, the party alleging the misappropriation 
shall identify the trade secret with reasonable particularity subject to any orders that may be 
appropriate under Section 3426.5 of the Civil Code.  
 (e) Section 1013 shall be applicable to any method of discovery or service of a motion for 
discovery provided for in this article.  
 (f)(i) If a party propounding discovery requires in the body of the discovery propounded that 36 
the responding party provide responses containing the text of the discovery requests propounded, 37 
then the party propounding the discovery requests shall, concurrent with service of the discovery 38 
requests, provide to the responding party an electronic version of the discovery requests.   39 
 (ii) Upon request by the party to whom discovery has been propounded, the party 40 
propounding discovery requests must within three (3) days provide to the requesting party an 41 
electronic version of the discovery requests.  42 
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 (iii) The electronic version may be provided in any form upon which the parties agree.  If the 43 
parties are unable to agree on the form, the party propounding the discovery must provide to the 44 
party to whom the discovery requests are directed the electronic version of the discovery requests 45 
which it used to prepare the discovery requests.  Under this provision, a party is not required to 46 
create an electronic version or any new version of any document for the purpose of transmission to 47 
the other party. 48 
 (iv) This provision shall not apply to Form Interrogatories approved by the Judicial Council.49 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Currently, unless the parties mutually agree, short of spending the time to retype the 
discovery requests, there is no simple method by which a party can provide responses to discovery 
requests containing the text of the actual discovery requests.  
 
This Resolution:  Modeled after California Rules of Court, rule 342(i), this resolution allows exchange of 
discovery requests in an electronic format. 
 
The Problem:  Sometimes it is easier to look at one document than two.  By putting the request and 
response in the same document, this benefits both the party propounding and responding to discovery 
from a standpoint of ease of reference.  To accomplish the ease of reference, a system needs to be 
enacted.  There is no system.  This resolution will expedite a responding party's ability to provide 
responses to discovery as well as reference responses and requests without having to move back and forth 
between documents. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Michael L. Schack, Esq., 545 North Lincoln Avenue, 
Fullerton, CA. 92831, (714) 773-5560, michael@schacklaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Michael L. Schack 
 
COUNTERARGUMENT 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY: 
 
For those who do not have computers, the request is burdensome and particularly onerous for pro per 
litigants or incarcerated defendants.  Since everyone does not have compatible systems or software (MAC 
v. IBM, Word v. WordPerfect and various versions thereof), receiving an electronic version might not be 
of any assistance.  Additionally, parties to litigation can stipulate to anything insofar as word processing 
is concerned.  Because of the inherent potential for gamesmanship in discovery as it currently exists, this 
delegation opposes any change of this sort because, one way or another, it allows either the proponent of 
the discovery or the respondent to add yet another inning to the discovery game.   
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RESOLUTION 1-09-03 
 
DIGEST 
Discovery Sanctions:  When No Opposition Filed
Amends Code of Civil Procedure sections 2017, 2019, 2024, 2025, 2028, 2030, 2031, 2032, 2033 and 
2034 to give the court discretion to impose a monetary sanction for failure to oppose a discovery motion 
without substantial justification. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to resolution 3-4-02, which was disapproved. 
 
Reasons: 
This resolution amends Code of Civil Procedure sections 2017, 2019, 2024, 2025, 2028, 2030, 2031, 
2032, 2033 and 2034 to give the court discretion to impose a monetary sanction  for failure to oppose a 
discovery motion without substantial justification.  This resolution should be approved in principle 
because it will curb gamesmanship in discovery.  
 
This resolution gives the court discretion to impose monetary sanctions against a party or attorney who 
misuses the discovery process by forcing the other side to file a motion to compel responses, then 
providing the responses  without opposing the motion.  It helps close a gap in the discovery scheme 
whereby a party or lawyer who opposes a discovery motion without substantial justification may be 
sanctioned, but one who provides belated responses in lieu of opposing the motion cannot be, regardless 
of motivation.  Both tactics, if undertaken without “substantial justification,” constitute discovery abuse, 
and both should subject the party or attorney to sanctions. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure sections 2017, 2019, 2024, 2025, 2028, 2030, 
2031, 2032, 2033, and 2034 to read as follows: 
 

§2017 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 

 
 [Subdivisions (a) through (b) remain unchanged.] 
 
 (c) The court shall limit the scope of discovery if it determines that the burden, expense, or 
intrusiveness of that discovery clearly outweighs the likelihood that the information sought will lead 
to the discovery of admissible evidence.  The court may make this determination pursuant to a 
motion for protective order by a party or other affected person.  This motion shall be accompanied 
by a declaration stating facts showing a good faith attempt at an informal resolution of each issue 
presented by the motion. 
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the 
one subject to the sanction acted with substantial justification or that other circumstances make the 
imposition of the sanction unjust.  The court may impose a monetary sanction under Section 2023 14 
against any party, person, or attorney who fails to timely oppose a motion for discovery, if it finds 15 
that the one subject to the sanction acted without substantial justification or that other circumstances 16 
make the imposition of the sanction just.      17 
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 (d)  In any civil action alleging conduct that constitutes sexual harassment, sexual assault, or 
sexual battery, any party seeking discovery concerning the plaintiff’s sexual conduct with individuals 
other than the alleged perpetrator is required to establish specific facts showing good cause for that 
discovery, and that the matter sought to be discovered is relevant to the subject matter of the action 
and reasonably calculated to lead to the discovery of admissible evidence.  This showing shall be 
made by noticed motion and shall not be made or considered by the court at an ex parte hearing.  
This motion shall be accompanied by a declaration stating facts showing a good faith attempt at an 
informal resolution of each issue presented by the motion. 
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 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion for discovery, unless it finds that the one 
subject to the sanction acted with substantial justification or that other circumstances make the 
imposition of the sanction unjust.  The court may impose a monetary sanction under Section 2023 29 
against any party, person, or attorney who fails to timely oppose a motion for discovery, if it finds 30 
that the one subject to the sanction acted without substantial justification or that other circumstances 31 
make the imposition of the sanction just.   32 
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 [Subdivision (e) remains unchanged.] 
 
§2019 
 
 [Subdivision (a) remains unchanged.] 
 
 (b) The court shall restrict the frequency or extent of use of these discovery methods if it 
determines either of the following: 
 (1) The discovery sought is unreasonably cumulative or duplicative, or is obtainable from 
some other source that is more convenient, less burdensome, or less expensive. 
 (2) The selected method of discovery is unduly burdensome or expensive, taking into 
account the needs of the case, the amount in controversy, and the importance of the issues at stake in 
the litigation. 
 The court may make these determinations pursuant to a motion for a protective order by a 
party or other affected person.  This motion shall be accompanied by a declaration stating facts 
showing a good faith attempt at an informal resolution of each issue presented by the motion. 
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes, a motion for a protective order, unless it finds that 
the one subject to the sanctions acted with substantial justification or that other circumstances make 
the imposition of the sanction unjust.  The court may impose a monetary sanction under Section 53 
2023 against any party, person, or attorney who fails to timely oppose a motion for discovery, if it 54 
finds that the one subject to the sanction acted without substantial justification or that other 55 
circumstances make the imposition of the sanction just.   56 

57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 

 
 [Subdivisions (c) through (e) remain unchanged.] 
 
§2024 
 
 [Subdivisions (a) through (d) remain unchanged.] 
 
 (e) On motion of any party, the court may grant leave to complete discovery proceedings, or 
to have a motion concerning discovery heard, closer to the initial trial date, or to reopen discovery 
after a new trial date has been set.  This motion shall be accompanied by a declaration stating facts 
showing a reasonable and good faith attempt at an informal resolution of each issue presented by the 
motion. 
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 In exercising its discretion to grant or deny this motion, the court shall take into 
consideration any matter relevant to the leave requested, including, but not limited to, the following: 

69 
70 
71 
72 
73 
74 
75 
76 
77 
78 
79 
80 
81 
82 

 (1) The necessity and reasons for the discovery. 
 (2) The diligence or lack of diligence of the party seeking the discovery or the hearing of a 
discovery motion, and the reasons that the discovery was not completed or that the discovery motion 
was not heard earlier. 
 (3) Any likelihood that permitting the discovery or hearing the discovery motion will present 
the case from going to trial on the date set, or otherwise interfere with the trial calendar, or result in 
prejudice to any other party. 
 (4) The length of time that has elapsed between any date previously set, and the date 
presently set, for the trial of the action. 
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to extend or reopen discovery, unless it 
finds that the one subject to the sanctions acted with substantial justification or that other 
circumstances make the imposition of the sanction unjust.  The court may impose a monetary 83 
sanction under Section 2023 against any party, person, or attorney who fails to timely oppose a 84 
motion for discovery, if it finds that the one subject to the sanction acted without substantial 85 
justification or that other circumstances make the imposition of the sanction just.   86 

87 
88 
89 
90 
91 
92 
93 
94 
95 
96 
97 
98 
99 

100 
101 
102 
103 
104 
105 
106 
107 
108 
109 
110 
111 
112 
113 
114 
115 
116 
117 
118 
119 

 
 [Subdivisions (f) through (g) remain unchanged.] 
 
§2025 
 
 [Subdivisions (a) through (d) remain unchanged.] 
 
 (e)(1) The deposition of a natural person, whether or not a party to the action, shall be taken 
at a place that is, at the option of the party giving notice of the deposition, either within 75 miles of 
the deponent’s residence, or within the county where the action is pending and within 150 miles of 
the deponent’s residence, unless the court orders otherwise under paragraph (3). 
 (2) The deposition of an organization that is a party to the action shall be taken at a place that 
is, at the option of the party giving notice of the deposition, either within 75 miles of the 
organization’s principal executive or business office in California, or within the county where the 
action is pending and within 150 miles of that office.  The deposition of any other organization shall 
be taken within 75 miles of the organization’s principal executive or business office in California, 
unless the organization consents to a more distant place.  If the organization has not designated a 
principal executive or business office in California, the deposition shall be taken at a place that is, at 
the option of the party giving notice of the deposition, either within the county where the action is 
pending, or within 75 miles of any executive or business office in California of the organization. 
 (3) A party desiring to take the deposition of a natural person who is a party to the action or 
an officer, director, managing agent, or employee of a party may make a motion for an order that the 
deponent attend for deposition at a place that is more distant than that permitted under paragraph (1).  
This motion shall be accompanied by a declaration stating facts showing a reasonable and good faith 
attempt at an informal resolution of any issue presented by the motion. 
 In exercising its discretion to grant or deny this motion, the court shall take into 
consideration any factor tending to show whether the interests of justice will be served by requiring 
the deponent’s attendance at that more distance place, including, but not limited to, the following: 
 (A) Whether the moving party selected the forum. 
 (B) Whether the deponent will be present to testify at the trial of the action. 
 (C) The convenience of the deponent. 
 (D) The feasibility of conducting the deposition by written questions under Section 2028, or 
of using a discovery method other than a deposition. 
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 (E) The number of depositions sought to be taken at a place more distant than that permitted 
under paragraph (1).   
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 (F) The expense to the parties of requiring the deposition to be taken within the distance 
permitted under paragraph (1). 
 (G) The whereabouts of the deponent at the time for which the deposition is scheduled. 
 The order may be conditioned on the advancement by the moving party of the reasonable 
expenses and costs to the deponent for travel to the place of deposition. 
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to increase travel limits for party deponent, 
unless it finds that the one subject to the sanctions acted with substantial justification or that other 
circumstances make the imposition of the sanction unjust.  The court may impose a monetary 130 
sanction under Section 2023 against any party, person, or attorney who fails to timely oppose a 131 
motion for discovery, if it finds that the one subject to the sanction acted without substantial 132 
justification or that other circumstances make the imposition of the sanction just.  133 
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 [Subdivision (f) remains unchanged.] 
 
 (g) Any party served with a deposition notice that does not comply with subdivisions (b) to 
(f), inclusive, waives any error or irregularity unless that party promptly serves a written objection 
specifying that error or irregularity at least three calendar days prior to the date for which the 
deposition is scheduled, on the party seeking to take the deposition and any other attorney or party 
on whom the deposition notice was served.  If an objection is made three calendar days before the 
deposition date, the objecting party shall make personal service of that objection pursuant to Section 
1011 on the party who gave notice of the deposition.  Any deposition taken after the service of a 
written objection shall not be used against the objecting party under subdivision (u) if the party did 
not attend the deposition and if the court determines that the objection was a valid one. 
 In addition to serving this written objection, a party may also move for an order staying the 
taking of the deposition and quashing the deposition notice.  This motion shall be accompanied by a 
declaration stating facts showing a reasonable and good faith attempt at an informal resolution of any 
issue presented by the motion.  The taking of the deposition is stayed pending the determination of 
this motion. 
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to quash a deposition notice, unless it finds 
that the one subject to the sanctions acted with substantial justification or that other circumstances 
make the imposition of the sanction unjust.  The court may impose a monetary sanction under 154 
Section 2023 against any party, person, or attorney who fails to timely oppose a motion for 155 
discovery, if it finds that the one subject to the sanction acted without substantial justification or that 156 
other circumstances make the imposition of the sanction just.   157 
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 [Subdivision (h) remains unchanged.] 
 
 (i) Before, during, or after a deposition, any party, any deponent, or any other affected 
natural person or organization may promptly move for a protective order.  The motion shall be 
accompanied by a declaration stating facts showing a reasonable and good faith attempt at an 
informal resolution of each issue presented by the motion. 
 The court, for good cause shown, may make any order that justice requires to protect any 
party, deponent, or natural person or organization from unwarranted annoyance, embarrassment, or 
oppression, or undue burden and expense.  This protective order may include, but is not limited to, 
one or more of the following directions: 
 (1) That the deposition not be taken at all. 
 (2) That the deposition be taken at a different time. 
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 (3) That a video recording of the deposition testimony of a treating or consulting physician 
or of any expert witness, intended for possible use at trial under paragraph (4) of subdivision (u), be 
postponed until the moving party has had an adequate opportunity to prepare, by discovery 
deposition of the deponent, or other means, for cross-examination.  
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 (4) That the deposition be taken at a place other than that specified in the deposition notice, 
if it is within a distance permitted by subdivision (e). 
 (5) That the deposition be taken only on certain specified terms and conditions. 
 (6) That the deponent’s testimony be taken by written, instead of oral, examination. 
 (7) That the method of discovery be interrogatories to a party instead of an oral deposition. 
 (8) That the testimony be recorded in a manner different from that specified in the deposition 
notice. 
 (9) That certain matters not be inquired into. 
 (10) That the scope of the examination be limited to certain matters. 
 (11) That all or certain of the writings or tangible things designated in the deposition notice 
not be produced, inspected, or copied. 
 (12) That designated persons, other than the parties to the action and their officers and 
counsel, be excluded from attending the deposition. 
 (13) That a trade secret or other confidential research, development, or commercial 
information not be disclosed or be disclosed only to specified persons or only in a specified way. 
 (14) That the parties simultaneously file specified documents enclosed in sealed envelopes to 
be opened as directed by the court. 
 (15) That the deposition be sealed and thereafter opened only on order of the court.   
 If the motion for a protective order is denied in whole or in part, the court may order that the 
deponent provide or permit the discovery against which protection was sought on those terms and 
conditions that are just. 
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the 
one subject to the sanctions acted with substantial justification or that other circumstances make the 
imposition of the sanction unjust.  The court may impose a monetary sanction under Section 2023 199 
against any party, person, or attorney who fails to timely oppose a motion for discovery, if it finds 200 
that the one subject to the sanction acted without substantial justification or that other circumstances 201 
make the imposition of the sanction just.  202 
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 [Subdivisions (j) through (m) remained unchanged.] 
 
 (n) The deposition officer may not suspend the taking of testimony without the stipulation of 
the parties present unless any party attending the deposition including the deponent demands that the 
deposition officer suspend taking the testimony to enable that party or deponent to move for a 
protective order on the ground that the examination is being conducted in bad faith or in a manner 
that unreasonably annoys, embarrasses, or oppresses that deponent or party.  This motion shall be 
accompanied by a declaration stating facts showing a reasonable and good faith attempt at an 
informal resolution of each issue presented by the motion.  The court, for good cause shown, may 
terminate the examination or may limit the scope and manner of taking the deposition as provided in 
subdivision (i).  If the order terminates the examination, the deposition shall not thereafter be 
resumed, except on order of the court. 
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion for this protective order, unless it finds that 
the one subject to the sanctions acted with substantial justification or that other circumstances make 
the imposition of the sanction unjust.  The court may impose a monetary sanction under Section 219 
2023 against any party, person, or attorney who fails to timely oppose a motion for discovery, if it 220 
finds that the one subject to the sanction acted without substantial justification or that other 221 
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circumstances make the imposition of the sanction just.   222 
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 (o) If a deponent fails to answer any question or to produce any document or tangible thing 
under the deponent’s control that is specified in the deposition notice or a deposition subpoena, the 
party seeking discovery may move the court for an order compelling that answer or production.  This 
motion shall be made no later than 60 days after the completion of the record of the deposition, and 
shall be accompanied by a declaration stating facts showing a reasonable and good faith attempt at 
an informal resolution of each issue presented by the motion.  Notice of this motion shall be given to 
all parties, and to the deponent either orally at the examination, or by subsequent service in writing.  
If the notice of the motion is given orally, the deposition officer shall direct the deponent to attend a 
session of the court at the time specified in the notice.  Not less than five days prior to the hearing on 
this motion, the moving party shall lodge with the court a certified copy of any parts of the 
stenographic transcript of the deposition that are relevant to the motion.  If a deposition is recorded 
by audio or video technology, the moving party is required to lodge a certified copy of a transcript of 
any parts of the deposition that are relevant to the motion.  If the court determines that the answer or 
production sought is subject to discovery, it shall order that the answer be given or the production be 
made on the resumption of the deposition. 
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to compel answer or production, unless it 
finds that the one subject to the sanctions acted with substantial justification or that other 
circumstances make the imposition of the sanction unjust.  The court may impose a monetary 241 
sanction under Section 2023 against any party, person, or attorney who fails to timely oppose a 242 
motion for discovery, if it finds that the one subject to the sanction acted without substantial 243 
justification or that other circumstances make the imposition of the sanction just.  244 
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 If a deponent fails to obey an order entered under this subdivision, the failure may be 
considered a contempt of court.  In addition, if the disobedient deponent is a party to the action or an 
officer, director, managing agent, or employee of a party, the court may make those orders that are 
just against the disobedient party, or against the party with whom the disobedient deponent is 
affiliated, including the imposition of an issue sanction, an evidence sanction, or a terminating 
sanction under Section 2023.  In lieu of, or in addition to, this sanction, the court may impose a 
monetary sanction under Section 2023 against that party deponent or against any party with whom 
the deponent is affiliated. 
 
 [Subdivision (p) remains unchanged.] 
 
 (q)(1) If the deposition testimony is stenographically recorded, the deposition officer shall 
send written notice to the deponent and to all parties attending the deposition when the original 
transcript of the testimony for each session of the deposition is available for reading, correcting, and 
signing, unless the deponent and the attending parties agree on the record that the reading, 
correcting, and signing of the transcript of the testimony will be waived or that the reading, 
correcting, and signing of a transcript of the testimony will take place after the entire deposition has 
been concluded or at some other specific time.  For 30 days following each such notice, unless the 
attending parties and the deponent agree on the record or otherwise in writing to a longer or shorter 
time period, the deponent may change the form or the substance of the answer to a question, and may 
either approve the transcript of the deposition by signing it, or refuse to approve the transcript by not 
signing it. 
 Alternatively, within this same period, the deponent may change the form or the substance of 
the answer to any question and may approve or refuse to approve the transcript by means of a letter 
to the deposition officer signed by the deponent which is mailed by certified or registered mail with 
return receipt requested.  A copy of that letter shall be sent by first-class mail to all parties attending 
the deposition.  For good cause shown, the court may shorten the 30-day period for making changes, 
approving, or refusing to approve the transcript. 
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 The deposition officer shall indicate on the original of the transcript, if the deponent has not 
already done so at the office of the deposition officer, any action taken by the deponent and indicate 
on the original of the transcript, the deponent’s approval of, or failure or refusal to approve, the 
transcript.  The deposition officer shall also notify in writing the parties attending the deposition of 
any changes which the deponent timely made in person.  If the deponent fails or refuses to approve 
the transcript within the allotted period, the deposition shall be given the same effect as though it had 
been approved, subject to any changes timely made by the deponent.  However, on a seasonable 
motion to suppress the deposition, accompanied by a declaration stating facts showing a reasonable 
and good faith attempt at an informal resolution of each issue presented by the motion, the court may 
determine that the reasons given for the failure or refusal to approve the transcript require rejection 
of the deposition in whole or in part. 
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 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to suppress a deposition, unless it finds that 
the one subject to the sanctions acted with substantial justification or that other circumstances make 
the imposition of the sanction unjust.  The court may impose a monetary sanction under Section 287 
2023 against any party, person, or attorney who fails to timely oppose a motion for discovery, if it 288 
finds that the one subject to the sanction acted without substantial justification or that other 289 
circumstances make the imposition of the sanction just.  290 
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 (2) If there is no stenographic transcription of the deposition, the deposition officer shall 
send written notice to the deponent and to all parties attending the deposition that the audio or video 
recording made by, or at the direction of any party, is available for review, unless the deponent and 
all these parties agree on the record to waive the hearing or viewing of the audio or video recording 
of the testimony.  For 30 days following this notice the deponent, either in person or by signed letter 
to the deposition officer, may change the substance of the answer to any question. 
 The deposition officer shall set forth in a writing to accompany the recording any changes 
made by the deponent, as well as either the deponent’s signature identifying the deposition as his or 
her own, or a statement of the deponent’s failure to supply the signature, or to contact the officer 
within the allowed period.  When a deponent fails to contact the officer within the allotted period, or 
expressly refuses by a signature to identify the deposition as her or her own, the deposition shall be 
given the same effect as though signed.  However, on a reasonable motion to suppress the deposition, 
accompanied by a declaration stating facts showing a reasonable and good faith attempt at an 
informal resolution of each issue presented by the motion, the court may determine that the reasons 
given for the refusal to sign require rejection of the deposition in whole or in part. 
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to suppress a deposition, unless it finds that 
the one subject to the sanctions acted with substantial justification or that other circumstances make 
the imposition of the sanction unjust.  The court may impose a monetary sanction under Section 309 
2023 against any party, person, or attorney who fails to timely oppose a motion for discovery, if it 310 
finds that the one subject to the sanction acted without substantial justification or that other 311 
circumstances make the imposition of the sanction just.  312 
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 [Subdivisions (r) through (v) remain unchanged.] 
 
§2028 
 
 [Subdivisions (a) through (c) remain unchanged.] 
 
 (d)(1) A party who objects to the form of any question shall serve a specific objection to that 
question on all parties entitled to notice of the deposition within 15 days after service of the question.  
A party who fails to timely serve an objection to the form of a question waives it.  The objecting 
party shall promptly move the court to sustain the objection.  This motion shall be accompanied by a 
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declaration stating facts showing a reasonable and good faith attempt at an informal resolution of 
each issue presented by the objection and motion.  Unless the court has sustained that objection, the 
deposition officer shall propound to the deponent that question subject to that objection as to its 
form.   
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 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to sustain an objection, unless it finds that 
the one subject to the sanction acted with substantial justification or that other circumstances make 
the imposition of the sanction unjust.  The court may  impose a monetary sanction under Section 331 
2023 against any party, person, or attorney who fails to timely oppose a motion for discovery, if it 332 
finds that the one subject to the sanction acted without substantial justification or that other 333 
circumstances make the imposition of the sanction just.    334 
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 (2) A party who objects to any question on the ground that it calls for information that is 
privileged or is protected work product under Section 2018 shall serve a specific objection to that 
question on all parties entitled to notice of the deposition within 15 days after service of the question.  
A party who fails to timely serve that objection waives it.  The party propounding any question to 
which an objection is made on those grounds may then move the court for an order overruling that 
objection.  This motion shall be accompanied by a declaration stating facts constituting a reasonable 
and good faith attempt at an informal resolution of each issue presented by the objection and motion.  
The deposition officer shall not propound to the deponent any question to which a written objection 
on those grounds has been served unless the court has overruled that objection.   
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to overrule an objection, unless it finds that 
the one subject to the sanction acted with substantial justification or that other circumstances make 
the imposition of the sanction unjust.  The court may impose a monetary sanction under Section 347 
2023 against any party, person, or attorney who fails to timely oppose a motion for discovery, if it 348 
finds that the one subject to the sanction acted without substantial justification or that other 349 
circumstances make the imposition of the sanction just.    350 
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 [Subdivisions (e) through (g) remain unchanged.] 
 
§2030 
 
 [Subdivisions (a) through (d) remain unchanged.] 
 
 (e) When interrogatories have been propounded, the responding party, and any other party or 
affected natural person or organization may promptly move for a protective order.  This motion shall 
be accompanied by a declaration stating facts showing a reasonable and good faith attempt at an 
informal resolution of each issue presented by the motion.   
 The court, for good cause shown, may make any order that justice requires to protect any 
party or other natural person or organization from unwarranted annoyance, embarrassment, or 
oppression, or undue burden and expense.  This protective order may include, but is not limited to, 
one or more of the following directions: 
 (1) That the set of interrogatories, or particular interrogatories in the set, need not be 
answered.   
 (2) That, contrary to the representations made in a declaration submitted under paragraph (3) 
of subdivision (c), the number of specially prepared interrogatories is unwarranted.   
 (3) That the time specified in subdivision (h) to respond to the set of interrogatories, or to 
particular interrogatories in the set, be extended.   
 (4) That the response be made only on specified terms and conditions.   
 (5) That the method of discovery be an oral deposition instead of interrogatories to a party.   
 (6) That a trade secret or other confidential research, development, or commercial 
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information not be disclosed or be disclosed only in a certain way.   375 
376 
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 (7) That some or all of the answers to interrogatories be sealed and thereafter opened only on 
order of the court.   
 If the motion for a protective order is denied in whole or in part, the court may order that the 
party provide or permit the discovery against which protection was sought on terms and conditions 
that are just.   
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the 
one subject to the sanction acted with substantial justification or that other circumstances made the 
imposition of the sanction unjust.  The court may impose a monetary sanction under Section 2023 384 
against any party, person, or attorney who fails to timely oppose a motion for discovery, if it finds 385 
that the one subject to the sanction acted without substantial justification or that other circumstances 386 
make the imposition of the sanction just.  387 
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 [Subdivisions (f) through (j) remain unchanged.] 
 
 (k) If a party to whom interrogatories have been directed fails to serve a timely response, that 
party waives any right to exercise the option to produce writings under subdivision (f), as well as any 
objection to the interrogatories, including one based on privilege or on the protection for work 
product under Section 2018.  However, the court, on motion, may relieve that party from this waiver 
on its determination that (1) the party has subsequently served a response that is in substantial 
compliance with subdivision (f), and (2) the party’s failure to serve a timely response was the result 
of mistake, inadvertence, or excusable neglect.   
 The party propounding the interrogatories may move for an order compelling response to the 
interrogatories.  The court shall impose a monetary sanction under Section 2023 against any party, 
person, or attorney who unsuccessfully makes or opposes a motion to compel a response to 
interrogatories, unless it finds that the one subject to the sanction acted with substantial justification 
or that other circumstances make the imposition of the sanction unjust.  The court may impose a 402 
monetary sanction under Section 2023 against any party, person, or attorney who fails to timely 403 
oppose a motion for discovery, if it finds that the one subject to the sanction acted without 404 
substantial justification or that other circumstances make the imposition of the sanction just.  If a 
party then fails to obey an order compelling answers, the court may make those orders that are just, 
including the imposition of an issue sanction, an evidence sanction, or a terminating sanction under 
Section 2023.  In lieu of or in addition to that sanction, the court may impose a monetary sanction 
under Section 2023.   
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 (l) If the propounding party, on receipt of a response to interrogatories, deems that (1) an 
answer to a particular interrogatory is evasive or incomplete, (2) an exercise of the option to produce 
documents under paragraph (2) of subdivision (f) is unwarranted or the required specification of 
those documents is inadequate, or (3) an objection to an interrogatory is without merit or too general, 
that party may move for an order compelling a further response.  This motion shall be accompanied 
by a declaration stating facts showing a reasonable and good faith attempt at an informal resolution 
of each issue presented by the motion.   
 Unless notice of this motion is given within 45 days of the service of the response, or any 
supplemental response, or on or before any specific later date to which the propounding party and the 
responding party have agreed in writing, the propounding party waives any right to compel a further 
response to the interrogatories.   
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to compel a further response to 
interrogatories, unless it finds that the one subject to the sanction acted with substantial justification 
or that other circumstances make the imposition of the sanction unjust.  The court may impose a 424 
monetary sanction under Section 2023 against any party, person, or attorney who fails to timely 425 
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oppose a motion for discovery, if it finds that the one subject to the sanction acted without 426 
substantial justification or that other circumstances make the imposition of the sanction just.  427 
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 If a party then fails to obey an order compelling further response to interrogatories, the court 
may make those orders that are just, including the imposition of an issue sanction, an evidence 
sanction, or a terminating sanction under Section 2023.  In lieu of or in addition to that sanction, the 
court may impose a monetary sanction under Section 2023.   
 (m) Without leave of court, a party may serve an amended answer to any interrogatory that 
contains information subsequently discovered, inadvertently omitted, or mistakenly stated in the 
initial interrogatory.  At the trial of the action, the propounding party or any other party may use the 
initial answer under subdivision (n), and the responding party may then use the amended answer.   
 The party who propounded an interrogatory to which an amended answer has been served 
may move for an order that the initial answer to that interrogatory be deemed binding on the 
responding party for the purpose of the pending action.  This motion shall be accompanied by a 
declaration stating facts showing a reasonable and good faith attempt at an information resolution of 
each issue presented by the motion.  The court shall grant this motion if it determines that (1) the 
initial failure of the responding party to answer the interrogatory correctly has substantially 
prejudiced the party who propounded the interrogatory, (2) the responding party has failed to show 
substantial justification for the initial answer to that interrogatory, and (3) the prejudice to the 
propounding party cannot be cured either by a continuance to permit further discovery or by the use 
of the initial answer under subdivision (n).   
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to deem binding an initial answer to an 
interrogatory, unless it finds that the one subject to the sanction acted with substantial justification or 
that other circumstances make the imposition of the sanction unjust.  The court may impose a 449 
monetary sanction under Section 2023 against any party, person, or attorney who fails to timely 450 
oppose a motion for discovery, if it finds that the one subject to the sanction acted without 451 
substantial justification or that other circumstances make the imposition of the sanction just.  452 
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 [Subdivision (n) remains unchanged.] 
 
§2031 
 
 [Subdivisions (a) through (e) remain unchanged.] 
 
 (f) When an inspection of documents, tangible things or places has been demanded, the party 
to whom the demand has been directed, and any other party or affected person or organization, may 
promptly move for a protective order.  This motion shall be accompanied by a declaration stating 
facts showing a reasonable and good faith attempt at an informal resolution of each issue presented 
by the motion.   
 The court, for good cause shown, may make any order that justice requires to protect any 
party or other natural person or organization from unwarranted annoyance, embarrassment, or 
oppression, or undue burden and expense.  This protective order may include, but is not limited to, 
one or more of the following directions: 
 (1) That all or some of the items or categories of items in the inspection demand need not be 
produced or made available at all.   
 (2) That the time specified in subdivision (i) to respond to the set of inspection demands, or 
to a particular item or category in the set, be extended.   
 (3) That the place of production be other than that specified in the inspection demand.   
 (4) That the inspection be made only on specified terms and conditions.   
 (5) That a trade secret or other confidential research, development, or commercial 
information not be disclosed, or be disclosed only to specified persons or only in a specified way.   
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 (6) That the items produced be sealed and thereafter opened only on order of the court.   477 
478 
479 
480 
481 
482 
483 

 If the motion for a protective order is denied in whole or in part, the court may order that the 
party to whom the demand was directed provide or permit the discovery against which protection 
was sought on terms and conditions that are just.   
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the 
one subject to the sanction acted with substantial justification or that other circumstances make the 
imposition of the sanction unjust.  The court may impose a monetary sanction under Section 2023 484 
against any party, person, or attorney who fails to timely oppose a motion for discovery, if it finds 485 
that the one subject to the sanction acted without substantial justification or that other circumstances 486 
make the imposition of the sanction just.  487 
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 [Subdivisions (g) through (k) remain unchanged.] 
 
 (l) If a party to whom an inspection demand has been directed fails to serve a timely 
response to it, that party waives any objection to the demand, including one based on privilege or on 
the protection for work product under Section 2018.  However, the court, on motion, may relieve that 
party from this waiver on its determination that (1) the party has subsequently served a response that 
is in substantial compliance with subdivision (g), and (2) the party’s failure to serve a timely 
response was the result of mistake, inadvertence, or excusable neglect.   
 The party making the demand may move for an order compelling response to the inspection 
demand.  The court shall impose a monetary sanction under Section 2023 against any party, person, 
or attorney who unsuccessfully makes or opposes a motion to compel a response to an inspection 
demand, unless it finds that the one subject to the sanction acted with substantial justification or that 
other circumstances make the imposition of the sanction unjust.  The court may impose a monetary 501 
sanction under Section 2023 against any party, person, or attorney who fails to timely oppose a 502 
motion for discovery, if it finds that the one subject to the sanction acted without substantial 503 
justification or that other circumstances make the imposition of the sanction just.  If a party then fails 504 
to obey the order compelling a response, the court may make those orders that are just, including the 505 
imposition of an issue sanction, an evidence sanction, or a terminating sanction under Section 2023.  506 
In lieu of or in addition to that sanction, the court may impose a monetary sanction under Section 507 
2023.  508 
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 (m) If the party demanding an inspection, on receipt of a response to an inspection demand, 
deems that (1) a statement of compliance with the demand is incomplete, (2) a representation of 
inability to comply is inadequate, incomplete, or evasive, or (3) an objection in the response is 
without merit or too general, that party may move for an order compelling further response to the 
demand.  This motion (A) shall set forth specific facts showing good cause justifying the discovery 
sought by the inspection demand, and (B) shall be accompanied by a declaration stating facts 
showing a reasonable and good faith attempt at an informal resolution of any issue presented by it.   
 Unless notice of this motion is given within 45 days of the service of the response, or any 
supplemental response, or on or before any specific later date to which the demanding party and the 
responding party have agreed in writing, the demanding party waives any right to compel a further 
response to the inspection demand.   
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to compel further response to an inspection 
demand, unless it finds that the one subject to the sanction acted with substantial justification or that 
other circumstances make the imposition of the sanction unjust.  The court may impose a monetary 523 
sanction under Section 2023 against any party, person, or attorney who fails to timely oppose a 524 
motion for discovery, if it finds that the one subject to the sanction acted without substantial 525 
justification or that other circumstances make the imposition of the sanction just.  526 

527  If a party fails to obey an order compelling further response, the court may make those 
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orders that are just, including the imposition of an issue sanction, an evidence sanction, or a 
terminating sanction under Section 2023.  In lieu of or in addition to that sanction, the court may 
impose a monetary sanction under Section 2023.   

528 
529 
530 
531 
532 
533 
534 
535 
536 

 (n) If a party filing a response to a demand for inspection under subdivision (g) thereafter 
fails to permit the inspection in accordance with that party’s statement of compliance, the party 
demanding the inspection may move for an order compelling compliance.   
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to compel compliance with an inspection 
demand, unless it finds that the one subject to the sanction acted with substantial justification or that 
other circumstances make the imposition of the sanction unjust.  The court may impose a monetary 537 
sanction under Section 2023 against any party, person, or attorney who fails to timely oppose a 538 
motion for discovery, if it finds that the one subject to the sanction acted without substantial 539 
justification or that other circumstances make the imposition of the sanction just.  540 
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 If a party then fails to obey an order compelling inspection, the court may make those orders 
that are just, including the imposition of an issue sanction, an evidence sanction, or a terminating 
sanction under Section 2023.  In lieu of or in addition to that sanction, the court may impose a 
monetary sanction under Section 2023.   
 
§2032 
 
 [Subdivisions (a) through (b) remain unchanged.] 
 
 (c)(1) As used in this subdivision, plaintiff includes a cross-complainant, and defendant 
includes a cross-defendant.   
 (2) In any case in which a plaintiff is seeking recovery for personal injuries, any defendant 
may demand one physical examination of the plaintiff, provided the examination does not include 
any diagnostic test or procedure that is painful, protracted, or intrusive, and is conducted at a location 
within 75 miles of the residence of the examinee.  A defendant may make this demand without leave 
of court after that defendant has been served or has appeared in the action, whichever occurs first.  
This demand shall specify the time, place, manner, conditions, scope, and nature of the examination, 
as well as the identify and the specialty, if any, of the physician who will perform the examination.   
 (3) A physical examination demanded under this subdivision shall be scheduled for a date 
that is at least 30 days after service of the demand for it unless on motion of the party demanding the 
examination the court has shortened this time.   
 (4) The defendant shall serve a copy of the demand for this physical examination on the 
plaintiff and on all other parties who have appeared in the action.   
 (5) The plaintiff to whom this demand for a physical examination has been directed shall 
respond to the demand by a written statement that the examinee will comply with the demand as 
stated, will comply with the demand as specifically modified by the plaintiff, or will refuse, for 
reasons specified in the response, to submit to the demanded physical examination.  Within 20 days 
after service of the demand the plaintiff to whom the demand is directed shall serve the original of 
the response to it on the defendant making the demand, and a copy of the response on all other 
parties who have appeared in the action, unless on motion of the defendant making the demand the 
court has shortened the time for response, or unless on motion of the plaintiff to whom the demand 
has been directed, the court has extended the time for response.   
 (6) If a plaintiff to whom this demand for a physical examination has been directed fails to 
serve a timely response to it, that plaintiff waives any objection to the demand.  However, the court, 
on motion, may relieve that plaintiff from this waiver on its determination that (A) the plaintiff has 
subsequently served a response that is in substantial compliance with paragraph (5); and (B) the 
plaintiff’s failure to serve a timely response was the result of mistake, inadvertence, or excusable 
neglect.   
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 The defendant may move for an order compelling response and compliance with a demand 
for a physical examination.  The court shall impose a monetary sanction under Section 2023 against 
any party, person, or attorney who unsuccessfully makes or opposes a motion to compel response 
and compliance with a demand for a physical examination, unless it finds that the one subject to the 
sanction acted with substantial justification or that other circumstances make the imposition of the 
sanction unjust.  

579 
580 
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583 

The court may impose a monetary sanction under Section 2023 against any party, 584 
person, or attorney who fails to timely oppose a motion for discovery, if it finds that the one subject 585 
to the sanction acted without substantial justification or that other circumstances make the imposition 586 
of the sanction just.    587 
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 If a plaintiff then fails to obey the order compelling response and compliance, the court may 
make those orders that are just, including the imposition of an issue sanction, an evidence sanction, 
or a terminating sanction under Section 2023.  In lieu of or in addition to that sanction the court may 
impose a monetary sanction under Section 2023.   
 (7) If a defendant who has demanded a physical examination under this subdivision, on 
receipt of the plaintiff’s response to that demand, deems that any modification of the demand, or any 
refusal to submit to the physical examination is unwarranted, that defendant may move for an order 
compelling compliance with the demand.  This motion shall be accompanied by a declaration stating 
facts showing a reasonable and good faith attempt at an informal resolution of each issue presented 
by the motion.   
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to compel compliance with a demand for a 
physical examination, unless it finds that the one subject to the sanction acted with substantial 
justification or that other circumstances make the imposition of the sanction unjust.  The court may 601 
impose a monetary sanction under Section 2023 against any party, person, or attorney who fails to 602 
timely oppose a motion for discovery, if it finds that the one subject to the sanction acted without 603 
substantial justification or that other circumstances make the imposition of the sanction just.    604 
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 (8) The demand for a physical examination and the response to it shall not be filed with the 
court.  The defendant shall retain both the original of the demand, with the original proof of service 
affixed to it, and the original response until six months after final disposition of the action.  At that 
time, the original may be destroyed, unless the court, on motion of any party and for good cause 
shown, orders that the originals be preserved for a longer period.   
 
 [Subdivisions (d) through (f) remain unchanged.] 
 
 (g)(1) The attorney for the examinee or for a party producing the examinee, or that 
attorney’s representative, shall be permitted to attend and observe any physical examination 
conducted for discovery purposes, and to record stenographically or by audiotape any words spoken 
to or by the examinee during any phase of the examination.  This observer may monitor the 
examination, but shall not participate in or disrupt it.  If an attorney’s representative is to serve as the 
observer, the representative shall be authorized to so act by a writing subscribed by the attorney 
which identifies the representative.   
 If in the judgment of the observer the examiner becomes abusive to the examinee or 
undertakes to engage in unauthorized diagnostic tests and procedures, the observer may suspend it to 
enable the party being examined or producing the examinee to make a motion for a protective order.  
If the observer begins to participate in or disrupt the examination, the person conducting the physical 
examination may suspend the examination to enable the party at whose instance it is being conducted 
to move for a protective order.   
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the 
one subject to the sanction acted with substantial justification or that other circumstances make the 
imposition of the sanction unjust.  The court may impose a monetary sanction under Section 2023 629 
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against any party, person, or attorney who fails to timely oppose a motion for discovery, if it finds 630 
that the one subject to the sanction acted without substantial justification or that other circumstances 631 
make the imposition of the sanction just.    632 

633 
634 
635 
636 
637 
638 
639 
640 
641 
642 
643 
644 
645 
646 
647 
648 
649 
650 
651 
652 
653 
654 
655 
656 
657 
658 

 If the examinee submits or authorizes access to X-rays of any area of his or her body for 
inspection by the examining physician, no additional X-rays of that area may be taken by the 
examining physician except with consent of the examinee or on order of the court for good cause 
shown.   
 (2) The examiner and examinee shall have the right to record a mental examination on audio 
tape.  However, nothing in this article shall be construed to alter, amend, or affect existing case law 
with respect to the presence of the attorney for the examinee or other persons during the examination 
by agreement or court order.   
 (h) If a party submits to, or produces another for, a physical or mental examination in 
compliance with a demand under subdivision (c), an order of court under subdivision (d), or an 
agreement under subdivision (e), that party has the option of making a written demand that the party 
at whose instance the examination was made deliver to the demanding party (1) a copy of a detailed 
written report setting out the history, examinations, findings, including the results of all tests made, 
diagnoses, prognoses, and conclusions of the examiner, and (2) a copy of reports of all earlier 
examinations of the same condition of the examinee made by that or any other examiner.  If this 
option is exercised, a copy of these reports shall be delivered within 30 days after service of the 
demand, or within 15 days of trial, whichever is earlier.  The protection for work product under 
Section 2018 is waived, both for the examiner’s writings and reports and to the taking of the 
examiner’s testimony.   
 If the party at whose instance the examination was made fails to make a timely delivery of 
the reports demanded, the demanding party may move for an order compelling their delivery.  This 
motion shall be accompanied by a declaration stating facts showing a reasonable and good faith 
attempt at an informal resolution of any issue presented by the motion.   
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to compel delivery of medical reports, 
unless it finds that the one subject to the sanction acted with substantial justification or that other 
circumstances make the imposition of the sanction unjust.  The court may impose a monetary 659 
sanction under Section 2023 against any party, person, or attorney who fails to timely oppose a 660 
motion for discovery, if it finds that the one subject to the sanction acted without substantial 661 
justification or that other circumstances make the imposition of the sanction just.  662 
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 If a party then fails to obey an order compelling delivery of demanded medical reports, the 
court may make those orders that are just, including the imposition of an issue sanction, an evidence 
sanction, or a terminating sanction under Section 2023.  In lieu of or in addition to those sanctions, 
the court may impose a monetary sanction under Section 2023.  The court shall exclude at trial the 
testimony of any examiner whose report has not been provided by a party.   
 
 [Subdivision (i) remains unchanged.] 
 
 (j) A party receiving a demand for a report under subdivision (h) is entitled at the time of 
compliance to receive in exchange a copy of any existing written report of any examination of the 
same condition by any other physician, psychologist, or licensed health care practitioner.  In 
addition, that party is entitled to receive promptly any later report of any previous or subsequent 
examination of the same condition, by any physician, psychologist, or licensed health care 
practitioner.   
 If a party who has demanded and received delivery of medical reports under subdivision (h) 
fails to deliver existing or later reports of previous or subsequent examinations, a party who has 
complied with subdivision (h) may move for an order compelling delivery of  medical reports.  This 
motion shall be accompanied by a declaration stating facts showing a reasonable and good faith 
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attempt at an informal resolution of each issued presented by the motion.   681 
682 
683 
684 

 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to compel delivery of medical reports, 
unless it finds that the one subject to the sanction acted with substantial justification or that other 
circumstances make the imposition of the sanction unjust.  The court may impose a monetary 685 
sanction under Section 2023 against any party, person, or attorney who fails to timely oppose a 686 
motion for discovery, if it finds that the one subject to the sanction acted without substantial 687 
justification or that other circumstances make the imposition of the sanction just.  688 
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 If a party then fails to obey an order compelling delivery of medical reports, the court may 
make those orders that are just, including the imposition of an issue sanction, an evidence sanction, 
or a terminating sanction under Section 2023.  In lieu of or in addition to the sanction, the court may 
impose a monetary sanction under Section 2023.  The court shall exclude at trial the testimony of 
any health care practitioner whose report has not been provided by a party ordered to do so by the 
court.   
 
 [Subdivision (k) remains unchanged.] 
 
§2033 
 
 [Subdivisions (a) through (d) remain unchanged.] 
 
 (e) When requests for admission have been made, the responding party may promptly move 
for a protective order.  This motion shall be accompanied by a declaration stating facts showing a 
reasonable and good faith attempt at an informal resolution of each issue presented by the motion.   
 The court, for good cause shown, may make any order that justice requires to protect any 
party from unwarranted annoyance, embarrassment, oppression, or undue burden and expense.  This 
protective order may include, but is not limited to, one or more of the following directions: 
 (1) That the set of admission requests, or particular requests in the set, need not be answered 
at all.   
 (2) That, contrary to the representations made in a declaration submitted under paragraph (3) 
of subdivision (c), the number of admission requests is unwarranted. 
 (3) That the time specified in subdivision (h) to respond to the set of admission requests, or 
to particular requests in the set, be extended.   
 (4) That a trade secret or other confidential research, development, or commercial 
information not be admitted or be admitted only in a certain way.   
 (5) That some or all of the answers to requests for admission be sealed and thereafter opened 
only on order of the court.   
 If the motion for a protective order is denied in whole or in part, the court may order that the 
responding party provide or permit the discovery against which protection was sought on terms and 
conditions that are just.   
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the 
one subject to the sanction acted with substantial justification or that other circumstances make the 
imposition of the sanction unjust.  The court may impose a monetary sanction under Section 2023 724 
against any party, person, or attorney who fails to timely oppose a motion for discovery, if it finds 725 
that the one subject to the sanction acted without substantial justification or that other circumstances 726 
make the imposition of the sanction just.    727 
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 [Subdivisions (f) through (k) remain unchanged.] 
 
 (l) If the party requesting admissions, on receipt of a response to the requests, deems that (1) 
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an answer to a particular request is evasive or incomplete, or (2) an objection to a particular request 
is without merit or too general, that party may move for an order compelling a further response.  The 
motion shall be accompanied by a declaration stating facts showing a reasonable and good faith 
attempt at an informal resolution of each issue presented by the motion.   
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 Unless notice of this motion is given within 45 days of the service of the response, or any 
supplemental response, or any specific later date to which the requesting party and the responding 
party have agreed in writing, the requesting party waives any right to compel further response to the 
requests for admission.   
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to compel further response, unless it finds 
that the one subject to the sanction acted with substantial justification or that other circumstances 
make the imposition of the sanction unjust.  The court may impose a monetary sanction under 743 
Section 2023 against any party, person, or attorney who fails to timely oppose a motion for 744 
discovery, if it finds that the one subject to the sanction acted without substantial justification or that 745 
other circumstances make the imposition of the sanction just.  746 
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 If a party then fails to obey an order compelling further response to requests for admission, 
the court may order that the matters involved in the requests be deemed admitted.  In lieu of or in 
addition to this order, the court may impose a monetary sanction under Section 2023.   
 
 [Subdivisions (m) through (o) remain unchanged.] 
 
§2034 
 
 [Subdivisions (a) through (d) remain unchanged.] 
 
 (e) A party who has been served with a demand to exchange information concerning expert 
trial witnesses may promptly move for a protective order.  This motion shall be accompanied by a 
declaration stating facts showing a reasonable and good faith attempt at an informal resolution of 
each issue presented by the motion.   
 The court, for good cause shown, may make any order that justice requires to protect any 
party from unwarranted annoyance, embarrassment, oppression, or undue burden and expense.  The 
protective order may include, but is not limited to, one or more of the following directions: 
 (1) That the demand be quashed because it was not timely served. 
 (2) That the date of exchange be earlier or later than that specified in the demand. 
 (3) That the exchange be made only on specified terms and conditions.   
 (4) That the production and exchange of any reports and writings of experts be made at a 
different place or at a different time than specified in the demand. 
 (5) That some or all of the parties be divided into sides on the basis of their identity of 
interest in the issues in the action, and that the designation of any experts as described in paragraph 
(2) of subdivision (a) be made by any side so created. 
 (6) That a party or a side reduce the list of employed or retained experts designated by that 
party or side under paragraph (2) of subdivision (a).   
 If the motion for a protective order is denied in whole or in part, the court may order that the 
parties against whom the motion is brought, provide or permit the discovery against which the 
protection was sought on those terms and conditions that are just.   
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the 
one subject to the sanction acted with substantial justification or that other circumstances make the 
imposition of the sanction unjust.  The court may impose a monetary sanction under Section 2023 780 
against any party, person, or attorney who fails to timely oppose a motion for discovery, if it finds 781 
that the one subject to the sanction acted without substantial justification or that other circumstances 782 
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make the imposition of the sanction just.  783 
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 [Subdivisions (f) through (h) remain unchanged.] 
 
 (i) On receipt of an expert witness list from a party, any other party may take the deposition 
of any person on the list.  The procedures for taking oral and written depositions set forth in Sections 
2025, 2026, 2027, and 2028 apply to a deposition of a listed trial expert witness except as follows: 
 (1) The deposition of any expert described in paragraph (2) of subdivision (a) shall be taken 
at a place that is within 75 miles of the courthouse where the action is pending.  However, on motion 
for a protective order by the party designating an expert witness, and on a showing of exceptional 
hardship, the court may order that the deposition be taken at a more distant place from the 
courthouse.   
 (2) A party desiring to depose any expert witness, other than a party or employee of a party, 
who is either (A) an expert described in paragraph (2) of subdivision (a) except one who is a party or 
an employee of a party, (B) a treating physician and surgeon or other treating health care practitioner 
who is to be asked during the deposition to express opinion testimony, including opinion or factual 
testimony regarding the past or present diagnosis or prognosis made by the practitioner or the 
reasons for a particular treatment decision made by the practitioner, but not including testimony 
requiring only the reading of words and symbols contained in the relevant medical record or, if those 
words and symbols are not legible to the deponent, the approximation by the deponent of what those 
words or symbols are, or (C) an architect, professional engineer, or licensed land surveyor, who was 
involved with the original project design or survey for which he or she is asked to express an opinion 
within his or her expertise and relevant to the action or proceeding, shall pay the expert’s reasonable 
and customary hourly or daily fee for any time spent at the deposition from the time noticed in the 
deposition subpoena or from the time of the arrival of the expert witness should that time be later 
than the time noticed in the deposition subpoena, until the time the expert witness is dismissed from 
the deposition, whether or not the expert is actually deposed by any party attending the deposition.  If 
any counsel representing the expert or a nonnoticing party is late to the deposition, the expert’s 
reasonable and customary hourly or daily fee for the time period determined from the time noticed in 
the deposition subpoena until the counsel’s late arrival, shall be paid by that tardy counsel.  
However, the hourly or daily fee shall not exceed the fee charged the party who retained the expert 
except where the expert donated his or her services to a charitable or other nonprofit organization.  A 
daily fee shall only be charged for a full day of attendance at a deposition or where the expert was 
required by the deposing party to be available for a full day and the expert necessarily had to forego 
all business he or she would have otherwise conducted that day but for the request that he or she be 
available all day for the scheduled deposition.  In a worker’s compensation case arising under 
Division 4 (commencing with Section 3201) or Division 4.5 (commencing with Section 6100) of the 
Labor Code, a party desiring to depose any expert on another party’s expert witness list shall pay this 
fee.   
 The party taking the deposition shall either accompany the service of the deposition notice 
with a tender of the expert’s fee based on the anticipated length of the deposition or tender that fee at 
the commencement of the deposition.  The expert’s fee shall be delivered to the attorney for the party 
designating the expert.  If the deposition of the expert takes longer than anticipated, the party giving 
notice of the deposition shall pay the balance of the expert’s fee within five days of receipt of an 
itemized statement from the expert.  The party designating the expert is responsible for any fee 
charged by the expert for preparing for the deposition and for traveling to the place of the deposition, 
as well as for any travel expenses of the expert.   
 (3) The service of a proper deposition notice accompanied by the tender of the expert 
witness fee described in paragraph (2) is effective to require the party employing or retaining the 
expert to produce the expert for the deposition.  If the party noticing the deposition fails to tender the 
expert’s fee under paragraph (2), the expert shall not be deposed at that time unless the parties 
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stipulate otherwise. 834 
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 (4) If a party desiring to take the deposition of an expert witness under this subdivision 
deems that the hourly or daily fee of that expert for providing deposition testimony is unreasonable, 
that party may move for an order setting the compensation of that expert.  This motion shall be 
accompanied by a declaration stating facts showing a reasonable and good faith attempt at an 
informal resolution of each issue presented by the motion.  Notice of this motion shall also be given 
to the expert.  In any such attempt at an informal resolution, either the party or the expert shall 
provide the other with (A) proof of the ordinary and customary fee actually charged and received by 
that expert for similar services provided outside the subject litigation, (B) the total number of times 
the presently demanded fee has ever been charged and received by that expert, and (C) the frequency 
and regularity with which the presently demanded fee has been charged and received by that expert 
within the two-year period preceding the hearing on the motion.   
 In addition to any other facts or evidence, the expert or the party designating the expert shall 
provide, and the court’s determination as to the reasonableness of the fee shall be based upon (A) 
proof of the ordinary and customary fee actually charged and received by that expert for similar 
services provided outside the subject litigation, (B) the total number of times the presently demanded 
fee has ever been charged and received by that expert, and (C) the frequency and regularity with 
which the presently demanded fee has been charged and received by that expert within the two-year 
period preceding the hearing on the motion.  Provisions (B) and (C) shall apply to actions filed after 
January 1, 1994.  The court may also consider the ordinary and customary fees charged by similar 
experts for similar services within the relevant community and any other factors the court deems 
necessary or appropriate to make its determination.   
 Upon a determination that the fee demanded by that expert is unreasonable, and based upon 
the evidence and factors considered, the court shall set the fee of the expert providing testimony.   
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to set the expert witness fee, unless it finds 
that the one subject to the sanction acted with substantial justification or that other circumstances 
make the imposition of the sanction unjust.  The court may impose a monetary sanction under 861 
Section 2023 against any party, person, or attorney who fails to timely oppose a motion for 862 
discovery, if it finds that the one subject to the sanction acted without substantial justification or that 863 
other circumstances make the imposition of the sanction just.  864 

865 
866 
867 
868 
869 
870 
871 
872 
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875 
876 
877 
878 
879 
880 
881 
882 
883 
884 

 
 [Subdivision (j) remains unchanged.] 
 
 (k) On motion of any party who has engaged in a timely exchange of expert witness 
information, the court may grant leave to (1) augment that party’s expert witness list and declaration 
by adding the name and address of any expert witness whom that party has subsequently retained, or 
(2) amend that party’s expert witness declaration with respect to the general substance of the 
testimony that an expert previously designated is expected to give.  This motion shall be made at a 
sufficient time in advance of the time limit for the completion of discovery under Section 2024 to 
permit the deposition of any expert to whom the motion relates to be taken within that time limit.  
However, under exceptional circumstances, the court may permit the motion to be made at a later 
time.  This motion shall be accompanied by a declaration stating facts showing a reasonable and 
good faith attempt at an informal resolution of each issue presented by the motion.  The demand, and 
all expert witness lists and declarations exchanged in response to it, shall be lodged with the court 
when their contents become relevant to an issue in any pending matter in the action.  The court shall 
grant leave to augment or amend an expert witness list or declaration only after taking into account 
the extent to which the opposing party has relied on the list of expert witnesses, and after 
determining that any party opposing the motion will not be prejudiced in maintaining that party’s 
action or defense on the merits, and that the moving party either (1) would not in the exercise of 
reasonable diligence have determined to call that expert witness or have decided to offer the different 
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or additional testimony of that expert witness, or (2) failed to determine to call that expert witness, or 
to offer the different or additional testimony of that expert witness as a result of mistake, 
inadvertence, surprise, or excusable neglect, provided that the moving party (1) has sought leave to 
augment or amend promptly after deciding to call the expert witness or to offer the different or 
additional testimony, and (2) has promptly thereafter served a copy of the proposed expert witness 
information concerning the expert or the testimony described in subdivision (f) on all other parties 
who have appeared in the action.  Leave shall be conditioned on the moving party making the expert 
available immediately for a deposition under subdivision (i), and on such other terms as may be just, 
including, by not limited to, leave to any party opposing the motion to designate additional expert 
witnesses or to elicit additional opinions from those previously designated, a continuance of the trial 
for a reasonable period of time, and the awarding of costs and litigation expenses to any party 
opposing the motion. 

885 
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887 
888 
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890 
891 
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895 
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899 

 The court shall impose a monetary sanction under Section 2023 against any party, person or 
attorney who unsuccessfully makes or opposes a motion to augment or amend expert witness 
information, unless it finds that the one subject to the sanction acted with substantial justification or 
that other circumstances made the imposition of the sanction unjust.  The court may impose a 900 
monetary sanction under Section 2023 against any party, person, or attorney who fails to timely 901 
oppose a motion for discovery, if it finds that the one subject to the sanction acted without 902 
substantial justification or that other circumstances make the imposition of the sanction just.  903 
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 (l) On motion of any party who has failed to submit expert witness information on the date 
specified in a demand for that exchange, the court may grant leave to submit that information on a 
later date.  This motion shall be made a sufficient time in advance of the time limit for the 
completion of discovery under Section 2024 to permit the deposition of any expert to whom the 
motion relates to be taken within that time limit.  However, under exceptional circumstances, the 
court may permit the motion to be made at a later time.  This motion shall be accompanied by a 
declaration stating facts showing a reasonable and good faith attempt at an informal resolution of 
each issue presented by the motion. 
 The court shall grant leave to submit tardy expert witness information only after taking into 
account the extent to which the opposing party has relied on the absence of a list of expert witnesses, 
and determining that any party opposing the motion will not be prejudiced in maintaining that party’s 
action or defense on the merits, and that the moving party (1) failed to submit that information as the 
result of mistake, inadvertence, surprise, or excusable neglect, (2) sought that leave promptly after 
learning of the mistake, inadvertence, surprise, or excusable neglect, and (3) has promptly thereafter 
served a copy of the proposed expert witness information described in  subdivision (f) on all other 
parties who have appeared in the action.  This order shall be conditioned on the moving party 
making that expert available immediately for a deposition under subdivision (i), and on such other 
terms as may be just, including, but not limited to, leave to any party opposing the motion to 
designate additional expert witnesses or to elicit additional opinions from those previously 
designated, a continuance of the trial for a reasonable period of time, and the awarding of costs and 
litigation expenses to any party opposing the motion. 
 The court shall impose a monetary sanction under Section 2023 against any party, person, or 
attorney who unsuccessfully makes or opposes a motion to submit tardy expert witness information, 
unless it finds that the one subject to the sanction acted with substantial justification or that other 
circumstances make the imposition of the sanction unjust.  The court may impose a monetary 928 
sanction under Section 2023 against any party, person, or attorney who fails to timely oppose a 929 
motion for discovery, if it finds that the one subject to the sanction acted without substantial 930 
justification or that other circumstances make the imposition of the sanction just.  931 

932 
933 

 
 [Subdivisions (m) through (n) remain unchanged.] 
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 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Fernando Valley Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  The Code of Civil Procedure, at sections 2017, 2019, 2024, 2025, 2028, 2030, 2031, 2032, 
2033, and 2034, specifies that the court shall impose a monetary sanction under section 2023 against any 
party or attorney who unsuccessfully makes or opposes a motion.  It is silent as to whether sanctions can 
be imposed if a party does not file an opposition to the motion. 
 
This Resolution:  Provides proper checks and balances pertaining to litigants, and a level playing field.  
Also, this resolution will ensure that parties are being cooperative under discovery rules, and any 
violation of the Discovery Act is addressed by sanctions. 
 
The Problem:  Under the Code of Civil Procedure some judges interpret the present law in such a fashion 
that they take the position that they do not have the authority to order sanctions where a party has not filed 
an opposition to the discovery motion.  A party can fail to honor their duties under the discovery statute 
and escape sanction if they do not file an opposition to the resulting discovery motion. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  James Felton, Greenberg & Bass, 16000 Ventura 
Blvd., Ste. 1000, Encino, CA 91436, (818) 382-6200, e-mail jrf@greenbass.com 
 
RESPONSIBLE FLOOR DELEGATE:  Tamila C. Jensen 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The proposed change effectively forces the non-responding party to oppose all discovery motions.  There 
may be a number of legitimate reasons why a party might not want to oppose a discovery motion.  
Similarly, should a party be subject to monetary sanctions because their opposition was filed late?  
Indeed, what if the untimeliness were do to a mistake by the attorney service, this resolution would have 
the party and/or attorney subject to monetary sanctions in that instance.  There are already remedies 
available to the court to address a late filed opposition, e.g. disregard the late filed opposition.  It also 
appears that the actual problem identified by the proponent is that some parties file stealth oppositions 
with different titles such as response or reply in an attempt to avoid sanctions by not having “opposed” 
the discovery motion.  While the Delegation of the San Diego County Bar Association does not condone 
such tactics, it does not believe that the proffered amendments correct the problem. 
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RESOLUTION 1-10-03 
 

DIGEST 
Enforcement of Judgments:  Third Party Claims 
Adds Code of Civil Procedure section 720.440 to provide that a prevailing judgment creditor may recover 
attorney fees and costs in contesting a third party claim in response to a writ of execution. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution adds Code of Civil Procedure section 720.440 to provide that a prevailing judgment 
creditor may recover attorney fees and costs in contesting a third party claim in response to a writ of 
execution.  This resolution should be approved in principle because it would protect judgment creditors 
from having to incur unnecessary expenses to contest meritless third-party claims to property subject to 
execution. 
 
A person who claims a superior interest in property levied upon during execution of a judgment may file a 
claim for the release of the property.  (Code Civ. Proc., § 720.210.)  The judgment creditor must then file 
a petition for the adjudication of the claim within 15 days or face release of the property.  (Code Civ. 
Proc., § 720.310, subd. (a).)  Since there is virtually no disincentive or accountability for filing a third-
party claim that has no substance whatsoever, a malicious third party can block execution with little 
effort.  This forces the judgment creditor to incur additional attorney fees and costs to obtain an 
adjudication of the third-party claim.  The resolution would require a claimant who acted in bad faith to 
pay the creditor’s attorney fees, thereby discouraging the filing of obviously meritless claims. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Code of Civil Procedure section 720.440 to read as follows: 
 
1 §720.440 

In an action or proceeding maintained pursuant to this chapter, the court shall award 2 
reasonable attorneys’ fees to the prevailing party unless the party against whom sanctions are to be 3 

4 levied has acted with substantial justification. 
 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  There is no statute that provides for the recovery of attorney’s fees and costs to a 
prevailing judgment creditor in connection with the determination of the validity of a third party claim 
even though the third party is entitled to attorneys’ fees and costs if he/she prevails. 
 
This Resolution:  Adds Code of Civil Procedure section 720.440 to provide that a prevailing judgment 
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creditor may recover attorneys fees and costs on a hearing to determine the validity of a third party claim 
upon a writ of execution. 
 
The Problem:  When real or personal property is levied upon in the enforcement of a judgment, a third 
party may assert a superior interest in the property levied upon by serving a third party claim on the 
levying officer.  The filing of a third party claim stops the levy and the property will ultimately be 
released from the levy unless the judgment creditor posts an undertaking and thereafter files a motion to 
determine that the third party claim is not proper.  The undertaking is posted to pay for the judgment 
debtor’s costs and legal fees if he prevails on the third party claim. There is, however, no companion 
statute allowing for attorney's fees and costs to the judgment creditor in the event that he prevails at the 
hearing on the motion.  Case law is inconsistent in applying one-sided attorney fee statutes to the 
prevailing party.  This resolution will ensure that a prevailing judgment creditor will be entitled to fees 
and costs when put to the expense of a hearing to determine a third party claim.  Fairness dictates that the 
prevailing party be entitled to request attorney’s fees and costs when a third party claim is adjudicated. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Janet M. Frangie, Narvid Scott Schwartz & Frangie, 
LLP, 15060 Ventura Boulevard, Suite 490, Sherman Oaks, CA 91403-2426, voice (818) 907-8986; fax 
(818) 907-9896; e-mail jfrangie@nssf-llp.com 
 
RESPONSIBLE FLOOR DELEGATE:  Janet M. Frangie 
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RESOLUTION 1-11-03 
 

DIGEST 
Actions on Contract:  Determining Prevailing Party 
Amends Civil Code section 1717 to provide uniform standards for determining the prevailing party 
entitled to attorney fees in a contract action, and to provide for recovery of costs in such actions. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Civil Code section 1717 to provide uniform standards for determining the 
prevailing party entitled to attorney fees in a contract action, and to provide for recovery of costs in such 
actions.  This resolution should be disapproved because case law already provides adequate guidelines for 
determining the prevailing party, and because the recovery of costs is available under other statutes. 
 
In Hsu v. Abbara (1995) 9 Cal.4th 863, the Supreme Court recognized there are many cases in which a 
party in contract litigation realizes only a partial or mixed victory, prevailing on less than all its claims or 
recovering less than all the damages requested.  The Supreme Court directed trial courts in such cases to 
“compare the relief awarded on the contract claim or claims with the parties’ demands on those same 
claims and their litigation objectives as disclosed by the pleadings, trial briefs, opening statements, and 
similar sources.”  (Id. at pp. 876-877, citing Bank of Idaho v. Pine Avenue Associates (1982) 137 
Cal.App.3d 5, 15.)  The trial court exercises its discretion in determining who is the “prevailing party,” 
guided by equitable considerations.  (Hsu, supra, at p. 877; see also Scott Co. v. Blount, Inc. (1999) 20 
Cal.4th 1103, 1109.) 
 
The proponent seeks to take away this discretion, contending the guidelines of Code of Civil Procedure 
section 1032 should be followed in determining who the prevailing party is in a section 1717 action.  
Section 1032, however, is ill-suited to contract actions, since it defines a “prevailing party” as the party 
recovering a net monetary award or a defendant against whom no relief is awarded.  (Code Civ. Proc., § 
1032, subd. (a)(4).)  These rigid guidelines conflict with an equitable analysis of the party’s success with 
respect to the enforcement of other contractual rights, such as the use of property or other non-monetary 
issues.  The case law applying section 1717 makes clear these non-monetary factors must be considered 
in determining which party to a contract best fulfilled its objectives in the litigation, and thus “prevailed.” 
(See, e.g., Sears v. Baccaglio (1998) 60 Cal.App.4th 1136.) 
 
The Legislature has already implicitly recognized that different standards should apply to the 
determination of the “prevailing party” in contract actions.  It enacted Code of Civil Procedure section 
1032, which defines “prevailing party” for civil actions generally, in 1986.  One year later, the Legislature 
amended Civil Code section 1717 to add the words “for purposes of this section” in subdivision (b)(1).  
This later amendment shows that the Legislature intended to grant trial courts different levels of 
discretion in determining the “prevailing party” in contract actions as opposed to other actions.  This 
limitation is logical, for the reasons discussed above, and consistent with the different considerations 
applicable to contract actions as expressed in Hsu and other cases. 
 
Finally, Code of Civil Procedure sections 1032 and 1033.5 already provide for the recovery of costs by a 
prevailing party in any action, including those based on contract.  Thus, there is no reason to amend 
section 1717 to provide separately for the recovery of costs. 

1-11-1 



 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Civil Code section 1717 to read as follows:  
 
1 
2 
3 
4 
5 

§1717 
 (a) In any action on a contract, where the contract specifically provides that attorney’s fees 
and costs, which are incurred to enforce that contract, shall be awarded to one of the parties or to the 
prevailing party, then the party who is determined to be the party prevailing on the contract, whether 
he or she is the party specified in the contract or not, shall be entitled to reasonable fees in addition to 
other costs, as determined by Code of Civil Procedure section 1033.5.  6 

7 
8 
9 

10 
11 

 Where a contract provides for attorney’s fees or other costs, as set forth above, that provision 
shall be construed as applying to the entire contract, unless each party was represented by counsel in 
the negotiation and execution of the contract, and the fact of that representation is specified in the 
contract.  
 Reasonable attorney’s fees shall be fixed by the court, and shall be an element of the costs of 
suit as determined by Code of Civil Procedure section 1033.5.  12 
 Attorney’s fees or other costs provided for by this section shall not be subject to waiver by 
the parties to any contract which is entered into after the effective date of this section.  Any provision 
in any such contract which provides for a waiver of attorney’s fees 

13 
14 

or other such costs is void.  15 
16 
17 
18 

 (b)(1) The court, upon notice and motion by a party, shall determine who is the party 
prevailing on the contract for purposes of this section, whether or not the suit proceeds to final 
judgment.  Except as provided in paragraph (2), the party prevailing on the contract shall be the party 
who recovered a greater relief in the action on the contract as determined by Code of Civil Procedure 19 

20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 

section 1032(a)(4).  The court may also determine that there is no party prevailing on the contract for 
purposes of this section.  
 (2) Where an action has been voluntarily dismissed or dismissed pursuant to a settlement of 
the case, there shall be no prevailing party for purposes of this section.  
Where the defendant alleges in his or her answer that he or she tendered to the plaintiff the full 
amount to which he or she was entitled, and thereupon deposits in court for the plaintiff, the amount 
so tendered, and the allegation is found to be true, then the defendant is deemed to be a party 
prevailing on the contract within the meaning of this section.  
 Where a deposit has been made pursuant to this section, the court shall, on the application of 
any party to the action, order the deposit to be invested in an insured, interest-bearing account.  
Interest on the amount shall be allocated to the parties in the same proportion as the original funds 
are allocated  
 (c) In an action which seeks relief in addition to that based on a contract, if the party 
prevailing on the contract has damages awarded against it on causes of action not on the contract, the 
amounts awarded to the party prevailing on the contract under this section shall be deducted from 
any damages awarded in favor of the party who did not prevail on the contract.  If the amount 
awarded under this section exceeds the amount of damages awarded the party not prevailing on the 
contract, the net amount shall be awarded the party prevailing on the contract and judgment may be 
entered in favor of the party prevailing on the contract for that net amount.  

 
 (Proposed new language underlined; language to be deleted stricken.)  
 
PROPONENT:  Santa Clara County Bar Association  
 
STATEMENT OF REASONS  
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Existing Law:  Makes reciprocal an entitlement to attorney’s fees for the parties in an action on a contract 
and establishes a discretionary standard for a court to determine the prevailing party entitled to those fees 
or that no party prevailed in the action.  
 
This Resolution:  (1) Harmonizes the existing statutory standards for determining a prevailing party on an 
action on contract by requiring that a determination under section 1717 employ the same standards 
established by Code of Civil Procedure section 1032, and (2) clarifies that section 1717 authorizes the 
prevailing party to receive an award of costs other than attorney’s fees in a manner consistent with costs 
allowed by section 1033.5.  
 
The Problem:  Very often a party successful in a contract action will face separate statutory standards 
under Code of Civil Procedure section 1032 and Civil Code section 1717 to establish itself as a 
“prevailing party” entitled to attorney’s fees and other costs.  The differing standard under section 1717 
often creates uncertainty regarding whether a party is entitled to attorney’s fees despite satisfying the 
criteria of section 1032.  Moreover, the language of section 1717 does not clearly entitle a prevailing 
party to costs other than attorney’s fees.  
 
Code of Civil Procedure section 1032 governs “any action or proceeding” and mandates prevailing party 
status when a party is (a) “the party with a net monetary recovery”, (b) “a defendant in whose favor a 
dismissal is entered”, (c) “a defendant where neither plaintiff nor defendant obtains any relief”, or (d) “a 
defendant as against those plaintiffs who do not recover any relief against that defendant.”  Under section 
1032(a)(4), when a party recovers other than monetary relief and in situations other than as specified by 
the enumerated criteria, a court has discretion to determine the prevailing party and can decide whether or 
not to award fees and other costs.  Code of Civil Procedure sections 1033.5(a)(10)(A) and 1033.5(b) 
expressly allow recovery of costs beyond attorney’s fees under section 1032 when authorized by contract.  
 
In contrast, Civil Code section 1717 provides a separate, discretionary standard to award attorney’s fees 
in contract actions.  Section 1717 directs that the prevailing party “shall be the party who recovered a 
greater relief in the action on the contract” irrespective of section 1032(a)(4).  This standard has required 
courts to engage in a subjective comparison of a party’s litigation objectives with the results achieved in 
the action.  See, Scott v. Blount, Inc. (1999) 20 Cal.4th 1103, 1109 (quoting Hsu v. Abbara (1995) 9 Cal.4th 
863, 876 [“When a party obtains a simple, unqualified victory by completely prevailing on or defeating 
all contract claims in the action and the contract contains a provision for attorney fees, section 1717 
entitles the successful party to recover reasonable attorney fees incurred in prosecution or defense of 
those claims.”]).  Moreover, section 1717 does not consistently provide that a prevailing party is entitled 
to costs authorized by sections 1032 and 1033.5, other than attorney’s fees.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Jeffrey K. Lee, DAY CASEBEER MADRID & 
BATCHELDER, LLP, 20300 Stevens Creek Boulevard, Suite 400, Cupertino, CA 95014, voice (408) 
342-4552, fax (408) 873-0220, e-mail Jeffrey_K_Lee@hotmail.com  
 
RESPONSIBLE FLOOR DELEGATE:  Jeffrey K. Lee 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
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The proponent attempts to create a distinction without a difference.  Both Code of Civil Procedure section 
1032 and Civil Code section 1717 give the trial court discretion to determine who the prevailing party is 
where certain specific criteria are not present. (Compare Code of Civ. Proc., §1032, subd. (a)(4) with 
Scott v. Blount, Inc. (1999) 20 Cal.4th 1103, 1109 [If neither party achieves a complete victory on all the 
contract claims, it is within the discretion of the trial court to determine which party prevailed on the 
contract or whether, on balance, neither party prevailed sufficiently to justify an award of attorney fees].)  
It therefore appears that the proponent is either not cognizant of this similarity or is otherwise attempting 
to be subversive.  As a final point, Civil Code section 1717 was specifically amended to change 
“prevailing party” to the current language of “prevailing party on the contract” which demonstrates a 
specific legislative intent to limit its impact where the parties have contractually agreed to provide for an 
award of attorney’s fees.   
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RESOLUTION 1-12-03 
 
DIGEST 
SLAPP Motions:  Trial Court Discretion to Award Attorney Fees
Amends Code of Civil Procedure section 425.16 to make the award of attorney fees to a defendant 
prevailing on a special motion to strike discretionary, rather than mandatory. 
 
RESOLUTIONS COMMITTEE RECOMMENDATIONS 
APPROVE IN PRINCIPLE  
 
History:
Similar to resolution 10-12-02, which was disapproved. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 425.16 to make the award of attorney fees to a 
defendant prevailing on a special motion to strike discretionary, rather than mandatory.  This resolution 
should be approved in principle because case law has expanded the scope of the SLAPP motion beyond 
the intent of the Legislature.   
 
SLAPP (Strategic Lawsuit Against Public Participation) suits are generally meritless suits brought by 
large private interests to deter common citizens from exercising their political or legal rights or to punish 
them for doing so.  (Wilcox v. Superior Court (1994) 27 Cal.App.4th 809, 816.)  However, in recent 
decisions, appellate courts have significantly reduced the requirement that the lawsuit be filed to “chill the 
valid exercise of the constitutional rights of freedom of speech and petition for the redress of grievances” 
in order to be claimed as a SLAPP suit.  (Equillon Enterprises, LLC v. Consumer Cause, Inc.(2002) 29 
Cal.4th 53, 58; City of Cotati v. Cashman (2002) 29 Cal.4th 69, 76.)  Instead, the courts appear to be 
expanding the concept of “matters of public significance” to include an ever larger number of suits.  (See, 
e.g., Stroock, Stroock & Lavan v. Tendler (2002) 102 Cal.App.4th 318.)   
 
The effect of this expansion is to increasingly allow large corporations and insurance defense counsel to 
file SLAPP motions.  If on such motion the trial court determines the case should not proceed, under 
section 425.16 as currently written, it is forced to award attorney fees against the plaintiff, regardless of 
whether it feels the case is truly a SLAPP.  (See White v. Lieberman (2002) 103 Cal.App.4th 210.)  Such 
mandatory fee shifting makes courts reluctant to grant SLAPP motions and any legitimate defense 
motions brought concurrently with the SLAPP motion.   
 
In addition, existing section 425.16 provides that a moving defendant who loses a SLAPP motion is only 
liable for attorney fees if the trial court, in its discretion, finds the motion to be “frivolous or intended to 
cause unnecessary delay.”  (Code Civ. Proc., § 425.16, subd. (c).)  This resolution would begin to give 
plaintiffs and defendants equivalent standards, as in Civil Code section 1717, which renders unilateral 
attorney fees clauses in contracts bilateral. 
 
SECTION/COMMITTEE REPORT 
 
THE STATE BAR’S COMMITTEE ON ADMINISTRATION OF JUSTICE  
 
Recommendation:  DISAPPROVE 
 
Reasons: 
Some members of the Committee on Administration of Justice (“CAJ”) believe that switching from a 
mandatory fee-shifting paradigm to a permissive fee-shifting paradigm (by changing "shall" to "may") 
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would undercut the “private attorney general” aspect of the statute.  Assuming a change to permissive fee-
shifting were to be made, CAJ agrees that making that change would create serious problems, in the 
absence of any guidance to the courts regarding when a defendant who prevails on a special motion to 
strike should (or should not) be awarded its fees.  While CAJ takes no position at this time regarding fee-
shifting in general, it does believe that parties, counsel, and the courts must be given clear guidance as to 
when a prevailing defendant should or should not receive its reasonable fees.  That guidance is absent 
from this proposal. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 425.16 to read as follows: 
 

§425.16 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 

 (a) The Legislature finds and declares that there has been a disturbing increase in lawsuits 
brought primarily to chill the valid exercise of the constitutional rights of freedom of speech and 
petition for the redress of grievances. The Legislature finds and declares that it is in the public 
interest to encourage continued participation in matters of public significance, and that this 
participation should not be chilled through abuse of the judicial process. To this end, this section 
shall be construed broadly. 
 (b)(1) A cause of action against a person arising from any act of that person in furtherance of 
the person's right of petition or free speech under the United States or California Constitution in 
connection with a public issue shall be subject to a special motion to strike, unless the court 
determines that the plaintiff has established that there is a probability that the plaintiff will prevail on 
the claim. 
 (2) In making its determination, the court shall consider the pleadings, and supporting and 
opposing affidavits stating the facts upon which the liability or defense is based. 
 (3) If the court determines that the plaintiff has established a probability that he or she will 
prevail on the claim, neither that determination nor the fact of that determination shall be admissible 
in evidence at any later stage of the case, and no burden of proof or degree of proof otherwise 
applicable shall be affected by that determination. 
 (c) In any action subject to subdivision (b), a prevailing defendant on a special motion to 
strike shall may be entitled to recover his or her attorney's fees and costs. If the court finds that a 
special motion to strike is frivolous or is solely intended to cause unnecessary delay, the court shall 
award costs and reasonable attorney's fees to a plaintiff prevailing on the motion, pursuant to Section 
128.5. 
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 (d) This section shall not apply to any enforcement action brought in the name of the people 
of the State of California by the Attorney General, district attorney, or city attorney, acting as a 
public prosecutor.  
 (e) As used in this section, "act in furtherance of a person's right of petition or free speech 
under the United States or California Constitution in connection with a public issue" includes:  
 (1) any written or oral statement or writing made before a legislative, executive, or judicial 
proceeding, or any other official proceeding authorized by law;  
 (2) any written or oral statement or writing made in connection with an issue under 
consideration or review by a legislative, executive, or judicial body, or any other official proceeding 
authorized by law;  
 (3) any written or oral statement or writing made in a place open to the public or a public 
forum in connection with an issue of public interest;  
 (4) or any other conduct in furtherance of the exercise of the constitutional right of petition 
or the constitutional right of free speech in connection with a public issue or an issue of public 
interest.  
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 (f) The special motion may be filed within 60 days of the service of the complaint or, in the 
court's discretion, at any later time upon terms it deems proper. The motion shall be noticed for 
hearing not more than 30 days after service unless the docket conditions of the court require a later 
hearing.  
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 (g) All discovery proceedings in the action shall be stayed upon the filing of a notice of 
motion made pursuant to this section. The stay of discovery shall remain in effect until notice of 
entry of the order ruling on the motion. The court, on noticed motion and for good cause shown, may 
order that specified discovery be conducted notwithstanding this subdivision.  
 (h) For purposes of this section, "complaint" includes "cross-complaint" and "petition," 
"plaintiff" includes "cross-complainant" and "petitioner," and "defendant" includes "cross-defendant" 
and "respondent."  
 (i) On or before January 1, 1998, the Judicial Council shall report to the Legislature on the 
frequency and outcome of special motions made pursuant to this section, and on any other matters 
pertinent to the purposes of this section.  
 (j) An order granting or denying a special motion to strike shall be appealable under Section 
904.1.  
 (k) (1) Any party who files a special motion to strike pursuant to this section, and any party 
who files an opposition to a special motion to strike, shall, promptly upon so filing, transmit to the 
Judicial Council, by e-mail or fax, a copy of the endorsed-filed caption page of the motion or 
opposition, a copy of any related notice of appeal or petition for a writ, and a conformed copy of any 
order issued pursuant to this section, including any order granting or denying a special motion to 
strike, discovery, or fees.  
 (2) The Judicial Council shall maintain a public record of information transmitted pursuant 
to this subdivision for at least three years, and may store the information on microfilm or other 
appropriate electronic media.  

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
Existing Law:  Subdivision (c) of Code of Civil Procedure section 425.16 specifically provides that the 
trial court shall award attorney fees to a defendant who prevails on a special motion to strike, but may 
award attorney fees to a plaintiff who succeeds in having such a motion denied.  Current case law 
confirms the mandatory nature of an award of attorney fees to prevailing defendant, even if the trial court 
concludes the action on a procedural basis other than the granting of a special motion to strike, for 
example by dismissal on its own motion or by the sustaining of a demurrer.  (Pfeiffer Venice Properties v. 
Bernard (2002) 101 Cal.App.4th 211.) 
 
This Resolution:  Changes the provision regarding availability of attorney fees to a defendant prevailing 
through a SLAPP motion from one where the trial court is forced to award such fees regardless of the 
interests of justice, to one where the trial court has discretion not to award such fees in the interests of 
justice. 
 
The Problem:  Mandatory attorney fees to a successful defendant made sense when the gist of a SLAPP 
motion was to nip a case filed by a large corporation against an individual for reasons unrelated to its 
merits, a “Strategic Lawsuit Against Public Participation”, maintained for the purpose of chilling the free 
speech of individuals, in the bud.  An example of this type of case is where a developer sues an individual 
on a tort theory for successfully speaking out against a development at a public hearing.  The purpose of 
the lawsuit is not to recover damages so much as to drag the defendant through the courts to discourage 
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him or her from speaking out in the future. 
 
However, recently the SLAPP motion has become an insurance defense tactic in cases which do not fit 
the original SLAPP paradigm, e.g., malicious prosecution cases where the plaintiffs are individuals, not 
large corporations.  Please see, e.g., Stroock, Stroock & Lavan v. Tendler (2002) 102 Cal.App.4th 318; 
Jarrow Formulas v. LaMarche (2002) 97 Cal.App.4th 1 (review granted).  The effect of this is that now 
anyone who evaluates the filing of a lawsuit has to take into consideration the question of whether any 
cause of action contained therein can be “shoehorned” into the SLAPP definition, giving rise to a right to 
attorney fees that did not previously exist.  An additional effect of this is that if a SLAPP motion is filed, 
the trial court has the obligation to award attorney fees regardless of its basis for throwing out the lawsuit 
and regardless of whether it believes that the award of such fees is in the interests of justice.  The effect of 
this harsh requirement can be to cause a trial court to deny or decline to consider an otherwise meritorious 
motion so as to avoid the necessity of imposing fees it believes would be unjust. 
 
The trial court should be able to exercise its discretion as to whether attorney fees should be available to a 
prevailing SLAPP defendant, particularly when such defendant is not an individual. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  David R. Moore, MOORE & SKILJAN, 7700 El Camino 
Real, Suite 207, Carlsbad, CA  92009; voice (760) 944-7700 
 
RESPONSIBLE FLOOR DELEGATE:  David R. Moore 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The overriding purpose of the SLAPP statute is to dismiss cases quickly where they are designed to 
impinge on First Amendment rights.  Proponent complains of the use of a SLAPP motion to attack a 
malicious prosecution action.  However, the proponent fails to appreciate that petitioning the government 
for redress of grievances is indeed a valid First Amendment exercise worthy of protection.  Further, the 
SLAPP statute seeks to protect the exercise of First Amendment rights regardless of whether a “large 
corporation” or “individuals” for a good reason, one’s First Amendment rights are not superior to the 
other’s. 
 
The proffered solution in this resolution is the wrong one.  The answer is not to give the court discretion 
to award attorneys fees, which are in effect an award to compensate the moving party for a violation of 
their First Amendment rights.  The answer is to amend the SLAPP statute to limit the parties and/or 
situations under which the statute may be used.   
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RESOLUTION 1-13-03 
 
DIGEST 
Attorney Fees:  Payment After Rejection of 998 Offer
Amends Code of Civil Procedure section 998 to award attorney fees if the settlement offer is made more 
than 60 days after the deadline to file an answer. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 998 to award attorney fees if the settlement offer 
is made more than 60 days after the deadline to file an answer.  This resolution should be disapproved 
because it incorrectly assumes that most cases are factually simple, unfairly distributes the risk of a fee-
shifting award in favor of defendants, and reduces access to justice for those of limited means. 
 
This resolution seeks to move the American system of civil law, in which each party bears its own costs 
and attorneys’ fees, toward the English system, in which the loser pays the prevailing party’s costs and 
fees.  California long ago enacted law (initially section 997, now section 998) to encourage early 
settlement by the threat of shifting costs onto the party that could have settled early for a reasonable 
amount and did not.  This resolution proposes the next step:  shifting attorney fees onto parties that had 
enough time to conduct initial discovery and discover the weakness and strengths of each side’s case but 
did not agree to a reasonable early settlement.  The proponent’s theory is apparently that parties should 
know, after reviewing the initial discovery,  the merits of the case. 
 
This resolution assumes too much.  Except in the simplest cases, initial discovery rarely reveals the true 
strengths and weaknesses of each side’s case.  Thus, for even moderately complex cases, at its worst this 
resolution would raise the risk of filing or continuing with a suit to levels that will chill legitimate 
litigation.  In essence, only litigants with large financial resources would feel sufficiently comfortable 
with this risk to prosecute a case.  At its best, this resolution would force parties to conduct extensive, 
aggressive discovery very early in the case.   But, such early discovery will merely accelerate and make 
certain the financial burden of litigation without necessarily increasing the chances of early settlement or 
reducing the total burden on parties and the courts.  Again, only wealthy litigants would feel comfortable 
with such risk. 
 
Compounding this effect is the provision in this resolution which makes fee-shifting mandatory when the 
plaintiff does not prevail, but discretionary when the defendant does not prevail.  This presumes that 
plaintiffs are more likely to bring weak suits than defendants are to make weak defenses.  While at least 
one other fee-shifting statute does make this presumption, it concerns a narrow class of cases the state 
wishes to discourage (chilling defendants’ free speech rights), requires a court to make an early 
determination that the plaintiff fits this undesirable category, and offers the plaintiff significant 
evidentiary advantages to overcome the label, thereby avoiding the threat of a fee-shift.  (see Code Civ. 
Proc., § 425.16)  None of those policy reasons or safeguards exist in section 998.  This resolution will 
restrict access to the legal system for middle class and poor plaintiffs without bringing commensurate 
benefits for our legal system. 
 
TEXT OF RESOLUTION 
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 998 to read as follows: 
 

§998 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 

(a) The costs allowed under Sections 1031 and 1032 shall be withheld or augmented as 
provided in this section. 

(b) Not less than 10 days prior to commencement of trial or arbitration (as provided in 
Section 1281 or 1295) of a dispute to be resolved by arbitration, any party may serve an offer in 
writing upon any other party to the action to allow judgment to be taken or an award to be entered in 
accordance with the terms and conditions stated at that time. 

(1) If the offer is accepted, the offer with proof of acceptance shall be filed and the clerk or 
the judge shall enter judgment accordingly. In the case of an arbitration, the offer with proof of 
acceptance shall be filed with the arbitrator or arbitrators who shall promptly render an award 
accordingly. 

(2) If the offer is not accepted prior to trial or arbitration, within 30 days after it is made, 
whichever occurs first, it shall be deemed withdrawn, and cannot be given in evidence upon the trial 
or arbitration. 

(3) For purposes of this subdivision, a trial or arbitration shall be deemed to be actually 
commenced at the beginning of the opening statement of the plaintiff or counsel, and if there is no 
opening statement, then at the time of the administering of the oath or affirmation to the first witness, 
or the introduction of any evidence. 

(c)(1) If an offer made by a defendant is not accepted and the plaintiff fails to obtain a more 
favorable judgment or award, the plaintiff shall not recover his or her postoffer costs and shall pay 
the defendant's costs from the time of the offer.  If an offer is made by a defendant more than 60 days 21 
after defendant’s deadline to file an answer to the plaintiff’s initial complaint (as such deadline may 22 
be extended by stipulation of the parties or with leave of the court) and such offer is not accepted and 23 
the plaintiff fails to obtain a more favorable judgment or award, the plaintiff shall be obligated to pay 24 
the defendant's reasonable attorneys’ fees from the time of the offer, in addition to any award 25 
provided pursuant to the previous sentence.  In addition, in any action or proceeding other than an 
eminent domain action, the court or arbitrator, in its discretion, may require the plaintiff to pay a 
reasonable sum to cover costs of the services of expert witnesses, who are not regular employees of 
any party, actually incurred and reasonably necessary in either, or both, preparation for trial or 
arbitration, or during trial or arbitration, of the case by the defendant. 

26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

(2)(A) In determining whether the plaintiff obtains a more favorable judgment, the court or 
arbitrator shall exclude the postoffer costs. 

(B) It is the intent of the Legislature in enacting subparagraph (A) to supersede the holding 
in Encinita Plaza Real v. Knight, 209 Cal. App. 3d 996, that attorney's fees awarded to the prevailing 
party were not costs for purposes of this section but were part of the judgment. 

(d) If an offer made by a plaintiff is not accepted and the defendant fails to obtain a more 
favorable judgment or award in any action or proceeding other than an eminent domain action, the 
court or arbitrator, in its discretion, may require the defendant to pay a reasonable sum to cover costs 
of the services of expert witnesses, who are not regular employees of any party, actually incurred and 
reasonably necessary in either, or both, preparation for trial or arbitration, or during trial or 
arbitration, of the case by the plaintiff, in addition to plaintiff's costs.  If an offer is made by a 41 
plaintiff more than 60 days after defendant’s deadline to file an answer to the plaintiff’s initial 42 
complaint (as such deadline may be extended by stipulation of the parties or with leave of the court) 43 
and such offer is not accepted and the defendant fails to obtain a more favorable judgment or award, 44 
the court or arbitrator, in its discretion, may require the defendant to pay the plaintiff’s reasonable 45 
attorneys’ fees from the time of the offer, in addition to any award provided pursuant to the previous 46 
sentence.47 

1-13-2 



(e) If an offer made by a defendant is not accepted and the plaintiff fails to obtain a more 
favorable judgment or award, the costs 

48 
and any attorneys’ fees awarded under this section, from the 

time of the offer, shall be deducted from any damages awarded in favor of the plaintiff.  If the 
49 
50 

aggregate of the costs and attorneys’ fees awarded under this section exceed the amount of the 
damages awarded to the plaintiff the net amount shall be awarded to the defendant and judgment or 
award shall be entered accordingly. 

51 
52 
53 
54 
55 
56 
57 
58 
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65 

(f) Police officers shall be deemed to be expert witnesses for the purposes of this section; 
plaintiff includes a cross-complainant and defendant includes a cross-defendant. Any judgment or 
award entered pursuant to this section shall be deemed to be a compromise settlement. 

(g) This chapter does not apply to either of the following: 
(1) An offer that is made by a plaintiff in an eminent domain action. 
(2) Any enforcement action brought in the name of the people of the State of California by 

the Attorney General, a district attorney, or a city attorney, acting as a public prosecutor. 
(h) The costs for services of expert witnesses for trial under subdivisions (c) and (d) shall not 

exceed those specified in Section 68092.5 of the Government Code. 
(i) This section shall not apply to labor arbitrations filed pursuant to memoranda of 

understanding under the Ralph C. Dills Act (Chapter 10.3 (commencing with Section 3512) of 
Division 4 of Title 1 of the Government Code. 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENTS:  Mark Sonnenklar, James Talley, Marc Sallus, Janet Frangie, Laurence Hutt, Helene 
Wasserman, Mark Gursky, Adam Abrahms, Brian Porter, and Matt Zandi 
 
STATEMENT OF REASONS 
 
Existing Law:  Permits any party to recover the costs of litigation (excluding attorney fees) from an 
opposing party if (a) the party makes an offer to settle, (b) such offer is rejected by the opposing party, 
and (c) the opposing party subsequently fails to obtain a judgment or award that is more favorable than 
the settlement offer. 
 
This Resolution:  Allows a Code of Civil Procedure section 998 offeror to also recover attorney fees if the 
settlement offer is made after the parties have had an opportunity to conduct some discovery. 
 
The Problem:  Despite California’s long-standing public policy in favor of reasonable pretrial settlements, 
today, many litigants choose to shoot for the moon rather than accept reasonable settlement offers, further 
overburdening our already-taxed court system.  Thus, California needs to strengthen section 998 to 
provide additional incentives for litigants to accept reasonable pretrial settlement offers. 
 
The purpose of existing section 998 is to encourage settlement before trial and penalize litigants who fail 
to accept what, in retrospect, is determined to have been a reasonable settlement offer.  See e.g. Carver v. 
Chevron U.S.A., Inc. (2002) 97 Cal.App.4th 132.  Public policy in favor of settlement is primarily 
intended to reduce the burden on the limited resources of the trial courts.  Wilson v. Wal-Mart Stores, Inc. 
(1998) 72 Cal.App.4th 382.  Thus, in theory, section 998 intends to encourage parties faced with a pretrial 
settlement offer to realistically assess the merits of their case (Stell v. Jay Hales Devel. Co. (1992) 11 
Cal.App.4th 1214) and provide a strong financial disincentive for a party to refuse to accept a reasonable 
settlement offer (Mesa Forest Products, Inc. v. St. Paul Mercury Ins. Co. (1999) 73 Cal.App.4th 324). 
 
However, as currently drafted, section 998 fails to satisfy its purposes because it only provides for the 
reimbursement of costs (which are generally quite low), not attorney fees (which can be more 
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substantial).  Thus, section 998 does not currently provide much financial incentive for a litigant to accept 
a reasonable settlement offer. 
 
This resolution, which provides for the reimbursement of attorney fees that accrue after a rejected section 
998 offer, would increase the financial incentive for litigants to be more circumspect about whether to 
accept a reasonable pretrial settlement offer.  Moreover, because it is important to protect a litigant’s right 
to conduct a certain amount of discovery before accepting a settlement offer, the proposed resolution 
would apply only if the section 998 offer of settlement was made more than 60 days after the defendant’s 
deadline to file an answer to the initial complaint.  Thus, we believe that the enactment of this resolution 
would result in more post-discovery, pretrial settlements, thereby helping to resolve litigation more 
efficiently and to reduce the caseloads of our trial courts. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Mark Sonnenklar, 1125 S. Hauser Blvd., Los Angeles, 
CA 90019, phone 323/933-4700, fax 323/843-9595, e-mail marks@corpcounselgroup.com 
 
RESPONSIBLE FLOOR DELEGATE:  Mark Sonnenklar 
 
COUNTERARGUMENTS 
 
BEVERLY HILLS BAR ASSOCIATION 
 
Stealth is an inappropriate way to change the "American Rule."  The statute already affords a remedy to 
the offeror in a case where attorneys' fees may be recovered as an element of costs.  The resolution, in an 
unbalanced fashion, proposes to extend the remedy to cases where attorneys' fees are not available as an 
element of costs.  No good policy reason is advanced for:   1.  Treating defendants better than plaintiffs by 
mandating payment by an unsuccessful plaintiff, but leaving payment by an unsuccessful defendant to the 
discretion of the tribunal, in utter disregard of the chilling effect the proposal will have on the assertion of 
claims.   2.  Permitting this scenario to occur "within 60 days after defendant's deadline to file an answer 
to the plaintiff's initial complaint," even though the action may not then be at issue because of successful 
pleadings challenges.  If the parties are to have the opportunity to conduct meaningful discovery, as the 
proponent suggests, before engaging in this 998 exercise, the threshold should occur as of the initial Case 
Management Conference (or initial status conference in those courts not conducting case management 
conferences). 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY: 
 
Many cases cannot be accurately evaluated until later in the case when an IME has been conducted, 
expert witnesses depositions taken, demonstrative testing accomplished, etc.  This resolution could force 
pro per or litigants with limited resources to accept unreasonably low settlement offers given the risk of 
paying large attorney fee bills for firms hired by insurance companies and large companies (who can 
afford to pay the other side’s attorney’s fees and costs).  This resolution might work in cases which are 
capable of early evaluation if all settlement offers were reasonable and parties had relatively equal 
economic status, but that is not the case in many litigated cases. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
Section 998 as currently drafted does allow the prevailing section 998 offeror to recover its expert witness 
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fees which otherwise would not have been recoverable.  To allow recovery of attorneys fees would make 
the risk too great in smaller cases, especially those where attorney’s fees would ordinarily not be 
available, thereby resulting in forced acceptance of unreasonable settlements merely because of the 
potential punitive aspects of pursuing the case further. 
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RESOLUTION 1-14-03 
 
DIGEST 
Payment of Attorney Fees After Dismissal on the Pleadings   
Amends Code of Civil Procedure section 128.6 to make the award of expenses mandatory and to create a 
rebuttable presumption that certain pleadings are in bad faith. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 128.6 to make the award of expenses mandatory 
and to create a rebuttable presumption that certain pleadings are in bad faith.  This resolution should be 
disapproved because it seeks to amend a statute that by its own language never became law, and because 
the proposed amendment would apply to actions which were not actually frivolous or intended for delay.   
 
Section 128.6 was to become operative on January 1, 2003, “unless a statute that becomes effective on or 
before this date extends or deletes the repeal date of section 128.7.”  (Code Civ. Proc., § 128.6, subd. (f).)  
The 2002 Legislature extended the operative date of section 128.7 to January 1, 2006.  (Stats. 2002, ch. 491 
(Sen. Bill No. 2009); Code Civ. Proc., §127.7, subd. (j).)  Thus, section 128.6 has never become operative.  
Any revival will require legislative action not contemplated by this resolution.   
 
Apart from this problem, this resolution should still be disapproved because it makes sanctionable pleading 
mistakes on individual causes of action without any showing that the pleader acted in bad faith.  Many 
types of claims are extremely complex, and the difference between a valid pleading and an invalid one may 
turn on legal issues about which even judges can make mistakes.  Moreover, by making an award of 
sanctions mandatory, the proposed resolution reduces judicial discretion to punish only those who are 
intentionally trying to use the judicial system for a wrongful purpose.  Finally, the provision giving the trial 
court power to decide the issue of sanctions “in its sole discretion” could be interpreted to insulate the trial 
court from review by an appellate court under the normal abuse of discretion standard.  This resolution has 
the potential to chill the legitimate exercise of rights and to restrict access to justice for those with limited 
resources. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Code of Civil Procedure section 128.6 to read as follows: 
 

§128.6 1 
(a) Every trial court may shall order a party, the party's attorney, or both to pay any reasonable 

expenses, including attorney's fees, incurred by another party as a result of bad-faith actions or tactics 
that are frivolous or solely intended to cause unnecessary delay.  

2 
3 

There shall be a rebuttable 4 
presumption that a plaintiff or cross-complainant has engaged in bad faith actions or tactics that are 5 
frivolous when a judgment is entered in favor of a defendant or cross-defendant, as applicable, 6 
dismissing a cause of action with prejudice as a result of a demurrer, a motion to strike, or a motion for 7 
judgment on the face of the pleadings, which motion for judgment on the face of the pleadings was 8 
filed within 30 days after defendant’s or cross-defendant’s deadline to file an answer to the plaintiff’s 9 
or cross-complainant’s initial complaint (as such deadline may be extended by stipulation of the 10 
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parties or with leave of the court); provided, however, that such rebuttable presumption shall be 11 
deemed rebutted if the trial court determines, in its sole discretion, that (i) the plaintiff or cross-12 
complainant, as applicable, asserted such cause of action based on a reasonable and good faith belief 13 
that the laws governing such cause of action should be extended to provide relief for such claim; or (ii) 14 
the dismissal is based on a change in law arising after the filing of the relevant complaint or cross-15 
complaint, as applicable, such that the judgment would not have been entered if such change in law 16 
had not occurred.  This section also applies to judicial arbitration proceedings under Chapter 2.5 
(commencing with Section 1141.10) of Title 3 of Part 3. 

17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 

(b) For purposes of this section: 
(1) "Actions or tactics" include, but are not limited to, the making or opposing of motions or 

the filing and service of a complaint or cross-complaint.  The mere filing of a complaint without 
service thereof on an opposing party does not constitute "actions or tactics" for purposes of this 
section. 

(2) "Frivolous" means (A) totally and completely without merit or (B) for the sole purpose of 
harassing an opposing party. 

(c) Expenses pursuant to this section shall not be imposed except on notice contained in a 
party's moving or responding papers; or the court's own motion, after notice and opportunity to be 
heard.  An order imposing expenses shall be in writing and shall recite in detail the conduct or 
circumstances justifying the order. 

(d) In addition to any award pursuant to this section for conduct described in subdivision (a), 
the court may assess punitive damages against the plaintiff upon a determination by the court that the 
plaintiff's action was an action maintained by a person convicted of a felony against the person's 
victim, or the victim's heirs, relatives, estate, or personal representative, for injuries arising from the 
acts for which the person was convicted of a felony, and that the plaintiff is guilty of fraud, 
oppression, or malice in maintaining the action. 

(e) The liability imposed by this section is in addition to any other liability imposed by law for 
acts or omissions within the purview of this section. 

(f) This section shall become operative on January 1, 2003, unless a statute that becomes 
effective on or before this date extends or deletes the repeal date of Section 128.7. 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENTS:  Mark Sonnenklar, James Talley, Helene Wasserman, Jack Fine, Janet Frangie, Larry 
Liebenbaum, Ralph Perry, Adam Abrahms, Mark Gursky, Matt Zandi, and Brian Porter 
 
STATEMENT OF REASONS 
 
Existing law:  A trial court currently has absolute discretion to order or not order a party to pay the 
reasonable expenses, including attorney fees, of an opposing party when such party has engaged in “bad-
faith actions or tactics that are frivolous or solely intended to cause unnecessary delay.” 
 
This Resolution:  Obligates a trial court to order a party to pay the reasonable expenses, including attorney 
fees, of an opposing party when the party is guilty of “bad-faith actions or tactics that are frivolous or 
solely intended to cause unnecessary delay.”  In addition, this resolution creates a rebuttable presumption 
that a plaintiff has engaged in “bad-faith actions or tactics that are frivolous or solely intended to cause 
unnecessary delay” when a cause of action is dismissed without prejudice early in the litigation based 
solely on flaws on the face of the pleadings.  However, the resolution contains a caveat (i) to prevent the 
chilling of certain special interest lawsuits that are based on a reasonable and good faith belief that the laws 
governing such actions should be extended to provide relief; and (ii) to preclude unfair awards  where there 
has been an intervening change in the law. 
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The Problem:  It is well known that California is the most litigious state in the United States.  Frivolous 
lawsuits exact a heavy financial toll on California businesses, which, in turn, pass on the costs of litigation 
to the consumers of this state.  Code of Civil Procedure section 128.6, in its current form, does not appear 
to be discouraging frivolous lawsuits.  It gives too much discretion to the trial courts and fails to provide 
them with any clear standard for bad faith actions or tactics.  In turn, trial courts have demonstrated that 
they generally do not have the fortitude to make awards under this section.  By obligating trial courts to 
order the payment of reasonable attorney fees in frivolous cases and by establishing a bright line test for 
bad faith actions or tactics, this resolution would put teeth in the current law and would encourage trial 
courts to award attorney fees in egregious cases.  At the same time, the caveat contained in this resolution 
would protect against the chilling of lawsuits that raise triable issues of fact or that are designed to extend 
the current state of the law. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Mark Sonnenklar, 1125 S. Hauser Blvd., Los Angeles, 
CA 90019, phone 323/933-4700, fax 323/843-9595, e-mail marks@corpcounselgroup.com 
 
RESPONSIBLE FLOOR DELEGATE:  Mark Sonnenklar 
 
COUNTERARGUMENTS 
 
BEVERLY HILLS BAR ASSOCIATION 
 
California Code of Civil Procedure § 128.6 is not the law in California.  It probably never will be the law in 
California.  No purpose is served by amending it.  Section 128.7 sets the standards and provides a remedy.  
Defendants should start using it more often, especially now that the "safe harbor" has been reduced to 21 
days (compare Fed.R.Civ.P. 11, with its 20-day safe harbor).   
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY: 
 
The fact that a single cause of action is dismissed should not result in sanctions.  This resolution virtually 
eliminates the discretion of the trial judge in determining whether sanctions are appropriate by changing 
“may” to “shall” and creating the presumption that the loser alleged the cause of action in bad faith.  
Sanctions should be limited to cases of abuse and should not be used to compensate the prevailing party. 
 
SACRAMENTO COUNTY BAR ASSOCIATION  
 
Action is unnecessary on this Resolution.  The statute which the proponent purports to modify (Code Civil 
Procedure section 128.6) is inoperative.  It was contingent upon the extension or deletion of repeal date 
contained in 128.7, which was extended per 128.6, subd. (f).  The repeal date in Code Civil Procedure 
section  128.7 was extended by Stats 2002 ch 491 § 1 (SB 2009).  
 
Further, the proposed resolution would undermine established public policy that strongly encourages 
parties to peacefully resolve disputes in the courts.  In re Marriage of Flaherty (1982) 31 Cal.3d 637, 647.  
The award of attorneys’ fees and expenses to the prevailing defendant by creating a rebuttable presumption 
that plaintiff has acted frivolously or in bad faith, results in the imposition of sanctions, which will chill 
plaintiffs’ assertion of arguably valid claims. Such sanctions should be "sparingly applied".  Id. at 649. 
 
Because sanctions are punitive in nature, the right to an attorneys’ fee sanction must be established by 
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"clear and convincing evidence, well beyond a mere preponderance and approaching the criminal standard 
of beyond a reasonable doubt."  San Bernardino Community Hospital v. Meeks (1986) 187 Cal.App.3d 
457, 470.  The Third Appellate District has cautioned that "sanctions should not be imposed except in the 
clearest of cases." Atchison, Topeka & Santa Fe Ry. Co. v. Stockton Port Dist. (1983) 140 Cal.App.3d 111, 
117.  
 
This proposed amendment is contrary to established public policy, statutory and case law and would 
discourage resolution of disputes in the courts, by punishing inept pleading as bad faith, and chilling the 
assertion of arguably meritorious legal claims.   
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The proponent’s resolution seeks to amend the wrong statute.  Code of Civil Procedure section 128.6 was 
to become operative on January 1, 2003, unless section 128.7 is extended by statute. (Code of Civ. Proc., 
§128.6, subd. (f).)  Code of Civil Procedure section 128.7 was amended to extend its operation until 
January 1, 2006. 
 
BAR ASSOCIATION OF SAN FRANCISCO 
 
No party should face a rebuttable presumption of bad faith simply for seeking redress in court.  This 
resolution, while seeking to discourage frivolous litigation, chills a party’s legal right to assert a claim.  
Courts express considerable reluctance to penalize parties for taking arguable positions, even in cases of 
malicious prosecution.  This resolution fundamentally alters this balance and discourages legitimate claims. 
 
Trial courts have the authority to order a party who has filed a frivolous or bad-faith action to pay the 
reasonable expenses, including attorneys’ fees, of the other party.  Although the proponent suggests tougher 
standards for penalizing frivolous litigation (to be exercised more frequently and consistently), this 
resolution is far too harsh.  Rather than suggesting guidelines for trial courts to use the authority they 
already have, the resolution establishes a rebuttable presumption that an action was frivolous and brought 
in bad faith any time a complaint is dismissed on the pleadings – a not uncommon occurrence.  The 
resolution would have a particularly severe and expensive effect on parties without counsel who might 
inartfully draft a complaint, subjecting it to dismissal, even when they may have a valid legal grievance.  
Such parties, of course, would also be particularly ill-suited to rebut the resolution's presumptions. 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
There is not a discretionary statute on the books that has not been under-applied at one time or another. 
However, that does not mean that they should all be made mandatory.  In this case, the proposed resolution 
would leave a clueless, but non-malicious in pro per litigant in a difficult situation.  Having filed a poorly 
drafted complaint that is dismissed, he or she would have little hope of fitting into the two narrow 
exceptions to the mandatory award of attorneys' fees, and no hope of drafting appropriate papers to avoid 
the presumption. 
 
This resolution is ill-advised and should not be approved. 
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Amendment to 01-15-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the
Judicial Council amend California Rules of Court, rule 870.2, to read as follows:  

1 §870.2
2 (a) Except as otherwise provided by statute, this rule applies in civil cases to claims for
3 statutory attorney fees and claims for attorney fees provided for in a contract.  Subdivisions (b) and
4 (c) apply when the court determines entitlement to the fees, the amount of the fees, or both, whether
5 the court makes that determination because the statute or contract refers to "reasonable" fees,
6 because it requires a determination of the prevailing party, or for other reasons.
7 (b)(1) A notice of motion to claim attorney fees for services up to and including the
8 rendition of judgment in the trial court--including attorney fees on an appeal before the rendition of
9 judgment in the trial court--shall be served and filed within the time for filing a notice of appeal

10 under rules 2 and 3.
11 (2) The parties may by stipulation filed before the expiration of the time allowed under
12 subdivision (b)(1) extend the time for filing a motion for attorney fees (i) until 60 days after the
13 expiration of the time for filing a notice of appeal; or (ii) if a notice of appeal is filed, until the time
14 within which a memorandum of costs must be served and filed under rule 26(d).
15 (c) (1) A notice of motion to claim attorney fees on appeal--other than the attorney fees on
16 appeal claimed under subdivision (b)--under a statute or contract requiring the court to determine
17 entitlement to the fees, the amount of the fees, or both, shall be served and filed within the time for
18 serving and filing the memorandum of costs under rule 26(d).
19 (2) The parties may by stipulation filed before the expiration of the time allowed under
20 subdivision (c)(1) extend the time for filing the motion up to an additional 60 days.
21 (d) For good cause, the trial judge may extend the time for filing a motion for attorney fees
22 in the absence of a stipulation or for a longer period than allowed by stipulation.
23 (e) If a party is entitled to statutory or contractual attorney fees that are fixed without the
24 necessity of a court determination, the fees shall be claimed in the memorandum of costs.
25 (f) Prior to hearing of the motion, either party may request a statement of decision pursuant
26 to Section 632 of the Code of Civil Procedure, and upon such request, the order determining of the
27 amount of an attorney fee award shall contain the following information, without limitation:
28 (1) The hourly rate upon which the attorney fee award is based; and
29 (2) The number of hours the court finds to be reasonable and upon which the award is
30 based.
31 (1) The hourly rate upon which the attorney fee award is based;
32 (2) The number of hours the court finds to be reasonable and upon which the award is
33 based;

(Proposed new language underlined; language to be deleted stricken.)



RESOLUTION 1-15-03 
 

DIGEST 
Costs of Suit:  Determination of Awards of Attorney Fees 
Amends California Rules of Court, rule 870.2, to provide a formula for the calculation of attorney fee 
awards where the fee agreement provides for an hourly rate. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to resolution 3-01-02, which was withdrawn, and resolution 3-02-02, which was disapproved. 
 
Reasons: 
This resolution amends California Rules of Court, rule 870.2, to provide a formula for the calculation of 
attorney fee awards where the fee agreement provides for an hourly rate.  This resolution should be 
disapproved because it would limit trial courts’ discretion, impose unnecessary burdens upon the trial 
courts, and engender circular litigation of attorney fee awards. 
 
The trial courts have consistently been given wide discretion to make attorney fee awards.  (PLCM 
Group, Inc. v. Drexler (2000) 22 Cal.4th 1084, 1095; Serrano v. Priest (1977) 20 Cal.3d 25, 49.)  Their 
awards are governed by equitable principles, not rigid formulas.  (Beverly Hills Properties v. Marcolino 
(1990) 221 Cal.App.3d Supp. 7, 12.)  Although a “lodestar” calculation (the time reasonably expended 
multiplied by a reasonable hourly rate) is a suitable starting point, the court may adjust that figure based 
on case-specific factors.  (Margolin v. Regional Planning Com. (1982) 134 Cal.App.3d 999, 1004-1005.)  
The trial court is best suited for this analysis, as it is most familiar with each case.  (Melnyk v. Robledo 
(1976) 64 Cal.App.3d 618, 623-624.) 
 
This resolution identifies no concrete problem that would justify removing or modifying this discretion.  
The proponent provides anecdotal instances where courts allegedly abused their discretion; however, the 
proponent offers no evidence of systemic unfairness or deficiencies.  In fact, the Judicial Council has 
reviewed the rule several times since its promulgation, but has never seen fit to set out a formula.  (See 
Sanabria v. Embrey (2001) 92 Cal.App.4th 422, 428 [amendment history].)  Reserving discretion in the 
trial courts thus remains a sound approach. 
 
This resolution presents other difficulties.  First, it requires the trial court to explain its reasoning in 
reducing an award of hourly-based fees and to support its findings with evidence.  The burden of 
identifying supporting evidence and creating an appellate record should be upon the parties seeking the 
award, not the trial court.  Also, the resolution provides for awards to be made only on a straight hourly 
basis, meaning awards would be very difficult to craft where the attorney and client have agreed to a 
“hybrid” formula or some other non-traditional method of determining fees.  Thus, litigants and counsel 
would be discouraged from structuring fee agreements with regard to the particular circumstances of each 
matter. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the 
Judicial Council amend California Rules of Court, rule 870.2, to read as follows:   
 
1 
2 

§870.2 
 (a) Except as otherwise provided by statute, this rule applies in civil cases to claims for 

 
1-15-1 



3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

statutory attorney fees and claims for attorney fees provided for in a contract.  Subdivisions (b) and 
(c) apply when the court determines entitlement to the fees, the amount of the fees, or both, whether 
the court makes that determination because the statute or contract refers to "reasonable" fees, 
because it requires a determination of the prevailing party, or for other reasons. 
 (b)(1) A notice of motion to claim attorney fees for services up to and including the rendition 
of judgment in the trial court--including attorney fees on an appeal before the rendition of judgment 
in the trial court--shall be served and filed within the time for filing a notice of appeal under rules 2 
and 3. 
 (2) The parties may by stipulation filed before the expiration of the time allowed under 
subdivision (b)(1) extend the time for filing a motion for attorney fees (i) until 60 days after the 
expiration of the time for filing a notice of appeal; or (ii) if a notice of appeal is filed, until the time 
within which a memorandum of costs must be served and filed under rule 26(d). 
 (c) (1) A notice of motion to claim attorney fees on appeal--other than the attorney fees on 
appeal claimed under subdivision (b)--under a statute or contract requiring the court to determine 
entitlement to the fees, the amount of the fees, or both, shall be served and filed within the time for 
serving and filing the memorandum of costs under rule 26(d). 
 (2) The parties may by stipulation filed before the expiration of the time allowed under 
subdivision (c)(1) extend the time for filing the motion up to an additional 60 days. 
 (d) For good cause, the trial judge may extend the time for filing a motion for attorney fees 
in the absence of a stipulation or for a longer period than allowed by stipulation. 
 (e) If a party is entitled to statutory or contractual attorney fees that are fixed without the 
necessity of a court determination, the fees shall be claimed in the memorandum of costs. 
 (f) If a party in a civil case is found to be entitled to an award of statutory or contractual 25 
attorney fees and the attorney-client fee agreement is a non-contingent arrangement providing for 26 
payment of fees at an agreed upon hourly rate, the following rule shall be applied by the court in 27 
determining the amount of attorney fees to be awarded.  In calculating the amount of the award, the 28 
court shall first determine the reasonable hourly rate for each attorney who provided services to the 29 
prevailing party.  Next, the court shall make a determination of how many hours of time expended 30 
were reasonably necessary to achieve the prevailing determination.  The following specific instances 31 
shall not be cause for decreasing an attorney fee award, without limitation:   32 
 (1) either party requested a jury trial instead of a court trial; or 33 
 (2) the attorney for the prevailing party made an appearance in court at a duly noticed 34 
hearing or ex parte hearing that was not noticed by or sought by that attorney. 35 
 (g) Prior to hearing of the motion, either the moving party, within the Notice of Motion, or 36 
the opposing party in its opposition, may request a statement of decision pursuant to Section 632 of 37 
the Code of Civil Procedure and Rule 232, and upon such request, the order determining of the 38 
amount of an attorney fee award shall contain the following information: 39 
 (1) The hourly rate upon which the attorney fee award is based; 40 

41  (2) The number of hours the court finds to be reasonable and upon which the award is based; 
 (3) If the court has reduced the number of hours to be awarded or reduced the hourly rate 42 
from that requested by the prevailing party, the order shall set forth the reason for such reduction, 43 
including supporting evidence therefor. 44 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Currently there is no procedure or formula set forth in statute for calculation of attorney 
fees in non-contingency civil cases.  There is a general statement of the methodology set forth in case law 
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which generally leaves the determination to the "discretion" of the trial judge.  Further, if the trial court 
fails to set forth its reasoning for a fee award, there is nothing the appellate court can use to analyze the 
determination and consequently no successful appeal could be brought in the face of an unfair or 
unreasonable award. 
 
This Resolution:  Sets forth a procedure, standards and requirements for calculation of fees in non-
contingency civil cases, including the requirements for the content of the order, as well as permitting the 
parties to request a statement of decision thus permitting an appellate panel the opportunity to know, 
rather than guess (which the appeals court will not do), in what way the trial judge has exercised 
discretion. 
 
The Problem:  Currently, the trial judge has virtually unfettered discretion in determining attorney fee 
awards to the point where a judge may award less than half of the fees incurred by the prevailing party 
who will be required to pay all fees to his or her attorney while recovering substantially less.  The end 
result is a prevailing party can still be a loser because he or she has been forced to pay defense costs 
which will not be recouped.  In one instance, a judge who found that the plaintiff should never have sued 
the defendant, who prevailed on summary judgment on a fraud claim, awarded one half of the fees 
($12,000 out of $24,000) sought (in a case involving multiple parties and multiple depositions).  In 
another case, the judge, following a jury verdict finding retaliatory eviction, awarded 40% of the fees 
sought ostensibly because the case could have been tried by bench trial (although this reason was not set 
forth in the court order which contained no reason for the reduction and failed to set forth the hourly rate 
or the number of hours found to be reasonable, though in oral argument the court did state that the hours 
worked were reasonable and noted that the case could have been tried to the court, rather than a jury).  
This proposal seeks to place limitations on judicial discretion so that judges cannot simply reduce a fee 
award without explanation or justification. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Michael L. Schack, Esq., 545 North Lincoln Avenue, 
Fullerton, CA 92831, voice (714) 773-5560, e-mail michael@schacklaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Michael L. Schack 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The proponent alleges two problems.  First, trial courts are not required to make a record of their reasons 
for determining the amount of attorney’s fees to award as costs under a contract or a statute, and the Court 
of Appeal reviews the cryptic award under the deferential abuse of discretion standard.  This problem is 
real, the solution is to allow the parties to request a statement of decision under Code of Civil Procedure 
section 632, and San Diego agrees with that part of the resolution.  Second, the proponent argues that one 
judge used aberrational factors to make a parsimonious award.  The proponent’s experience with a 
particular judge does not justify changing the substance of the law of attorney’s fees.  If the proponent’s 
argument supported substantive change, the resolution would still be a mistake.  It imposes the so-called 
lodestar approach on every attorney’s fee request except when the contract is for a contingent fee.  An 
attorney and a client may have an agreement that is neither straight contingent nor straight hourly, and it 
may provide for a reasonable fee that is either more than or less than the lodestar.  Statutes should not 
prevent judges from considering whether a non-standard fee agreement results in a reasonable fee.  
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Further, in many statutory attorney’s fees cases, the court currently has the option to award a multiplier 
for the risk or difficulty of the work.  The mandatory language of this resolution appears to preclude 
awarding a multiplier.  This resolution should be pared down to allowing parties to request a statement of 
decision. 
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RESOLUTION 2-01-03 
 
DIGEST 
Attorney Fee Sharing:  Notice to Client 
Amends Rules of Professional Conduct, rule 2-200, to allow attorneys to share quantum meruit fees with 
other attorneys without written client consent. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:  
None known. 
 
Reasons: 
This resolution amends Rules of Professional Conduct, rule 2-200, to allow attorneys to share quantum 
meruit fees with other attorneys without written client consent.  This resolution should be disapproved 
because it will undermine respect and confidence in the legal profession and degrade a client’s ability to 
participate in his or her own case.   
 
The overall purpose of the Rules of Professional Conduct is to protect the public and to promote respect 
and confidence in the legal profession.  (See Rules Prof. Conduct, rule 1-100(A).)  The purpose 
underlying rule 2-200 is to provide clients with the ability to make an informed decision whether to 
accept a proposed fee division and whether to retain or discharge a particular attorney.  (Chambers v. Kay 
(2002) 29 Cal.4th 142, 156-158.)  Requiring the client’s written consent to fee divisions among 
participating attorneys impresses on the client the importance of consent and the right to reject a fee 
division.  (Ibid.)  Rule 2-200 does not apply to contract attorneys whose payment is premised strictly on 
the number of hours worked and who are paid by the primary attorney/law firm whether the client pays or 
not.  (Id. at p. 154.)   
 
This resolution would allow fee sharing without the client’s written consent if the shared fees are 
determined on an hourly, or value-for-time-spent, basis.  The primary attorney could withhold 
information from the client about what attorneys are working on the client’s case and the secondary 
attorneys’ fee arrangements.  As a result, the client might be unable to participate in his or her case if the 
primary attorney blocks or alters communication between the client and the secondary attorney.  The 
client will certainly be unable to make an informed decision regarding whether to retain or discharge the 
secondary attorney.  It should be noted that the case cited by the proponent in response to these concerns, 
Huskinson & Brown, LLP v. Wolf (2002) 29 Cal.4th 142, has been taken up for review by the California 
Supreme Court. 
 
If this resolution became law, it is unclear whether the work of a virtually unsupervised secondary 
attorney would be protected by the work product privilege; or whether the primary attorney’s malpractice 
insurance would cover such secondary attorney.  These issues are not addressed in the proposed 
amendments. 
 
Given all these considerations, the burden of obtaining written consent is certainly outweighed by the 
potential harm to clients and the profession. 
 
SECTION/COMMITTEE REPORT 
 
OFFICE OF PROFESSIONAL COMPETENCE OF THE STATE BAR OF CALIFORNIA 
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Recommendation:  DISAPPROVE 
 
Reasons: 
State Bar staff agrees in principle with the proponent of resolution 2-1-2003 that rule 2-200 of the Rules 
of Professional Conduct should be studied in light of the Supreme Court’s decision in Chambers v. Kay 
(2002) 29 Cal.4th 142.  However, State Bar staff disapproves this resolution because the issues addressed 
represent a small part of an exceedingly complex set of interrelated ethical issues which the State Bar 
through its Commission for the Revision of the Rules of Professional Conduct (“Rules Revision 
Commission”) currently is addressing in comprehensive fashion. 
 
The Rules Revision Commission is charged with conducting a cover-to-cover review of the entirety of the 
California rules and proposing comprehensive amendments for Board consideration.  In particular, the 
Rules Revision Commission’s charter includes the task of  “considering developments in the attorney 
professional responsibility field since the last comprehensive revision of the California Rules occurred in 
1989 and 1992.”  (The charter of the Rules Revision Commission is found online in the Ethics 
Information area of the State Bar website: www.calbar.ca.gov.) The developments arising from Chambers 
v. Kay and the anticipated developments from the pending Supreme Court review of Huskinson & Brown, 
LLP v. Wolf (2002) 98 Cal.App.4th 113 (rev. granted, May 02, 2002) are in this category and fall within 
the purview of the Rules Revision Commission. 
 
The work of the Rules Revision Commission involves many complex interrelated rule amendment issues, 
overarching policy matters, as well as technical drafting considerations that render it imprudent to 
consider  rule 2-200 issues on a piece-meal basis.  The Rules Revision Commission primarily meets in 
open session and interested persons are welcome at these meetings.  State Bar staff encourages the 
proponents of resolution 2-1-2003 to attend the meetings and offer their views on rule 2-200 amendments. 
 
This position is solely that of the State Bar's Office of Professional Competence and has not been adopted 
or endorsed by the State Bar's Board of Governors. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the Board 
of Governors of the State Bar of California and the California Supreme Court amend Rules of 
Professional Conduct, rule 2-200, to read as follows: 
 

Rule 2-200 1 
2 
3 
4 
5 
6 

 (A) A member shall not divide a fee for legal services with a lawyer who is not a partner of, 
associate of, or shareholder with the member unless: 
 (1) The client has consented in writing thereto after a full disclosure has been made in 
writing that a division of fees will be made and the terms of such division;  and 
 (2) The total fee charged by all lawyers is not increased solely by reason of the provision for 
division of fees and is not unconscionable as that term is defined in rule 4-200; or 7 
 (3) Such other lawyer receives only a quantum meruit fee;  and 8 
 (4) The total fee charged by all lawyers is not increased solely by reason of the provision for 9 
division of fees and is not unconscionable as that term is defined in rule 4-200. 10 

11 
12 
13 
14 
15 
16 

 (B) Except as permitted in paragraph (A) of this rule or rule 2-300, a member shall not 
compensate, give, or promise anything of value to any lawyer for the purpose of recommending or 
securing employment of the member or the member's law firm by a client, or as a reward for having 
made a recommendation resulting in employment of the member or the member's law firm by a 
client.  A member's offering of or giving a gift or gratuity to any lawyer who has made a 
recommendation resulting in the employment of the member or the member's law firm shall not of 
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itself violate this rule, provided that the gift or gratuity was not offered in consideration of any 
promise, agreement, or understanding that such a gift or gratuity would be forthcoming or that 
referrals would be made or encouraged in the future.

17 
18 
19 

 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides that a member shall not divide a fee with another member who is not a partner, 
associate, or employee unless the client consents to such fee sharing arrangement in writing after full 
disclosure.  This provision does not explicitly distinguish between hourly fees and contingent and/or 
percentage fees. 
 
This Resolution:  Changes the provision regarding fee sharing arrangements to clarify that the 
requirement for client disclosure and written consent does not apply when the fee is shared with another 
attorney on a quantum meruit basis and the total fee paid by the client is not increased. 
 
The Problem:  Frequently attorneys who are not partners, associates, or in a formal employment 
arrangement will join together to perform services for a client, usually in a contingency case.  The nature 
of these arrangements can range from a referral only, to association in as an attorney of record and 
performance of significant legal services in the case.  A problem arises when, for whatever reason, the 
arrangement is not sufficiently documented.  In the recent case of Chambers v. Kay (2002) 29 Cal.4th 
142, the Supreme Court held that an attorney could not enforce a percentage fee sharing agreement in a 
contingency fee case in the absence of written consent from the client.  Although the Court left standing 
the portion of the Court of Appeal opinion that allowed the plaintiff attorney to collect a quantum meruit 
recovery for actual time spent, it did not specifically hold that such a quantum meruit recovery is always 
permissible, and it did confirm that quantum meruit could not be calculated based on the contingency fee 
sharing percentage arrangement.  In Huskinson & Brown, LLP v. Wolf (2002) 98 Cal.App.4th 113, 
(review granted), the Second District Court of Appeal held, in effect, that legal fees are legal fees, such 
that an attorney providing legal services based on a verbal agreement would be precluded from collecting 
any fees at all, whether hourly or percentage.  This resolution would assist in the adjustment of the rule to 
preclude any premium based on a contingency percentage from being collected, while leaving open the 
availability of a recovery on a quantum meruit basis for the time actually spent by the attorney on the 
successful prosecution of the case. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  David R. Moore, MOORE & SKILJAN, 7700 El Camino 
Real, Suite 207, Carlsbad, CA  92009; voice (760) 944-7700 
 
RESPONSIBLE FLOOR DELEGATE:  David R. Moore 
 
COUNTERARGUMENT 
 
BEVERLY HILLS BAR ASSOCIATION 
 
Although the Supreme Court’s opinion in Chambers v. Kay, (2002) 29 Cal.4th 142,  violated the 
expectations of many California attorneys, and appears to be inconsistent with California’s policy of 
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permitting the payment of referral fees, the proposed resolution would create more problems than it 
solves. Resort to quantum meruit fee as the basis for attorney recovery would lead to more secondary 
litigation and increase the uncertainty imposed upon practitioners. Additionally, while clients may 
consent to an attorneys involvement in many ways without a specific written consent (including actively 
working with the attorney on the matter), eliminating even acquiescence from the rule would likely 
increase the public’s dissatisfaction with lawyers and lead to more malpractice actions. 
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RESOLUTION 2-02-03  
 
DIGEST 
Attorney Fee Sharing:  Notice to Client 
Amends Rules of Professional Conduct, rule 2-200, to allow attorneys to share fees, except 
contingency fees on a percentage basis, without written client consent. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Rules of Professional Conduct, rule 2-200, to allow attorneys to share fees, 
except contingency fees on a percentage basis, without written client consent.  This resolution should 
be disapproved because it will undermine respect and confidence in the legal profession and degrade a 
client’s ability to participate in his or her own case.   
 
The overall purpose of the Rules of Professional Conduct is to protect the public and to promote 
respect and confidence in the legal profession.  (See Rules Prof. Conduct, rule 1-100(A).)  The 
purpose underlying rule 2-200 is to provide clients with the ability to make an informed decision 
whether to accept a proposed fee division and whether to retain or discharge a particular attorney.  
(Chambers v. Kay (2002) 29 Cal.4th 142, 156-158.)  Requiring the client’s written consent to fee 
divisions among participating attorneys impresses on the client the importance of consent and the right 
to reject a fee division.  (Ibid.)  Rule 2-200 does not apply to contract attorneys whose payment is 
premised strictly on the number of hours worked and are paid by the primary attorney/law firm 
whether the client pays or not.  (Id. at p. 154.) 
 
This resolution would allow fee sharing without the client’s written consent if the fees are shared on 
any basis other than contingency fees divided by percentage.  Thus, in the majority of fee sharing 
situations, the primary attorney could withhold information from the client about what attorneys are 
working on the client’s case and the secondary attorneys’ fee arrangements.  As a result, the client 
might be unable to participate in his or her case if the primary attorney blocks or alters communication 
between the client and the secondary attorney.  The client will certainly be unable to make an 
informed decision regarding whether to retain or discharge the secondary attorney.  It should be noted 
that the case cited by the proponent in response to these concerns, Huskinson & Brown, LLP v. Wolf 
(2002) 29 Cal.4th 142, has been taken up for review by the California Supreme Court. 
 
If this resolution became law, it is unclear whether the work of a virtually unsupervised secondary 
attorney would be protected by the work product privilege; or whether the primary attorney’s 
malpractice insurance would cover such secondary attorney.  These issues are not addressed in the 
proposed amendments. 
 
Given all these considerations, the burden of obtaining written consent is certainly outweighed by the 
potential harm to clients and the profession. 
 
SECTION/COMMITTEE REPORT 
 
OFFICE OF PROFESSIONAL COMPETENCE OF THE STATE BAR OF CALIFORNIA 
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Recommendation:  DISAPPROVE 
 
Reasons: 
State Bar staff agrees in principle with the proponent of resolution 2-2-2003 that rule 2-200 of the 
Rules of Professional Conduct should be studied in light of the Supreme Court’s decision in Chambers 
v. Kay (2002) 29 Cal.4th 142.  However, State Bar staff disapproves this resolution because the issues 
addressed represent a small part of an exceedingly complex set of interrelated ethical issues which the 
State Bar through its Commission for the Revision of the Rules of Professional Conduct (“Rules 
Revision Commission”) currently is addressing in comprehensive fashion. 
 
The Rules Revision Commission is charged with conducting a cover-to-cover review of the entirety of 
the California rules and proposing comprehensive amendments for Board consideration.  In particular, 
the Rules Revision Commission’s charter includes the task of “considering developments in the 
attorney professional responsibility field since the last comprehensive revision of the California Rules 
occurred in 1989 and 1992.”  (The charter of the Rules Revision Commission is found online in the 
Ethics Information area of the State Bar website: www.calbar.ca.gov.) The developments arising from 
Chambers v. Kay and the anticipated developments from the pending Supreme Court review of 
Huskinson & Brown, LLP v. Wolf (2002) 98 Cal.App.4th 113 (rev. granted, May 02, 2002) are in this 
category and fall within the purview of the Rules Revision Commission. 
 
The work of the Rules Revision Commission involves many complex interrelated rule amendment 
issues, overarching policy matters, as well as technical drafting considerations that render it imprudent 
to consider  rule 2-200 issues on a piece-meal basis.  The Rules Revision Commission primarily meets 
in open session and interested persons are welcome at these meetings.  State Bar staff encourages the 
proponents of resolution 2-2-2003 to attend the meetings and offer their views on rule 2-200 
amendments. 
 
This position is solely that of the State Bar's Office of Professional Competence and has not been 
adopted or endorsed by the State Bar's Board of Governors. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the 
Board of Governors of the State Bar of California and the California Supreme Court amend Rules of 
Professional Conduct, rule 2-200, to read as follows: 
 

Rule 2-200 1 
 (A) A member shall not divide a contingency fee for legal services on a percentage basis 
with a lawyer who is not a partner of, associate of, or shareholder with the member unless: 

2 
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 (1) The client has consented in writing thereto after a full disclosure has been made in 
writing that a division of fees will be made and the terms of such division; and 
 (2) The total fee charged by all lawyers is not increased solely by reason of the provision 
for division of fees and is not unconscionable as that term is defined in rule 4-200. 
 (B) Except as permitted in paragraph (A) of this rule or rule 2-300, a member shall not 
compensate, give, or promise anything of value to any lawyer for the purpose of recommending 
or securing employment of the member or the member's law firm by a client, or as a reward for 
having made a recommendation resulting in employment of the member or the member's law firm 
by a client.  A member's offering of or giving a gift or gratuity to any lawyer who has made a 
recommendation resulting in the employment of the member or the member's law firm shall not 
of itself violate this rule, provided that the gift or gratuity was not offered in consideration of any 
promise, agreement, or understanding that such a gift or gratuity would be forthcoming or that 
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referrals would be made or encouraged in the future.16 
 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides that a member shall not divide a fee with another member who is not a 
partner, associate, or employee unless the client consents to such fee sharing arrangement in writing 
after full disclosure.  This provision does not explicitly distinguish between hourly fees and contingent 
and/or percentage fees. 
 
This Resolution:  Changes the provision regarding fee sharing arrangements to clarify that the 
requirement for client disclosure and written consent is restricted to percentage fees payable on a 
contingency basis. 
 
The Problem:  Frequently attorneys who are not partners, associates, or in a formal employment 
arrangement will join together to perform services for a client, usually in a contingency case.  The 
nature of these arrangements can range from a referral only, to association in as an attorney of record 
and performance of significant legal services in the case.  A problem arises when, for whatever reason, 
the arrangement is not sufficiently documented.  In the recent case of Chambers v. Kay (2002) 29 
Cal.4th 142, the Supreme Court held that an attorney could not enforce a percentage fee sharing 
agreement in a contingency fee case in the absence of written consent from the client.  Although the 
Court left standing the portion of the Court of Appeal Opinion that allowed the plaintiff attorney to 
collect a quantum meruit recovery for actual time spent, it did not specifically hold that such a 
quantum meruit recovery is always permissible.  In Huskinson & Brown, LLP v. Wolf (2002) 98 
Cal.App.4th 113 (review granted), the Second District Court of Appeal held, in effect, that legal fees 
are legal fees, such that an attorney providing legal services based on a verbal agreement would be 
precluded from collecting any fees at all, whether hourly or percentage.  This resolution would assist 
in the adjustment of the rule to preclude any premium based on a contingency percentage from being 
collected, while leaving open the availability of a recovery on a quantum meruit basis for the time 
actually spent by the attorney on the successful prosecution of the case. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  David R. Moore, MOORE & SKILJAN, 7700 El 
Camino Real, Suite 207, Carlsbad, CA  92009; voice (760) 944-7700 
 
RESPONSIBLE FLOOR DELEGATE:  David R. Moore 
 
COUNTERARGUMENT 
 
BEVERLY HILLS BAR ASSOCIATION 
 
Although the Supreme Court’s opinion in Chambers v. Kay, (2002) 29 Cal.4th 142,  violated the 
expectations of many California attorneys, and appears to be inconsistent with California’s policy of 
permitting the payment of referral fees, the proposed resolution would create more problems than it 
solves. Simply eliminating non-contingent fee engagements from the rule creates more problems than 
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it solves. While clients may consent to an attorneys involvement in many ways without a specific 
written consent (including actively working with the attorney on the matter), eliminating even 
acquiescence from the rule would likely increase the public’s dissatisfaction with lawyers and lead to 
more malpractice actions. 
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Substitute Resolution
(Consolidated 02-03-03, 02-04-03, 02-05-03, 02-06-03, 02-07-30, 02-08-03, 02-09-03, 02-10-03)

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the
Board of Governors of the State Bar of California refer the subject of Resolutions 2-03-03 through 2-10-
03 to the Rules Revision Committee.



RESOLUTION 2-03-03 
 

DIGEST 
Definition of “Tribunal”:  Rules of Professional Conduct 
Amends Rules of Professional Conduct, rule 1-100, to define “tribunal." 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:   
Related to resolutions 2-04-03, 2-05-03, 2-06-03, 2-07-03, 2-08-03, 2-09-03 and 2-10-03. 
 
Reasons: 
This resolution amends Rules of Professional Conduct, rule 1-100, to define “tribunal."  This resolution 
should be approved in principle because it provides a consistent and appropriate definition for a term used 
throughout the Rules of Professional Conduct. 
 
The Rules of Professional Conduct use the word “tribunal” throughout, but provide no clear definition.  
As the practice of law has evolved, many litigated matters are decided by arbitrators or administrative 
hearing officers rather than by traditional trial court judges.  Yet in some jurisdictions “tribunal” does not 
encompass arbitration.  (See Application of Medway Power Ltd. (S.D.N.Y. 1997) 985 F.Supp. 402.)  
Without an appropriate definition of “tribunal,” an attorney in an arbitration or administrative proceeding 
may not be required to follow the ethical rules governing California lawyers.   
 
The proponent models the definition of “tribunal” on Government Code section 68097.1, subdivision (d), 
which states a “tribunal” is “any person or body before whom or at which attendance of witnesses may be 
required by subpoena, including an arbitrator in arbitration proceedings.”  That definition was drafted to 
clarify the circumstances in which officers should be reimbursed for appearing before tribunals upon 
being subpoenaed to do so.  Although the purpose for the definition in the Government Code is different 
from the Rules of Professional Conduct's purpose, the definition is consistent with the intended scope of 
the word “tribunal” under the ethical rules.  
 
The proposed definition is similar to the American Bar Association Model Rules of Professional Conduct, 
which define “tribunal” as “a court, an arbitrator in a binding arbitration proceeding, or a legislative body, 
administrative agency or other body acting in an adjudicative capacity . . . .”  (ABA Model Rules Prof. 
Conduct, rule 1.0(m).) 
 
An attorney’s ethical duties under the Rules of Professional Conduct should apply in all circumstances in 
which the attorney serves as an officer of an adjudicative body acting under power of law.  By defining 
“tribunal” as any person or body before which a person may be summoned to testify by subpoena, this 
resolution appropriately encompasses this wide range of adjudicative proceedings.   
 
SECTION/COMMITTEE REPORT 
 
OFFICE OF PROFESSIONAL COMPETENCE OF THE STATE BAR OF CALIFORNIA 
 
Recommendation:  DISAPPROVE 
 
Reasons: 
State Bar staff agrees in principle with the proponent of resolution 2-3-2003 that consideration should be 
given to crafting an appropriate definition of the term “tribunal” as used throughout the Rules of 
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Professional Conduct.  However, State Bar staff disapproves this resolution because the issue of defining 
terms used in the rules is a matter that is already in process with the State Bar through its Commission for 
the Revision of the Rules of Professional Conduct (“Rules Revision Commission”).  
 
The Rules Revision Commission is charged with conducting a cover-to-cover review of the entirety of the 
California rules and proposing comprehensive amendments for Board consideration.  In particular, the 
Rules Revision Commission’s charter includes the task of considering “the Final Report and 
Recommendations of the American Bar Association's ("ABA") Ethics 2000 Commission and the 
American Law Institute's Restatement of the Law Third, The Law Governing Lawyers ("Restatement"). . . 
.”  (The charter of the Rules Revision Commission is found online in the Ethics Information area of the 
State Bar website: www.calbar.ca.gov.)  The particular issue of a definition of the term “tribunal” for 
purposes of ethical standards is addressed by the Ethics 2000 Commission (ABA Mode Rule 1.0(m)) and 
in the Restatement (Ch. 7, sec. 105) and falls within the purview of the Rules Revision Commission. 
 
The work of the Rules Revision Commission involves many complex interrelated rule amendment issues, 
overarching policy matters, as well as technical drafting considerations that render it imprudent to 
consider the definition of the term “tribunal” independent of all other amendment issues relevant to the 
affected rules.  The Rules Revision Commission primarily meets in open session and interested persons 
are welcome at these meetings.  State Bar staff encourages the proponents of resolution 2-3-2003 to 
attend the meetings and offer their views on a definition of the term “tribunal” for purposes of the Rules 
of Professional Conduct. 
 
This position is solely that of the State Bar's Office of Professional Competence and has not been adopted 
or endorsed by the State Bar's Board of Governors. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the Board 
of Governors of the State Bar of California and the California Supreme Court amend Rules of 
Professional Conduct, rule 1-100, to read as follows: 
 

Rule 1-1001 
2 
3 
4 
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 (A) Purpose and Function. 
 The following rules are intended to regulate professional conduct of members of the State 
Bar through discipline. They have been adopted by the Board of Governors of the State Bar of 
California and approved by the Supreme Court of California pursuant to Business and Professions 
Code sections 6076 and 6077 to protect the public and to promote respect and confidence in the legal 
profession. These rules together with any standards adopted by the Board of Governors pursuant to 
these rules shall be binding upon all members of the State Bar. 
 For a willful breach of any of these rules, the Board of Governors has the power to discipline 
members as provided by law. 
 The prohibition of certain conduct in these rules is not exclusive. Members are also bound 
by applicable law including the State Bar Act (Bus. & Prof. Code, §6000 et seq.) and opinions of 
California courts. Although not binding, opinions of ethics committees in California should be 
consulted by members for guidance on proper professional conduct. Ethics opinions and rules and 
standards promulgated by other jurisdictions and bar associations may also be considered. 
 These rules are not intended to create new civil causes of action. Nothing in these rules shall 
be deemed to create, augment, diminish, or eliminate any substantive legal duty of lawyers or the 
non-disciplinary consequences of violating such a duty. 
 (B) Definitions. 
 (1) "Law Firm" means: 
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 (a) two or more lawyers whose activities constitute the practice of law, and who share its 
profits, expenses, and liabilities; or 
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 (b) a law corporation which employs more than one lawyer; or 
 (c) a division, department, office, or group within a business entity, which includes more 
than one lawyer who performs legal services for the business entity; or 
 (d) a publicly funded entity which employs more than one lawyer to perform legal services. 
 (2) " Member" means a member of the State Bar of California. 
 (3) "Lawyer" means a member of the State Bar of California or a person who is admitted in 
good standing of and eligible to practice before the bar of any United States court or the highest 
court of the District of Columbia or any state, territory, or insular possession of the United States, or 
is licensed to practice law in, or is admitted in good standing and eligible to practice before the bar of 
the highest court of, a foreign country or any political subdivision thereof. 
 (4) "Associate" means an employee or fellow employee who is employed as a lawyer. 
 (5) "Shareholder" means a shareholder in a professional corporation pursuant to Business 
and professions Code section 6160 et seq. 
 (6)“Tribunal” means any person or body before whom or at which attendance of witnesses 36 
may be required by subpoena, including an arbitrator in arbitration proceedings.37 
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 (C) Purpose of Discussions. 
 Because it is a practical impossibility to convey in black letter form all of the nuances of 
these disciplinary rules, the comments contained in the Discussions of the rules, while they do not 
add independent basis for imposing discipline, are intended to provide guidance for interpreting the 
rules and practicing in compliance with them. 
 (D) Geographic Scope of Rules. 
 (1) As to members: 
 These rules shall govern the activities of members in and outside this state, except as 
members lawfully practicing outside this state may be specifically required by a jurisdiction in which 
they are practicing to follow rules of professional conduct different from these rules. 
 (2) As to lawyers from other jurisdictions who are not members: 
 These rules shall also govern the activities of lawyers while engaged in the performance of 
lawyer functions in this state; but nothing contained in these rules shall be deemed to authorize the 
performance of such functions by such persons in this state except as otherwise permitted by law. 
 (E) These rules may be cited and referred to as "Rules of professional Conduct of the State 
Bar of California."

 
  (Proposed new language underlined; language to be deleted stricken.) 
   
PROPONENT:  San Diego County Bar Association  
 
STATEMENT OF REASONS 

 
Existing Law:  The existing California Rules of Professional Conduct (“CRPC”) use the term “tribunal” 
repeatedly in CRPC.  (See, Rules 2-300 [Sale or Purchase of a Law Practice of a Member, Living or 
Deceased], 2-400 [Prohibited Discriminatory Conduct in a Law Practice], 3-210 [Advising the Violation 
of Law], 3-700 [Termination of Employment], 5-200 [Trial Conduct], 5-300 [Contact with Officials], and 
5-310 [Prohibited Contact with Witnesses]).  However, “tribunal” is not defined in any of these rules. 
 
This Resolution:  Eliminates the uncertainty of what a “tribunal” is by providing an uncontroversial 
definition by incorporating the definition of tribunal found in Government Code section 68097.1, 
subdivision (d).  In doing so, this resolution provides consistency and insures the scope of this rule is 
broad enough to achieve its objective: to prevent the miscarriage of justice in venues where lawyering 
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necessarily occurs.  This resolution is an “omnibus” alternative to the seven, separate resolutions before 
the Conference changing the above rules. 
 
The Problem:  Neither the CRPC nor California case law define a “tribunal.”  As the focus of lawyering 
continues to stray from the courthouse with non-judicial venues for dispute resolution, the uncertainty of 
whether the CRPC applies in these venues is increasingly problematic.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Gina Dronet, 1585 Coast Walk, La Jolla, CA 92037, 
voice (858) 454-0577, e-mail gd@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE:  Gina Dronet 
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RESOLUTION 2-04-03 
DIGEST 
Definition of “Tribunal”:  Substitution of Attorney After Sale of Practice 
Amends Rules of Professional Conduct, rule 2-300, to define “tribunal.” 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Related to resolutions 2-03-03, 2-05-03, 2-06-03, 2-07-03, 2-08-03, 2-09-03 and 2-10-03.   
 
Reasons: 
This resolution amends Rules of Professional Conduct, rule 2-300, to define “tribunal."  This resolution 
should be approved in principle because it clarifies that an attorney selling a law practice must take all 
necessary steps to substitute another member into a pending arbitration or administrative proceeding.   
 
The Rules of Professional Conduct use the word “tribunal” throughout, but provide no clear definition.  
As the practice of law has evolved, many litigated matters are decided by arbitrators or administrative 
hearing officers rather than by traditional trial judges.  Yet in some jurisdictions “tribunal” does not 
encompass arbitration.  (See Application of Medway Power Ltd. (S.D.N.Y. 1997) 985 F.Supp. 402.)  
Without an appropriate definition of “tribunal,” an attorney in an arbitration or administrative proceeding 
may not be required to follow ethical rules in substituting in or out as attorney of record.   
 
The proponent models the definition of “tribunal” on Government Code section 68097.1, subdivision (d), 
which states a “tribunal” is “any person or body before whom or at which attendance of witnesses may be 
required by subpoena, including an arbitrator in arbitration proceedings.”  That definition was drafted to 
clarify the circumstances in which officers should be reimbursed for appearing before tribunals upon 
being subpoenaed to do so.  Although the purpose for the definition in the Government Code is different 
from the Rules of Professional Conduct’s purpose, the definition is consistent with the intended scope of 
the word “tribunal” under the ethical rules.     
 
The proposed definition is similar to the American Bar Association Model Rules of Professional Conduct, 
which define “tribunal” as “a court, an arbitrator in a binding arbitration proceeding, or a legislative body, 
administrative agency or other body acting in an adjudicative capacity . . . .”  (ABA Model Rules Prof. 
Conduct, rule 1.0(m).)     
 
An attorney’s ethical duties under the Rules of Professional Conduct should apply in all circumstances in 
which the attorney serves as an officer of an adjudicative body acting under power or law.  By defining 
“tribunal” as any person or body before which a person may be summoned to testify by subpoena, this 
resolution appropriately encompasses this wide range of adjudicative proceedings. 
 
SECTION/COMMITTEE REPORT 
 
OFFICE OF PROFESSIONAL COMPETENCE OF THE STATE BAR OF CALIFORNIA 
 
Recommendation:  DISAPPROVE 
 
Reasons: 
State Bar staff agrees in principle with the proponent of resolution 2-4-2003 that consideration should be 
given to crafting an appropriate definition of the term “tribunal” as used throughout the Rules of 
Professional Conduct.  However, State Bar staff disapproves this resolution because the issue of defining 
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terms used in the rules is a matter that is already in process with the State Bar through its Commission for 
the Revision of the Rules of Professional Conduct (“Rules Revision Commission”).  
 
The Rules Revision Commission is charged with conducting a cover-to-cover review of the entirety of the 
California rules and proposing comprehensive amendments for Board consideration.  In particular, the 
Rules Revision Commission’s charter includes the task of considering “the Final Report and 
Recommendations of the American Bar Association's ("ABA") Ethics 2000 Commission and the 
American Law Institute's Restatement of the Law Third, The Law Governing Lawyers ("Restatement"). . . 
.”  (The charter of the Rules Revision Commission is found online in the Ethics Information area of the 
State Bar website: www.calbar.ca.gov.)  The particular issue of a definition of the term “tribunal” for 
purposes of ethical standards is addressed by the Ethics 2000 Commission (ABA Mode Rule 1.0(m)) and 
in the Restatement (Ch. 7, sec. 105) and falls within the purview of the Rules Revision Commission. 
 
The work of the Rules Revision Commission involves many complex interrelated rule amendment issues, 
overarching policy matters, as well as technical drafting considerations that render it imprudent to 
consider the definition of the term “tribunal” independent of all other amendment issues relevant to the 
affected rules.  The Rules Revision Commission primarily meets in open session and interested persons 
are welcome at these meetings.  State Bar staff encourages the proponents of resolution 2_4_2003 to 
attend the meetings and offer their views on a definition of the term “tribunal” for purposes of the Rules 
of Professional Conduct. 
 
This position is solely that of the State Bar's Office of Professional Competence and has not been adopted 
or endorsed by the State Bar's Board of Governors. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the Board 
of Governors of the State Bar of California and the California Supreme Court amend Rules of 
Professional Conduct, rule 2-300, to read as follows: 
 

Rule 2-300 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 

 All or substantially all of the law practice of a member, living or deceased, including 
goodwill, may be sold to another member or law firm subject to all the following conditions: 
 (A) Fees charged to clients shall not be increased solely by reason of such sale. 
 (B) If the sale contemplates the transfer of responsibility for work not yet completed or 
responsibility for client files or information protected by Business and Professions Code section 
6068, subdivision (e), then; 
 (1) If the seller is deceased, or has a conservator or other person acting in a representative 
capacity, and no member has been appointed to act for the seller pursuant to Business and 
Professions Code section 6180.5, then prior to the transfer; 
 (a) the purchaser shall cause a written notice to be given to the client stating that the interest 
in the law practice is being transferred to the purchaser; that the client has the right to retain other 
counsel; that the client may take possession of any client papers and property, as required by rule 3-
700(D); and that if no response is received to the notification within 90 days of the sending of such 
notice, or in the event the client's rights would be prejudiced by a failure to act during that time, the 
purchaser may act on behalf of the client until otherwise notified by the client. Such notice shall 
comply with the requirements as set forth in rule 1-400(D) and any provisions relating to attorney-
client fee arrangements, and 
 (b) the purchaser shall obtain the written consent of the client provided that such consent 
shall be presumed until otherwise notified by the client if no response is received to the notification 
specified in subparagraph (a) within 90 days of the date of the sending of such notification to the 
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client's last address as shown on the records of the seller, or the client's rights would be prejudiced by 
a failure to act during such 90-day period. 
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 (2) In all other circumstances, not less than 90 days prior to the transfer; 
 (a) the seller, or the member appointed to act for the seller pursuant to Business and 
Professions Code section 6180.5, shall cause a written notice to be given to the client stating that the 
interest in the law practice is being transferred to the purchaser; that the client has the right to retain 
other counsel; that the client may take possession of any client papers and property, as required by 
rule 3-700(D); and that if no response is received to the notification within 90 days of the sending of 
such notice, the purchaser may act on behalf of the client until otherwise notified by the client. Such 
notice shall comply with the requirements as set forth in rule 1-400(D) and any provisions relating to 
attorney-client fee arrangements, and 
 (b) the seller, or the member appointed to act for the seller pursuant to Business and 
Professions Code section 6180.5, shall obtain the written consent of the client prior to the transfer 
provided that such consent shall be presumed until otherwise notified by the client if no response is 
received to the notification specified in subparagraph (a) within 90 days of the date of the sending of 
such notification to the client's last address as shown on the records of the seller. 
 (C)  If substitution is required by the rules of a tribunal in which a matter is pending, all 
steps necessary to substitute a member shall be taken.  For purpose of this rule, “tribunal” means any 39 
person or body before whom or at which attendance of witnesses may be required by subpoena, 40 
including an arbitrator in arbitration proceedings. 41 
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 (D) All activity of a purchaser or potential purchaser under this rule shall be subject to 
compliance with rules 3-300 and 3-310 where applicable. 
 (E) Confidential information shall not be disclosed to a non-member in connection with a 
sale under this rule. 
 (F) Admission to or retirement from a law partnership or law corporation, retirement plans 
and similar arrangements, or sale of tangible assets of a law practice shall not be deemed a sale or 
purchase under this rule.

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Existing rule 2-300 of the California Rules of Professional Conduct (“CRPC”) uses the 
term “tribunal.”  However, “tribunal” is not defined. 
 
This Resolution:  Eliminates the uncertainty of what a “tribunal” is by providing an uncontroversial 
definition by incorporating the definition of “tribunal” found in Government Code section 68097.1, 
subdivision (d).  In doing so, this resolution provides consistency and insures the scope of this rule is 
broad enough to achieve its objective: to prevent the miscarriage of justice in venues where lawyering 
necessarily occurs.   
 
The Problem: Neither the CRPC nor California case law define the term “tribunal,” so rule 2-300 is 
ambiguous. As lawyering continues to shift from the courthouse to non-judicial venues for dispute 
resolution, the uncertainty of whether the CRPC applies in these venues is increasingly problematic. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
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AUTHOR AND/OR PERMANENT CONTACT: Gina Dronet, 1585 Coast Walk, La Jolla, CA 92037; 
voice (858) 454-0577, e-mail gd@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE: Gina Dronet  
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RESOLUTION 2-05-03 
 

DIGEST 
Definition of “Tribunal”:  Disciplinary Proceedings 
Amends Rules of Professional Conduct, rule 2-400, to define “tribunal." 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Related to resolutions 2-03-03, 2-04-03, 2-06-03, 2-07-03, 2-08-03, 2-09-03 and 2-10-03. 
 
Reasons: 
This resolution amends Rules of Professional Conduct, rule 2-400, to define “tribunal."  This resolution 
should be approved in principle because it promotes the elimination of unlawful discrimination in the 
practice of law while providing a consistent definition of a term used throughout the Rules of Professional 
Conduct.   
 
The Rules of Professional Conduct use the word “tribunal” throughout, but provide no clear definition.   
As the practice of law has evolved, many litigated matters are decided by arbitrators or administrative 
hearing officers rather than by traditional trial judges.  Yet in some jurisdictions “tribunal” does not 
encompass arbitration.  (See Application of Medway Power Ltd. (S.D.N.Y. 1997) 985 F.Supp. 402.)  
Without an appropriate definition of “tribunal” in this rule, the State Bar might not be able to investigate 
or discipline attorneys who are found by a non-traditional tribunal to have unlawfully discriminated in the 
management or operation of their practices.   
 
The proponent models the definition of “tribunal” on Government Code section 68097.1, subdivision (d), 
which defines “tribunal” as “any person or body before whom or at which attendance of witnesses may be 
required by subpoena, including an arbitrator in arbitration proceedings.”  That definition was drafted to 
clarify the circumstances in which officers should be reimbursed for appearing before tribunals upon 
being subpoenaed to do so.  Although the purpose for the definition in the Government Code is different 
from the Rules of Professional Conduct's purpose, the definition is consistent with the intended scope of 
the word “tribunal” under the ethical rules.  
 
The proposed definition is similar to the American Bar Association Model Rules of Professional Conduct, 
which define “tribunal” as “a court, an arbitrator in a binding arbitration proceeding, or a legislative body, 
administrative agency or other body acting in an adjudicative capacity . . . .”  (ABA Model Rules Prof. 
Conduct, rule 1.0(m).)     
 
The State Bar’s ability to promote the elimination of unlawful discrimination in the practice of law should 
not be hindered by questions about whether an adjudicative body is a “tribunal” for purposes of the Rules 
of Professional Conduct.  By defining “tribunal” as any person or body before which a person may be 
summoned to testify by subpoena, this resolution appropriately encompasses this wide range of 
adjudicative proceedings.   
 
SECTION COMMITTEE REPORTS 
 
OFFICE OF PROFESSIONAL COMPETENCE OF THE STATE BAR OF CALIFORNIA 
 
Recommendation:  DISAPPROVE 
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Reasons: 
State Bar staff agrees in principle with the proponent of resolution 2-5-2003 that consideration should be 
given to crafting an appropriate definition of the term “tribunal” as used throughout the Rules of 
Professional Conduct.  However, State Bar staff disapproves this resolution because the issue of defining 
terms used in the rules is a matter that is already in process with the State Bar through its Commission for 
the Revision of the Rules of Professional Conduct (“Rules Revision Commission”).  
 
The Rules Revision Commission is charged with conducting a cover-to-cover review of the entirety of the 
California rules and proposing comprehensive amendments for Board consideration.  In particular, the 
Rules Revision Commission’s charter includes the task of considering “the Final Report and 
Recommendations of the American Bar Association's ("ABA") Ethics 2000 Commission and the 
American Law Institute's Restatement of the Law Third, The Law Governing Lawyers ("Restatement"). . . 
.”  (The charter of the Rules Revision Commission is found online in the Ethics Information area of the 
State Bar website: www.calbar.ca.gov.)  The particular issue of a definition of the term “tribunal” for 
purposes of ethical standards is addressed by the Ethics 2000 Commission (ABA Mode Rule 1.0(m)) and 
in the Restatement (Ch. 7, sec. 105) and falls within the purview of the Rules Revision Commission. 
 
The work of the Rules Revision Commission involves many complex interrelated rule amendment issues, 
overarching policy matters, as well as technical drafting considerations that render it imprudent to 
consider the definition of the term “tribunal” independent of all other amendment issues relevant to the 
affected rules.  The Rules Revision Commission primarily meets in open session and interested persons 
are welcome at these meetings.  State Bar staff encourages the proponents of resolution 2_5_2003 to 
attend the meetings and offer their views on a definition of the term “tribunal” for purposes of the Rules 
of Professional Conduct. 
 
This position is solely that of the State Bar's Office of Professional Competence and has not been adopted 
or endorsed by the State Bar's Board of Governors. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the Board 
of Governors of the State Bar of California and the California Supreme Court amend Rules of 
Professional Conduct, rule 2-400, to read as follows: 
 

Rule 2-4001 
2 
3 
4 
5 
6 
7 
8 
9 

10 

 (A) For purpose of this rule: 
 (1) "law practice" includes sole practices, law partnerships, law corporations, corporate and 
governmental legal departments, and other entities which employ members to practice law; 
 (2) "knowingly permit" means a failure to advocate corrective action where the member 
knows of a discriminatory policy or practice which results in the unlawful discrimination prohibited 
in paragraph (B); and 
 (3) "unlawfully" and "unlawful" shall be determined by reference to applicable state or 
federal statutes or decisions making unlawful discrimination in employment and in offering goods 
and services to the public. 
 (4) “Tribunal” means any person or body before whom or at which attendance of witnesses 11 
may be required by subpoena, including an arbitrator in arbitration proceedings. 12 

13 
14 
15 
16 
17 

 (B) In the management or operation of a law practice, a member shall not unlawfully 
discriminate or knowingly permit unlawful discrimination on the basis of race , national origin, sex, 
sexual orientation, religion, age or disability in: 
 (1) hiring, promoting, discharging, or otherwise determining the conditions of employment 
of any person; or 
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 (2) accepting or terminating representation of any client. 18 
19 
20 
21 
22 
23 
24 
25 
26 

 (C) No disciplinary investigation or proceeding may be initiated by the State Bar against a 
member under this rule unless and until a tribunal of competent jurisdiction, other than a disciplinary 
tribunal, shall have first adjudicated a complaint of alleged discrimination and found that unlawful 
conduct occurred. Upon such adjudication, the tribunal finding or verdict shall then be admissible 
evidence of the occurrence or non-occurrence of the alleged discrimination in any disciplinary 
proceeding initiated under this rule. In order for discipline to be imposed under this rule, however, 
the finding of unlawfulness must be upheld and final after appeal, the time for filing an appeal must 
have expired, or the appeal must have been dismissed. 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Existing rule 2-400 of the California Rules of Professional Conduct (“CRPC”) uses the 
term “tribunal.”  However, “tribunal” is not defined. 
 
This Resolution:  Eliminates the uncertainty of what a “tribunal” is by providing an uncontroversial 
definition by incorporating the definition of “tribunal” found in Government Code section 68097.1, 
subdivision (d).  In doing so, this resolution provides consistency and insures the scope of this rule is 
broad enough to achieve its objective: to prevent the miscarriage of justice in venues where lawyering 
necessarily occurs. 
 
The Problem:  Neither the CRPC nor California case law define the term “tribunal,” so rule 2-400 is 
ambiguous.  As lawyering continues to shift from the courthouse to non-judicial venues for dispute 
resolution, the uncertainty of whether the CRPC applies in these venues is increasingly problematic. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Gina Dronet, 1585 Coast Walk, La Jolla, CA 92037, 
voice (858) 454-0577, e-mail gd@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE:  Gina Dronet 
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RESOLUTION 2-06-03 
 
DIGEST 
Definition of “Tribunal”:  Attorney Advice to Client Regarding Ruling
Amends Rules of Professional Conduct, rule 3-210, to define “tribunal." 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Related to resolutions 2-03-03, 2-04-03, 2-05-03, 2-07-03, 2-08-03, 2-09-03 and 2-10-03. 
 
Reasons: 
This resolution amends Rules of Professional Conduct, rule 3-210, to define “tribunal."  This resolution 
should be approved in principle because it clarifies that an attorney cannot advise a client to violate the 
ruling of an arbitrator or administrative hearing officer except in the good faith belief the ruling is invalid.   
 
The Rules of Professional Conduct use the word “tribunal” throughout, but provide no clear definition.  
As the practice of law has evolved, many litigated matters are decided by arbitrators or administrative 
hearing officers rather than by traditional trial judges.  Yet in some jurisdictions “tribunal” does not 
encompass arbitrations.  (See Application of Medway Power Ltd. (S.D.N.Y. 1997) 985 F.Supp. 402.)  
Without an appropriate definition of “tribunal,” an attorney in an arbitration or administrative proceeding 
may feel free to advise the client not to abide by the resulting decision.   
 
The proponent models the definition of “tribunal” on Government Code section 68097.1, subdivision (d), 
which states a “tribunal” is “any person or body before whom or at which attendance of witnesses may be 
required by subpoena, including an arbitrator in arbitration proceedings.”  That definition was drafted to 
clarify the circumstances in which officers should be reimbursed for appearing before tribunals upon 
being subpoenaed to do so.  Although the purpose for the definition in the Government Code is different 
from the Rules of Professional Conduct's purpose, the definition is consistent with the intended scope of 
the word “tribunal” under the ethical rules.  
 
The proposed definition is similar to the American Bar Association Model Rules of Professional Conduct, 
which define “tribunal” as “a court, an arbitrator in a binding arbitration proceeding, or a legislative body, 
administrative agency or other body acting in an adjudicative capacity . . . .”  (ABA Model Rules Prof. 
Conduct, rule 1.0(m).)     
 
An attorney’s ethical duties under the Rules of Professional Conduct should apply in all circumstances in 
which the attorney serves as an officer of an adjudicative body acting under power of law.  By defining 
“tribunal” as any person or body before which a person may be summoned to testify by subpoena, this 
resolution appropriately encompasses this wide range of adjudicative proceedings. 
 
SECTION/COMMITTEE REPORT 
 
OFFICE OF PROFESSIONAL COMPETENCE OF THE STATE BAR OF CALIFORNIA 
 
Recommendation:  DISAPPROVE 
 
Reasons: 
State Bar staff agrees in principle with the proponent of resolution 2-6-2003 that consideration should be 
given to crafting an appropriate definition of the term “tribunal” as used throughout the Rules of 
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Professional Conduct.  However, State Bar staff disapproves this resolution because the issue of defining 
terms used in the rules is a matter that is already in process with the State Bar through its Commission for 
the Revision of the Rules of Professional Conduct (“Rules Revision Commission”).  
 
The Rules Revision Commission is charged with conducting a cover-to-cover review of the entirety of the 
California rules and proposing comprehensive amendments for Board consideration.  In particular, the 
Rules Revision Commission’s charter includes the task of considering “the Final Report and 
Recommendations of the American Bar Association's ("ABA") Ethics 2000 Commission and the 
American Law Institute's Restatement of the Law Third, The Law Governing Lawyers ("Restatement"). . . 
.”  (The charter of the Rules Revision Commission is found online in the Ethics Information area of the 
State Bar website: www.calbar.ca.gov.)  The particular issue of a definition of the term “tribunal” for 
purposes of ethical standards is addressed by the Ethics 2000 Commission (ABA Mode Rule 1.0(m)) and 
in the Restatement (Ch. 7, sec. 105) and falls within the purview of the Rules Revision Commission. 
 
The work of the Rules Revision Commission involves many complex interrelated rule amendment issues, 
overarching policy matters, as well as technical drafting considerations that render it imprudent to 
consider the definition of the term “tribunal” independent of all other amendment issues relevant to the 
affected rules.  The Rules Revision Commission primarily meets in open session and interested persons 
are welcome at these meetings.  State Bar staff encourages the proponents of resolution 2_6_2003 to 
attend the meetings and offer their views on a definition of the term “tribunal” for purposes of the Rules 
of Professional Conduct. 
 
This position is solely that of the State Bar's Office of Professional Competence and has not been adopted 
or endorsed by the State Bar's Board of Governors. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the Board 
of Governors of the State Bar of California and the California Supreme Court amend Rules of 
Professional Conduct, rule 3-210, to read as follows: 
 

Rule 3-210 1 
2 
3 

 A member shall not advise the violation of any law, rule, or ruling of a tribunal unless the 
member believes in good faith that such law, rule, or ruling is invalid.  A member may take 
appropriate steps in good faith to test the validity of any law, rule, or ruling of a tribunal.  For 4 
purpose of this rule, “tribunal” means any person or body before whom or at which attendance of 5 
witnesses may be required by subpoena, including an arbitrator in arbitration proceedings. 6 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Existing rule 3-210 of the California Rules of Professional Conduct (“CRPC”) uses the 
term “tribunal.”  However, “tribunal” is not defined. 
 
This Resolution:  Eliminates the uncertainty of what a “tribunal” is by providing an uncontroversial 
definition by incorporating the definition of “tribunal” found in Government Code section 68097.1, 
subdivision (d).  In doing so, this resolution provides consistency and insures the scope of this rule is 
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broad enough to achieve its objective: to prevent the miscarriage of justice in venues where lawyering 
necessarily occurs. 
 
The Problem: Neither the CRPC nor California case law define the term “tribunal,” so rule 3-210 is 
ambiguous.  As lawyering continues to shift from the courthouse to non-judicial venues for dispute 
resolution, the uncertainty of whether the CRPC applies in these venues is increasingly problematic. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Gina Dronet, 1585 Coast Walk, La Jolla, CA 92037, 
voice (858) 454-0577, e-mail gd@san.rr.com  
 
RESPONSIBLE FLOOR DELEGATE:  Gina Dronet 
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RESOLUTION 2-07-03 
 

DIGEST 
Definition of “Tribunal”:  Withdrawal From Representation. 
Amends Rules of Professional Conduct, rule 3-700, to define “tribunal.”   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
Related to resolutions 2-03-03, 2-04-03, 2-05-03, 2-06-03, 2-08-03, 2-09-03 and 2-10-03. 
 
Reasons: 
This resolution amends Rules of Professional Conduct, rule 3-700, to define “tribunal.”  This 
resolution should be approved in principle because it clarifies that an attorney representing a client in 
an arbitration or administrative hearing is subject to the Rules of Professional Conduct regarding 
withdrawal from employment.   
 
The Rules of Professional Conduct use the word “tribunal” throughout, but provide no clear 
definition.  As the practice of law has evolved, many litigated matters are decided by arbitrators or 
administrative hearing officers, rather than by traditional trial judges.  Yet in some jurisdictions 
“tribunal” does not encompass arbitration.  (See Application of Medway Power Ltd. (S.D.N.Y. 1997) 
985 F.Supp. 402.)  Without an appropriate definition of “tribunal,” an attorney in an arbitration or 
administrative proceeding may not be required to follow the ethical rules regarding the mandatory 
and permissive withdrawal of representation.  
 
The proponent models the definition of “tribunal” on Government Code section 68097.1, subdivision 
(d), which states a tribunal is “any person or body before whom or at which attendance of witnesses 
may be required by subpoena, including an arbitrator in arbitration proceedings.”  That definition 
was drafted to clarify the circumstances in which officers should be reimbursed for appearing before 
tribunals upon being subpoenaed to do so.  Although the purpose for the definition in the 
Government Code is different from the Rules of Professional Conduct’s purpose, the definition is 
consistent with the intended scope of the word “tribunal” under the ethical rules.   
 
The proposed definition is similar to the American Bar Association Model Rules of Professional 
Conduct, which define “tribunal” as “a court, an arbitrator in a binding arbitration proceeding, or a 
legislative body, administrative agency or other body acting in an adjudicative capacity . . . .”  (ABA 
Model Rules Prof. Conduct, rule 1.0(m).) 
 
An attorney’s ethical duties under the Rules of Professional Conduct should apply in all 
circumstances in which the attorney serves as an officer of an adjudicative body acting under power 
of law.  By defining “tribunal” as any person or body before which a person may be summoned to 
testify by subpoena, this resolution appropriately encompasses a wide range of adjudicative 
proceedings. 
 
SECTION/COMMITTEE REPORT 
 
OFFICE OF PROFESSIONAL COMPETENCE OF THE STATE BAR OF CALIFORNIA 
 
Recommendation:  DISAPPROVE 
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Reasons: 
State Bar staff agrees in principle with the proponent of resolution 2-7-2003 that consideration 
should be given to crafting an appropriate definition of the term “tribunal” as used throughout the 
Rules of Professional Conduct.  However, State Bar staff disapproves this resolution because the 
issue of defining terms used in the rules is a matter that is already in process with the State Bar 
through its Commission for the Revision of the Rules of Professional Conduct (“Rules Revision 
Commission”).  
 
The Rules Revision Commission is charged with conducting a cover-to-cover review of the entirety 
of the California rules and proposing comprehensive amendments for Board consideration.  In 
particular, the Rules Revision Commission’s charter includes the task of considering “the Final 
Report and Recommendations of the American Bar Association's ("ABA") Ethics 2000 Commission 
and the American Law Institute's Restatement of the Law Third, The Law Governing Lawyers 
("Restatement"). . . .”  (The charter of the Rules Revision Commission is found online in the Ethics 
Information area of the State Bar website: www.calbar.ca.gov.)  The particular issue of a definition 
of the term “tribunal” for purposes of ethical standards is addressed by the Ethics 2000 Commission 
(ABA Mode Rule 1.0(m)) and in the Restatement (Ch. 7, sec. 105) and falls within the purview of 
the Rules Revision Commission. 
 
The work of the Rules Revision Commission involves many complex interrelated rule amendment 
issues, overarching policy matters, as well as technical drafting considerations that render it 
imprudent to consider the definition of the term “tribunal” independent of all other amendment 
issues relevant to the affected rules.  The Rules Revision Commission primarily meets in open 
session and interested persons are welcome at these meetings.  State Bar staff encourages the 
proponents of resolution 2_7_2003 to attend the meetings and offer their views on a definition of the 
term “tribunal” for purposes of the Rules of Professional Conduct. 
 
This position is solely that of the State Bar's Office of Professional Competence and has not been 
adopted or endorsed by the State Bar's Board of Governors. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the 
Board of Governors of the State Bar of California and the California Supreme Court amend Rules of 
Professional Conduct, rule 3-700, to read as follows: 
 
Rule 3-7001 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 

 (A) In General. 
 (1) If permission for termination of employment is required by the rules of a tribunal, a 
member shall not withdraw from employment in a proceeding before that tribunal without its 
permission. 
 (2) A member shall not withdraw from employment until the member has taken reasonable 
steps to avoid reasonably foreseeable prejudice to the rights of the client, including giving due notice 
to the client, allowing time for employment of other counsel, complying with rule 3-700(D), and 
complying with applicable laws and rules. 
 (B) Mandatory Withdrawal. 
 A member representing a client before a tribunal shall withdraw from employment with the 
permission of the tribunal, if required by its rules, and a member representing a client in other 
matters shall withdraw from employment, if: 
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 (1) The member knows or should know that the client is bringing an action, conducting a 
defense, asserting a position in litigation, or taking an appeal, without probable cause and for the 
purpose of harassing or maliciously injuring any person; or 

14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 

 (2) The member knows or should know that continued employment will result in violation of 
these rules or of the State Bar Act; or 
 (3) The member's mental or physical condition renders it unreasonably difficult to carry out 
the employment effectively. 
 (C) Permissive Withdrawal. 
 If rule 3-700(B) is not applicable, a member may not request permission to withdraw in 
matters pending before a tribunal, and may not withdraw in other matters, unless such request or 
such withdrawal is because: 
 (1) The client 
 (a) insists upon presenting a claim or defense that is not warranted under existing law and 
cannot be supported by good faith argument for an extension, modification, or reversal of existing 
law, or 
 (b) seeks to pursue an illegal course of conduct, or 
 (c) insists that the member pursue a course of conduct that is illegal or that is prohibited 
under these rules or the State Bar Act, or 
 (d) by other conduct renders it unreasonably difficult for the member to carry out the 
employment effectively, or 
 (e) insists, in a matter not pending before a tribunal, that the member engage in conduct that 
is contrary to the judgment and advice of the member but not prohibited under these rules or the 
State Bar Act, or 
 (f) breaches an agreement or obligation to the member as to expenses or fees. 
 (2) The continued employment is likely to result in a violation of these rules or of the State 
Bar Act; or 
 (3) The inability to work with co-counsel indicates that the best interests of the client likely 
will be served by withdrawal; or 
 (4) The member's mental or physical condition renders it difficult for the member to carry 
out the employment effectively; or 
 (5) The client knowingly and freely assents to termination of the employment; or 
 (6) The member believes in good faith, in a proceeding pending before a tribunal, that the 
tribunal will find the existence of other good cause for withdrawal. 
 (D) Papers, Property, and Fees. 
 A member whose employment has terminated shall: 
 (1) Subject to any protective order or non-disclosure agreement, promptly release to the 
client, at the request of the client, all the client papers and property. "Client papers and property" 
includes correspondence, pleadings, deposition transcripts, exhibits, physical evidence, expert's 
reports, and other items reasonably necessary to the client's representation, whether the client has 
paid for them or not; and 
 (2) Promptly refund any part of a fee paid in advance that has not been earned. This 
provision is not applicable to a true retainer fee which is paid solely for the purpose of ensuring the 
availability of the member for the matter. 
 (E) For purpose of this rule, “tribunal” means any person or body before whom or at which 57 
attendance of witnesses may be required by subpoena, including an arbitrator in arbitration 58 
proceedings. 59 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
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STATEMENT OF REASONS 
 
Existing Law:  Existing rule 3-700 of the California Rules of Professional Conduct (“CRPC”) uses the 
term “tribunal” repeatedly.  However, “tribunal” is not defined. 
 
This Resolution:  Eliminates the uncertainty of what a “tribunal” is by providing an uncontroversial 
definition by incorporating the definition of “tribunal” found in Government Code section 68097.1, 
subdivision (d).  In doing so, this resolution provides consistency and insures the scope of this rule is 
broad enough to achieve its objective: to prevent the miscarriage of justice in venues where lawyering 
necessarily occurs. 
 
The Problem:  Neither the CRPC nor California case law define the term “tribunal,” so rule 3-700 is 
ambiguous.  As lawyering continues to shift from the courthouse to non-judicial venues for dispute 
resolution, the uncertainty of whether the CRPC applies in these venues is increasingly problematic. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Gina Dronet, 1585 Coast Walk, La Jolla, CA 92037, 
voice (858) 454-0577, e-mail gd@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE:  Gina Dronet 
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RESOLUTION 2-08-03 
 
DIGEST 
Definition of “Tribunal”:  Prohibition Against Giving Things Of Value
Amends Rules of Professional Conduct, rule 5-300, to define “tribunal.”   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
Related to resolutions 2-03-03, 2-04-03, 2-05-03, 2-06-03, 2-07-03, 2-09-03 and 2-10-03. 
 
Reasons: 
This resolution amends Rules of Professional Conduct, rule 5-300, to define “tribunal.”  This resolution 
should be approved in principle because it clarifies that an attorney may not give anything of value to an 
arbitrator or an employee of an administrative hearing office.   
 
The Rules of Professional Conduct use the word “tribunal” throughout, but provide no clear definition.  
As the practice of law has evolved, many litigated matters are decided by arbitrators or administrative 
hearing officers rather than by trial judges.  Yet in some jurisdictions “tribunal” does not encompass 
arbitration.  (See Application of Medway Power Ltd. (S.D.N.Y. 1997) 985 F.Supp. 402.)  Without an 
appropriate definition of “tribunal,” an attorney in an arbitration or administrative proceeding may not be 
required to follow the ethical rules governing California lawyers.  
 
The proponent models the definition of “tribunal” on Government Code section 68097.1, subdivision (d), 
which states a “tribunal” is “any person or body before whom or at which attendance of witnesses may be 
required by subpoena, including an arbitrator in arbitration proceedings.”  That definition was drafted to 
clarify the circumstances in which officers should be reimbursed for appearing before tribunals upon 
being subpoenaed to do so.  Although the purpose for the definition in the Government Code is different 
from the Rules of Professional Conduct’s purpose, the definition is consistent with the intended scope of 
the word “tribunal” under the ethical rules.  
  
The proposed definition is similar to the American Bar Association Model Rules of Professional Conduct, 
which define “tribunal” as “a court, an arbitrator in a binding arbitration proceeding, or a legislative body, 
administrative agency or other body acting in an adjudicative capacity . . . .”  (ABA Model Rules Prof. 
Conduct, rule 1.0(m).) 
 
An attorney’s ethical duties under the Rules of Professional Conduct should apply in all circumstances in 
which the attorney serves as an officer of an adjudicative body acting under power of law.  By defining a 
tribunal as any person or body before which a person may be summoned to testify by subpoena, this 
resolution appropriately encompasses a wide range of adjudicative proceedings.  
 
SECTION/COMMITTEE REPORT 
 
OFFICE OF PROFESSIONAL COMPETENCE OF THE STATE BAR OF CALIFORNIA 
 
Recommendation:  DISAPPROVE 
 
Reasons: 
State Bar staff agrees in principle with the proponent of resolution 2-8-2003 that consideration should be 
given to crafting an appropriate definition of the term “tribunal” as used throughout the Rules of 
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Professional Conduct.  However, State Bar staff disapproves this resolution because the issue of defining 
terms used in the rules is a matter that is already in process with the State Bar through its Commission for 
the Revision of the Rules of Professional Conduct (“Rules Revision Commission”).  
 
The Rules Revision Commission is charged with conducting a cover-to-cover review of the entirety of the 
California rules and proposing comprehensive amendments for Board consideration.  In particular, the 
Rules Revision Commission’s charter includes the task of considering “the Final Report and 
Recommendations of the American Bar Association's ("ABA") Ethics 2000 Commission and the 
American Law Institute's Restatement of the Law Third, The Law Governing Lawyers ("Restatement"). . . 
.”  (The charter of the Rules Revision Commission is found online in the Ethics Information area of the 
State Bar website: www.calbar.ca.gov.)  The particular issue of a definition of the term “tribunal” for 
purposes of ethical standards is addressed by the Ethics 2000 Commission (ABA Mode Rule 1.0(m)) and 
in the Restatement (Ch. 7, sec. 105) and falls within the purview of the Rules Revision Commission. 
 
The work of the Rules Revision Commission involves many complex interrelated rule amendment issues, 
overarching policy matters, as well as technical drafting considerations that render it imprudent to 
consider the definition of the term “tribunal” independent of all other amendment issues relevant to the 
affected rules.  The Rules Revision Commission primarily meets in open session and interested persons 
are welcome at these meetings.  State Bar staff encourages the proponents of resolution 2_8_2003 to 
attend the meetings and offer their views on a definition of the term “tribunal” for purposes of the Rules 
of Professional Conduct. 
 
This position is solely that of the State Bar's Office of Professional Competence and has not been adopted 
or endorsed by the State Bar's Board of Governors. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the Board 
of Governors of the State Bar of California and the California Supreme Court amend Rules of 
Professional Conduct, rule 5-300, to read as follows: 
 

Rule 5-300 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 

 (A) A member shall not directly or indirectly give or lend anything of value to a judge, 
official, or employee of a tribunal unless the personal or family relationship between the member and 
the judge, official, or employee is such that gifts are customarily given and exchanged. Nothing 
contained in this rule shall prohibit a member from contributing to the campaign fund of a judge 
running for election or confirmation pursuant to applicable law pertaining to such contributions. 
 (B) A member shall not directly or indirectly communicate with or argue to a judge or 
judicial officer upon the merits of a contested matter pending before such judge or judicial officer, 
except: 
 (1) In open court; or 
 (2) With the consent of all other counsel in such matter; or 
 (3) In the presence of all other counsel in such matter; or 
 (4) In writing with a copy thereof furnished to such other counsel; or 
 (5) In ex parte matters. 
 (C) As used in this rule, “judge” and “judicial officer” shall include law clerks, research 
attorneys, or other court personnel who participate in the decision-making process, and “tribunal” 16 
shall mean any person or body before whom or at which attendance of witnesses may be required by 17 
subpoena, including an arbitrator in arbitration proceedings.  18 

 
 (Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Existing rule 5-300 of the California Rules of Professional Conduct (“CRPC”) uses the 
term “tribunal.”  However, “tribunal” is not defined. 
 
This Resolution:  Eliminates the uncertainty of what a “tribunal” is by providing an uncontroversial 
definition by incorporating the definition of “tribunal” found in Government Code section 68097.1, 
subdivision (d).  In doing so, this resolution provides consistency and insures the scope of this rule is 
broad enough to achieve its objective: to prevent the miscarriage of justice in venues where lawyering 
necessarily occurs.  
 
The Problem:  Neither the CRPC nor California case law define the term “tribunal,” so rule 5-300 is 
ambiguous.  As lawyering continues to shift from the courthouse to non-judicial venues for dispute 
resolution, the uncertainty of whether the CRPC applies in these venues is increasingly problematic. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Gina Dronet, 1585 Coast Walk, La Jolla, CA 92037, 
voice (858) 454-0577, e-mail gd@san.rr.com  
 
RESPONSIBLE FLOOR DELEGATE:  Gina Dronet 
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RESOLUTION 2-09-20 
 

DIGEST 
Definition of “Tribunal”:  Prohibition Against Advising Client to Leave Jurisdiction
Amends Rules of Professional Conduct, rule 5-310, to define “tribunal.”   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
Related to resolutions 2-03-03, 2-04-03, 2-05-03, 2-06-03, 2-07-03, 2-08-03 and 2-10-03. 
 
Reasons: 
This resolution amends Rules of Professional Conduct, rule 5-310, to define “tribunal.”  This resolution 
should be approved in principle because it clarifies that an attorney cannot advise a client to leave the 
jurisdiction to avoid being a witness in an arbitration or administrative proceeding. 
 
The Rules of Professional Conduct use the word “tribunal” throughout, but provide no clear definition.  
As the practice of law has evolved, many litigated matters are decided by arbitrators or administrative 
hearing officers rather than by traditional trial judges.  Yet in some jurisdictions “tribunal” does not 
encompass arbitration.  (See Application of Medway Power Ltd. (S.D.N.Y. 1997) 985 F.Supp. 402.)  
Without an appropriate definition of “tribunal,” an attorney may not be precluded from advising his or her 
client to leave the jurisdiction to avoid appearing as a witness in an arbitration or administrative 
proceeding.   
 
The proponent models the definition of “tribunal” on Government Code section 68097.1, subdivision (d), 
which states a “tribunal” is “any person or body before whom or at which attendance of witnesses may be 
required by subpoena, including an arbitrator in arbitration proceedings.”  That definition was drafted to 
clarify the circumstances in which officers should be reimbursed for appearing before tribunals upon 
being subpoenaed to do so.  Although the purpose for the definition in the Government Code is different 
from the Rules of Professional Conduct’s purpose, the definition is consistent with the intended scope of 
the word “tribunal” under the ethical rules.  
 
The proposed definition is similar to the American Bar Association Model Rules of Professional Conduct, 
which define “tribunal” as “a court, an arbitrator in a binding arbitration proceeding, or a legislative body, 
administrative agency or other body acting in an adjudicative capacity . . . .”  (ABA Model Rules Prof. 
Conduct, rule 1.0(m).) 
 
An attorney’s ethical duties under the Rules of Professional Conduct should apply in all circumstances in 
which the attorney serves as an officer of an adjudicative body acting under power of law.  By defining 
“tribunal” to include any person or body before which a person may be summoned to testify by subpoena, 
this resolution appropriately encompasses a wide range of adjudicative proceedings. 
 
SECTION/COMMITTEE REPORT 
 
OFFICE OF PROFESSIONAL COMPETENCE OF THE STATE BAR OF CALIFORNIA 
 
Recommendation:  DISAPPROVE 
 
Reasons: 
State Bar staff agrees in principle with the proponent of resolution 2-9-2003 that consideration should be 
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given to crafting an appropriate definition of the term “tribunal” as used throughout the Rules of 
Professional Conduct.  However, State Bar staff disapproves this resolution because the issue of defining 
terms used in the rules is a matter that is already in process with the State Bar through its Commission for 
the Revision of the Rules of Professional Conduct (“Rules Revision Commission”).  
 
The Rules Revision Commission is charged with conducting a cover-to-cover review of the entirety of the 
California rules and proposing comprehensive amendments for Board consideration.  In particular, the 
Rules Revision Commission’s charter includes the task of considering “the Final Report and 
Recommendations of the American Bar Association's ("ABA") Ethics 2000 Commission and the 
American Law Institute's Restatement of the Law Third, The Law Governing Lawyers ("Restatement"). . . 
.”  (The charter of the Rules Revision Commission is found online in the Ethics Information area of the 
State Bar website: www.calbar.ca.gov.)  The particular issue of a definition of the term “tribunal” for 
purposes of ethical standards is addressed by the Ethics 2000 Commission (ABA Mode Rule 1.0(m)) and 
in the Restatement (Ch. 7, sec. 105) and falls within the purview of the Rules Revision Commission. 
 
The work of the Rules Revision Commission involves many complex interrelated rule amendment issues, 
overarching policy matters, as well as technical drafting considerations that render it imprudent to 
consider the definition of the term “tribunal” independent of all other amendment issues relevant to the 
affected rules.  The Rules Revision Commission primarily meets in open session and interested persons 
are welcome at these meetings.  State Bar staff encourages the proponents of resolution 2_9_2003 to 
attend the meetings and offer their views on a definition of the term “tribunal” for purposes of the Rules 
of Professional Conduct. 
 
This position is solely that of the State Bar's Office of Professional Competence and has not been adopted 
or endorsed by the State Bar's Board of Governors. 
 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the Board 
of Governors of the State Bar of California and the California Supreme Court amend Rules of 
Professional Conduct, rule 5-310, to read as follows: 
 

Rule 5-310 1 
2 
3 
4 

 A member shall not: 
 (A)  Advise or directly or indirectly cause a person to secrete himself or herself or to leave 
the jurisdiction of a tribunal for the purpose of making that person unavailable as a witness therein.  
As used in this rule, “tribunal” means any person or body before whom or at which attendance of 5 
witnesses may be required by subpoena, including an arbitrator in arbitration proceedings. 6 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Existing rule 5-310 of the California Rules of Professional Conduct (“CRPC”) uses the 
term “tribunal.”  However, “tribunal” is not defined. 
 
This Resolution:  Eliminates the uncertainty of what a “tribunal” is by providing an uncontroversial 
definition by incorporating the definition of “tribunal” found in Government Code section 68097.1, 
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subdivision (d).  In doing so, this resolution provides consistency and insures the scope of this rule is 
broad enough to achieve its objective: to prevent the miscarriage of justice in venues where lawyering 
necessarily occurs. 
 
The Problem:  Neither the CRPC nor California case law define the term “tribunal,” so rule 5-310 is 
ambiguous.  As lawyering continues to shift from the courthouse to non-judicial venues for dispute 
resolution, the uncertainty of whether the CRPC applies in these venues is increasingly problematic.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Gina Dronet, 1585 Coast Walk, La Jolla, CA 92037, 
voice (858) 454-0577, e-mail gd@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE:  Gina Dronet 
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RESOLUTION 2-10-03 
 
DIGEST 
Definition of “Tribunal”:  Prohibition Against Misleading Conduct 
Amends Rules of Professional Conduct, rule 5-200, to define “tribunal.” 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Related to resolutions 2-03-03, 2-04-03, 2-05-03, 2-06-03, 2-07-03, 2-08-03 and 2-09-03. 

 
Reasons: 
This resolution amends Rules of Professional Conduct, rule 5-200, to define “tribunal.”  This resolution 
should be approved in principle because it clarifies that an attorney representing a client is precluded from 
acting to mislead an arbitrator or administrative hearing officer.   
 
The Rules of Professional Conduct use the word “tribunal” throughout, but provide no clear definition.  
As the practice of law has evolved, many litigated matters are decided by arbitrators or administrative 
hearing officers rather than by traditional trial judges.  Yet in some jurisdictions “tribunal” does not 
encompass arbitration.  (See Application of Medway Power Ltd. (S.D.N.Y. 1997) 985 F.Supp. 402.)  
Without an appropriate definition of “tribunal,” an attorney in an arbitration or administrative proceeding 
may not be precluded from seeking to mislead the arbitrator or hearing officer.  
 
The proponent models the definition of “tribunal” on Government Code section 68097.1, subdivision (d), 
which states a “tribunal” is “any person or body before whom or at which attendance of witnesses may be 
required by subpoena, including an arbitrator in arbitration proceedings.”  That definition was drafted to 
clarify the circumstances in which officers should be reimbursed for appearing before tribunals upon 
being subpoenaed to do so.  Although the purpose for the definition in the Government Code is different 
from the Rules of Professional Conduct’s purpose, the definition is consistent with the intended scope of 
the word “tribunal” under the ethical rules.   
 
The proposed definition is similar to the American Bar Association Model Rules of Professional Conduct, 
which define “tribunal” as “a court, an arbitrator in a binding arbitration proceeding, or a legislative body, 
administrative agency or other body acting in an adjudicative capacity . . . .”  (ABA Model Rules Prof. 
Conduct, rule 1.0(m).) 
 
An attorney’s ethical duties under the Rules of Professional Conduct should apply in all circumstances in 
which the attorney serves as an officer of an adjudicative body acting under power of law.  By defining 
“tribunal” as any person or body before which a person may be summoned to testify by subpoena, this 
resolution appropriately encompasses a wide range of adjudicative proceedings.   
 
SECTION/COMMITTEE REPORT 
 
OFFICE OF PROFESSIONAL COMPETENCE OF THE STATE BAR OF CALIFORNIA 
 
Recommendation:  DISAPPROVE 
 
Reasons: 
State Bar staff agrees in principle with the proponent of resolution 2-10-2003 that consideration should be 
given to crafting an appropriate definition of the term “tribunal” as used throughout the Rules of 

2-10-1 



Professional Conduct.  However, State Bar staff disapproves this resolution because the issue of defining 
terms used in the rules is a matter that is already in process with the State Bar through its Commission for 
the Revision of the Rules of Professional Conduct (“Rules Revision Commission”).  
 
The Rules Revision Commission is charged with conducting a cover-to-cover review of the entirety of the 
California rules and proposing comprehensive amendments for Board consideration.  In particular, the 
Rules Revision Commission’s charter includes the task of considering “the Final Report and 
Recommendations of the American Bar Association's ("ABA") Ethics 2000 Commission and the 
American Law Institute's Restatement of the Law Third, The Law Governing Lawyers ("Restatement"). . . 
.”  (The charter of the Rules Revision Commission is found online in the Ethics Information area of the 
State Bar website: www.calbar.ca.gov.)  The particular issue of a definition of the term “tribunal” for 
purposes of ethical standards is addressed by the Ethics 2000 Commission (ABA Mode Rule 1.0(m)) and 
in the Restatement (Ch. 7, sec. 105) and falls within the purview of the Rules Revision Commission. 
 
The work of the Rules Revision Commission involves many complex interrelated rule amendment issues, 
overarching policy matters, as well as technical drafting considerations that render it imprudent to 
consider the definition of the term “tribunal” independent of all other amendment issues relevant to the 
affected rules.  The Rules Revision Commission primarily meets in open session and interested persons 
are welcome at these meetings.  State Bar staff encourages the proponents of resolution 2_10-2003 to 
attend the meetings and offer their views on a definition of the term “tribunal” for purposes of the Rules 
of Professional Conduct. 
 
This position is solely that of the State Bar's Office of Professional Competence and has not been adopted 
or endorsed by the State Bar's Board of Governors. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the Board 
of Governors of the State Bar of California and the California Supreme Court amend Rules of 
Professional Conduct, rule 5-200, to read as follows: 
 

Rule 5-200 1 
2 
3 
4 

 In presenting a matter to a tribunal, a member: 
 (A) Shall employ, for the purpose of maintaining the causes confided to the member such 
means only as are consistent with truth; 
 (B) Shall not seek to mislead the judge, judicial officer, arbitrator, tribunal officer, or jury by 
an artifice or false statement of fact or law; 
 (C) Shall not intentionally misquote to a tribunal the language of a book, statute, or decision; 
 (D) Shall not, knowing its invalidity, cite as authority a decision that has been overruled or a 
statute that has been repealed or declared unconstitutional; and 
 (E) Shall not assert personal knowledge of the facts at issue, except when testifying as a 
witness. 

5 
6 
7 
8 
9 

10 
11 

 (F) For purpose of this rule, “tribunal” means any person or body before whom or at which 12 
attendance of witnesses may be required by subpoena, including an arbitrator in arbitration 13 
proceedings. 14 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
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Existing Law:  Rule 5-200 of the California Rules of Professional Conduct proscribe specified attorney 
conduct in presenting a matter to a “tribunal.”  However, “tribunal” is not defined. 
 
This Resolution:  Incorporates the definition of the term “tribunal” from the existing definition in 
Government Code section 68097.1, subdivision (d), for consistency and to insure the scope of this rule is 
broad enough to achieve its objective: to prevent the miscarriage of justice wherever it can occur. 
 
The Problem:  The California Rules of Professional Conduct do not define the term “tribunal” so the 
scope of rule 5-200 is uncertain.  In particular, it has been argued that rule 5-200 is not applicable in 
arbitration proceedings.  Given the importance of the arbitration process as an alternative means of 
dispute resolution, attorneys participating in an arbitration, or in other tribunal processes, should be held 
to the same ethical standards as if they were in court. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Gina Dronet, 1585 Coast Walk, La Jolla, CA 92037, 
(858) 454-0577, e-mail gd@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE:  Christopher Larsen 
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RESOLUTION 2-11-03 
 

DIGEST 
Attorney-Client Privilege:  Lawyers Representing Governmental Organizations 
Adds Business and Professions Code section 6068.1 to allow an attorney for a governmental organization 
to report his or her client to law enforcement in certain circumstances.  
  
RESOLUTION COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to 7-05-01, which was tabled.   
 
Reasons: 
This resolution adds Business and Professions Code section 6068.1 to allow an attorney for a 
governmental organization to report his or her client to law enforcement in certain circumstances.  This 
resolution should be approved in principle because the harm to the public from undisclosed governmental 
corruption and the portion of the attorney’s duty that flows to the public outweighs the attorney’s duty to 
the government organization. 
 
An attorney for a governmental organization has a special role.  While case law is not fully developed on 
this point, the courts have consistently recognized that a government attorney’s role is not the same as that 
of an attorney in private practice.  (See, e.g., In re Lee G. (1991) 1 Cal.App.4th 17, 34; Civil Service 
Commission v. Superior Court (1984) 163 Cal.App.3d 70, 84.)  On balance, the public’s interest is best 
served if the government attorney is acknowledged as having a duty toward both his/her immediate client, 
the government agency, and his/her more remote client, the state’s citizens.   
 
In certain circumstances, the public interest may require that an attorney be allowed to reveal the 
confidences of his or her governmental client regarding improper governmental activity, including crime, 
fraud, corrupt misconduct or willful breach of fiduciary duty.  However, California case and statutory law 
and the Rules of Professional Conduct provide no guidance about when and how an attorney representing 
a governmental entity may seek to protect the public interest by disclosing improper governmental 
activity consistent with the attorney client privilege.  For instance, when the State Bar declined to 
prosecute government attorney Cindy Ossias, who went public with secret settlements between former 
insurance commissioner Chuck Quackenbush and insurance companies following the 1994 Northridge 
earthquake, it had no legal or statutory basis for its decision.  There is nothing to prevent a different State 
Bar judge from making a different decision.  This resolution prevents the State Bar from prosecuting a 
“Cindy Ossias” in the future, and correctly balances protection of the public good and the attorney client 
privilege by specifying the situations in which a government attorney may disclose his or her client’s 
confidences to protect the public interest and the steps that must be taken before the attorney can exercise 
the discretion to disclose.    
 
 
SECTION/COMITTEE REPORT 
 
OFFICE OF PROFESSIONAL COMPETENCE OF THE STATE BAR OF CALIFORNIA 
 
Recommendation:  DISAPPROVE 
 
Reasons: 
The State Bar disapproves resolution 2-11-2003.  This opposition is based on: (1) the Governor’s veto of 
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the same proposal in 2002; and (2) the pending status of related legislative and American Bar Association 
proposals. 
 
In 2002, the State Bar developed a proposal to amend rule 3-600 (Organization as Client) of the Rules of 
Professional Conduct.  The proposal responded to legislative interest in a rule amendment clarifying the 
steps that may be taken by an attorney to address misconduct by a governmental client.  Specifically, the 
proposal sought to clarify whether, and to what extent, an attorney representing a governmental client 
may act as a “whistle-blower.”  On May 10, 2002, the Supreme Court issued an order denying the State 
Bar’s request for approval of proposed amendments to rule 3-600.  In its order, the Court included the 
following notation: 
 

The State Bar Board of Governors' request to adopt amendments to the Rules of 
Professional Conduct, rule 3-600, is denied because the proposed modifications conflict 
with B & P Code section 6068, (e) [the statutory duty of confidentiality]. 

 
In response to the Court’s action, the Legislature passed Assembly Bill 363 (“AB 363") seeking  to 
amend the B & P Code along the lines of the rejected rule amendment.  Upon presentation to Governor 
Davis, AB 363 was vetoed.  In part, the Governor’s vetoed message stated: “It is critical that clients know 
they can disclose in confidence. . . . The effective operation of our legal system depends on the 
fundamental duty of confidentiality.”   
 
Conference Resolution 2-11-2003 would re_introduce the proposal vetoed by the Governor.  Staff 
believes that now is the wrong time to revisit this issue.  The Governor’s veto message expressed a clear 
policy opposition to the merits of the proposal and insufficient time has passed to expect a change in that 
position.   
 
In addition, there are pending legislative and American Bar Association (“ABA”) proposals (i.e., the 
March 31, 2003, Final Report of the ABA Task Force on Corporate Responsibility) that impact an 
attorney’s duty of confidentiality and require the immediate attention of California lawyers and the State 
Bar.  Among the legislative proposals is AB 1101 (Steinberg), a bill that would address an attorney’s 
disclosure of confidential information to prevent a crime of death or serious bodily injury.  State Bar staff 
has been authorized by the Board of Governors to work closely with Assemblymember Steinberg on AB 
1101 and recently a letter affirming State Bar support was submitted following acceptance of State Bar 
recommended amendments.  The Conference should take note that the reform sought by AB 1101 
essentially implements last year’s Conference Resolution 4-08-2002. 
 
Proposals affecting the duty of confidentiality pose complex substantive and policy issues and it would be 
imprudent to revisit the government attorney “whistle-blower” proposal while careful work is being 
coordinated on AB 1101 and while other related issues are being considered by the legislature and the 
ABA.  Accordingly, State Bar staff recommends that Conference Resolution 2_11_2003 be disapproved. 
Notwithstanding this recommendation, State Bar staff recognizes that after the current wave of 
confidentiality initiatives are resolved, consideration of a legislative proposal on the government attorney 
“whistle-blower” issue may be appropriate.  
 
This position is solely that of the State Bar's Office of Professional Competence and has not been adopted 
or endorsed by the State Bar's Board of Governors. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be adopted to add Business and Professions Code section 6068.1 to read as follows:  
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§6068.1 1 
 (a) If in the course of representing a governmental organization, an attorney learns of 2 
improper governmental activity, the attorney may take one or both of the following actions:  3 
 (1) Urge reconsideration of the matter while explaining its likely consequences to the 4 
organization.  5 
 (2) Refer the matter to a higher authority in the organization, including, if warranted by the 6 
seriousness of the matter, referral to the highest internal authority that can act on behalf of the 7 
organization.  8 
 (b) Notwithstanding subdivision (e) of Section 6068, if the attorney has taken both actions as 9 
described in paragraphs (1) and (2) of subdivision (a) without the matter being resolved, or if the 10 
attorney reasonably believes that the highest internal authority that can act on behalf of the 11 
organization has directly or indirectly participated in the improper governmental activity, or if the 12 
attorney reasonably believes that taking the actions described in subdivision (a) are futile, the 13 
attorney may refer the matter to the law enforcement agency charged with responsibility over the 14 
matter or to any other governmental agency or official charged with overseeing or regulating the 15 
matter if all of the following exist:  16 
 (1) The referral is warranted by the seriousness of the circumstances and is not otherwise 17 
prohibited by law.  18 
 (2) The improper governmental activity constitutes the use of the organization's official 19 
authority or influence to commit a crime or to perpetrate fraud.  20 
 (3) Further action is required in order to prevent or rectify substantial harm to the public 21 
interest or to the governmental organization resulting from the improper governmental activity.  22 
 (c) An attorney's conduct in making a referral under subdivision (b) shall not be a cause for 23 
disbarment, suspension, or other discipline if the attorney has acted reasonably and in good faith to 24 
determine the propriety of making a referral and to identify the appropriate governmental agency or 25 
official as described in subdivision (b) and to cooperate with the agency or official in the execution 26 
of the oversight or regulatory responsibilities of the agency or official regarding the referral.  27 
However, once an attorney has made the referral, this subdivision shall not apply to any further 28 
affirmative conduct outside of the scope of subdivision (b) or this subdivision that is initiated by the 29 
attorney to address the improper governmental activity.  30 
 (d) An attorney may, but has no affirmative duty to, take action pursuant to this section.  31 
 (e) As used in this section, "improper governmental activity" means conduct by the 32 
governmental organization or by its agent that comes within one or more of the following:  33 
 (1) Constitutes the use of the organization's official authority or influence by the agent to 34 
commit a crime, fraud, or other serious and willful violation of law.  35 
 (2) Involves the agent's willful misuse of public funds, willful breach of fiduciary duty, or 36 
willful or corrupt misconduct in office.  37 
 (3) Involves the agent's willful omission to perform his or her official duty.  38 
 (f) This section shall not be construed to require that the improper governmental activity 39 
subject to its provisions be related, directly or indirectly, to the matter for which the attorney was 40 
engaged as outside counsel by the governmental organization.  41 

 
 (Proposed new language underlined; language to be deleted stricken.)  
 
PROPONENT:  National Lawyers Guild, San Francisco Bay Area Chapter  
 
STATEMENT OF REASONS  
 
Existing Law: Imposes on every California attorney the obligation to maintain the confidences of her 
client.  It authorizes an attorney, who in the course of representing an organization learns that an agent of 
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the organization acts, intends or refuses to act in a manner that is or may be a violation of law reasonably 
imputable to the organization or in a manner which is likely to result in substantial injury to the 
organization, to urge reconsideration of the matter and refer it to higher authorities in the organization.  If 
the attorney is unsuccessful, she has the right, and where appropriate the duty, to resign. 
 
This Resolution:  Authorizes such an attorney, instead of resigning, to refer the matter under specified 
circumstances to law enforcement or to another governmental agency with oversight authority, and would 
exempt the attorney from State Bar discipline for making the referral if the attorney acted reasonably and 
in good faith. 
 
The Problem:  Rules of Professional Conduct, rule 3-600, and Business and Professions Code  section 
6068 subdivision (e), underscore the importance of protecting attorney-client confidences.  In 
representing governmental organizations, however, an attorney may encounter circumstances in which the 
public interest may justify her reporting otherwise confidential client information.  The commission of a 
crime or fraud that may justify the breach of the attorney-client privilege includes conflict of interest, 
misappropriation of public funds, embezzlement of property, falsifying government records, and 
conspiracy to obstruct justice (among others).  
 
Generally, the governmental organization itself is the client of the attorney, not any official within the 
organization, notwithstanding the ability of the official to exercise exclusive power over any given subject 
on the organization’s behalf.  Current law does not provide guidance for attorneys to determine the 
circumstances under which they properly may seek to protect the public interest by reporting improper 
governmental activity to appropriate outside entities. 
 
The California Supreme Court rejected amendments to rule 3-600 proposed last year by the State Bar to 
provide such guidance, stating that the proposed modifications conflict with section 6068(e).  
Accordingly, in the 2001-2002 legislative session, Assembly Bill 363—reproduced verbatim above—
passed the Assembly 51-27, passed the Senate 23-14, was enrolled, and went to the Governor, who vetoed 
the bill, stating, “[w]hile this bill is well intended, it chips away at the attorney-client relationship which 
is intended to foster candor between an attorney and client.  It is critical that clients know they can 
disclose in confidence so they can receive appropriate advice from counsel.  The effective operation of 
our legal system depends on the fundamental duty of confidentiality owed by lawyers to their clients.” 
 
This resolution does not compromise the attorney-client privilege.  It maintains the obligation to counsel 
the client’s agents, preserving the integrity of the relationship between the attorney and her governmental-
entity client when the entity’s public mission has been compromised by the conduct of the highest 
officials in the organization, threatening or resulting in substantial injury to the public interest or the 
organization. 
 
Former Assembly Bill 363 should be reintroduced, adopted, and signed into law. 
 
IMPACT STATEMENT  
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Cindy Ossias, 1261 Dolores Street, San Francisco, CA 
94110-3614, voice 415-538-4124, fax 415-282-5838, e-mail ossiasc@insurance.ca.gov 
 
RESPONSIBLE FLOOR DELEGATE:  Cindy Ossias 
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RESOLUTION 02-12-03 
 
DIGEST 
Minimum Continuing Legal Education:  Restoration of 36-Hour Requirement
Amends Minimum Continuing Legal Education Rules and Regulations, section 2.0, to require that active 
members of the State Bar take 36 hours of continuing education over a period of 36 months. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
Similar to resolution 4-03-02, which was disapproved. 
 
Reasons: 
This resolution amends Minimum Continuing Legal Education Rules and Regulations, section 2.0, to 
require that active members of the State Bar take 36 hours of continuing education over a period of 36 
months.  This resolution should be disapproved because an increase in the minimum number of hours is 
contrary to the intent of the Legislature and the members of the State Bar.  
 
As originally enacted in 1989, Business and Professions Code section 6070 directed the State Bar to ask 
the Supreme Court to adopt a Minimum Continuing Legal Education (“MCLE”) program requiring active 
members to complete 36 hours of continuing education every three years.  The Supreme Court granted 
that request by adopting Rules of Court, rule 958, in 1990.  That rule was unpopular with a significant 
segment of the Bar.  In 1999, the Legislature amended Business and Professions Code section 6070 to 
require the State Bar to ask the Supreme Court to reduce the minimum number of hours to 25 every three 
years.  The State bar did as the Legislature had ordered, and the Judicial Council amended rule 958 
accordingly in 2000.  We should not ask the Board of Governors to disregard either the Legislature or our 
own members unless there is a compelling reason to do so.  The proponent does not set forth any such 
compelling reasons. 
 
Although attorneys are capable of meeting an expanded requirement of 36 MCLE hours, one of the 
concerns of the Legislature, and a continuing substantial question, is whether enough qualified providers 
can be found to offer additional MCLE programs that are economical, convenient, and of significant 
practical value to our members.  Such was noted by the State Bar of California MCLE Committee in its 
opposition to resolution 4-03-02, specifically referring to Senate Bill No. 144 of 1999.  Moreover, an 
increase in hours without other changes, such as requiring hours in the attorney’s area of practice and 
having adequate oversight of the programs, does not serve attorneys or their clients.  Until these concerns 
are met, the minimum requirement should not be increased.     
 
SECTION/COMMITTEE REPORT 
 
OFFICE OF CERTIFICATION OF THE STATE BAR OF CALIFORNIA 
 
Recommendation:  DISAPPROVE 
 
Reasons:   
The MCLE program is designed to assure that, throughout their careers, California attorneys remain 
current regarding the law, the obligations and standards of the profession, and the management of their 
practices. However, due to legislative concerns over the type and quality of programs being certified for 
MCLE, Senate Bill 144 (SB 144) of 1999, which became effective on January 1, 2000, amended Business 
and Professions Code section 6070 to reduce the original MCLE requirement of 36 hours every 36 
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months to 25 hours every 36 months.  SB 144 also reduced the requirement of 8 hours in legal ethics or 
law practice management (at least 4 hours of which had to be in legal ethics) to a total of 4 hours in legal 
ethics only, mandated that the State Bar make available to it members low- or no-cost MCLE courses 
(including over the internet), and eliminated the categorical exemption for retired judges from the MCLE 
requirement.  
 
When the MCLE Evaluation Commission addressed the hour requirement in its May 2001 report, it noted 
that the amended MCLE requirement was both among the lowest in the nation, and among other licensed 
California professions, and recommended (as a gesture of compromise to the Legislature) that the MCLE 
requirement be increased to 30 hours (rather than the previous 36) over three years, beginning February 1, 
2005.  However, the Board of Governors rejected this recommendation of the MCLE Commission. 
 
State Bar staff agrees in principle with the proponent of this resolution that members should engage in 
more continuing education than is currently mandated, but also agrees with the Board of Governors that 
no effort should be made to increase that requirement unless and until the Legislature’s concerns about 
program quality and oversight have been addressed and those concerns assuaged. 
 
This position is solely that of the State Bar's Office of Certification and has not been adopted or endorsed 
by the State Bar's Board of Governors. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the Board 
of Governors of the State Bar of California amend the Minimum Continuing Legal Education Rules and 
Regulations, section 2.0, to read as follows: 
 

§2.0  1 
2 
3 

 2.1 All members of the State Bar of California on active status shall demonstrate their 
compliance with the continuing legal education requirement at the end of each compliance period 
and, except as otherwise provided, shall complete at least 2536 hours of approved continuing legal 
education activities every 36 months.  Of the 

4 
2536 hours: 5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

 2.1.1 At least four shall be in the area of legal ethics;  
 2.1.2 At least one shall relate to the prevention, detection, and treatment of substance abuse 
and emotional distress, but no more than six shall relate to emotional distress; and 
 2.1.3 At least one shall relate to the elimination of bias in the legal profession based on any 
of, but not limited to, the following characteristics: sex, color, race, religion, ancestry, national 
origin, blindness or other physical disability, age, and sexual orientation.  
 Instruction in legal ethics, prevention, detection, and treatment of substance abuse and 
emotional distress, and elimination of bias may be a portion of a substantive law education activity. 
 2.2 New admittees, members who are on inactive status for a portion of a compliance period, 
and members who are exempt pursuant to section 6.0 for a portion of a compliance period, must 
comply with a proportional continuing legal education requirement. 
 2.2.1 Where the member is on active status and not exempt for four months or less in a 
compliance period, the member is not required to comply with the education requirement for that 
compliance period. 
 2.2.2 Where the member is on active status and not exempt for more than four months in a 
compliance period, the member shall be required to complete a total number of hours of approved 
continuing education activities and, within those total hours, a number of hours of education in legal 
ethics in proportion to the number of months in the compliance period that the member was on active 
status and not exempt from the requirement. Fractions of hours shall be rounded up to the next whole 
number. 
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 Formula for calculating total hours required: [(Number of months on active status and not 
exempt) x 25] ÷ 36 = Total Hours Required 

26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 

37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 

 Example: 15 months on active status and not exempt x 25 = 375 ÷ 36 = 11 total hours 
required (10.42 rounded up to the next whole number). 
 Formula for calculating required hours of legal ethics, within the total hours required: 
[(Number of months on active status and not exempt) x 4] ÷ 36 = Total Hours Required in Legal 
Ethics 
 Example: 15 months on active status and not exempt x 4 = 60 ÷ 36 = 2 hours of legal ethics 
required (1.67 rounded up to the next whole number). 
 The following table shows the results of applying these formulas: 

25-HOUR PROPORTIONAL REQUIREMENT TABLE 
Months on active 
status and not 
exempt  

Total Hours 
Required 

Hours of 
Legal Ethics 

 Months on active 
status and not 
exempt  

Total Hours 
Required  

Hours of 
Legal Ethics  

1-4 0 0     
  1  19-20 14 3 
    21 15  
5 4   22-23 16  
6-7 5   24 17  
8 6   25 18  
9 7   26-27 19  
10 7 2    4 
11 8   28 20  
12 9   29-30 21  
13-14 10   31 22  
15 11   32-33 23  
16-17 12   34 24  
18 13   35 25  
 
 2.2.3 Members completing a proportional requirement shall not be required to complete one 
hour of approved continuing legal education relating to prevention, detection, and treatment of 
substance abuse and emotional distress or elimination of bias in the legal profession. 
 2.2.4 Members on inactive status or exempt for a portion of a compliance period may claim 
credit for education activities taken at any time during the compliance period for which the education 
is required. 
 2.3 Up to but not more than 12.5 hours credit may be claimed for self-study activities during 
any compliance period. In the case of a proportional requirement pursuant to section 2.2, up to but 
not more than one-half of the required hours may be claimed for self-study activities during any 
compliance period. 
 2.4 Credit for participating in an education activity may not be carried forward from one 
compliance period to another.

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing law:  Requires active members of the State Bar of complete at least 25 hours of continuing legal 
education each three years. 
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This Resolution:  Restores the original continuing legal education requirement of 36 hours each three 
years. 
 
The Problem:  The current lowered requirement of 25 hours every three years was imposed on the State 
Bar by the Legislature in 1999 in response to dissatisfaction expressed by a number of attorneys toward 
the State Bar and its MCLE requirements.  The legislation also reduced the number of ethics hours from 8 
to 4, eliminated the specialty requirement for law practice management and deleted the categorical 
exemption for retired judges. 
 
The current requirement of 25 hours every three years is the lowest of the 41 jurisdictions that require 
continuing legal education (the MCLE States).   The vast majority of these MCLE States (36) require at 
least 36 hours in three years, one hour per month.  And many (15) MCLE States follow the American Bar 
Association Model Rule for Minimum Continuing Legal Education, which has, since 1986, recommended 
a minimum requirement of 45 hours in three years.  In none of these states is there a significant body of 
dissatisfied attorneys lobbying for reduction of the requirements. 
 
The blue-ribbon California MCLE Evaluation Commission Report (July 2001) noted with great concern 
California’s low rank among the MCLE States and among other licensed California professions.  The 
Commission recommended, as a “gesture of compromise to the legislature,” that the MCLE requirement 
be increased to 30 hours.  The Board of Governors rejected this “compromise,” and imposed the reduced 
25-hour requirement. 
 
If the 36-hour requirement is restored, the California MCLE providers can easily handle the increased 
demand.  There are over 1,000 California-qualified MCLE providers, mostly non-profit organizations, 
from local bar associations to statewide groups (including the State Bar itself) to national specialty 
organizations.  Together they provide a wide range of courses in virtually every practice field, at prices 
that are highly competitive and affordable.   
 
The sophistication, complexity, and diversity of California practice strongly support the need for all 
California attorneys to work actively to remain current and competent.  Rule 3-110 of the California 
Rules of Professional Conduct mandates that minimum level of competence.  One hour every month is an 
appropriate minimum base for such professional education.  A restored California MCLE requirement of 
36 hours in 36 months provides that base.  One hour each month of professional education is not too 
much to ask of California bar members. 
 
IMPACT STATEMENT 
 
This resolution affects California Rule of Court 958, which would also have to be amended to reflect the 
change in the minimum continuing legal education requirement from the current 25 hours to 36 hours in 
36 months. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Richard D. Lee, 2001 Sacramento Street, Suite 4, San 
Francisco, CA 94109-3342, telephone (415) 673-9929, fax (415) 673-9998, e-mail 
richarddlee@earthlink.net  
 
RESPONSIBLE FLOOR DELEGATE:  Scott McMillen 
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RESOLUTION 2-13-03 
DIGEST 
Minimum Continuing Legal Education:  Credit for Pro Bono Activities 
Amends State Bar Minimum Continuing Legal Education Rules and Regulations, sections 4 and 5, to 
allow credit for providing certain pro bono legal, arbitrator or temporary judge services.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to resolution 4-05-02, which was disapproved. 
 
Reasons:  
This resolution amends Minimum Continuing Legal Education Rules and Regulations, sections 4 and 5, 
to allow credit for providing certain pro bono legal, arbitrator or temporary judge services.  This 
resolution should be disapproved because providing such services does not further the purpose of 
Minimum Continuing Legal Education (“MCLE”).   
 
The primary purpose of MCLE is to enhance the legal knowledge of practicing attorneys in their area of 
practice.  Section 4 allows credit only for attending or teaching educational activities, including law 
school classes, or listening to instructional tapes.  In participating in such activities, an attorney is 
specifically engaged in education and nothing else.  Pro bono legal services, in contrast, are not 
specifically oriented to educating the attorney.  Indeed, the attorney may not acquire any new knowledge 
while providing such services.  Similar concerns lie with service as an arbitrator or temporary judge.  As a 
result, the lawyer who acts as a pro bono attorney, arbitrator or temporary judge may receive less 
education than the lawyer who completes the full 25 hours of educational MCLE currently required.   
 
MCLE credits are already available for approved educational activities offered by pro bono legal services 
or program seeking pro bono arbitrators or judges.  These meet the stricter MCLE rules definition of 
education, and therefore the MCLE goal of education.  Further MCLE credits for providing the service 
would probably not increase pro bono hours, as the proponent appears to envision.  Generally (although 
certainly not always), people who do pro bono work do so to give back to the community, not to help 
themselves.   
 
Even if providing pro bono legal services could be considered educational, this resolution awards one 
credit hour, up to a total of four, for every six hours of “service or educational activity.  It is not clear how 
“educational activity” is defined in this context since the inference is the activity is not an otherwise 
approved educational activity for which the attorney would be entitled to full credit.  Such ambiguity 
might swallow the entire MCLE rule. 
 
SECTION/COMMITTEE REPORT 
 
OFFICE OF CERTIFICATION OF THE STATE BAR OF CALIFORNIA 
 
Recommendation:  DISAPPROVE  
 
Reasons:
The State Bar supports the intention to encourage members to provide pro bono services and is sensitive 
to the desire to offer some incentive for lawyers to participate in pro bono services.   Particularly for pro 
bono service programs that provide close mentoring, supervision and training, the wish to reward good 
work makes it tempting to look to the MCLE program.  Many members find it appealing to equate 
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supervision, training and mentoring, or research and learning, with “education” in the general sense. 
 
Notwithstanding this, however, the effort made in this conference resolution  to encourage participation in 
pro bono services through the MCLE program is problematic.  As a general observation, it is in the nature 
of most legal work that continued learning follows from course work, whether it be on one’s own, or in 
service or employment situations where there is supervision, training and mentoring, or in conducting 
further research.   
 
As a participatory credit activity, the proposal falls short.  MCLE Rule 4.1 gives the criteria that must be 
met to qualify for participatory credit: “Participatory credit refers to participation in an education activity 
(emphasis added) that can be verified by the education provider ...”.  The standards that all “education 
activities” must meet are given in MCLE rule 7.1: 1) education activities must have significant current 
intellectual or practical content; 2) the education activity must be an organized program of learning; 3) the 
education activity must be conducted by an individual or group qualified by practical or academic 
experience; and 4) education activities more than one hour in length must have substantive written 
materials.  Supervision, training and mentoring do not meet these criterion.  
 
With due regard for the proponent and other Bar groups that support giving MCLE credit for pro bono 
service, the proposal reflected in this conference resolution is misguided.   This is an attempt to create, for 
the narrow category of members who would be given MCLE credit for the specified types of pro bono 
services, an exemption of up to 4 hours from the 25 hours required every 36 months.  The better process 
is for State Bar staff and volunteer committees to further study and assess the most appropriate ways to 
provide incentives to encourage pro bono services by members. 
 
This position is solely that of the State Bar's Office of Certification and has not been adopted or endorsed 
by the State Bar's Board of Governors. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the Board 
of Governors of the State Bar of California amend the Minimum Continuing Legal Education Rules and 
Regulations, sections 4 and 5, to read as follows:  
 

§4.0 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 

 4.1 Participatory credit refers to participation in an education activity that can be verified by 
the education provider and may be claimed for:  
 4.1.1 Attending approved education activities, including lectures, panel discussions, 
question-and-answer periods, or in-house education;  
 4.1.2 Viewing videotapes or film instruction, listening to audiotapes, or viewing or 
participating in other audiovisual activities including interactive video instruction and activities 
electronically transmitted from another location, such as online education.  The viewing, listening, or 
participating must be approved, and must be verified by the provider (for purposes of this section, 
sponsorship requires the approved provider to ensure compliance with sections 7.1 and 7.2);  
 4.1.3 Speaking in approved education activities;  
 4.1.4 Attending a law school class after the member's admission to practice in California, 
provided the member officially registers for the class and satisfactorily completes the class (by audit 
or grade), as required by the law school; or 
 4.1.5 Teaching a class at a law school.  
 4.1.6 Providing pro bono legal service through a qualified legal service project or support 16 
center as defined in Business and Professions Code sections 6210 et seq., court appointed arbitrator 17 
service pursuant to Code of Civil Procedure section 1281.6, or temporary judge service pursuant to 18 
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Code of Civil Procedure section 116.240.19 
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 4.2 Self-study credit refers to self-verified participation in an education activity. Up to but 
not more than 12.5 hours of self-study credit, or in the case of a proportional requirement, up to but 
not more than one-half of the required hours, may be claimed per compliance period for:  
 4.2.1 Viewing approved videotapes or videotapes of approved activities or viewing or 
participating in other approved audiovisual activities, including interactive video instruction and 
activities electronically transmitted from another location, such as online education;  
 4.2.2 Listening to approved audiotapes or audiotapes of approved activities;  
 4.2.3 Preparing, as an author or co-author, written materials published or accepted for 
publication, e.g., in the form of an article, chapter, or book, which contribute to the legal education 
of the author member (which were not prepared in the ordinary course of the member's practice or 
employment or to accompany speaking in an approved education activity); or  
 4.2.4 Participating in self-assessment testing (open-book tests that are completed by the 
member, submitted to the provider, graded, and returned to the member with the correct answers and 
an explanation of why the answer chosen by the provider is the correct answer).  
 4.3 No credit shall be given for activities directed primarily to preparation for an 
examination for admission to practice law in any state, the District of Columbia, any territory of the 
United States or any foreign jurisdiction, including the Multi-state Professional Responsibility 
Examination.  No credit shall be given for the time spent actually taking such an examination.  
 
§5.0 
 5.1 Credit hours are computed based on actual time spent in an activity (actual instruction or 
speaking time, actual time spent viewing videotapes or listening to audiotapes, actual time spent 
preparing materials for publication, actual time spent attending a law school class) in hours to the 
nearest one-quarter hour reported in decimals.  For example, an activity that lasts three hours and has 
one 10-minute break would be calculated as follows:  
 3 hrs x 60 mins/hr = 180 mins minus the 10-min break = 170 mins divided by 60 =  2.833 
hrs, which would round down to 2.75.  
 Providers are expected to compute credit hours for approved activities based on this formula 
and to announce the approved number of hours.   
 For self-assessment tests, providers must specify the maximum credit allowable.  Credit may 
be offered only for the time actually spent answering the self-assessment test questions and 
reviewing the results from the provider.  
 5.2 For self-assessment tests, providers must specify the maximum credit allowable. Credit 
may be offered only for the time actually spent answering the self-assessment test questions and 
reviewing the results from the provider.  
 5.3 
 5.3.1 Credit hours for speaking in an approved education activity are computed by 
multiplying actual speaking time by four.  For repeat presentations, speakers may claim only actual 
speaking time.  Each presentation of a workshop or skills training activity (an education activity that 
includes the active participation of attendees in the form of interactive exercises, simulations, and 
demonstrations and therefore must be modified for the attendees at each presentation) will count as a 
separate education activity.  
 5.3.2 Credit hours for panelists at an approved education activity are computed by 
multiplying the length of time the panelist is assigned to speak by four.  If specific speaking times 
are not assigned to the panelists, "the length of time the panelist is assigned to speak" means the 
actual length of the education activity divided by the number of panelists.  For the remainder of the 
panel and for repeat presentations, panelists may claim only actual attendance time.   
 For example, a two-hour panel with four panelists who are not assigned specific speaking 
times would be calculated as follows:  
 1. To determine each panelist's speaking time, divide the length of the panel by the number 
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of panelists (in this case, 2 hrs x 60 min/hr = 120 mins divided by 4 panelists = 30 mins or .5 hrs of 
speaking time).  

70 
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 2. Multiply the panelist's speaking time x 4 (.5x4 = 2 hrs).  
 3. For the remainder of the panel (1.5 hrs), credit the panelist with actual attendance time 
only.  
 Do NOT count the panelist's speaking time twice, i.e., as part of the attendance time.  
 4. Each panelist should receive 3.5 hrs (2 hrs of speaking credit plus 1.5 hrs of attendance).  
 5.3.3 A moderator who either introduces other speakers or performs in an administrative 
capacity and does not present material having significant current intellectual or practical content 
members may claim the same credit hours as attendees.  
 5.4 
 5.4.1 Credit hours for teaching a law school class are computed by multiplying the number 
of credit hours/units granted by the law school by 12.  If a portion of a law school class is devoted to 
a subject set forth in section 2.1, credit hours for teaching that subject are computed by multiplying 
actual speaking time by one.  In no case may the credit hours claimed for teaching a law school class 
exceed credit hours/units multiplied by 12.  
 5.4.2 Credit hours for a guest lecturer or substitute teacher in a law school class are 
computed by multiplying actual speaking time by four.  For repeat presentations, credit may be 
claimed only for actual speaking time.  
 5.5 A member who performs pro bono qualified legal service, as defined in section 4.1.6, 89 
may earn one MCLE credit hour for every six hours of service or educational activity.  Participatory 90 
credit for pro bono qualified legal service shall be limited to four units of credit per compliance 91 
period. 92 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
STATEMENT OF REASONS 
 
Existing Law:  Members of the bar are required to complete 25 hours of approved continuing education 
during each compliance period including four hours of legal ethics, one hour of prevention, detection, and 
treatment of substance abuse and emotional distress, and one hour of elimination of bias.  Members of the 
bar may receive continuing education credit for teaching, speaking, attending classes, or listening to tapes 
or videos.  Members do not receive MCLE credit for qualified pro bono service to the courts or 
community.  
 
This Resolution:  Confers a limited number of MCLE participatory credit hours for members who 
participate in pro bono legal services projects.  
 
The Problem:  There is an urgent need for legal services to help those without the means to pay for a 
private lawyer.  Lawyers are needed to help domestic violence and crime victims, persons with 
disabilities, minorities, children, and unrepresented litigants gain simple access to the justice system.  We 
can not mandate that lawyers provide pro bono services, yet every legal organization encourages lawyers 
to do so.  This resolution provides some incentive for lawyers to provide pro bono service by giving 
limited MCLE credit for time spent on pro bono matters.  It is consistent, therefore, with the broader aims 
of the State Bar and the Judicial Council.  
 
This resolution specifically applies to lawyers who get training in anticipation of pro bono services.  It 
allows lawyers up to three hours of credit for pro bono services for every one hour of education in 
preparation for that service.  While it does not address every pro bono service provider, it gives more 
incentive than currently exists.  In addition, it links MCLE credit to education, thereby fulfilling the 
mission of the MCLE program.  Lawyers who get the training for pro bono services will expand on that 
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training, and understand how their knowledge works in practice, by putting it to work in the pro bono 
setting.  
 
Pro bono service often involves learning to apply one’s legal skills in new and different ways, or in fields 
outside one’s main area of practice.  It often entails research into that new area.  Moreover, it affords 
attorneys, regardless of the area of practice, a broader range of experience.  Therefore, this resolution 
further the goals of the MCLE program by continuing the lawyer’s education.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Lisa Stern, P.O. Box 361209, Los Angeles, CA 90036; 
voice (323) 936-8500, fax (323) 936-3500; e-mail lawsternla@aol.com; Christina Bull Arndt, 300 S. 
Spring St., Los Angeles, CA 90013, voice (213) 897-8964; e-mail cbarndt@pacbell.net.  
 
RESPONSIBLE FLOOR DELEGATES:  Lisa Stern, Christina Bull Arndt 
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RESOLUTION 2-14-03  
 

DIGEST 
Committee of Bar Examiners:  Law School Deans 
Amends Business and Professions Code section 6046 to expand the Committee of Bar Examiners to 
include three law school deans. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
None known. 
 
Reasons: 
This resolution amends Business and Professions Code section 6046 to expand the Committee of Bar 
Examiners to include three law school deans.  This resolution should be disapproved because it would 
create a potential conflict of interest between the appointed deans and the Committee of Bar Examiners 
and would raise confidentiality concerns.  
 
The current composition of the Committee of Bar Examiners (“Committee”) includes practicing 
attorneys, judges and non-lawyer members of the public, so that the practical issues which face attorneys 
once they pass the bar are well represented.  Law schools are currently involved in the work of the 
Committee through the Law School Council and Law School Assembly.  In addition, those members of 
law school communities wishing to comment on the actions of the Committee may attend open meetings 
of the Committee.  This resolution seeks to increase this involvement, specifically, the law school deans’ 
involvement.  However, such involvement beyond the current level is likely to create conflicts of interest 
and loss of confidence in the integrity of the bar examination process by the general public. 
 
The Committee is charged with preparing the bar exam as well as evaluating the moral character of 
applicants for the bar.  As such, the Committee has information both as to the topics on the bar exam and 
confidential information about the moral character of applicants.  Although it is unlikely that a dean 
member of the Committee would share the information he or she may gain regarding topics on an 
upcoming bar exam or the moral character of bar applicants, the possibility that such a breach of 
confidence could occur would threaten public trust.  As with many areas of the law, it is not the actual 
impropriety, but the appearance of impropriety, which is of concern.  This resolution would create the 
appearance of impropriety.  Moreover, given the relatively small number of law schools, appointing three 
deans to the Committee would create disproportionate representation for law schools, and would give 
disproportionate influence to the three law schools whose deans are on the Committee. 
 
SECTION/COMMITTEE REPORT 
 
COMMITTEE OF BAR EXAMINERS OF THE STATE BAR OF CALIFORNIA  
 
Recommendation:  DISAPPROVE 
 
Reasons: 
Dean members of the Committee would be placed in a conflict-of- interest position that would threaten 
the integrity of the Committee’s decision making process.  They would have access to bar examination 
questions before they are used and, as members of the Committee, would have access to information 
about their students and others that they ordinarily would not have access to because of confidentiality 
requirements, such as moral character determination applications and petitions.  The Committee does not 
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believe that dean members would disclose confidential examination and applicant information, but the 
public’s confidence in the integrity of the process of development and administration of the bar 
examination and the applicants’ confidence in the confidentiality of their personal information might, 
indeed probably would, suffer because information hitherto unavailable could be disclosed to the benefit 
of their students. 
 
The Committee also registers and accredits law schools.  To avoid an appearance of impropriety, dean 
members would not be able to participate in any related closed session discussions as they would be privy 
to inside information regarding a law school’s status or problems, which in some cases might be 
considered the competition. 
 
The resolution does not address the identity of the entity or person who would make the appointments to 
the Committee nor the process for the making of the appointments. 
 
Adding deans to the membership of the Committee is unnecessary.  Currently, input on Committee 
activities and policies is received through the Law School Council that is composed of elected 
representatives of the various types of law schools in California, including those approved by the 
American Bar Association, those accredited by the Committee and those that are not accredited but are 
authorized by the Board for Private Postsecondary and Vocational Education to confer degrees 
(unaccredited and correspondence law schools); members of the Committee; and a representative of the 
Board of Governors.  The Law School Council generally meets at least once a year or more often 
depending on the interests and schedules of the dean members. 
 
In addition, input is received from the California legal education community through the Law School 
Assembly that is composed of the deans of all law schools in California as well as the members of the 
Committee.  The Law School Assembly meets every one to two years to discuss matter of interest to both 
the Committee and the legal education community in California. 
 
Finally, all law school deans are provided with a copy of the Committee’s open agenda prior to each 
Committee meeting and are welcome to attend any open session portion of the Committee and its 
subcommittees meetings.  They are also provided with a copy of the open session portion of the meeting 
minutes after they have been approved by the Committee. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Business and Professions Code section 6046 to read as follows: 
 

§6046 1 
2 
3 
4 
5 
6 

 The board may establish an examining committee having the power: 
 (a) To examine all applicants for admission to practice law. 
 (b) To administer the requirements for admission to practice law. 
 (c) To certify to the Supreme Court for admission those applicants who fulfill the 
requirements provided in this chapter. 
 The examining committee shall be comprised of 19 22 members, 10 of whom shall be 
members of the State Bar or judges of courts of record in this state, 

7 
three of whom shall be law 8 

school deans from American Bar Association or state accredited law schools in California, and nine 
of whom shall be public members who have never been members of the State Bar or admitted to 
practice before any court in the United States. At least one of the attorney members shall have been 
admitted to practice law in this state within three years from the date of their appointment to the 
examining committee.

9 
10 
11 
12 
13 
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 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Steven Wall, Franne Ficara, Colin Wied, Aaron Katz, Chris Todd, Charles Bird, Gina 
Dronet, Lilys McCoy, Cindy Davis, and Rita Hanscom.  
 
STATEMENT OF REASONS 
 
Existing Law:  The current membership of the Committee of Bar Examiners of the State Bar of California 
does not include law school representatives. 
 
This Resolution:  Adds three law school deans to the Committee of Bar Examiners. 
 
The Problem:  The makeup of the Committee of Bar Examiners is dictated by the above section.  It calls 
for 10 lawyers and 9 non-lawyers. There is no provision to include law school representatives on the 
Committee.  Because the decisions made by the Committee greatly impact the law schools by affecting 
their curriculum offerings, the timing of the bar examinations, and the subjects tested, the Committee 
would benefit from having the input and perspective of several law school representatives. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Rita Hanscom, Thomas Jefferson School of Law, 2121 
San Diego Avenue, San Diego, CA 92110, voice (619) 297-9700, e-mail rhanscom4@cox.net 
 
RESPONSIBLE FLOOR DELEGATE:  Rita Hanscom 
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RESOLUTION 2-15-03 
 

DIGEST 
Law School Curricula:  Including Study of United States Treaties 
Recommends to all law schools that they include in their curriculum information as to treaties entered into 
by the United States. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution recommends to all law schools that they include in their curriculum information as to 
treaties entered into by the United States.  This resolution should be disapproved because it contains only 
a vague direction to law schools which is not necessary and infringes on academic freedom.  
 
This resolution limits the freedom of law schools to determine the content of their curriculum.  The 
proponent suggests that information concerning relevant treaties is currently being omitted from courses 
to which such treaties apply to the detriment of the students.  However, the proponent provides no support 
for its assertion that law schools are refusing to teach treaty law where relevant.  Law school professors 
are best situated to determine the usefulness or relevance of particular issues to a particular course.  
Academic freedom has been, and continues to be, an important aspect of the free flow of ideas in our 
country.  If, indeed, certain material is not being taught in law schools, we should leave demand for the 
material to the students who will eventually need the information, and not restrict academic freedom with 
the heavy hand of legislation. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends to all 
California law schools the following:  law schools shall include in their teaching, where relevant, 
information as to treaties entered into by the United States, including the United Nations Charter and 
ratified United Nations covenants and conventions, as part of the "supreme law of the land," under the 
United States Constitution, Article VI, paragraph 2. 
 
PROPONENT:  National Lawyers Guild, San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS 
 
Existing Law:  No California law recommends law school curricula. 
 
This Resolution:  Recommends to California law schools the teaching of the existence of United States 
treaties. 
 
The Problem:  Knowledge of the existence and applicability of our country’s treaties as part of the 
"supreme law of the land" is often omitted from law school teaching of some subjects to which those 
treaties apply.  These subjects include immigration, juvenile, civil, criminal, business, administrative, and 
military law, and other areas of law which lawyers may encounter. 
 
The mere fact that such treaties exist and may impact a client’s rights and duties should be a part of the 



education of every lawyer. 
 
This resolution is related to resolution 4-01-2002 and responds to the problems raised last year by the 
Resolutions Committee and the Committee of Bar Examiners. 
 
IMPACT STATEMENT 
 
This resolution does not affect any law, statute, or rule. 
 
AUTHOR/PERMANENT CONTACT:  Doris Brin Walker, P.O. Box 77643, San Francisco, CA 941072, 
(415) 282-3240 
 
RESPONSIBLE FLOOR DELEGATE:  Richard P. Koch 
 
COUNTERARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY: 
 
If the proponent’s goal is to have all law schools include treaty issues in their curricula as elective 
matters, this resolution is harmless.  If the proponent is seeking to create a requirement that every law 
school student be forced to take courses related to treaty law, this resolution should be disapproved.  The 
law of California and elements of federal law are already so voluminous that one human mind cannot 
maintain knowledge of it all.  International law should not be added to this mix as a requirement. 
 
SAN DIEGO COUNTY BAR ASSOCIATION  
 
Proponents of the resolution seek to recommend to all California law schools the incorporation of the 
teaching of our country’s treaties in all subjects in which the treaties might apply.   
 
The proponents of the resolution vastly overstate the frequency in which treaty issues arise in a standard 
law practice.  Because the average practitioner rarely, if ever, encounters a treaty related question of law, 
a blanket recommendation to law schools to include such instruction within at least seven separate law 
school subjects is overkill. 
 
Furthermore, California law schools operate under extensive supervision by the American Bar 
Association.  Within the A.B.A.’s guidelines, each law schools develops its curriculum based upon the 
determination of the best needs of their students.  Individual law school deans and the American Bar 
Association’s Accreditation Committee, not the California State Bar association, are in the best position 
to determine the instructional needs of law students. 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
Proponent states "Existing Law:  No California law recommends law school curricula."  Why start now? 
Why start here?  What is the authority for micro-managing law school curricula? Would this apply to 
ABA accredited law schools, or all law schools? Who would enforce it? Those are just the start of the 
questions our delegation had about this resolution.  And finding no reasonable answers, we urge that this 
resolution be defeated. 
 



RESOLUTION 3-01-03 
 
DIGEST 
Intestate Succession:  Disinheriting Unknown Parent
Amends Probate Code section 6401 to provide a surviving spouse’s intestate share will not be decreased 
in favor of a decedent’s parent or issue of that parent of whom the decedent was unaware. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to resolution 6-08-02, which was disapproved. 
 
Reasons: 
This resolution amends Probate Code section 6401 to provide a surviving spouse’s intestate share will not 
be decreased in favor of a decedent’s parent or issue of that parent of whom the decedent was unaware.  
This resolution should be disapproved because it is vague and does not fully correct the problem outlined 
in Estate of Griswold (2001) 25 Cal.4th 904. 
 
Intestate succession is governed entirely by statute, and is designed to carry out “the intent a decedent 
without a will is most likely to have had.” (16 Cal. Law Revision Com. Rep. (1982) p. 2319.)  In relevant 
part, section 6401 entitles a surviving spouse to all of a decedent’s separate property if the decedent 
leaves no issue, parent, sibling, or sibling’s issue.  However, the surviving spouse is entitled to only half 
the separate property if the decedent leaves issue, a parent or issue of the parents.   
 
In Griswold, the surviving spouse received only half her husband’s separate property, with the other half 
going to half-siblings through a father the decedent never knew.  It seems unlikely a decedent who does 
not know his or her natural parent would want that unknown parent, or the issue of that unknown parent, 
to inherit.  Writing for the Court in Griswold, Justice Janice Brown suggested the Legislature should 
remedy this defect in our intestate succession statutes.   
 
This resolution is an attempt to prevent the sort of unintended result reached in Griswold.  However, it is 
vague as drafted because it fails to establish criteria to determine the quality or quantity of a child’s 
“awareness.”  Every child is aware, in some sense, that he or she has parents. 
 
Before a solution to the Griswold problem can be reached, a reasonable and workable definition of 
“unaware” must be formulated.  Practical problems of proof must be addressed, taking into consideration 
that the person whose awareness is at issue—the decedent—is not available to provide evidence.  And 
other sections of the Probate Code dealing with intestate succession, such as sections 6450 et seq., must 
also be considered. 
 
COMMITTEE REPORT 
 
TRUSTS AND ESTATES SECTION EXECUTIVE COMMITTEE  
 
Recommendation:  DISAPPROVED 
 
Reasons: 
This resolution would create uncertainty regarding the meaning of "unaware."  This subject matter is 
already under study by the Law Revision Commission and, in the opinion of many of the committee 
members, the Griswold case was not decided improperly, as the father in that case had paid child support 
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to the child from which he inherited.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Probate Code section 6401 to read as follows: 
 

§6401 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 

 (a) As to community property, the intestate share of the surviving spouse is the one-half of 
the community property that belongs to the decedent under Section 100.  
 (b) As to quasi-community property, the intestate share of the surviving spouse is the one-
half of the quasi-community property that belongs to the decedent under Section 101.  
 (c) As to separate property, the intestate share of the surviving spouse is as follows:  
 (1) The entire intestate estate if the decedent did not leave any surviving issue, parent, 
brother, sister, or issue of a deceased brother or sister.  
 (2) One-half of the intestate estate in the following cases:  
 (A) Where the decedent leaves only one child or the issue of one deceased child.  
 (B) Where the decedent leaves no issue but leaves a parent or parents or their issue or the 
issue of either of them.  
 (3) One-third of the intestate estate in the following cases:  
 (A) Where the decedent leaves more than one child.  
 (B) Where the decedent leaves one child and the issue of one or more deceased children.  
 (C) Where the decedent leaves issue of two or more deceased children.  
 (d) The provisions of subdivision (c)(2)(B) of this Section shall not apply as to a parent and 17 
the issue of a parent of whom the decedent was unaware, unless the decedent was a victim of child 18 
abduction, as defined in Sections 278 and 278.5 of the Penal Code. 19 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Santa Barbara County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Allows property of an intestate decedent to pass to a parent the decedent did not know 
and/or the issue of decedent’s parent of which decedent was unaware. 
 
This Resolution:  Allows the entire separate property of such a decedent to go to his widow.  In that 
intestate succession is supposed to provide for a disposition of property that is most likely what an 
intestate decedent would have wanted, this resolution would better address that effort.  All of a decedent’s 
separate property would go to his widow; one-half of his separate property would not go to a parent the 
decedent had never known, or even more remotely, half-siblings he had never known. 
 
The Problem:  Under section 6401(c)(2)(b), if a decedent is married, has separate property, dies intestate, 
and has a parent of whom he/she is entirely unaware, or there are issue of such a parent, then that parent 
or his/her issue are entitled to one-half of the decedent’s estate. 
 
This issue was addressed in Estate of Griswold (2001) 25 Cal.4th 904, and the Supreme Court reluctantly 
held that given these facts, the widow of the deceased would only receive one-half of her husband’s 
separate property, and the other half would go to half-siblings through a father the decedent had never 
known. 
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The language regarding Penal Code sections 278 and 278.5 is to cover those situations where the 
decedent was unaware of his/her parent because of the wrong doing of a parent who abducted the 
decedent early in life and hid from the decedent the identity of his/her other parent. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHORS AND/OR PERMANENT CONTACTS:  James F. Cote, 928 Garden Street, Suite 2, Santa 
Barbara, CA 93101, voice (805) 966-1204, fax (805) 966-1294, e-mail jfcotelaw@aol.com; Christopher 
C. Jones, 1032 Santa Barbara Street, Santa Barbara, CA 93101; 805/963-2014; FAX 805/966-2120; e-
mail chrisc@silcom.com 
 
RESPONSIBLE FLOOR DELEGATES:  James F. Cote and Christopher C. Jones 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The resolution is vaguely worded, and does not clearly focus on the decedent’s knowledge of the identity 
of the parent.  The underlying intent of the resolution is worthy of support if the proponent amended it to 
clarify the intent and proper application.     
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RESOLUTION 3-02-03 
 
DIGEST 
Wills:  Effect of Legal Separation
Amends Probate Code section 6122 to clarify that a decree of legal separation does not terminate the 
marital status for purposes of inheritance under a will. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Probate Code section 6122 to clarify that a decree of legal separation does not 
terminate the marital status for purposes of inheritance under a will.  This resolution should be approved 
in principle because it removes any ambiguity in the code that a legal separation might terminate the 
status of husband and wife. 
 
Section 6122 limits a former spouse’s inheritance rights if the testator’s marriage is dissolved or annulled 
after executing a will.  Subdivision (d) provides, “A decree of legal separation which does not terminate 
the status of husband and wife is not a dissolution for purposes of this section.”  This language gives rise 
to an implication that a legal separation may affect the legal status of husband and wife for purposes of 
this statute.   
 
A legal separation is designed to resolve financial issues between the parties and is distinct from an order 
dissolving the marital status.  (Estate of Lahey (1999) 76 Cal.App.4th 1056.)  This resolution eliminates 
the erroneous implication arising from subdivision (d), preventing any possible confusion a testator may 
have about the effect of a legal separation. 
 
SECTION/COMMITTEE REPORT 
 
TRUSTS AND ESTATES SECTION EXECUTIVE COMMITTEE  
 
Recommendation:  Approve in principle. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Probate Code section 6122 to read as follows: 
 

§6122 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

 (a) Unless the will expressly provides otherwise, if after executing a will the testator’s 
marriage is dissolved or annulled, the dissolution or annulment revokes all of the following: 
 (1) Any disposition or appointment of property made by the will to the former spouse. 
 (2) Any provision of the will conferring a general or special power of appointment on the 
former spouse. 
 (3) Any provision of the will nominating the former spouse as executor, trustee, conservator, 
or guardian. 
 (b) If any disposition or other provision of a will is revoked solely by this section, it is 
revived by the testator’s remarriage to the former spouse. 
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 (c) In case of revocation by dissolution or annulment: 11 
12 
13 
14 
15 
16 
17 

 (1) Property prevented from passing to a former spouse because of the revocation passes as 
if the former spouse failed to survive the testator. 
 (2) Other provisions of the will conferring some power or office on the former spouse shall 
be interpreted as if the former spouse failed to survive the testator. 
 (d) For purposes of this section, dissolution or annulment means any dissolution or 
annulment which would exclude the spouse as a surviving spouse within the meaning of Section 78.  
A decree of legal separation which does not terminate the status of husband and wife is not a 
dissolution for purposes of this section. 

18 
19 
20 
21 
22 
23 
24 

 (e) Except as provided in Section 6122.1, no change of circumstances other than as 
described in this section revokes a will. 
 (f) Subdivisions (a) to (d), inclusive, do not apply to any case where the final judgment of 
dissolution or annulment of marriage occurs before January 1, 1985.  That case is governed by the 
law in effect prior to January 1, 1985.

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides circumstances under which a divorce or annulment revokes provisions of a 
testator's will that makes a disposition or appointment of property on a former spouse, confers a general 
or special power of appointment on a former spouse, or nominates the former spouse as executor, trustee, 
conservator, or guardian. 
 
This Resolution:  Clarifies that Probate Code section 6122 does not apply to spouses who obtain a legal 
separation. 
 
The Problem:  The current statute's reference to "a decree of legal separation which does not terminate the 
status of husband and wife" implies that there are decrees of legal separation that do terminate the status 
of husband and wife.  A decree of legal separation that terminates the status of husband and wife is a 
dissolution, not a legal separation.  Since Probate Code section 6122(d) makes the implication that a 
decree of legal separation that does terminate the status of husband and wife exists, one is forced to 
consider whether the statute is intended to apply if the spouse is no longer a "surviving spouse" as defined 
in Probate Code section 78.  However, the sentence immediately preceding the sentence proposed to be 
amended makes specific reference to Probate Code section 78 with regards to dissolutions and 
annulments, but makes no reference to legal separations.  This resolution would eliminate the language 
that creates an implication that a decree of legal separation that terminates the status of husband and wife 
exists and would thereby eliminate improper application of this statute. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Barry K. Matulich, 1540 River Park Drive, Suite 224, 
Sacramento, CA 95815, voice 916-922-7084, fax 916-924-6692, e-mail matulich@jps.net 
 
RESPONSIBLE FLOOR DELEGATE:  Barry K. Matulich 
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RESOLUTION 3-03-03  
 

DIGEST 
Surviving Spouse:  Limit on Statutory Share of Decedent’s Property  
Amends Probate Code section 21611 to provide that an omitted spouse’s total share of decedent’s estate 
be limited to one-half of the estate, regardless of how received. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to resolution 6-09-02, which was withdrawn. 
 
Reasons: 
This resolution amends Probate Code section 21611 to provide that an omitted spouse’s total share of 
decedent’s estate be limited to one-half of the estate, regardless of how received.  This resolution should 
be disapproved because it contains a flaw that may result in the spouse receiving more than the intended 
share. 
 
This resolution covers those situations where a testator provides for an individual in his will and later 
marries that individual, but does not revise his will to include that person as a spouse.  This situation may 
occur when the marriage takes place after the will is executed, and the individual is given a gift in the will 
without the contemplation of subsequent marriage.  Under the prevailing case law of Estate of Poisl 
(1955) 44 Cal.2d 147 and Estate of Katleman (1993) 13 Cal.App.4th 51, most judges would rule that the 
“omitted spouse” takes both the pre-marriage bequest and the intestate share.   
 
While in principle this resolution addresses a potential problem in carrying out the intent of the testator, 
its means of implementation is flawed.  Although current law may substantially reduce the share of 
remaining beneficiaries, it is conceivable that a testator may intend to give an “omitted spouse” both the 
gift and the statutory share.  Under this resolution a spouse who is entitled to only a one-third intestate 
share might actually get more than intended. 
 
SECTION/COMMITTEE REPORT 
 
TRUSTS AND ESTATES SECTION EXECUTIVE COMMITTEE  
 
Recommendation:  DISAPPROVE 
 
Reasons: 
In the opinion of the committee, this resolution would unsettle existing case law and lead to a wrong 
result. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Probate Code section 21611 to read as follows: 
 

§21611 1 
2 
3 
4 

 The spouse shall not receive a share of the estate under Section 21610 if any of the following 
is established: 
 (a) The decedent’s failure to provide for the spouse in the decedent’s testamentary 
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instruments was intentional and that intention appears from the testamentary instruments. 5 
6 
7 
8 
9 

 (b) The decedent provided for the spouse by transfer outside of the estate passing by the 
decedent’s testamentary instruments and the intention that the transfer be in lieu of a provision in 
said instruments is shown by statements of the decedent or from the amount of the transfer or by 
other evidence.  
 (c) The decedent provided for the spouse in the decedent’s testamentary instruments; 10 
however, if the spouse’s share of separate property under the testamentary instruments is less than 11 
the spouse would take under Section 21610 (c), the spouse shall take that share of separate property, 12 
but the total share, including the share under the testamentary instruments and the share under 13 
Section 21610 (c), shall not be more than one-half of the value of the separate property in the estate, 14 
unless the decedent’s intention to provide the testamentary gift(s) and the statutory share is clearly 15 
set forth in the instruments.  16 
 (d) The spouse made a valid agreement waiving the right to share in the decedent’s estate.  17 

 
 (Proposed new language underlined, language to be deleted stricken.)  
  
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Allows a surviving spouse to take a statutory share of a deceased spouse’s estate, under 
certain conditions.  It also apparently allows the spouse to take both under the will and by the statute. 
 
This Resolution:  Limits the statutory share of separate property to one-half of the property, thus not 
allowing the spouse to take one-half of the separate property, and any gift under the will. 
 
The Problem:  The existing statute seems to allow, and the cases do not clearly prevent, a spouse from 
taking both a statutory share, as an omitted spouse, and any gifts under the will.  For instance, if a 
decedent had made a will giving one-third to a friend, then married the friend without changing the will, 
the spouse would receive up to one-half of the separate property, plus one-third of the other one-half.  
This result should be permitted only if clearly contemplated by the decedent.  This resolution would solve 
the problem. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Borden D. Webb, Webb, Patterson and Tapella, 906 G 
Street, Suite 630, Sacramento, CA  95814, voice (916) 447-1675, e-mail bwebb@probateattorneys.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Borden D. Webb 
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RESOLUTION 3-04-03 
 
DIGEST 
Donative Transfers:  Limitations on Transfers
Amends Probate Code section 21351 to require independent review before a donative transfer may be 
made to a spouse, cohabitant or domestic partner who previously served as the donor’s care custodian. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Probate Code section 21351 to require independent review before a donative 
transfer may be made to a spouse, cohabitant or domestic partner who previously served as the donor’s 
care custodian.  This resolution should be approved in principle because it provides protection to the ill 
and elderly against diversion of assets through opportunistic marriages or other relationships. 
 
Probate Code section 21350 prohibits donative transfers by written instrument to certain categories of 
individuals, including care custodians, without court approval or review by an independent attorney.  
Section 21351 exempts from this prohibition such transfers made to persons who are related by blood or 
marriage to, cohabitant with, or are the registered domestic partner of, the transferor.  The intent of these 
statutes is to prevent the exercise of undue influence over the donative actions of certain vulnerable 
persons by those in a clear position to take advantage of such vulnerability.  (Cal. Trust and Probate 
Litigation (Cont. Ed. Bar), § 6A.2, p. 148.)  However, the exemption in section 21351 does not consider 
the unscrupulous care custodian who marries, cohabitates with, or becomes a registered domestic partner 
of the dependent adult, perhaps in whole or in part to acquire assets without others’ scrutiny. 
 
The family court may annul or set aside the care custodian’s actions if a conservator or other protesting 
party proves the relationship was a result of undue influence, fraud or other factors specified in the Family 
Code.  Unfortunately, this is costly and time consuming, and the elements may be difficult to prove.  By 
requiring independent review of a donative transfer before it takes effect, this resolution would discourage 
such acts by care custodians and help to prevent this form of abuse. 
 
SECTION/COMITEE REPORT 
 
TRUSTS AND ESTATES SECTION EXECUTIVE COMMITTEE  
 
Recommendation:  DISAPPROVE 
 
Reasons: 
This resolution is too broad.  The legislation would interfere unduly with the right to marry, and undue 
influence and lack of capacity provide adequate remedies under existing law.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Probate Code section 21351 to read as follows: 
 

§21351 1 
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 Section 21350 does not apply if any of the following conditions are met: 2 
3 
4 

 (a) The transferor is related by blood or marriage to, is a cohabitant with, or is the registered 
domestic partner, pursuant to Division 2.5 (commencing with Section 297) of the Family Code, of 
the transferee or the person who drafted the instrument excepting any marriage, cohabitation or 5 
registered domestic partnership that the transferor enters into with a Care Custodian as defined in 6 
Welfare and Institutions Code Section 15610,17.  For purposes of this section, "cohabitant" has the 
meaning set forth in Section 13700 of the Penal Code. This subdivision shall retroactively apply to 
an instrument that becomes irrevocable on or after July 1, 1993. 

7 
8 
9 

10 
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12 
13 
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28 
29 
30 
31 
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33 
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 (b) The instrument is reviewed by an independent attorney who (1) counsels the client 
(transferor) about the nature and consequences of the intended transfer, (2) attempts to determine if 
the intended consequence is the result of fraud, menace, duress, or undue influence, and (3) signs and 
delivers to the transferor an original certificate in substantially the following form, with a copy 
delivered to the drafter:  
 

"CERTIFICATE OF INDEPENDENT REVIEW  
 I, _______________________________________________, have reviewed (attorney's 
name) __________________________________________ and counseled my client, (name of 
instrument) ______________________________, on the nature and consequences of the (name of 
client) transfer, or transfers, of property to _________________________________________ (name 
of potentially disqualified person) contained in the instrument.  I am so disassociated from the 
interest of the transferee as to be in a position to advise my client independently, impartially, and 
confidentially as to the consequences of the transfer.  On the basis of this counsel, I conclude that the 
transfer, or transfers, in the instrument that otherwise might be invalid under Section 21350 of the 
Probate Code are valid because the transfer, or transfers, are not the product of fraud, menace, 
duress, or undue influence.  
____________________________________________________________ 
(Name of Attorney)        (Date)” 
 
 Any attorney whose written engagement signed by the client is expressly limited solely to 
the preparation of a certificate under this subdivision, including the prior counseling, shall not be 
considered to otherwise represent the client.  
 (c) After full disclosure of the relationships of the persons involved, the instrument is 
approved pursuant to an order under Article 10 (commencing with Section 2580) of Chapter 6 of 
Part 4 of Division 4.  
 (d) The court determines, upon clear and convincing evidence, but not based solely upon the 
testimony of any person described in subdivision (a) of Section 21350, that the transfer was not the 
product of fraud, menace, duress, or undue influence. If the court finds that the transfer was the 
product of fraud, menace, duress, or undue influence, the disqualified person shall bear all costs of 
the proceeding, including reasonable attorney's fees.  
 (e) Subdivision (d) shall apply only to the following instruments:  
 (1) Any instrument other than one making a transfer to a person described in paragraph (1) 
of subdivision (a) of Section 21350.  
 (2) Any instrument executed on or before July 1, 1993, by a person who was a resident of 
this state at the time the instrument was executed.  
 (3) Any instrument executed by a resident of California who was not a resident at the time 
the instrument was executed.  
 (f) The transferee is a federal, state, or local public entity, an entity that qualifies for an 
exemption from taxation under Section 501(c)(3) or 501(c)(19) of the Internal Revenue Code, or a 
trust holding an interest for this entity, but only to the extent of the interest of the entity, or the 
trustee of this trust. This subdivision shall retroactively apply to an instrument that becomes 
irrevocable on or after July 1, 1993.  
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 (g) For purposes of this section, "related by blood or marriage" shall include persons within 
the fifth degree or heirs of the transferor.  

53 
54 
55 
56 
57 
58 
59 

 (h) The transfer does not exceed the sum of three thousand dollars ($3,000). This subdivision 
shall not apply if the total value of the property in the estate of the transferor does not exceed the 
amount prescribed in Section 13100.  
 (i) The transfer is made by an instrument executed by a nonresident of California who was 
not a resident at the time the instrument was executed, and that was not signed within California.

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Probate Code section 21350 prohibits donative transfers to certain categories of  
individuals, including, but not limited to, care custodians.  Section 21351, however, exempts from that 
prohibition spouses, registered domestic partners and cohabitants. 
 
This Resolution:  Amends section 21351 to provide that spouses, registered domestic partners and 
cohabitants of the transferor would be prohibited from receiving any donative transfer if they were the 
care custodian of the transferor prior to becoming a spouse, registered domestic partner or cohabitant. 
 
The Problem:  One of the most frustrating forms of elder financial abuse is the unscrupulous care 
custodian who marries their elderly patient.  With the advent of domestic partnerships, the opportunity to 
engage in abusive financial conduct is even greater.  All that is required is the signature of both parties, 
the notarization of those signatures and registering the document with Sacramento.  The elder's family 
may never know of the change in status until after the elder's death.  If the marriage, registered domestic 
partnership or cohabitation with a former care custodian is, in fact, appropriate and in the best interests of 
the elder and not for an improper purpose, then the former care custodian should not object to meeting the 
remaining provisions of this section in order to receive a donative transfer from their former patient. 
 
IMPACT STATEMENT 
 
This resolution not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Kim R. Hubbard, 668 N. Coast Highway, #239, 
Laguna Beach, CA 92651, (949) 376-4505. 
 
RESPONSIBLE FLOOR DELEGATE:  Kim R. Hubbard 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
An ATM card is more likely to be a debit card than a credit card.   The use of a debit card is analogous to 
the writing of a check by the Administrator on the estate account.  Such use of ATM cards as alternatives 
to checks is normal, convenient, and proper.  This proposal unduly restricts the representative from 
reasonable use of a convenient banking tool to protect against the “felonious fiduciary.”  Such a 
committed felon will find other ways to defraud an estate, and this attempted remedy will cause far more 
unreasonable interference than it will protect estates.   
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RESOLUTION 3-05-03 
 

DIGEST 
Trusts:  Requests for Special Notice by Non-beneficiary  
Amends Probate Code section 17204 to allow any interested party to request notice of court proceedings 
regarding a trust. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to resolution 03-06-01, which was approved in principle. 
 
Reasons: 
This resolution amends Probate Code 17204 to allow any interested party to request notice of court 
proceedings regarding a trust.  This resolution should be approved in principle because it would allow 
non-beneficiary parties with legal interests at stake in a trust proceeding to better protect those interests.  
 
Under section 17204, as currently written, only trust beneficiaries are entitled to notice of court 
proceedings regarding trusts.  Even though trusts do not ordinarily require court administration, the rise in 
the number of trusts in the past ten years has caused the number of trust proceedings to rise.  Third parties 
(who are often creditors of the decedent) may be affected by such court proceedings and should be given 
a method for receiving notice so they may protect their rights.  Similar notice rules already exist for 
proceedings regarding wills. 
  
This resolution also makes the non-beneficiary’s request for notice effective upon deposit in the mail.  
While ordinarily such a provision might lead to inequitable results if the request were not actually 
received, the provision that requests must also be filed provides a safe-guard as the court will review 
whether a request has been complied with prior to granting a petition. 
 
SECTION/COMMITTEE REPORT 
 
TRUSTS AND ESTATES SECTION EXECUTIVE COMMITTEE  
 
Recommendation:  APPROVE PRINCIPLE 
 
Reasons: 
The committee proposes as a friendly amendment that lines 2 and 3 be amended to provide as follows:  
"If proceedings involving a trust are pending, any interested person, including a beneficiary of the trust, 
may … 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Probate Code section 17204 to read as follows:  
  

§17204 1 
 (a) If proceedings involving a trust are pending, a beneficiary of the trust or any interested 2 
person may, in person or by attorney, file with the court clerk where the proceedings are pending a 
written request stating that the 

3 
beneficiary person desires special notice of the filing of petitions in 

the proceeding relating to any or all of the purposes described in Section 17200 and giving an 
4 
5 
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address for receiving notice by mail.  A copy of the request shall be personally delivered or mailed to 
the trustee or the trustee's attorney

6 
, pursuant to Probate Code Section 1215.  If personally delivered, 

the request is effective when it is delivered. If mailed, the request is effective 
7 

when it is received as 8 
of date deposited.  When the original of the request is filed with the court clerk, it shall be 
accompanied by a written admission or proof of service.  A request for special notice may be 
modified or withdrawn in the same manner as provided for 

9 
10 

in the making of the initial request.  11 
12  (b) Except as provided in subdivision (c), after serving and filing a request and proof of 

service pursuant to subdivision (a), the beneficiary person is entitled to notice pursuant to Section 
17203.  

13 
14 

 (c) A request for special notice made by a beneficiary person whose right to notice is 
restricted by Section 15802 is not effective.

15 
16 

 
 (Proposed new language underlined; language to be deleted stricken.)  
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  In trust matters that are before the Court, only beneficiaries of a trust may request special 
notice so as to be kept informed of any pleadings, accountings or rulings filed with the Court.  
 
This Resolution:  Makes the special notice provisions regarding trusts consistent with the special notice 
provisions regarding estates, allowing interested persons, including creditors of the trust or the 
beneficiaries of the trust, to receive copies of the pleadings, accountings or rulings filed with the Court.  
 
The Problem:  Trusts are now being used as will substitutes so that an estate does not need to be opened 
in the probate court.  However there are times when a trust proceeding will be commenced in the probate 
court such as an accounting, petition for distribution, petition for instructions, or a petition to seek 
damages.  The present law restricts the ability to require the parties to the court proceedings to send 
copies of the filings with the court.  Presently only the beneficiaries of the trust may make such a demand.  
In similar situations regarding estates all interested parties to the estate, including creditors, may be able 
to request special notice and obtain these documents directly from the parties to the court proceedings.  
(Prob. Code § 1250.)  
 
The right to request special notice should be so extended in trust matters that are before the court since it 
may seriously effect the right of the interested parties, including creditors.  The resolution would still 
require the interested parties to file and serve such a request on all parties involved in the court 
proceedings.  
  
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Marc L. Sallus, 16133 Ventura Blvd., Encino, CA, 
91436-2408, voice 818/986-8080, fax 818/789-0947, e-mail msallus@oclslaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Marc L. Sallus 
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RESOLUTION 3-06-03 
 

DIGEST 
Temporary Trustees:  Rights and Duties 
Amends Probate Code section 17206 to provide for specific powers and limitations on powers of 
temporary trustees similar to the powers enumerated for special administrators. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Probate Code section 17206 to provide for specific powers and limitations on 
powers of temporary trustees similar to the powers enumerated for special administrators.  This resolution 
should be disapproved because it is likely to complicate the administration of trusts by temporary trustees. 
 
This resolution is modeled on the provisions which apply to a special administrator in an estate 
proceeding.  In an estate proceeding, where a special administrator is acting (usually because of a contest 
over admission of the will to probate), the bulk of the special administrator’s powers and duties are 
governed by the Probate Code.  In the case of a trust proceeding, however, the Probate Code governs only 
in a situation where there is no provision in the trust directing or limiting actions by the trustee.  
 
This resolution’s proposed language is likely to increase the level of confusion in this area.  For instance, 
the proposed amendment spells out that the power to sell property is available to a temporary trustee, after 
an order of the court.  If the trust instrument says that a trustee may sell property without prior court 
order, the trust instrument should govern over the provisions of the statute. 
 
Although there may be problems in individual cases under current law, those problems can be resolved 
more easily by individual orders regarding a specific temporary trustee.  A blanket change in the law is 
neither necessary nor desirable. 
 
SECTION/COMMITTEE REPORT 
 
TRUSTS AND ESTATES SECTION EXECUTIVE COMMITTEE  
 
Recommendation:  DISAPPROVE 
 
Reasons:
 
This resolution would add unnecessary complexity to the statute, and the court already has sufficient 
power to define the rights and duties of a temporary trustee.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Probate Code section 17206 to read as follows: 
 

§17206 1 
2  The court in its discretion may make any orders and take any other action necessary or 
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proper to dispose of the matters presented by the petition, including appointment of a temporary 
trustee to administer the trust in whole or in part.

3 
  A temporary trustee shall have powers duties and 4 

obligations as follows:  5 
 (a) Except where the order appointing a temporary trustee provides otherwise, a temporary 6 
trustee has all of the powers of a successor trustee under Section 15660.  7 
 (b) Except as otherwise restricted by the court, where the order appointing a temporary 8 
trustee specifies that the powers of the temporary trustee are limited, the temporary trustee has the 9 
power to do all of the following without further order of the court:  10 
 (1) Take possession of all of the real and personal property of the trust and preserve it from 11 
damage, waste, and injury.  12 
 (2) Collect all claims, rents, and other income belonging to the trust. 13 
 (3) Commence and maintain or defend suits and other legal proceedings.  14 
 (4) Sell perishable property. 15 
 (c)Where the order appointing a temporary trustee specifies that the powers of the temporary 16 
trustee are limited, the temporary trustee has the power to do all of the following on order of the 17 
court: 18 
 (1) Borrow money, or lease, mortgage, or execute a deed of trust on real property, in the 19 
same manner as a successor trustee. 20 
 (2) Pay the interest due or all or any part of an obligation secured by a mortgage, lien, or 21 
deed of trust on property in the trust, where there is danger that the holder of the security may 22 
enforce or foreclose on the obligation and the property exceeds in value the amount of the obligation. 23 
This power may be ordered only on petition of the temporary trustee or any interested person, with 24 
any notice that the court deems proper, and shall remain in effect until appointment of a successor 25 
trustee. The order may also direct that interest not yet accrued be paid as it becomes due, and the 26 
order shall remain in effect and cover the future interest unless and until for good cause set aside or 27 
modified by the court in the same manner as for the original order. 28 
 (3) Exercise other powers that are conferred by order of the court. 29 

30 
31 

 (d) A temporary trustee appointed to perform a particular act has no duty to take any other 
action to protect the trust. 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Beverly Hills Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides for the appointment of a temporary trustee but does not specify the duties powers 
and obligations.    
 
This Resolution:  Provides that the temporary trustee has all of the powers of a successor trustee unless 
specifically limited. 
 
The Problem:  Probate Code section 8544 provides a specific statement as to the powers duties and 
obligations of a special administrator of a decedent’s estate who is appointed to fill a temporary vacancy 
in office and to provide interim protection for the estate.  Probate Code section 17206 similarly provides 
for the appointment of a temporary trustee but does not specify the duties powers and obligations.  As a 
result temporary trustees often cannot provide specific authority for their acts and are prevented from 
carrying out their duties when third parties refuse to recognize the authority of the temporary trustee. This 
resolution would provide that the temporary trustee has all of the powers of a successor trustee unless 
specifically limited.  It would enumerate the powers duties and obligations of a limited temporary trustee 
using language similar to that of Section 8544.  
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IMPACT STATEMENT 
 
This resolution affects Probate Code sections 15642, 16420 and 17200 regarding the appointment of 
temporary trustees.  It may affect other Probate Code sections.  There are no additional costs. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Kenneth G. Petrulis, Goodson and Wachtel, 10940 
Wilshire Boulevard, Suite 1400, Los Angeles, CA 90024 (310) 208-8282 
 
RESPONSIBLE FLOOR DELEGATE: Kenneth G. Petrulis 
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RESOLUTION 3-07-03 
 
DIGEST 
Conservators:  Statutory Fee Schedule  
Amends Probate Code section 2623 to add a statutory fee schedule for initial and subsequent conservator 
services. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
None known. 
 
Reasons: 
This resolution amends Probate Code section 2623 to add a statutory fee schedule for initial and 
subsequent conservator services.  This resolution should be disapproved because it removes the discretion 
of the court to determine a “just and reasonable” fee for the services of a conservator, leading to fees 
which are too high in some cases and too low in others.   
 
Section 2623 currently provides that the court may order conservator compensation “as the court 
determines just and reasonable.”  Under this standard, a conservator petitions the court for payment of 
fees at appropriate intervals, including termination of the conservatorship.  The conservator submits a 
description of the time spent and the court reviews that description, the proposed hourly rate, the 
complexity of the tasks and other relevant factors, such as the size of the conservatorship estate, to arrive 
at a reasonable fee.  This process is similar to the analysis used by the probate court to determine 
reasonable attorney and trustee fees and has been the process for many years.  
 
Although the proponent correctly identifies a problem in connection with fee awards to conservators as a 
result of variances in approach by different judges and counties, this proposed resolution will not solve 
the problem.  A statutory fee schedule works well in connection with probate estates where the tasks to be 
handled are relatively well identified and tend to vary in complexity according to the value of the estate.  
In a conservatorship, the tasks to be accomplished vary tremendously depending upon the individual 
conservatorship and may not be related in any way to the size of the estate.  For instance, a 
conservatorship in which the conservatee has mental health problems or a large and bickering family may 
require much more time than a conservatorship where the conservatee is placed in a facility and the only 
task is to pay a monthly bill.  While the proposed language supposedly allows a court to depart from the 
statutory fee schedule, it is likely that the existence of a schedule will cause courts to award the statutory 
fee and not more unless there is an extraordinary showing.  As a result, fees based solely on the size of the 
conservatorship estate may often cause the conservator to be over- or under-compensated. 
 
This resolution may also create an incentive for conservators to improperly classify tasks as being for the 
conservatorship of the person (not subject to the statutory fee) rather than the conservatorship of the 
estate.   
 
SECTION/COMITTEE REPORT 
 
TRUSTS AND ESTATES SECTION EXECUTIVE COMMITTEE  
 
Recommendation:  DISAPPROVE 
 
Reasons: 
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Bbasing first-year fees for a conservator of the estate on the statutory probate fee schedule would provide 
too large a fee in some case and too small a fee in others, particularly in small estates.   
 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Probate Code section 2623 to read as follows: 
 

§2623 1 
2  The guardian or conservator shall be allowed all of the following: 

 (a) For ordinary services rendered during the first year of a conservatorship, a conservator of 3 
the estate shall receive compensation based upon the value of the estate accounted for by the 4 
conservator, as follows: 5 

(1) Four percent (4%) on the first one hundred thousand ($100,000) dollars 6 
(2) Three percent (3%) on the next one hundred thousand ($100,000) dollars 7 
(3) Two percent (2%) on the next eight hundred thousand ($800,000) dollars 8 
(4) One percent (1%) on the next nine million ($9,000,000) dollars 9 

 (5) For all amounts above ten million ($10,000,000) dollars a reasonable amount to be 10 
determined by the court. 11 

For the purposes of this section, the value of the estate accounted for by the conservator is 12 
the total amount of the appraisal of property in the inventory, plus gains over the appraisal value on 13 
sales, plus receipts, less losses from the appraisal value on sales, without reference to encumbrances 14 
or other obligations on estate property. 15 
 (b) For ordinary services rendered in all subsequent years, the conservator of the estate shall 16 
receive compensation annually, based on the fair market value of the assets valued annually as 17 
reflected in the annual or biennial account approved by the court as follows: 18 

19 (1) Two (2%) percent of the first two hundred thousand ($200,000) dollars 
(2) One (1%) percent of the next nine million ($9,000,000) dollars 20 
(3) For amounts above nine million two hundred thousand ($9,200,000) dollars a reasonable 21 

amount as determined by the court. 22 
 (c) In addition to the compensation provided for in sub-paragraphs (a) & (b), the court shall 23 
allow additional compensation for services rendered by the conservator of the person, and for 24 
extraordinary services rendered by the conservator of the estate as the court determines to be just and 25 
reasonable.26 
 (d) The amount of the reasonable expenses incurred in the exercise of the powers and the 
performance of the duties of the guardian or conservator (including, but not limited to, the cost of 
any surety bond furnished, reasonable attorney’s fees, and such compensation for services rendered 
by the guardian or conservator of the person as the court determines is just and reasonable). 

27 
28 
29 
30 

  Such compensation for services rendered by the guardian or conservator as the court 31 
determines is just and reasonable. 32 
 (e) All reasonable disbursements made before appointment as guardian or conservator. 33 
 (f) In the case of termination other than by the death of the ward or conservatee, all 
reasonable disbursements made after the termination of the guardianship or conservatorship but prior 
to the discharge of the guardian or conservator by the court. 

34 
35 
36 

 (g) In the case of termination by the death of the ward or conservatee, all reasonable 
expenses incurred prior to the discharge of the guardian or conservator by the court for the custody 
and conservation of the estate and its delivery to the personal representative of the estate of the 
deceased ward or conservatee or in making other disposition of the estate as provided for by law.

37 
38 
39 
40 
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 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides that the conservators, both of person and estate, are entitled to just and 
reasonable fees as determined by the court. 
 
This Resolution:  Adds a statutory fee schedule for conservators of the estate for ordinary services. 
 
The Problem:  The fees awarded to conservators by the courts vary substantially from county to county.  
The local rules of various courts provide a variety of guidelines to assist the court in determining the 
reasonableness of conservator’s fees (i.e., reasonable value of services, percentages, hourly rates ($35-
$100), consideration of use of subcontractors, etc.).  Complaints are common about the inconsistency of 
fees awarded by the courts and how they justify those awards.  Some courts feel that hours expended 
multiplied by rate(s) is not a good indication of value services.  As a result of the local court policies in 
many counties corporate fiduciaries and professional conservators will not take appointments as 
conservators of the estate because the policy of the court in awarding fees does not reflect market 
realities. 
 
Because of the aging population, society is now giving greater and greater attention to the issues of the 
elderly.  The increased requirements on conservators of the estate imposed by the Legislature over the 
past few years places conservators of the estate in a more burdensome administrative role then that of an 
executor or administrator.  Compensation should be commensurate. 
 
Additionally, by utilizing the current probate fee schedule (as modified), a substantial portion of the 
court’s and conservator’s time can be saved by not having to deal with valuation of ordinary duties 
performed, thus leaving extraordinary estate services (sales, litigation, operation of businesses, taxes, etc.) 
and services as conservator of the person to be determined by the court.  The fee structure forces 
conservators to be cost efficient in ordinary estate administration issues and does not necessarily 
discourage the use of professional or corporate conservators of the estate where the size is acceptable to 
the fiduciary.  The provision for fees for years after the first allows professional and corporate fiduciaries 
to remain in the market (to the benefit of conservatee). 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Michael J. Gill, Seaver & Gill, LLP, 444 S. Flower 
Street, Suite 2300, Los Angeles, CA 90071, voice 213-689-4700, fax 213-689-0330, e-mail 
mjgill@seaver-gill.com 
 
RESPONSIBLE FLOOR DELEGATE:  Michael J. Gill 
 
COUNTERARGUMENTS 
 
BEVERLY HILLS BAR ASSOCIATION 
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This resolution seeks to amend Probate Code Section 2623 to provide for statutory fees for conservators.  
While the unification of procedures involving decedent’s estates and conservatorships are generally 
advantageous the enactment of a statutory fee schedule for conservatorships is inappropriate. 
 
Statutory fees for decedent’s estates cover defined tasks including marshalling assets, handling creditor’s 
claims against the estate, and distribution to beneficiaries.  The tasks for a conservatorship are not so well 
defined and may go on for many years.  Generally probates involve just one fee period, which is the 
length of the probate. The tasks required by a conservator may be difficult or light. A statutory fee scheme 
would under compensate a conservator involved in difficult proceedings where the conservatee’s estate is 
modest and over compensate a conservator should his tasks be mundane and the estate large.  While this 
outcome may be acceptable in the probate of an estate where only one fee period exists, it becomes 
oppressive and unacceptable where there are repetitive accounting periods. This is made more even more 
awkward where fees are to be determined on annual basis and the conservator accounts to the court on a 
bi-annual basis. 
 
While the current system of compensating the conservator for the work actually accomplished for the 
conservatee’s estate, as determined by the court, in many instances results in inadequate fees, this is not 
the appropriate solution. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The statutory schedule is an inflexible template. Conservator fees must take in a wider variety of factors 
than typically encountered in decedent’s estates.  Such circumstances could include a conservatorship that 
lasted only a matter of weeks, or a conservatorship comprised of assets that would have been eligible for 
summary administration as a probate estate. 
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RESOLUTION 3-08-03 
 

DIGEST 
Certification of Trust:  Reliance on Un-notarized Signature  
Amends Probate Code section 18100.5 to allow third parties to rely on an un-notarized but authentic 
signature on a trust certification. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE 
 
History:  
None known. 
 
Reasons: 
This resolution amends Probate Code section 18100.5 to allow third parties to rely on an un-notarized but 
authentic signature on a trust certification.  This resolution should be disapproved because allowing un-
notarized signatures for certifications of trust would largely remove a trustee’s ability to deal effectively 
and efficiently with third parties. 
 
The purpose of the current statute is to allow third parties to deal with trustees without having to examine 
an entire copy of the trust.  (Prob. Code § 18100.5, subd. (a).)  Thus a certification, which lists powers of 
the trustee and identifies the current trustee, preserves the privacy of the trustor and beneficiaries but 
gives both them and the third party dealing with the trustee a confidence that the trustee is entitled to take 
the action being taken.  Currently, this section requires all certifications carry an “acknowledgment.”   
 
An “acknowledgment” is a declaration that is affixed to a document by a licensed notary public certifying 
that the signatory is who he or she purports to be.  The acknowledgment creates an important safeguard to 
those receiving the certification that the trustee actually signed the certification presented.  This resolution 
provides that if the signatures of the trustees are “authentic” they need not be acknowledged.  Without an 
acknowledgment, it is impossible for third parties who do not know the trustee’s signature on sight to be 
certain that a signature on a trust certification is authentic.  In a best-case scenario, the unacknowledged 
signature would lead to delays in transactions between third parties and the trustee.  In a worst-case 
scenario, an unacknowledged signature would lead to litigation over the authority of a trustee to act.  As a 
result, this resolution would increase the uncertainty and potential cost of third parties dealing with 
trustees to a level where necessary trust business could not be done.   
 
It is also not clear that this resolution is necessary.  If a signature is indeed authentic, even if it is not 
notarized, it is unlikely to lead to litigation. 
 
SECTION/COMMITTEE REPORT 
 
TRUSTS AND ESTATES SECTION EXECUTIVE COMMITTEE  
 
Recommendation:  Approve in principle.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Probate Code section 18100.5 to read as follows: 
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§18100.5 
 (a) The trustee may present a certification of trust to any person in lieu of providing a copy 
of the trust instrument to establish the existence or terms of the trust. A certification of trust may be 
executed by the trustee voluntarily or at the request of the person with whom the trustee is dealing.  
 (b) The certification of trust may confirm the following facts or contain the following 
information:  
 (1) The existence of the trust and date of execution of the trust instrument.  
 (2) The identity of the settlor or settlors and the currently acting trustee or trustees of the 
trust.  
 (3) The powers of the trustee.  
 (4) The revocability or irrevocability of the trust and the identity of any person holding any 
power to revoke the trust.  
 (5) When there are multiple trustees, the signature authority of the trustees, indicating 
whether all or less than all of the currently acting trustees are required to sign in order to exercise 
various powers of the trustee.  
 (6) The trust identification number, whether a social security number or an employer 
identification number.  
 (7) The manner in which title to trust assets should be taken.  
 (c) The certification shall contain a statement that the trust has not been revoked, modified, 
or amended in any manner which would cause the representations contained in the certification of 
trust to be incorrect and shall contain a statement that it is being signed by all of the currently acting 
trustees of the trust. The certification shall be in the form of an acknowledged declaration signed by 
all currently acting trustees of the trust.  
 (d) The certification of trust shall not be required to contain the dispositive provisions of the 
trust which set forth the distribution of the trust estate.  
 (e) A person may require that the trustee offering the certification of trust provide copies of 
those excerpts from the original trust documents and amendments thereto which designate the trustee 
and confer upon the trustee the power to act in the pending transaction. Nothing in this section is 
intended to require or imply an obligation to provide the dispositive provisions of the trust or the 
entire trust and amendments thereto.  
 (f) A person who acts in reliance upon a certification of trust without actual knowledge that 
the representations contained therein are incorrect is not liable to any person for so acting. A person 
who does not have actual knowledge that the facts contained in the certification of trust are incorrect 
may assume without inquiry the existence of the facts contained in the certification of trust. Actual 
knowledge shall not be inferred solely from the fact that a copy of all or part of the trust instrument 
is held by the person relying upon the trust certification. Any transaction, and any lien created 
thereby, entered into by the trustee and a person acting in reliance upon a certification of trust shall 
be enforceable against the trust assets. However, if the person has actual knowledge that the trustee 
is acting outside the scope of the trust, then the transaction is not enforceable against the trust assets. 
Nothing contained herein shall limit the rights of the beneficiaries of the trust against the trustee.  
 (g) A person's failure to demand a certification of trust does not affect the protection 
provided that person by Section 18100, and no inference as to whether that person has acted in good 
faith may be drawn from the failure to demand a certification of trust. Nothing in this section is 
intended to create an implication that a person is liable for acting in reliance upon a certification of 
trust under circumstances where the requirements of this section are not satisfied.  If the signatures 
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on a certification of trust are authentic, a person shall not be liable for acting in reliance upon the 46 
certification of trust if it satisfies all requirements of this section except the requirement that the 47 
signatures on the declaration be acknowledged. 
 (h) Except when requested by a beneficiary or in the context of litigation concerning a trust 
and subject to the provisions of subdivision (e), any person making a demand for the trust documents 
in addition to a certification of trust to prove facts set forth in the certification of trust acceptable to 

48 
49 
50 
51 
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the third party shall be liable for damages, including attorney's fees, incurred as a result of the refusal 
to accept the certification of trust in lieu of the requested documents if the court determines that the 
person acted in bad faith in requesting the trust documents.

52 
53 
54 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides that a trustee may present a certification of trust to any person in lieu of 
providing a copy of a trust instrument and sets forth required information to be included in the 
certification and gives protection to third persons relying on the certification of trust. 
 
This Resolution:  Expands the protection to third persons relying on a certification of trust to include 
certifications of trust that satisfy the requirement of the probate section except the requirement that the 
signatures on the declaration be acknowledged, if the signatures on the certification of trust are authentic. 
 
The Problem:  Although there is a safe harbor for a third person who relies on a certification of trust, the 
statute states that the certification must be in the form of an acknowledged declaration, leaving third 
parties vulnerable in instances where the declaration is not acknowledged (even if the signatures are 
authentic).  This resolution eliminates the ambiguity and extends the protection to certifications that have 
authentic signatures but would not otherwise qualify under this section due to a technical defect in the 
acknowledgment. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Scott McMillen, Office of Corporate Counsel, Charles 
Schwab & Co., Inc., 101 Montgomery Street, San Francisco, CA 94104, telephone (415) 636-3255, fax 
(415) 636-5236, e-mail Scott.McMillen@Schwab.com 
 
RESPONSIBLE FLOOR DELEGATE:  Scott McMillen 
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RESOLUTION 3-09-03 
 

DIGEST 
Power of Attorney:  Reliance on Un-notarized Signature  
Amends Probate Code section 4303 to allow third parties to rely on an un-notarized and un-witnessed 
signature on a power of attorney. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Probate Code section 4303 to allow third parties to rely on an un-notarized and 
un-witnessed signature on a power of attorney.  This resolution should be disapproved because allowing 
un-notarized and un-witnessed signatures on powers of attorney will significantly inhibit third parties 
from dealing with agents acting under such powers. 
 
The purpose of the current statute is to allow third parties to deal with agents under powers of attorney.  
(Prob. Code § 4301.)  An acknowledged signature gives both third parties and principals who have 
executed a power of attorney a confidence that the agent under power of attorney is entitled to take the 
action being taken.  This resolution would create far greater uncertainty in this process. 
 
Probate Code section 4121, subdivision (c) sets forth formal requirements of acknowledgment of a power 
of attorney—either a notary’s signature or the signatures of two adult witnesses.  Without this 
acknowledgment, the power of attorney is invalid.  Under this resolution, so long as the signature was 
“authentic” the third party could rely upon it even if it did not comply with the requirements of section 
4121.  However, without an acknowledgment it would be impossible for a third party to know if a 
signature was authentic.  This could lead to delays in transactions between third parties and agents under a 
power of attorney.  In a worst case scenario, it could lead to costly and time-consuming litigation over the 
authority of the agent.  Thus, this resolution would increase uncertainty and potential cost to third parties 
dealing with an agent under a power of attorney to the point where some third parties may refuse to deal 
with such agents at all.  The mere fact that there are sometimes fraudulent notarizations is no reason to 
eliminate this particular safeguard. 
 
SECTION/COMMITTEE REPORT 
 
TRUSTS AND ESTATES SECTION EXECUTIVE COMMITTEE  
 
Recommendation:  DISSAPROVE 
 
Reasons: 
 
While this resolution appears to be a companion to 3-08-2003, the committee determined that substantial 
differences exist between certificates of trust that may not need to be acknowledged and powers of 
attorney that have formal execution requirements under Probate Code §4121(c).  The committee decided 
that further study of this issue is required. 
 
TEXT OF RESOLUTION 
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Probate Code section 4303 to read as follows: 
 

§4303  
 (a) A third person who acts in good faith reliance on a power of attorney is not liable to the 
principal or to any other person for so acting if all of the following requirements are satisfied:  
 (1) The power of attorney is presented to the third person by the attorney-in-fact designated 
in the power of attorney.  
 (2) The power of attorney appears on its face to be valid.  
 (3) The power of attorney includes a notary public's certificate of acknowledgment or is 
signed by two witnesses.  
 (b) Nothing in this section is intended to create an implication that a third person is liable for 
acting in reliance on a power of attorney under circumstances where the requirements of subdivision 
(a) are not satisfied.  

1 
2 
3 
4 
5 
6 
7 
8 
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10 
If the signatures on a power of attorney are authentic, a third person shall not be 11 

liable for acting in reliance on the power of attorney if it satisfies all of the requirements of 12 
subdivisions (a)(1) and (a)(2).  Nothing in this section affects any immunity that may otherwise exist 
apart from this section.

13 
14 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides that third persons who rely on a power of attorney in probate matters are not 
liable to the principal or to others if the conditions of the probate section are met. 
 
This Resolution:  Expands the protection offered to third persons relying on a power of attorney in 
probate matters to include powers of attorney that satisfy the requirements of the probate section, except 
for the requirement of subdivision (a)(3) (that it include a notary public’s certificate of acknowledgment 
or is signed by two witnesses), provided that the signatures on the power of attorney are authentic. 
 
The Problem:  Under current law, a third person may still be liable for relying on a signed power of 
attorney that has the technical defect of not including a notary public’s certificate of acknowledgment.  
The third person may still be liable even though the authenticity of the signature on the power of attorney 
is not an issue.  This resolution cures the harsh result occurring from such a technical defect, when the 
power of attorney otherwise meets the requirements of this section and there is not a dispute over the 
authenticity of the signature. 
 
IMPACT STATEMENT 
 
The resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Scott McMillen, Office of Corporate Counsel, Charles 
Schwab & Co., Inc., 101 Montgomery Street, San Francisco, CA 94104, telephone (415) 636-3255, fax 
(415) 636-5236, e-mail Scott.McMillen@Schwab.com 
 
RESPONSIBLE FLOOR DELEGATE:  Scott McMillen 
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Amendment to 03-10-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Probate Code section 2951 to read as follows:

1 §2951 
2 The definitions contained in this section shall govern the construction of this chapter, unless
3 the context requires otherwise.
4 (a) "Declaration" means a document that substantially complies with the requirements of
5 Section 2954, and is signed by both a peace officer and a supervisor from the county's adult
6 protective services_agency the judge or court officer who has been designated to act pursuant to
7 Section 6241 of the Family Code and provided to the public guardian in accordance with
8 subdivision (b) of Section 2952.
9 (b) "Elder person" means any person residing in this state, 65 years of age or older.

10 (c) "Financial abuse" means a situation described in Section 15610.30 of the Welfare and
11 Institutions Code.
12 (d) "Financial abuse POST training" means an elder financial abuse training course certified
13 by the Commission on Peace Officer Standards and Training.
14 (e) "Financial institution" means any bank, savings and loan, thrift, industrial loan company,
15 credit union, or any branch of any of these institutions doing business in the state, as defined by
16 provisions of the Financial Code.
17 (f) "Peace officer" means a sheriff, deputy sheriff, municipal police officer, or a peace
18 officer authorized under subdivision (b) of Section 830.1 of the Penal Code, duly sworn under the
19 requirements of state law, who satisfies any of the following requirements:
20 (1) The sheriff, deputy sheriff, municipal police officer, or peace officer authorized under
21 subdivision (b) of Section 830.1 of the Penal Code has completed or participated as a lecturer in a
22 financial abuse POST training program within the last 36 months.  The completion of the course
23 may be satisfied by telecourse, video training tape, or other instruction.  The training shall, at a
24 minimum, address relevant elder abuse laws, recognition of financial abuse and fraud, assessment of
25 mental competence in accordance with the standards set forth in Part 17 (commencing with Section
26 810) of the Probate Code, reporting requirements and procedures for the investigation of financial
27 abuse and related crimes, including neglect, and civil and criminal procedures for the protection of
28 victims.  The course may be presented as part of a training program that includes other subjects or
29 courses.
30 (2) The sheriff, deputy sheriff, municipal police officer, or peace officer authorized under
31 subdivision (b) of Section 830.1 of the Penal Code, has consulted with a sheriff, deputy sheriff,
32 municipal police officer, or peace officer authorized under subdivision (b) of Section 830.1 of the
33 Penal Code, who satisfies the requirements of paragraph (1) concerning the declaration defined in
34 subdivision (a) and obtained the signature of that sheriff, deputy sheriff, municipal police officer, or
35 peace officer authorized under subdivision (b) of Section 830.1 of the Penal Code on a declaration
36 that substantially complies with the form described in Section 2954.
37 (g) "Property" means all personal property and real property of every kind belonging to, or
38 alleged to belong to, the elder.

(Proposed new language underlined; language to be deleted stricken.)



RESOLUTION 3-10-03 
 
DIGEST 
Financial Abuse of Mentally Impaired Elders:  Declaration Signers
Amends Probate Code section 2951 to authorize an assigned judge or court officer to counter-sign the 
required declaration for the Public Guardian to take possession of an impaired elder’s assets. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Related to resolutions 3-11-03 and 3-12-03. 
 
Reasons: 
This resolution amends Probate Code section 2951 to authorize an assigned judge or court officer to 
counter-sign the required declaration for the Public Guardian to take possession of an impaired elder’s 
assets.  This resolution should be disapproved because, while it eliminates delay in the protection of an 
impaired elder’s assets, it also strikes the language in the statute requiring a peace officer counter-sign the 
declaration. 
 
Currently, Probate Code section 2952 allows the Public Guardian to collect and hold the assets of a 
mentally impaired elder for up to fifteen days upon receipt of a declaration signed by both a peace officer 
and a supervisor from the county adult protection service [“APS”] agency.  When a peace officer 
determines through investigation that financial elder abuse may have occurred or is likely to occur, the 
officer completes a declaration pursuant to section 2954 specifying the facts of the case.  Under all these 
sections, as currently written, an APS supervisor must counter-sign the declaration before it can be sent to 
the Public Guardian for action.  By this means, the Legislature intended law enforcement, in collaboration 
with the Public Guardian, to intervene as soon as possible to protect mentally impaired elder adults.  
However, many Public Guardian offices, law enforcement agencies and attorneys find that some APS 
supervisors refuse to sign declarations until their own workers have conducted an investigation.  
Consequently, some elders are placed at risk of financial loss. 
 
This resolution deletes the requirement that an APS supervisor sign the declaration, and replaces it with a 
requirement that the family court duty judge or court officer, who are available for issuance of emergency 
protective orders 24 hours per day (see Fam. Code, § 6241), sign the declaration.  By so doing, this 
resolution eliminates the problem posed by reluctant APS supervisors.   
 
However, this resolution also deletes the requirement that the investigating peace officer counter-sign the 
declaration.  (See resolution at line 5.)  A peace officer’s counter-signature is an important safeguard 
against unwarranted freezing of a competent elder’s assets.  It should not be removed and, for this reason 
only, the resolution should be disapproved.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Probate Code section 2951 to read as follows: 
 

§2951  1 
2 
3 
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 The definitions contained in this section shall govern the construction of this chapter, unless 
the context requires otherwise. 
 (a) "Declaration" means a document that substantially complies with the requirements of 
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Section 2954, and is signed by both a peace officer and a supervisor from the county's adult 5 
protective services_agency the judge or court officer who has been designated to act pursuant to 6 
Section 6241 of the Family Code and provided to the public guardian in accordance with subdivision 
(b) of Section 2952. 
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 (b) "Elder person" means any person residing in this state, 65 years of age or older. 
 (c) "Financial abuse" means a situation described in Section 15610.30 of the Welfare and 
Institutions Code. 
 (d) "Financial abuse POST training" means an elder financial abuse training course certified 
by the Commission on Peace Officer Standards and Training. 
 (e) "Financial institution" means any bank, savings and loan, thrift, industrial loan company, 
credit union, or any branch of any of these institutions doing business in the state, as defined by 
provisions of the Financial Code. 
 (f) "Peace officer" means a sheriff, deputy sheriff, municipal police officer, or a peace 
officer authorized under subdivision (b) of Section 830.1 of the Penal Code, duly sworn under the 
requirements of state law, who satisfies any of the following requirements: 
 (1) The sheriff, deputy sheriff, municipal police officer, or peace officer authorized under 
subdivision (b) of Section 830.1 of the Penal Code has completed or participated as a lecturer in a 
financial abuse POST training program within the last 36 months.  The completion of the course may 
be satisfied by telecourse, video training tape, or other instruction.  The training shall, at a minimum, 
address relevant elder abuse laws, recognition of financial abuse and fraud, assessment of mental 
competence in accordance with the standards set forth in Part 17 (commencing with Section 810) of 
the Probate Code, reporting requirements and procedures for the investigation of financial abuse and 
related crimes, including neglect, and civil and criminal procedures for the protection of victims.  
The course may be presented as part of a training program that includes other subjects or courses. 
 (2) The sheriff, deputy sheriff, municipal police officer, or peace officer authorized under 
subdivision (b) of Section 830.1 of the Penal Code, has consulted with a sheriff, deputy sheriff, 
municipal police officer, or peace officer authorized under subdivision (b) of Section 830.1 of the 
Penal Code, who satisfies the requirements of paragraph (1) concerning the declaration defined in 
subdivision (a) and obtained the signature of that sheriff, deputy sheriff, municipal police officer, or 
peace officer authorized under subdivision (b) of Section 830.1 of the Penal Code on a declaration 
that substantially complies with the form described in Section 2954. 
 (g) "Property" means all personal property and real property of every kind belonging to, or 
alleged to belong to, the elder.

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Defines the declaration that may be issued by law enforcement in the field to protect an 
mentally impaired elder's property and further states that said declaration must be executed by both a 
peace officer and a supervisor from Adult Protective Services. 
 
This Resolution:  Replaces a supervisor from Adult Protective Services with the judge or court officer 
designated to act pursuant to Family Code section 6241 as the declaration co-signer. 
 
The Problem:  Generally, Adult Protective Services will not execute a declaration on a matter that they 
have not previously investigated.  In those situations, a needed declaration will not be issued due the 
inability of APS to act.  As a judge or court officer is already designated, pursuant to the Family Code, to 
issue emergency domestic violence restraining orders, that same judge or court officer could be 
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designated to take the calls from law enforcement and counter sign declarations prepared and executed in 
the field, by law enforcement. 
 
IMPACT STATEMENT 
 
This resolution affects Probate Code sections 2952 and 2954. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Kim R. Hubbard, 668 N. Coast Highway, #239, 
Laguna Beach, CA  92651, (949) 376-4505 
 
RESPONSIBLE FLOOR DELEGATE:  Kim R. Hubbard 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The involvement of APS helps assure the power to summarily seize assets will not be used absent 
adequate investigation of the allegations.  The circumstances surrounding allegations of financial elder 
abuse are frequently more complex than may appear upon superficial investigation, and often benign.  
The involvement of APS helps weed through such fact patterns.  The proponent is in essence requesting 
the removal of APS from the process because they prefer to investigate prior to rubber-stamping the 
investigating police officer’s findings.  The judicial officer substituted in lieu of APS will conduct no 
such investigation.   
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RESOLUTION 3-11-03 
 
DIGEST 
Financial Elder Abuse of Mentally Impaired Elders:  Declaration Form
Amends Probate Code section 2954 to revise the declaration required for the Public Guardian to take 
temporary possession of an impaired elder’s assets by providing for counter-signature by a judge or court 
officer. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Related to resolutions 3-10-03 and 3-12-03 
 
Reasons: 
This resolution amends Probate Code section 2954 to revise the declaration required for the Public 
Guardian to take temporary possession of an impaired elder’s assets by providing for counter-signature by 
a judge or court officer.  This resolution should be disapproved because the proposed change creates a 
conflict with section 2951. 
 
This resolution deletes the line on the declaration form (set out in full in the statute) where the APS 
supervisor signs, and replaces it with a signature line for the duty judge or court officer available for 
issuance of emergency protective orders.  (See Fam. Code, § 6241.)  By so doing, this resolution 
completes the second part of the solution to reluctant APS supervisors discussed in resolution 3-10-03, 
and promotes better protection for elders.  However, this resolution cannot be approved unless the 
drafting error in resolution 3-10-03 is corrected.  Otherwise, resolution 3-10-03 will eliminate peace 
officers as declaration signers and resolution 3-11-03 will include them as signers. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Probate Code section 2954 to read as follows: 
 

§2954 1 
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 A declaration issued by a peace officer under this chapter shall not be valid unless it 
substantially complies with the following form: 
 

DECLARATION 
 
PRINT OR TYPE 
 
 1. My name is:____________________________________________________ 
  My badge number is:_____________________________________________ 

My office address and telephone number are:__________________________ 
______________________________________________________________ 
______________________________________________________________ 
______________________________________________________________ 

2. I am a duly sworn peace officer presently employed by 
__________________________________________, in the County of _____________, in 
the State of California. 
3. On ________ (date) I personally interviewed ______________ (victim) at _____ 
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a.m./p.m.  at ________________ (address).  The victim resides at ___________________ 
(address, telephone number, and name of facility, if applicable). 
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4. There is probable cause to believe that: 

(a) ________________________________________________ (Victim) is substantially 
unable to manage his or her financial resources or to resist fraud or undue influence, and 
(b) There exists a significant danger the victim will lose all or a portion of his or her property 
as a result of fraud or misrepresentations or the mental incapacity of the victim, and 
(c) There is probable cause to believe that a crime is being committed against the victim, and 
(d)  The crime is connected to the victim's inability to manage his or her financial resources 
or to resist fraud or undue influence, and 
(e) The victim suffers from that inability as a result of deficits in one or more of the 
following mental functions: 

 
 INSTRUCTIONS TO PEACE OFFICER:  CHECK ALL BOXES THAT APPLY: 
  [A] ALERTNESS AND ATTENTION 

[   ] 1.  Levels of arousal.  (Lethargic, responds only to vigorous and persistent 
stimulation, stupor.) 
[   ] 2.  Orientation.  Person ____ Time ____ (day, date, month, season, year), Place ____ 
(address, town, state), Situation ____ (why am I here?). 
[   ] 3.  Ability to attend and concentrate.  (Give detailed answers from memory, mental 
ability required to thread a needle.) 

 
 [B] INFORMATION PROCESSING 
  Ability to: 

[   ] 1.  Remember, i.e., short- and long-term memory, immediate recall.  (Deficits 
reflected by:  forgets question before answering, cannot recall names, relatives, past 
presidents, events of past 24 hours.) 
[   ] 2.  Understand and communicate either verbally or otherwise.  (Deficits reflected by:  
inability to comprehend questions, follow instructions, use words correctly or name objects; 
nonsense words.) 
[   ] 3.  Recognize familiar objects and persons.  (Deficits reflected by:  inability to 
recognize familiar faces, objects, etc.) 
[   ] 4.  Understand and appreciate quantities.  (Perform simple calculations.) 
[   ] 5.  Reason using abstract concepts.  (Grasp abstract aspects of his or her situation; 
interpret idiomatic expressions or proverbs.) 
[   ] 6.  Plan, organize, and carry out actions (assuming physical ability) in one's own 
rational self-interest.  (Break complex tasks down into simple steps and carry them out.) 
[   ] 7.  Reason logically. 

 
[C] THOUGHT DISORDERS 
[   ] 1.  Severely disorganized thinking.  (Rambling, nonsensical, incoherent, or nonlinear 
thinking.) 
[   ] 2.  Hallucinations.  (Auditory, visual, olfactory.) 
[   ] 3.  Delusions.  (Demonstrably false belief maintained without or against reason or 
evidence.) 
[   ]  4.  Uncontrollable or intrusive thoughts.  (Unwanted compulsive thoughts, 
compulsive behavior.) 

 
 [D] ABILITY TO MODULATE MOOD AND AFFECT 

Pervasive and persistent or recurrent emotional state which appears severely 
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inappropriate in degree to the patient's circumstances.  Encircle the inappropriate 
mood(s): 

70 
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 Anger   Euphoria   Helplessness 
 Anxiety  Depression    Apathy 
 Fear   Hopelessness   Indifference 
 Panic    Despair 
 
5. The property at risk is identified as, but not limited to, the following: 
 Bank account located at:_________________________________________________ 
                                (name, telephone number, and address of the bank branch) 
 Account number(s):____________________________________________________ 
 Securities/other funds located at:__________________________________________ 
          (name, telephone number, and address of financial  
      institution) 
 Account number(s):_____________________________________________________ 
 Real property located at:_________________________________________________ 
       (address) 
 Automobile described as: ________________________________________________ 
      (make, model/color) 
 _____________________________________________________________________ 
      (license plate number and state) 
 Other property described as:______________________________________________ 
 Other property located at:________________________________________________ 
6. A criminal investigation will [   ] will not [   ] be commenced 
 against _______________________________________________________________ 
   (name, address, and telephone number) 
 for alleged financial abuse. 
 
BLOCKS 1, 2, AND 3 MUST BE CHECKED IN ORDER FOR THIS DECLARATION TO BE 
VALID: 
 
 [   ] 1.  I am a peace officer in the county identified above. 

[   ] 2.  I have consulted concerning this case with a supervisor in the county's adult 103 
protective services agency the  judge or court officer who has been designated pursuant to 104 
Family Code section 6241 who has signed below, indicating that he or she concurs that, 
based on the information I provided to him or her, or based on information he or she 
obtained independently, this declaration is warranted under the circumstances. 
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[   ] 3.  I have consulted concerning this case with an individual qualified to perform a 
mental status examination. 

 
__________________________________________________________________________ 
             Signature of Declarant Peace Officer 
 
__________________________________________________________________________ 
             Date 
 
__________________________________________________________________________ 
 Signature of Concurring Adult Protective Services Supervisor  118 
 Judge or Court Officer Designated Pursuant to Section 6241 of the Family Code119 
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 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Probate Code section 2951 sets forth the language of the declaration that may be issued by 
law enforcement in the field to protect a mentally impaired elder's property and requires that said 
declaration must be executed by both a peace officer and a supervisor from Adult Protective Services. 
 
This Resolution:  Replaces a supervisor from Adult Protective Services with the judge or court officer 
designated to act pursuant to Family Code section 6241 as the declaration co-signer. 
 
The Problem:  Generally, Adult Protective Services will not execute a declaration on a matter that they 
have not previously investigated.  In those situations, a needed declaration will not be issued due the 
inability of APS to act.  As a judge or court officer is already designated, pursuant to the Family Code, to 
issue emergency domestic violence restraining orders, that same judge or court officer could be 
designated to take the calls from law enforcement and counter sign declarations prepared and executed in 
the field, by law enforcement. 
 
IMPACT STATEMENT 
 
This resolution affects Probate Code sections 2951 and 2952. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Kim R. Hubbard, 668 N. Coast Highway, #239, 
Laguna Beach, CA 92651, (949) 376-4505 
 
RESPONSIBLE FLOOR DELEGATE:  Kim R. Hubbard 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The involvement of APS helps assure the power to summarily seize assets will not be used absent 
adequate investigation of the allegations.  The circumstances surrounding allegations of financial elder 
abuse are frequently more complex than may appear upon superficial investigation, and often benign.  
The involvement of APS helps weed through such fact patterns.  The proponent is in essence requesting 
the removal of APS from the process because they prefer to investigate prior to rubber-stamping the 
investigating police officer’s findings.  The judicial officer substituted in lieu of APS will conduct no 
such investigation.   
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RESOLUTION 3-12-03 
 
DIGEST 
Financial Abuse of Mentally Impaired Elders:  Public Guardian’s Rights and Duties
Amends Probate Code section 2952 to clarify the Public Guardian’s rights and duties in protecting the 
property of an impaired elder. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Related to resolutions 3-10-03 and 3-11-03. 
 
Reasons: 
This resolution amends Probate Code section 2952 to clarify the Public Guardian’s rights and duties in 
protecting the property of an impaired elder.  This resolution should be disapproved because three of the 
five proposed amendments conflict with other statutes. 
 
At subdivision (c)(7), this resolution would change the valid period for a Certificate of Authority from 15 
to 30 days.  This conflicts with the valid period for a Certificate of Authority issued under section 2901—
which remains at 15 days.  This will create an ambiguity for the Public Guardian in processing 
Certificates, some of which will expire in fifteen days and some in thirty days.  Section 2952 already 
allows the Public Guardian to seek an extension of another fifteen days and so this amendment is 
unnecessary as well. 
 
At subdivision (c)(3), this resolution attempts to clarify the Public Guardian’s authority to take possession 
of real property but conflicts with similar authority under sections 2900 and 2901.  This amendment is 
also unnecessary because Public guardians have acted under the authority granted them in section 2900, 
as currently written, for approximately ten years without problem.   
 
By amendment to subdivision (c)(4), this resolution removes permission for the Public Guardian to serve 
the Certificate of Authority on the elder person by mail.  Presumably, the Public Guardian would then 
personally serve the Certificate.  The goal of this amendment is laudable because many impaired elders 
cannot understand their mail and may not even receive it.  Personal service would ensure delivery and 
provide the elder an opportunity to ask questions.  However, this resolution fails to expressly provide for 
“personal service” in the way other sections concerning conservatees do and so might cause considerable 
confusion. 
 
At subdivision (b), lines 20-26, this resolution provides that at the same time the peace officer sends the 
declaration to the Public Guardian, he or she shall also notify the financial institutions which shall then 
freeze the identified accounts for seventy-two hours.  Under current law, financial institutions generally 
freeze such accounts voluntarily.  By making the freeze mandatory, this resolution will impose a legal 
duty on the institutions, potentially creating liability for the institution if it allows frozen funds to be 
withdrawn by an abuser who rushes to the bank window as the declaration comes over the bank’s fax line.   
 
Finally, this resolution amends subdivision (b) (at lines 18-19) to replace the Adult Protection Service 
(APS) supervisor as declaration signer with a duty judge or court officer.  This change comports with 
resolutions 3-10-03 and 3-11-03, provided the drafting error in 3-10-03 is corrected. 
 
TEXT OF RESOLUTION 
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Probate Code section 2952 to read as follows: 
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 (a) A peace officer may issue a declaration, as provided in Section 2954, concerning an elder 
person if all of the following conditions are satisfied: 
 (1) There is probable cause to believe that the elder person is substantially unable to manage 
his or her financial resources or to resist fraud or undue influence. 
 (2) There exists a significant danger that the elder person will lose all or a portion of his or 
her property as a result of fraud or misrepresentations or the mental incapacity of the elder person. 
 (3) There is probable cause to believe that a crime is being committed against the elder 
person. 
 (4) The crime is connected to the inability of the elder person to manage his or her financial 
resources or to resist fraud or undue influence, and that inability is the result of deficits in the elder 
person's mental functions. 
 (5) The peace officer has consulted with an individual qualified to perform a mental status 
examination. 
 (b) If the requirements of subdivision (a) are satisfied, the peace officer may provide a 
signed declaration to the public guardian of the county.  The declaration provided by the peace 
officer under this subdivision shall be signed by both the peace officer and a supervisor from the 17 
county's adult protective services agency the judge or court officer who has been designated to act 18 
pursuant to Section 6241 of the Family Code.  The declaration shall be transmitted to the public 
guardian within 24 hours of its being signed, and may be transmitted by facsimile. 

19 
A summary of the 20 

accounts at each financial institution shall also be prepared and transmitted to the financial 21 
institutions set forth in the declaration, if any, and may be transmitted by facsimile. Upon receipt of 22 
the summary by the financial institution, the accounts set forth therein located at said financial 23 
institution shall be frozen for a period not to exceed seventy-two (72) hours, unless a Certificate of 24 
Authority pursuant to this section is received by the financial institution prior to expiration of the 25 
seventy-two (72) hour period. 26 

27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 

 (c) (1) Upon receiving a signed declaration from a peace officer, the public guardian is 
authorized to rely on the information contained in the declaration to take immediate possession or 
control of any real or personal property belonging to the elder person referred to in the declaration, 
including any property that is held jointly between the elder person and a third party that is subject to 
loss, injury, waste, or misappropriation, and may issue a written recordable certification of that fact 
pursuant to this section.  The written recordable certification shall substantially comply with the 
following form: 
 

"CERTIFICATE OF AUTHORITY 
 
 THIS IS AN OFFICIAL CERTIFICATE ENTITLING THE PUBLIC GUARDIAN TO 
TAKE POSSESSION OF ANY AND ALL PROPERTY BELONGING TO THE FOLLOWING 
INDIVIDUAL: 
 
 (Name of Victim) ________________________________________ 
 
 This Certificate of Authority has been issued by the Public Guardian pursuant to and in 
compliance with the Financial Abuse of Mentally Impaired Elders statute, Chapter 4 (commencing 
with Section 2950) of Part 5 of Division 4 of the California Probate Code.  Under California law, this 
Certificate of Authority authorizes the Public Guardian to take possession or control of property 
belonging to the above-named individual. 
SPECIAL NOTE TO FINANCIAL INSTITUTIONS:   
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State law requires that upon receiving a copy of this Certificate of Authority, financial institutions 
shall provide the public guardian with information concerning property held by the above-named 
individual and surrender the property to the Public Guardian if requested. 

49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 

This Certificate of Authority shall only be valid when signed and dated by the Public Guardian or a 
deputy Public Guardian of the County of _____ and affixed with the official seal of the Public 
Guardian below. 
 
Signature of Public Guardian:   
Date:   
Official Seal:" 
 (2) The mere issuance of the declaration provided by this section shall not require the public 
guardian to take possession or control of property and shall not require the public guardian to make a 
determination that the requirements for the appointment of a conservator are satisfied. 
 (3) The authority provided to the public guardian in paragraph (1) includes the authority to 
deny use of, access to, or prohibit residency in the home of the elder, by anyone who does not have 
an ownership interest in the property, written rental agreement or other legal right to the use of, or 64 
access to, periodic tenancy interest in the residence, and, subject to the requirements of subdivision 
(b) of Section 2900, the authority to terminate the occupancy of anyone living in the home of the 
elder person, and the authority to remove that occupant residing therein. 

65 
66 
67 
68  (4) The public guardian shall serve, or cause to be served, a copy of the certification issued 

pursuant to this section on the elder person by mail within 24 hours of the execution of the 
certification, or as soon thereafter as is practical, in the manner provided in Chapter 4 (commencing 
with Section 413.10) of Title 5 of Part 2 of the Code of Civil Procedure. 

69 
70 
71 
72 
73 
74 
75 
76 
77 
78 

 (5) Receipt of a certification issued under this section constitutes sufficient acquittance to 
financial institutions and others in possession of an elder person's property to provide information 
and surrender property of the elder person to the public guardian.  Any financial institution or other 
person who provides information or surrenders property pursuant to this section shall be discharged 
from any liability for any act or omission of the public guardian with respect to the property. 
 (6) A public guardian acting in good faith is not liable when taking possession or control of 
property pursuant to this section. 
 (7) A certification issued pursuant to this section is valid for 15 30 days after the date of 
issuance.  Upon ex parte petition to the superior court, the public guardian may seek additional 

79 
1530-80 

81 
82 
83 
84 
85 
86 
87 
88 
89 
90 
91 
92 

day certifications.  The court shall grant that petition only if it determines that the additional 
certification is necessary to protect the elder from financial abuse and the elder's property from loss, 
injury, waste, or misappropriation. 
 (d) (1) If the public guardian takes possession of an elder person's property pursuant to this 
section, the public guardian shall attempt to find agents pursuant to the use of durable powers of 
attorney or successor trustees nominated in trust instruments, or other persons having legal authority 
under existing legal instruments, to manage the elder person's estate. 
 (2) If the public guardian is unable to find any appropriate person to manage the elder 
person's estate pursuant to paragraph (1), the public guardian shall attempt to find appropriate family 
members willing to manage the elder person's estate.  If no documents exist appointing appropriate 
fiduciaries, the public guardian shall follow the priorities set forth in Article 2 (commencing with 
Section 1810) of Chapter 1 of Part 3. 
 (3) The public guardian shall take the steps described in paragraphs (1) and (2) within 15 30 
days of taking possession of an elder person's property pursuant to this section. 

93 
94 
95 
96 
97 
98 

 (e) Nothing in this section prevents the county's adult protective services agency from 
conducting an investigation regarding the elder person named in the declaration and providing 
appropriate services, in coordination with any actions taken with the public guardian under this 
section or an investigation conducted by law enforcement regarding the elder person.
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 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Probate Code section 2952 provides the remedies that the Public Guardian may pursue on 
behalf of a mentally impaired elder adult when they receive a Declaration issued by a police officer 
pursuant to Probate Code section 2954 and the time periods within which the Public Guardian must 
pursue said remedies. 
 
This Resolution:  Seeks to clarify the section and provide more realistic time periods in which the Public 
Guardian may act. 
 
The Problem:  The section, as written, does not provide the Public Guardian with sufficient specificity as 
to their rights and duties or time periods in which to act.  Further, it provides the potential abuser with 
time in which to transfer property before the Public Guardian has the opportunity to act.  This resolution 
would: 1) provide that law enforcement transmit a summary of the assets to be protected to the financial 
institutions named in their Declaration at the same time they transmit the Declaration to the Public 
Guardian; 2) require the financial institution to place a freeze on all assets identified in the summary for a 
period not to exceed 72 hours; 3) permit the Public Guardian to deny access to the mentally impaired 
elder's real property to any individual unless they have an ownership interest, a written lease agreement or 
a periodic tenancy interest in same; 4) clarify that service on the mentally impaired elder adult must be by 
personal service; and, 5) extend the Certificate of Authority's validity to 30 days with another 30 
extension possible by way of ex parte petition and extend the period of time in which the Public Guardian 
has in which to find agents or appropriate persons to assist the mentally impaired adult to 30 days. 
 
IMPACT STATEMENT 
 
This resolution affects Probate Code sections 2951 and 2954. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Kim R. Hubbard, 668 N. Coast Highway, #239, 
Laguna Beach, CA 92651, (949) 376-4505 
  
RESPONSIBLE FLOOR DELEGATE:  Kim R. Hubbard 
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RESOLUTION 3-13-03 
 
DIGEST 
Financial Abuse of Mentally Impaired Elders:  Fees Collected by the Public Guardian
Amends Probate Code section 2953 to remove the requirement that fees collected by the Public Guardian 
during protection of an impaired elder’s assets be used only for estate protection activities under section 
2952. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Probate Code section 2953 to remove the requirement that fees collected by the 
Public Guardian during protection of an impaired elder’s assets be used only for estate protection 
activities under section 2952.  This resolution should be disapproved because the statutory scheme it 
seeks to modify has not existed for a sufficient time to ensure that mandated estate protection activities 
can be implemented without a dedicated source of funding. 
 
The Legislature enacted Probate Code sections 2950 through 2955 in 2000 and intended these laws to 
facilitate protection of mentally impaired elder adults who might be victims of financial abuse.  (Prob. 
Code, § 2950, subd. (a).)  The Legislature expressly stated the new laws were to “be coordinated with 
existing mandated programs affecting financial abuse of mentally impaired elders that are administered 
by the adult protective services agency of the county.”  (Ibid.)  However, the enactment did not identify 
how such coordination would be implemented.  The Board of Supervisors in each county has the 
discretion to create an office of Public Conservator, Guardian and/or Administrator, and to determine 
whether the office will be independent or operate under an existing county department such as the 
Sheriff’s Department, Department of Mental Health, or Coroner’s Office.  Therefore, implementation of 
these new mandates will vary widely from county to county. 
 
Some counties have begun the process of developing policies for the separate agencies to coordinate, but 
have not yet implemented the estate protection statutes.  Although the new enactments apply only to 
counties that already have an existing law enforcement unit devoted to elder financial abuse, many 
counties are also dealing with how to fund these new mandates.  A few, including Riverside and Orange, 
have financed new Public Guardian investigators through Adult Protection Services funds, while others 
have revised their budgets to provide entirely new funding.   
 
Currently, under section 2953, costs collected by the Public Guardian are not dedicated, while 
“reasonable fees for services” must be used for protection of the assets of mentally impaired elder adults.  
The proponent asserts the Public Guardian in Orange County does not know what this requirement 
means, and therefore suggests it would be more appropriate to allow all costs and fees to go into the 
general fund.  This is an insufficient reason to change a system still in its infancy.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Probate Code section 2953 to read as follows: 
 

§2953 1 
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 (a)(1) A public guardian who has taken possession or control of the property of an elder 
person pursuant to this chapter is entitled to petition a court of competent jurisdiction for the 
reasonable costs incurred by the public guardian for the protection of the person or the property, 
together with reasonable fees for services, including, but not limited to, reasonable attorneys' fees. 
These fees shall be payable from the estate of the elder person if the person is not deemed competent 
by the court and if any of the following apply: 

2 
3 
4 
5 
6 
7 
8 
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10 
11 
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13 
14 
15 

 (A) The public guardian or someone else is appointed as the temporary or general 
conservator of the estate. 
 (B) An attorney-in-fact, under a durable power of attorney, or a trustee, takes steps, or is 
notified of the need to take steps, to protect the estate of the elder person. 
 (C) An action is brought against the alleged financial abuser by the elder person, his or her 
conservator, a trustee, a fiduciary, or a successor in interest of the elder person, arising from a harm 
that the public guardian taking charge was intended to prevent or minimize. 
 (2) Any costs incurred by the public guardian pursuant to paragraph (1) shall be 
compensable as provided in Section 2902.  Fees collected by the public guardian pursuant to this 16 
chapter shall be used for the activities described in this chapter. 17 
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 (b) When a public guardian has taken possession or control of the property of an elder 
person pursuant to this chapter, the public guardian shall exercise reasonable care to ensure that the 
reasonable living expenses and legitimate debts of the elder person are addressed as well as is 
practical under the circumstances. 
 (c) Any person identified as a victim in a declaration described in Section 2954 may bring an 
ex parte petition in the superior court for an order quashing the certification issued by the public 
guardian as provided in subdivision (c) of Section 2952. 
 (1) Upon request by the petitioner, the court may defer filing fees related to the petition, and 
order the public guardian to authorize the release of funds from a financial institution to reimburse 
the petitioner the filing fees from assets belonging to the petitioner, but shall waive filing fees if the 
petitioner meets the standards of eligibility established by subparagraph (A) or (B) of paragraph (6) 
of subdivision (a) of Section 68511.3 of the Government Code for the waiver of a filing fee. 
 (2) The court shall quash the certification if the court determines that there is insufficient 
evidence to justify the imposition on the alleged victim's civil liberties caused by the certification. 
 (3) If the court determines that there is sufficient evidence to justify the imposition on the 
alleged victim's civil liberties caused by the certification, the court may, in its discretion, do one or 
more of the following: 
 (A) Order disbursements from the alleged victim's assets, as are reasonably needed to 
address the alleged victim's needs. 
 (B) Appoint a temporary conservator of the alleged victim's estate, where the facts before the 
court would be sufficient for the appointment of a temporary conservator under Section 2250. 
 (C) Deny the petition. 
 (D) Award reasonable attorney's fees to the respondent's attorney from the victim's estate.

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Currently provides that fees awarded to the Public Guardian pursuant to this section shall 
be "used for the activities described in this Chapter." 
 
This Resolution:  Deletes the above described provision so that fees granted would be added to the Public 
Guardian's general fund. 
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The Problem:  At least in Orange County, the Public Guardian is unsure as to the meaning of this 
language and believes that the fees awarded, if any, would be used appropriately in the general fund. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Kim R. Hubbard, 668 N. Coast Highway, #239, 
Laguna Beach, CA 92651, (949) 376-4505 
 
RESPONSIBLE FLOOR DELEGATE:  Kim R. Hubbard 
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Amendment to 03-14-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Probate Code section 859 to read as follows:

1 §859
2 If a court finds by clear and convincing evidence that a person has in bad faith wrongfully or
3 by the use of undue influence or the commission of elder or dependent adult abuse as defined by
4 Welfare & Institutions Code §§15600, et seq., wrongfully taken, concealed, or disposed of property
5 belonging to the estate of a decedent, conservatee, minor, or trust, the person shall be liable for
6 twice the value of the property recovered by an action under this part.  The remedy provided in this
7 section shall be in addition to any other remedies available in law to a trustee or beneficiary,
8 guardian or conservator, or personal representative or other successor in interest of a decedent.

(Proposed new language underlined; language to be deleted stricken.)



RESOLUTION 3-14-03 
 
DIGEST 
Undue Influence or Elder Abuse:  Double Damages
Amends Probate Code section 859 to provide for double damages where undue influence or elder abuse is 
used to take, conceal or dispose of property of a decedent, conservatee, minor, or trust. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
Similar to resolutions 3-10-01, 3-11-01 and 3-12-01, which were withdrawn. 
 
Reasons: 
This resolution amends Probate Code section 859 to provide for double damages where undue influence 
or elder abuse is used to take, conceal or dispose of property of a decedent, conservatee, minor, or trust.  
This resolution should be disapproved because undue influence is not always intentional or wrongful 
enough to warrant an award of double damages. 
 
When family members, friends or caretakers care for an elderly or dependent adult, their attention can 
naturally influence the dependent adult to provide for, or transfer assets to, them.  This influence may be 
“undue” only because the judgment of the person influenced is compromised, not because the transferee 
did anything untoward.  This sort of undue influence is an appropriate ground to reverse the transfer, but 
it does not rise to the level of bad faith which double damages are intended to punish.  
 
Punitive damages are already available to punish a person guilty of outrageous conduct.  (Wetherbee v. 
United Ins. Co. of America (1971) 18 Cal.App.3d 266.)  And statutes like Probate Code section 859 and 
Welfare and Institutions Code section 15600 et seq. (Elder Abuse and Dependent Adult Civil Protection 
Act) provide enhanced and additional remedies to punish persons who take and retain assets of an elderly 
individual for a wrongful purpose, or with the intent to defraud, or both.  By not distinguishing between 
wrongful undue influence and well-meaning undue influence, this resolution extends such punitive 
damages to situations where wrongful intent, bad faith or some other outrageous conduct need not be 
shown.  Were the proposed language clarified to limit its application to bad faith or wrongful conduct, it 
would be acceptable. 
 
The addition of “or beneficiaries” to persons who can be plaintiffs in actions affected by this code section 
would confer standing on beneficiaries, and it could thereby create conflicts when the trustee is the only 
person or entity that should have standing to sue on behalf of a trust. 
 
SECTION/COMMITTEE REPORT 
 
TRUSTS AND ESTATES SECTION EXECUTIVE COMMITTEE  
 
Recommendation:  APPROVE AS AMENDED 
 
Reasons:   
The committee determined that the resolution should be supported in concept with two simple 
amendments.  First is to add the words "by clear and convincing evidence," after the phrase, "if a court 
finds."  The second is to move the word "wrongfully" from its current position to after the phrase "15600, 
et seq."   
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Probate Code section 859 to read as follows: 
 

§859 1 
2 
3 
4 
5 
6 
7 
8 

If a court finds that a person has in bad faith wrongfully or by the use of undue influence or 
the commission of elder or dependent adult abuse as defined by Welfare & Institutions Code 
§§15600, et seq., taken, concealed, or disposed of property belonging to the estate of a decedent, 
conservatee, minor, or trust, the person shall be liable for twice the value of the property recovered 
by an action under this part.  The remedy provided in this section shall be in addition to any other 
remedies available in law to a trustee or beneficiary, guardian or conservator, or personal 
representative or other successor in interest of a decedent.

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  A person who acts in bad faith and wrongfully takes or conceals or disposes estate assets 
is liable for twice the value of the property in an action by a trustee, guardian conservator, or personal 
representative of the estate. 
 
This Resolution:  Ends any ambiguity that double damages would be available if the person used undue 
influence or committed elder abuse in taking, concealing or disposing estate assets.  In the case of a taking 
of trust assets, this remedy would be available whether the action was made by a beneficiary or the 
trustee. 
 
The Problem:  This provision was originally enacted in 1850.  The purpose was to allow double damages 
if there was a wrongful taking, concealing or disposing of assets of a decedent, conservatee, minor, or 
trust.  It originally comprised three separate statutes – one that applied to estates, one for 
conservatorships, and one for guardianships.  The statutes have recently been consolidated into a single 
statute. 
  
There are no reported cases interpreting this provision.  There has been at least one unreported appellate 
opinion that holds that the bad faith action of an individual, using undue influence on an elderly parent, is 
not sufficient to allow a trial court to award double damages.  The Court of Appeal’s analysis disregards 
the essential nature of undue influence.  (See, e.g., Estate of Sarabia (1990) 221 Cal.App.3d 599, 607 [“to 
know what influence was ‘undue’ requires knowledge of what influence, if any, would qualify for a more 
benign interpretation”]; see also 12 Witkin, Summary of Cal. Law (9th ed. 1990) Wills and Probate, §187, 
pp. 216-217.)  It has long been held that property taken by undue influence is property “wrongfully 
obtained” (Grey v. Brennan (1905) 147 Cal. 355, 358), applying the notion of property “wrongfully 
taken” to any taking of property through undue influence seems most faithful to available indicia of 
legislative intent.  Elder abuse, as defined in the Welfare and Institutions Code includes physical abuse, 
financial abuse, abandonment, isolation, abduction, or other treatment with resulting physical harm or 
pain or mental suffering.  (Welfare and Institution Code §15610.07.)  

 
If the appellate court’s view is embraced in other cases, it would threaten to undercut the broad 
protections the Legislature patently had in mind when it enacted no fewer than three statutes that served 
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to put potential wrongdoers on notice of their exposure to double liability for bad faith taking of trust or 
estate property in all trust, guardianship, and conservatorship cases. 

 
Nevertheless, one way to cure the situation is to amend the provision to include both undue influence and 
elder abuse so that the Courts would not be placed in a dilemma over when this statute applies. 

 
Regarding the standing of beneficiaries of a trust to sue under this statute, this provision is merely 
declaratory of present case law. (See, e.g., Wolf v. Mitchell, Silberberg & Knupp (1999) 76 Cal.App.4th 
1030.)   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Marc L. Sallus, 16133 Ventura Blvd., Encino, CA 
91436-2408, voice 818/986-8080, fax 818/789-0947, e-mail msallus@oclslaw.com 
 
RESPONSIBLE DELEGATE:  Marc L. Sallus 
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RESOLUTION 4-01-03  
 

DIGEST 
Death Penalty:  Establishing a California Commission to Investigate 
Recommends to the Governor of California that he appoint a commission to study the imposition of the 
death penalty similar to former Governor Ryan’s Illinois commission. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
Similar to resolution 5-08-00, which was approved in principle. 
 
Reasons: 
This resolution recommends to the Governor of California that he appoint a commission to study the 
imposition of the death penalty similar to former Governor Ryan’s Illinois commission.  This resolution 
should be disapproved because, while this is an important issue, requesting the Governor to spend funds 
to establish a commission, without further direction, is likely to be expensive without obtaining a useful 
result.   
 
This resolution recommends a commission modeled after the Illinois commission established by former 
governor George Ryan, which has led to a recommendation for changes in the application of the death 
penalty in Illinois.  This resolution does not, however, provide any information about how the Illinois 
commission was composed or how it operated.  Nor does this resolution provide any information about 
how such a commission should be formed, how it should commence a study, how much time it should 
spend on a study or how it should fund its work.  Without this information, the Conference cannot make a 
determination as to the expense of a study versus the benefit, nor the likely practical outcome of a study.  
Moreover, the current budget situation in California weighs against legislation that would increase 
government spending.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the 
Governor appoint a commission to study the imposition of the death penalty in California and that such 
commission be modeled on the death penalty commission formed by former Governor George Ryan of 
Illinois. 
 
PROPONENT:  National Lawyers Guild, San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS 
 
Existing Law:  California imposes death as the penalty for a defendant found guilty of murder in the first 
degree if any one of 22 special circumstances enumerated in Penal Code section 190.2 is found to be true. 
 
This Resolution:  Recommends that the California Governor establish a commission to examine all facets 
of the imposition of the death penalty in this state. 
 
The Problem:  California imposes the death penalty for a wide range of crimes.  As of March, 2002, the 
California Department of Corrections held 594 men and 12 women awaiting execution.  Their sentences 
had been imposed in 43 of California’s 58 counties. 
 



In Illinois, exoneration of several inmates awaiting execution led then Governor George Ryan to establish 
a commission to determine how the death penalty was applied and to make recommendations for reform 
to avoid any further imposition of the death penalty on innocent persons.  After extensive examination, 
the Illinois commission made 85 recommendations which included creation of a statewide panel to review 
prosecutors’ requests for the death penalty; banning seeking the death penalty for the mentally retarded; 
significantly reducing the number of death eligibility factors; videotaping interrogations of homicide 
suspects; and controlling the use of testimony by jailhouse informants. 
 
In addition, the Illinois commission expressed its support for Illinois Supreme Court Rule 714, which 
establishes a capital litigation trial bar, insuring that attorneys who participate in capital cases possess the 
ability, knowledge and experience to do so in a competent and professional manner.  Many of the 
California cases that have resulted in death sentences for current inmates show the same problems as 
Illinois.  Examples include the following: 
 

� The record of different counties indicates inequity in pursuing capital cases.  For instance, the 
City and County of San Francisco has imposed the death penalty in three cases while its neighbor 
to the east, Alameda County, has in 37 cases and its neighbor to the south, San Mateo County, has 
in 17 cases. 

 
� California has 22 special circumstances that can lead to a death sentence.  The Illinois 

commission recommended five circumstances appropriate for a death sentence. 
 

� California has no statewide criteria for qualifications of attorneys representing defendants in 
capital cases.  As a result, federal courts have overturned verdicts and set cases for retrial based 
on ineffective assistance of counsel. 

 
The death penalty is irrevocable.  Before imposing it, California should ensure that its capital punishment 
system is fair and equitable.  A commission, modeled on that of Illinois, would be the best way for the 
state to accomplish this goal. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR/PERMANENT CONTACT:  Richard P. Koch, 760 Market Street, Suite 524, San Francisco, 
CA 94102 (415) 397-1060 
 
RESPONSIBLE FLOOR DELEGATE:  Richard P. Koch 
 
 



RESOLUTION 4-02-03 
 

DIGEST 
Death Penalty:  Mental Retardation 
Adds Penal Code section 1376 to create a procedure for identifying mentally retarded defendants and to 
prohibit the imposition of the death penalty upon those defendants.  
 
RESOLUTION COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known.  
 
Reasons: 
This resolution adds Penal Code section 1376 to create a procedure for identifying mentally retarded 
defendants and to prohibit the imposition of the death penalty upon those defendants.  This resolution 
should be approved in principle because it provides certainty in determining whether a defendant is 
mentally retarded, and therefore ineligible for the death penalty, in accordance with a recent United States 
Supreme Court decision.   
 
In Atkins v. Virginia (2002) 536 U.S. ____, [122 S.Ct. 2242], the Supreme Court held that execution of 
mentally retarded criminals is cruel and unusual punishment prohibited by the Eighth Amendment but left 
to each state the development of appropriate laws to enforce the constitutional restriction.  This resolution 
establishes the procedures to implement the prohibition against executing the mentally retarded.  By 
adjudicating the issue of alleged mental retardation prior to trial, this resolution avoids influencing the 
jury and, if the defendant is found to be mentally retarded, the expense of a capital trial.  It also gives the 
prosecution the burden of proving the defendant is not mentally retarded, consistent with Ring v. Arizona 
(2002) 536 U.S. 584, which requires the prosecution to prove beyond a reasonable doubt any fact that 
would result in a significantly greater penalty.  Moreover, this resolution uses the existing definition of 
“mental retardation” in Penal Code section 1001.20, which is consistent with the definition used by the 
American Association of Mental Retardation and the American Psychiatric Association.  This resolution, 
therefore, seems to provide the type of law contemplated by the Supreme Court.  
 
This resolution is similar to Senate Bill 3, which the Senate passed on June 2, 2003 and, as of this writing, 
was before the Assembly’s Committee on Public Safety.     
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Penal Code section 1376 to read as follows: 
 

§1376 1 
 (a) As used in this section, “mentally retarded” has the same meaning as provided in Section 2 
1001.20.   3 
 (b) In any case in which the prosecution seeks the death penalty, the defendant may, at a 4 
reasonable time prior to the commencement of trial, apply for an order directing that a mental 5 
retardation hearing be conducted.  The court shall conduct a hearing without a jury to determine 6 
whether the defendant is mentally retarded.  At the hearing, the defendant shall present his or her 7 
evidence of mental retardation.  Once this evidence is presented by the defendant, the burden of 8 
proof shall be on the prosecution to prove beyond a reasonable doubt that the defendant is not 9 
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mentally retarded.  The defendant may present further evidence in response to the prosecution’s case.  10 
If the court finds that the prosecution has failed to meet its burden of proof, it shall preclude the 11 
death penalty and trial thereafter shall be conducted as in any other case in which a sentence of death 12 
is not sought by the prosecution.  If the defendant is found guilty of murder in the first degree, with a 13 
finding that one or more of the special circumstances enumerated in Section 190.2 are true, the trial 14 
court shall sentence the defendant to confinement in the state prison for life without the possibility of 15 
parole. 16 
 (c) If a defendant is subjected to an examination for purposes of this section, any statement 17 
made by the defendant during the examination shall be inadmissible in evidence against the 18 
defendant in any criminal action or proceeding on any issue other than whether the defendant is 19 
mentally retarded. 20 
 (d)(1) A ruling by the court that the death penalty is not precluded under this section shall 21 
not restrict the defendant’s opportunity to introduce evidence of mental retardation during trial or to 22 
argue that the evidence should be given mitigating significance.  If the trial is conducted before a 23 
jury, the jury shall not be informed of any ruling denying a defendant’s motion under this section. 24 
 (2) If the court determines that the death penalty is not precluded under this section, the 25 
defendant may request a special finding from the jury, at a separate phase, following a conviction of 26 
murder in the first degree with a finding that one or more of the special circumstances enumerated in 27 
Section 190.2 are true, on the question of whether the defendant is mentally retarded as defined by 28 
this section.  If the defendant requests this special finding, the burden of proof shall be on the 29 
prosecution to prove beyond a reasonable doubt, and to a unanimous jury, that the defendant is not 30 
mentally retarded.  If the jury determines that the defendant is mentally retarded, the court shall 31 
sentence the defendant to confinement in the state prison for life without the possibility of parole.  If 32 
the jury finds that the defendant is not mentally retarded, there shall be further proceedings on the 33 
question of penalty. 34 
 (3) If the matter proceeds to a penalty phase, the jury shall be informed that evidence of low 35 
intellectual functioning or deficits in adaptive behavior may be considered as a mitigating factor 36 
even though the jurors previously determined that the defendant is not mentally retarded as defined 37 
by this section.38 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association Of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides that the penalty for a defendant who is found guilty of murder in the first degree, 
where special circumstances exist, is death or imprisonment in the state prison for life.  In determining the 
penalty to be imposed, the trier of fact shall take into account whether, as a result of mental defect, the 
defendant had the capability to appreciate the criminality of his or her conduct or to conform that conduct 
to the requirements of the law, if this is relevant. 
 
This Resolution:  Provides that the greatest possible penalty for a mentally retarded defendant found 
guilty of murder in the first degree, with special circumstances, is confinement in the state prison for life 
without possibility of parole.  This resolution also sets forth procedures for the court to determine whether 
a defendant is mentally retarded. 
 
The Problem:  California law does not presently provide a specific definition of mental retardation in 
connection with a potential death penalty case, nor does it provide any particular procedure for making a 
determination of mental retardation in such a case.  Since it is unconstitutional to execute a mentally 
retarded person, it is necessary to both define retardation and to provide a procedure for making the 
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determination. 
 
This resolution is essentially the same as SB 3 (Burton), presently pending in the California Legislature.  
This resolution provides a definition of the term ‘‘mentally retarded’’ for use in connection with death 
penalty cases and provides that a defendant in a case in which the prosecution seeks the death penalty 
may apply for an order that a mental retardation hearing be held.  The resolution requires the defendant to 
present evidence of mental retardation, and once this evidence is presented, the prosecution has the 
burden of proving beyond a reasonable doubt that the defendant is not mentally retarded.  The resolution 
also provides that if, after a mental retardation hearing, the court rules that the death penalty is not 
precluded, the defendant may request a special finding from the jury at a separate phase, following 
conviction, that the defendant is mentally retarded.  If the defendant requests this special finding, the 
burden of proof is on the prosecution to prove beyond a reasonable doubt to a unanimous jury, that the 
defendant is not mentally retarded.  If the jury determines that the defendant is not mentally retarded, the 
jury shall be informed in the penalty phase that evidence of low intellectual functioning or deficits in 
adaptive behavior may be considered as a mitigating factor in determining punishment. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other statute, rule or regulation.   This resolution has been introduced 
in the Legislature as SB 3(Burton) 2003. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick H.  Fabian, Law Office of Patrick H.  Fabian 
One Embarcadero Center, Suite 500, San Francisco, CA 94111, Telephone: (415) 296-9400, Facsimile: 
(510) 525-5517, e-mail phf@phfabian.com 
 
RESPONSIBLE FLOOR DELEGATE:  Patrick H.  Fabian 
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RESOLUTION 4-03-03 
 
DIGEST 
Death Penalty Abolition
Recommends the Legislature propose an amendment to the California Constitution, article I, section 27, to prohibit 
imposition of the death penalty under any California law. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to resolution 5-08-00 (moratorium), which was approved in principle, and resolution 6-14-01 (abolition), 
which was disapproved. 
 
Reasons: 
This resolution recommends the Legislature propose an amendment to the California Constitution, article I, section 
27, to prohibit imposition of the death penalty under any California law.  This resolution should be approved in 
principle because the social and economic costs of death penalty administration outweigh the benefits. 
 
No matter how careful, the criminal justice system will sometimes convict innocents.  More than any other 
miscarriage, mistakenly taking a life undermines the legitimacy of law and the courts.  The risk of injustice is greater 
because impecunious defendants are necessarily less able to rebut misguided charges and because imposition of the 
death penalty appears skewed based on the race of the victim and the accused.  Regardless of how the criteria or 
procedures are refined, it may well be impossible to eliminate idiosyncratic application of the death penalty. 
 
The burden on society of death penalty administration is high.  The cost to the state of seeking, imposing, and 
enforcing the death penalty is far greater than the cost of life imprisonment without possibility of parole.  Mandatory 
review of death penalty cases consumes a significant portion of the California Supreme Court’s finite time and thus 
reduces the court’s ability to hear other matters and shape the evolution of our law. 
 
According to a survey of leading academic criminologists, 84% reject the proposition that the death penalty deters 
homicide.  (Radelet & Akers (1996), as reported by the Death Penalty Information Center.)  Thus, the death 
penalty’s only clear benefit lies in satisfying the natural desire for retribution.  However, many other societies have 
determined that justice can be served without the death penalty.  Inasmuch as the palpable costs of the death penalty 
are so high and the tangible benefits so low, it should be discarded. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the Legislature 
propose an amendment to the California Constitution, article I, section 27, to read as follows:  
 
1 §27 

 All statutes of this State in effect on February 17, 1972, requiring, authorizing, imposing, or relating 2 
to the death penalty are in full force and effect, subject to legislative amendment or 3 

4 repeal by statute, initiative, or referendum. 
 The death penalty provided for under those statutes shall not be deemed to be, or to constitute, the 5 
infliction of cruel or unusual punishments within the meaning of Article 1, Section 6 nor shall such punishment 6 
for such offenses be deemed to contravene any other provision of this constitution.  The death penalty shall not 7 
be required, authorized, or imposed under any law of this State.8 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
  
STATEMENT OF REASONS 
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Existing Law:  Allows for the imposition of the death penalty subject to legislative amendment or repeal by statute, 
initiative or referendum. 
 
This Resolution:  Abolishes the death penalty in California.   
 
The Problem:  Since the reinstatement of the death penalty in California in 1977 there have been persistent problems 
in its administration:  
 
1.  Wrongful Convictions.  
 
In California, six individuals on death row have had their convictions vacated after having been found wrongly 
convicted.  Death Penalty Focus (“DPF”).  California has the highest number of death row inmates nationwide:  
More than 613 men and women currently await execution.  NAACP, October 1, 2002.  A recent Columbia 
University study found that the more aggressively a state uses the death penalty, the more likely they are to make 
mistakes.  Death Penalty Information Center (“DPIC”). 
 
Since 1973, 102 people in 22 states nationwide have been released from death row upon later proof of their 
innocence.  Staff Report, House Judiciary Subcommittee on Civil and Constitutional Rights, October 1993; DPIC.  
Appellate review of death sentences nationwide found reversible error in 68 percent of cases.  Liebman, “A Broken 
System”, 2002.  In 82 percent of cases retried after reversal, a death sentence was not issued.  DPF.  
 
2.  Discriminatory Administration.  
 
Race of the victim and defendant influences death penalty prosecutions and convictions.  In California, 41.1 percent 
of death row inmates are white and 34.4 percent black, while residents of California are 59 percent white and 7 
percent black.  California Department of Finance, Census 2000; San Francisco Chronicle, January 12, 2003.  
Nationwide, over 80 percent of completed capital cases involve white victims, although nationally only 50 percent 
of murder victims are white.  DPIC.  Black offenders who kill white victims are most likely to receive the death 
penalty.  Paternoster, “An Empirical Analysis of Maryland’s Death Sentencing System”, January 7, 2003.  
 
3.  Cost.  
 
The death penalty costs California $90 million annually, $78 million of which is incurred at the trial level.  
Sacramento Bee, March 28, 1988; DPIC.  A single death penalty case, from arrest to execution, costs from $1-3 
million.  DPIC.  In contrast, life imprisonment averages around $500,000 a case, including incarceration costs.  
NCADP.  The Joint Legislative Budget Committee of the California Legislature has estimated that elimination of the 
death penalty would result in a net savings to state and local governments of tens of millions of dollars annually.   
 
4.  No Deterrence.  
 
California saw a 9 percent increase in homicides during the four months after the highly-publicized execution of 
Robert Harris in 1995. Gerber, “Capital Punishment”, Arizona Attorney, November 2002.  Overall, California 
homicide rates in execution years are twice as high as in non-execution years.  Id.  During the last 20 years, the 
homicide rate in states with the death penalty has been between 48 and 101 percent higher than in those without the 
death penalty.  New York Times, September 22, 2000.   
 
5.  Public Opinion. 
  
A June, 2000 DPF field poll indicated that 73 percent of Californians favor an immediate halt to executions while 
the reliability and fairness of the death penalty are studied.  DPF.  
 
IMPACT STATEMENT 
  
This resolution affects Penal Code sections 37, 128, 190 et seq., 219, 3600 et seq., 4500; and Military and Veterans 
Code section 1672(a). 
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AUTHORS AND/OR CONTACTS:  Dale E. Barnes and Vibeke Norgaard, Bingham McCutchen, Three 
Embarcadero, 18th Floor, San Francisco, CA 94111, tel: 415-393-2000, e-mail dale.barnes@bingham.com and 
vibeke.norgaard@bingham.com 
 
RESPONSIBLE FLOOR DELEGATE:  Scott McMillen 
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RESOLUTION 4-4-03 
 
DIGEST 
Federal Immigration Laws:  Enforcement by California Authorities  
Adds Penal Code section 777c to forbid state and local law enforcement agencies from stopping, arresting 
or detaining persons solely for suspected or alleged violations of the civil provisions of the federal 
immigration laws.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons:  
This resolution adds Penal Code section 777c to forbid state and local law enforcement agencies from 
stopping, arresting or detaining persons solely for suspected or alleged violations of the civil provisions of 
the federal immigration laws.  This resolution should be approved in principle because there is no 
California statutory authority for an officer to arrest for illegally remaining in the United States, and 
because requiring California peace officers to make such arrests would seriously tax already meager 
public resources. 
 
Since early 2002, United States Attorney General John Ashcroft has been pressuring states to use state 
and local police officers to enforce federal immigration laws.  (Schmitt, Local Cops, INS Can Become 
Partners, S.F. Chronicle (April 4, 2002)  p. A-3.)   This resolution makes express what is currently 
implicit in California law and expressed in a 2002 California Legislature Resolution:  California cannot 
legally or financially do this.  (Assem. Joint Res. No. 57 (2001-2002 Reg. Sess.)  
 
The field of immigration is preempted by federal law set forth in the Immigration and Naturalization Act.  
(8 U.S.C. § 1101, et seq.; DiCanas v. Bica (1976) 424 U.S. 351, 354.)  Absent special circumstances, an 
unauthorized entry into the United States is a misdemeanor and violation is complete at the time of entry.  
(8 U.S.C. § 1325 (a); United States v. Pruitt, (9th Cir. 1983) 719 F.2d 975, 978, cert. den. 464 U.S. 1012 
(1983).)  Once the illegal immigrant has passed the border, continuing to stay in this country is not a 
crime, but rather a civil offense.  (Gonzales v. City of Peoria, (9th Cir. 1983) 722 F.2d 468, 476.)  INS 
detentions prior to deportation are civil detentions and have no criminal implications.  (United States v. 
Drummond (11th Cir. 2001) 240 F.3d 1333, 1336, citing United States v. Cepeda-Luna, (9th Cir. 1993) 989 
F.2d 353, 355-356.)  Thus most immigration violations are civil in nature.  The California Legislature has 
declared that state and local law enforcement agencies, which normally handle only criminal offenses, 
lack authority to stop, arrest or detain persons based on suspected or alleged violations of these civil 
federal immigration laws.  (Assem. Joint Res. No. 57 (2001-2002 Reg. Sess.)  Furthermore, enforcing 
civil immigration laws would strain local law enforcement resources and adversely affect the enforcement 
of state and local laws.  (Ibid.)  
 
This resolution provides that, in general, state and local officers shall not stop, arrest or detain persons 
based solely on violations of the civil federal immigration laws.  However, when the INS issues a 
“detainer” (in essence a civil arrest warrant [see, 8 U. S. C. § 1356 (d)]) this resolution would allow state 
officers to make the arrest, but only for the limited time provided for in the detainer.  This resolution 
adequately balances the federal need to act quickly to pick up dangerous illegal immigrants with the 
state’s need to preserve its sovereignty and budget. 
 
TEXT OF RESOLUTION 
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Penal Code section 777c to read as follows: 
 

§777c 1 
 State and local law enforcement agencies shall have no legal authority to stop, arrest, or 2 
detain persons based solely upon suspected or alleged violations of the civil provisions of the federal 3 
immigration laws, except when detention is mandated pursuant to a detainer issued by the 4 
Immigration and Naturalization Service and only for the period of time authorized by the detainer.5 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  State and local law enforcement agencies lack legal authority under California law to stop, 
arrest, or detain persons based upon suspected or alleged violations of the civil provisions of federal 
immigration laws, but they are pressured to do so by the United States Department of Justice. 
 
This Resolution:  Adds a provision to the Penal Code to state explicitly that state and local law 
enforcement agencies lack the legal authority to stop, arrest, or detain persons based upon suspected or 
alleged violations of the civil provisions of federal immigration laws, except when detention is mandated 
pursuant to a detainer issued by the Immigration and Naturalization Service and only for the period of 
time authorized by the detainer. 
 
The Problem:  The United States Department of Justice has adopted a policy of encouraging state and 
local law enforcement agencies to enforce federal civil immigration laws.  The Justice Department’s plans 
authorize local and state law enforcement agents to arrest and detain persons without any cause to believe 
those persons have committed any crime, other than violating immigration status requirements which, for 
the most part, are civil in nature.  The assertion that states have inherent authority to enforce civil 
immigration laws is contrary to long-standing policy that civil immigration laws are the purview of 
federal immigration officers, and presents both practical and federalism concerns.   
 
State and local law enforcement agencies have objected to the Justice Department’s efforts to enlist them 
as agents of the federal government for matters in which they are not trained.  The California Police 
Chiefs Association has urged the Justice Department that “in order for local and state law enforcement 
organizations to continue to be effective partners with their communities, it is imperative that they not be 
placed in the role of detaining and arresting individuals based solely on a change in their immigration 
status.”  Negative impacts on local law enforcement agencies include: 

� Distraction of limited resources from the communities that they serve. 
� Discouragement of members of immigrant communities to provide valuable information to local 

law enforcement agencies, making it more difficult to enforce state and local laws and to protect 
communities from terror and violent crime, resulting in loss of community sources and an adverse 
impact on anti-terrorism efforts. 

� Misuse of the talents of local law enforcement agencies by redirecting efforts in federal areas in 
which they are not trained. 

 
Because of these concerns, the legislature passed Assembly Joint Resolution No. 57, introduced by 
Assembly Members Diaz and Firebaugh, on June 28, 2002, relative to immigration law enforcement.  
AJR 57 directed the Chief Clerk of the Assembly to transmit a copy of the resolution to United States 

4-04-2 



Attorney General John Ashcroft.  Whereas AJR 57 stated the reasons why state and local law 
enforcement agencies do not have the authority to enforce the Justice Department’s demands, this 
resolution urges the Legislature to codify the role of state and local law enforcement agencies with respect 
to the enforcement of federal immigration laws.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jeffrey L. Bleich, Munger, Tolles & Olson LLP, 33 
New Montgomery, 19th Floor, San Francisco, California, 94105, telephone (415) 512-4000, fax (415) 
512-4077, e-mail bleichjl@mto.com 
 
RESPONSIBLE FLOOR DELEGATE:  Scott McMillen  
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RESOLUTION 4-05-2003 
 
DIGEST 
Criminal Jury Instructions:  Believability of Witness 
Amends California Jury Instruction—Criminal Instructions, No. 2.20, to prohibit jurors from considering 
any bias, prejudice or preconceived ideas about a witness for credibility purposes. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:   
Related to resolution 11-10-03. 
 
Reasons: 
The resolution amends California Jury Instructions—Criminal Instructions, No. 2.20, to prohibit jurors 
from considering any bias, prejudice or preconceived ideas about a witness for credibility purposes.  The 
resolution should be disapproved because it is internally inconsistent and overly broad.  
 
This resolution, as worded, creates confusion within the instruction, which provides that a juror may 
consider “the ability of the witness to see or hear or otherwise become aware of any matter about which 
the witness testified” or “the ability of the witness to remember or to communicate any matter about 
which the witness testified.”  While a juror should not indulge in arbitrary assumptions about the effect of 
a witness’s age, physical or mental disability, those same factors may have a direct bearing on the weight 
and credibility that should be given to that witness’s testimony, and thus may be appropriately considered. 
 
Further, jurors are expected to bring to jury service the sum total of their life experiences.  The proposed 
language “preconceived ideas”—which is not defined—could have the effect of dampening jurors’ 
reliance on their individual life’s experiences in evaluating the evidence presented in a case. 
 
Finally, the second sentence of the proposed amendment appears to be redundant, seeking to place undue 
emphasis on the proposed language, contrary to CALJIC No. 1.01, which instructs jurors not to place 
undue emphasis on any particular instruction. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the 
Committee On Standard Jury Instructions, Criminal, of the Superior Court Of Los Angeles County, 
amend California Jury Instructions–Criminal, Instruction No. 2.20, to read as follows: 
 

No. 2.20 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 

 Every person who testifies under oath [or affirmation] is a witness.  You are the sole judges 
of the believability of a witness and the weight to be given the testimony of each witness. 
 In determining the believability of a witness you may consider anything that has a tendency 
to prove or disprove the truthfulness of the testimony of the witness, including but not limited to any 
of the following: 
 The extent of the opportunity or ability of the witness to see or hear or otherwise become 
aware of any matter about which the witness testified; 
 The ability of the witness to remember or to communicate any matter about which the 
witness testified; 
 The character and quality of that testimony; 
 The demeanor and manner of the witness while testifying; 
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 The existence or nonexistence of a bias, interest, or other motive; 13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 

 The existence or nonexistence of any fact testified to by the witness; 
 The attitude of the witness toward this action or toward the giving of testimony[.] [;] 
 [A statement [previously] made by the witness that is [consistent] [or] [inconsistent] with 
[his] [her] testimony] [.] [;] 
 [The character of the witness for honesty or truthfulness or their opposites] [;] 
 [An admission by the witness of untruthfulness] [;] 
 [The witness's prior conviction of a felony] [;] 
 [Past criminal conduct of a witness amounting to a misdemeanor]. 
 [Whether the witness is testifying under a grant of immunity.] 
 In determining the believability of a witness you may not consider any bias, prejudice or 
preconceived ideas that you may have about any witness based upon the witness’s race, color, 
religion, national origin, ancestry, age, physical or mental disability, gender, sexual orientation, 
sexual identity, or socioeconomic status.  You must set aside your bias, prejudice, and preconceived 
ideas and consider only the evidence presented.   

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Instructs jurors as to factors that may be considered in evaluating credibility of a witness.  
Although courts have recognized that a jury commits reversible error when it evaluates witness credibility 
through the lens of racial bias, there is no jury instruction to that effect. 
 
This Resolution:  Instructs jurors to set aside their own preconceptions about the witnesses and to look 
only at the evidence before them.  This resolution would invite jurors to consider the existence of pre-
existing biases, their own and other members of the jury, and instruct them that it would be improper to 
rely on such prejudices when evaluating credibility. 
 
The Problem:  Although educational efforts and public discussions have reduced use of derogatory terms 
and the overt expression of bias, prejudice continues to exist throughout California.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Margaret J. Grover, Haight, Brown & Bonesteel, LLP, 
100 Bush Street, 27th Floor, San Francisco, California 94104, telephone (415) 986-7700, fax (415) 986-
6945, e-mail mgrover@hbblaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Scott McMillen 
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RESOLUTION 4-6-03 
 
DIGEST 
Appeals:  Use of Informal Motion to Correct Presentence Credits  
Amends Penal Code section 1237.1 to require “presenting a claim” rather than filing a postsentence 
motion for correction of presentence credits prior to filing an appeal. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Penal Code section 1237.1 to require “presenting a claim” rather than filing a 
postsentence motion for correction of presentence credits prior to filing an appeal.  This resolution should 
be disapproved because it would insert a vague standard into the statute and because more practical 
solutions to the perceived problem already exist. 
 
Under Penal Code section 4019, a person convicted of a crime is entitled to certain presentence custody 
credits.  This calculation is done at the time of sentencing and is subject to mathematical error.  In 1993, 
the Court of Appeal complained that appeals solely for this mathematical correction were a waste of time 
and resources.  (People v. Fares (1993) 16 Cal.App.4th 954, 957-960.)  In 1965, the Legislature 
responded by adding Penal Code section 1237.1 barring an appeal unless the defendant first “presents the 
claim” at the time of sentencing or “makes a motion” postsentencing.  (Stats. 1995, ch. 18, § 2.)  Case law 
later determined that section 1237.1 only applies when the section 4019 credit is the sole issue on appeal.  
(People v. Acosta (1996) 48 Cal.App.4th 411, 427-428.)  
 
This resolution would eliminate the requirement of a formal motion, and would require only that a 
postsentencing defendant “present a claim” in the trial court before filing an appeal.  The rationale is that 
appellate counsel may reside far from the trial court and it is inefficient to have counsel flying all over the 
state to appear at these motions.  Currently, however, appellate counsel can avoid an appearance by either 
(1) requesting correction by letter to the trial court or, if that is unsuccessful, (2) filing an ex parte motion.  
If the trial court fails to respond to the ex parte motion, defendant is free to appeal.  This procedure has 
been sanctioned by case law.  (People v. Clavel (2002) 103 Cal.App.4th 516, 519, fn. 4.)  This resolution 
replaces the known procedure of filing a motion with that of “presenting” a postsentence claim, a 
procedure undefined in California law.  At a minimum, the Rules of Court would have to be amended to 
define the procedural requirements such as number of copies, filing and service requirements and 
opportunities for opposition.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Penal Code section 1237.1 to read as follows: 
 

§1237.1 1 
2 
3 
4 

 No appeal shall be taken by the defendant from a judgment of conviction on the ground of an 
error in the calculation of presentence custody credits, unless the defendant first presents the claim in 
the trial court at the time of sentencing, or if the error is not discovered until after sentencing, the 
defendant first makes a motion presents the claim for correction of the record in the trial court.  If the 5 
claim is presented after sentencing, the defendant shall serve all parties and the appellate court, if an 6 
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appeal is pending, with a copy of the letter presenting the claim.7 
 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing law:  Requires the defendant make a formal motion in the trial court to correct a custody credit 
calculation error.  
 
This Resolution:  Simplifies the procedure for seeking correction of custody credits when the error is 
discovered after sentencing. 
 
The Problem:  In enacting Penal Code section 1237.1 the Legislature intended to cut down on appeals that 
raised only questions of custody credits.  But many times the computation error is only discovered on 
appeal from the conviction.  To make a formal motion in the trial court may require appellate counsel, 
who may live far from the trial court, to travel there at state expense.  This is a waste of taxpayers' money 
and the attorney's time.  This was recognized by People v. Acosta (1996) 48 Cal.App.4th 411, 427, when 
it noted that "the Legislature intended to reduce public costs and not to create a rule where publicly 
compensated lawyers are flying up and down the state for hearings on motions . . . ."  The requirement of 
a formal motion was reiterated recently in People v. Clavel (2002) 103 Cal.App.4th 516. 
 
This resolution simplifies the procedure by providing that counsel need only notify the trial court of the 
error. This may be done orally through trial counsel, by informal letter, or by a non-appearance motion. 
Since it is the court's duty to correct the error whenever it is brought to its attention (Acosta, supra, 48 
Cal.App.4th at p. 428, fn. 9), presenting the claim to the trial court using any means designed to bring the 
problem to the court's attention should be all that is needed.  If the trial court ignores the request, the 
defendant may appeal. The requirement that counsel serve all parties and the appellate court ensures that 
all those responsible for correcting the record are aware of the error. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Grace L. Suarez, 508 Liberty Street, San Francisco CA 
94114; 888-825-8748; e-mail gracels@electric-law.com 
 
RESPONSIBLE FLOOR DELEGATE:  Grace L. Suarez 
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Amendment to 04-07-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Penal Code section 1205.3a to read as follows:

1 §1205.3a
2 The court may order that a restitution fine imposed pursuant to Section 1202.4, subdivision
3 (b), may be satisfied by performance of specified community service if the court makes a finding the
4 defendant is homeless and states that finding on the record.  The court shall specify in its order the
5 amount of the restitution fine and the number of hours of community service work that shall be
6 performed as an alternative to payment of the fine.  A failure by the defendant to perform the
7 community service shall operate as a reinstatement of the fine, fully enforceable as a civil judgment,
8 but shall not be cause for incarceration.

(Proposed new language underlined; language to be deleted stricken.)



RESOLUTION 4-7-03  
 
DIGEST 
Sentencing:  Community Service In Lieu of Restitution for Homeless Offenders  
Adds Penal Code section 1205.3a to allow a court to sentence a homeless person to community service in 
lieu of paying restitution. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution adds Penal Code section 1205.3a to allow a court to sentence a homeless person to 
community service in lieu of paying restitution.  This resolution should be disapproved because the 
circumstances of homeless defendants would make them unlikely to complete the community service, 
thereby making this statute difficult to enforce. 
 
Current law provides that any person convicted of a crime that results in any economic loss shall pay a 
restitution fine directly to the victim.  (Pen. Code, § 1202.4, subd. (a)(1).)  The court shall impose the 
restitution fine unless it finds that there are “compelling and extraordinary reasons” for not doing so.  
(Pen. Code, § 1202.4, subd. (c).)  A defendant’s inability to pay shall not be considered a “compelling and 
extraordinary reason.”  (Ibid.)  Community service can be substituted for the restitution fine if the 
defendant is placed on probation, but not otherwise.  (Pen. Code, § 1205.3.) 
 
Many of the crimes committed by the homeless are petty offenses dealt with summarily by the courts 
without probation being imposed.  The homeless are often without any regular income, mentally disturbed 
and essentially social outcasts.  A sentence to pay monetary restitution will generally not be satisfied 
because of an inability to pay and/or an inability to locate the defendant.  But imposing probation and 
community service is not a viable solution.  The homeless are, by definition, difficult to locate.  They 
would be unlikely to complete their community service satisfactorily.  A failure would result in a 
probation violation or new charges of violating a court order, arrest warrant and incarceration.  The cost 
in public services to enforce community service under these circumstances would far outweigh the benefit 
to either the homeless or society. 

TEXT OF RESOLUTION 

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Penal Code section 1205.3a to read as follows: 
 

§1205.3a1 
 In any case, the court may order that a restitution fine imposed pursuant to Section 1202.4, 2 
subdivision (b), may be satisfied by performance of specified community service if the court makes a 3 
finding the defendant is homeless and states that finding on the record.  The court shall specify in its 4 
order the amount of the restitution fine and the number of hours of community service work that 5 
shall be performed as an alternative to payment of the fine.6 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Ventura County Bar Association 

04-07-1 



 
STATEMENT OF REASONS 
 
Existing Law:  Penal Code section 1202.4, subdivision (n), and section 1205.3 provide that a restitution 
fine may be satisfied by performance of community service work performed as a condition of probation 
under specified circumstances. 
 
This Resolution:  Allows a court similar discretion at sentencing in non-probationary cases upon an 
express finding the defendant is homeless. 
 
The Problem:  Some courts have initiated Homeless Court Programs.  Such courts need discretion at 
sentencing to craft both probationary and non-probationary dispositions that are appropriate for the 
circumstances of the case.  In any case, performance of community service work is often preferable to the 
imposition of a fine that will never be collected because a person is both currently unable to pay and 
homeless.  This resolution will allow a court to impose community service work, in lieu of restitution 
fine, in non-probationary cases. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Tina Rasnow, Ventura County Superior Court, P O 
Box 6489, Ventura, CA 93006; voice (805) 654-3879, fax (805)654-5110, e-mail 
tina.rasnow@mail.co.ventura.ca.us; and Michael C. McMahon, 800 S. Victoria Ave. Suite 207, Ventura, 
CA 93009, voice (805) 477-7114, fax (805) 648-9220, e-mail michael.mcmahon@mail.co.ventura.ca.us 
 
RESPONSIBLE FLOOR DELEGATE:  Tina Rasnow 
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ESOLUTION 4-08-03 
 

DIGEST 
Misdemeanor Trials:  Number of Jurors 
Amends Code of Civil Procedure section 220 to provide that a misdemeanor trial shall be heard by a jury 
of six. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 220 to provide that a misdemeanor trial shall be 
heard by a jury of six.  This resolution should be disapproved because it would decrease the fairness and 
consistency of the decision-making process. 
 
The intent of the resolution—to provide for more jury trials and ease the burden on courts—is 
commendable.  Decreasing the number of jurors, however, is not an acceptable way to accomplish this 
goal.  The six-member misdemeanor jury withstood constitutional attack in Williams v. Florida (1970) 
399 U.S. 78.  That finding was affirmed in Ballew v. Georgia (1978) 435 U.S. 223, which rejected juries 
any smaller than six.  The latter court found that studies conducted since Williams had raised serious 
concerns that the effectiveness and fairness of a jury decreases as the number of jurors decreases.  (Id. at 
pp. 232-233.)  Juries of six persons are more likely to be dominated by one or two strong personalities 
having a disproportionate effect on the deliberative process and the opinions of the others.  (Id. at p. 236.)  
Moreover, as juries decrease in size, they tended to be less diverse and less likely to overcome the biases 
of their members.  (Id. at pp. 233, 236-237.)  
 
Although it may be tempting to decrease the number of jurors based upon the relative gravity of felonies 
and misdemeanors, “[t]he problem with this argument is that the purpose and functions of the jury do not 
vary significantly with the importance of the crime.”  (Id. at p. 240.)  Misdemeanor defendants have the 
same interest in the careful determination of their innocence or guilt as those charged with felonies, and 
they should therefore retain the right to trial by a jury of the same complement.  This is because the 
effects of any criminal conviction—even a misdemeanor—on civil liberties, employment prospects, and 
other aspects of the defendant’s life can be significant.  Also, the decision on whether an offense should 
be charged as a felony or a misdemeanor often varies from one jurisdiction to another.  Under this 
resolution, culpability for the same conduct would be determined by different numbers of jurors in 
different jurisdictions.  This would likely lead to inconsistent results and engender countless equal 
protection challenges. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 220 to read as follows: 
 
1 §220 

 A trial by jury shall consist of 12 persons, except that in civil actions and cases of 2 
misdemeanor, it may consist of 12 or any number less than 12, upon which the parties may agree, 3 
and in a trial by jury in cases of misdemeanor it shall consist of 6 persons.4 

 

 
4-08-1 



 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Fernando Valley Bar Association Conference of Delegates 
 
STATEMENT OF REASONS 
 
Existing Law:  Permits a trial by jury in a civil action and misdemeanor cases to consist of less than 12 
jurors if the parties agree, and requires a jury of 12 persons in other cases which proceed with a trial by 
jury.   
 
This Resolution:  Requires a jury trial in misdemeanor cases to be six persons as opposed to allowing the 
option, upon agreement by the parties, for the number of persons to be 12 or any number less than 12. 
 
The Problem:  The courts have an increasingly difficult time providing a sufficient number of people to 
serve on trials.  Parties may already agree to a jury of any number less than 12 persons in misdemeanor 
cases.  This resolution would require that the number of jurors in a misdemeanor case be set at six.  This 
would "free-up" the number of people available to sit on other matters.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Cai Ryan, Attorney at Law, 16281 San Fernando 
Mission Blvd., Suite 162, Granada Hills, CA 91344, (818) 895-4700 
 
RESPONSIBLE FLOOR DELEGATE:  Cai Ryan 
 
COUNTERARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY: 
 
Any criminal conviction, even a misdemeanor, can result in serious, life changing consequences.  
Misdemeanors are not minor offenses.  In California, conviction of a single misdemeanor offense, 
depending on the crime, can result in a county jail commitment for up to a year.  For multiple convictions 
in a single trial, consecutive sentencing can result in sentences of several years.  Examples of significant 
possible collateral consequences of misdemeanor convictions are lifetime registration as a sex offender 
(Penal Code Section 290), registration as a narcotics offender (Health & Safety Code Section 11590), and 
loss of the right to own or possess a firearm (Penal Code Section 12021(c)(1)).  In addition, the 
immigration consequences to non citizens can be catastrophic. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The proposed resolution would require a jury trial in misdemeanor cases to be comprised of six jurors 
rather than twelve. The proponent alleges that this resolution is necessary because “the courts have an 
increasingly difficult time providing a sufficient number of people to serve on trials.” Yet the proponent 
cites nothing factually to support this statement. In sum, this resolution should not be passed because it 
deprives California citizens of an important right for no substantial reason.  
 
BAR ASSOCIATION OF SAN FRANCISCO 
 
This measure reflects a false economy.  It will be much more difficult to achieve juries of diverse 
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backgrounds with only six jurors.  Moreover, many misdemeanors have very serious consequences in 
people’s lives, including driving licenses, employment, education, and domestic relations.  Fully half of 
the accused in California are not citizens, and many misdemeanors have devastating immigration 
consequences.  To cut down on due process in favor of assembly line justice is a bad idea. 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
A trial by jury is one of the most significant constitutional rights in the United States.  It is of paramount 
importance that persons facing criminal prosecution receive a fair trial.  Although some misdemeanor 
offenses are not of a serious nature, often misdemeanor convictions can have serious consequences.  For 
example, a conviction of a misdemeanor offense may result in incarceration in a county jail, registration 
as a sex offender for life, a presumption against having custody of one’s children, the loss of the right to 
own a firearm, exclusion or deportation from the United States or denial of citizenship, loss of 
employment, etc. 
 
There is a reason the number of jurors is set at 12.  A jury of 12 persons is meant to ensure that there is 
sufficient deliberation of the matter.  Twelve persons will inherently discuss a matter more thoroughly 
than six.  It is the deliberation of jurors that ensures fairness in the judicial system.  Accordingly, this 
resolution should not be approved. 
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RESOLUTION 4-9-03 
 

DIGEST 
Public Nuisance:  Local Ordinances and Constitutionally Protected Activity  
Adds Penal Code sections 373b and 373c to provide that no criminal statute shall prevent cities and 
counties from enacting local nuisance ordinances with harsher penalties than the state, excepting 
constitutionally protected activities. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution adds Penal Code sections 373b and 373c to provide that no other criminal statute shall 
prevent cities and counties from enacting local nuisance ordinances with harsher penalties than the state, 
excepting constitutionally protected activities.  This resolution should be disapproved because it is, in 
part, unnecessary, and because allowing local authorities to set harsher penalties than the state may result 
in unequal justice in differing political divisions of the state.  
 
To the extent this resolution seeks to grant cities and counties the right to make local nuisance ordinances, 
it is unnecessary.  Government Code section 38771 already gives cities and counties that right; and it has 
been confirmed by case law.  (People v. Johnson (1954) 129 Cal.App.2d 1, 6.)  To the extent this 
resolution seeks to limit local infringements on activity “protected by the U.S. Constitution or California 
Constitution” it is also unnecessary.  There is a large body of law defining and enforcing such 
constitutional protections.  Whether or not cities and counties define and enforce those constitutional 
protections via local ordinances is a political decision that would not be affected by additional statutory 
authority. 
 
To the extent this resolution seeks to grant cities and counties the right to make local nuisance ordinances 
which carry harsher penalties for some public nuisances than found elsewhere in the state, this resolution 
is ill-advised.  First, multiple definitions of “nuisance” in different jurisdictions will lead to increased 
litigation on the constitutionality of local ordinances.  Second, local jurisdictions could impose different 
penalties from those set forth in Penal Code section 373a, resulting in unequal justice in various political 
divisions of the state.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Penal Code sections 373b and 373c to read as follows: 
 

§373b 1 
Nothing in this chapter shall be construed to prevent any city or county from adopting or 2 

enforcing its own laws or ordinances for the abatement of public nuisances that impose greater 3 
restrictions or harsher penalties on persons who maintain, permit, or allow a public nuisance to exist 4 
upon their property or premises or who occupy or lease the property or premises of another who 5 
maintains, permits or allows a public nuisance to exist thereon.  Such laws or ordinances adopted or 6 
enforced by cities and counties may include separate definitions of “public nuisance,” but such 7 
definitions shall be deemed inclusive of every thing that constitutes a public nuisance under this 8 
chapter along with every other thing that constitutes a “public nuisance” under the city or county law 9 
or ordinance. 10 
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 11 
§373c 12 
 Nothing in this chapter shall be construed to prohibit or punish activity protected by the U.S. 13 
Constitution or California Constitution.14 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Beverly Hills Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Defines a “public nuisance,” in part, as anything that is “indecent, or offensive to the 
senses . . . so as to interfere with the comfortable enjoyment of life or property by an entire community or 
neighborhood, or by any considerable number of persons” (Penal Code § 370) and further provides that, 
after a person has been served with reasonable notice to abate such nuisance, if the nuisance remains 
unabated, he or she would be guilty of a misdemeanor.  (Penal Code § 373a.) 
 
This Resolution:  Provides that (1) cities and counties are free to enact and enforce their own ordinances 
and regulations to define and abate public nuisances, and (2) public nuisance laws shall not be used to 
chill free speech and other constitutionally protected activity.   
 
The Problem:  There are two fundamental problems with the current law: (1) it fails to clarify that cities 
and counties are free to enact and enforce their own ordinances and regulations that are more stringent 
than California law and, as a consequence, some cities and counties are reluctant to enforce their own 
existing ordinances because they fear that such enforcement could violate conflict of law principles; and 
(2) it opens the door for the government to use the public nuisance laws to chill free speech and other 
constitutionally protected activity.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  Daniel K. Stuart, 11301 Olympic Blvd. #653, Los Angeles, 
CA  90064, voice: 310-312-4170, fax: 310-914-5746, e-mail:  dstuart@manatt.com 
 
RESPONSIBLE FLOOR DELEGATE:  Daniel K. Stuart 
 
COUNTERARGUMENTS 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
City and county ordinance should not have the power to create their own definition of public nuisance 
when the Penal code already gives the definition. Not only will various multiple different definitions 
come under legal attack but also it would be confusing to both law enforcement and the public as to what 
is a public nuisance. We should leave the situation as it is with everyone knowing the definition as 
defined in Penal code section 370      
 
BAR ASSOCIATION OF SAN FRANCISCO 
 
This resolution, which allows municipalities to impose harsher penalties for public nuisances than 
permitted under state law, encourages a multiplicity of regulation that results in uncertainty, confusion 
and unfairness.  State laws criminalizing conduct take supremacy over laws covering the same conduct 
enacted by individual localities, a necessary result for consistency of laws and equal protection.  Although 
communities may have their own ideas about what constitutes a public nuisance, their enforcement should 
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not lead to a Balkanization of the criminal laws.  Should a person who fails to abate a nuisance in Beverly 
Hills be subject to harsher penalties than someone in Burbank? 
 
Although the proponent complains that municipalities are “reluctant to enforce their own existing 
ordinances” out of fear that they violate conflict of law principles, such evaluation is necessary and 
appropriate in the enforcement of criminal laws.  While the proponent’s second goal, of restricting the 
ability of municipalities to use the law of public nuisance to chill free speech and other constitutionally 
protected activity, is a laudable one, it is more likely that a proposed statute that allows municipalities to 
impose harsher sanctions on public nuisances of their choosing would have the unintended consequence 
of chilling free speech, regardless of assertions to the contrary. 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution would allow local cities and counties to adopt and/or enforce their own laws or ordinances 
regarding public nuisances even though a public nuisance law already exists (Penal Law § 370).  
Moreover, this resolution would allow the cities or counties to impose greater or harsher penalties on 
violators than are already set forth (Penal Law § 373a). 
 
This resolution is ill-advised and should not be approved.  If cities or counties were expressly permitted to 
create their own public nuisance laws, it would lead to a hodpodge of laws that would lack consistency 
across city and county borders, both in what is prohibited and how violators are punished.  California 
already defines “public nuisance”; allowing additional definitions would make it difficult for a 
homeowner to know exactly what is and is not permitted, particularly since this resolution would 
maintain the already existing definition.  Such difficulty would also extend to local police officers in 
attempting to enforce what could become an ever increasing group of regulations. 
 
Permitting local cities to enact their own regulations could also encourage individuals to press for 
ordinances banning things that annoy them personally, rather than acting in the best interest of the city or 
county as a whole.   
 
There is no need to allow local governments to create more regulations by which their citizens must abide 
and which local police must then enforce, taking time and money away from more pressing police needs.  
The state has provided a sufficient definition and punishment scheme.  There is no need to make additions 
to this section of the Penal Code, and the resolution should be rejected. 
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RESOLUTION 4-10-03 
 
DIGEST 
HOV Lanes:  Use by Attorneys Late for Court
Adds Vehicle Code section 21655.10 to let attorneys use HOV lanes when on second call to the Superior 
Court.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:   
None known. 
 
Reasons: 
This resolution adds Vehicle Code section 21655.10 to let attorneys use HOV lanes when on second call 
to the Superior Court.  This resolution should be disapproved because it not only discriminates against 
non-attorneys, but also against attorneys who are late for appearances and hearings in tribunals other than 
Superior Court.   
 
While certainly of considerable interest to attorneys who are chronically late for appearances in Superior 
Court, the new section as proposed likely would be only the first of many exceptions for people who want 
to drive in HOV lanes because they are late for hearings, appointments, or other personal or professional 
matters.  While this would be acceptable if limited to attorneys who are late for appellate court 
appearances, depositions, arbitrations, mediations and vital social engagements, it is likely other groups 
will begin to demand similar treatment.  For example, doctors will insist on the right to use HOV lanes 
not only when rushing to the hospital to handle an emergency, but also for driving to the golf course.  
Once this resolution is enacted into law, other groups will use it as an example such that the exceptional 
circumstances will swallow up the rule.  This will not only negate any advantage attorneys might gain 
from the ability to use the HOV lanes, but also will reduce income to the state in a time of budgetary 
crises because solo drivers will no longer have any incentive to drive in overcrowded HOV lanes.   
 
Also of serious concern is the raising of this offense to misdemeanor status.  It is one thing to provide 
attorneys with special privileges in the use of the HOV lanes.  It is an entirely different matter to expose 
attorneys to misdemeanor prosecution for misuse of the lane when everyone else is subject only to 
receiving a ticket. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Vehicle Code section 21655.10 to read as follows: 
 

§21655.10 1 
 (a) As provided in subsection (b), any attorney licensed to practice law in the State of 2 
California is authorized to use high-occupancy vehicle lanes. 3 
 (b) Use of high-occupancy vehicle lanes by an attorney as described in subsection (a) is 4 
restricted to such times as said attorney is on second call, as defined in subsection (c), to a Superior 5 
Court of the County in which he is driving his vehicle or a County adjacent thereto.  6 
 (c) An attorney is on second call when he has contacted the court in which he has a court 7 
appearance and left a message with the clerk of that court.  Upon detention and request by an 8 
authorized peace officer as defined in Penal Code section 830 et seq., an attorney shall provide proof 9 
of said call by presenting said peace officer with his cell phone which must contain in its outgoing 10 
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calls the phone number of the court in which the attorney is scheduled to appear.  Said peace officer 11 
is authorized to use the attorney’s cell phone for purposes of verifying said call as defined in 12 
subsection (d). 13 
 (d) Any peace officer as defined in subsection (c) who has detained an attorney for driving in 14 
a high-occupancy vehicle lane and who is presented with said attorney’s cell phone for purposes of 15 
verifying that attorney’s second call status may verify that status by activating said cell phone, then 16 
using the directional do-hickey on said phone to highlight outgoing calls on the cell phone presented, 17 
pressing OK; then highlighting the court phone number in question again by using said do-hickey, 18 
pressing OK; then highlighting “call” by using said do-hickey again, pressing OK; and speaking to 19 
the court clerk. 20 
 (e) Any peace officer as defined in subsection (c) who has detained an attorney for driving in 21 
a high-occupancy vehicle lane, as an alternative to the procedure set forth in subsection (d), may 22 
accept the attorney’s second call status if all of the following criteria are met by the attorney:  23 
 (1) said attorney is able to present a State Bar card current for the year in which the stop is 24 
made;  25 
 (2) said attorney is able to present court documents which prove to the officer’s satisfaction 26 
that the attorney is in fact scheduled to appear that day in a Superior Court in the County in which 27 
the stop is made or a County adjacent thereto;  28 
 (3) said attorney is wearing attire appropriate for an appearance in court which shall at a 29 
minimum be: 30 
 (a) for male attorneys: a suit or sports coat with matching pants accompanied by a shirt and 31 
tie color-coordinated to match the shoes and socks; 32 
 (b) for female attorneys: a suit or dress with blouse and accompanying fashion accessories 33 
suitable for appearance in a court of law or a tasteful pants-suit of recent vintage; open-toe shoes 34 
may be permitted if they match an accompanying purse; 35 
 (c) a briefcase - no shoulder bags or back packs may be substituted. 36 
 (f) It shall not be a defense to a failure to meet the criteria in subsection (e)(3) that the court 37 
in which the appearance is scheduled has “casual Fridays”. 38 
 (g) A violation of this section shall be a misdemeanor.39 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENTS:  The Lesbian and Gay Lawyers Association of Los Angeles and The Bay Area Lawyers 

for Individual Freedom 
 
STATEMENT OF REASONS 
 
Existing Law:  No attorney is allowed to drive in a high-occupancy vehicle lane when he is the sole 
occupant of a vehicle. 
 
This Resolution:  Authorizes an attorney to drive in a high-occupancy vehicle lane while a sole occupant 
of a vehicle if he or she meets the criteria set forth therein. 
 
The Problem:  The taxpayers of this state should no longer pay to keep courts open and staffed while 
waiting for attorneys to make their way through congested freeways and highways when high-occupancy 
vehicle lanes sit empty just waiting for cars to fill them.  This is a particular problem in Southern 
California where the high-occupancy vehicle lanes are permanent and not limited to high-occupancy 
vehicle use only during heavy commuter traffic as they are in Northern California.  It is well-documented 
that freeway congestion in Southern California can last from 6 a.m. until 10:30 a.m. on all the major 
freeways leading to all of the courthouses.  Not a day goes by without a court clerk receiving a call from 
an attorney stuck in heavy traffic on the 101 or the 5, whether that clerk is in Northern, Central, or 
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Southern California.  It would also alleviate the high stress level of attorneys throughout the state faced 
with a court appearance more than 5 miles from their home, office (for those attorneys who work all day 
and night) or child-care center.  Finally, it would permit peace officers to relieve their documented 
concerns regarding attorneys by enforcing timely court appearances and tasteful attorney attire. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule....yet. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Matthew St. George, Los Angeles City Attorney’s 
Office, Police Administrative Law Section, 304 S. Broadway, Suite 490, Los Angeles, CA 90013; (213) 
847-0506; e-mail: mstgeor@earthlink.net 
 
RESPONSIBLE FLOOR DELEGATE:  Matthew St. George 
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Amendment to 05-01-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Code of Civil Procedure section 1298.1 to read as follows:

1 §1298.1
2 (a) Whenever any contract to convey real property, or contemplated to convey real property
3 in the future, including marketing contracts, deposit receipts, real property sales contracts, as
4 defined in Section 2985 of the Civil Code, leases together with options to purchase, or ground leases
5 coupled with improvements, but not including powers of sale contained in deeds of trust or
6 mortgages, contains a provision for mandatory mediation of any dispute between the principals in
7 the transaction, the contract shall have that provision clearly titled “MEDIATION OF DISPUTES.”
8 If a provision for mandatory mediation is included in a printed contract, it shall be set out in at least
9 8-point bold type or in contrasting red in at least 8-point type, and if the provision is included in a

10 typed contract, it shall be set out in capital letters.
11 (b) Whenever any contract or agreement between principals and agents in real property sales
12 transactions, including listing agreements, as defined in Section 1086 of the Civil Code, contains a
13 provision requiring mandatory mediation of any dispute between the principals and agents in the
14 transaction, the contract or agreement shall have that provision clearly titled “MEDIATION OF
15 DISPUTES.” If a provision for mandatory mediation is included in a printed contract, it shall be set
16 out in at least 8-point bold type or in contrasting red in at least 8-point type, and if the provision is
17 included in a typed contract, it shall be set out in capital letters.
18 (c) Immediately before the line or space provided for the parties to indicate their assent or
19 nonassent to the mediation provision described in subdivision (a) or (b), and immediately following
20 that mediation provision the following shall appear:
21 "NOTICE: BY INITIALING IN THE SPACE BELOW YOU ARE AGREEING TO HAVE ANY
22 DISPUTE ARISING OUT OF THE MATTERS INCLUDED IN THE ‘MEDIATION OF
23 DISPUTES’ PROVISION MEDIATED BY NEUTRAL MEDIATION BEFORE RESORTING TO
24 ARBITRATION OR COURT ACTION.  YOUR AGREEMENT TO THIS MEDIATION
25 PROVISION IS VOLUNTARY.  WE HAVE READ AND UNDERSTAND THE FOREGOING
26 AND AGREE TO SUBMIT DISPUTES ARISING OUT OF THE MATTERS INCLUDED IN THE
27 ‘MEDIATION OF DISPUTES’ PROVISION TO NEUTRAL MEDIATION."
28 If the above provision is included in a printed contract, it shall be set out either in at least
29 10-point bold type or in contrasting red print in at least 8-point bold type, and if the provision is
30 included in a typed contract, it shall be set out in capital letters.
31 (d) Nothing in this section shall be construed to diminish the authority of any court of
32 competent jurisdiction with respect to real property transactions in areas involving court supervision
33 or jurisdiction, including, but not limited to, probate, marital dissolution, foreclosure of liens,
34 unlawful detainer, or eminent domain.
35 (e) In the event a mediation provision is contained in an escrow instruction, it shall not
36 preclude the right of an escrowholder to institute an interpleader action.

(Proposed new language underlined; language to be deleted stricken.)



RESOLUTION 5-1-03 
 
DIGEST 
Real Property Contracts:  Bold Face Type For Mandatory Mediation Clauses  
Adds Code of Civil Procedure section 1298.9 to require an opt-in provision in any real estate contract 
containing a mediation clause and to set formatting and warning requirements. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution adds Code of Civil Procedure section 1298.9 to require an opt-in provision in any real 
estate contract containing a mediation clause and to set formatting and warning requirements.  This 
resolution should be disapproved because retaining mandatory mediation will keep disputes out of the 
legal system, benefiting both the real estate industry and the parties to the contract.  
 
Section 1298, subdivision (a) provides that any contract to convey real property, or contemplated to 
convey real property, that has a provision for binding arbitration must be initialed by the parties to make 
that provision operable.  This statute applies to sales contracts, marketing contracts, deposit receipts, 
leases together with options to purchase and ground leases coupled with improvements.  It does not apply 
to powers of sales in mortgages or deeds of trust.  This resolution would apply the same opt-in terms to 
provisions for mandatory mediation in similar contracts.  
 
It is appropriate to require the parties to specifically select arbitration because that process is binding and 
the parties are giving up significant rights such as a jury trial and appellate review.  Mediation is a non-
binding process where the parties seek a solution that is acceptable to all without adjudication of right and 
wrong.  It has proven to be a relatively inexpensive safety valve for typical real property transaction 
disputes.  Although pre-litigation mediation is usually initially more expensive for the parties than court-
ordered mediation after the suit has begun, this expense is usually smaller than the discovery expenses 
prior to court-ordered mediation.  At the outset, most parties do not feel mediation will work and are 
genuinely surprised when it does.  Retaining binding mediation as a standard contract provision will keep 
disputes out of the litigation system, benefiting the real estate industry and, ultimately, the parties to the 
contract.   
 
Subdivision (d) of the proposed statute (resolution lines 35-38) is unclear.  It appears to exclude the same 
subject area jurisdictions excluded from the California Association of Realtors (CAR) contract mediation 
and arbitration clauses.  If this is true, it would be better to rephrase this to simply exclude any subject 
area jurisdictions excluded from mediation in the underlying contract.  The proposed statute applies to 
“any contract to convey real property,” not just CAR contracts.   
 
SECTION/COMMITTEE REPORT 
 
THE STATE BAR’S COMMITTEE ON ALTERNATIVE DISPUTE RESOLUTION  
 
Recommendation:  DISAPPROVE  
 
Reasons: 
Resolution 5-01-03 proposes a new Code of Civil Procedure section 1298.9 which would require that 
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mandatory mediation clauses in real estate contracts be provided in bold type or red print.  The proposal 
also requires that when a real estate contract contains a provision for mandatory mediation that the 
provision be clearly titled “MEDIATION OF DISPUTES.”  Finally, the resolution calls for bold face type 
to be included in any mandatory mediation provision which would indicate that parties agree to have any 
dispute under the “mediation of disputes” provision mediated prior to arbitration, and that a party who 
refuses to mediate agrees to forfeit the right to recover attorney fees. 
 
While the State Bar’s Committee on Alternative Dispute Resolution (“ADR Committee”) has no 
opposition to requiring bold face or red type mediation clauses in real estate contracts, the ADR 
Committee opposes legislation that would statutorily dictate the content of those clauses.  The ADR 
Committee does not believe this particular aspect of real estate/contract law needs to be legislated.  
Parties are free to voluntarily enter into a real estate contract that would, for example, include language to 
limit or prohibit the recovery of attorney fees under mandatory mediation clauses.  The ADR Committee 
sees no need to legislate the forfeiture of attorney fees under mandatory mediation clauses in real estate 
contracts.  Additionally, the ADR Committee believes subdivision (d) of the resolution, beginning at line 
35, requires further clarification.  It is unclear exactly what is meant by subdivision (d) and how it would 
impact the proposed legislation. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Code of Civil Procedure section 1298.9 to read as follows: 
 

§1298.9 1 
 (a) Whenever any contract to convey real property, or contemplated to convey real property 2 
in the future, including marketing contracts, deposit receipts, real property sales contracts, as defined 3 
in Section 2985 of the Civil Code, leases together with options to purchase, or ground leases coupled 4 
with improvements, but not including powers of sale contained in deeds of trust or mortgages, 5 
contains a provision for mandatory mediation of any dispute between the principals in the 6 
transaction, the contract shall have that provision clearly titled “MEDIATION OF DISPUTES.” If a 7 
provision for mandatory mediation is included in a printed contract, it shall be set out in at least 8-8 
point bold type or in contrasting red in at least 8-point type, and if the provision is included in a 9 
typed contract, it shall be set out in capital letters. 
 (b) Whenever any contract or agreement between principals and agents in real property sales 

10 
11 

transactions, including listing agreements, as defined in Section 1086 of the Civil Code, contains a 12 
provision requiring mandatory mediation of any dispute between the principals and agents in the 13 
transaction, the contract or agreement shall have that provision clearly titled “MEDIATION OF 14 
DISPUTES.” If a provision for mandatory mediation is included in a printed contract, it shall be set 15 
out in at least 8-point bold type or in contrasting red in at least 8-point type, and if the provision is 16 
included in a typed contract, it shall be set out in capital letters. 
 (c) Immediately before the line or space provided for the parties to indicate their assent or 

17 
18 

nonassent to the mediation provision described in subdivision (a) or (b), and immediately following 19 
that mediation provision the following shall appear: 
"NOTICE: BY INITIALING IN THE SPACE BELOW YOU ARE AGREEING TO HAVE ANY 

20 
21 

DISPUTE ARISING OUT OF THE MATTERS INCLUDED IN THE ‘MEDIATION OF 22 
DISPUTES’ PROVISION MEDIATED BY NEUTRAL MEDIATION BEFORE RESORTING TO 23 
ARBITRATION OR COURT ACTION.  IF YOU REFUSE TO SUBMIT TO MEDIATION 24 
AFTER AGREEING TO THIS PROVISION, YOU SHALL NOT BE ENTITLED TO RECOVER 25 
ATTORNEY FEES, EVEN IF THEY WOULD OTHERWISE BE AVAILABLE TO YOU IN ANY 26 
SUCH ACTION. YOUR AGREEMENT TO THIS MEDIATION PROVISION IS VOLUNTARY.  27 
WE HAVE READ AND UNDERSTAND THE FOREGOING AND AGREE TO SUBMIT 28 
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DISPUTES ARISING OUT OF THE MATTERS INCLUDED IN THE ‘MEDIATION OF 29 
DISPUTES’ PROVISION TO NEUTRAL MEDIATION." 
 If the above provision is included in a printed contract, it shall be set out either in at least 10-

30 
31 

point bold type or in contrasting red print in at least 8-point bold type, and if the provision is 32 
included in a typed contract, it shall be set out in capital letters. 
 (d) Nothing in this section shall be construed to diminish the authority of any court of 

33 
34 

competent jurisdiction with respect to real property transactions in areas involving court supervision 35 
or jurisdiction, including, but not limited to, probate, marital dissolution, foreclosure of liens, 36 
unlawful detainer, or eminent domain. 
 (e) In the event a mediation provision is contained in an escrow instruction, it shall not 

37 
38 

preclude the right of an escrowholder to institute an interpleader action.39 
 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides that mandatory arbitration clauses must meet the requirements of Code of Civil 
Procedure section 1298 in order to be enforceable.  No such provision, however, exists for mandatory 
mediation clauses. 
 
This Resolution:  Requires mandatory mediation clauses in real estate contracts to meet the same 
requirements as mandatory arbitration clauses in order to be enforceable. 
 
The Problem:  Mandatory mediation in real estate contracts puts consumers in a similar predicament that 
existed before Code of Civil Procedure section 1298 was enacted to require a separate initialing of the 
mandatory arbitration clause before it would be binding.  Typically, if a party fails to follow the 
mandatory mediation clause in a real estate contract, the sanction is the loss of attorneys fees that would 
otherwise be recoverable in a subsequent arbitration or court action.  For example, the current California 
Association of Realtors Residential Purchase Agreement printed from reads as follows:  
 

“MEDIATION: Buyer and Seller agree to mediate any dispute or claim arising between 
them out of this Agreement, or a resulting transaction, before resorting to arbitration or 
court action. Paragraphs 17B(2) and (3) below apply whether or not the Arbitration 
provision is initialed. Mediation fees, if any, shall be divided equally among the parties 
involved. If, for any dispute or claim to which this paragraph applies, any party 
commences an action without first attempting to resolve the matter through mediation, or 
refuses to mediate after a request has been made, then that party shall not be entitled to 
recover attorney fees, even if they would otherwise be available to that party in any such 
action. THIS MEDIATION PROVISION APPLIES WHETHER OR NOT THE 
ARBITRATION PROVISION IS INITIALED.” 

While sound public policy supports and encourages the voluntary mediation of disputes, parties to real 
estate contracts should knowingly agree to mandatory mediation clauses before they run the risk of losing 
the right to recover attorney’s fees in subsequent arbitration/litigation.  The Legislature has already 
identified the dangers of multi-page, complex printed forms that include mandatory arbitration clauses.  
Consumers should have the same “sign-off” protection with respect to mandatory mediation clauses.  
 
IMPACT STATEMENT 
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This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Virginia Gaburo, 4370 La Jolla Village Drive, Suite 
980, San Diego, CA 92122, voice (858) 546-0183, e-mail vhg@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE:  Christopher Larsen 
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RESOLUTION 5-02-03 
 
DIGEST 
Preliminary Title Reports:  Admonition to Consumers 
Amends Insurance Code section 12340.11 to require that title insurers print any disclaimer of liability in 
preliminary title reports in at least 10 point bold type. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Insurance Code section 12340.11 to require that title insurers print any disclaimer 
of liability in preliminary title reports in at least 10 point bold type.  This resolution should be approved in 
principle because it provides a reasonable warning to purchasers of real property as to the reliability of 
preliminary title reports. 
 
Consumers often rely on preliminary title reports in connection with the purchase of real property.  
Section 12340.11, which came into effect on January 1, 1982, significantly changed the potential liability 
of an insurer who issues an inaccurate preliminary title report by shielding insurers from liability where a 
purchaser relies to his or her detriment on an inaccurate preliminary report.  However, consumers 
continue to rely.  This resolution would require insurers to put the consumer on notice that the preliminary 
title report is not a representation of the condition of the title of the property, but only an offer to purchase 
a policy of title insurance. 
 
An incorrect preliminary title report can saddle a purchaser with significant damages, including legal fees.  
By comparison, this resolution requires only that insurers provide a warning to the consumer.  This 
burden is not onerous and is certainly justified by the benefit to consumers.   
 
TEX OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Insurance Code section 12340.11 to read as follows: 
 

§12340.11 1 
2 
3 
4 
5 
6 
7 
8 

"Preliminary report", "commitment", or "binder" are reports furnished in connection with an 
application for title insurance and are offers to issue a title policy subject to the stated exceptions set 
forth in the reports and such other matters as may be incorporated by reference therein.  The reports 
are not abstracts of title, nor are any of the rights, duties or responsibilities applicable to the 
preparation and issuance of an abstract of title applicable to the issuance of any report.  Any such 
report shall not be construed as, nor constitute, a representation as to the condition of title to real 
property, but shall constitute a statement of the terms and conditions upon which the issuer is willing 
to issue its title policy, if such offer is accepted.  This limitation on liability shall apply only if such 9 
report contains a specific admonition in at least 10 point bold type specifically disclaiming any such 10 
abstractor’s liability based solely on such report.11 



 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
Existing Law:  Under current law, in theory, no party can rely on a preliminary title report as a true 
statement of the condition of title to a specific parcel of real property.  This has been the law since 1982.  
Prior to the enactment of this statute, if a title company issued an erroneous preliminary title report, and 
someone relied upon it to their damage, i.e., proceeded on the assumption that an undisclosed cloud did 
not exist and suffered damages from such undisclosed cloud, the title company would be liable for such 
damage.  With the enactment of this section, title companies were able to avoid such liability. 
 
This Resolution:  Amends Insurance Code section 12340.11 to require title insurance companies 
disseminating such preliminary title reports to include a clause that specifically disclaims abstracting 
liability, to avoid liability to recipients who would rely on them as abstracts of title. 
 
The Problem:  Individuals who purchase real property typically receive, during the course of escrow, or 
preliminary to making an offer, a preliminary title report.  It is the normal process in California that such 
individuals, particularly private parties purchasing single family residences and condominiums, rely on 
these reports as a true description of the state of the title.  As the law now stands, if a person does that, 
and it turns out that there is a cloud on title that is not found in the preliminary title report, the only 
responsibility the title company has is to attempt to remove the cloud.  Any damages that might result 
from a failure by a title company to disclose such a defect in title are not compensable.  Please see, e.g. 
White v. Western Title Ins. Co. (1985) 40 Cal.3d 870; Rosen v. Nations Title Ins. Co. (App. 2 Dist. 1997) 
56 Cal.App.4th 1489, as modified. 
 
This resolution would require that in order to avoid such abstractor’s liability, a title company would have 
to include an admonition on a preliminary title report in at least 10 point bold type (such as that used for 
home solicitation contracts under Civil Code section 1689.7) to specifically warn users of the report that it 
is not an abstract of title and they should not rely on it as a statement of the condition of the title to real 
property for any purpose other than the purchase of title insurance.  
  
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  David R. Moore, MOORE & SKILJAN, 7700 El Camino 
Real, Suite 207, Carlsbad, CA   92009; voice (760) 944-7700 
 
RESPONSIBLE FLOOR DELEGATE:  David R. Moore 
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RESOLUTION 5-03-03 
 
DIGEST 
Notice of Pendency of Action:  Amended Definition of Real Property Claim 
Amends Code of Civil Procedure section 405.4 to include causes of action for constructive trust and 
equitable lien in the definition of “real property claim.” 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 405.4 to include causes of action for constructive 
trust and equitable lien in the definition of “real property claim.”  This resolution should be approved in 
principle because it would ensure that parties claiming a constructive trust or equitable lien have the same 
remedies available to them as other claimants under this statute. 
 
In 1992, when the Legislature enacted section 405.4, the new Lis Pendens Statute, it left open the 
question of whether or not to include constructive trusts or equitable liens in the definition of “real 
property claims” for judicial development.  (See Code Civ. Proc., § 405.4; 14 West’s Ann. Code Civ. 
Proc. (2003 supp.) at “Code Comment” [Real Property Section of State Bar of California Comments to 
Lis Pendens Statutes of 1992], n. 5; BGJ Associates, LLC v. Superior Court (1999) 75 Cal.App.4th 952, 
955-956 [the Comments “indicate legislative intent” regarding the Lis Pendens Statute].)  However, the 
hoped-for judicial development has not yet fully occurred.  In the most pertinent case, the court found that 
because the plaintiff asserted both constructive trust and other causes of action, he could not  file a lis 
pendens against the property at issue as there was too much danger of coercion; but limited its holding to 
the facts of the case.  (BGJ Associates, LLC, supra, at p. 97.)  As a result, claimants asserting a 
constructive trust or equitable lien against a property may, or may not, be blocked from preserving the 
status quo.  If blocked, claimants will have only a right to damages.  Because of the unique nature and 
investment quality of real property, damages alone may not compensate claimants once the property at 
issue has been transferred. 
 
Sufficient safeguards exist to protect against coercive use of such claims.  The lis pendens expungement 
process requires that the claimant, if challenged, establish by a preponderance of evidence the probable 
validity of his or her claim.  (Code Civ. Proc., § 405.30 et seq.)  “Probable validity” is defined as more 
likely than not that the claimant will obtain a judgment against the defendant.  (Code Civ. Proc., § 405.3.)  
The old lis pendens statute only required a court to find that such notice was filed for a proper purpose 
and in good faith.  Further, under the new Lis Pendens Statute courts may require claimants to post a bond 
to sustain the notice. 
 
This resolution strikes a reasonable balance between a claimant’s interest in maintaining the status quo 
and the titleholder’s interest in an immediate, effective and final determination of the claim. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 405.4 to read as follows: 
 

§405.4  1 
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 "Real property claim" means the cause or causes of action in a pleading which would, if 
meritorious, affect (a) title to, or the right to possession of, 

2 
or a constructive trust or equitable lien 3 

upon, specific real property or (b) the use of an easement identified in the pleading, other than an 
easement obtained pursuant to statute by any regulated public utility

4 
, whether or not money damages 5 

are requested in the pleading.6 
 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Code of Civil Procedure sections 405 through 405.60 deal with a "notice of pendency of 
action", commonly referred to as a "lis pendens".   Under existing case law, a lis pendens cannot be used 
to prevent the transfer of property pending the resolution of an action to impose a constructive trust or 
equitable lien upon the property.  See, BGA Associates v. Superior Court (1999) 75 Cal.App.4th 952. 
 
This Resolution:  Provides that an action to impose a constructive trust or equitable lien constitutes a "real 
property claim" thereby enabling a lis pendens to be maintained upon real property pending the resolution 
of a claim for a constructive trust or equitable lien upon the property.   
 
The Problem:  The Lis Pendens Statute was reenacted in 1994.  Under the previous statute, in order to 
support a lis pendens it was only necessary for the trial court to consider whether the plaintiff had 
commenced an action "for a proper purpose and in good faith.”  When considering a motion to expunge 
the lis pendens, the court could not consider whether or not the plaintiff was likely to prevail on the merits 
of the action.  Consequently, the Lis Pendens Statute was sometimes abused by unscrupulous plaintiffs in 
order to tie up real property, whether or not the action had any merit.  The new Lis Pendens Statute 
adopted in 1994 was proposed by the Real Property Section of the State Bar of California.  The State Bar 
report on the proposal acknowledged that the new statute neither includes nor excludes claims of 
constructive trust or equitable lien, and suggested that the law in this area be left for judicial development.  
The State Bar report is included in the legislative comments to Code of Civil Procedure section 405.4 
(Note 5, West's Annotated Codes) and states, "[s]hould case law continue to allow use of the lis pendens 
procedure in cases claiming a constructive trust or equitable lien, any abuse that might have previously 
occurred should be mitigated by the provisions of C.C.P. 405.32 (requiring proof by the Claimant of the 
probable validity of the claim) and the provisions of C.C.P. 405.34 (allowing the Court to require a bond 
from the Claimant)."  Unfortunately, the courts have not interpreted the new Lis Pendens Statute to 
include actions for a constructive trust or equitable lien.  Yet, as indicated in the State Bar Report, there is 
no reason not to do so.  A lis pendens is a necessary tool in an action to impose a constructive trust or 
equitable lien, since if the property can be disposed of pending a trial on the merits, the plaintiff will be 
deprived of an effective remedy. 
 
IMPACT STATEMENT  
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  W. Patrick O'Keefe, Jr., 505 South Main Street, Suite 
720, Orange, CA 92868, voice 714-558-1775, fax 714-558-0216, e-mail wpolaw@msn.com 
 
RESPONSIBLE FLOOR DELEGATE:  W. Patrick O'Keefe, Jr.  
 
COUNTERARGUMENT 
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SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution should be disapproved because it restores the bad old days of using a notice of pendency 
of action for extortion. 
 
The proponent uses history loosely.  Under the English doctrine of lis pendens, all persons dealing in real 
property were deemed to have notice of pending litigation that affected the property.  With the 
development of recording acts, American law came to require a recorded document to inform good faith 
transferees of litigation affecting real estate.  This was the notice of lis pendens, now the notice of 
pendency of action. 
 
Recording a notice of pendency of action makes property unmarketable.  The notice is therefore a 
powerful tool, subject to abuse for which no effective remedy exists.  The victim of an improperly 
recorded notice cannot recover damages for abuse of process because the recording is an absolutely 
privileged publication.  The victim cannot recover damages for malicious prosecution unless the 
underlying suit itself, as opposed to the contention that the suit affects real property, meets the rigorous 
elements of the malicious prosecution cause of action. 
 
Before the 1992 statute, some cases suggested that a party could record a notice of pendency based on 
allegations that tortiously diverted assets could be traced into a defendant’s investment in real estate.  
Such claims, often strategically filed just days before closing of sales or financing transactions, were used 
to extort settlements unrelated to the merits of the case.  The term “specific real property” in Code of 
Civil Procedure section 405.4 makes dubious any claim that an action for money affects real property just 
because the plaintiff might ultimately establish a constructive trust or equitable lien as security for the 
money. 
 
A notice of pendency of action satisfies social and constitutional notions of fair play when it performs its 
historic function of telling the world that interests in real estate are disputed.  Used as a self-help writ of 
attachment, it’s a different creature entirely.  When a plaintiff in a case for money has potentially 
meritorious grounds for prejudgment invasion of a defendant’s assets, the plaintiff should use attachment 
in a contract case and preliminary injunction in a tort case.  Those prejudgment remedies provide the 
socially and constitutionally required notice, impartial hearing, and objective legal standards. 
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RESOLUTION 5-4-03 
 
DIGEST 
Insurance Contracts Relating to Construction:  Retention  
Amends Insurance Code section 1759.3 to require that insurance brokers and agents retain records of 
transactions related to the construction industry for at least ten years.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to resolution 2-08-02, which was withdrawn. 
 
Reasons: 
This resolution amends Insurance Code section 1759.3 to require that insurance brokers and agents retain 
records of transactions related to the construction industry for at least ten years.  This resolution should be 
disapproved because it does not solve the problem identified by the proponent. 
 
The statute of limitations for property damage claims arising out of latent defects in construction is ten 
years.  (Code Civ. Proc., § 337.15.)  The proponent wishes to require insurers for contractors and other 
persons or entities connected with the construction industry to keep records of insurance contracts for at 
least this ten year period.  However, this purpose cannot be achieved by amending section 1759.3.  This 
section expressly limits its application to “administrators” who are defined elsewhere as “any person who 
collects any charge or premium from, or who adjusts or settles claims . . . in connection with health or life 
insurance coverage . . . .” (Ins. Code, § 1759.)  This statute has no relation to the target problem. 
 
The proponent’s objective is commendable.  It is important to ensure the retention of business records 
relevant to potential actions that have a long statute of limitations.  Insurance brokers and agents are 
logical document repositories for insurance policies that relate to the construction industry and, given 
modern storage techniques, the retention would not impose a substantial burden on the broker or agent.  
However, this resolution does not accomplish that purpose. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Insurance Code section 1759.3 to read as follows: 
 

§1759.3 1 
2  (a) Every administrator shall maintain at its principal administrative office for the duration of 

the written agreement referred to in Section 1759.1 and five years thereafter, except in case such 3 
written agreement relates to insuring individuals or entities engaged in the construction industry, in 4 
which case the holding period shall be for ten years thereafter, adequate books and records of all 
transactions between it, and insurers and insured persons. The books and records shall be maintained 
in accordance with prudent standards of insurance record keeping. The insurer shall retain the right 
to continuing access to the books and records of the administrator sufficient to permit the insurer to 
fulfill all of its contractual obligations to insured persons, subject to any restrictions in the written 
agreement between the insurer and administrator on the proprietary rights of the parties in the books 
and records. 

5 
6 
7 
8 
9 

10 
11 
12 
13 
14 

 (b) The commissioner shall have access to the books and records for the purpose of 
examination, audit, and inspection. Any information contained in the books and records, including, 
but not limited to, the identity and addresses of policyholders and certificate holders, shall be 
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confidential, except the commissioner may use the information in any proceedings instituted against 
the administrator. 

15 
16 
17 
18 
19 
20 
21 
22 
23 

 (c) The commissioner may, after notice and hearing, promulgate reasonable rules and 
regulations specifying the manner and type of records to be maintained by administrators.  
 (d) Every administrator shall keep and maintain the books and records required by this 
section and the regulations promulgated pursuant to this section. Failure to keep or maintain the 
books and records as required shall be grounds for the suspension or revocation of the certificate of 
registration of the administrator. The proceeding shall be conducted in accordance with Chapter 5 
(commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code.

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Insurance Code section 1759.3 provides that insurance brokers and agents are required to 
keep records of transactions between insurers and insured persons for ten years when said records relate 
to the construction industry 
 
This Resolution:  Lengthens the applicable time for an insurance broker or agent to retain its insurance 
records from five years to ten years for construction related policies to accommodate the statute of 
limitations in construction defect litigation. 
 
The Problem: Litigation concerning construction defects has a ten-year statute of limitations for latent 
defects against the original builder. Oftentimes homeowners will bring suit against the original builder at 
or close to the ten-year time limit.  Establishing the identity of insurers, as well as the additional insured 
obligations of insurers, can be difficult when records have been destroyed or lost.  If the subcontractor is 
no longer in business, and the insurer is an out-of-state insurer, locating applicable insurance information 
can be virtually impossible.  All parties to the litigation benefit when adequate insurance coverage exists 
for potentially covered claims. This resolution would increase the time that insurance brokers and agents 
are required to keep records from five years to ten years to preserve this important information.  No 
distinction is made between “occurrence” and “claims made” policies because such a distinction is 
irrelevant in determining the existence and applicability of a policy in the first instance. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  W. Stuart Home, III, 2401 American River Drive, 
Suite 100, Sacramento, CA 95825, voice 916-971-4100, fax 916-971-4150, e-mail 
shome@joacobsenmcelroy.com 
 
RESPONSIBLE FLOOR DELEGATE:  W. Stuart Home, III 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This proposal creates an unnecessary and expensive burden on insurance brokers and agents.  The 
proposal does not clearly define the group of insured entities for which records must be maintained.  
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Further, the types of records to be retained would include many documents that are not related to the 
stated purpose of the proposal. 
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RESOLUTION 5-05-03 
 
DIGEST 
Unlawful Detainer:  Self-Service Storage Facility Act
Amends Business and Professions Code section 21710 to allow the use of unlawful detainer procedures to 
terminate a contract for the storage of personal property and to expand post-judgment remedies. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Business and Professions Code section 21710 to allow the use of unlawful 
detainer procedures to terminate a contract for the storage of personal property and to expand post-
judgment remedies.  This resolution should be disapproved because it seeks to impose procedures and 
remedies which are unnecessary and inconsistent with the existing procedural framework. 
 
Business and Professions Code section 21710 is part of the Self-Storage Act (the “Act”).  (Bus. & Prof. 
Code, § 21700 et seq.).  The Legislature enacted these provisions to deal with the special problems of 
self-storage units, which are leases that have aspects of licenses, but are non-residential and are typically 
not visited by their occupants for long periods.  (See generally, In re Safeguard Self Storage Trust (9th Cir. 
1993) 2 F.3d 967.)   The Act already provides special procedures to terminate self-storage rental 
agreements for non-payment of rent, including a 14-day notice period before exercising self-help lien 
rights and an expedited procedure for resolving disputes that includes service of summons by mail and a 
10-day time limit for any response.  Moreover, the Act specifically provides that these rights are in 
addition to any other rights which may be provided in the rental agreement.  (See Bus. & Prof. Code, § 
21713.)  A storage facility owner may thus specifically provide for the termination of a tenancy because 
of a breach of facility rules, and may enforce this provision by an ordinary civil action in a limited 
jurisdiction court even if the tenant is paying the storage fees. 
 
The problem with simply adopting unlawful detainer procedures by reference in the Act is that many 
provisions of unlawful detainer law are inconsistent with provisions of the Act.  Aside from differences in 
procedures for service of process (see, e.g., Code Civ. Proc., § 1162), there is no lien on personal property 
in unlawful detainer procedures, and there are specific obligations placed on a landlord regarding a 
tenant’s personal property.  (See Code Civ. Proc., § 1174.) 
 
The proposed modification of post-judgment procedures is also flawed.  It may be that an owner should 
have the right to refuse full payment if tendered less than 24 hours before a sale, but if the owner accepts 
full payment, he or she should be held to have waived the right to hold a lien sale, the proceeds of which 
by law would have to be paid entirely to the occupant.    
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Business and Professions Code section 21710 to read as follows: 

 
1 
2 
3 

§21710 
 If a declaration in opposition to the lien sale is received prior to the date set forth in the 
notice of lien sale, the owner may enforce the lien as follows: 
 (a) An action to enforce the owner’s lien shall be commenced by the filing of a verified 4 
complaint setting forth the facts upon which the claim of lien is based.  The owner may immediately 5 
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6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 

commence an action in Unlawful Detainer (non-residential).  The summons and complaint may be 
served by certified mail, postage prepaid, addressed to the occupant at his or her last knows address, 
in which case service shall be deemed completed on the fifth day after the mailing, or in any other 
manner authorized by Chapter 4 (commencing with Section 413.10)of Title 2 of Part 2 of the Code 
of Civil Procedure.  
 (b) The occupant shall have 10 days in which to respond to the complaint after service of the 
summons is completed, which time may be extended for good cause shown. 
 (c ) If the occupant has not responded to the complaint by answer or demurrer within the 
time allowed after service is completed, the clerk, or the judge if there is no clerk, upon application 
of the owner, shall enter the default of the occupant, and, thereafter, the owner may apply to the 
court for judgment in the amount of the lien, including costs. 
 (d) Any judgment entered on the action on the lien in favor of the owner may been forced by 
sale of the property by the owner.  The sale shall be conducted in a commercially reasonable manner, 
and shall take place 10 days or more from the entry of judgment unless within that time period, or at 19 
any time prior to the sale, the occupant pays to the owner the full amount of the judgment.  In any 20 
action originally based upon a non-payment of rent situation, occupant may stop such sale by paying 21 
the owner the full amount of the judgment up to 24 hours prior to the scheduled sale.  In any action 22 
originally based upon a Thirty-Day Notice of Termination of Tenancy, occupant may stop such sale 23 
by paying the owner the full amount of the judgment and by immediately removing his or her 24 
personal property from and completely vacating the unit.  If occupant does not immediately upon 25 
payment remove his or her personal property from the unit, such sale shall go forward as scheduled. 26 

 
 (Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Santa Barbara County Bar Association 

 
STATEMENT OF REASONS 

 
Existing Law:  Provides no method for an owner to cease to rent to an occupant who consistently causes 
problems at the facility. 

 
This Resolution:  Provides a logical and fair method to terminate month-to-month self-service storage 
facility rental agreements.   

 
The Problem:  Courts are not familiar with the Self-Service Storage Facility Act, Chapter 10 of the 
Business and Professions Code, sections 21700, et seq.  The Act itself currently is unclear about the type 
of complaint to file and how to actually vacate out the unit if the occupant pays the amount due.  
Sometimes, money is not the issue.  Sometimes, occupants violate their rental agreements by attempting 
to live in a self-service storage facility unit which usually is in a gated area which is locked at night, 
which has no toilet or other plumbing facilities in the units, and which if used as a residential area could 
create a fire hazard by the use of camp stoves, etc.  At other times, an occupant may harass the personnel 
at the facility by parking his or her car in the middle of the gate thus not allowing it to either close 
completely or open completely and certainly does not allow other occupants to enter the facility to access 
their units.  In those instances, the owner may very reasonably simply want his or her unit back to rent to 
someone else who is willing to obey the rules for a self-service storage facility. 

 
Even if the common month-to-month rental agreements for such facilities provides that either owner or 
occupant may give the other 30 days written notice that the agreement is terminated, the Act currently 
denies the owner a method to regain possession.  Current law creates a vicious cycle of notice, lien sale 
procedure, opposition to lien sale filed, complaint filed and judgment obtained, occupant pays, owner has 
occupant as a tenant still.  Another problem which currently exists is that auctioneers who conduct 
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“commercially reasonable sales” for self-service storage facility owners will not agree to conduct sales if 
they are continually canceled on the day of sale due to payment at that time by the occupant.  Therefore, it 
is imperative that the occupant must pay at least 24 hours prior to the scheduled sale so that the owner 
may cancel the auctioneer’s presence. 

 
Amending Business and Professions Code section 21710 will further the public policy by avoiding 
confusion and will not have a detrimental effect upon the process. 

 
IMPACT STATEMENT 

 
This resolution does not affect any other law, statute or rule. 

 
AUTHOR AND/OR PERMANENT CONTACT:  Betty L. Jeppesen, 800 Garden Street, Ste. K, Santa 
Barbara, CA  93101; 805/963-8621; FAX 805/962-9981 

 
RESPONSIBLE FLOOR DELEGATE:  Betty L. Jeppesen 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This proposal unnecessarily deletes the existing procedure to enforce a lien of an owner of a self-storage 
facility.  The problem identified as the basis for the proposed change could be more easily resolved 
through contractual agreements between owners of such facilities and their tenants.  Existing law may 
already provide the remedies sought by the proponent without eliminating the current method to enforce 
an owner’s lien.  Additionally, there appears to be a grammatical error in the language as drafted. 
 

5-05-3 



RESOLUTION 5-06-03 
 
DIGEST 
Notice of Termination to Tenant:  No Extension of Time for Service by Mail  
Amends Code of Civil Procedure section 1162 to eliminate the five-day extension of time to respond to 
service by mail. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure 1162 to eliminate the 5-day extension of time to respond 
to service by mail.  This resolution should be disapproved because it is so ambiguous as to be 
unworkable. 
 
The 5-day extension of time to respond exists because of delays in the postal system.  In 1995, the 
Legislature reviewed the notice provisions in Code of Civil Procedure section 1013, subdivision (a), 
which provides for 5-day extension of time to respond to service by mail, and stated, “This extension 
applies in the absence of a specific exception provided for by this section or other statue or rule of court.”  
In Losornio v. Motta (1998) 67 Cal.App.4th 110, 115, however, the court held that the notice 
prerequisites in Code of Civil Procedure section 1013, subdivision (a) and 1162, subdivision (3) are 
mutually exclusive, and therefore created a judicial exception to 5-day extension for “nail and mail” 
notice in a case involving termination of a tenancy under Civil Code section 1946, requiring either 30 or 
60 days’ notice.  (See also Highland Plastics, Inc. v. Enders (1980) 109 Cal.App.3d Supp. 1.)   
 
This resolution is an attempt to clarify the situation.  As drafted, however, it exacerbates rather than 
resolves the confusion.  It is ambiguous because it can be misread to apply to other notice provisions 
involving three-day notices not just the notice requirements in Civil Code section 1946.  Even if 
shortening notice time is a desired goal, this resolution does not resolve the conflicts it purports to 
address. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 1162 to read as follows:  
 

§1162 1 
2 
3 
4 
5 
6 
7 

 The notices required by Sections 1161 and 1161a may be served either:  
 1. By delivering a copy to the tenant personally; or,  
 2. If he or she is absent from his or her place of residence, and from his or her usual place of 
business, by leaving a copy with some person of suitable age and discretion at either place, and 
sending a copy through the mail addressed to the tenant at his or her place of residence; or 
 3. If such place of residence and business can not be ascertained, or a person of suitable age 
or discretion there can not be found, then by affixing a copy in a conspicuous place on the property, 8 
and also delivering a copy to a person there residing, if such a person can be found; and also sending 
a copy through the mail addressed to the tenant at the place where the property is situated.  Service 
upon a subtenant may be made in the same manner.  

9 
10 
11 
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 4. The Code of Civil Procedure section 1013(a) extension of time “to do any act” or “make 12 
any response” when a notice is served by mail is inapplicable to a 30/60-day notice of termination 13 
served by Code of Civil Procedure section 1161(2) substitute service or Code of Civil Procedure 14 
section 1162(e) posting and mailing. 15 

 
 (Proposed new language underlined; language to be deleted stricken.)  
 
PROPONENT:  Santa Barbara County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides only in case law that the five-day extension for mailing, set forth in Code of Civil 
Procedure section 1013(a), does not apply to notices delivered pursuant to Code of Civil Procedure 
section 1162.  
 
This Resolution:  Eliminates this confusion.  
 
The Problem:  Case law, notably Losornio v. Motta (1998) 67 Cal.App.4th 110, 115; and Highland 
Plastics, Inc. v. Enders (1980) 109 Cal.App.3d Supp. 1, 7-10, has held that the Code of Civil Procedure 
section 1013(a) five-day extension of time “to do any act” or “make any response” when a notice is 
served by mail is inapplicable to a 30/60-day notice of termination served by Code of Civil Procedure 
section 1162(2) substitute service or Section 1162(3) “nail and mail”; however, this is still a point which 
is argued by tenant counsel.  This argument continues to clog the court system and is unfair to both 
parties since the matter has been resolved.  It is a means to delay the legal process.  Since the Legislature 
has already decided in Civil Code section 1946.1 that tenants residing in the premises for longer than one 
year shall be given at least a 60 day notice of termination of tenancy while tenants residing in the 
premises for less than one year shall be given at least 30 days notice of termination of tenancy, there is no 
need for a further extension by five days.  
 
Amending Code of Civil Procedure section 1162 will further the public policy by avoiding confusion and 
will not have a detrimental effect upon the process.  
 
IMPACT STATEMENT 
 
This resolution will affect Code of Civil Procedure section 1013.  This resolution will not affect any other 
law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Betty L. Jeppesen, 800 Garden Street, Suite K, Santa 
Barbara, CA  93101, voice 805-963-8621, fax 805-962-9981 
 
RESPONSIBLE FLOOR DELEGATE:  Betty L. Jeppesen 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This proposal deletes a landlord’s responsibility to notify persons residing at a property of important legal 
notices when their rights could be involved.  There does not appear to be any justification for removing 
this protection to a tenant’s due process rights.  Further, case law has adequately addressed the problem 
that this proposal is intended to resolve. 
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RESOLUTION 5-07-03 
 
DIGEST 
Mechanic’s Lien:  Cancellation
Amends Civil Code section 3154 to expand the summary procedure for release from a lien to cases in 
which the lien holder filed a foreclosure action but then dismissed it. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Civil Code section 3154 to expand the summary procedure for release from a lien 
to cases in which the lien holder filed a foreclosure action but then dismissed it.  This resolution should be 
disapproved because it leaves an inadvertent conflict of language. 
 
As currently written, section 3154 permits the summary procedure to remove a property lien only when 
the lien holder never filed an action to foreclose.  The intent behind the statute is to allow property owners 
to remove stale or frivolous liens with minimal expense thereby encouraging commerce in property.  This 
resolution proposes to extend the summary procedure to situations where there is no foreclosure action 
pending, even if one was earlier filed but then dismissed.  This is a logical extension and appears to 
correct an oversight in the statute.  However, while the proponent made the necessary changes in 
subdivision (b)(3), the troublesome “where no action has been brought” language remains unchanged in 
subdivision (a).  Unless both sections are changed, this resolution cannot achieve its intent    
 
A substantially identical amendment is proposed in Assembly Bill No. 447 (2002-2003 Reg. Sess.), 
which includes the same defect mentioned in this report.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Civil Code section 3154 to read as follows: 
 

§3154 1 
2 
3 
4 
5 
6 
7 
8 

 (a) At any time after the expiration of the time period specified by Section 3144 with regard 
to the period during which property is bound by a lien after recordation of a claim of lien, where no 
action has been brought to enforce such lien, the owner of the property or the owner of any interest 
therein may petition the proper court for a decree to release the property from the lien.    
 (b) The petition shall be verified and shall allege all of the following:    
 (1) The date of recordation of the claim of lien.    
 (2) The legal description of the property affected by such claim of lien.    
 (3) That no action has been filed to foreclose the lien is pending, or that no extension of 
credit has been recorded, and that the time period during which suit can be brought to foreclose the 
lien has expired.    

9 
10 
11 
12 
13 
14 
15 

 (4) That the lien claimant is unable or unwilling to execute a release of the lien or cannot 
with reasonable diligence be found.    
 (5) That the owner of the property or interest in the property has not filed for relief under any 
law governing bankrupts, and that there exists no other restraint to prevent the lien claimant from 
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filing to foreclose his or her lien. A certified copy of the claim of lien shall be attached to the 
petition. The petition shall be deemed controverted by the lien claimant.    

16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 

 (c) Upon the filing of the petition, and before any further proceedings are had, the clerk, or if 
there is no clerk, the judge shall set a date for the hearing not more that 30 days following the filing 
of the petition. The court may continue the hearing beyond the 30-day period, but good cause shall 
be shown for any continuance.    
 (d) A copy of the petition and the notice setting the date for the hearing shall be served upon 
the lien claimant at least 10 days prior to the date set for hearing, in the manner in which a summons 
is required to be served, or by certified or registered mail, postage prepaid, return receipt requested, 
addressed to the lien claimant at the claimant's address as shown:  (1) on the preliminary 20-day 
notice served by the claimant pursuant to Section 3097, (2) in the records of the registrar of 
contractors, (3) on the contract on which the lien is based, or (4) on the claim of lien itself. When 
service is made by mail as provided in this section, service is complete on the fifth day following the 
day of the deposit of such mail.  No decree shall issue in favor of the petitioner unless the petitioner 
proves that service of the petition and the order fixing the date for hearing was made in compliance 
with this subdivision.  The issue of compliance with this subdivision shall be deemed controverted 
by the lien claimant.    
 (e) In the event judgment is rendered in favor of the petitioner, the decree shall indicate all of 
the following:    
 (1) The date the lien was recorded.    
 (2) The county and city, if any, in which the lien was recorded.    
 (3) The book and page of the place in the official records where the lien is recorded.    
 (4) The legal description of the property affected. Upon the recordation of a certified copy of 
the decree, the property described in the decree shall be released from the lien.    
 (f) The prevailing party shall be entitled to attorneys' fees not to exceed one thousand dollars 
($ 1,000).    
 (g) Nothing in this section shall be construed to bar any other cause of action or claim for 
relief by the owner of the property or an interest in the property, nor shall a decree canceling a 
claimant's lien bar the lien claimant from bringing any other cause of action or claim for relief, other 
than an action foreclosing such lien. However, no other action or claim shall be joined with the claim 
for relief established by this section.    
 (h) The provisions of Chapter 2.5 (commencing with Section 1141.10) of Title 3 of Part 3 of 
the Code of Civil Procedure shall not apply to causes commenced pursuant to this section. 

 
 (Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Allows a summary proceeding by way of petition to remove “stale” mechanic’s liens from 
an owner’s title. 
  
This Resolution:  Clarifies that the petition can be brought under Civil Code section 3154 provided an 
action to foreclose the lien is not then pending and the time to file such suit has expired. 
 
The Problem:  A petition under Civil Code section 3154 is required to be verified and to state, inter alia, 
“[t]hat no action has been filed to foreclose the lien . . . and that the time period during which suit can be 
brought to foreclose the lien has expired.”  The phrase "no action has been filed to foreclose the lien" 
prevents this summary proceeding from being utilized in a situation where a mechanic’s lien claimant 
timely filed an action to foreclose the lien, later dismissed that action, but did not remove the lien.  

5-07-2 



Although the time to file another action to foreclose the lien has expired, since there was once an action 
filed, the owner could not state in a verified petition that “no action has been filed to foreclose the lien.”  
 
This resolution would allow an owner whose property is still clouded by a “stale” lien to use the summary 
proceeding under Section 3154 provided no action is then pending to foreclose the lien (whether or not 
one had previously been filed) and the time to file such suit has expired. 

 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Joel S. Miliband, Esq., RUS, MILIBAND & SMITH, A 
Professional Corporation, 2600 Michelson Drive, Seventh Floor, Irvine, CA  92612, voice (949) 752-
7100, fax (949) 252-1514 
 
RESPONSIBLE FLOOR DELEGATE:  Joel S. Miliband 
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RESOLUTION 6-01-2003 
 
DIGEST 
Dying:  California Death With Dignity Act 
Adds Chapter 3.95 (commencing with section 7195) to Part I of Division 7 of the Health and Safety Code 
to permit a qualified patient to end his life with physician assistance. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution adds Chapter 3.95 (commencing with section 7195) to Part I of Division 7 of the Health 
and Safety Code to permit a qualified patient to end his life with physician assistance.  This resolution 
should be approved in principle because it enacts a comprehensive, and previously tested, program for 
assisting patients facing terminal diseases to end their lives with dignity.   
 
This resolution defines a situation in which a “capable” and “qualified patient” may choose to terminate 
his or her life.  In so doing, it outlines specific procedures and safeguards which must be followed to 
ensure that this is a well-considered decision.  The definitions used in this proposed act are specifically 
limited to the provisions of this act and thus should not create conflicts with other laws (such as the 
Probate Code.)  Moreover, the definitions of “capable” and the exclusion of persons as witnesses to a 
request for termination of life who also stand to benefit from the “qualified patient’s” death, are similar to 
those in the Probate Code, thus carrying on policies which insure that vulnerable persons are not taken 
advantage of. 
 
This resolution also contains language which exempts physicians from liability where they have acted in 
good faith reliance on the statute in counseling a “qualified patient” and prescribing medication.  It further 
provides that no insurance, life, health or accident policy can be affected by a qualified person making use 
of the statute.  Thus, this resolution facilitates communication among physicians, patients and families on 
end of life decisions by eliminating the potential for liability from having had such communications.   
 
The Oregon statute which is the basis of this resolution has been in effect for several years and arose out 
of the recommendation by the Supreme Court that the states experiment in this field.  That statute has 
worked effectively in Oregon without apparent conflicts with other laws or abuses.  It has been used by 
only 1/8 of 1% of persons dying in Oregon since that state enacted it.  A recent state agency report in 
Oregon confirms that physicians are doing a better job of addressing end of life issues under the new 
statute. 
 
While this resolution leaves some questions, such as how an Advance Health Care Directive under 
California law might interact with the provisions of this statute, the benefits of the resolution far outweigh 
the minimal potential for conflict with existing laws. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of the California Bar Associations recommends that 
legislation be sponsored to add Chapter 3.95 (commencing with Section 7195) to Part 1 of Division 7 of 
the Health and Safety Code to read as follows: 
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1 §7195 
2 
3 

 This Chapter shall be known as the California Death With Dignity Act. 
 

4 §7195.1 
 The following words and phrases, whenever used in sections 7195 through 7199.1 of this 5 

6 code, have the following meanings: 
7  (1) "Adult" means an individual who is 18 years of age or older. 

 (2) "Attending physician" means the physician who has primary responsibility for the care of 8 
9 the patient and treatment of the patient's terminal disease. 

 (3) "Capable" means that in the opinion of a court or in the opinion of the patient's attending 10 
physician or consulting physician, psychiatrist or psychologist, a patient has the ability to make and 11 
communicate health care decisions to health care providers, including communication through 12 

13 persons familiar with the patient's manner of communicating if those persons are available. 
 (4) "Consulting physician" means a physician who is qualified by specialty or experience to 14 

15 make a professional diagnosis and prognosis regarding the patient's disease. 
 (5) "Counseling" means one or more consultations as necessary between a state licensed 16 
psychiatrist or psychologist and a patient for the purpose of determining that the patient is capable 17 
and not suffering from a psychiatric or psychological disorder or depression causing impaired 18 

19 judgment. 
 (6) "Health care provider" means a person licensed, certified or otherwise authorized or 20 
permitted by the law of this state to administer health care or dispense medication in the ordinary 21 

22 course of business or practice of a profession, and includes a health care facility. 
 (7) "Informed decision" means a decision by a qualified patient, to request and obtain a 23 
prescription to end his or her life in a humane and dignified manner, that is based on an appreciation 24 

25 of the relevant facts and after being fully informed by the attending physician of: 
26 (a) His or her medical diagnosis; 
27 (b) His or her prognosis; 
28 (c) The potential risks associated with taking the medication to be prescribed; 
29 (d) The probable result of taking the medication to be prescribed; and 

(e) The feasible alternatives, including, but not limited to, comfort care, hospice care and 30 
31 pain control. 

 (8) "Medically confirmed" means the medical opinion of the attending physician has been 32 
confirmed by a consulting physician who has examined the patient and the patient's relevant medical 33 

34 records. 
35  (9) "Patient" means a person who is under the care of a physician. 

 (10) "Physician" means a doctor of medicine or osteopathy licensed to practice medicine by 36 
37 the Medical Board for the State of California. 

 (11) "Qualified patient" means a capable adult who is a resident of California and has 38 
satisfied the requirements of this Chapter in order to obtain a prescription for medication to end his 39 

40 or her life in a humane and dignified manner. 
 (12) "Terminal disease" means an incurable and irreversible disease that has been medically 41 

42 
43 

confirmed and will, within reasonable medical judgment, produce death within six months. 
 

44 §7195.3  
 (1) An adult who is capable, is a resident of California, and has been determined by the 45 
attending physician and consulting physician to be suffering from a terminal disease, and who has 46 
voluntarily expressed his or her wish to die, may make a written request for medication for the 47 

48 purpose of ending his or her life in a humane and dignified manner in accordance with this Chapter. 
 (2) No person shall qualify under the provisions of this Chapter solely because of age or 49 

50 
51 

disability. 
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52 §7195.5  
 (1) A valid request for medication under this Chapter shall be in substantially the form 53 
described in section 7199, signed and dated by the patient and witnessed by at least two individuals 54 
who, in the presence of the patient, attest that to the best of their knowledge and belief the patient is 55 

56 capable, acting voluntarily, and is not being coerced to sign the request. 
57  (2) One of the witnesses shall be a person who is not: 
58 (a) A relative of the patient by blood, marriage or adoption; 

(b) A person who at the time the request is signed would be entitled to any portion of the 59 
60 estate of the qualified patient upon death under any will or by operation of law; or 

(c) An owner, operator or employee of a health care facility where the qualified patient is 61 
62 receiving medical treatment or is a resident. 
63  (3) The patient's attending physician at the time the request is signed shall not be a witness. 

 (4) If the patient is a patient in a long term care facility at the time the written request is 64 
made, one of the witnesses shall be an individual specified by the State Ombudsman as defined in 65 

66 
67 

Welfare and Institutions Code section 9701 
 

68 §7196  
69  (1) The attending physician shall: 

(a) Make the initial determination of whether a patient has a terminal disease, is capable, and 70 
71 has made the request voluntarily; 
72 (b) Request that the patient demonstrate California residency pursuant to this Chapter; 
73 (c) To ensure that the patient is making an informed decision, inform the patient of: 
74  (A) His or her medical diagnosis;  
75  (B) His or her prognosis;  
76  (C) The potential risks associated with taking the medication to be prescribed;  
77  (D) The probable result of taking the medication to be prescribed; and 

 (E) The feasible alternatives, including, but not limited to, comfort care, hospice care and 78 
79 pain control;  

(d) Refer the patient to a consulting physician for medical confirmation of the diagnosis, and 80 
81 for a determination that the patient is capable and acting voluntarily; 
82 (e) Refer the patient for counseling if appropriate pursuant to section 7196.2; 
83 (f) Recommend that the patient notify next of kin; 

(g) Counsel the patient about the importance of having another person present when the 84 
patient takes the medication prescribed pursuant to this section and of not taking the medication in a 85 

86 public place; 
(h) Inform the patient that he or she has an opportunity to rescind the request at any time and 87 

in any manner, and offer the patient an opportunity to rescind at the end of the 15 day waiting period 88 
89 pursuant to section 7196.6; 

(i) Verify, immediately prior to writing the prescription for medication under this Chapter, 90 
91 that the patient is making an informed decision; 
92 (j) Fulfill the medical record documentation requirements of this Chapter; 

(k) Ensure that all appropriate steps are carried out in accordance with this Chapter prior to 93 
writing a prescription for medication to enable a qualified patient to end his or her life in a humane 94 

95 and dignified manner; and 
(l)(A) Dispense medications directly, including ancillary medications intended to facilitate 96 

the desired effect to minimize the patient's discomfort, provided the attending physician is registered 97 
as a dispensing physician with the California Medical Board, has a current Drug Enforcement 98 

99 Administration certificate and complies with any applicable administrative rule; or 
100  (B) With the patient's written consent:  

 (i) Contact a pharmacist and inform the pharmacist of the prescription; and 101 
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 (ii) Deliver the written prescription personally or by mail to the pharmacist, who will 102 
dispense the medications to either the patient, the attending physician or an expressly identified agent 103 

104 of the patient.  
 (2) Notwithstanding any other provision of law, the attending physician may sign the 105 

106 
107 

patient's death certificate. 
 
§7196.1108 
 Before a patient is qualified under this Chapter, a consulting physician shall examine the 109 
patient and his or her relevant medical records and confirm, in writing, the attending physician's 110 
diagnosis that the patient is suffering from a terminal disease, and verify that the patient is capable, is 111 

112 
113 

acting voluntarily and has made an informed decision. 
 

114 §7196.2  
 If in the opinion of the attending physician or the consulting physician a patient may be 115 
suffering from a psychiatric or psychological disorder or depression causing impaired judgment, 116 
either physician shall refer the patient for counseling. No medication to end a patient's life in a 117 
humane and dignified manner shall be prescribed until the person performing the counseling 118 
determines that the patient is not suffering from a psychiatric or psychological disorder or depression 119 

120 
121 

causing impaired judgment. 
 

122 §7196.3  
 No person shall receive a prescription for medication to end his or her life in a humane and 123 
dignified manner unless he or she has made an informed decision as defined in section 7195.1(7). 124 
Immediately prior to writing a prescription for medication, the attending physician shall verify that 125 

126 
127 

the patient is making an informed decision. 
 

128 §7196.4  
 The attending physician shall recommend that the patient notify the next of kin of his or her 129 
request for medication pursuant to section 7196(e). A patient who declines or is unable to notify next 130 

131 
132 

of kin shall not have his or her request denied for that reason. 
 

133 §7196.5  
 In order to receive a prescription for medication to end his or her life in a humane and 134 
dignified manner, a qualified patient shall have made an oral request and a written request, and 135 
reiterate the oral request to his or her attending physician no less than fifteen (15) days after making 136 
the initial oral request. At the time the qualified patient makes his or her second oral request, the 137 

138 
139 

attending physician shall offer the patient an opportunity to rescind the request. 
 

140 §7196.6  
 A patient may rescind his or her request at any time and in any manner without regard to his 141 
or her mental state. No prescription for medication under this Chapter may be written without the 142 

143 
144 

attending physician offering the qualified patient an opportunity to rescind the request. 
 

145 §7196.7  
 No less than fifteen (15) days shall elapse between the patient's initial oral request and the 146 
writing of a prescription by a physician. No less than 48 hours shall elapse between the patient's 147 

148 
149 

written request and the writing of a prescription under this Chapter. 
 

150 §7196.8  
 The following shall be documented or filed in the patient's medical record: 151 
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 (1) All oral requests by a patient for medication to end his or her life in a humane and 152 
153 dignified manner; 

 (2) All written requests by a patient for medication to end his or her life in a humane and 154 
155 dignified manner; 

 (3) The attending physician's diagnosis and prognosis, determination that the patient is 156 
157 capable, acting voluntarily and has made an informed decision; 

 (4) The consulting physician's diagnosis and prognosis, and verification that the patient is 158 
159 capable, acting voluntarily and has made an informed decision; 
160  (5) A report of the outcome and determinations made during counseling, if performed; 

 (6) The attending physician's offer to the patient to rescind his or her request at the time of 161 
162 the patient's second oral request; and 

 (7) A note by the attending physician indicating that all requirements under this Chapter 163 
have been met and indicating the steps taken to carry out the request, including a notation of the 164 

165 
166 

medication prescribed. 
 

167 §7196.9  
 Only requests made by California residents under this Chapter shall be granted. Factors 168 

169 demonstrating California residency include but are not limited to: 
170  (1) Possession of a California driver license; 
171  (2) Registration to vote in California; 
172  (3) Evidence that the person owns or leases property in California; or 
173 
174 

 (4) Filing of a California tax return for the most recent tax year. 
 

175 §7197.1  
 (1)(a) The California Medical Board shall annually review a sample of records maintained 176 

177 pursuant to this Chapter. 
 (b) The Board shall require any health care provider upon dispensing medication pursuant to 178 

179 this Chapter to file a copy of the dispensing record with the division. 
 (2) The Board shall make rules to facilitate the collection of information regarding 180 
compliance with this Chapter. Except as otherwise required by law, the information collected shall 181 

182 not be a public record and may not be made available for inspection by the public. 
 (3) The Board shall generate and make available to the public an annual statistical report of 183 

184 
185 

information collected under subsection (2) of this section. 
 

186 §7197.3  
 (1) No provision in a contract, will or other agreement, whether written or oral, to the extent 187 
the provision would affect whether a person may make or rescind a request for medication to end his 188 

189 or her life in a humane and dignified manner, shall be valid. 
 (2) No obligation owing under any currently existing contract shall be conditioned or 190 
affected by the making or rescinding of a request, by a person, for medication to end his or her life in 191 

192 
193 

a humane and dignified manner. 
 

194 §7197.5  
 The sale, procurement, or issuance of any life, health, or accident insurance or annuity policy 195 
or the rate charged for any policy shall not be conditioned upon or affected by the making or 196 
rescinding of a request, by a person, for medication to end his or her life in a humane and dignified 197 
manner. Neither shall a qualified patient's act of ingesting medication to end his or her life in a 198 
humane and dignified manner have an effect upon a life, health, or accident insurance or annuity 199 

200 
201 

policy. 
 
§7197.7  202 
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 Nothing in this Chapter shall be construed to authorize a physician or any other person to 203 
end a patient's life by lethal injection, mercy killing or active euthanasia.  Actions taken in 204 
accordance with this Chapter shall not, for any purpose, constitute suicide, assisted suicide, mercy 205 

206 
207 

killing or homicide, under the law. 
 

208 §7198  
209  Except as provided in section 7198.5: 

 (1) No person shall be subject to civil or criminal liability or professional disciplinary action 210 
for participating in good faith compliance with this Chapter.  Participating includes being present 211 
when a qualified patient takes the prescribed medication to end his or her life in a humane and 212 

213 dignified manner. 
 (2) No professional organization or association, or health care provider, may subject a person 214 
to censure, discipline, suspension, loss of license, loss of privileges, loss of membership or other 215 

216 penalty for participating or refusing to participate in good faith compliance with this Chapter. 
 (3) No request by a patient for or provision by an attending physician of medication in good 217 
faith compliance with the provisions of this Chapter shall constitute neglect for any purpose of law 218 

219 or provide the sole basis for the appointment of a guardian or conservator. 
 (4) No health care provider shall be under any duty, whether by contract, by statute or by any 220 
other legal requirement to participate in the provision to a qualified patient of medication to end his 221 
or her life in a humane and dignified manner.  If a health care provider is unable or unwilling to carry 222 
out a patient's request under this Chapter, and the patient transfers his or her care to a new health care 223 
provider, the prior health care provider shall transfer, upon request, a copy of the patient's relevant 224 

225 medical records to the new health care provider. 
 (5)(a) Notwithstanding any other provision of law, a health care provider may prohibit 226 
another health care provider from participating in this Chapter on the premises of the prohibiting 227 
provider if the prohibiting provider has notified the health care provider of the prohibiting provider's 228 
policy regarding participating in this Chapter.  Nothing in this paragraph prevents a health care 229 
provider from providing health care services to a patient that do not constitute participation in 230 

231 hastening the death of a qualified patient. 
(b) Notwithstanding the provisions of subsections (1) to (4) of this section, a health care 232 

provider may subject another health care provider to the sanctions stated in this paragraph if the 233 
sanctioning health care provider has notified the sanctioned provider prior to participation in 234 

235 hastening the death of a qualified patient that it prohibits participation in this Chapter: 
 (A) Loss of privileges, loss of membership or other sanction provided pursuant to the 236 
medical staff bylaws, policies and procedures of the sanctioning health care provider if the 237 
sanctioned provider is a member of the sanctioning provider's medical staff and participates in 238 
hastening the death of a qualified patient while on the health care facility premises of the sanctioning 239 

240 health care provider, but not including the private medical office of a physician or other provider;  
 (B) Termination of lease or other property contract or other nonmonetary remedies provided 241 
by lease contract, not including loss or restriction of medical staff privileges or exclusion from a 242 
provider panel, if the sanctioned provider participates in hastening the death of qualified patient 243 
while on the premises of the sanctioning health care provider or on property that is owned by or 244 

245 under the direct control of the sanctioning health care provider; or 
 (C) Termination of contract or other nonmonetary remedies provided by contract if the 246 
sanctioned provider participates in hastening the death of a qualified patient while acting in the 247 
course and scope of the sanctioned provider's capacity as an employee or independent contractor of 248 

249 the sanctioning health care provider. Nothing in this subparagraph shall be construed to prevent:  
 (i) A health care provider from participating in hastening the death of qualified patient 250 
pursuant to this Chapter while acting outside the course and scope of the provider's capacity as an 251 
employee or independent contractor; or 252 
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 (ii) A patient from contracting with his or her attending physician and consulting physician 253 
to act outside the course and scope of the provider's capacity as an employee or independent 254 

255 contractor of the sanctioning health care provider.  
 (c) A health care provider that imposes sanctions pursuant to paragraph (b) of this subsection 256 
must follow all due process and other procedures the sanctioning health care provider may have that 257 

258 are related to the imposition of sanctions on another health care provider.  
259  (d) For purposes of this subsection:  

 (A) "Notify" means a separate statement in writing to the health care provider specifically 260 
informing the health care provider prior to the provider's participation in hastening the death of a 261 
qualified patient pursuant to this Chapter of the sanctioning health care provider's policy about 
participation in activities covered by this Chapter.

262 
  263 

 (B) "Participate in hastening the death of a qualified patient pursuant to this Chapter" means 264 
to perform the duties of an attending physician pursuant to section 7196, the consulting physician 265 
function pursuant to section 7196.1 or the counseling function pursuant to section 7196.2.  266 

267 "Participate in hastening the death of a qualified patient" does not include:  
 (i) Making an initial determination that a patient has a terminal disease and informing the 268 

269 patient of the medical prognosis;  
 (ii) Providing information about the California Death with Dignity Act to a patient upon the 270 

271 request of the patient;  
 (iii) Providing a patient, upon the request of the patient, with a referral to another physician; 272 

273 or 
 (iv) A patient contracting with his or her attending physician and consulting physician to act 274 
outside of the course and scope of the provider's capacity as an employee or independent contractor 275 

276 of the sanctioning health care provider.  
 (6) Suspension or termination of staff membership or privileges under subsection (5) of this 277 
section shall not be the sole basis for a report of unprofessional or dishonorable conduct under the 278 

279 Business and Professions Code.  
 (7) No provision of this Chapter shall be construed to allow a lower standard of care for 280 

281 
282 

patients in the community where the patient is treated or a similar community. 
 

283 §7198.5 
 (1) A person who without authorization of the patient willfully alters or forges a request for 284 
medication or conceals or destroys a rescission of that request with the intent or effect of causing the 285 

286 patient's death shall be guilty of a felony. 
 (2) A person who coerces or exerts undue influence on a patient to request medication for 287 
the purpose of ending the patient's life, or to destroy a rescission of such a request, shall be guilty of 288 

289 a felony. 
 (3) Nothing in this Chapter limits further liability for civil damages resulting from other 290 

291 negligent conduct or intentional misconduct by any person. 
 (4) The penalties in this Chapter do not preclude criminal penalties applicable under other 292 

293 
294 

law for conduct which is inconsistent with the provisions of this Chapter. 
 

295 §7198.7  
 Any governmental entity that incurs costs resulting from a person terminating his or her life 296 
pursuant to the provisions of this Chapter in a public place shall have a claim against the estate of the 297 

298 
299 

person to recover such costs and reasonable attorney fees related to enforcing the claim. 
 

300 §7198.9 
 Any section of this Chapter held invalid as to any person or circumstance shall not affect the 301 
application of any other section of this Chapter which can be given full effect without the invalid 302 
section or application. 303 
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304  
305 §7199  

 A request for a medication as authorized by this Chapter shall be in substantially the 306 
307 following form: 
308 ___________________________________________________________________  
309 REQUEST FOR MEDICATION 
310 TO END MY LIFE IN A HUMANE 
311 AND DIGNIFIED MANNER 
312 I, ________________, am an adult of sound mind. 

I am suffering from _______, which my attending physician has determined is a terminal disease and 313 
314 which has been medically confirmed by a consulting physician. 

I have been fully informed of my diagnosis, prognosis, the nature of medication to be prescribed and 315 
potential associated risks, the expected result, and the feasible alternatives, including comfort care, 316 

317 hospice care and pain control. 
I request that my attending physician prescribe medication that will end my life in a humane and 318 

319 dignified manner. 
320 INITIAL ONE: 
321 _____ I have informed my family of my decision and taken their opinions into consideration. 
322 _____ I have decided not to inform my family of my decision. 
323 _____ I have no family to inform of my decision. 
324 I understand that I have the right to rescind this request at any time. 

I understand the full import of this request and I expect to die when I take the medication to be 325 
prescribed. I further understand that although most deaths occur within three hours, my death may 326 

327 take longer and my physician has counseled me about this possibility. 
I make this request voluntarily and without reservation, and I accept full moral responsibility for my 328 

329 actions. 
330 Signed: ____________________ 
331 Dated: ___________ 
332 DECLARATION OF WITNESSES 
333 We declare that the person signing this request: 
334 (a) Is personally known to us or has provided proof of identity; 
335 (b) Signed this request in our presence; 
336 (c) Appears to be of sound mind and not under duress, fraud or undue influence; 
337 (d) Is not a patient for whom either of us is attending physician. 
338 _____________________________ Witness 1/Date 
339 _____________________________ Witness 2/Date 

NOTE: One witness shall not be a relative (by blood, marriage or adoption) of the person signing 340 
this request, shall not be entitled to any portion of the person's estate upon death and shall not own, 341 
operate or be employed at a health care facility where the person is a patient or resident. If the patient 342 
is an inpatient at a health care facility, one of the witnesses shall be an individual designated by the 343 

344 State Ombudsman. 
345 
346 

___________________________________________________________________  
 

347 §7199.1 
 (1) It shall be a felony for a person without authorization of the principal to willfully alter, 348 
forge, conceal or destroy an instrument, the reinstatement or revocation of an instrument or any other 349 
evidence or document reflecting the principal's desires and interests, with the intent and effect of 350 
causing a withholding or withdrawal of life-sustaining procedures or of artificially administered 351 

352 nutrition and hydration which hastens the death of the principal. 
 (2) Except as provided in subsection (1) of this section, it shall be a misdemeanor for a 353 
person without authorization of the principal to willfully alter, forge, conceal or destroy an 354 
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instrument, the reinstatement or revocation of an instrument, or any other evidence or document 355 
reflecting the principal's desires and interests with the intent or effect of affecting a health care 356 

357 decision. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 

PROPONENT:  Beverly Hills Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Assisting a person to commit suicide is a felony as provided by Penal Code section 401. 
 
This Resolution:  Permits a physician to prescribe life-ending medications to a capable, terminally ill 
patient who requests such medications for the purpose of ending his/her life by self-administration of such 
medications, and, so long as the procedural safeguards of the statute are followed, to be free of the fear of 
prosecution for a criminal act.  This resolution does not repeal the assisted suicide statute, nor does it 
permit a person who is not a licensed physician to aid or assist in the ending of a life.  This resolution 
would require a person who requests such assistance to be a qualified patient, who, as defined in the Act, 
is a capable, terminally ill person, diagnosed by two physicians as terminally ill, free of depression which 
would impair informed consent, and who has requested such assistance over at least a 15 day period of 
time, both orally and in writing.  Provision is made for psychiatric/psychological consulting if necessary 
and recommends informing the patient’s family. 
 
The Problem:  When a similar resolution was previously considered by the Conference of Delegates and 
passed in 1987, there was substantial anxiety by opponents about abuses that might arise, a slippery slope 
that might be initiated and the moral questions associated with assisting a person to die.  Litigation has 
proceeded to the United States Supreme Court in which the court has refused to declare a constitutional 
right to assistance in dying or, as commonly phrased, “death with dignity.”  However, the Supreme Court 
also said that this issue is one that is ripe for experimentation in the States (Washington v. Glucksberg 
(1997) 521 U.S. 702; Quill v. Vacco (1997) 521 U.S. 721.)  That experimentation began with the passage 
of a statute by initiative process in Oregon in 1995 upon which this resolution is modeled.  The statute 
was implemented in Oregon in 1997 following litigation attacking its validity.  (Further litigation is 
presently pending as the current attorney general of the United States attempts to impose Federal drug 
legislation in criminal prosecutions against Oregon physicians who administer medications to terminally 
ill patients pursuant to the Oregon Death With Dignity Act.)  A report of the five year history of the 
Oregon statute reflects neither the feared abuses nor a slippery slope.  The statute has been used by 70 
individuals to end their lives at the time that they chose and in accordance with the safeguards provided.  
Patients were able to receive the support and caring concern of their physicians, families and friends as 
they chose, rather than to die under less favorable circumstances. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Barry E. Shanley, Potter, Potter and Shanley, P. O Box 
305, Montrose, California 91020 (818) 249-5852, fax: (818) 906-7184 
 e-mail: shanley1@ix.netcom.com; Michael H. White, Law Offices of Michael H. White, 11024 Balboa 
Blvd., #615, Granada Hills, California 91344; phone/fax:  (818) 368-0444; e-mail: 
 
RESPONSIBLE FLOOR DELEGATE:  Barry E. Shanley and Michael H. White 
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COUNTERARGUMENT 
 
ORANGE COUNTY BAR ASSOCIATION 
 
Regardless of any moral position that may be taken on this resolution, there are several problems with the 
text of the resolution itself. §7195.1(3) defines “Capable”, in part, as “a patient (who) has the ability to 
make and communicate health care decisions” without any requirement that the decision be informed, nor 
is it clear if “capable” is to be synonymous with “competent”. §7195.1(11) defines a “qualified” patient as 
one who is capable, is a resident of California and has satisfied the requirements of the Chapter. One of 
those requirements is for the physician to determine if the patient is qualified after they have given 
“informed consent”. However, as the Chapter is written, the physician is only required to give what 
amounts to an “informed advisement” and there is no requirement that they obtain “informed consent”, 
either in the physician duties, pursuant to §7196, nor in the actual definition of “informed consent”, 
pursuant to §7195.1(7).  For true “informed consent” the patient must be advised of all treatments 
available, whether or not the physician deems them “feasible”, and of their potential risks and benefits. 
Merely informing the patient of the risks and benefits of the medication they are seeking is not true 
“informed consent”. 
 
§7196.2 requires the attending or consulting physician to refer the patient for counseling when, in their 
opinion, the patient may be suffering from a condition that impairs their judgment. All patients seeking 
relief under this Act should be required to undergo counseling, regardless of the opinion of their attending 
or consulting physician. The ability to determine if a patient has impaired judgment should rest with the 
mental health professionals. 
 
§’s 7196(h), 7196.5 and 7196.7 contradict themselves. They seem to require a fifteen day waiting period 
after the initial oral request for medication before the prescription may be written. However, there must 
also be a written request and the medication may be prescribed within 48 hours after the written request. 
Clarification of the waiting periods is necessary and all requests should be in writing and placed in the 
patient’s medical file as part of their records. 
 
Further, as written, if a patient is diagnosed, the physician deems them qualified and determines that the 
patient is not suffering from any form of impaired judgment and the patient promptly makes a written 
request for medication to end their life, presumably that prescription could be written less than a week 
after the diagnosis. However, the patient undergoes a process when faced with a terminal diagnosis. They 
go through denial, anger, depression and, finally, acceptance. To say, with confidence, that they have 
given informed consent at any time during that process is problematic. The time periods should be 
increased to ensure the patient is acting voluntarily and is not making a decision when their judgment is 
impaired. 
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RESOLUTION 6-02-2003 
 
DIGEST 
Environmental Law:  Preservation Of Protections
Urges California’s Congressional delegation to vigorously protect California’s and the nation's 
environment.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known.   
 
Reasons: 
This resolution urges California’s Congressional delegation to vigorously protect California’s and the 
nation's environment.  This resolution should be disapproved because it is so unclear as to be unworkable.  
 
This resolution requires California’s federal legislators “to sponsor and support legislation to preserve our 
national and state environmental protections; [and] vehemently and vocally to oppose legislation that 
undermines those environmental protection efforts.”  This language is not limited to legislation that 
directly references environmental issues.  Taken to its logical end, any legislation can be said to 
“undermine protection efforts” to the extent that legislation in other arenas necessitates expenditure of 
funds that might otherwise be used to protect the environment.   
 
Even if this resolution is interpreted as referring to legislation directly referencing environmental issues, it 
is unclear what position legislators should take on particular issues to “preserve national and state 
environmental protections.”  The resolution could be interpreted as requiring legislators to vote to 
maintain current environmental protections, when even stronger laws are being proposed.  In addition, 
this resolution presumes there is one identifiable “will of the People of the State in safeguarding the 
coastal environment.”  Since the resolution as drafted is so broad and unclear as to be unworkable, it 
should be disapproved.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations urges California’s 
delegation to the United States Congress vigorously to sponsor and support legislation to preserve our 
national and state environmental protections; vehemently and vocally to oppose legislation that 
undermines those environmental protection efforts; and to be vigilant and articulate in expressing the will 
of the People of the State in safeguarding the coastal environment of California.   
 
PROPONENT:  National Lawyers Guild, San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS 
 
Existing Law:  Permits the United States Environmental Protection Agency (EPA), the United States 
Department of the Interior, and the President of the United States (among others) to strengthen or weaken 
the Clean Air Act, the Clean Water Act, the Endangered Species Act, and other laws protecting the 
environment, through regulations and “guidance documents.”  The latter require no advance notice to the 
public; in fact, California courts have found such documents to be “underground regulations,” thus, 
unenforceable, when issued by state agencies. 
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This Resolution:  Sends a strong message to California’s United States Senators and Representatives that 
we expect them forcefully to safeguard the precious natural resources not only of  California and its 
coastline, but of the entire country. 
 
The Problem:  During the last four decades, Congress enacted a series of laws—e.g., the Clean Air, Clean 
Water and Endangered Species Acts—establishing regulatory safeguards and enabling environmentalists 
to use the courts to clean up our air and water, protect wilderness and wildlife, and improve the safety of 
the food we eat and the water we drink.  George W. Bush and his appointees at the Environmental 
Protection Agency (EPA) and the Department of the Interior have proposed and promulgated new 
regulations and issued guidance documents with the explicit intent to weaken these environmental laws. 
 
In 2001, for example, Bush and his appointees sought to open the Arctic National Wildlife Refuge to oil 
development; retreated from a campaign promise to reduce carbon dioxide (CO2) emissions, the primary 
cause of global warming; appealed a federal judge's decision to ban drilling off California's coast; and 
dropped objections to a Florida rule that undermines Clean Water Act protections.  
 
In 2002, the administration tried to strip California's right to review proposals for oil drilling off the coast; 
asked a federal judge to allow the Fish and Wildlife Service to lift protections on more than a half million 
acres in Southern California while it conducts a two-year reevaluation of economic analysis of up to 10 
"critical habitat" designations; and, ignoring a decade of peer-reviewed global warming science, called for 
at least five more years of study before taking any substantial action to stem the problem.  
 
This year, Bush has set his sights on oil in the Western Arctic Reserve, without regard to possible impacts 
on the oxen, seals, falcons and whales, among other species, that make their home in the reserve; issued a 
guidance document for the EPA and the Army Corps of Engineers that orders their regional offices to 
withhold protections from certain wetlands and to seek federal advice before protecting other small 
waterways; and drafted a proposal to essentially eliminate owl reserves and permit the managers of 
individual national forests in the Sierra Nevadas to employ "mechanical thinning"—timber cutting—as 
desired.  
 
Because this term both the Senate and the House of Representatives have a Republican majority, it is 
essential that the California Congressional delegation become more aggressive in defending the 
environment against the onslaught of the Bush administration.  This is particularly important for a state 
whose citizens created a Coastal Commission to protect its coastal environment. 
 
IMPACT STATEMENT 
 
This resolution does not affect any existing law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Cindy Ossias, 1261 Dolores Street, San Francisco, CA 
94110-3614, voice 415-538-4124, fax 415-282-5838, e-mail ossiasc@insurance.ca.gov 
 
RESPONSIBLE FLOOR DELEGATE:  Cindy Ossias 
 
COUNTERARGUMENTS 
 
ORANGE COUNTY BAR ASSOCIATION 
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This resolution is not germane to the mission and goals of the CDCBA.  The resolution only calls for 
political action, involving federal law.  The CDCBA should limit its efforts to those matterswhich affect 
the administration of justice within the state of California. 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
Whether you support environmental causes or not, this resolution should be opposed.   
 
Although the Santa Clara County Bar Association takes great pleasure in the new structure of the 
Conference which will hopefully allow us to debate more issues more freely, even our new rules do not 
go so far as to turn the Conference into a direct lobbying entity - petitioning Congress to support any 
specific political position.  However, that is exactly what this resolution urges.   
 
There is a difference between substantive purview issues, and the structure within which the substantive 
topics are discussed.  If proponent wishes to put forth specific regulations or statutes that would prevent 
the actions of the EPA, Department of the Interior and the President to which proponent objects - let the 
proponent put those forth. 
 
But to ask us to become a lobbying entity is beyond the scope of the Conference's mandate, and therefore, 
this resolution should not be approved. 
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RESOLUTION 6-03-2003 
 
DIGEST 
Access to Government Information 
Amends the California Constitution, article I, section 3, to provide that access to government records and 
information is a fundamental right. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends the California Constitution, article I, section 3, to provide that access to 
government records and proceedings is a fundamental right.  This resolution should be disapproved 
because such protections already exist and because it is self-contradictory. 
 
Numerous statutory schemes, and an extensive body of case law, already reflect California’s policy of 
fostering open government.  State law guarantees the public’s right to obtain and review government 
records and information (Gov. Code, § 6250 et seq. [California Public Records Act] and Gov. Code, § 
9070 et seq. [Legislative Open Records Act]); attend and speak at public proceedings (Gov. Code, § 
54950 et seq. [Brown Act] and Gov. Code, § 11120 et seq. [Bagley-Keene Open Meetings Act]); and 
participate in the administrative rule making process (Gov. Code, §§ 11346-11348).  Exceptions and 
limitations to these guarantees are already well defined for areas such as privacy and law enforcement.  
This resolution might alter or even eliminate many of the statutory and decisional protections and 
exceptions already in place.  Since the Legislature and the courts have already provided a wealth of 
definition to these rights and protections, a broad (and at the same time very detailed) constitutional 
amendment might cause more harm than good. 
 
This resolution suffers from a number of other deficiencies as well.  For example, subdivision (b)(1) 
provides that access to governmental information is a “fundamental and necessary right.”  However, 
subdivision (b)(5) states that subdivision (b) “shall not affect public access to judicial proceedings or the 
records of judicial proceedings.”  Courts might interpret this to mean there could be lesser rights, or no 
right, of access to judicial records and proceedings.  Also, subdivision (b)(3) permits the Legislature and 
the Judicial Council to craft exceptions in broad areas such as measures to “protect public safety or 
private property.”  This power could easily be abused, much as the Commerce Clause has been, simply by 
tying the matter loosely to the enumerated areas.  Finally, subdivision (b)(6) provides that preexisting 
statutes will remain in effect until amended, repealed, or judicially overturned.  This is an unusual and 
unsound provision to insert in the state constitution, whose provisions should be supreme over all statutes 
without further qualification. 
 
This resolution is based on Senate Constitutional Amendment No. 1 (Burton) 2002.  Senate Constitutional 
Amendment No. 1 has been substantially amended from its original form (from which this resolution was 
drawn) and was pending before the Senate as of this writing. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the 
Legislature propose an amendment to the California Constitution, article I, section 3, to read as follows: 
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1 
 

§3 
 (a) The people have the right to instruct their representatives, petition government for redress 2 

3 of grievances, and assemble freely to consult for the common good.   
 (b)(1) Access to information concerning the conduct of the people’s business is a 4 
fundamental and necessary right of every person in this State.  Public agencies and officers exist to 5 
aid in the conduct of the people’s business, and their actions and deliberations shall be open to public 6 
scrutiny.  Therefore, except as provided pursuant to this Constitution, the people have a right to 7 
attend, observe, and be heard in the meetings of elected and appointed public bodies, and to inspect 8 
and obtain copies of records made or received in connection with the official business of any public 9 
body, agency, officer, or employee, or anyone acting on behalf of a public body, agency, officer, or 10 
employee.  For purposes of this subdivision, information concerning the conduct of the people’s 11 
business includes, but is not limited to, information regarding the official performance or 12 
professional qualifications of elected officials or of appointed officials who have, or appear to the 13 
public to have, substantial responsibility for, or control over, the conduct of governmental affairs, 14 
and information regarding the professional qualifications of candidates or applicants for these 15 
elective or appointive positions.  When a request seeks information concerning the official 16 
performance or professional qualifications of a person appointed as a peace officer, any adjudication 17 
of the request shall comply with any procedure governing discovery or disclosure enacted by the 18 
Legislature by statute.  19 
 (2) Nothing in this subdivision supersedes the right to privacy guaranteed by Section 1 or 20 
limits the ability of the Legislature to provide by statute, or of the Judicial Council to provide by rule 21 
not inconsistent with statute, for the protection of personal privacy.  22 
 (3) The Legislature may provide by statute, and the Judicial Council may provide by rule not 23 
inconsistent with statute, for other limitations on the right of access to information concerning the 24 
conduct of the people’s business solely to protect public safety or private property, to ensure the fair 25 
and effective administration of law, or to preserve public funds and resources.  26 
 (4) Any application of a limitation authorized under paragraph (3) by any public body, 27 
agency, officer, or employee, or anyone acting on behalf of a public body, agency, officer, or 28 
employee, to deny a right specified in paragraph (1) shall be based on particularized findings that a 29 
specified harm to the public interest cannot be averted by a reasonable alternative, unless the 30 
information sought is a confidential communication between an attorney and his or her client 31 
conveyed to provide or obtain legal advice.  A denial of a right specified in paragraph (1) based on 32 
particularized findings may not be broader in scope or duration than necessary to avert the specified 33 
harm.  34 
 (5) This subdivision shall not affect public access to judicial proceedings or the records of 35 
judicial proceedings.  36 
 (6) All statutes and rules of court limiting access to information concerning the conduct of 37 
the people’s business that are in effect on the operative date of this subdivision shall remain in force 38 
until, and except to the extent that, they are amended, repealed, or judicially determined to be 39 
inconsistent with this subdivision.  40 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association Of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  The California Constitution provides that the people have the right to instruct their 
representatives, petition the government for redress of grievances, and assemble freely to consult for the 
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common good.  Various provisions of existing law, including, among others, the California Public 
Records Act, the Legislative Open Records Act, the Bagley-Keene Open Meeting Act, and the Ralph M.  
Brown Act, provide, with some exceptions, for public access to government records and meetings of 
government bodies. 
 
This Resolution:  Provides that access to information concerning the conduct of the people’s business is a 
fundamental and necessary right of every person in California, but one that does not supersede the right to 
privacy. 
 
The Problem:  The people of the State of California have various statutory rights to access government 
information concerning the people’s business.  This resolution would elevate that right to constitutional 
status.  It provides that denials of access to government information would have to be based on 
particularized findings justifying withholding the information. 
 
In particular, this resolution would provide that, except as otherwise provided in the California 
Constitution, the people have a right to attend, observe, and be heard in the meetings of elected and 
appointed public bodies, and to inspect and obtain copies of records made or received in connection with 
the official business of any public body, agency, officer, or employee, or anyone acting on behalf of a 
public body, agency, officer, or employee. 
 
This measure also would provide that nothing in its provisions supersedes the right to privacy guaranteed 
by the California Constitution, or limits the ability of the Legislature to provide by statute, or the Judicial 
Council to provide by rule not inconsistent with statute, for the protection of personal privacy. 
 
The measure would also authorize the Legislature to provide by statute and the Judicial Council to 
provide by rule for other limitations on the right of access to information concerning the conduct of the 
people’s business solely to protect public safety or private property, to ensure the fair and effective 
administration of law, or to preserve public funds and resources.  It would provide that an application of 
any of these limitations by any public body, agency, officer, or employee, or anyone acting on behalf of a 
public body, agency, officer, or employee to deny a right under these provisions shall be based on 
particularized findings that a specified harm to the public interest cannot be averted by a reasonable 
alternative, unless the information sought is a confidential communication between an attorney and his or 
her client conveyed to provide or obtain legal advice or representation. 
 
This measure would establish special procedures for access to peace officer personnel records.  It would 
also provide that its provisions shall not affect public access to judicial proceedings or the records of 
judicial proceedings. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other statute, rule or regulation.  This resolution has been introduced in 
the legislature as SCA 1 (Burton) 2003. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick H.  Fabian, Law Office of Patrick H.  Fabian 
One Embarcadero Center, Suite 500, San Francisco, CA 94111, Telephone: (415) 296-9400, Facsimile: 
(510) 525-5517, e-mail phf@phfabian.com 
 
RESPONSIBLE FLOOR DELEGATE:  Patrick H.  Fabian 
 
 



RESOLUTION 6-04-2003 
 
DIGEST 
Joint Power Agencies:  Responsibility For Debts 
Amends Government Code section 6508.1 to eliminate the right of a public entity that is a party to a joint 
power agency agreement to avoid responsibility for the agency’s debts. 
  
RESOLUTION COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
None known. 
 
Reasons: 
This resolution amends Government Code section 6508.1 to eliminate the right of a public entity that is a 
party to a joint power agency agreement to avoid responsibility for the agency’s debts.  This resolution 
should be disapproved because joint power agencies (“JPAs”) allow our state government to provide 
many essential services and this resolution will likely force JPAs out of business. 
 
JPAs play an important part in the smooth functioning of our government.  Article 16, section 18 of the 
California Constitution prohibits public entities from entering into contracts that require them to make 
payments for more than a year without approval by two-thirds of voters.  To finance large capital 
transactions, therefore, many state and local agencies have banded together to create private, contractual 
entities called joint power agencies, which are not subject to the debt limitation.  For example, the 
California Association for Park and Recreation Insurance (a JPA) allows approximately 60 local park 
agencies to pool their self-insurance funds and enter excess insurance contracts.  This allows local parks 
to remain open.  Other JPA’s own and administer recreational land for the state, or perform a host of other 
services.   
 
Section 6508.1 allows public entities who form a JPA to choose to limit their liability and this encourages 
JPA formation.  This is similar to allowing shareholders in a corporation to limit their personal liability to 
encourage investments in corporations.  Any contractor worried about a public entity’s ability to avoid 
responsibility for a joint power agency’s debt can protect itself by refusing to do business with such joint 
power agency, just as it can refuse to contract with a corporation if it is worried about that corporation’s 
ability to pay for its debts.  Prohibiting public entities from limiting their liability under joint power 
agency agreements will strongly discourage public entity participation in such agreements and thus 
significantly reduce valuable JPA services in this state. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Government Code section 6508.1 to read as follows: 
 
1 
2 
3 

§6508.1 
 If the agency is not one or more of the parties to the agreement but is a public entity, 
commission, or board constituted pursuant to the agreement, the debts, liabilities, and obligations of 
the agency shall be the debts, liabilities, and obligations of the parties to the agreement, unless the 4 

5 
6 
7 

agreement specifies otherwise.  
 A party to the agreement may separately contract for, or assume responsibility for, specific 
debts, liabilities, or obligations of the agency.  
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 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Under existing law, according to the Second District Court of Appeal, two or more entities 
may form a joint powers agency (“JPA”) and provide in the agreement forming the JPA that the forming 
agencies shall not be liable for the debts of the JPA they have created. 
 
This Resolution:  Provides that the forming agencies are liable for the debts of a JPA they form, except 
that the forming agencies may agree to apportion liability in some manner other than joint and several. 
 
The Problem:  In 1968 an embezzlement caused the Association of Bay Area Governments (a JPA) to be 
unable to pay it debts.  Existing law did not require the agencies that formed ABAG (and were its sole 
source of income) to pay its debts.  Assemblyman John T. Knox sponsored an amendment to Government 
Code section 6508.1, as it reads above, which he said will “require cities and counties who have created a 
joint-powers agency to be liable for the debts and obligations of that agency….”  In 2002, however, the 
Court of Appeal held that Section 6508.1 permits forming agencies to provide in the joint powers 
agreement that they will not be liable for the debts of the JPA, thus in essence nullifying the intent of 
Section 6508.1.  The court said that the language of the code section was clear on its face in permitting 
such an exception and therefore it refused to consider legislative history to the contrary.  Tucker Land 
Company v. State of California (2002) 94 Cal.App.4th 1191.  It should further be noted that Government 
Code section 895.2 provides that the forming agencies are liable for the tort liabilities of the JPA, but that 
provision is now in question because Section 6508.1 was the later enacted statute.  Section 6508.1 
contains no language indicating it is limited only to contractual obligations, although the Tucker court 
implied that is how it should be read. 
 
Under Tucker, two or more government agencies may form a JPA, become the sole sources of the JPA’s 
income, cause the JPA to engage in financially speculative ventures and then deny financial responsibility 
if the ventures lose money and leave the JPA insolvent.  In the Tucker case the JPA purchased land from 
Tucker for open space, gave Tucker an unsecured promissory note, assuring it that funding was available 
to pay the note, and then reneged on the note after using appropriated funds for other purposes.   
 
Persons and entities who do business with governmental agencies should be able to rely on the good 
credit of the government, and not have to engage in due diligence and obtain guarantees, etc., when 
entering into contracts with the government.  As the California Supreme Court said over 50 years ago, if a 
government agency does not honor its contracts “then there is no such thing as the inviolability of 
contract and the stain of repudiation is on every governmental entity in the state.” May v. Board of 
Directors (1949) 34 Cal.2nd 125, 133.  This resolution will restore the original intent of Assemblyman 
Knox and prevent government agencies from allowing JPAs they create to become insolvent. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: John T. Hansen, Nossaman, Guthner, Knox & Elliott, 
LLP, 50 California Street, 34th Floor, San Francisco, CA 94111, tel: 415-398-3600, e-mail 
jhansen@nossaman.com 
 
RESPONSIBLE FLOOR DELEGATE:  Scott McMillen 
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COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution would terminate much lease-revenue financing in California, and therefore it should be 
disapproved.  Most California local government entities, including cities, counties, and special districts, 
cannot make contracts that require payment of money over a period of more than one year without 
approval of two-thirds of the voters in an election.  (Cal. Const., art. 16, § 18.)  As a result, many 
municipal capital transactions are accomplished by lease-revenue financing.  In lease-revenue financing, a 
third party that is not subject to the constitutional debt limitation obtains the financing for the capital 
transaction, incurs the debt, and leases the capital asset to the governmental entity that needs it on terms 
that relieve the entity of rent if it is deprived of use of the asset.  Joint powers authorities (JPA’s), which 
are not subject to debt limitation, are the most common third parties used as financing and leasing 
agencies in lease-revenue financing.  Lease-revenue financing is used for both improvements to real 
estate and acquisition of equipment.  In Rider v. City of San Diego (1998) 18 Cal.4th 1035, the court 
reaffirmed that lease-revenue financing through a JPA does not violate the constitutional debt limitation.  
Central to that holding is the underlying law that member entities are not liable for the debts of JPA’s.  
(Id. at 1045.)  And central to that underlying law is Government Code section 6508.1, on which the 
California Supreme Court explicitly relied for the very proposition that the proponent here asserts was 
new in 2002.  (Ibid.)  Some lease revenue financing might be salvaged under Government Code section 
6551, which applies to a particular kind of bond secured by a lease, but this resolution would create a 
conflict between section 6508.1 and 6551.  All other lease-revenue financing by JPA’s would be wiped 
out. 
 
Even if the resolution were amended to protect lease-revenue financing, San Diego questions the 
proponent’s public policy argument.  Many JPA’s are, in effect, limited liability corporations created by 
multiple governmental entities to accomplish projects that could not be prosecuted by a single agency.  
Contractors who deal with JPA’s know their rights are not backed by the credit of the member agencies, 
just as contractors who deal with corporations know their rights are not backed by the shareholders.  
Perhaps it might be wise to develop principles holding member agencies liable for inequitable abuse of 
the right to form JPA’s, following concepts of alter ego liability in private transactions.  That would be a 
precision-guided munition aimed at a genuine enemy.  This bunker-buster of a resolution will cause far 
too many civilian casualties. 
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RESOLUTION 06-04-04

DIGEST
Actions for Elder Abuse: Attorney Fees for Prevailing Defendant
Amends Welfare and Institutions Code section 15657 to require an award of attorney fees and
costs to a prevailing defendant or cross-defendant accused of elder abuse.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:
This resolution amends Welfare and Institutions Code section 15657 to require an award of
attorney fees and costs to a prevailing defendant or cross-defendant accused of elder abuse.  This
resolution should be disapproved because it would adversely impact the legislative purpose of
providing attorneys incentive to file such suits.

Because the standard of proof for liability in elder abuse cases is "clear and convincing
evidence," there is a built-in disincentive for attorneys to take on such cases.  Welfare and
Institutions Code section 15600, subdivision (h), contains findings that "infirm elderly persons
and dependent adults are a disadvantaged class, that cases of abuse of these persons are seldom
prosecuted as criminal matters, and few civil cases are brought in connection with this abuse due
to problems of proof, court delays, and the lack of incentives to prosecute these suits." Section
15600, subdivision (j), provides, "It is the further intent of the Legislature in adding Article 8.5
(commencing with Section 15657) to this chapter to enable interested persons to engage
attorneys to take up the cause of abused elderly persons and dependent adults."

Even without a reciprocal entitlement to fees for prevailing defendants in elder abuse cases, the
difficulty in establishing liability with the higher standard of proof is a significant inhibition
against filing false or flimsy claims.  The incentive of plaintiff-only attorney fee awards is
needed to encourage attorneys to initiate elder abuse suits by civil plaintiffs.

SECTION/COMMITTEE REPORT

TRUSTS AND ESTATES SECTION RECOMMENDATION
APPROVE AS AMENDED

The trusts and estates section executive committee of the State Bar takes the position that it will
approve Resolution 06-04-04 if amended either (1) to change the standard in subsection (b) to
cases where the defendant has acted unreasonably or in bad faith, or (2) to provide that fees may
be granted to the defendant or respondent in the discretion of the court.

This position is only that of the of the Executive Committee of the Trusts and Estates
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Section of the State Bar of California.  This position has not been adopted by either the
State Bar's Board of Governors or overall membership, and is not to be construed as
representing the position of the State Bar of California.  Membership in the Trusts and
Estates Section is voluntary and funding for section activities, including all legislative
activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Welfare and Institutions Code section 15657 to read as
follows:

1 §15657
2 In any action in which it is allegedWhere it is proven by clear and convincing
3 evidence that a defendant or cross-defendant is liable for physical abuse as defined in
4 Section 15610.63, neglect as defined in Section 15610.57, or financial abuse as defined in
5 Section 15610.30, and that the defendant has been guilty of recklessness, oppression,
6 fraud, or malice in the commission of this abuse, the following remedies shall be available
7 in addition to all other remedies otherwise provided by law:
8 (a) Where it is proven by clear and convincing evidence that the accused party has
9 committed such abuse or neglect, and that the party has been guilty of recklessness,

10 oppression, fraud, or malice in the commission of this abuse, Tthe court shall award to the
11 plaintiff reasonable attorney’s fees and costs.  The term “costs” includes, but is not limited
12 to, reasonable fees for the services of a conservator, if any, devoted to the litigation of a
13 claim brought under this article.
14 (b) Where a plaintiff or cross-complainant fails to prove that the accused party has
15 committed such elder abuse or neglect, the accused party shall be entitled to recover its
16 reasonable attorney’s fees and costs incurred in connection with the defense of such claim.
17 (b)(c) The limitations imposed by Section 337.34377.34 of the Code of Civil
18 Procedure on the damages recoverable shall not apply.  However, the damages recovered
19 shall not exceed the damages permitted to be recovered pursuant to subdivision (b) of
20 Section 3333.2 of the Civil Code.
21 (c)(d) The standards set forth in subdivision (b) of Section 3294 of the Civil Code
22 regarding the imposition of punitive damages on an employer based upon the acts of an
23 employee shall be satisfied before any damages or attorney’s fees permitted under this
24 section may be imposed against an employer.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Santa Barbara County Bar Association

STATEMENT OF REASONS

Existing Law: Permits a claimant asserting claims for elder abuse or neglect to recover attorneys
fees and costs if such claims are proven by clear and convincing evidence.  However, there is no
reciprocal provision for an individual who is wrongfully accused of elder abuse or neglect to
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recover attorneys fees.

This Resolution: Would enable a litigant wrongfully accused of elder abuse or neglect to recover
the costs and attorneys fees incurred in defending an action under this section.  Would also
correct an error in the reference to Code of Civil Procedure section 337.34 (which should be
377.34).

The Problem: The current statute permits anyone to challenge a bequest on the basis of elder
abuse/undue influence, or to accuse another of elder abuse or neglect, in order to acquire an
interest in the elder person’s estate.  The current statute rewards one who successfully asserts a
claim of elder abuse or neglect, but does not contain any sanctions for a false accusation of abuse
or neglect.  Comparable provisions for the recovery of attorneys fees by the prevailing party will
reduce the risk of false accusations of elder abuse or neglect since the accuser will have to bear
the risk of a false claim.  There is not currently any recourse by an individual falsely accused
against one making a false accusation of elder abuse since the accuser bears no risk of loss if the
accusation turns out to be unwarranted.   

With regard to the reference to Code of Civil Procedure section 337.34, in existing subparagraph
(b), the section intended is 377.34, as indicated in the footnote.  This Resolution would correct
this error.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Melissa Fassett, Price Postel & Parma LLP,
200 E. Carrillo St., Suite 400, Santa Barbara, CA 93101, (805) 962-0011, fax (805) 965-3978, e-
mail mjf@ppplaw.com.

RESPONSIBLE DELEGATE:  Melissa Fassett

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

As drafted, a party who merely fails to prove elder abuse or neglect may be responsible for the
attorneys' fees and costs of the accused.  It does not limit recovery of attorneys' fees and costs to
a person the court determines was falsely accused of elder abuse or neglect.  Certainly there may
be cases where the accusations are legitimate but do not prevail.  For example, an elderly person
reports caregiver abuse to his or her adult child, that adult child must be allowed to immediately
takes action to protect the elderly parent including making the allegations of physical or financial
abuse.  These allegations may turn out to be incorrect, but better to protect an elderly person
from abuse than allow further physical or financial abuse.  This resolution is too onerous and
should be amended to allow recovery only in situations where the court determines the accusing
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party knowingly falsely accuses the accused party of elder abuse or neglect.  SDCBA proposes
that subsection (b) be amended to read as follows:

(b) Where a plaintiff or cross-complainant knowingly falsely accuses an accused fails to prove
that the accused party of has committed such elder abuse or neglect, the accused party shall be
entitled to recover its reasonable attorney’s fees and costs incurred in connection with the
defense of such claim.

 (Proposed amended language bold; language to be deleted stricken bold.)
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RESOLUTION 6-05-2003 
 
DIGEST 
Election:  Provision of Ballots  
Amends Election Code section 14299 to specify a formula for the number of ballots available in precincts 
on voting day. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
None known. 
 
Reasons: 
This resolution amends Election Code section 14299 to specify a formula for the number of ballots 
available in precincts on voting day.  This resolution should be approved in principle because it provides a 
reasonable formula by which local election departments can ensure sufficient ballots are on hand to serve 
a precinct.  
 
Voting is a fundamental right.  (San Antonio Independent School Dist. v. Rodriguez (1973) 411 U.S. 1.)  
Denial of this right may subject the responsible officials to an action for damages and attorney fees.  (42 
U.S.C. § 1973.)  Although this resolution will not solve all of the problems that existed in the recent 
elections in San Francisco and elsewhere, it will at least solve the problem of having too few ballots 
provided to the precinct; a situation that could result in substantial damage awards against local entities at 
precisely the time that they are under severe fiscal constraints.  Furthermore, this resolution’s formula is 
reasonable because it ensures that an adequate number of ballots will be provided in advance to the 
precinct in all but the most extraordinarily large voter turnouts.  The potential expense of having some 
leftover ballots after elections with low turnouts is greatly outweighed by the advantage of having enough 
ballots for every registered voter who wants to vote. 
 
TEXT OF RESOLUTION 
  
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Elections Code section 14299 to read as follows: 
 

§14299 1 
 For each election, each precinct shall have on hand a number of ballots greater than or equal 
to the then current number of registered voters in that precinct multiplied by the highest recorded  

2 
3 

percentage of voter turnout in that precinct over the past five years.  If a precinct board is unable to 
furnish a ballot to a qualified voter, because there is an insufficient number of ballots at the precinct, 
the elections official shall deliver to the precinct additional ballots to ensure that all eligible voters 
can cast their ballots by 10 p.m. on election day. 

4 
5 
6 
7 
  
  (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
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Existing Law:  Simply puts a limited burden on precincts to assure that those registered voters showing up 
at the precinct to vote have a ballot available.  The guarantee is that ballots will be provided to assure that 
ballots can be cast by 10 p.m.  
 
This Resolution:  Requires precincts to have enough ballots on hand to assure that registered voters would 
be exposed to a very slight chance that a ballot would not be available for their use in voting.   
 
The Problem:  In the most recent election in San Francisco, voters were forced to wait for hours for 
ballots to be delivered to their precincts.  In multiple cases, voters unable to wait, left the polls with the 
result that they were not able to cast ballots even though they had gone to the polls to vote. 
 
By assuring that a minimum number of ballots is available based on the highest recorded voter turnout at 
that precinct, the chance of a similar occurrence is all but eliminated.  In the event that an abnormally 
high voter turnout is experienced, then the statute as originally written would still be in force to make 
certain that additional ballots are received by the precinct. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Gerald L. Robertson, SPOHN & ROBERTSON LLP, 
1005 Jefferson Street, P.O. Box 5748, Napa, CA  94581-0748, Tel: (707) 255-1885, Fax: (707) 255-0974, 
e-mail: glrmail@pacbell.net. 
 
RESPONSIBLE FLOOR DELEGATE:  Scott McMillen 



RESOLUTION 6-06-2003 
 
DIGEST 
Civil Rights:  Allow Greater City and County Protections
Amends Government Code section 12993 to provide that local entities may enact ordinances that provide 
greater protection against discrimination than that afforded by FEHA. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
None known. 
 
Reasons: 
This resolution amends Government Code section 12993 to provide that local entities may enact 
ordinances that provide greater protection against discrimination than that afforded by FEHA.  This 
resolution should be disapproved because it is ambiguous, confusing and unnecessary. 
 
The Fair Employment and Housing Act (FEHA) (Gov. Code, § 12100 et seq.) occupies the field of 
regulation of discrimination in housing and employment.  (See Mahdavi v. Fair Emp. Practice Comm. 
(1977) 67 Cal.App.3d 326.)  This field is of sufficiently vital statewide concern that it should be governed 
by one set of consistent laws for employers and housing providers statewide.  This resolution would 
disrupt that consistency by, for instance, allowing different local entities to create different discrimination 
rules.  This would require employers doing business in more than one community to have different and 
potentially inconsistent and contradictory employment agreements with employees in different local 
jurisdictions.  Moreover, FEHA does not prevent local entities from enacting ordinances protecting 
against discrimination in areas other than housing and employment.  (See, e.g., Citizens for Uniform Laws 
v. County of Contra Costa (1991) 233 Cal.App.3d 1468 [local ordinance forbidding discrimination by 
business establishments against HIV-positive people].)  Finally, enactments and programs which may be 
seen by some groups as protecting against or remedying discrimination may well be seen by others as 
discriminatory.  (See, e.g., Bakke v. Regents of the Univ. of California (1976) 18 Cal.3d 34 [minority 
admissions program held to be discrimination against members of the majority].)  This potential for 
confusion should be kept out of areas as vital as housing and employment. 
 
Assembly Bill  No. 18, 2002-2003 Regular Session, was substantially similar to this resolution.  On 
February 25, 2003, it was amended to remove any reference to Government Code section 12993, and as 
of June, 2003 it focuses entirely on discrimination by public employees under Government Code sections 
19572 and 19702. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Government Code section 12993 to read as follows:  
 
1 
2 

§ 12993 
 (a) The provisions of this part shall be construed liberally for the accomplishment of the 
purposes of this part.  Nothing contained in this part shall be deemed to repeal any of the provisions 
of the 

3 
Unruh Civil Rights Law Act (Section 51 of the Civil Code) or any other law of this state 

relating to discrimination because of race, religious creed, color, national origin, ancestry, physical 
disability, mental disability, medical condition, marital status, sex, age, or sexual orientation, unless 
those provisions provide less protection to the enumerated classes of persons covered under this part.  

4 
5 
6 
7 
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8 
9 

10 
11 

 (b) Nothing contained in this part relating to discrimination in employment on account of sex 
or medical condition shall be deemed to affect the operation of the terms or conditions of any bona 
fide retirement, pension, employee benefit, or insurance plan, provided the terms or conditions are in 
accordance with customary and reasonable or actuarially sound underwriting practices.  
 (c) While it is the intention of the Legislature to occupy the field of regulation of 12 
discrimination in employment and housing encompassed by the provisions of this part, exclusive of 13 
all other laws banning discrimination in employment and housing by any city, city and county, 14 
county, or other political subdivision of the state, nothing contained. Nothing in this part shall be 15 
construed to prohibit a city, city and county, county, or other political subdivision of this state from 16 
providing or maintaining greater protections against discrimination than those provided by this part, 17 
but any law of a city, city and county, county, or other political subdivision of the state that purports 18 
to require or permit any action that would be a discriminatory practice under this part shall, to that 19 

20 
21 

extent, be invalid.  Nothing in this part shall be construed, in any manner or way, to limit or restrict 
the application of Section 51 of the Civil Code.  

 
 (Proposed new language underlined; language to be deleted stricken.)  
 
PROPONENT:  Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS 
 
Existing Law:  The Fair Employment and Housing Act occupies the field of regulation of discrimination 
in employment and housing, exclusive of all laws banning discrimination in employment and housing by 
any city, city and county, county, or other political subdivision of the state.  
 
This Resolution:  Changes the Act such that nothing in the Act would be construed to prohibit a city, city 
and county, county, or other political subdivision of the state from providing or maintaining greater 
protections against discrimination than those provided by the Act.  As of February 7, 2003, a bill 
substantially the same as this resolution is currently pending in the State Assembly.  
 
The Problem:  The Fair Housing and Employment Act provides minimal levels of protection from 
discrimination throughout the state.  State statutes are often interpreted by the courts to have occupied the 
field unless the statute explicitly allows for local jurisdictions to provide greater protections to their 
citizens as may be appropriate due to the needs of certain communities.  It is important that the 
Conference of Delegates be on record as supporting this resolution to allow cities, cities and counties, 
counties or other political subdivisions to extend greater protections from discrimination than that 
provided by the state.  Given that local jurisdictions are closer to the communities they serve than the 
state can be, the local authority should be allowed to provide greater protections in the area of 
discrimination law as deemed appropriate.  Historically, movements to grant protections for individuals 
from discrimination based on their race, gender, sex, and sexual orientation were enacted first at the local 
level, thereby generating political momentum for such protections on a broader scale, as well as a record 
by which to gage the impact such legislation would have on business and governmental entities.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
 
PERMANENT CONTACT:  Jody Hoenninger, 270 Bayview Cir., San Francisco, CA 94124, voice 415-
772-6553, fax 415-772-6268, e-mail jhoenninger@hewm.com 
 
RESPONSIBLE FLOOR DELEGATE:  Jody Hoenninger 
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COUNTERARGUMENTS 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
There needs to be some uniformity and consistency in this area of the law. Allowing each city or county 
to pass its own discrimination laws will add confusion to an already complex area of the law. If additional 
protections are needed they should be adopted by the state legislature. 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution seeks to allow any city, county or other political subdivision to enact greater protections 
against discrimination than those provided by state law. The resulting inconsistent regulation and 
enforcement would prevent any uniform attempts at education and compliance.  
 
California law already differs from federal discrimination laws. California prohibits discrimination in 
housing based on age, ancestry, medical condition, sexual orientation and source of income. Federal law 
does not. California also bars “arbitrary” discrimination, a concept unknown in federal law. Federal law 
defining a handicap requires a “substantial” limitation on a major life activity. California considers an 
insubstantial limitation on a major life activity, even one that can be corrected, as a handicap. 
 
To add to this confusion by allowing each village and hamlet to set its own rules would make effective 
compliance and enforcement impossible. Where the county and city are the same, as in San Francisco, the 
result would be bad enough. In places like Santa Clara County, which contains many cities, different laws 
could apply to identical buildings or businesses located across the street from each other. No one would 
know the rules. No one could comply. 
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Amendment to 06-07-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend 8 United States Code section 1101 to read as follows: 

1 § 1101
2 (a) As used in this chapter—
3
4 [Subdivisions (a)(1) through (14) remain unchanged.] 
5
6 (15) The term ''immigrant'' means every alien except an alien who is within one of the
7 following classes of nonimmigrant aliens—
8
9 [Subdivisions (a)(15)(A) through (J) remain unchanged.] 

10
11 (K) subject to subsections (d) and (p) of section 1184 of this title, an alien who - 
12 (i) is the fiancee or fiancee of a citizen of the United States and who seeks to enter the
13 United States solely to conclude a valid marriage with the petitioner within ninety days after
14 admission; 
15 (ii) has concluded a valid marriage or permanent partnership with a citizen of the United
16 States who is the petitioner, is the beneficiary of a petition to accord a status under section 1151
17 (b)(2)(A)(i) of this title that was filed under section 1154 of this title by the petitioner, and seeks to
18 enter the United States to await the approval of such petition and the availability to the alien of an
19 immigrant visa; or 
20 (iii) is the minor child of an alien described in clause (i) or (ii) and is accompanying, or
21 following to join, the alien;
22  
23 [Subdivisions (a)(15)(L) through (a)(50) remain unchanged.] 
24
25 (51) The term “permanent partner” as used in this Act shall include any individual 18 years
26 of age or older who has concluded a valid marriage, registered domestic partnership or civil union
27 in any jurisdiction that recognizes, permits or allows any such relationship.  Said term shall also
28 include any individual 18 years of age or older who, in any jurisdiction that does not presently
29 recognize the legitimacy of a same-sex marriage, registered domestic partnership or civil union,
30 would qualify as being a civil union or domestic partnership if living in a United States jurisdiction
31 that recognizes either such relationship.
32 (52) The term “marriage” as used in this Act shall be construed to include the relationship
33 that exists between two permanent partners as defined in this Act. 
34
35 [Subdivisions (b) through (i) remain unchanged.] 

(Proposed new language underlined; language to be deleted stricken.)



RESOLUTION 6-07-2003 
 
DIGEST 
Civil Rights:  Immigration of Permanent Partners
Amends 8 United States Code section 1101 to define the term “spouse” to include the term “permanent 
partner” and to define “permanent partner.” 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:   
None known. 
 
Reasons: 
This resolution amends 8 United States Code section 1101 to define the term “spouse” to include the term 
“permanent partner” and to define “permanent partner.”  This resolution should be disapproved because it 
will increase immigration abuse and may place certain applicants in danger. 
 
The federal government occupies the field of immigration law.  (DiCanas v. Bica (1976) 424 U.S. 351, 
354.)  Current immigration law allows citizens and permanent residents to sponsor spouses or fiancé(e)s 
for immigration purposes.  The law looks to the lex loci of the foreign country to determine what 
constitutes a marriage.  (Cosulich Societa Triestina Di Navigazione v. Elting (2nd Cir. 1933) 66 F.2d 
534.)  The state of “marriage” is fairly well defined, country to country.  More importantly, declaration of 
the state of “marriage” is generally made by, verified by and monitored by a some combination of the 
country’s legal, social and cultural institutions.  The state of “permanent partnership,” on the other hand, 
is still generally (and under this resolution) a self-declared status with little in the way of legal, social 
and/or cultural confirmation that the status exists.  Such self-declaration, by the very people seeking to 
immigrate, will lead to significant abuse. 
 
Another danger presented by this resolution is that, unfortunately, in a significant number of countries 
homosexuality is a crime.  If a person states on his or her application that he or she is in a “permanent 
partnership” with a person of the same sex,  he or she may be subject to persecution, death or criminal 
prosecution in his or her home country.  Such prosecution might render the applicant ineligible for 
immigration into the United States under the crimes of moral turpitude provision.  This is a “catch-22” 
that cannot be solved by legislation aimed solely at one side of the problem.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend 8 United States Code section 1101 to read as follows:  
 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

§ 1101 
 (a) As used in this chapter— 
 
 [Subdivisions (a)(1) through (14) remain unchanged.]  
 
 (15) The term ''immigrant'' means every alien except an alien who is within one of the 
following classes of nonimmigrant aliens— 
 
 [Subdivisions (a)(15)(A) through (J) remain unchanged.]  
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 (K) subject to subsections (d) and (p) of section 1184 of this title, an alien who -  11 
12 
13 
14 

 (i) is the fiancee or fiancee of a citizen of the United States and who seeks to enter the 
United States solely to conclude a valid marriage with the petitioner within ninety days after 
admission;  

15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

 (ii) has concluded a valid marriage or permanent partnership with a citizen of the United 
States who is the petitioner, is the beneficiary of a petition to accord a status under section 1151 
(b)(2)(A)(i) of this title that was filed under section 1154 of this title by the petitioner, and seeks to 
enter the United States to await the approval of such petition and the availability to the alien of an 
immigrant visa; or  
 (iii) is the minor child of an alien described in clause (i) or (ii) and is accompanying, or 
following to join, the alien; 
  
 [Subdivisions (a)(15)(L) through (a)(50) remain unchanged.]  
 
 (51) The term “spouse” as used in this Act shall be construed to include the term “permanent 25 
partner”.  The term “permanent partner” means an individual 18 years of age or older who is—26 
 (A) in a committed, intimate relationship with another individual 18 years of age or older in 27 
which both parties intend a lifelong commitment;  28 
 (B) financially interdependent with that other individual;  29 
 (C) not married to or in a permanent partnership with anyone other than that other 30 
individual;  31 
 (D) unable to contract with that other individual a marriage cognizable under this Act; and32 
 (E) is not a first, second or third degree blood relation of that other individual.  33 
 (52) The term “marriage” as used in this Act shall be construed to include the term 34 
“permanent partnership”.  The term “permanent partnership means the relationship that exists 35 
between two permanent partners.  36 

37 
38 

 
 [Subdivisions (b) through (i) remain unchanged.] 

 (Proposed new language underlined; language to be deleted stricken.) 
  
PROPONENT:  Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS 
 
Existing Law:  Under the federal Immigration and Nationality Act (INA), United States citizens and legal 
permanent residents may sponsor their spouses (and other immediate family members) for immigration 
purposes.  But same-sex partners of United States citizens and permanent residents are not considered 
“spouses” and their partners cannot sponsor them for family-based immigration.  
 
This Resolution:  Would include “permanent partners” in the qualifying family member category under 
United States immigration law, such that permanent partners would have the same immigration benefits 
and restrictions as spouses currently do.  This resolution would define a permanent partner as any person 
18 or older who is: (a) in a committed, intimate relationship with another adult 18 or older in which both 
parties intend a lifelong commitment; (b) financially interdependent with that other person; (c) not 
married to, or in a permanent partnership with, anyone other than that other person; and (d) unable to 
contract with that person a marriage cognizable under the Immigration and Nationality Act.  
 
The Problem:  Currently, an American who marries an alien may sponsor his or her opposite-sex spouse 
for immigration to the United States.  Also, spouses can potentially stop the deportation of an alien by 
proving that removal would cause extreme hardship to the family.  Lesbian and gay bi-national couples 
who are in committed, permanent relationships with each other cannot enjoy these protections because 
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their relationships are not recognized under federal immigration law.  Often, committed same-sex couples 
are kept apart, torn apart, or forced to stay together illegally, with one partner in constant fear of 
deportation.  Americans in committed same-sex relationships are forced to choose between the person 
they love and their country.  This resolution would grant same-sex permanent partners the protections and 
responsibilities currently available to opposite-sex spouses for immigration purposes.  It recognizes that, 
in the area of immigration, it is unfair to deny two people the basic human right to be together simply 
because they are of the same sex.  Fifteen countries—including most of our key allies and trading 
partners—provide immigration benefits to same-sex couples:  Australia, Belgium, Canada, Denmark, 
Finland, France, Germany, Iceland, Israel, the Netherlands, New Zealand, Norway, South Africa, 
Sweden, and the United Kingdom.  The Conference of Delegates should urge the United States Congress 
to join its allies in providing these basic protections to United States citizens and their partners.  
 
IMPACT STATEMENT 
 
This resolution would impact 8 U.S.C. § 1151, 8 U.S.C. §  1152, 8 U.S.C. § 1153, 8 U.S.C. § 1154, 8 
U.S.C. § 1157, 8 U.S.C. § 1158, 8 U.S.C. § 1159, 8 U.S.C. § 1182, 8 U.S.C. § 1184, 8 U.S.C. § 1186, 8 
U.S.C. § 1227, 8 U.S.C. § 1229, 8 U.S.C. § 1255, 8 U.S.C. § 1325, 8 U.S.C. § 1427, 8 U.S.C. § 1435, and 
Pub. L. 106-554.  
 
PERMANENT CONTACT:  Jody Hoenninger, 270 Bayview Cir., San Francisco, CA 94124, voice 415-
772-6553, fax 415-772-6268, e-mail jhoenninger@hewm.com 

 
RESPONSIBLE FLOOR DELEGATE:  Jody Hoenninger 
 
COUNTERARGUMENT 
 
ORANGE COUNTY BAR ASSOCIATION 
 
The proposed resolution is not germane to the mission and goals of the CDCBA, since it affects only 
federal law, and does not affect or concern the administration of justice within the state of California.  The 
CDCBA has no legislative liaison in Washington D.C., and would have no means of implementing this 
resolution.  The resolution would equate “permanent partnership” with “marriage” on a national level, 
whereas, the status of the relationship between private individuals should be left for determination by the 
individual states. 
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RESOLUTION 6-08-2003 
 
DIGEST 
Public Contractors:  Equal Benefits for Spouses and Domestic Partners
Adds Public Contract Code section 10295.3 to prohibit state agencies from granting a contract to any 
contractor or vendor who does not offer the same benefits to both spouses and domestic partners of its 
employees. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution adds Public Contract Code section 10295.3 to prohibit state agencies from granting a 
contract to any contractor or vendor who does not offer the same benefits to both spouses and domestic 
partners of its employees.  This resolution should be approved in principle to promote this state’s 
commitment to equal treatment of domestic partners. 
 
This state’s commitment to equal treatment of domestic partners is evidenced in the increasing number of 
laws that set forth procedures for the establishment, registration and termination of a domestic 
partnership.  (See, e.g., Fam. Code, § 297 et seq.)  This resolution seeks to support that policy by 
eliminating one source of discrimination against employees and their domestic partners.  This resolution 
also serves the goal of equal compensation for equal work.  Withholding lucrative state contracts will 
encourage contractors and vendors to equally compensate (through non-payroll benefits) employees with 
spouses and employees with domestic partners.  Similar requirements for public contracts have been 
implemented in Los Angeles County; San Mateo County; the City and County of San Francisco; the cities 
of Oakland and Berkeley, California; Seattle and Tumwater, Washington; and Minneapolis, Minnesota. 
 
This resolution is similar to Assembly Bill No. 17, Regular Session 2002-2003,  now pending in the 
Legislature.  On April 10, 2003 certain non-substantive amendments were made, and on June 2, 2003 this 
bill was amended to add a requirement for vender certification of compliance. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Public Contract Code section 10295.3 to read as follows:  
 

§ 10295.31 
 (a)(1) Notwithstanding any other provision of law, no state agency may enter into any 2 
contract for the acquisition of goods or services with a vendor or contractor who does not offer 3 
benefits to employees with domestic partners that are equal to benefits offered to employees with 4 
spouses, or offer benefits to the domestic partners of employees equal to benefits offered to spouses 5 
of employees.  6 
 (2) For purposes of this section, “domestic partner” means one of two persons who has filed 7 
a declaration of partnership with the Secretary of State pursuant to Division 2.5 (commencing with 8 
Section 297) of the Family Code.  9 
 (3) These benefits may include, but are not limited to:  10 

11  (A) Bereavement leave.  
 (B) Family medical leave.  12 
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13  (C) Health benefits.  
 (D) Membership or membership discounts.  14 
 (E) Moving expenses.  15 
 (F) Pension.  16 
 (G) Retirement benefits or travel benefits.  17 
 (4) This section does not apply to any contracts executed or amended prior to July 1, 2004, 18 
or to bid packages advertised and made available to the public, or any competitive or sealed bids 19 
received by the state, prior to July 1, 2004, unless and until those contracts or property contracts are 20 
amended after June 30, 2004, and would otherwise be subject to this section.  21 
 (b) Contractors or vendors shall treat as confidential to the maximum extent allowed by law 22 
or by the requirement of the contractor’s or vendor’s insurance provider, any request by an employee 23 
or applicant for employment for domestic partner or spousal benefits or any documentation of 24 
eligibility for domestic partner or spousal benefits submitted by an employee or applicant for 25 
employment.  26 
 (c) After taking all reasonable measures to find a contractor or vendor that complies with this 27 
section, the requirements of this section may be waived under any of the following circumstances:  28 
 (1) Whenever there is only one prospective contractor willing to enter into a specific contract 29 
with the state agency.  30 
 (2) If the contract is necessary to respond to an emergency that endangers the public health 31 
or safety and no entity which complies with the requirements of this section capable of responding to 32 
the emergency is immediately available.  33 
 (3) Where the requirements of this section violate, or are inconsistent, with the terms or 34 
conditions of a grant, subvention or agreement with a public agency or the instructions of an 35 
authorized representative of any public agency with respect to any grant, subvention, or agreement, 36 
provided that a good faith attempt has been made by the agency to change the terms or conditions of 37 
any grant, subvention, or agreement to authorize application of this section.  38 
 (4) Where there are no qualified responsive bidders or prospective contractors or vendors 39 
who could comply with the requirements of this section and the contract is essential to the state and 40 
state residents.  41 
 (5) Where the contractor or vendor is providing wholesale or bulk water, power or natural 42 
gas, the conveyance or transmission of the same, or ancillary services such as spinning to reserve, 43 
voltage control, or loading scheduling, as required for assuring reliable services in accordance with 44 
good utility practice, provided that the purchase of the same may not practically be accomplished 45 
through the standard competitive bidding procedures; and further provided that this exemption shall 46 
not apply to contractors, vendors, or franchises providing direct, retail services to end users.  47 
 (d) In the event that the contractor’s or vendor’s actual cost of providing a certain benefit for 48 
the domestic partner of an employee exceeds that of providing it for the spouse of an employee, or 49 
the contractor’s or vendor’s actual cost of providing a certain benefit for the spouse of an employee 50 
exceeds that of providing it for the domestic partner of an employee, the contractor or vendor shall 51 
not be deemed to discriminate in the provision of benefits if the contractor or vendor conditions 52 
providing the benefit upon the employee agreeing to pay the excess costs.  In addition, in the event a 53 
contractor or vendor is unable to provide a certain benefit, despite taking reasonable measures to do 54 
so, the contractor or vendor shall not be deemed to discriminate in the provision of benefits if the 55 
contractor provides the employee with a cash payment equal to the amount that the employee pays to 56 
provide that benefit to the spouse of an employee.  57 
 (e) If a vendor or contractor does not discriminate in the provision of benefits between 58 
employees with spouses and employees with domestic partners, a vendor or contractor may do any 59 
of the following:60 
 (1) Elect to provide benefits to individuals in addition to employees’ spouses and employees’ 61 
domestic partners.  62 
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 (2) Allow each employee to designate a legally domiciled member of the employee’s 63 
household as being eligible for benefits.  64 
 (3) Elect not to provide benefits to employees’ spouses or to employees’ domestic partners.  65 
 (f) This section shall be construed so as not to conflict with applicable federal laws, rules, or 66 
regulations.  In the event that a court or agency of competent jurisdiction holds that federal law, rule, 67 
or regulation invalidates any clause, sentence, paragraph, or section of this code or the application 68 
thereof to any person or circumstances, it is the intent of the state that the court or agency sever that 69 
clause, sentence, paragraph, or section so that the remainder of this section shall remain in effect.  70 

 
 (Proposed new language underlined; language to be deleted stricken.)  
 
PROPONENTS:  Bay Area Lawyers for Individual Freedom, Lesbian and Gay Lawyers Association  

   of Los Angeles 
 
STATEMENT OF REASONS 
 
Existing Law:  Allows the Department of General Services to contract with vendors or contractors to 
acquire goods and services for state agencies.  
 
This Resolution:  Requires, as a condition of receiving a contract with a state agency, that contractors and 
vendors offer the same benefits to employees with domestic partners as are offered to employees with 
spouses, except under certain specified circumstances.  As of February 7, 2003, a bill substantially the 
same as this resolution is currently pending in the State Assembly.  It is important that the Conference of 
Delegates be on record as supporting this resolution to provide equal benefits to those in committed 
domestic partnerships.  
 
The Problem:  Employees who are married often receive such things as bereavement leave, family 
medical leave, health benefits for spouses, and other significant benefits which are not offered to 
unmarried employees.  Many local jurisdictions, private employers, and the State of California have taken 
steps to extend such family benefits to non-traditional couples who are prohibited by law from receiving a 
marriage license, but who have entered into a committed relationship and certified to the employer that 
they are domestic partners.  This law would require contractors and vendors who choose to bid for state 
contracts to extend similar benefits to their employees.  It recognizes that, in the area of benefits to 
employees, it is unfair to deny benefits to similarly-situated employees without a rational basis for such 
denial.  Such requirements for companies who choose to contract with public agencies have been 
recognized as permissible as a recognition of the increased diversity in the workplace and the 
discriminatory nature of prior practice in the denial of such benefits.  See, Air Transport Assoc. v. City 
and County of San Francisco (1998) 992 F. Supp. 1149.  
 
IMPACT STATEMENT 

This resolution does not affect any other law, statute or rule.  
 
PERMANENT CONTACT:  Jody Hoenninger, 270 Bayview Cir., San Francisco, CA 94124, voice 415-
772-6553, fax 415-772-6268, e-mail jhoenninger@hewm.com 
 
RESPONSIBLE FLOOR DELEGATE:  Jody Hoenninger 
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RESOLUTION 6-09-2003 
 
DIGEST 
Civil Rights:  Extension of FEHA to Include Gender Identity
Amends Government Code section 12926 and adds Government Code section 12949 (a) to add “gender” 
to the definition of “sex” as a prohibited basis for discrimination; and (b) to require employers to permit 
employees to dress consistent with their gender identities. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Government Code section 12926 and adds Government Code section 12949 (a) to 
add “gender” to the definition of “sex” as a prohibited basis for discrimination; and (b) to require 
employers to permit employees to dress consistent with their gender identities.  This resolution should be 
disapproved because the protections it proposes already exist in section 12926. 
 
Section 12926, subdivision (j), already prohibits discrimination based on sexual orientation.  Section 
12926, at subdivision (m), already prohibits discrimination based on perception of sex or sexual 
orientation.  The proponent does not set forth any reason as to why including the word “gender” in the 
definition of “sex” would add anything to the express protections already provided.  In addition, the 
proposed “gender” definition does not belong in subsection (p), which addresses pregnancy and 
childbirth. 
  
This resolution is similar to Assembly Bill No. 196, introduced on January 27, 2003, which as of this 
writing has passed in the Assembly and is before the Senate. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Government Code section 12926 and add Government Code section 
12949 to read as follows:  
 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 

§12926 
 As used in this part in connection with unlawful practices, unless a different meaning clearly 
appears from the context: 
 (a) "Affirmative relief" or "prospective relief" includes the authority to order reinstatement 
of an employee, awards of backpay, reimbursement of out-of-pocket expenses, hiring, transfers, 
reassignments, grants of tenure, promotions, cease and desist orders, posting of notices, training of 
personnel, testing, expunging of records, reporting of records, and any other similar relief that is 
intended to correct unlawful practices under this part. 
 (b) "Age" refers to the chronological age of any individual who has reached his or her 40th 
birthday. 
 (c) "Employee" does not include any individual employed by his or her parents, spouse, or 
child, or any individual employed under a special license in a nonprofit sheltered workshop or 
rehabilitation facility. 
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14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 

 (d) "Employer" includes any person regularly employing five or more persons, or any person 
acting as an agent of an employer, directly or indirectly, the state or any political or civil subdivision 
of the state, and cities, except as follows: 
 "Employer" does not include a religious association or corporation not organized for private 
profit. 
 (e) "Employment agency" includes any person undertaking for compensation to procure 
employees or opportunities to work. 
 (f) "Essential functions" means the fundamental job duties of the employment position the 
individual with a disability holds or desires.  "Essential functions" does not include the marginal 
functions of the position. 
 (1) A job function may be considered essential for any of several reasons, including, but not 
limited to, any one or more of the following: 
 (A) The function may be essential because the reason the position exists is to perform that 
function. 
 (B) The function may be essential because of the limited number of employees available 
among whom the performance of that job function can be distributed. 
 (C) The function may be highly specialized, so that the incumbent in the position is hired for 
his or her expertise or ability to perform the particular function. 
 (2) Evidence of whether a particular function is essential includes, but is not limited to, the 
following: 
 (A) The employer's judgment as to which functions are essential.. 
 (B) Written job descriptions prepared before advertising or interviewing applicants for the 
job. 
 (C) The amount of time spent on the job performing the function. 
 (D) The consequences of not requiring the incumbent to perform the function. 
 (E) The terms of a collective bargaining agreement. 
 (F) The work experiences of past incumbents in the job. 
 (G) The current work experience of incumbents in similar jobs. 
 (g) "Labor organization" includes any organization that exists and is constituted for the 
purpose, in whole or in part, of collective bargaining or of dealing with employers concerning 
grievances, terms or conditions of employment, or of other mutual aid or protection. 
 (h) "Medical condition" means either of the following: 
 (1) Any health impairment related to or associated with a diagnosis of cancer or a record or 
history of cancer. 
 (2) Genetic characteristics.  For purposes of this section, "genetic characteristics" means 
either of the following: 
 (A) Any scientifically or medically identifiable gene or chromosome, or combination or 
alteration thereof, that is known to be a cause of a disease or disorder in a person or his her offspring, 
or that is  determined to be associated with a statistically increased risk of development of a disease 
or disorder, and that is presently not associated with any symptoms of any disease of disorder. 
 (B) Inherited characteristics that may derive from the individual or family member, that are 
known to be a cause of a disease or disorder in a person or his or her offspring, or that are 
determined to be associated with a statistically increased risk of development of a disease or 
disorder, and that are presently not associated with any symptoms of any disease or disorder. 
 (i) "Mental disability" includes, but is not limited to, all of the following: 
 (l) Having any mental or psychological disorder or condition, such as mental retardation, 
organic brain syndrome, emotional or mental illness, or specific learning disabilities, that limits a 
major life activity.  For purposes of this section: 
 (A) "Limits" shall be determined without regard to mitigating measures, such as medication, 
assistive devices or reasonable accommodations,  unless the mitigating measure itself limits a major 
life activity. 
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 (B) A mental or psychological disorder or condition limits a major life activity if it makes 
the achievement of the major life activity difficult. 
 (C) "Major life activities" shall be broadly construed and shall include physical, mental, and 
social activities and working. 
 (2) Any other mental or psychological disorder or condition not described in paragraph (1) 
that requires special education or related services. 
 (3) Having a record or history of a mental or psychological disorder or condition described 
in paragraph (1) or (2), which is known to the employer or other entity covered by this part. 
 (4) Being regarded or treated by the employer or other entity covered by this part as having, 
or having had, any mental condition that makes achievement of a major life activity difficult. 
 (5) Being regarded or treated by the employer or other entity covered by this part as having, 
or having had, a mental or psychological disorder or condition that has no present disabling effect, 
but that may become a mental disability as described in paragraph (1) or (2). 
 "Mental disability" does not include sexual behavior disorders, compulsive gambling 
kleptomania, pyromania, or psychoactive substance use disorders resulting from the current unlawful 
use of controlled substances or other drugs. 
 (j) "On the bases enumerated in this part" means or refers to discrimination on the basis of 
one or more of the following: race, religious creed, color, national origin, ancestry, physical 
disability, mental disability, medical condition, marital status, sex, age, or sexual orientation. 
 (k) "Physical disability" includes, but is not limited to, all of the following: 
 (1) Having any physiological disease, disorder, condition, cosmetic disfigurement, or 
anatomical loss that does both of the following: 
 (A) Affects one or more of the following body systems: neurological, immunological 
musculoskeletal, special sense organs, respiratory, including speech organs, cardiovascular, 
reproductive, digestive, genitourinary, hemic and lymphatic, skin, and endocrine. 
 (B) Limits a major life activity.  For purposes of this section: 
 (i) "Limits" shall be determined without regard to mitigating measure such as medications, 
assistive devices, prosthetics, or reasonable accommodations, unless the mitigating measure itself 
limits a major life activity. 
 (ii) A physiological disease, disorder, condition, cosmetic disfigurement, or anatomical loss 
limits a major life activity if it makes the achievement of the major life activity difficult. 
 (iii) "Major life activities" shall be broadly construed and includes physical, mental, and 
social activities and working. 
 (2) Any other health impairment not described in paragraph (1) that requires special 
education or related services. 
 (3) Having a record or history of a disease, disorder, condition, cosmetic disfigurement, 
anatomical loss, or health impairment described in paragraph (1) or (2), which is known to the 
employer or other entity covered by this part. 
 (4) Being regarded or treated by the employer or other entity covered by this part as having, 
or having had, any physical condition that makes achievement of a major life activity difficult. 
 (5) Being regarded or treated by the employer or other entity covered by this part as having, 
or having had, a disease, disorder, condition, cosmetic disfigurement, anatomical loss, or health 
impairment that has no present disabling effect but may become a physical disability as described in 
paragraph (1) or (2). 
 (6) "Physical disability" does not include sexual behavior disorders, compulsive gambling, 
kleptomania, pyromania, or psychoactive substance use disorders resulting from the current unlawful 
use of controlled substances or other drugs. 
 (l) Notwithstanding subdivisions (i) and (k), if the definition of "disability" used in the 
Americans with Disabilities Act of 1990 (Public Law 101-336) would result in broader protection of 
the civil rights of individuals with a mental disability or physical disability, as defined in subdivision 
(i) or (k), or would include any medical condition not included within those definitions then that 
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broader protection or coverage shall be deemed incorporated by reference into, and shall prevail over 
conflicting provisions of the definitions in subdivisions (i) and (k). 
 (m) "Race, religious creed, color, national origin, ancestry, physical disability, mental 
disability, medical condition, marital status, sex, age, or sexual orientation" includes perception that 
the person has any of those characteristics or that the person is associated with a person who has, or 
is perceived to have, any of those characteristics. 
 (n) "Reasonable accommodation" may include either of the following: 
 (1) Making existing facilities used by employees readily accessible to, and usable by, 
individuals with disabilities. 
 (2) Job restructuring, part-time or modified work schedules, reassignment to a vacant 
position, acquisition or modification of equipment or devices, adjustment or modifications of 
examinations, training materials or policies, the provision of qualified readers or interpreters, and 
other similar accommodation for individuals with disabilities. 
 (o) "Religious creed," "religion," "religious observance," "religious belief," and "creed" 
include all aspects of religious belief, observance, and practice. 
 (p) "Sex" includes, but is not limited to, pregnancy, childbirth, or medical conditions related 
to pregnancy or childbirth, and also includes, but is not limited to, a person's gender, which is 132 
defined as the employee or applicant's actual sex or the employer's or other covered person’s 133 
perception of the employee or applicant's sex, and includes the employer's or other covered person’s 134 
perception of the employee or applicant's identity, appearance, or behavior, whether or not that 135 
identity, appearance, or behavior is different from that traditionally associated with the employee’s 136 
or applicant's sex at birth.  137 

138 
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142 
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 (q) "Sexual orientation"  means heterosexuality, homosexuality, and bisexuality. 
 (r) "Supervisor" means any individual having the authority, in the interest of the employer, to 
hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or discipline other 
employees, or the responsibility to direct them, or to adjust their grievances, or effectively to 
recommend that action, if, in connection with the foregoing, the exercise of that authority is not of a 
merely routine or clerical nature, but requires the use of independent judgment. 
 (s) "Undue hardship" means an action requiring significant difficulty or expense, when 
considered in light of the following factors:  (1) the nature and cost of the accommodation needed, 
(2) the overall financial resources of the facilities involved in the provision of the reasonable 
accommodations, the number of persons employed at the facility, and the effect on expenses and 
resources or the impact otherwise of these accommodations upon the operation of the facility, (3) the 
overall financial resources of the covered entity, the overall size of the business of a covered entity 
with respect to the number of employees, and the number, type, and location of its facilities, (4) the 
type of operations, including the composition, structure, and functions of the workforce of the entity, 
and (5) the geographic separateness, administrative, or fiscal relationship of the facility or facilities. 
 
§ 12949154 
 Nothing in this part relating to gender-based discrimination affects the ability of an employer 155 
to require an employee to adhere to reasonable workplace appearance, grooming, and dress standards 156 
not precluded by other provisions of state or federal law, provided that an employer shall allow an 157 

158 employee to appear or dress consistently with the employee's gender identity.  
 

(Proposed new language underlined; language to be deleted stricken.) 

PROPONENTS:  Bay Area Lawyers for Individual Freedom 

STATEMENT OF REASONS 

6-09-4 



Existing Law:  Prevents discrimination in employment and housing based on race, religious creed, color, 
national origin, ancestry, physical disability, mental disability, medical condition, marital status, sex, age, 
or sexual orientation. 

This Resolution:  Amends the Fair Employment and Housing Act to clarify  that employment and housing 
discrimination against transgender persons is prohibited.  As of February 7, 2003, a bill substantially the 
same as this resolution is pending in the State Assembly.   

The Problem:  Transgender people often face discrimination in the workplace and in housing. Such 
discrimination is not based on objective criteria of work performance or suitability for home purchase.  
Rather, it is based on irrational fears and historical stereotypes which should not be sanctioned by 
continued omission from the laws enacted to protect individuals from unreasonable actions.  The not-so-
distant past is replete with arguments which were used to bar individuals from the workplace or housing 
market due to  irrational stereotypes based on an individual’s race, religion, gender, sex, or sexual 
orientation.  The Fair Employment and Housing Act currently provides protection based on a variety of 
life conditions.  To be free from discrimination in employment and in housing are basic civil rights which 
should be afforded to all people.  The Conference of Delegates should take a stand on this basic issue of 
human rights and dignity, and encourage state government to do the same by expanding coverage to 
include transgender individuals.

IMPACT STATEMENT 

This resolution may affect laws, statutes or rules interpreting and/or implementing the Fair Housing and 
Employment Act.  To our knowledge, it will not affect the language of such laws, statutes or rules. 

PERMANENT CONTACT:  Jody Hoenninger, 270 Bayview Cir., San Francisco, CA 94124, voice 415-
772-6553, fax 415-772-6268, e-mail jhoenninger@hewm.com 
RESPONSIBLE FLOOR DELEGATE:  Jody Hoenninger 
 
COUNTERARGUMENT 
 
LOS ANGELES COUNTY BAR ASSOCIATION 
 
We oppose this resolution for a variety of reasons: 
 
First, California’s Fair Employment and Housing Act (as well as Title VII) already applies to a person's 
gender, otherwise termed the person’s “sex.” So, to the extent the resolution adds the term “gender,” it is 
unnecessary. 
 
Second, FEHA already applies to an individual’s sexual orientation, so, to the extent the resolution is 
intended to address this issue, it is unnecessary. One's perception of another is entirely subjective. And, to 
the extent that this aspect of the resolution is subjective, it is, more importantly, inappropriate. 
 
Third, FEHA already precludes discrimination on the basis of a “perception that the person has any” of 
the already delineated categories within FEHA (i.e., perception regarding a person’s race, religious creed, 
color, national origin, ancestry, physical disability, mental disability, medical condition, marital status, 
sex, age, or sexual orientation). Government Code section 12926(m). 
 
How would this situation arise? If, for example, the concern is that a female employment applicant who is 
“perceived” as being male will be denied the position because she is a female or because the employer 
thinks she is a male--that concern is already covered by FEHA. 
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AB 196 (Assembly Member Mark Leno) was passed by the Assembly on April 22, 2003. This bill would 
make it illegal for landlords and employers to discriminate against people who have changed their gender 
or whose gender is not exclusively male or female. The author should review the pending legislation and 
consider to what extent this Act, if passed, would impact the resolution. 
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RESOLUTION 6-10-2003 
 
DIGEST 
Consumer Protection:  Effect of Out-Of-State Discipline on California Licensee 
Amends Business and Professions Code section 141 to prohibit disciplinary actions against California 
professionals based on out-of-state discipline and amends both sections 141 and 2305 to require any 
California discipline run concurrent with the out-of-state discipline. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons:  
This resolution amends Business and Professions Code section 141 to prohibit disciplinary actions against 
California professionals based on out-of-state discipline and amends both sections 141 and 2305 to 
require any California discipline run concurrent with the out-of-state discipline.  This resolution should be 
disapproved because it would interfere with the California licensing board’s obligation to protect 
consumers. 
. 
Currently, under section 141, California licensing boards may bring a disciplinary action against a 
licensee based solely on the fact that another state or federal agency has taken disciplinary action against 
that licensee.  Section 2305 provides the same authority to the Medical Board of California regarding 
doctors, but limits the discipline imposed to behavior that “would have been grounds for discipline in 
California.”  As a result, the Medical Board relies on the broader authority of section 141 to impose 
discipline it cannot impose under section 2305.  (See Medical Board of California v. Superior Court 
(2001) 88 Cal.App.4th 1001.)   
 
This resolution seeks to foreclose all California licensing boards from using this broader basis for 
discipline and restrict reliance on non-California discipline to conduct that would be grounds for 
discipline in California.  Such a limitation “would render without consequence out-of-state discipline 
where the basis for that discipline cannot be determined with precision, because, for instance, it was 
resolved by stipulation, and no charging documents had been made part of the record.”  (Id. at 1019.)  
Consequently, California consumers will be left unprotected from a variety of incompetent or unethical 
licensees acting under the apparent aegis of a state license. 
 
This resolution also adds language to both sections 141 and 2305 requiring any California discipline to 
run “concurrent” to the non-California discipline on which it was based.  California authorities should not 
be limited in their ability to impose the types and lengths of punishment they determine to be appropriate 
for the specific offense committed.  There is no valid reason to require California to adopt the values and 
decisions of other jurisdictions. 
 
Finally, this resolution adds language to both sections 141 and 2305 directing the licensing board to 
“avoid a duplication” of discipline.  This provision is so vague as to be unenforceable. 
 
The Medical Board of California and the Department of Consumer Affairs should be able to act against 
potentially dangerous licensees with broad discretion.  Approval of this resolution would not protect the 
consumer so much as reduce the ability of the state to do so, giving less protection to consumers and 
patients and more to medical providers who have faced disciplinary charges in other jurisdictions.   
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Business and Professions Code sections 141 and 2305 to read as 
follows: 
 

§141 1 
2 
3 
4 

(a) For any licensee holding a license issued by a board under the jurisdiction of the 
department, a disciplinary action taken by another state, by any agency of the federal government, or 
by another country for any act substantially related to the practice regulated by the California license, 
may be a ground for disciplinary action by the respective state licensing board if such conduct 5 
independently would have been a basis for discipline of the licensee under California law.  6 
Disciplinary action under this section shall be subject to the applicable statute of limitations relating 7 
to the conduct.  A certified copy of the record of the disciplinary action taken against the licensee by 
another state, an agency of the federal government, or another country shall be conclusive evidence 
of the events related therein. 

8 
9 

10 
11 
12 
13 
14 

(b) Nothing in this section shall preclude a board from applying a specific statutory 
provision in the licensing act administered by that board that provides for discipline based upon a 
disciplinary action taken against the licensee by another state, an agency of the federal government, 
or another country. 

(c) Any disciplinary action taken by the California licensing board pursuant to these 15 
provisions shall run concurrent rather than consecutively to the disciplinary action taken by the other 16 
state, agency of the federal government, or other country, and whenever feasible, should avoid a 17 
duplication of effort by the licensee and accord credit for any special disciplinary requirements the 18 
licensee has met in complying with the other discipline, unless extenuating circumstances or other 19 
good cause exists. 20 

21 
22 

 
§2305 

(a) The revocation, suspension, or other discipline, restriction or limitation imposed by 
another state upon a license or certificate to practice medicine issued by that state, or the revocation, 
suspension, or restriction of the authority to practice medicine by any agency of the federal 
government, that would have been grounds for discipline in California of a licensee under this 
chapter, shall constitute grounds for disciplinary action for unprofessional conduct against the 
licensee in this state. 

23 
24 
25 
26 
27 
28 

(b) Any disciplinary action taken by the California licensing board pursuant to these 29 
provisions shall run concurrent rather than consecutively to the disciplinary action taken by the other 30 
state, agency of the federal government, or other country, and whenever feasible, should avoid a 31 
duplication of effort by the licensee and accord credit for any special disciplinary requirements the 32 
licensee has met in complying with the other discipline, unless extenuating circumstances or other 33 
good cause exists. 34 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Permits the Medical Board of California to discipline physicians and surgeons based 
merely on the fact of the Board learning that the California-licensed physician had been disciplined by 
another jurisdiction, and the finding that the “act substantially related to the practice regulated by the 
California licensee,” even if the practitioner would not otherwise be subject to discipline in California 
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under the Medical Practice Act.  The MPA specifies the area in which the Board has jurisdiction to 
institute disciplinary proceedings, subject to certain procedural protections and a statute of limitations, 
mindful that Board proceedings are considered regulatory in nature, not punitive.  A similar provision 
appears in the MPA specifically applicable to physicians and surgeons, Section 2305 of the Business and 
Professions Code.  Whereas the broad scope of Section 141 applies to all licensed professionals in 
California, Section 2305 applies to medical doctors, with more narrowly drawn scope. 
 
This Resolution:  Endeavors to bring Section 141 into line with Section 2305 and the MPA, rather than 
expanding the Board’s jurisdiction with plenary and subjective authority in such cases with the power to 
punitively proceed against physicians over matters that are not specifically subject to Board discipline 
under the provisions of the MPA, including acts from the distant past which would be time-barred under 
California law over matters.  The amendment does not preclude the Board from taking action if the report 
from the other jurisdiction reflects a violation by the California licensee of California’s MPA for which 
disciplinary intervention would lie in California.  It also directs that the California licensing agencies 
should avoid duplication of effort by the licensee concerning the disciplinary action requirements for 
which the licensee is already obliged by the other jurisdiction, and to avoid stacking of terms beyond 
those otherwise applicable to his license, unless circumstances or good cause exists to otherwise impose a 
redundancy of effort or an extended term. 
 
The Problem:  Upon receiving reports from other jurisdictions that action has been taken against a 
California-licensed physician, the MBC typically reacts with the filing of an accusation alleging causes 
for discipline based on Section 141 as well as Section 2305 of the Business and Professions Code.  The 
broad language of Section 141 allows the Board to individually proceed against a doctor even if not a 
statutorily proscribed act under the MPA of California and even if not actionable under the statute of 
limitations seeking to prevent discipline based on stale matters not bearing on present fitness to practice 
one’s profession.  To the extent Section 141 endeavors to embrace within the ambit of “disciplinary 
action taken by another” jurisdiction convictions of “any offense related to the qualifications, functions, 
or duties of a physician and surgeon,” Section 2236 already addresses this by declaring such convictions 
“unprofessional conduct” within the meaning of the chapter regulating doctors for which discipline lies.  
Current law also permits stacking of discipline onto the other jurisdiction’s terms, and even a duplication 
of effort by the licensee, which is unfair, unwarranted and more punitive than legitimate regulatory 
pursuit. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Joel Bruce Douglas, Bonne, Bridges, Mueller, O’Keefe 
& Nichols, P.C., 3699 Wilshire Bl., Tenth Fl., Los Angeles CA  90010, voice (213) 738-5834, fax (213) 
738-5888, e-mail jdouglas@bonnebridges.com 
 
RESPONSIBLE FLOOR DELEGATE:  Joel Bruce Douglas 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This legislation would further restrict the Medical Board’s ability to discipline doctors (or other licensed 
individuals under section 141) for behavior which may have an impact on protecting California 
patients/consumers. 
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RESOLUTION 6-11-2003 
 
DIGEST 
Consumer Protection:  Effect of Out-Of-State Discipline on California Licensee 
Amends Business and Professions Code sections 141 and 2305 to prohibit California licensing boards 
from disciplining licensees based on an out-of-state action that did not result in a final adjudication or 
admission of wrongdoing. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
None known. 
 
Reasons:  
This resolution amends Business and Professions Code sections 141 and 2305 to prohibit California 
licensing boards from disciplining licensees based on an out-of-state action that did not result in a final 
adjudication or admission of wrongdoing.  This resolution should be disapproved because it would 
interfere with the obligation of California licensing boards to protect consumers. 
 
Currently, under section 141, California licensing boards may bring a disciplinary action against a 
licensee based solely on the fact that another state, country or federal agency has taken disciplinary action 
against that licensee.  More narrowly, under section 2305, the Medical Board of California may consider 
discipline imposed by another state or federal agency, so long as the basis for that discipline would be the 
subject of discipline in California.  Under either statute, a certified copy of the record of the action taken 
by the other state, country or federal agency is deemed to be conclusive evidence of the events related 
therein.  This resolution would limit the use of such non-California discipline to matters which were 
finally adjudicated or where the licensee admitted to wrongdoing. 
 
Limiting California discipline to circumstances in which the licensees admit culpability or where 
misconduct was proven in the foreign jurisdiction would make California a safe haven for medical 
practitioners and other professionals who, faced with charges of unprofessional conduct, could simply 
leave that other jurisdiction and establish new practices in California.  This type of “safe haven” has been 
recognized by California courts to be against the interests of California consumers.  (See Medical Board 
of California v. Superior Court (2001) 88 Cal.App.4th 1001, 1019 [holding that California licensing board 
may discipline based on out-of-state behavior].) 
 
This resolution could jeopardize the public health system by allowing questionable or even dangerous 
practitioners to provide medical treatment, and otherwise leave California consumers vulnerable to 
license-holders who have committed misconduct outside California. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Business and Professions Code sections 141 and 2305 to read as 
follows: 
 

§141 1 
2 
3 
4 

(a) For any licensee holding a license issued by a board under the jurisdiction of the 
department, a disciplinary action taken by another state, by any agency of the federal government, or 
by another country for any act substantially related to the practice regulated by the California license, 
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may be a ground for disciplinary action by the respective state licensing board.  A certified copy of 
the record of the disciplinary action taken against the licensee by another state, an agency of the 
federal government, or another country shall be conclusive evidence of the events related therein in 

5 
6 
7 

all cases where there was a final decision following adjudication or an admission by the licensee to 8 
the wrongful act for which the disciplinary action was taken. 9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 

(b) Nothing in this section shall preclude a board from applying a specific statutory 
provision in the licensing act administered by that board that provides for discipline based upon a 
disciplinary action taken against the licensee by another state, an agency of the federal government, 
or another country. 
 
§2305 

The revocation, suspension, or other discipline, restriction or limitation imposed by another 
state upon a license or certificate to practice medicine issued by that state, or the revocation, 
suspension, or restriction of the authority to practice medicine by any agency of the federal 
government, that would have been grounds for discipline in California of a licensee under this 
chapter, shall constitute grounds for disciplinary action for unprofessional conduct against the 
licensee in this state in all cases where there was a final decision following adjudication or an 21 
admission by the licensee to the wrongful act for which the disciplinary action was taken. 22 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Permits agencies licensing professionals to practice their profession in California, 
including the Medical Board of California regulating the practice physicians and surgeon, to bring 
disciplinary proceedings against California licensees upon receipt of notice that the licensee had been 
disciplined by another state, agency or jurisdiction. 
 
This Resolution:  While not prohibiting the California licensing agencies from investigating or bringing 
disciplinary proceedings against a California licensee arising from a report of discipline being imposed in 
another state, this resolution would limit a conclusive presumption of the occurrence of an act for which 
discipline would lie in California to those matters where there was a final decision following a due 
process adjudicatory hearing, or where, incident to a stipulated settlement resulting in discipline, the 
licensee admitted to wrongdoing. 
 
The Problem:  Sometimes an active California practitioner, who holds a license in another state but does 
not actively practice in that other state, may simply choose not to incur the time and expense of 
challenging charges brought against him or her by that other jurisdiction.  The practitioner may stipulate 
to discipline, such as agreeing to a suspension or needing to pass an oral competency exam, should he or 
she contemplate active practice in that state.  To then allow California to seize upon discipline from 
another state imposed following a summary stipulation to discipline under such circumstances, without an 
adjudication on the merits or an admission to the charges by the licensee, is not fair nor the treatment 
when parties settle other controversies or disputes, for any variety of reasons, without an admission of 
guilt or wrongdoing. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
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AUTHOR AND/OR PERMANENT CONTACT:  Joel Bruce Douglas, Bonne, Bridges, Mueller, O’Keefe 
& Nichols, P.C., 3699 Wilshire Bl., Tenth Fl., Los Angeles CA 90010, voice (213) 738-5834, fax (213) 
738-5888, e-mail jdouglas@bonnebridges.com 
 
RESPONSIBLE FLOOR DELEGATE:  Joel Bruce Douglas 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
Again, this legislation would restrict the Medical Board’s ability to discipline doctors for behavior which 
may have an impact on protecting California patients.  In theory a doctor who has engaged in out of state 
misconduct would be better off not opposing the out of state discipline, or entering a stipulation, and then 
could raise the argument that the out of state action was not either “adjudicated on the merits” or is not a 
“final decision.”   The Medical Board is tasked with regulating licensees for the protection of California 
patients and consumers, that administrative discretion should not be further limited.  
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RESOLUTION 6-12-2003 
 
DIGEST 
Uninsured Motorist Insurance:  Statute of Limitation for Suits Against Carrier
Amends Insurance Code section 11580.2 to extend the statute of limitation for suits against uninsured 
motorists from one year to two years. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Related to resolution 6-13-03.  
 
Reasons:   
This resolution amends Insurance Code section 11580.2 to extend the statute of limitation for suits against 
uninsured motorists from one year to two years.  This resolution should be approved in principle because 
it brings the uninsured motorist claim period into conformity with the bodily injury claim period and so 
protects consumers from a subtle statute of limitations trap. 
 
Effective January 1, 2003, the Legislature added Code of Civil Procedure section 335.1 to increase the 
limitation period for filing ordinary negligence actions from one year to two.  (Sen. Bill No. 688 (2002-
2003 Reg. Sess).)  That measure was enacted “in response to concerns that California’s one-year statute 
was among the shortest in the nation” and to provide parties additional time to settle.  (Sen. Judiciary 
Com. Report on Sen. Bill No. 333 (2002-2003 Reg. Sess.), p. 2.)   
 
In contrast to the two-year statute of limitation for suits for bodily injury brought against insured drivers, 
if that same person was injured by an uninsured driver, he or she must file suit within one year.  (Ins. 
Code, § 11580.2, subd. (i)(1).)  This creates a trap for the unwary plaintiff.  The purpose behind section 
11580.2 is “to make sure that drivers injured by [uninsured] drivers are protected to the extent that they 
would have been protected had the driver at fault carried the statutory minimum of liability [insurance].”  
(Furlough v. Transamerica Ins. Co. (1988) 203 Cal.App.3d 40, 47.)  That purpose is not well served if 
defendants and insurance companies can use section 11580.2 to deny recovery on otherwise valid claims.   
 
Making a distinction between insured and uninsured motorists for purposes of statute of limitations is 
unfair in other ways.  Because drivers are required by law to have insurance (Veh. Code, §§ 16020, 
16430), uninsured motorists sometimes give false or incomplete information at the scene of the accident.  
Plaintiffs do not uncover the fact of “no insurance” until much later.  As a result, a plaintiff may miss the 
filing period even when he or she is aware of the one-year limitation.  Leaving section 11580.2 as is 
rewards drivers who fail to buy insurance and punishes drivers who buy insurance.  That, in turn, creates 
a disincentive to purchase insurance.   
 
The language of this resolution has, at the time this report was written, been embodied in Senate Bill No. 
333, 2002-2003 Regular Session.  That bill passed the Senate on April 28, 2003, and is pending in the 
Assembly.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Insurance Code section 11580.2 to read as follows:  
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1 
2 
3 
4 
5 

§11580.2  
 [Subdivisions (a) through (h) remain unchanged.] 
 
 (i)(1) No cause of action shall accrue to the insured under any policy or endorsement 
provision issued pursuant to this section unless one of the following actions have been taken within 
one two years from the date of the accident:  6 

7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 

(A) Suit for bodily injury has been filed against the uninsured motorist, in a court of 
competent jurisdiction.  

(B) Agreement as to the amount due under the policy has been concluded.  
(C) The insured has formally instituted arbitration proceedings by notifying the insurer in 

writing sent by certified mail, return receipt requested. Notice shall be sent to the insurer or to the 
agent for process designated by the insurer filed with the department. 
 (2) Any arbitration instituted pursuant to this section shall be concluded either: 
 (A) Within five years from the institution of the arbitration proceeding. 
 (B) If the insured has a workers’ compensation claim arising from the same accident, within 
three years of the date the claim is concluded, or within the five-year period set forth in subparagraph 
(A), whichever occurs later. 
 (3) The doctrines of estoppel, waiver, impossibility, impracticality, and futility apply to 
excuse a party’s noncompliance with the statutory time frame, as determined by the court. 
 (4) Parties to the insurance contract may stipulate in writing to extending the time to 
conclude arbitration. 
 (j) Notwithstanding subdivisions (b) and (i), in the event the accident occurs in any other 
state or foreign jurisdiction to which coverage is extended under the policy and the insurer of the 
tortfeasor becomes insolvent, any action authorized pursuant to this section may be maintained 
within three months of the insolvency of the tortfeasor's insurer, but in no event later than the 
pertinent period of limitation of the jurisdiction in which the accident occurred.  
 (k) Notwithstanding subdivision (i), any insurer whose insured has made a claim under his or 
her uninsured motorist coverage, and the claim is pending, shall, at least 30 days before the 
expiration of the applicable statute of limitation, notify its insured in writing of the statute of 
limitation applicable to the injury or death.  Failure of the insurer to provide the written notice shall 
operate to toll any applicable statute of limitation or other time limitation for a period of 30 days 
from the date the written notice is actually given.  The notice shall not be required if the insurer has 
received notice that the insured is represented by an attorney.  
 
 [Subdivisions (l) through (q) remain unchanged.] 

 
 (Proposed new language underlined; language to be deleted stricken.)  
 
PROPONENT:  Santa Clara County Bar Association  
 
STATEMENT OF REASONS  
 
Existing Law:  Provides that uninsured or underinsured motorists claims must be made within one year 
from the date of the injury-causing event.  The period can be tolled under certain circumstances.  
 
This Resolution:  Requires uninsured or underinsured motorists claims be made within two years from the 
date of the injury-causing event.  This period can be tolled under certain circumstances. 
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The Problem:  On January 1, 2003, the statute of limitations for bodily injury claims changed from one to 
two years.  The time for filing an uninsured or underinsured motorists claim, however, remains only one 
year.  This creates a trap for the unwary injured person who, knowing he or she has two years to file his or 
her personal injury claim, may lose his or her right to pursue his or her uninsured or underinsured 
motorists claim by failing to bring it within one year of the date of the accident.  
 
IMPACT STATEMENT   
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Robert H. Bohn, Jr., BOHN & BOHN, LLP, 152 N. 
Third Street, Suite 200, San Jose, CA 95112, voice (408) 279-4222, fax (408) 295-2222, e-mail 
rob@bohnlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Robert H. Bohn, Jr.  
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RESOLUTION 6-13-2003 
 
DIGEST 
Uninsured Motorist Insurance:  Notice to Plaintiff’s Insurer of Bodily Injury Suit
Amends Insurance Code section 11580.23 to extend, from one year to two years, the period for a plaintiff 
to give notice of an uninsured motorist claim to his or her insurer. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Related to resolution 6-12-03. 
 
Reasons: 
This resolution amends Insurance Code section 11580.23 to extend, from one year to two years, the 
period for a plaintiff to give notice of an uninsured motorist claim to his or her insurer.  This resolution 
should be approved in principle because it advances the legislative goal of equally protecting drivers 
injured by insured and uninsured motorists, at least to the minimum levels of required insurance. 
 
California law requires that all drivers purchase minimum levels of insurance with the intent that an 
injured person have at least a minimum level of recourse against a negligent driver.  (Veh. Code, §§ 
16020, 16430.)  Indeed, courts have generally imputed to the Legislature the intent to protect all injured 
drivers equally, whether from insured or uninsured drivers, at least to the minimum amounts of required 
financial responsibility.  (See Furlough v. Transamerica Ins. Co. (1988) 203 Cal.App.3d 40, 47 
[interpreting the legislative intent behind Ins. Code, § 11580.2].)   
 
As of January 1, 2003, the statute of limitations on ordinary negligence actions was extended from one to 
two years.  (Stats. 2002, c. 488 § 2, adding Code Civ. Proc., § 335.1.)  If the negligent driver turns out to 
be uninsured, however, the current time limit for the injured party to notify his own insurer for uninsured 
motorist claims is “a reasonable time” after discovery that the negligent driver is uninsured, but no more 
than one year.  (Ins. Code, § 11580.23.)  This difference between the minimum notice period and the 
underlying statute of limitations for negligence actions creates a potential dispute between insurers and 
insureds over the adequacy of notice of uninsured motorist claims, which was precisely what the 
Legislature sought to avoid in enacting section 11580.23.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Insurance Code section 11580.23 to read as follows:  
 

§11580.23  1 
2 
3 
4 

 (a) If a suit for bodily injury has been filed against an uninsured motorist in a court of 
competent jurisdiction, notice in writing of the suit shall be provided the insurer of the insured 
plaintiff within a reasonable time after the insured knew or should have known of the uninsured 
status of the motorist, but in no event shall that notice be required before one two years from the date 
of the accrual of the cause of action on which the claim is based.  Failure of the insured or his or her 
representative to give notice shall not be a basis for denial of the uninsured motorist benefits in the 
absence of proof of prejudice by the insurer.  

5 
6 
7 
8 
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9 
10 
11 
12 

 (b) The Legislature hereby finds that this section is declarative of existing law.  It is the 
intent of the Legislature to abrogate the holdings in cases such as State Farm Mutual Auto. Ins. Co. 
v. Patton, 194 Cal.App.3d 626, to the extent that they are inconsistent with this section. Those 
decisions are abrogated and shall not apply to any matters not final. 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Santa Clara County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides that insureds must notify their uninsured or underinsured motorists insurance 
carriers of the uninsured or underinsured status of their claims but may not be required to do so sooner 
than one year from the date of the injury-causing event. 
 
This Resolution:  Requires insureds to notify their uninsured or underinsured motorists insurance carriers 
of the uninsured or underinsured status of their claims but provides that they shall have at least two years 
from the date of the injury-causing event to do so. 
 
The Problem:  On January 1, 2003, the statute of limitations for bodily injury claims changed from one to 
two years.  The time for an insured to notify his or her uninsured or underinsured motorists carrier of the 
uninsured or underinsured status of his or her claims, however, can be any time between one and two 
years following the injury causing event.  This creates a trap for the unwary injured person who, knowing 
he or she has two years to file his or her personal injury claim, may not discover the uninsured or 
underinsured status of his or her claim until more than one year has passed.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Robert H. Bohn, Jr., BOHN & BOHN, LLP, 152 N. 
Third Street, Suite 200, San Jose, CA 95112, voice (408) 279-4222, fax (408) 295-2222, e-mail 
rob@bohnlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Robert H. Bohn, Jr. 
 
 



RESOLUTION 6-14-2003 
 
DIGEST 
Motor Vehicle Drivers’ Liability Insurance:  Minimum Coverage 
Amends Vehicle Code section 16056 to increase the minimum limits required for driver’s liability 
insurance. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Related to resolutions 6-15-03 and 6-16-03. 
 
Reasons: 
This resolution amends Vehicle Code section 16056 to increase the minimum limits required for driver’s 
liability insurance.  This resolution should be approved in principle because the current limits are 
outdated. 
 
The current minimum policy limits for motor vehicle drivers’ liability insurance ($15,000 per person, 
$30,000 per accident and $5,000 for property damage) have not been changed since the section was first 
enacted in 1974.  During this time, the costs of health care, property repair and property replacement have 
increased dramatically.  Injured persons often find themselves unable to properly care for injuries 
sustained from vehicular accidents because the responsible party does not have enough insurance or assets 
to cover the loss.  Similarly, victims of car accidents may find that they cannot afford repairs or suitable 
replacement transportation if required to rely on the current limits.  The proposed doubling of insurance 
minimums (to $30,000 per person $60,000 per accident and $10,000 for property damage) is reasonable 
and appropriate in light of the fact that health care, property repair and property replacement costs have 
more than doubled in the last 29 years. 
 
This increase in minimum insurance coverage should result in only a modest increase in premiums for the 
majority of drivers who choose such coverage.  While this modest rise in premiums may cause a small 
increase in the number of uninsured motorists, that risk is completely outweighed by the benefit of 
maintaining limits that more realistically reflect today’s  medical and repair costs.   
 
Section 3 of Assembly Bill No. 456, Regular Session 2002-2003, is similar to this resolution.  As of April 
23, 2003, this bill was pending before the Assembly Committee on Insurance.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Vehicle Code section 16056 to read as follows:  
 
1 
2 
3 
4 
5 

§16056  
 (a) No policy or bond shall be effective under Section 16054 unless issued by an insurance 
company or surety company admitted to do business in this state by the Insurance Commissioner, 
except as provided in subdivision (b) of this section, nor unless the policy or bond is subject, if the 
accident has resulted in bodily injury or death, to a limit, exclusive of interest and costs, of not less 
than fifteen thousand dollars ($15,000) thirty thousand dollars ($30,000) because of bodily injury to 
or death of one person in any one accident and, subject to that limit for one person, to a limit of not 
less than 

6 
7 

thirty thousand dollars ($30,000) sixty thousand dollars ($60,000) because of bodily injury 
to or death of two or more persons in any one accident, and, if the accident has resulted in injury to, 

8 
9 
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or destruction of property, to a limit of not less than five thousand dollars ($5,000) ten thousand 10 
11 
12 
13 

dollars ($10,000) because of injury to or destruction of property of others in any one accident.  
 
 [Subdivisions (b) and (c) remain unchanged.]  

 
 (Proposed new language underlined; language to be deleted stricken.)  
 
PROPONENT:  Santa Clara County Bar Association  
 
STATEMENT OF REASONS  
 
Existing Law:  Provides that California drivers must carry minimum bodily injury liability policy limits of 
$15,000 per person and $30,000 per incident and minimum property damage liability policy limits of 
$5,000.  
 
This Resolution:  Requires California drivers to carry minimum bodily injury liability policy limits of 
$30,000 per person and $60,000 per incident and minimum property damage liability policy limits of 
$10,000.  
 
The Problem:  California’s minimum automobile liability insurance policy limits are unreasonably low 
and antiquated.  They were created 36 years ago and based on the costs of health care, automobiles and 
automotive repairs in the 1960s.  They are in the second lowest tier in the nation and currently exceed the 
minimum limits in only Oklahoma, Mississippi and Louisiana.  California’s limits are lower than those 
required in most other states.  These minimum limits must be increased to reflect the significant increases 
in the costs of health care, automobiles and automotive repair since these limits were adopted.  
 
IMPACT STATEMENT   
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Robert H. Bohn, Jr., BOHN & BOHN, LLP, 152 N. 
Third Street, Suite 200, San Jose, CA 95112, voice (408) 279-4222, fax (408) 295-2222, e-mail 
rob@bohnlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Robert H. Bohn, Jr.  
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This would result in increased insurance rates since the cost of the increased minimums will be passed 
along to the insured.  The associated insurance premium increase will result in many people being unable 
to afford insurance thus increasing the number of uninsured drivers. This incongruity would mitigate 
against the passage of such increases. 
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RESOLUTION 6-15-2003 
 
DIGEST 
Motor Vehicle Drivers’ Liability Insurance:  Minimum Coverage 
Amends Vehicle Code section 16451 to increase the minimum liability policy limits that a motorist must 
carry.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Related to resolutions 6-14-03 and 6-16-03. 
 
Reasons: 
This resolution amends Vehicle Code section 16451 to increase the minimum liability policy limits that a 
motorist must carry.  This resolution should be approved in principle because the current limits are 
outdated. 
 
The current minimum policy limits for motor vehicle owners’ liability insurance ($15,000 per person, 
$30,000 per accident and $5,000 for property damage) have not been changed since the section was first 
enacted in 1974.  During this time, the costs of health care, property repair and property replacement have 
increased dramatically.  Injured persons often find themselves unable to properly care for injuries 
sustained from vehicular accidents because the responsible party does not have enough insurance or assets 
to cover the loss.  Similarly, victims of car accidents may find that they cannot afford repairs or suitable 
replacement transportation if required to rely on the current limits.  The proposed doubling of insurance 
minimums (to $30,000 per person, $60,000 per accident and $10,000 for property damage) is reasonable 
and appropriate in light of the fact that health care, property repair and property replacement costs have 
more than doubled in the last 29 years.  
 
This increase in minimum insurance coverage should result in only a modest increase in premiums for the 
majority of drivers who choose such coverage.  While this modest rise in premiums may cause a small 
increase in the number of uninsured motorists, that risk is completely outweighed by the benefit of 
maintaining limits that more realistically reflect today’s  medical and repair costs.   
 
Section 4 of Assembly Bill No. 456, Regular Session 2002-2003, is similar to this resolution.  As of April 
23, 2003, this bill was pending before the Assembly Committee on Insurance. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Vehicle Code section 16451 to read as follows:  

1 
2 
3 
4 
5 
6 

§16451 
 An owner's policy of motor vehicle liability insurance shall insure the named insured and 
any other person using any motor vehicle registered to the named insured with the express or implied 
permission of the named insured, against loss from the liability imposed by law for damages arising 
out of ownership, maintenance, or use of the motor vehicle within the continental limits of the 
United States to the extent and aggregate amount, exclusive of interest and costs, with respect to 
each motor vehicle, of fifteen thousand dollars ($ 15,000) thirty thousand dollars ($30,000) for 
bodily injury to or death of each person as a result of any one accident and, subject to the limit as to 

7 
8 
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one person, the amount of thirty thousand dollars ($ 30,000) sixty thousand dollars ($60,000) for 
bodily injury to or death of all persons as a result of any one accident and the amount of 

9 
five 10 

11 
12 

thousand dollars ($ 5,000) ten thousand dollars ($10,000) for damage to property of others as a result 
of any one accident.  

 
 (Proposed new language underlined; language to be deleted stricken.)  
 
PROPONENT:  Santa Clara County Bar Association  
 
STATEMENT OF REASONS  
 
Existing Law:  Requires California automobile owners to carry minimum bodily injury liability policy 
limits of $15,000 per person and $30,000 per incident and minimum property damage liability policy 
limits of $5,000.  
 
This Resolution:  Requires California automobile owners to carry minimum bodily injury liability policy 
limits of $30,000 per person and $60,000 per incident and minimum property damage liability policy 
limits of $10,000.  
 
The Problem:  California’s minimum automobile liability insurance policy limits are unreasonably low 
and antiquated.  They were created 36 years ago and based on the costs of health care, automobiles and 
automotive repairs in the 1960s.  They are in the second lowest tier in the nation and currently exceed the 
minimum limits in only Oklahoma, Mississippi and Louisiana.  California’s limits are below those 
required in most other states.  These minimum limits must be increased to reflect the significant increases 
in the costs of health care, automobile values and automotive repair since these limits were adopted.  
 
IMPACT STATEMENT   
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Robert H. Bohn, Jr., BOHN & BOHN, LLP, 152 N. 
Third Street, Suite 200, San Jose, CA 95112, voice (408) 279-4222, fax (408) 295-2222, e-mail 
rob@bohnlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Robert H. Bohn, Jr.  
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This would result in increased insurance rates since the cost of the increased minimums will be passed 
along to the insured.  The associated insurance premium increase will result in many people being unable 
to afford insurance thus increasing the number of uninsured drivers. This incongruity would mitigate 
against the passage of such increases. 
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RESOLUTION 6-16-2003 
 
DIGEST 
Motor Vehicle Owners:  Limitation of Liability 
Amends Vehicle Code section 17151 to increase the amount for which an owner, bailee of an owner or 
representative of a decedent may be liable for death or injury caused by operation of the owner’s vehicle.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Related to resolutions 6-14-03 and 6-15-03. 
 
Reasons: 
This resolution amends Vehicle Code section 17151 to increase the amount for which an owner, bailee of 
an owner or representative of a decedent may be liable for death or injury caused by operation of the 
owner’s vehicle.  This resolution should be approved in principle because the current limits are outdated. 
 
The current minimum liability policy limits for which an owner, bailee or an owner or representative of a 
decedent may be liable under the Vehicle Code for the death or injury of a person in an auto accident 
($15,000 per person, $30,000 per accident and $5,000 for property damage) have not been changed since 
the section was first enacted in 1974.  During this time, the costs of health care, property repair and 
property replacement have increased dramatically.  Injured persons may often find themselves unable to 
properly care for injuries sustained from vehicular accidents because the responsible party does not have 
enough insurance or assets to cover the loss.  Similarly, victims of car accidents may find that they cannot 
afford repairs or suitable replacement transportation if required to rely on the current limits.  The 
proposed doubling of insurance minimums (to $30,000 per person, $60,000 per accident and $10,000 for 
property damage) is reasonable and appropriate in light of the fact that health care, property repair and 
property replacement costs have more than doubled in the last 29 years.  
 
This increase in minimum insurance coverage should result in only a modest increase in premiums for the 
majority of drivers who choose such coverage.  While this modest rise in premiums may cause a small 
increase in the number of uninsured motorists, that risk is completely outweighed by the benefit of 
maintaining limits that more realistically reflect today’s  medical and repair costs.   
 
Section 6 of Assembly Bill No. 456, Regular Session 2002-2003, is similar to this resolution.  As of April 
23, 2003, Assembly Bill No. 456 was pending before the California State Assembly Committee on 
Insurance.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Vehicle Code section 17151 to read as follows:  
 
1 
2 
3 

§17151 
 (a) The liability of an owner, bailee of an owner, or personal representative of a decedent 
imposed by this chapter and not arising through the relationship of principal and agent or master and 
servant is limited to the amount of fifteen thousand dollars ($15,000) thirty thousand dollars 4 
($30,000) for the death of or injury to one person in any one accident, and subject to the limit as to 
one person, is limited to the amount of 

5 
thirty thousand dollars ($30,000) sixty thousand dollars 6 

($60,000) for the death of or injury to more than one person in any one accident and is limited to the 7 
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8 
9 

10 
11 

amount of five thousand dollars ($5,000) ten thousand dollars ($10,000) for damage to property of 
others in any one accident.  
 
 [Subdivision (b) remains unchanged.]  

 
 (Proposed new language underlined; language to be deleted stricken.)  
 
PROPONENT:  Santa Clara County Bar Association  
 
STATEMENT OF REASONS  
 
Existing Law:  Provides that California automobile owners' liability is limited to $15,000 per person for 
bodily injury or death, $30,000 per incident for bodily injury or death, and $5,000 for property damage.  
 
This Resolution:  Increases California automobile owners' liability limits to $30,000 per person for bodily 
injury or death, $60,000 per incident for bodily injury or death, and $10,000 for property damage.  
 
The Problem:  California’s automobile owners' liability limits are unreasonably low and antiquated. They 
were created 36 years ago and are based on the costs of health care, automobiles and automotive repairs 
in the 1960s.  These minimum limits must be increased to reflect the significant increases in the costs of 
health care, automobiles and automotive repair since these limits were adopted.  
 
IMPACT STATEMENT  
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Robert H. Bohn, Jr., BOHN & BOHN, LLP, 152 N. 
Third Street, Suite 200, San Jose, CA 95112, voice (408) 279-4222, fax (408) 295-2222, e-mail 
rob@bohnlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Robert H. Bohn, Jr.  
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
Of course, this also raises insurance rates.  It simply prices more people out of the market. There will 
always be uninsured motorists.  The higher the premiums, the higher the number of people who can’t 
afford the insurance.  This resolution may give higher recovery amounts, but it would also have the effect 
of increasing the number of uninsured motorists.  The net effect may be worse than the current problem. 
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RESOLUTION 6-17-2003 
 
DIGEST 
War on Terrorism:  Oppose Pre-Emptive Attack on Iraq
Recommends legislation be adopted opposing pre-emptive military attacks on Iraq. 
 
RESOLUTION COMMITTEE RECOMMENDATION 
ACTION UNNECESSARY 
 
History:   
None known. 
 
Reasons: 
This resolution recommends legislation be adopted opposing pre-emptive military attacks on Iraq.  This 
resolution should be deemed action unnecessary after the events of March and April of 2003. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that state and 
Federal legislation be adopted opposing pre-emptive United States military attacks on Iraq. 
 
PROPONENT:  National Lawyers Guild, San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS 
 
Existing Law:  The United States is moving troops and materials to the Persian Gulf region in preparation 
for a possible military attack against Iraq. 
 
This Resolution:  Asks both the California Legislature and the United States Congress to adopt legislation 
opposing pre-emptive United States military attacks on Iraq. 
 
The Problem:  A United States-led military attack would violate the United States Constitution, the 
United Nations Charter and international law, and isolate the United States from the rest of the world. 
 
The Bush administration has failed to articulate any justification, a clear strategic objective or outcome of 
a such an attack against Iraq, and this attack is not supported by many of our important allies. 
 
While Saddam Hussein’s regime is a serious concern to both the safety and security of the Iraqi people 
and Iraq's neighboring countries, it is clear that an American military action would not result in the 
installation of a free and democratic Iraqi government.  American military actions would risk the deaths 
of thousands of Iraqi civilians and American personnel without guaranteeing the safety and security of 
American citizens. 
 
The issues among Iraq, the United States and the world community are resolvable by traditional 
diplomatic efforts as required in Article 33 of the United Nations Charter. 
 
IMPACT STATEMENT 
 
This resolution does not affect any law, statute, or rule. 
 
AUTHOR/PERMANENT CONTACT:  Richard P. Koch, 760 Market Street,  Suite 524, San Francisco, 
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CA 94102 (415) 397-1060 
 
RESPONSIBLE FLOOR DELEGATE:  Richard P. Koch 
 
COOUNTERARGUMENTS 
 
ORANGE COUNTY BAR ASSOCIATION 
 
This resolution is not germane to the mission and goals of the CDCBA.  It does not propose any specific 
state or federal legislation, and the CDCBA would have no means of implementing this resolution.  The 
resolution is purely “political” in nature.  The resolution is also obsolete, since Iraq has already been 
“whacked”. 

 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
First, the question is moot. 
 
Second, whether you support the administration's position on Iraq or not, this resolution should be 
opposed.   
 
Although the Santa Clara County Bar Association takes great pleasure in the new structure of the 
Conference which will hopefully allow us to debate more issues more freely, even our new rules do not 
go so far as to turn the Conference into a direct lobbying entity - petitioning Congress to support any 
specific political position.  However, that is exactly what this resolution urges.  
 
To ask us to become a lobbying entity is beyond the scope of the Conference's mandate, and this 
resolution should therefore not be approved. 
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RESOLUTION 6-18-2003 
 
DIGEST 
War on Terrorism:  Protection of Civil Liberties
Asks the Conference to (a) recommend that California’s Congressional representatives pursue 
amendments to legislation and oversight of executive actions that jeopardize constitutionally protected 
individual rights, and (b) continue support for the American Bar Association’s resolution concerning 
detention of non-citizens. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to resolution 1-09-02, which was approved in principle.   
 
Reasons: 
This resolution asks the Conference to (a) recommend that California’s Congressional representatives 
pursue amendments to legislation and oversight of executive actions that jeopardize constitutionally 
protected individual rights, and (b) continue support for the American Bar Association’s resolution 
concerning detention of non-citizens.  This resolution should be disapproved because the recommendation 
to Congress proposes no specific course, and the Conference’s support for the referenced American Bar 
Association resolution has already been expressed. 
 
When threatened by hostile forces, a society naturally pursues greater security, and steps to identify and 
apprehend enemies may impinge on personal freedoms.  In attempting to strike an appropriate balance, 
the government is tempted to jettison individual liberties for the sake of collective safety.  For instance, in 
the wake of the 9/11 attacks, Congress adopted legislation—and the executive branch has pursued 
programs—that were designed to prevent further terrorist acts but which may violate constitutionally 
protected rights to due process and privacy.  Thus, the policy underlying this resolution is sound. 
 
Little purpose is served, however, by merely endorsing general principles.  To be effective a resolution 
should address a specific problem with a concrete proposal.  This resolution generically exhorts 
California’s Congressional representatives to protect constitutional rights but proposes no particular 
legislative action.  It should be disapproved as too unfocused to yield practical benefits. 
 
The second part of this resolution is unnecessary.  In 2002, this Conference approved in principle 
resolution 1-09-02, which expressed support for the American Bar Association’s resolution concerning 
detention of non-citizens.  As a result, the Conference sent a letter to the American Bar Association 
expressing that support.  There is no apparent need to send, or utility in sending, another letter. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations reaffirms its commitment 
to resolution 1-09-02, and recommends that the California Congressional delegation support legislation 
amending portions of the PATRIOT Act and the Homeland Security Department Act that violate rights 
guaranteed to individuals in the United States Constitution and Bill of Rights and United Nations Charter; 
and that the delegation members hold hearings on Executive Orders and orders of the Federal Bureau of 
Investigation, Central Intelligence Agency, and other surveillance agencies that allegedly violate such 
rights and negate the duties of the Executive branch and independent agencies; or otherwise address such 
concerns. 
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FURTHER RESOLVED, that the Conference of Delegates of California Bar Associations continues to 
support the resolution of the American Bar Association with respect to the November 13, 2001 Military 
Order Regarding "Detention, Treatment and Trial of Certain Non-Citizens in the War against Terrorism", 
in view of the continued detention and treatment and lack of trials of those held at Guantanamo Bay and 
other undisclosed locations. 
 
PROPONENT:  National Lawyers Guild San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS 
 
Existing Law:  Protections of civil liberties, due process, civil rights, and human rights are set forth in the 
United States Constitution, article 1, section 9, amendments 1, 4, 5, 6, 7, 8, 13, 14, 15, 19, 24, and the 
United Nations Charter, a ratified treaty, in articles 55 and 56.  Many provisions of the PATRIOT Act and 
of the Homeland Security Act cover actions of citizens and noncitizens in the United States never 
previously subject to federal regulation or surveillance, as do many provisions of executive Orders and 
orders of the Attorney General, Central Intelligence Agency Director, Federal Bureau of Investigation 
Director, and other national security agencies. 
 
This Resolution:  Calls upon members of the California delegation to the United States Congress to 
support the rights and duties set forth in the United States Constitution and in treaty commitments made 
by the United States. 
 
The Problem:  It is a fundamental precept that in times of crisis it is imperative that the government 
respect constitutional rights and liberties and procedural due process, even as it protects life, property and 
national security.  Adherence to constitutional rights is particularly essential in times of national crisis and 
turmoil.  Yet, Congress hurriedly passed the PATRIOT Act and the Homeland Security Department Act, 
admittedly without reading all of the contents of these laws.  The President has issued a number of 
Executive Orders on these topics, and the Attorney General and Federal Bureau of Investigation and 
Central Intelligence Agency Directors have issued orders that have not been reviewed.  Such actions have 
resulted in, but are not limited to, the following problems:  
 
1.  Detention of United States citizens by the federal government, holding them incommunicado, 
indefinitely, without charging them with any crimes, and without affording them access to legal counsel.  
 
2.  Requiring all men from certain countries with large Islamic populations to report to the Immigration 
and Naturalization Services, regardless of the legality of their status, or whether they have been charged 
with any illegal act, and then turning them over to the Immigration and Naturalization Service for quick 
deportation without opportunity to consul with counsel or to notify their families, etc. 
 
3.  Failure to disclose the names, detention facilities and charges against detainees and insuring their 
immediate access, not only to attorneys and family members, but also to consular officials. 
 
4.  Passage of the Homeland Security Department Act, and statements by the first Secretary of the 
Department, have raised concerns about the commitment of the Secretary to uphold constitutional rights, 
including First Amendment rights—the right to form and to join labor unions and the right to strike. 
 
5.  Proposal for a Total Information Awareness program that will make available to government officials 
at all levels information about virtually all individual citizens and noncitizens including, but not limited 
to:  name, address, Social Security number, phone number, e-mail address, web page, bank and account 
number, credit cards. 
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6.  Requirement that each school provide the United States Army with the name of every 18-year-old boy 
so that the Department of Defense or one of the branches of the military can send them publicity to 
encourage them to join a branch of the military, as well as a notice to register for the draft, unless a parent 
requests that the name of their child not be so submitted.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.   
 
AUTHOR/PERMANENT CONTACT:  Ann Fagan Ginger, 1715 Francisco St., Berkeley, CA 94703-
1310, voice 510-849-1338, fax 510-848-6008, e-mail mcli@mcli.org 
 
RESPONSIBLE FLOOR DELEGATE:  Richard P. Koch 
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RESOLUTION 6-19-2003 
 
DIGEST 
Information to Draft Registrants Regarding Conscientious Objector Status
Recommends federal legislation be adopted requiring Selective Service registration forms include 
conscientious objector information. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution recommends federal legislation be adopted requiring Selective Service registration forms 
include conscientious objector information.  This resolution should be disapproved because it is 
unnecessary and possibly harmful. 
 
Upon reaching the age of 18, males must register with the Selective Service System, and registrants may 
be inducted for military service if the long-dormant draft is reinstated.  (For a description of the Selective 
Service System, including the registration and draft processes and conscientious objector status, visit 
http://www.sss.gov/Sitemap.htm.)  Persons whose religious or parallel beliefs prohibit killing in war may 
claim conscientious objector (“CO”) status and perform alternative public service, provided the objections 
to killing are sincerely held.  (32 C.F.R. §§ 1636.3, subd. (c), 1636.4, subd. (c), 1636.5, subd. (a).)  
According to the proponent, the Selective Service registration form had long contained information about 
CO classifications but no longer does.   
 
It seems likely that most persons whose beliefs would qualify them as conscientious objectors are aware 
of that status.  Nowadays, anyone with online access who had concerns about military service would very 
likely come across the subject in a brief browsing session.  Including reference to CO status in the draft 
registration form is unlikely to provide information to anyone for whom it would actually matter. 
 
Moreover, including conscientious objector information in the registration materials may be 
counterproductive in two respects.  First, a registrant is not required to seek CO status when registering, 
nor is the system structured to consider such requests at the time of registration.  In fact, CO “[c]laims and 
documents in support of claims may only be submitted after the registrant has received an order to report 
for induction or after the Director has made a specific request for submission of such documents,” and 
materials submitted prematurely “will be returned to the registrant and no file or record of such 
submission will be established.”  (32 C.F.R. § 1636.2.)  Thus, focusing attention on conscientious 
objector issues at the time of registration is likely to encourage wasted motion. 
 
Second, including conscientious objector information on the registration form might encourage 
individuals without sincerely held objections to killing in war to claim CO status, in hopes of averting or 
delaying military service.  Weighing the prospect of such mischief against the remote chance that, for lack 
of a notice in the registration form, a genuine objector would be forced to serve against conscience, there 
is no compelling case to alter the registration form. 
 
Moreover, this resolution does not set forth any proposed new statute or amendment to an existing statute.  
As such, it lacks sufficient focus for the Conference to take effective action.   
 
TEXT OF RESOLUTION 
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that federal 
legislation be adopted requiring that all Selective Service draft registration forms include  accurate 
information on conscientious objector status against participation in war in any form on the basis of 
religious training and belief or a parallel belief holding the same status as religious belief to a believer, 
and describing both 1-O status, unwilling to participate in any way and therefore required to perform 
alternative service, and 1-A-O status, willing only to be in noncombatant service. 
 
PROPONENT:  National Lawyers Guild San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS 
 
Existing Law:  The constitutional right to be a conscientious objector to war is recognized by the United 
States Selective Service System and the Department of Defense and federal courts have consistently 
upheld this right under the free exercise of religion clause of the First Amendment to the United States 
Constitution, both as to new registrants and as to members of the Armed Forces who come to this position 
after joining or being drafted.  However, currently, draft registration forms do not include information 
about conscientious objector status. 
 
This Resolution:  Requires the Selective Service System to put on its 18-year-old draft registration form a 
description of 1-O and 1-A-O status and a space for the registrant to check if he wants to apply for one of 
these categories. 
 
The Problem:  Every almost 18-year-old male now receives at least one letter, and some receive phone 
calls, from members of the United States military forces telling them they must register for the draft at 18 
and encouraging enlistment in the military service.  There is no similar communication to this group 
about the fact that there is conscientious objector status, what it means, or how to register that one falls in 
this category.  This is a change from the long period since just before World War II when the draft form 
provided a place to indicate that the registrant is a conscientious objector, either 1–O or 1-A-O.  
 
Failure to provide this information to 18-year-olds creates a problem if the draft is reinstituted because 
men and women who are conscientious objectors will not know that they can refuse military service or 
can agree to noncombatant service, or when or where to make this notification.  Failure to provide this 
information also leads to discrimination on the basis of religion, prohibited by the First Amendment, 
because conscientious objector status is available on the basis of religious training or belief or a parallel 
belief that plays the same role in one's life as religion does in the life of a religious person.  U.S. v. Seeger 
(1965) 380 U.S. 163.  Yet people with a sincere objection to war in any form who are not members of 
Quaker, Amish, or Mennonite or traditional peace churches may not be informed about their rights in this 
regard. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT  Ann Fagan Ginger, 1715 Francisco Street, Berkeley, CA 
94703-1310, voice 510-849-1338, fax 510-848-6008, e-mail mcli@mcli.org. 
 
RESPONSIBLE FLOOR DELEGATE:  Richard P. Koch 
 
COUNTERARGUMENTS 
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ORANGE COUNTY BAR ASSOCIATION 
 
This resolution is not germane to the mission and goals of the CDCBA.  The resolution does not identify 
or include the specific federal statute which it seeks to amend.  The resolution simply purports to make a 
political statement.  The establishment and enforcement of federal laws does not concern the 
administration of justice within the state of California, and is beyond the scope of the activities of the 
CDCBA. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution is not timely inasmuch as we have not had a draft in thirty years and none is being 
proposed. 
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RESOLUTION 6-20-2003 
 
DIGEST 
Enforcing the Federal Full Employment and Balanced Growth Act in California
Recommends legislation be adopted requiring the Governor to send an annual report to the President 
setting forth the unemployment rate and proposed public employment programs for California. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution recommends legislation be adopted requiring the Governor to send an annual report to the 
President setting forth the unemployment rate and proposed public employment programs for California.  
This resolution should be disapproved because it is too unfocused and seeks to require California’s 
governor to comply with a federal statutory scheme directed at the President.   
 
This resolution requires the Governor to submit a report to the President and Congress, but provides no 
rationale for how this report would cause them to fulfill the mandate of the Full Employment Act in 
California.  California unemployment figures are available from a number of existing sources should the 
President choose to consider them.  Requiring the Governor to use scarce resources to prepare and submit 
an additional report is unlikely to reduce California’s unemployment rate.  
 
Moreover, this resolution is vague since the proponent has not drafted a proposed statute.  This resolution 
fails to provide a structural basis for the required annual report.  The proponent does not explain how the 
Governor’s proposed public employment programs will be developed.  No provision is set forth for how 
these reports will be created or who will pay for their preparation.  Attempting to reduce unemployment is 
a laudable goal but this resolution does no more than impose an additional burden on state government.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be adopted requiring the Governor of California to make an annual report to the President, the 
Congress, the people of California, and to the California Legislature, by December 1 of each year starting 
with Dec. 1, 2004, within thirty days of submitting the budget, on the number and percent of 
unemployment and proposing public employment programs if the private sector cannot alone bring 
unemployment down to three percent (3%) for adults and four percent (4%) for workers 16 and over. 
 
PROPONENT:  National Lawyers Guild San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS 
 
Existing Law:  Under the 1978 Full Employment and Balanced Growth Act (also known as the 
Humphrey-Hawkins Act, 15 U.S.C. § 3101 et seq.) (hereafter “Act”), the President is required to make a 
timely annual report to Congress on the current unemployment rate and to make proposals on how to 
bring it down to the national goals by public employment programs if necessary.  California, however, 
has no law requiring the Governor to make such a report to the President.  
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The United States Constitution, article VI, paragraph 2, also requires the federal government to enforce 
Articles 55(c)  and 56 of the United Nations Charter treaty commitment for this nation “to promote . . . 
full employment, . . . ”  
 
This Resolution:  Requires the Governor to make a report by December 1 of each year, starting with 
December 1, 2004, on the number and percent of unemployed in the state, and proposing public 
employment to bring about those goals in the event the private sector cannot alone meet the percentage 
goals. 
 
The Problem:  The Act, co-authored by California Representative Hawkins, building on the Employment 
Act of 1946 after World War II (15 U.S.C. § 1021, et seq.) has not been enforced so as to create a plan to 
bring unemployment in California down to three percent for adults and four percent for workers over 16. 
 
The United States Bureau of Labor Statistics reported in January 2003 that the national unemployment 
rate is six per cent (6%), double the rate in the Act.  The rate in California is even higher in some 
communities, according to frequent newspaper and internet reports.  Many lawyers have observed what 
studies have repeatedly verified, that increased unemployment is a major cause of increasing legal 
problems including:  inability to make home payments leading to loss of homes, evictions, family 
violence, admissions to mental hospitals, and suicides, as well as increasing the number of petty thefts.  
 
It is particularly important for California to take this step at this time, because California has the largest 
population and work force in the United States and its official, overall unemployment rate is high and 
growing.  It is well-known that the rate of unemployment is much higher in African American, 
Hispanic/Latino and Native American communities and that the rate does not include discouraged men 
and women who are no longer even looking for work.   
 
The Governor can assist the President by reporting on the rate of unemployment in California each year 
and by making proposals to increase employment in the private sector and for "the expansion of public 
employment" in the state by projects proposed by California labor unions, boards of education, and other 
governmental and nongovernmental organizations and research institutes concerned with this issue. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Ann Fagan Ginger, 1715 Francisco Street, Berkeley, 
CA 94703-1310, voice 510-849-1338, fax 510-848-6008, e-mail mcli@mcli.org. 
 
RESPONSIBLE FLOOR DELEGATE:  Richard Koch 

 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
As the proponents acknowledge, since its passage in 1978 the Humphrey-Hawkins Act  has had no 
appreciable impact on reducing unemployment levels.  Why should we think a California version would 
have a different result?  The resolution has a technical defect in calling on the governor to make the report 
“by December 1 of each year . . . within thirty days of submitting the budget.”  The budget is due by 
January 10 of each year. (Cal. Const, Article IV, section 12(a).)  Do the proponents mean the report must 
be submitted by February 9 of each year, or do they mean thirty days prior to submission of the budget?  
In either event, the reference to December 1 is inapplicable. 
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RESOLUTION 7-01-03 
 

DIGEST 
Securities Law:  Filing of Consent to Service by Limited Liability Corporations and Partnerships 
Amends Corporations Code section 25165 to exempt limited liability corporations and limited liability 
partnerships from the duty to file a consent to service of process when applying for qualification of a sale 
of securities. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Corporations Code section 25165 to exempt limited liability corporations and 
limited liability partnerships from the duty to file a consent to service of process when applying for 
qualification of a sale of securities.  This resolution should be approved in principle because limited 
liability corporations and partnerships are already required to file the name and address of an agent for 
service of process with the Secretary of State. 
 
Section 25165 requires an applicant for qualification of a sale of securities to consent to service of process 
upon the commissioner.  This section presently exempts California corporations from this requirement 
because the name and address of the corporation’s agent for service of process have already been filed 
with the Secretary of State in the articles of incorporation (Corp. Code, § 202, subd. (c)), and must be 
updated regularly (Corp. Code, § 1502, subd. (b)).  The identity of the agent thus can be readily obtained 
through the Secretary’s website and other sources. 
 
Like corporations, limited liability corporations and limited liability partnerships are required to maintain 
a current name and address for an agent for service with the Secretary of State.  (Corp. Code, §§ 17057, 
subd. (b), 16953, subd. (a)(3).)  A party seeking to serve those entities can determine whom to serve in the 
same manner as with a corporation.  In its present form, however, section 25165 still requires limited 
liability entities to consent separately to service on the commissioner.  Because limited liability entities 
already publicly disclose their agent for service of process, it is unnecessary to require them to consent to 
service in any other manner. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Corporation Code section 25165 to read as follows: 
 
1 
2 
3 

§25165 
Every applicant for qualification of the sale of securities under this law or every person filing 

an application or a notice under Sections 25100.1, 25101.1, 25102.1, and 25230.1 or a request for or 
notice of an exemption from qualification (other than a California corporation, California limited 4 
liability company, California limited liability partnership, or a person licensed as a broker-dealer in 
this state) shall file with the commissioner, in such form as prescribed by rule, an irrevocable consent 
appointing the commissioner or his or her successor in office to be the applicant's or person's 
attorney to receive service of any lawful process in any noncriminal suit, action or proceeding 
against the applicant or person or the successor, executor or administrator thereof, which arises under 
this law or any rule or order hereunder after the consent has been filed, with the same force and 

5 
6 
7 
8 
9 

10 
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11 
12 
13 
14 
15 
16 
17 
18 
19 
20 

validity as if served personally on the person filing the consent. A person who has filed such a 
consent in connection with a previous qualification under this law (or application for a permit under 
any prior law if the application under this law states that such consent is still effective), or in 
connection with a notice filing under Section 25100.1, 25101.1, 25102.1, and 25230.1, need not file 
another. Service may be made by leaving a copy of the process in the office of the commissioner but 
it is not effective unless (1) the plaintiff, who may be the commissioner in a suit, action or 
proceeding instituted by him or her, forthwith sends notice of the service and a copy of the process 
by registered or certified mail to the defendant or respondent at the last address on file with the 
commissioner, and (2) the plaintiff's affidavit of compliance with this section is filed in the case on 
or before the return day of the process, if any, or within such further time as the court allows.

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
Existing Law:  In order to file a notice of transaction pursuant to Corporation Code section 25102(f) with 
the Department of Corporation, limited liability companies and limited liability partnerships must file a 
consent to service of process whereas corporations do not. 
 
This Resolution:  Amends Corporation Code section 25165 to exclude California limited liability 
companies and California limited liability partnerships from having to file a consent to service of process 
as a requirement for filing a notice of transaction. 
 
The Problem:  Corporation Code section 25102(f) recognizes an exemption from obtaining a permit for 
the issuance of securities for a small offering to no more than 35 persons who have a pre-existing 
relationship or sufficient experience to protect their own interest.  This “small offering” exemption is 
widely used by small companies who incorporate or form limited liability companies or limited liability 
partnerships.  It is believed that the language of section 25165, which excludes corporations from the 
requirement of filing a consent for service of process (which must be notarized), was adopted when 
limited liability companies and limited liability partnerships did not exist in California.  There is no 
reason why a corporation should be exempt from filing a consent to service of process but a limited 
liability company or partnership should not.  Each must identify the agent for service of process with an 
address in California in their articles and in the annual statement filed with the Secretary of State. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  David R. Moore, MOORE & SKILJAN, 7700 El Camino 
Real, Suite 207, Carlsbad, CA   92009; voice (760) 944-7700 
 
RESPONSIBLE FLOOR DELEGATE:  David R. Moore 
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RESOLUTION 7-02-03 
 
DIGEST 
Unlicensed Securities Broker:  Automatic Rescission or Damage Claim 
Adds Corporations Code section 25501.1 to allow one who buys or sells a security from or to an 
unlicensed broker-dealer to rescind or recover damages. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution adds Corporations Code section 25501.1 to allow one who buys or sells a security from or 
to an unlicensed broker-dealer to rescind or recover damages.  This resolution should be approved in 
principle to discourage unlicensed persons from acting as broker-dealers and to facilitate recovery from 
such persons. 
 
Persons acting as security broker-dealers in California must be “certified” (licensed) by the Commissioner 
of Corporations.  If an unlicensed person buys or sells a security as a broker-dealer, this resolution would 
allow the other party to the transaction to rescind or (if that is not feasible) to recover damages, unless the 
investor knew the broker-dealer was unlicensed. 
 
Bona fide broker-dealers will invariably hold the required license, so this resolution is aimed at those who 
knowingly operate in derogation of the law.  It effectively imposes strict liability and makes an unlicensed 
broker-dealer a guarantor of every trade that investor-customers wish to undo.  Such potential liability 
should help deter unlicensed practice, while giving aggrieved customers a straightforward claim against 
any broker-dealer who conducts business without proper certification. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Corporations Code section 25501.1 to read as follows: 
 
1 §25501.1 

 (a) Any person who purchases a security from, or sells a security to, a broker-dealer who, at 2 
the time of the sale or purchase, had not first applied for and secured from the commissioner a 3 
certificate, in effect at the time of the sale or purchase, authorizing that broker-dealer to act in that 4 
capacity, as required by Part 3 of this Title, may sue for rescission of the sale or purchase, or for 5 
damages in the event that the plaintiff or the defendant, as the case may be, no longer owns the 6 
security.  Upon rescission, a purchaser may recover the consideration paid for the security, plus 7 
interest at the legal rate, less the amount of any income received on the security, upon tender of the 8 
security.  Upon rescission, a seller may recover the security, upon tender of the consideration paid 9 
for the security plus interest at the legal rate, less the amount of any income received by the 10 
defendant on the security.  Damages recoverable under this section by a purchaser shall be an 
amount equal to the difference between (a) the price at which the security was bought plus interest at 

11 
12 

the legal rate from the date of purchase and (b) the value of the security at the time it was disposed of 13 
by the plaintiff plus the amount of any income received on the security by the plaintiff.  Damages 14 
recoverable under this section by a seller shall be an amount equal to the difference between (1) the 15 
value of the security at the time of the filing of the complaint plus the amount of any income 16 
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received by the defendant on the security and (2) the price at which the security was sold plus 17 
interest at the legal rate from the date of sale.  Any tender specified in this section may be made at 18 
any time before entry of judgment. 19 
 (b) It shall be an affirmative defense to any action under this section that the person who 20 
purchased the security from, or sold the security to, a broker-dealer who was not certified by the 21 
commissioner as required by part 3 of this title had actual knowledge at the time of the sale or 22 
purchase that the broker-dealer was not so certified at the time of the sale or purchase. 23 
 (c) The court, in its discretion, may award a person obtaining relief under this section the 24 
reasonable attorney fees and costs of suit incurred in obtaining such relief. 25 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Prohibits unlicensed brokers from effecting securities transactions, but does not provide a 
basis for rescission of those transactions or a recovery of damages by innocent parties. 
 
This Resolution:  Permits a person who innocently effects a security transaction through an unlicensed 
broker to rescind the contract, or to recover damages if that person no longer owns the security, and also 
allows for a discretionary award of reasonable attorneys fees and costs. 
 
The Problem:  Securities brokers are prohibited from effecting securities transactions in this state without 
first obtaining certification from the Commissioner of Corporations.  However, the fact that a broker was 
unlicensed at the time of the transaction does not provide a basis for rescission of the transaction or 
recovery of damages.  This means, effectively, that innocent parties are left without a remedy for 
transactions through an unlicensed broker. 
 
Unlicensed brokers should not be permitted to enjoy the fruits of their illegal acts.  Nor should the law 
deny a remedy to defrauded investors who rely upon such brokers without knowing that they are 
unlicensed.  The law should be amended to provide innocent parties with full recovery of any amounts 
paid by them in transactions with illegal brokers, or to recover damages arising out of those transactions. 
 
Permitting the court to make a discretionary award of attorney fees and costs to prevailing plaintiffs will 
also encourage attorneys to accept the representation of defrauded investors. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Trevor & Weixel LLP, 300 Tamal Plaza, 
Suite 180, Corte Madera, California 94925, telephone (415) 924-7147, fax (415) 924-7159, e-mail 
jweixel@trevorweixel.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Jim Weixel 
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RESOLUTION 7-03-03 
 
DIGEST 
Securities Fraud Actions:  Discretionary Award of Attorney Fees
Amends Corporations Code section 25501 to allow a discretionary award of attorney fees and costs to the 
party granted relief in securities fraud actions. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons:   
This resolution amends Corporations Code section 25501 to allow a discretionary award of attorney fees 
and costs to the party granted relief in securities fraud actions.  This resolution should be approved in 
principle because the remedies provided by present law are insufficient to adequately serve the public 
policies embodied in our securities laws. 
 
Corporations Code section 25401 makes it unlawful to buy or sell (or offer to buy or sell) securities by 
means of any communication that contains a misstatement or omission of a material fact.  However, 
section 25401 does not itself create a cause of action. 
 
Section 25501 creates the cause of action for violations of section 25401.  Under section 25501, rescission 
or damages are available for violations of section 25401, subject to affirmative defenses.  If the defendant 
can show either that the plaintiff actually knew the truth regarding the misstatement or omission, or that 
the defendant’s misstatement or omission was unknowing (and the defendant’s ignorance was not 
negligent) then no liability attaches. 
 
Section 25501 thus differs from common law fraud in two important respects:  there is no requirement of 
a specific intent to deceive and induce on the part of the defendant, and there is no requirement to prove 
reliance by the plaintiff.  These differences are unlikely to result in a judgment against a truly innocent 
defendant.  Thus there is little risk of such a judgment resulting in the award of attorney fees where there 
was a merely technical or questionable violation of section 25401.  What risk remains is adequately dealt 
with by the provision for judicial discretion in making such awards.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Corporations Code section 25501 to read as follows: 
 

§25501 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

 Any person who violates Section 25401 shall be liable to the person who purchases a 
security from him or sells a security to him, who may sue either for rescission or for damages (if the 
plaintiff or the defendant, as the case may be, no longer owns the security), unless the defendant 
proves that the plaintiff knew the facts concerning the untruth or omission or that the defendant 
exercised reasonable care and did not know (or if he had exercised reasonable care would not have 
known) of the untruth or omission.  Upon rescission, a purchaser may recover the consideration paid 
for the security, plus interest at the legal rate, less the amount of any income received on the security, 
upon tender of the security.  Upon rescission, a seller may recover the security, upon tender of the 
consideration paid for the security plus interest at the legal rate, less the amount of any income 
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received by the defendant on the security.  Damages recoverable under this section by a purchaser 
shall be an amount equal to the difference between (a) the price at which the security was bought 
plus interest at the legal rate from the date of purchase and (b) the value of the security at the time it 
was disposed of by the plaintiff plus the amount of any income received on the security by the 
plaintiff.  Damages recoverable under this section by a seller shall be an amount equal to the 
difference between (1) the value of the security at the time of the filing of the complaint plus the 
amount of any income received by the defendant on the security and (2) the price at which the 
security was sold plus interest at the legal rate from the date of sale.  Any tender specified in this 
section may be made at any time before entry of judgment.  

11 
12 
13 
14 
15 
16 
17 
18 

The court, in its discretion, may award a 19 
person obtaining relief under this section the reasonable attorney fees and costs of suit incurred in 20 
obtaining such relief.21 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Denies defrauded investors the ability to secure an award of attorney fees in an action to 
rescind the transaction or recover damages. 
 
This Resolution:  Permits the court, in its discretion, to order that a defrauded party who obtains relief 
shall recover his or her reasonable attorney fees and costs. 
 
The Problem:  Under Section 25501, a defrauded investor can either rescind a fraudulent securities 
transaction or recover damages.  Although such an action allows the investor to recoup the amount paid 
for the security or the losses sustained as a result (in cases where the security has already been disposed 
of), that “recovery” is always reduced by the fact that the investor has to pay attorney fees and costs.  This 
means that the investor is never made whole, which is the overall aim of such actions.  This, in turn, 
diminishes the effectiveness of the remedies and discourages attorneys from accepting the representation 
of defrauded investors. 
 
Recent instances of corporate misconduct and investment fraud have resulted in staggering losses to 
numerous investors, most of whom face extreme difficulties in recovering their losses without skilled 
representation.  Even if these persons are able to retain counsel, any recovery they obtain is made less 
effective because of the costs of prosecuting the claim.  Giving the courts the discretion to make an award 
of statutory attorney fees and costs in securities fraud cases would permit defrauded investors to have a 
full recovery, and would encourage attorneys to prosecute these important and timely cases that otherwise 
might go without representation. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Trevor & Weixel LLP, 300 Tamal Plaza, 
Suite 180, Corte Madera, California 94925, telephone (415) 924-7147, fax (415) 924-7159, e-mail 
jweixel@trevorweixel.com 
 
RESPONSIBLE FLOOR DELEGATE:  Jim Weixel 
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RESOLUTION 7-04-03 
 
DIGEST 
Securities Fraud Actions:  Statute of Limitations
Amends Corporations Code section 25506 to increase the statute of limitations for securities fraud 
actions.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons:   
This resolution amends Corporations Code section 25506 to increase the statute of limitations for 
securities fraud actions.  This resolution should be approved in principle because the proposed increases 
do not significantly impact the policies served by statutes of limitations and it brings California law into 
conformity with federal securities fraud law. 
 
Current law limits the time for commencing a securities fraud action to within one year of discovery of 
the fraud and within four years of the commission of the fraud.  This is less than the two-year/five year 
federal statute of limitations.  Although there are significant differences between state and federal claims 
for securities fraud (compare Bastian v. Petren Resources Corp. (7th Cir. 1990) 892 F.2d 680 with 
Bowden v. Robinson (1977) 67 Cal.App.3d 705), state courts have concurrent jurisdiction with federal 
courts on many types of federal securities claims (see Lakewood Bank and Trust Company v. Superior 
Court (1982) 129 Cal.App.3d 463, 468), and both types of claims may be brought in the same action.  It 
causes unnecessary confusion, particularly to the lay investor, if the period in which to take action differs.  
Even where there is no confusion it causes federal claims joined with state claims to be brought sooner 
than would otherwise be required. 
 
This resolution is a simple measure that would promote uniformity of law and thereby ease the judicial 
process.  This resolution has no significant negative impact on the twin statutory goals of repose and fresh 
evidence.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Corporations Code section 25506 to read as follows: 
 

§25506 1 
2 
3 

 No action shall be maintained to enforce any liability created under Section 25500, 25501, or 
25502 (or Section 25504 or Section 25504.1 insofar as they related to those sections) unless brought 
before the expiration of four five years after the act or transaction constituting the violation or the 
expiration of 

4 
one year two years after the discovery by the plaintiff of the facts constituting the 

violation, whichever shall first expire.
5 
6 
 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
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Existing Law:  Sets time limits on the filing of actions for securities fraud under the state securities laws 
that are at odds with the federal statutes of limitations on such causes of action. 
 
This Resolution:  Brings California’s statute of limitations on securities fraud into conformity with federal 
provisions. 
 
The Problem:  On July 30, 2002, the Sarbanes-Oxley Corporate and Criminal Fraud Accountability Act of 
2002, H.R. 3763, was signed into law.  Section 804 of the Act provides that an action seeking to recover 
for fraud under the federal securities laws must be brought within the earlier of two years after the 
plaintiff’s discovery of the facts constituting the fraud, or five years after the fraudulent act.  California’s 
securities laws, however, set forth much shorter time limits for filing actions. 
 
Actions to recover for securities fraud are usually based upon identical or similar provisions in federal and 
California law.  However, since the passage of the Sarbanes-Oxley Act, the time limits in which to 
enforce state law causes of action can expire before those applicable to the claims based on federal law.  
California should adopt Sarbanes-Oxley’s “two year/five year” statute of limitations, thus bringing state 
law into conformity with federal law and preserving the ability of investors and consumers to enforce 
their state law rights. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Trevor & Weixel LLP, 300 Tamal Plaza, 
Suite 180, Corte Madera, California 94925, telephone (415) 924-7147, fax (415) 924-7159, e-mail 
jweixel@trevorweixel.com 
 
RESPONSIBLE FLOOR DELEGATE:  Jim Weixel 
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Amendment to 07-05-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Business and Professions Code sections 22370 and 22379 to read as
follows:

1 §22370
2 (a) The Legislature finds that there are in the State of California members of the general
3 public who have ideas or inventions that they believe have substantial commercial value but which
4 members of the general public do not have the resources or expertise necessary to develop,
5 manufacture or market these ideas or inventions; that these members of the general public are
6 commonly referred to as "inventors"; that these inventors are generally not people who earn their
7 livelihood from developing, manufacturing, promoting or marketing ideas or inventions, from
8 manufacturing or marketing products, from publishing literary works or from owning, operating or
9 controlling commercial enterprises; that there is a significant number of persons who have realized

10 that inventors are willing to expend substantial sums for services represented to result in the
11 development, manufacture, promotion, sale or general exploitation of the commercial value of their
12 ideas or inventions; that these persons are frequently known as invention developers; that the
13 invention developers' services are generally offered for sums ranging from $500 to $12,000 plus
14 either a percentage of the income that may be derived from the sale or marketing of the idea or
15 invention or a partial ownership interest in the idea or invention; that the inventors generally have a
16 very passive role in the development, promotion, manufacture or sale of their ideas or inventions
17 after the contract with the invention developer is executed, usually doing little more than receiving
18 periodic reports from the invention developer; that when the services of a patent attorney or patent
19 agent are used, the inventor will sign a contract authorizing the invention developer to act as the
20 agent for the inventor in dealings with a patent attorney or patent agent and this particular agency
21 can create a conflict of interest between the inventor and the invention developer who desires to sell
22 its services; that an extremely small number of inventors to whom these invention developers offer
23 their services ever have their products sold or marketed; that there exists in connection with
24 invention development services, sales practices and business methods which have worked a fraud,
25 deceit, imposition, and financial hardship upon many people of this state; that existing legal
26 protection to consumers is inadequate to prevent these abuses; that the invention development
27 industry has a significant impact upon the economy and well-being of this state and its local
28 communities; and that the provisions of this chapter relating to such services are necessary for the
29 public welfare. 
30 (b) The Legislature declares that the purpose of this chapter is to safeguard the public
31 against fraud, deceit, imposition, and financial hardship, and to foster and encourage competition,
32 fair dealing, and prosperity in the field of invention development services by prohibiting or
33 restricting false or misleading advertising, onerous contract terms, harmful financial practices, and
34 other unfair, dishonest, deceptive, destructive, unscrupulous, fraudulent, and discriminatory
35 practices by which the public has been injured in connection with invention development services
36 but not to interfere with, or further regulate by this chapter, those persons who provide researching,
37 marketing, surveying, or other kinds of consulting services to professional manufacturers, marketers,
38 publishers or others purchasing such services as an adjunct to the traditional commercial enterprises
39 in which they engage as a livelihood.
40

41 §22379
42 Every contract for invention development services shall set forth in at least 10-point
43 boldface type, or equivalent size if handwritten, all of the following:



44 (a) The terms and conditions of payment required by Section 22373.
45 (b) A full and detailed description of the acts or services that the invention developer
46 undertakes to perform for the customer; however, the invention developer shall not agree to act as
47 the customer’s agent for dealings with a patent attorney or patent agent; the invention developer may
48 recommend a particular patent attorney or patent agent, but the invention developer shall not
49 interfere with the attorney-client relationship by acting as the customer’s agent for attorney-client
50 communications.  To the extent that the description of acts or services affords the invention
51 developer discretion to decide what acts or services are to be performed by the invention developer,
52 the invention developer shall exercise that discretion to promote the best interests of the customer.
53 (c) A statement whether the invention developer undertakes to construct one or more
54 prototypes, models, or devices embodying the customer's invention.
55 (d) A statement whether the invention developer undertakes to sell or distribute one or
56 more prototypes, models, or devices embodying the customer's invention.
57 (e) The name of the person or firm contracting to perform the invention development
58 services, the name under which said person or firm is doing or has done business as an invention
59 developer, and the name of any parent, subsidiary or affiliated company that may engage in
60 performing the invention development services. 
61 (f) The invention developer's principal business address and the name and address of its
62 agent in the State of California authorized to receive service of process.
63 (g) The business form of the invention developer, whether corporate, partnership, or
64 otherwise.
65 (h) A statement of the fee charged, a statement that a portion of the fee charged will be
66 paid as a commission or other similar payment, if in fact it is intended to be so paid, to a person
67 inducing, directly or indirectly, a customer to contract for the services of the invention developer,
68 which statement shall specify the names of the person or persons receiving said payment; and a
69 statement of the approximate portion of the fee charged, if any, that will be expended for services
70 relating to patent matters.
71 (i) A statement that the invention developer does not intend to expend more for the
72 invention development services than the fee charged the customer, if, in fact, it does not, and if it
73 does, a statement of the estimated expenditures of the invention developer in excess of the fee
74 received from the customer.
75 (j) If any oral or written representation of estimated or projected customer earnings is
76 made, a statement of such estimation or projection and the data upon which it is based.
77 (k) A single statement setting forth both (1) the total number of customers who have
78 contracted with the invention developer provided, however, that the number need not reflect those
79 customers who have contracted within the last 30 days, and (2) the number of customers that have
80 received, by virtue of the invention developer's performance of invention development services, an
81 amount of money in excess of the amount of money paid by such customers to the invention
82 developer.
83 (l) A statement that the invention developer is required to maintain all records and
84 correspondence relating to performance of the invention development services for that customer for
85 a period not less than three years after expiration of the term of the contract for invention
86 development services.
87 (m) The name and address of the custodian of all records and correspondence relating to
88 the performance of the invention development services.
89  (n) A statement that the records and correspondence required to be maintained by
90 subdivision (m) above will be made available to the customer or his representative for review and
91 copying at the customer' s expense on the invention developer's premises during normal business
92 hours upon seven days' written notice, said time period to begin from the date the notice is placed in
93 the United States mail properly addressed first-class postage prepaid.



94 (o) A statement of the expected date of completion of the invention development services.
95 (p) A statement as follows:
96 "Your potential patent rights may be adversely affected by any attempt to commercialize
97 your idea or invention before a patent application covering it is filed.  Nonconfidential disclosures
98 of your idea or invention may also trigger certain statutory deadlines for filing a patent application
99 in the United States and would prevent you from obtaining valid patent rights in countries whose

100 law provides that patent applications must be filed before there is a public disclosure.
101 "This contract between you and the invention developer is regulated by law.  The
102 invention developer is not qualified or permitted to advise you whether protection of your idea or
103 invention is available under the patent, copyright or trademark laws of the United States or any other
104 law.  This contract does not provide any patent, copyright or trademark protection for your idea or
105 invention.  If your idea or invention is patentable, copyrightable or subject to trademark protection,
106 or infringes an existing valid patent, copyright or trademark or a patent, copyright or trademark for
107 which application has been made, your failure to inquire into these matters may affect your rights to
108 your idea or invention."
109 (q) A statement that the invention developer shall not act as the customer’s agent for
110 dealings with a patent attorney or patent agent.

(Proposed new language underlined; language to be deleted stricken.)



RESOLUTION 7-05-03 
 

DIGEST 
Invention Development Services Contracts:  Developer’s Conflict of Interest 
Amends Business and Professions Code sections 22370 and 22379 to prohibit invention developers from 
acting as an inventor’s agent in dealings with a patent attorney or patent agent.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Related to resolution 7-09-03. 
 
Reasons: 
This resolution amends Business and Professions Code sections 22370 and 22379 to prohibit invention 
developers from acting as an inventor’s agent in dealing with a patent attorney or patent agent.  This 
resolution should be disapproved because, while it has a laudable goal, it is vaguely worded, wrongly 
placed and unnecessary.  
 
Individuals who believe they have build the proverbial “better mousetrap” are often very enthusiastic 
about the invention but overwhelmed by the patenting and licensing process.  These inventors are 
apparently easy targets for self-styled “invention developers” who often slowly defraud small-scale 
inventors out of large sums of money.  In response, in 1975 the Legislature passed Business and 
Professions Code sections 22370 - 22395 (the “Act”) with the announced goal of “safeguard[ing] the 
public” from invention developers’ “unfair, dishonest, deceptive, destructive, unscrupulous [and] 
fraudulent practices.”  (Bus. & Prof. Code, § 22370, subd. (b).)  One method invention developers 
apparently use to defraud inventors is to place themselves as the sole conduit for communications 
between the inventor and his/her patent attorney.  Any warnings the attorney may issue about the 
foolishness of the enterprise do not reach the inventor.  This resolution seeks to correct this problem by 
(a) setting forth “findings” in section 22370 that it is a conflict of interest for the invention developer to 
act as the inventor’s agent in dealings with the patent attorney/agent, and (b) at section 22379 prohibit the 
invention developer from agreeing to act as the inventor’s agent for dealings with the patent 
attorney/agent.   
 
This resolution’s  “finding” language, at section 22370, is in part too vague and in part too detailed and so 
presents more legal problems than it solves.  For example, at resolution line 20 the term “customer” 
appears before that term is defined in the Act.  At line 21 the resolution does not stop at prohibiting a 
conflict of interest but specifies conflicts between “the customer’s legal interest” and the developer’s 
“pecuniary interest.”  This raises the question of whether there are interests outside these specific terms 
which are permitted to conflict. 
 
The amendment to section 22379 is unnecessary and potentially confusing.  That section, at subdivision 
(b), already states “the invention developer shall exercise [his or her] discretion to promote the best 
interests of the customer.”  At section 22395, the Act creates a duty for the invention developer to keep all 
the inventor’s disclosures regarding the invention confidential.  Should a court ever interpret these 
sections (there does not appear to be any published case doing so) these provisions should be sufficient 
for a court to find the developer must not act in conflict with the inventor/customer’s interests.  Even if an 
affirmative statement of the invention developer’s duty was necessary, section 22379 is not the 
appropriate placement.  That section limits itself to listing of what “[e]very contract for invention 
development services shall set forth . . .  .“  Because this amendment concerns duties, rather than contract 
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clauses, at best it will cause confusion in contract drafting and at worst the intended benefits will be lost 
by misplacement. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Business and Professions Code sections 22370 and 22379 to read as 
follows: 
 

§22370 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 

 (a) The Legislature finds that there are in the State of California members of the general 
public who have ideas or inventions that they believe have substantial commercial value but which 
members of the general public do not have the resources or expertise necessary to develop, 
manufacture or market these ideas or inventions; that these members of the general public are 
commonly referred to as "inventors"; that these inventors are generally not people who earn their 
livelihood from developing, manufacturing, promoting or marketing ideas or inventions, from 
manufacturing or marketing products, from publishing literary works or from owning, operating or 
controlling commercial enterprises; that there is a significant number of persons who have realized 
that inventors are willing to expend substantial sums for services represented to result in the 
development, manufacture, promotion, sale or general exploitation of the commercial value of their 
ideas or inventions; that these persons are frequently known as invention developers; that the 
invention developers' services are generally offered for sums ranging from $500 to $12,000 plus 
either a percentage of the income that may be derived from the sale or marketing of the idea or 
invention or a partial ownership interest in the idea or invention; that the inventors generally have a 
very passive role in the development, promotion, manufacture or sale of their ideas or inventions 
after the contract with the invention developer is executed, usually doing little more than receiving 
periodic reports from the invention developer;

13 
14 
15 
16 
17 

 that when the services of a patent attorney or patent 18 
agent are used, the customer will sign a contract authorizing the invention developer to act as the 19 
agent for the customer in dealings with a patent attorney or patent agent and this particular agency 20 
can create a conflict of interest between the customer’s legal interest and the pecuniary interest of the 21 
invention developer who desires to sell its services; that an extremely small number of inventors to 
whom these invention developers offer their services ever have their products sold or marketed; that 
there exists in connection with invention development services, sales practices and business methods 
which have worked a fraud, deceit, imposition, and financial hardship upon many people of this 
state; that existing legal protection to consumers is inadequate to prevent these abuses; that the 
invention development industry has a significant impact upon the economy and well-being of this 
state and its local communities; and that the provisions of this chapter relating to such services are 
necessary for the public welfare.  

22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 

 (b) The Legislature declares that the purpose of this chapter is to safeguard the public against 
fraud, deceit, imposition, and financial hardship, and to foster and encourage competition, fair 
dealing, and prosperity in the field of invention development services by prohibiting or restricting 
false or misleading advertising, onerous contract terms, harmful financial practices, and other unfair, 
dishonest, deceptive, destructive, unscrupulous, fraudulent, and discriminatory practices by which 
the public has been injured in connection with invention development services but not to interfere 
with, or further regulate by this chapter, those persons who provide researching, marketing, 
surveying, or other kinds of consulting services to professional manufacturers, marketers, publishers 
or others purchasing such services as an adjunct to the traditional commercial enterprises in which 
they engage as a livelihood. 
 
§22379
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 Every contract for invention development services shall set forth in at least 10-point 
boldface type, or equivalent size if handwritten, all of the following: 

42 
43 
44 
45 

 (a) The terms and conditions of payment required by Section 22373. 
 (b) A full and detailed description of the acts or services that the invention developer 
undertakes to perform for the customer; however, the invention developer shall not agree to act as 46 
the customer’s agent for dealings with a patent attorney or patent agent; the invention developer may 47 
recommend a particular patent attorney or patent agent, but the invention developer shall not 48 
interfere with the attorney-client relationship by acting as the customer’s agent for attorney-client 49 
communications.  To the extent that the description of acts or services affords the invention 
developer discretion to decide what acts or services are to be performed by the invention developer, 
the invention developer shall exercise that discretion to promote the best interests of the customer. 

50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 
74 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 
91 

 (c) A statement whether the invention developer undertakes to construct one or more 
prototypes, models, or devices embodying the customer's invention. 
 (d) A statement whether the invention developer undertakes to sell or distribute one or 
more prototypes, models, or devices embodying the customer's invention. 
 (e) The name of the person or firm contracting to perform the invention development 
services, the name under which said person or firm is doing or has done business as an invention 
developer, and the name of any parent, subsidiary or affiliated company that may engage in 
performing the invention development services.  
 (f) The invention developer's principal business address and the name and address of its 
agent in the State of California authorized to receive service of process. 
 (g) The business form of the invention developer, whether corporate, partnership, or 
otherwise. 
 (h) A statement of the fee charged, a statement that a portion of the fee charged will be 
paid as a commission or other similar payment, if in fact it is intended to be so paid, to a person 
inducing, directly or indirectly, a customer to contract for the services of the invention developer, 
which statement shall specify the names of the person or persons receiving said payment; and a 
statement of the approximate portion of the fee charged, if any, that will be expended for services 
relating to patent matters. 
 (i) A statement that the invention developer does not intend to expend more for the 
invention development services than the fee charged the customer, if, in fact, it does not, and if it 
does, a statement of the estimated expenditures of the invention developer in excess of the fee 
received from the customer. 
 (j) If any oral or written representation of estimated or projected customer earnings is 
made, a statement of such estimation or projection and the data upon which it is based. 
 (k) A single statement setting forth both (1) the total number of customers who have 
contracted with the invention developer provided, however, that the number need not reflect those 
customers who have contracted within the last 30 days, and (2) the number of customers that have 
received, by virtue of the invention developer's performance of invention development services, an 
amount of money in excess of the amount of money paid by such customers to the invention 
developer. 
 (l) A statement that the invention developer is required to maintain all records and 
correspondence relating to performance of the invention development services for that customer for a 
period not less than three years after expiration of the term of the contract for invention development 
services. 
 (m) The name and address of the custodian of all records and correspondence relating to 
the performance of the invention development services. 
  (n) A statement that the records and correspondence required to be maintained by 
subdivision (m) above will be made available to the customer or his representative for review and 
copying at the customer' s expense on the invention developer's premises during normal business 
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hours upon seven days' written notice, said time period to begin from the date the notice is placed in 
the United States mail properly addressed first-class postage prepaid. 

92 
93 
94 
95 
96 
97 
98 
99 

100 
101 
102 
103 
104 
105 
106 
107 
108 

 (o) A statement of the expected date of completion of the invention development services. 
 (p) A statement as follows: 
 "Your potential patent rights may be adversely affected by any attempt to commercialize 
your idea or invention before a patent application covering it is filed.  Nonconfidential disclosures of 
your idea or invention may also trigger certain statutory deadlines for filing a patent application in 
the United States and would prevent you from obtaining valid patent rights in countries whose law 
provides that patent applications must be filed before there is a public disclosure. 
 "This contract between you and the invention developer is regulated by law.  The 
invention developer is not qualified or permitted to advise you whether protection of your idea or 
invention is available under the patent, copyright or trademark laws of the United States or any other 
law.  This contract does not provide any patent, copyright or trademark protection for your idea or 
invention.  If your idea or invention is patentable, copyrightable or subject to trademark protection, 
or infringes an existing valid patent, copyright or trademark or a patent, copyright or trademark for 
which application has been made, your failure to inquire into these matters may affect your rights to 
your idea or invention."

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Ventura County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Does not recognize the existence of the potential for conflict of interest between invention 
developers and patent attorneys/agents, to the detriment of customers.   
 
This Resolution:  Recognizes and sets safeguards to prevent such conflicts of interest.  
 
The Problem:  The legislative intent for protecting the public by creation of this section in 1975 has been 
ineffective in curbing the fraudulent business practices of some invention developers.  In the late 1990’s 
the Federal Trade Commission conducted a sting operation entitled “Project Mousetrap”.  The findings 
are provided at www.ftc.gov/opa/1997/9707/mouse.htm.   Federal intervention clearly illustrates the 
present statute is ineffective and California citizens continue to be the targets of fraud and deceit by 
invention developers.   
 
Presently, an invention developer can act as the customer’s agent or representative for dealing directly 
with a patent attorney or patent agent.  In situations where an invention developer is steering business to a 
particular patent attorney/agent, the attorney/agent may be reluctant to recommend against preparing a 
patent application for fear of losing the stream of referrals from the invention developer.  Likewise, the 
invention developer desires a maximum compensation from the customer and may therefore withhold 
information from the patent attorney/agent which may bear on whether the customer’s invention is indeed 
patentable and more importantly, whether the customer should spend many thousands of dollars to obtain 
a patent of questionable value.  Because of the previous legislative findings regarding their character, 
invention developers should not be permitted to be the conduit through which all critical information 
passes from the customer to the patent attorney/agent. 
 
This resolution would permit an invention developer to recommend a particular patent attorney/agent, but 
it shall not agree to act as the customer’s agent or representative.  The customer’s best interests will be 
served by direct dealings with a patent attorney/agent so the attorney-client relationship is preserved and 
conflict of interest is minimized.  
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IMPACT STATEMENT 
 
This resolution does not affect other law, statute or rule. 
 
AUTHORS AND/OR PERMANENT CONTACT:  Ralph D. Chabot, 2310 East Ponderosa Drive, Suite 
4, Camarillo, CA 93010-4747; tel (805) 388-5028; e-mail rdc@chabotlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Ralph D. Chabot 
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RESOLUTION 7-06-03 
 

DIGEST 
Invention Development Services Contracts:  Definition of Customer 
Amends Business and Professions Code section 22371 to increase the dollar amount defining a protected 
“customer.” 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Business and Professions Code section 22371 to increase the dollar amount 
defining a protected “customer.”  This resolution should be approved in principle because this amount, 
which has not changed since 1975, should be adjusted to once again encompass the prime targets of 
invention development scam artists. 
 
In 1975, in response to the growing problem of fraudulent invention developers extracting money from 
small-scale inventors, the Legislature enacted Business and Professions Code sections 22370 - 22395 (the 
“Act”).  Section 22371, subdivision (b), still uses the definition of “customer” crafted in 1975:  a person 
or entity with a net worth of less than $100,000 or gross receipts of less than $50,000 from any source.  In 
1975 this was a person of modest wealth.  This resolution seeks to raise the ceiling to $1,000,000 net or 
$200,000 gross per source.  This is reasonable because the Legislature’s likely purpose was to protect 
individual inventors who have sufficient income to dally with inventions and invest enough money to 
make it worth a scam artist’s while.  Today, a person with a net worth of only $100,000 is no longer a 
worthy target as he/she will soon run out of money.  This increase in the dollar definition of “customer” is 
necessary to protect the most likely class of victims. 
 
There are parallel federal statutes, designed to protect inventors from “invention promoters,”  which set 
no dollar limit for “customer.”  (35 U.S.C. § 297(c))  However, there is little reason for a California 
citizen to file suit under those statutes as the damages are generally lower.  (Compare, Bus. & Prof. Code, 
§ 22386 with 35 U.S.C. § 297(b).)    
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Business and Professions Code section 22371 to read as follows: 
 
1 
2 
3 
4 

§22371 
 As used in this chapter, the following words have the following meanings:  

 (a) "Contract for invention development services" shall include a contract by which an 
invention developer undertakes to develop or promote an invention for a customer.  

 (b) "Customer" shall include any person, firm, corporation, or other entity that is solicited 5 
by, inquires about or seeks the services of, or enters into a contract for invention development 6 
services with an invention developer, except (1) any department or agency of the federal, state, or 7 
local government, (2) any charitable, scientific, educational, religious, or other organization qualified 8 
under Section 501(c)(3) or described in Section 170(b)(1) (a) of the Internal Revenue Code of 1954, 9 
as amended, and (3) any person, firm, corporation, or other entity regularly engaged in a trade, 10 
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business, or profession which has either a net worth of one million dollars ($1,000,000) or more; or 11 
gross receipts from any single source of two hundred thousand dollars ($200,000) or more during the 12 
calendar year in which any contract for invention development services is signed.13 

14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 

 (c) "Invention" shall mean (1) an invention, (2) an idea, (3) a concept, or (4) any 
combination thereof. 
 (d) "Invention developer" shall mean any person, firm, corporation, or association, and the 
agents, employees, or representatives of such person, firm, corporation, or association that develops 
or promotes or offers to develop or promote an invention, except (1) any department or agency of the 
federal, state, or local government, (2) any charitable, scientific, educational, religious, or other 
organization qualified under Section 501(c)(3) or described in Section 170(b)(1)(a) of the Internal 
Revenue of Code 1954, as amended, (3) any person, firm, corporation, association, or other entity 
whose gross receipts from contracts for invention development services, as defined in subdivision (a) 
of Section 22371, do not exceed 10 percent of its gross receipts from all sources during the fiscal 
year preceding the year in which any contract for invention development services is signed, or (4) 
any person, firm, corporation, association or other entity that does not charge a fee for invention 
development services.  For the purposes of this paragraph, "fee" shall include any payment made by 
the customer to such entity including reimbursements for expenditures made or costs incurred by 
such entity but shall not include any payment made from a portion of the income received by a 
customer by virtue of invention development services performed by such entity. 
 (e) "Invention development services" shall include acts required or promised to be 
performed, or actually performed, or both, by an invention developer for a customer.

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Ventura County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Monetary parameters for the definition of “customer” have not been adjusted for inflation 
since this section became law in 1975.   

 
This Resolution:  Amends the income and net worth limits established in 1975 to better reflect present 

ay costs. d 
The Problem:  The legislative definition for “customer” sets forth income or net worth limitations on who 
may sue under this section.  Since no revisions have been made to the law in over 25 years, present day 
value of these limitations have been eroded by inflation and has reduced the number of individuals who 
my sue under this section.  
 
IMPACT STATEMENT 
 
This resolution does not affect other law, statute or rule. 
 
AUTHORS AND/OR PERMANENT CONTACT:  Ralph D. Chabot, 2310 East Ponderosa Drive, Suite 
4, Camarillo, CA   93010-4747; tel (805) 388-5028; e-mail rdc@chabotlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Ralph D. Chabot 
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Ralph D. Chabot
Adjusting 1974 values to present day



Amendment to 07-07-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Business and Professions Code section 22389 to read as follows:

1 §22389
2 Every invention developer rendering or offering to render invention development services in
3 this state shall maintain a bond issued by a surety company admitted to do business in this state. The
4 principal sum of the bond shall be 510 percent of the invention developer's gross income from the
5 invention development business in this state during the invention developer's last fiscal year, except
6 that the principal sum of the bond shall not be less than twenty-five one hundred thousand dollars ($
7 25,000 100,000) in the first or any subsequent year of operations.  A copy of such bond shall be
8 filed with the Secretary of State prior to the time the invention developer first commences business
9 in this state.  The invention developer shall have 90 days after the end of each fiscal year within

10 which to change the bond as may be necessary to conform to the requirements of this section.

(Proposed new language underlined; language to be deleted stricken.)



RESOLUTION 7-07-03 
 

DIGEST 
Invention Development Services Contracts:  Required Bond 
Amends Business and Professions Code section 22389 and adds section 22389.1 to increase the invention 
developer’s minimum bond amount and set the bond term. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Business and Professions Code section 22389 and adds section 22389.1 to 
increase the invention developer’s minimum bond amount and set the bond term.  This resolution should 
be disapproved because the proposed section 22389.1 conflicts with section 22389 and is otherwise 
ambiguous. 
 
This resolution amends section 22389 to increase the bond amount required by an invention developer in 
order to do business in California from 5% to 10% of the developer’s gross income for the previous year 
and to increase the minimum bond amount from $25,000 to $100,000.  Both increases are reasonable 
because the amounts have not been raised since 1975 and because these higher amounts will help 
dissuade disreputable companies from offering invention development services in California.   
 
However, the proposed new section 22389.1 is irreparably flawed.  The language is excessive in part 
because it places analysis into a statute that should merely set the bonding period; ambiguous in part 
because it does not define the date from which the two years of prior acts coverage should be judged or 
what “prior acts” are; and conflicts with section 22389 in part because section 22389 deals with the bond 
period for covering all of that invention developer’s service contract claims while section 22389.1 deals 
with the bond period for covering any one particular claim.  This section may also be unnecessary, in light 
of the general bonding statutes at Code of Civil Procedure sections 995.420 and 995.430. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Business and Professions Code section 22389 and to add Business and 
Professions Code section 22389.1 to read as follows: 
 

§22389 1 
2 
3 

 Every invention developer rendering or offering to render invention development services in 
this state shall maintain a bond issued by a surety company admitted to do business in this state. The 
principal sum of the bond shall be 10 percent of the invention developer's gross income from the 
invention development business in this state during the invention developer's last fiscal year, except 
that the principal sum of the bond shall not be less than 

4 
5 

one hundred thousand dollars ($100,000) in 
the first or any subsequent year of operations.  A copy of such bond shall be filed with the Secretary 
of State prior to the time the invention developer first commences business in this state.  The 
invention developer shall have 90 days after the end of each fiscal year within which to change the 
bond as may be necessary to conform to the requirements of this section. 

6 
7 
8 
9 

10 
11  

§22389.1   12 
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 (a) A customer entering into a contract with an invention developer typically contracts for 13 
the services of a patent agent or attorney through the invention developer.  Obtaining a patent can 14 
usually exceed two years and the filing of the patent application may be more than a year after 15 
entering into the contract.  It is therefore necessary that the bond period cover a time from contract 16 
formation to a reasonable time following issuance of a patent; i.e. 4 years. 17 
 (b) The bond issued by a surety shall provide coverage for a term of 4 years in addition to 18 
covering prior acts of two years.19 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Ventura County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Does not clearly identify bond coverage and the minimum bond requirement has not been 
adjusted for inflation in 25 years.  
 
This Resolution:  Raises the minimum required bond from $25,000 to $100,000 and identifies the term of 
the bond as 4 years including 2 year prior acts coverage.  
The Problem:  The minimum bond amount has not been adjusted since 1975 and should be adjusted to 
account for inflation.  The bond requirement, although well intentioned, is vague and open to multiple 
interpretation.  The current minimum bond of $25,000.00 typically costs less than $500.00; presumably 
because few, if any bonds have been claimed in over twenty-five years this law has been in effect.  This is 
not because fraudulent activity does not occur; fraudulent activity has been pervasive nationwide as 
evidenced by the Federal Trade Commission sting operation entitled Project Mousetrap conducted in the 
late 1990’s.  (See, www.ftc.gov/opa/1997/9707/mouse.htm.)  The protection the bond affords is severely 
restricted because of time delays built-in to the process.  A customer typically either will make a complete 
up-front payment or will agree to an installment payment plan.  Little is done for the customer for nearly a 
year while appeasing the customer that the work will be completed shortly.  Even longer delays are built 
in when a patent application is filed since it usually takes the United States Patent and Trademark Office 
more than eighteen months to respond and the overall patenting process can take two years or longer.  In 
the end, many customers find the work unsatisfactory.  However, since a significant period of time has 
past, the insurance company will refuse to honor the bond because the contract was signed outside its 
two-year term.  In order to protect the customer as has been the intent of the legislature, the bond term 
should be increased from two years to four years and include a two year prior acts provision.  The prior 
acts provision would clear any confusion and would require the surety to cover any contracts which were 
entered into up to two years before the term of the present bond. 
 
IMPACT STATEMENT 
 
This resolution does not affect other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Ralph D. Chabot, 2310 East Ponderosa Drive, Suite 4, 
Camarillo, CA   93010-4747; tel (805) 388-5028;  e-mail rdc@chabotlaw.com  
 
RESPONSIBLE FLOOR DELEGATE:  Ralph D. Chabot 
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Amendment to 07-08-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Business and Professions Code section 22391.1 to read as follows:

1 §22391.1
2 (a) The Secretary of State shall enforce the provisions of this title that govern the filing and
3 maintenance of bonds and deposits in lieu of bonds.
4 (b) The Secretary of State shall charge and collect a filing fee not to exceed the cost of filing
5 the bond or the deposit in lieu of a bond pursuant to Section 995.710 of the Code of Civil Procedure.
6 (c) The Secretary of State shall create and maintain a section on its website specifically
7 listing those invention developers in compliance with Section 22389, the date the bond was posted
8 and the date the bond is due to expire.

 
(Proposed new language underlined; language to be deleted stricken.)
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RESOLUTION 7-08-03 
 

DIGEST 
Invention Development Services Contracts:  Developer’s Advertising 
Amends Business and Professions Code section 22391.1 and adds section 22391.2 to require the 
Secretary of State to list bonded invention developers on a website and to require that media outlets cease 
running an invention developer’s advertisements upon notice that it is not properly bonded. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
Amends Business and Professions Code section 22391.1 and adds section 22391.2 to require the 
Secretary of State to list bonded invention developers on a website and to require that media outlets cease 
running an invention developer’s advertisements upon notice that it is not properly bonded.  This 
resolution should be disapproved because it creates an unwarranted burden on the Secretary of State and 
interferes disproportionately with the rights of the media and invention developers to advertise.   
 
This resolution amends section 22391.1 to require the Secretary of State to create a website listing 
invention developers who are in compliance with the bonding requirements of section 22389.  It is 
unclear whether the financial burden of such website could be supported by the $30.00 fee the Secretary 
of State currently charges invention developers who file their required annual proof of bond.  (Bus. & 
Prof. Code § 22391.1, subd. (b); Form SFSB-409, Rev. 1/03.)  The expense of maintaining this website 
might be very high if the amendments proposed for section 22391.2 are enacted.  Clerical mistakes or 
even late postings could result in canceled advertisements and lost business for innocent invention 
developers.  Without more information about the cost of the website, and given the current fiscal crisis, 
this burden on the Secretary appears too high.   
 
This resolution also adds section 22391.2 to require media outlets to cease running an invention 
developer’s advertisement upon “written notice” from any citizen that the developer has not posted the 
required bond.  The media outlet may only resume running the advertisement once it “verifies” that the 
invention developer is properly bonded.  This proposed new statute is excessive in part because 
subdivision (a) places “findings”-type language in a statute that should merely state what acts the state 
requires; is ambiguous in part because subdivision (b) is missing “not” at line 16 and does not define 
“notice” any more than that it must be in writing; and is unrealistic in part because subdivision (c) makes 
private media outlets into private attorney generals by requiring them to “verify” that an invention 
developer “is in compliance” with the bonding statute.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Business and Professions Code section 22391.1 and add Business and 
Professions Code section 22391.2 to read as follows: 
 

§22391.1 1 
2 
3 
4 
5 

 (a) The Secretary of State shall enforce the provisions of this title that govern the filing and 
maintenance of bonds and deposits in lieu of bonds. 
 (b) The Secretary of State shall charge and collect a filing fee not to exceed the cost of filing 
the bond or the deposit in lieu of a bond pursuant to Section 995.710 of the Code of Civil Procedure. 
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 (c) The Secretary of State shall create and maintain a section on its website specifically 6 
listing those invention developers in compliance with Section 22389, the date the bond was posted 7 
and the date the bond is due to expire. 8 

9  
§22391.210 
 (a) Some invention developers have advertised their services in this state even though they 11 
have not complied with Section 22389.  In order to best serve the public, the following may be used 12 
by any citizen of this state to preclude illegal advertising by an invention developer.  13 
 (b) If a newspaper, television, or radio station located in this state runs an advertisement for 14 
an invention developer who has complied with Section 22389, upon receiving written notice by any 15 
citizen of this State, the advertiser shall discontinue the running of said advertisements within four 16 
business days.  17 
 (c) If a newspaper, television, or radio station located in this State discontinues an 18 
advertisement pursuant to subdivision (b), above, it may not resume the running of the advertisement 19 
until it verifies that the invention developer is in compliance with Section 22389 by the posting 20 
described in Section 22391.1(c).  21 

  
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Ventura County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Fails to enforce the bond requirement of Section 22389 upon invention developers who do 
business in this state.  
This Resolution:  Requires the Secretary of State to create a website for listing of invention developers 
who have complied with Section 22389 and requires advertisers to cancel or remove any advertising of an 
nvention developer upon proper notice and verification.  i 

The Problem:  The legislative intent for protecting the public by creation of this section has been 
ineffective in curbing the fraudulent business practices of some invention developers.  Although Section 
22389 sets forth bond requirements to be satisfied by invention developers, the Secretary of State has no 
enforcement mechanism to enforce this provision.  Invention developers are therefore free to contract 
with local television, radio and newspapers to advertise their services even though they are in violation of 
the law.  Without a bond in place, it is possible that an invention developer upon being sued could simply 
go out of business with any sort of recovery being speculative at best.   
 
It is understood that it would be an undue burden for advertisers to monitor all legal requirements for each 
of their clients.  Understanding this dilemma, thia resolution attempts to balance the public’s need for 
protection with the burden to be placed on advertisers.  With the creation of the internet, access to 
information, particularly government information, can be readily accessed.  This resolution would require 
the Secretary of State to maintain a website where a listing of all invention developers who have complied 
with the bond requirements will be posted.   
 
Invention developers are believed to generate a significant amount of their income from advertising in 
newspapers and on television and radio stations in this state.  Should an invention developer advertise in 
this state, any citizen would be able to access the Secretary of State website and determine whether that 
invention developer has indeed complied with Section 22389.  If the invention developer has not 
complied, the citizen may then notify the advertiser in writing that the invention developer is in violation 
of Section 22389 and that the advertising should be pulled or canceled.  Upon receipt of such a letter, the 
advertiser would have four business days to verify compliance with Section 22389.  Verification would be 
a simple process.  The advertiser would access the Secretary of State website and see for itself whether 
the invention developer is listed on the website.  If the advertiser verifies the invention developer has not 



complied with Section 22389, the advertiser would be required to discontinue the advertisement until the 
invention developer has complied with the law.   
 
The minimal amount of effort required on the part an advertiser is believed to be outweighed by the 
benefits to the general public.  The advertiser would be doing a public service in that discontinuing the 
advertisements will encourage the invention developer to post the necessary bond so its advertisement can 
resume; or if it doesn’t, the public is protected from viewing advertising of a business not complying with 
the law.  
 
IMPACT STATEMENT 
 
This resolution does not affect other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Ralph D. Chabot, 2310 East Ponderosa Drive, Suite 4, 
Camarillo, CA   93010-4747; tel (805) 388-5028;  e-mail rdc@chabotlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Ralph D. Chabot 
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RESOLUTION 7-09-03 
 

DIGEST 
Invention Development Services Contracts:  Statute of Limitations 
Adds Business and Professions Code section 22389.2 to create a special statute of limitations for civil 
actions against invention developers and to establish where venue may be sited.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Related to resolution 7-05-03 
 
Reasons: 
This resolution adds Business and Professions Code section 22389.2 to create a special statute of 
limitations for civil actions against invention developers and to establish where venue may be sited.  This 
resolution should be disapproved because it does not solve the problem identified by the proponent and, 
in certain circumstances, may unduly shorten other limitations periods already covering civil actions 
against invention developers.  
 
The delays described by the proponent may justify the creation of a special statute of limitations for civil 
actions against invention developers.  However, if the delays truly create a situation where an inventor 
does not receive his or her patent until four years after the contract is signed, then a four-year statute of 
limitations could be too short.  This resolution also seems to give the customer fewer rights by cutting off 
other limitations periods that may be available under other legal theories, such as breach of contract 
(which runs from the breach), misrepresentation and violation of statute.  The special extension of the 
proposed four-year statue of limitations by one year from the date of issuance of the patent where the 
invention developer acts as the customer’s agent does not remedy this flaw.  The more logical solution 
would be to have the statute run from breach, rather than execution, of the contract.  Finally, there is no 
reason offered why failure to obtain a bond should allow the inventor to choose venue where other 
violations do not.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Business and Professions Code section 22389.2 to read as follows: 
 

§22389.2  1 
 (a) The statute of limitations for bringing an action upon this chapter is: a) four years from 2 
the date the contract is entered into; or, b) one year subsequent to the issuance of a patent if the 3 
invention developer violates this section by acting as the customer’s agent/representative with a 4 
patent attorney or patent agent; whichever is longer. 5 
 (b) If an invention developer fails to provide the Secretary of State notice that a bond has 6 
been obtained as required by Section 22389, the invention developer waives any right to challenge 7 
venue in any county of this state.8 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Ventura County Bar Association 
 
STATEMENT OF REASONS 
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Existing Law:  Does not clearly identify the appropriate statute of limitations and proper venue for a 
customer to file a lawsuit.  
 
This Resolution:  Codifies the statute of limitations and venue for bringing an action under this section. 
 
The Problem:  The invention developer typically does little for the customer for nearly a year after a 
contract is signed while appeasing the customer that the work will be completed in a timely manner.  
Even longer delays are built in when a patent application is filed since it usually takes the United States 
Patent and Trademark Office more than eighteen months to respond and the overall patenting process can 
take two years or longer.  It is entirely probable that in certain instances, the customer will not receive his 
or her patent until after four years subsequent to entering into the contract with the invention developer.  
The intent of the resolution is to provide a statute of limitations of four years but if the invention 
developer acts as the customer’s agent to the patent attorney/agent, establishing a conflict of interest, the 
statute of limitations will be 1 year following the issue date of the patent.  With respect to venue, failure 
to provide the Secretary of State with notice that a bond had been obtained will permit a customer to sue 
in any county of this state.  This would be similar to the ruling set forth in Easton v. Superior Court 
(1970) 12 Cal.App.3d 243 (a foreign corporation that has not filed the statement required by Corporations 
Code section 2105 may be sued in any venue). 
 
IMPACT STATEMENT 
 
This resolution does not affect other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Ralph D. Chabot, 2310 East Ponderosa Drive, Suite 4, 
Camarillo, CA 93010-4747; tel (805) 388-5028;  e-mail rdc@chabotlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Ralph D. Chabot 
 

 
07-09-2 



RESOLUTION 7-10-03 
 
DIGEST 
Financial Institutions:  Restricting Disclosure of Personal Information
Adds Financial Code section 4050 et seq. to restrict financial institutions’ disclosure of personal financial 
information without the consumer’s consent. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution adds Financial Code section 4050 et seq. to restrict financial institutions’ disclosure of 
personal financial information without the consumer’s consent.  This resolution should be approved in 
principle because Californians should be able to control dissemination of their personal information. 
 
Under federal law (the Gramm-Leach Bliley Act, 15 U.S.C., § 6801 et seq.), financial institutions may 
disclose their customers’ nonpublic personal information to affiliates of the institution and, unless the 
consumer directs otherwise (i.e., “opts out”), to unaffiliated third parties.  Under this resolution (which 
contains complex definitions, qualifications, and exceptions), financial institutions must give consumers 
an opportunity to elect what disclosures are permissible.  Having properly afforded that opportunity, 
financial institutions generally (a) may disclose to affiliates unless the consumer opts out but (b) may not 
disclose to unaffiliated others unless the consumer affirmatively consents (i.e., “opts in”).  Failure to 
comply is punishable by civil penalties up to $2,500 per violation, but not to exceed $500,000 per 
occurrence, for negligent disclosures.  Civil penalties double if a violation results in identity theft. 
 
Our information age poses privacy risks and increases hazards like identity theft.  All other things being 
equal, individuals should be able to control dissemination of their personal information.  Therefore, unless 
the burdens of compliance are demonstrably too great, the presumption should be in favor of empowering 
Californians to choose.    
 
This resolution is similar to Senate Bill No. 1, Regular Session 2002-2003, which passed the Senate with 
amendments on March 3, 2003, and has been further amended in the Assembly, where it is pending as of 
June 15, 2003.  
 
SECTION/COMMITTEE REPORT 
 
BUSINESS LAW SECTION, STATE BAR OF CALIFORNIA 
 
Resolution 7-10-03 advocates the adoption of financial privacy legislation in California in the form of 
SB1 (2003) that was introduced by State Senator Jackie Speier.  The Financial Institutions Committee of 
the Business Law Section (the “Committee”) believes that it would be inappropriate for the Conference of 
Delegates California Bar Associations (“CDCBA”), or the State Bar to take sides in the debate on this 
extremely political issue.  SB1 is the subject of powerful and varied efforts to shape the final legislation 
by numerous factions with wildly differing points of view.  Many consumer-oriented organizations have 
endorsed SB1 or the concepts behind it.  Even the financial services industry itself does not speak with 
one voice.  The Chairman of E-Loan, Inc. is backing an initiative that is even more privacy-protective 
than SB1, while some banking companies are extremely concerned that SB1 in its current form will 
damage their business and deny customers such benefits as interstate banking and convenient access to an 
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array of investment options.   
 
In this politically charged and rather noisy debate, the Committee believes it is inappropriate for the 
CDCBA, or the State Bar to endorse one group’s point of view.  This is not a matter in which the 
expertise of attorneys in the drafting of laws and the administration of justice is of any particular 
significance.  Whether affiliated financial services companies should be able to trade customer 
information easily, and whether it should be easy or hard for third parties to market to bank, brokerage 
and insurance customers, are questions resolved by considerations of privacy, personal autonomy and 
economic efficiency.  We believe that broad-based attorney organizations will only squander their 
credibility by leaping into a political fray that has little to do with the special skills and experience of 
attorneys. 
 
Accordingly, the Committee strongly recommends that the CDCBA not adopt this proposed resolution. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Financial Code Division 1.2, sections 4050, 4051, 4051.5, 4052, 4053, 
4053.5, 4054, 4054.6, 4056, 4056.5, 4057, 4058, 4058.5 and 4059 to read as follows: 
 

§40501 
 This division shall be known and may be cited as the California Financial Information 2 
Privacy Act.  3 

4  
§40515 
 (a) The Legislature intends for financial institutions to provide their consumers notice and 6 
meaningful choice about how consumers’ nonpublic personal information is shared or sold by their 7 
financial institutions.  8 
 (b) It is the intent of the Legislature in enacting the California Financial Information Privacy 9 
Act to afford persons greater privacy protection than those provided in Public Law 106–102, the 10 
federal Gramm-Leach-Bliley Act, and that this division be interpreted to be consistent with that 11 
purpose.  12 

13  
§4051.514 
 (a) The Legislature finds and declares all of the following:  15 
 (1) The California Constitution protects the privacy of California citizens from unwarranted 16 
intrusions into their private and personal lives.  17 
 (2) Federal banking legislation, known as the Gramm-Leach-Bliley Act, which breaks down 18 
restrictions on affiliation among different types of financial institutions, increases the likelihood that 19 
the personal financial information of California residents will be widely shared among companies.  20 
 (3) The policies intended to protect financial privacy imposed by the Gramm-Leach-Bliley 21 
Act are inadequate to meet the privacy concerns of California residents.  22 
 (4) Because of the limitations of these federal policies, the Gramm-Leach-Bliley Act 23 
explicitly permits states to enact privacy protections that are stronger than those provided in federal 24 
law.  25 
 (b) It is the intent of the Legislature in enacting this division:  26 
 (1) To ensure that Californians have the ability to control the disclosure of personally 27 
identifiable financial information for purposes other than those of the transactions into which they 28 
have entered.  29 
 (2) To achieve that control for California consumers by requiring that financial institutions 30 
that want to share information with third parties and unrelated companies seek and acquire the 31 
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affirmative consent of California consumers.  32 
 (3) To further achieve that control for California consumers by providing consumers with the 33 
ability to prevent the sharing of financial information among affiliated companies through a simple 34 
opt-out mechanism.  35 
 (4) To provide a level playing field among types and sizes of businesses, including providing 36 
that those financial institutions with limited affiliate relationships may enter into agreements with 37 
other financial institutions on an ‘‘affiliate-equivalent’’ basis, as defined in statute, and providing 38 
that the different business models of differing financial institutions are treated in ways that provide 39 
consistent consumer control over information-sharing practices.  40 
 (5) To adopt to the maximum extent feasible, definitions consistent with federal law, so that 41 
in particular there is no change in the ability of businesses to carry out normal processes of 42 
commerce for transactions voluntarily entered into by consumers.  43 

44  
§405245 
 For the purposes of this division:  46 
 (a) ‘‘Nonpublic personal information’’ means personally identifiable financial information 47 
(1) provided by a consumer to a financial institution, (2) resulting from any transaction with the 48 
consumer or any service performed for the consumer, or (3) otherwise obtained by the financial 49 
institution.  Nonpublic personal information does not include publicly available information that the 50 
financial institution has a reasonable basis to believe is lawfully made available to the general public 51 
from (1) federal, state, or local government records, (2) widely distributed media, or (3) disclosures 52 
to the general public that are required to be made by federal, state, or local law.  Nonpublic personal 53 
information shall include any list, description, or other grouping of consumers, and publicly 54 
available information pertaining to them that is derived using any nonpublic personal information 55 
other than publicly available information, but shall not include any list, description, or other 56 
grouping of consumers, and publicly available information pertaining to them that is derived without 57 
using any nonpublic personal information.  58 
 (b) ‘‘Personally identifiable financial information’’ means information (1) that a consumer 59 
provides to a financial institution to obtain a product or service from the financial institution, (2) 60 
about a consumer resulting from any transaction involving a product or service between the financial 61 
institution and a consumer, or (3) that the financial institution otherwise obtains about a consumer in 62 
connection with providing a product or service to that consumer.  Any personally identifiable 63 
information is financial if it was obtained by a financial institution in connection providing a 64 
financial product or service to a consumer, including the fact that a consumer is a customer of a 65 
financial institution or has obtained a financial product or service from a financial institution.  66 
Personally identifiable financial information includes all of the following:  67 
 (1) Information a consumer provides to a financial institution on an application to obtain a 68 
loan, credit card, or other financial product or service.  69 
 (2) Account balance information, payment history, overdraft history, and credit or debit card 70 
purchase information.  71 
 (3) The fact that an individual is or has been a consumer of a financial institution or has 72 
obtained a financial product or service from a financial institution.  73 
 (4) Any information about a financial institution’s consumer if it is disclosed in a manner 74 
that indicates that the individual is or has been the financial institution’s consumer.75 
 (5) Any information that a consumer provides to a financial institution or that a financial 76 
institution or its agent otherwise obtains in connection with collecting on a loan or servicing a loan.77 
 (6) Any personally identifiable financial information collected through an Internet cookie or 78 
an information collecting device from a Web server.79 
 (7) Information from a consumer report.80 
 (c) ‘‘Financial institution’’ means any institution the business of which is engaging in 81 
financial activities as described in Section 1843(k) of Title 12 of the United States Code and doing 82 
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business in this state.  An institution that is not significantly engaged in financial activities is not a 83 
financial institution.  The term ‘‘financial institution’’ does not include the Federal Agricultural 84 
Mortgage Corporation or any entity chartered and operating under the Farm Credit Act of 1971 (12 85 
U.S.C.  Sec.  2001 et seq.), provided that the entity does not sell or transfer nonpublic personal 86 
information to an affiliate or a nonaffiliated third party.  The term ‘‘financial institution’’ does not 87 
include any provider of professional services, or any wholly owned affiliate thereof, that is 88 
prohibited by rules of professional ethics or applicable law from voluntarily disclosing confidential 89 
client information without the consent of the client.90 
 (d) ‘‘Affiliate’’ means any entity that controls, is controlled by, or is under common control 91 
with, another entity, but does not include a employee of the entity and the affiliate.  A franchisor, 92 
including any affiliate thereof, shall be deemed an affiliate of the franchisee for purposes of this 93 
division.  A financial institution and one or more of its affiliated entities shall be deemed a single 94 
entity for purposes of this division to the extent that (1) the financial institution and its affiliated 95 
entities are offering financial products or services in conjunction with and as part of a business that is 96 
significantly engaged in at least the following financial activities: (A) investment management 97 
services, (B) portfolio advisory services, and (C) financial planning, and (2) the operations of the 98 
financial institution and its affiliated entities are integrated and that integration facilitates the 99 
provision of those services.100 
 (e) ‘‘Nonaffiliated third party’’ means any entity that is not an affiliate of, or related by 101 
common ownership or affiliated by corporate control with, the financial institution, but does not 102 
include a joint employee of that institution and a third party.103 
 (f) ‘‘Consumer’’ means an individual resident of this state who obtains or has obtained a 104 
financial product or service from a financial institution, or that individual’s legal representative.  For 105 
purposes of this division, an individual resident of this state is someone whose last known mailing 106 
address, other than an Armed Forces Post Office or Fleet Post Office address, as shown in the 107 
records of the financial institution, is located in this state.  For purposes of this division, an 108 
individual is not a consumer of a financial institution solely because he or she is (1) a participant or 109 
beneficiary of an employee benefit plan that a financial institution administers or sponsors, or for 110 
which the financial institution acts as a trustee, insurer, or fiduciary, (2) covered under a group or 111 
blanket insurance policy or group annuity contract issued by the financial institution, (3) a 112 
beneficiary in a workers’ compensation plan, (4) a beneficiary of a trust for which the financial 113 
institution is a trustee, or (5) a person who has designated the financial institution as trustee for a 114 
trust provided that (A) the financial institution provides all required notices and rights required by 115 
this division to the plan sponsor, group or blanket insurance policyholder, or group annuity 116 
contractholder and (B) the financial institution does not disclose to any affiliate or any nonaffiliated 117 
third-party nonpublic personal information about the individual except as authorized in Section 4056.118 
 (g) ‘‘Control’’ means (1) ownership or power to vote 25 percent or more of the outstanding 119 
shares of any class of voting security of a company, acting through one or more persons, (2) control 120 
in any manner over the election of a majority of the directors, or of individuals exercising similar 121 
functions, or (3) the power to exercise, directly or indirectly, a controlling influence over the 122 
management or policies of a company.  However, for purposes of the application of the definition of 123 
control as it relates to credit unions, a credit union has a controlling influence over the management 124 
or policies of a credit union service organization (CUSO), as that term is defined by state or federal 125 
law or regulation, if the CUSO is at least 67 percent owned by credit unions.  For purposes of the 126 
application of the definition of control to a financial institution subject to regulation by the United 127 
States Securities and Exchange Commission, a person who owns beneficially, either directly or 128 
through one or more controlled companies, more than 25 percent of the voting securities of a 129 
company is presumed to control the company, and a person who does not own more than 25 percent 130 
of the voting securities of a company is presumed not to control the company, and a presumption 131 
regarding control may be rebutted by evidence, but in the case of an investment company, the 132 
presumption shall continue until the United States Securities and Exchange Commission makes a 133 
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decision to the contrary according to the procedures described in Section 2(a)(9) of the federal 134 
Investment Company Act of 1940.135 
 (h) ‘‘Necessary to effect, administer, or enforce’’ means the following:136 
 (1) The disclosure is required, or is a usual, appropriate, or acceptable method to carry out 137 
the transaction or the product or service business of which the transaction is a part, and record or 138 
service or maintain the consumer’s account in the ordinary course of providing the financial service 139 
or financial product, or to administer or service benefits or claims relating to the transaction or the 140 
product or service business of which it is a part, and includes the following:141 
 (A) Providing the consumer or the consumer’s agent or broker with a confirmation, 142 
statement, or other record of the transaction, or information on the status or value of the financial 143 
service or financial product.144 
 (B) The accrual or recognition of incentives or bonuses associated with the transaction or 145 
communications to eligible existing consumers of the financial institution regarding the availability 146 
of those incentives and bonuses that are provided by the financial institution or another party.147 
 (2) The disclosure is required or is one of the lawful or appropriate methods to enforce the 148 
rights of the financial institution or of other persons engaged in carrying out the financial transaction 149 
or providing the product or service.150 
 (3) The disclosure is required, or is a usual, appropriate, or acceptable method for insurance 151 
underwriting or the placement of insurance products by licensed agents and brokers with authorized 152 
insurance companies at the consumer’s request, for reinsurance, stop loss insurance, or excess loss 153 
insurance purposes, or for any of the following purposes as they relate to a consumer’s insurance:154 
 (A) Account administration.155 
 (B) Reporting, investigating, or preventing fraud or material misrepresentation.156 
 (C) Processing premium payments.157 
 (D) Processing insurance claims.158 
 (E) Administering insurance benefits, including utilization review activities.159 
 (F) Participating in research projects. 160 
 (G) As otherwise required or specifically permitted by federal or state law.161 
 (4) The disclosure is required, or is a usual, appropriate, or acceptable method, in connection 162 
with the following:163 
 (A) The authorization, settlement, billing, processing, clearing, transferring, reconciling, or 164 
collection of amounts charged, debited, or otherwise paid using a debit, credit or other payment card, 165 
check, or account number, or by other payment means.166 
 (B) The transfer of receivables, accounts, or interests therein.167 
 (C) The audit of debit, credit, or other payment information.168 
 (i) ‘‘Financial product or service’’ means any product or service that a financial holding 169 
company could offer by engaging in an activity that is financial in nature or incidental to a financial 170 
activity under subsection (k) of Section 1843 of Title 12 of the United States Code (the United States 171 
Bank Holding Company Act of 1956).  Financial service includes a financial institution’s evaluation 172 
or brokerage of information that the financial institution collects in connection with a request or an 173 
application from a consumer for a financial product or service.  174 
 (j) ‘‘Clear and conspicuous’’ means that a notice is reasonably understandable and designed 175 
to call attention to the nature and significance of the information contained in the notice.176 
 (k) ‘‘Widely distributed media’’ means media available to the general public and includes a 177 
telephone book, a television or radio program, a newspaper, or a Web site that is available to the 178 
general public on an unrestricted basis.179 

180  
§4053  181 
 (a) A financial institution shall not disclose to, or share a consumer’s nonpublic personal 182 
information with, any nonaffiliated third party, unless the financial institution has provided written 183 
notice pursuant to subdivision (c) to the consumer to whom the nonpublic personal information 184 
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relates and unless the financial institution has obtained a consent acknowledgment from the 185 
consumer pursuant to subdivision (c) that authorizes the financial institution to disclose or share the 186 
nonpublic personal information.  Nothing in this section shall prohibit the disclosure of nonpublic 187 
personal information as allowed in Section 4056.  A financial institution shall not deny a consumer a 188 
financial product or a financial service because the consumer has not provided the consent required 189 
by this subdivision to authorize the financial institution to disclose or share his or her nonpublic 190 
personal information with any nonaffiliated third party.  Nothing in this section is intended to 191 
prohibit a financial institution from offering incentives to elicit a specific response to the notice.192 
 (b)(1) A financial institution shall not disclose to, or share a consumer’s nonpublic personal 193 
information with, an affiliate unless the financial institution clearly and conspicuously notifies the 194 
consumer annually in writing pursuant to subdivision (c) that the nonpublic personal information 195 
may be disclosed to an affiliate of the financial institution and the consumer has not directed that the 196 
nonpublic personal information not be disclosed.  A financial institution does not disclose 197 
information to, or share information with, its affiliate merely because information is maintained in 198 
common information systems or databases, and employees of the financial institution and its affiliate 199 
have access to those common information or databases, or a consumer accesses a Web site jointly 200 
operated or maintained under a common name by or on behalf of the financial institution and its 201 
affiliate, provided that nonpublic personal information is used or otherwise disclosed only as 202 
permitted by this division.203 
 (2) Subdivision (a) shall not prohibit the release of nonpublic personal information by a 204 
financial institution with whom the consumer has a relationship to a nonaffiliated financial institution 205 
for purposes of jointly offering a financial product or financial service pursuant to a written 206 
agreement with the financial institution that receives the nonpublic personal information provided 207 
that all of the following requirements are met:208 
 (A) The financial product or service offered is a product or service of, and is provided by, at 209 
least one of the financial institutions that is a party to the written agreement.210 
 (B) The financial product or service is jointly offered, endorsed, or sponsored, and clearly 211 
and conspicuously identifies for the consumer the financial institutions that release the nonpublic 212 
personal information and the financial institutions that receive that information.213 
 (C) The written agreement provides that the financial institution that receives that nonpublic 214 
personal information is required to maintain the confidentiality of the information and is prohibited 215 
from disclosing or using the information other than to carry out the joint offering or servicing of a 216 
financial product or financial service that is the subject of the written agreement.217 
 (D) The financial institution that releases the nonpublic personal information has complied 218 
with subdivision (c) and the consumer has not directed that the nonpublic personal information not 219 
be disclosed.  The financial institution may, at its option, choose instead to comply with the 220 
requirements of subdivision (a).221 
 (E) Notwithstanding this section, until January 1, 2005, a financial institution may disclose 222 
nonpublic personal information to a nonaffiliated financial institution pursuant to a preexisting 223 
contract with the nonaffiliated financial institution, for purposes of offering a financial product or 224 
financial service, if that contract was entered into on or before January 1, 2004.  Beginning on 225 
January 1, 2005, no nonpublic personal information may be disclosed pursuant to that contract unless 226 
all the requirements of this subdivision are met.227 
 (3) Nothing in this subdivision shall prohibit a financial institution from disclosing or 228 
sharing nonpublic personal information as otherwise specifically permitted by this division.  229 
 (c)(1) The form set forth in this subdivision or one substantially similar shall be sent by the 230 
financial institution to the consumer so that the consumer may make a decision and provide direction 231 
to the financial institution regarding the sharing of his or her nonpublic personal information.  A 232 
form shall not be deemed substantially similar for purposes of this subdivision unless at least all of 233 
the following requirements are met:234 
 (A) The form uses the same title (‘‘IMPORTANT PRIVACY CHOICES FOR 235 
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CALIFORNIANS’’) and headers (headings designated in all capital letters in the form set forth 236 
below, such as ‘‘SHARING INFORMATION WITH AFFILIATED COMPANIES’’).237 
 (B) The titles and headers in the form are clearly and conspicuously displayed, and no text in 238 
the form is smaller than 10-point type.239 
 (C) The form is a separate document.240 
 (2)(A) None of the instructional items appearing in parentheses in the form set forth below 241 
shall appear in the form provided to the consumer, as those items are for explanation purposes only.  242 
If a financial institution does not disclose or share nonpublic personal information as described in 243 
any one or more of the first three headers of the form, the financial institution is not required to 244 
include the applicable header or headers, and the accompanying information and box, in the form it 245 
provides pursuant to this subdivision.246 

247  
 IMPORTANT PRIVACY CHOICES FOR CALIFORNIANS248 

249     
 California consumers have rights beyond those offered under federal law to control the 250 
sharing of some personal information by financial institutions.  Please read the following information 251 
carefully before making your choices below.252 
 Consumers have the following rights to restrict the sharing of personal and financial 253 
information with affiliates (companies we own or control) and nonaffiliated third parties:254 
 SHARING INFORMATION WITH AFFILIATED COMPANIES: Unless you prohibit us 255 
from doing so, we may share personal and financial information about you with our affiliates.256 
 ( ) I prohibit you from sharing personal and financial information with affiliated companies.257 
 SHARING INFORMATION WITH FINANCIAL COMPANIES WITH WHOM WE 258 
CONTRACT: Unless you prohibit us from doing so, we may share personal and financial 259 
information about you with nonaffiliated financial companies with whom we contract to provide 260 
financial products and services.261 
 ( ) I prohibit you from sharing personal and financial information with financial companies 262 
with whom you contract to provide financial products and services.263 
 SHARING INFORMATION WITH NONAFFILIATED COMPANIES: Unless you 264 
authorize us to do so, we may not share personal and financial information about you with third party 265 
companies with whom we have not entered into a contract. 266 
 ( ) I authorize you to share my personal and financial information with nonaffiliated 267 
companies.268 
 I WANT TO RESTRICT THE SHARING OF MY INFORMATION TO THE GREATEST 269 
EXTENT ALLOWED BY LAW.270 
 ( ) I prohibit you from sharing my personal and financial information with affiliates, 271 
nonaffiliated financial institutions, or other third parties.  This may lead to my being offered fewer 272 
products and services.273 
 Nothing in this form prohibits the sharing of information as necessary to administer your 274 
account or policy or as allowed by, or required to comply with, state or federal law, nor does it 275 
prohibit us from sending you information to market other products or services.276 
 You may return this form at any time and your choices will remain in effect unless you 277 
request a change.  However, if we do not hear from you within 45 days of sending this notice to you, 278 
we may share some of your information with affiliated companies and other nonaffiliated financial 279 
institutions with whom we have contracts.280 

281  
Name: 282 
Account or Policy Number(s):[to be filled in by consumer] 283 
Signature:284 

285 
286 
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To exercise your choices do one of the following:  
(1) Fill out, sign, and send back this form to us using the envelope 
provided (you may want to make a copy for your records); [or] 
(2) Call this toll–free number (800)xxx–xxxx: or (xxx)xxx–xxxx; [or] 
(3) Reply electronically by contacting us through the following 
Internet option: xxxx@xxx. 
 



 287 
288 
289 
290 
291 
292 
293 
294 

 
 
 
 
 
 
 
 (B) If a consumer selects the box associated with the header restricting information sharing 295 
to the greatest extent allowed by law, that choice shall supersede all other choices.296 
 (C) A financial institution shall not be in violation of this subdivision solely because it 297 
includes in the form one or more brief examples or explanations of the purpose or purposes, or 298 
context, within which information will be shared.299 
 (D) The outside of the envelope in which the form is sent shall clearly state in 16-point 300 
boldface type ‘‘IMPORTANT PRIVACY CHOICES,’’ except that a financial institution sending the 301 
form to a consumer in the same envelope as a bill or account statement does not have to include the 302 
wording ‘‘IMPORTANT PRIVACY CHOICES’’ on that envelope.  The form shall be sent in any of 303 
the following ways:304 
 (i) With a bill or other statement of account, in which case the information required by Title 305 
V of the Gramm-Leach-Bliley Act may also be included.306 
 (ii) As a separate notice or with the information required by Title V of the Gramm-Leach-307 
Bliley Act, and including only information related to privacy.308 
 (iii) With any other mailing, in which case it shall be the first page of the mailing.309 
 (3) The consumer shall be provided an opportunity, before disclosure of information 310 
pursuant to this division, for 45 days from the date of postmark or other postal verification of mailing 311 
of the initial notice required by this subdivision, to direct that the nonpublic personal information not 312 
be disclosed except as otherwise permitted by this division.  A consumer may direct at any time his 313 
or her nonpublic personal information not be disclosed, except as otherwise permitted by this 314 
division.  A financial institution shall comply with a consumer’s directions concerning the sharing of 315 
his or her nonpublic personal information within 45 days of receipt by the financial institution.  316 
When a consumer directs that nonpublic personal information not be disclosed, that direction is in 317 
effect until otherwise stated by the consumer.318 
 (4) A financial institution shall not deny a consumer a financial product or a financial service 319 
because the consumer has directed pursuant to subdivision (b) that his or her nonpublic personal 320 
information not be disclosed provided that nothing in this section shall prohibit the disclosure of 321 
nonpublic personal information allowed by Section 4056.  Nothing in this section is intended to 322 
prohibit a financial institution from offering incentives to elicit a specific response to the notice.323 
 (5) A financial institution may elect to comply with the requirements of subdivision (a) with 324 
respect to disclosure of nonpublic personal information to an affiliate or with respect to nonpublic 325 
personal information disclosed pursuant to paragraph (2) of subdivision (b).326 
 (6) If a financial institution does not have a continuing relationship with a consumer other 327 
than the initial transaction in which the product or service is provided, no annual disclosure 328 
requirement exists pursuant to this section as long as the financial institution provides the consumer 329 
with the form required by this section at the time of the initialtransaction.  As used in this section, 330 
‘‘annually’’ means at least once in any period of 12 consecutive months during which that 331 
relationship exists.  The financial institution may define the 12-consecutive-month period, but shall 332 
apply it to the consumer on a consistent basis.  If, for example, a financial institution defines the 12-333 
consecutive-month period as a calendar year and provides the annual notice to the consumer once in 334 
each calendar year, it complies with the requirement to send the notice annually.335 
 (7) A financial institution with assets in excess of twenty-five million dollars ($25,000,000) 336 
shall include a self-addressed postage paid return envelope with the notice.  A financial institution 337 
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with assets of up to and including twenty-five million dollars ($25,000,000) shall include a self-338 
addressed return envelope the notice.  In addition to the return envelope required by this paragraph, a 339 
financial institution may offer additional means for consumers to communicate their privacy choices, 340 
including, but not limited to, calling a toll-free number, sending a facsimile, or using electronic 341 
means.  A financial institution shall clearly and conspicuously disclose in the form required by this 342 
subdivision the information necessary to direct the consumer on how to communicate his or her 343 
choices, including the toll-free or facsimile number or Web site address that may be used, if those 344 
means of communication are offered by the financial institution.345 
 (8) A financial institution shall file a copy of the initial notice or notices required by this 346 
subdivision with the Attorney General.  No subsequent filing is required until the financial institution 347 
modifies the notice, in which case a copy of the notice as modified shall be filed with the Attorney 348 
General.  Nothing in this paragraph shall be construed to require that a financial institution file with 349 
the Attorney General a copy of the notice or notices it provides to consumers more often than once in 350 
each calendar year.  The interpretations of functional regulators regarding the form required by this 351 
subdivision are not entitled to deference by a court.352 
 (d) Nothing in this division shall prohibit a financial institution from marketing its own 353 
products and services or the products and services of affiliates or nonaffiliated third parties to 354 
customers of the financial institution as long as (1) nonpublic personal information is not disclosed in 355 
connection with the delivery of the applicable marketing materials to those customers except as 356 
permitted by Section 4056 and (2) in cases in which the applicable nonaffiliated third party may 357 
extrapolate nonpublic personal information about the consumer responding to those marketing 358 
materials, the applicable nonaffiliated third party has signed a contract with the financial institution 359 
under the terms of which (A) the nonaffiliated third party is prohibited from retaining or using that 360 
information for any purpose, and (B) the financial institution has the right by audit, inspections, or 361 
other means to verify the nonaffiliated third party’s compliance with that contract.362 

363  
§4053.5364 
 Except as otherwise provided in this division, an entity that receives nonpublic personal 365 
information from a financial institution under this division shall not disclose this information any 366 
other entity, unless the disclosure would be lawful if made directly to the other entity by the financial 367 
institution.  An entity that receives nonpublic personal information pursuant to any exception set 368 
forth in Section 4056 shall not use or disclose the information except in the ordinary course of 369 
business to carry out the activity covered by the exception under which the information was 370 
received.  371 

372  
§4054373 
 (a) Nothing in this division shall require a financial institution to provide a written notice to 374 
a consumer pursuant to Section 4053 if the financial institution does not disclose nonpublic personal 375 
information to any nonaffiliated third party or to any affiliate, except as allowed in this division.376 
 (b) A notice provided to a member of a household pursuant to Section 4053 shall be 377 
considered notice to all members of that household unless that household contains another individual 378 
who also has a separate account with the financial institution.379 
 (c)(1) The requirement to send a written notice to a consumer may be fulfilled by electronic 380 
means if the following requirements are met:381 
 (A) The notice, and the manner in which it is sent, meets all of the requirements for notices 382 
that are required by law to be in writing, as set forth in Section 101 of the federal Electronic 383 
Signatures in Global and National Commerce Act.384 
 (B) All other requirements applicable to the notice, as set forth in this division, are met, 385 
including but not limited to, requirements concerning content, timing, form, and delivery.386 
 (C) The notice is delivered to the consumer in a form the consumer may keep.387 
 (2) A notice that is made available to a consumer, and is not delivered to the consumer, does 388 
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not satisfy the requirements of paragraph (1).389 
 (3) Any electronic consumer reply to an electronic notice sent pursuant to this division is 390 
effective.  A person that electronically sends a notice required by this division to a consumer may not 391 
by contract, or otherwise, eliminate the effectiveness of the consumer’s electronic reply.392 
 (4) This division modifies the provisions of Section 101 of the federal Electronic Signatures 393 
in Global and National Commerce Act.  However, it does not modify, limit, or supersede the 394 
provisions of subsection (c), (d), (e), (f), or (h) of Section 101 of the federal Electronic Signatures in 395 
Global and National Commerce Act, nor does it authorize electronic delivery of any notice of the 396 
type described in subsection (b) of Section 103 of that federal act.397 

398  
§4054.6399 
 When a financial institution and a membership organization, tax-exempt organization, not-400 
for-profit organization, or a professional sports team that is not a financial institution have an 401 
agreement to issue a credit card in the name of the membership organization, tax-exempt 402 
organization, not-for-profit organization, or the professional sports team (‘‘affinity card’’), the 403 
financial institution shall be permitted to disclose to the entity in whose name the card is issued, the 404 
names and addresses, including electronic mail addresses, of the financial institution’s consumers in 405 
receipt of the affinity card if all of the following requirements are satisfied:406 
 (a) The financial institution has provided the notice required by this division to the 407 
consumer, and the consumer has not directed that confidential consumer information not be 408 
disclosed.409 
 (b) The financial institution has a contractual agreement with the membership organization, 410 
tax-exempt organization, not-for-profit organization, or professional sports team that requires the 411 
entity in whose name the affinity card is issued to maintain the confidentiality of the nonpublic 412 
personal information and prohibits the entity in whose name the affinity card is issued from using the 413 
information for any purposes other than verifying membership, verifying the affinity cardholder’s 414 
address, or offering the entity’s own products or services to the cardholder.  Nothing in this section 415 
shall prohibit the disclosure of nonpublic personal information allowed by Section 4056.416 
 (c) The customer list is not disclosed in any way that reveals or permits extrapolation of any 417 
additional nonpublic personal information about any customer on the list.418 
 (d) If the entity in whose name the card is issued sends any message to any electronic mail 419 
addresses obtained pursuant to this section, the message shall include at least both of the following:420 
 (1) The identity of the sender of the message.421 
 (2) A cost-free means for the recipient to notify the sender not to electronically mail any 422 
further messages to the recipient.423 

424  
§4056425 
 (a) This division shall not apply to information that is not personally identifiable to a 426 
particular person.427 
 (b) Sections 4053 and 4054 shall not prohibit the release of nonpublic personal information 428 
under the following circumstances:429 
 (1) The nonpublic personal information is necessary to effect, administer, or enforce a 430 
transaction requested or authorized by the consumer, or in connection with servicing or processing a 431 
financial product or service requested or authorized by the consumer, or in connection with 432 
maintaining or servicing the consumer’s account with the financial institution, or with another entity 433 
as part of a private label credit card program or other extension of credit on behalf of that entity, or in 434 
connection with a proposed or actual securitization or secondary market sale, including sales of 435 
servicing rights, or similar transactions related to a transaction of the consumer.436 
 (2) The nonpublic personal information is released with the consent of or at the direction of 437 
the consumer.438 
 (3) The nonpublic personal information is:439 
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 (A) Released to protect the confidentiality or security of the financial institution’s records 440 
pertaining to the consumer, the service or product, or the transaction therein.441 
 (B) Released to protect against or prevent actual or potential fraud, identity theft, 442 
unauthorized transactions, claims, or other liability.443 
 (C) Released for required institutional risk control, or for resolving customer disputes or 444 
inquiries.445 
 (D) Released to persons holding a legal or beneficial interest relating to the consumer, 446 
including for purposes of debt collection.447 
 (E) Released to persons acting in a fiduciary or representative capacity on behalf of the 448 
consumer.449 
 (4) The nonpublic personal information is released to provide information to insurance rate 450 
advisory organizations, guaranty funds or agencies, applicable rating agencies of the financial 451 
institution, persons assessing the institution’s compliance with industry standards, and the 452 
institution’s attorneys, accountants, and auditors.453 
 (5) The nonpublic personal information is released to the extent specifically required or 454 
specifically permitted under other provisions of law and in accordance with the Right to Financial 455 
Privacy Act of 1978 (12 U.S.C.  Sec.  3401 et seq.), to law enforcement agencies, including a federal 456 
functional regulator, the Secretary of the Treasury with respect to subchapter II of Chapter 53 of 457 
Title 31, and Chapter 2 of Title I of Public Law 91-508 (12 U.S.C.  Secs.  1951-1959), the California 458 
Department of Insurance or other state insurance regulators, or the Federal Trade Commission, and 459 
self-regulatory organizations, or for an investigation on a matter related to public safety.   460 
 (6) The nonpublic personal information is released in connection with a proposed or actual 461 
sale, merger, transfer, or exchange of all or a portion of a business or operating unit if the disclosure 462 
of nonpublic personal information concerns solely consumers of the business or unit.463 
 (7) The nonpublic personal information is released to comply with federal, state, or local 464 
laws, rules, and other applicable legal requirements; to comply with a properly authorized civil, 465 
criminal, administrative, or regulatory investigation or subpoena or summons by federal, state, or 466 
local authorities; or to respond to judicial process or government regulatory authorities having 467 
jurisdiction over the financial institution for examination, compliance, or other purposes as 468 
authorized by law.469 
 (8) When a financial institution is reporting a known or suspected instance of elder or 470 
dependent adult financial abuse or is cooperating with a local adult protective services agency 471 
investigation of known or suspected elder or dependent adult financial abuse pursuant to Article 3 472 
(commencing with Section 15630) of Chapter 11 of Part 3 of Division 9 of the Welfare and 473 
Institutions Code.474 
 (9) The nonpublic personal information is released to an affiliate or a nonaffiliated third 475 
party in order for the affiliate or nonaffiliated third party to perform services, such as mailing 476 
services, data processing or analysis, or customer surveys, on behalf of the financial institution, 477 
provided that all of the following requirements are met:478 
 (A) The services to be performed by the affiliate or nonaffiliated third party could lawfully 479 
be performed by the financial institution.480 
 (B) There is a written contract between the affiliate or nonaffiliated third party and the 481 
financial institution that prohibits the affiliate or nonaffiliated third party, as the case may be, from 482 
disclosing using the nonpublic personal information other than to carry out the purpose for which the 483 
financial institution disclosed the information, as set forth in the written contract.484 
 (C) The nonpublic personal information provided to the affiliate or nonaffiliated third party 485 
is limited to that which is reasonably necessary for the affiliate or nonaffiliated third party to perform 486 
the services contracted for on behalf of the financial institution.487 
 (D) The financial institution does not receive any payment from or through the affiliate or 488 
nonaffiliated third party in  connection with, or as a result of, the release of the nonpublic personal 489 
information.490 
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 (10) The nonpublic personal information is released to identify or locate missing and 491 
abducted children, witnesses, criminals and fugitives, parties to lawsuits, parents delinquent in child 492 
support payments, organ and bone marrow donors, pension fund beneficiaries, and missing heirs.493 
 (11) The nonpublic personal information is released to a real estate appraiser licensed or 494 
certified by the state for submission to central data repositories such as the California Market Data 495 
Cooperative, and the nonpublic personal information is compiled strictly to complete other real 496 
estate appraisals and is not used for any other purpose.497 
 (12) The nonpublic personal information is released as required by Title III of the federal 498 
United and Strengthening America by Providing Appropriate Tools Required to Intercept and 499 
Obstruct Terrorism Act of 2001 (USA Patriot Act; P.L.  107-56).500 
 (c) Nothing in this division is intended to change existing law relating to access by law 501 
enforcement agencies to information held by financial institutions.502 

503  
§4056.5504 
 (a) The provisions of this division do not apply to any person or entity that meets the 505 
requirements of paragraph (1) or (2) below.  However, when nonpublic personal information is being 506 
or will be shared by a person or entity meeting the requirements of paragraph (1) or (2) with an 507 
affiliate or nonaffiliated third party, this division shall apply.508 
 (1) The person or entity is licensed in one or both of the following categories and is acting 509 
within the scope of the respective license or certificate:510 
 (A) As an insurance producer, licensed pursuant to Chapter 5 (commencing with Section 511 
1621), Chapter 6 (commencing with Section 1760), or Chapter 8 (commencing with Section 1831) of 512 
Division 1 of the Insurance Code, as a registered investment adviser pursuant to Chapter 3 513 
(commencing with Section 25230) of Part 3 of Division 1 of Title 4 of the Corporations Code, or as 514 
an investment adviser pursuant to Section 202(a)(11) of the federal Investment Advisers Act of 1940.515 
 (B) Is licensed to sell securities by the National Association of Securities Dealers (NASD).516 
 (2) The person or entity meets the requirements in paragraph (1) and has a written 517 
contractual agreement with another person or entity described in paragraph (1) and the contract 518 
clearly and explicitly includes the following:519 
 (A) The rights and obligations between the licensees arising out of the business relationship 520 
relating to insurance or securities transactions.521 
 (B) An explicit limitation on the use of nonpublic personal information about a consumer to 522 
transactions authorized by the contract and permitted pursuant to this division.523 
 (C) A requirement that transactions specified in the contract fall within the scope of 524 
activities permitted by the licenses of the parties.525 
 (b) The restrictions on disclosure and use of nonpublic personal information, and the 526 
requirement for notification and disclosure provided in this division, shall not limit the ability of 527 
insurance producers and brokers to respond to written or electronic, including telephone, requests 528 
from consumers seeking price quotes on insurance products and services or to obtain competitive 529 
quotes to renew an existing insurance contract, provided that any nonpublic personal information 530 
disclosed pursuant to this subdivision shall not be used or disclosed except in the ordinary course of 531 
business in order to obtain those quotes.532 

533  
§4057534 
 (a) An entity that negligently discloses or shares nonpublic personal information in violation 535 
of this division shall be liable, irrespective of the amount of damages suffered by the consumer as a 536 
result of that violation, for a civil penalty not to exceed two thousand five hundred dollars ($2,500) 537 
per violation.  However, total civil penalty awarded pursuant to this subdivision shall not exceed five 538 
hundred thousand dollars ($500,000) per occurrence.539 
 (b) An entity that knowingly and willfully obtains, discloses, shares, or uses nonpublic 540 
personal information in violation of this division shall be liable for a civil penalty not to exceed two 541 
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thousand five hundred dollars ($2,500) per violation.542 
 (c) In determining the penalty to be assessed pursuant to a violation of this division, the court 543 
shall take into account the following factors:544 
 (1) The total assets and net worth of the violating entity.545 
 (2) The nature and seriousness of the violation.546 
 (3) The persistence of the violation, including any attempts to correct the situation leading to 547 
the violation.548 
 (4) The length of time over which the violation occurred.549 
 (5) The number of times the entity has violated this division.550 
 (6) The harm caused to consumers by the violation.551 
 (7) The level of proceeds derived from the violation.552 
 (8) The impact of possible penalties on the overall fiscal solvency of the violating entity.553 
 (d) In the event a violation of this division results in the identity theft of a consumer, as 554 
defined by Section 530.5 of the Penal Code, the civil penalties set forth in this section shall be 555 
doubled.556 
 (e) This section shall become operative on and after July 1, 2004, for acts in violation of this 557 
division that occur on and after July 1, 2004.558 

559  
§4058560 
 Nothing in this division shall be construed as altering or annulling the authority of any 561 
department or agency of the state to regulate any financial institution subject to its jurisdiction.562 

563  
§4058.5564 
 This division shall preempt and be exclusive of all local agency ordinances and regulations 565 
relating to the use and sharing of nonpublic personal information by financial institutions.  This 566 
section shall apply both prospectively and retroactively.567 

568  
§4059569 
 The provisions of this division shall be severable, and if any phrase, clause, sentence, or 570 
provision is declared to be invalid or is preempted by federal law or regulation, the validity of the 571 
remainder of this division shall not be affected thereby.572 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association Of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides for the regulation of financial institutions by the Department of Financial 
Institutions and by certain federal agencies.  Federal law, the Gramm-Leach-Bliley Act, requires financial 
institutions to provide a notice to consumers concerning the use by the financial institution of nonpublic 
personal information, and authorizes consumers to direct that the information not be shared with 
nonaffiliated third parties.   The burden is on the consumer to “opt out” of the financial institution’s 
information sharing practices. 
 
This Resolution:  Duplicates Senate Bill 1 (Speier), presently pending in the California Legislature.  SB1 
enacts the California Financial Information Privacy Act, which would require financial institutions to 
provide a specified written form to consumers concerning the sharing of the consumer’s nonpublic 
personal information.  The bill would allow a consumer to direct the financial institution not to share the 
nonpublic personal information with affiliated companies or with nonaffiliated financial companies.  The 
bill would require the permission of the consumer before the financial institution could share the 
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nonpublic personal information with other nonaffiliated companies. 
 
The Problem:  Present law allows consumers to instruct financial institutions not to share non-public 
personal information with affiliates or third parties.  The financial institutions can share the information 
unless the consumer instructs the institution to the contrary.  This resolution would prohibit the financial 
institutions from disclosing the consumer’s information unless it had obtained the consumer’s consent.  
The proposal would require the institution to obtain permission rather than requiring the consumer to 
make the request as is now the case. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  This resolution has been introduced in the 
Legislature as SB1 (Speier) 2003. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick H.  Fabian, Law Office of Patrick H.  Fabian 
One Embarcadero Center, Suite 500, San Francisco, CA 94111, voice (415) 296-9400, fax (510) 525-
5517, e-mail phf@phfabian.com 
 
RESPONSIBLE FLOOR DELEGATE:  Patrick H.  Fabian 
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RESOLUTION 7-11-03 
 

DIGEST 
Out of Court Betting Authority:  Establishment Of 
Adds Revenue and Taxation Code Division Three to create an Out of Court Betting Authority to 
administer betting on all phases of lawsuits.   
  
RESOLUTION COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution adds Revenue and Taxation Code Division Three to create an Out of Court Betting 
Authority to administer betting on all phases of lawsuits.  The resolution should be approved in principle 
because it will greatly enhance the stature of lawyers.   
 
The law is a noble calling that should be held in the highest possible esteem.  Nonetheless, lawyers are 
often considered boring or greedy.  This resolution will give the public a reason to be interested in 
lawyers’ every utterance because the lawyers might know something about a case on which the public 
wants to wager.  Moreover, lawyers will not seem overly greedy if the general public can share in the 
value of a lawsuit.  It would also enable lawyers to cultivate advantageous relationships with Louie the 
Bookie and his colleagues.  In short, notwithstanding any possible unfairness to Pete Rose, this resolution 
is a win/win:  enhance the public coffers and the image of lawyers, both generally and with important 
individuals like Louie.    
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Revenue and Taxation Code Division Three to read as follows: 

 
Division 3. Revenue from Betting 1 
Part 1. General 2 

§1 This act shall be known as the Lawsuit Accredited California Betting Act (LACBA). 3 
§2 No action or proceeding commenced before this code takes effect, and no right accrued, 4 

is affected by the provisions of this code, but all procedure thereafter taken therein shall conform to 5 
the provisions of this code so far as possible.  6 

§3 Unless the context otherwise requires, the general provisions hereinafter set forth shall 7 
govern the construction of this code.  8 

§4 Division, part, chapter, article, and section headings contained herein shall not be deemed 9 
to govern, limit, modify or in any manner affect the scope, meaning, or intent of the provisions of 10 
any division, part, chapter, article, or section hereof.  11 

§5 “Writing” includes any form of recorded message capable of comprehension by ordinary 12 
visual or psychic means. Whenever any notice, report, statement or record is required by this code, it 13 
shall be made in writing, unless to and from registered psychics, in which case it may be made 14 
telepathically.  Wherever any notice or other communication is required by this code to be mailed by 15 
registered mail by or to any person or corporation, the mailing of such notice or other 16 
communication by certified mail shall be deemed to be a sufficient compliance with the requirements 17 
of law.  18 

7-11-1 



§6 The present tense includes the past and future tenses; and the future, the present, and all 19 
anomalies in the time space continuum shall refer to the starting point of that anomaly. 20 

§7 The masculine gender includes the feminine and neuter; unless someone would be 21 
offended thereby, in which case the feminine includes the masculine and neuter; unless gender can 22 
not be determined, in which case the neuter includes the feminine and masculine (or masculine and 23 
feminine); and always remember when your owners tell you that you are going to the vet to be 24 
tutored, you probably heard wrong. 25 

§8 The Legislature hereby declares its intent that the terms "man" or "men" where 26 
appropriate shall be deemed "person" or "persons" and any references to the terms "man" or "men" 27 
in sections of this code be changed to "person" or "persons" when such code sections are being 28 
amended for any purpose. However, reference to person or persons shall not be intended to denigrate 29 
puppy dogs and kitty cats. This section is declaratory and not amendatory of existing law.  30 

§9 The singular number includes the plural, and the plural the singular, and all for one and 31 
one for all.  32 

§10 "Person" means any person, association, organization, partnership, business trust, 33 
limited liability company, or corporation, but does not include puppy dogs and kitty cats. 34 

§11 "Authority " means the Out of Court Betting Authority (OCBA). 35 
§12 "Secretary" means Betty who sits in the secretarial pool but is the only one there who 36 

can actually type and spell. 37 
38  

PART 2. Out of Court Betting Authority 39 
§50 There is created hereby the Out of Court Betting Authority (OCBA). 40 
§50.5 One of the functions of the OCBA is to foster, promote, and develop a system for fair, 41 

open and honest betting on filed lawsuits, thereby increasing the amusement value of using the 42 
courts to resolve disputes.  43 

§50.6 The OCBA may assist and cooperate with pre-existing private betting and wager 44 
businesses, in furtherance of our common goals. 45 

§50.7 (a) The OCBA is the state agency designated to be responsible for administering the 46 
state plan for betting on all phases of filed lawsuits in the State of California.  47 

(b) Should, due to the brilliance of this enabling act, federal grants become available, 48 
maximum federal funding shall be sought and, to the extent possible, the cost of administering the 49 
state plan shall be paid by funds obtained from federal grants. 50 

§51 The work of the Authority shall be divided into at least six divisions known as the Ante 51 
and Contribution Betting Association (ACBA) which shall oversee Authority funds; the Court Odds, 52 
Statistics and Balancing Agency (COSBA) which shall set odds on events; the Consumer 53 
Compulsive Commission (CCC) which shall provide support services for compulsive gamblers; the 54 
Bets and Ante Settlement Fund (BASF) which shall distribute winnings; Big Handicapping Bureau 55 
Administration (BHBA) which provides background analysis to COSBA and coordinates with them 56 
to set odds; Locks, Chalks and Scores Scrutinization (LCSF) which investigates unusual winnings. 57 

58  
Part 3. Definitions 59 

§100 In this division, unless the context otherwise requires, the following words shall have 60 
the meaning set forth herein: 61 

(a) Action - A bet 62 
(b) Beat - Losing under unusual circumstances 63 
(c) Beef - A dispute over the outcome of a bet 64 
(d) Bow-wow - An underdog 65 
(e) Chalk - A favorite 66 
(f) Circled game - A contest on which betting limits are reduced (vexatious litigants and 67 

insurance companies are the primary reasons for games to be circled) 68 
(g) Cover - A pointspread win 69 
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(h) Degenerate - A compulsive gambler 70 
(i) Exotic - Any wager other than a straight bet or parlay (also referred to as a proposition or 71 

prop) 72 
(j) Exposure - The maximum amount of money a sports book stands to lose on a lawsuit 73 
(k) Form - A tabloid used for horse racing data 74 
(l) Handicapper - A person who studies factors such as statistics,  75 
economic trends, prior jury verdicts and news to predict the outcome of cases. 76 
(m) Handle - Total amount of money wagered 77 
(n) Hedge - To reduce amount of action by wagering on the opposite side of a previous bet 78 
(o) Limit - Maximum amount of money accepted for one wager 79 
(p) Line - The odds on a game (also referred to as price)  80 
(q) Lock - A surefire winner (there really is no such proposition) 81 
(r) Parlay - One bet ticket written with at least two wagers (all must win for the ticket to 82 

cash) 83 
(s) Pick'em - A game with no favorite (the straight-up winner also would  84 
win bets) 85 
(t) Price - The odds on a game 86 
(u) Puppy - The underdog  87 
(v) Push - A tie 88 
(w) Rundown - A list of odds on a particular day's games 89 
(x) Score - A big win 90 
(y) Sharp - A sophisticated or professional sports bettor 91 
(z) Square - A novice sports bettor 92 
(aa) Straight bet - One wager (as opposed to a parlay) 93 
(bb) Wagering Events – events during a lawsuit on which wagers may be placed 94 
(cc) Wagering Suit – a law suit which is subject to the OCBA 95 
(cc) Wise guy - A professional lawsuit bettor, also any member of the Bar 96 

97  
Part 4. Wagering Suits 98 

Chapter 1. General 99 
§200 The Authority shall have the authority to determine the events during the course of a 100 

law suit, from the first filing thereof, until final resolution thereof on which wagers may be placed 101 
(wagering events), as well as any parlays or exotics, and to establish and publish the odds thereon. 102 

§201 Only law suits filed in a Superior Court of the State of California pursuant to the Code 103 
of Civil Procedure, shall be waged on pursuant to this division.   104 

§202 The filing of a complaint in a Superior Court of the State of California shall be the 105 
triggering event to render lawsuit a Wagering Suit.  106 

§203 Immediately on the filing of a Wagering Suit, the court in which the suit was filed will 107 
forward a copy of the complaint, and any other documents filed therewith to COSBA which in 108 
coordination with BHBA shall set the odds on the Wagering Events in the suit and shall determine 109 
any parlays or exotics for that Suit. 110 

111  
Chapter 2. Wagering Events 112 

§301 The following, by way of example, and until modified by the Authority, shall be the 113 
initial wagering events immediately as of the filing of a Wagering Suit: 114 

(a) The eventual prevailing party including spreads based on awards of each type of 115 
damages. 116 

(b) whether there will be a trial 117 
(c) whether there will be a jury trial 118 
(d) whether any defendant will default 119 
(e) whether any cross complaint will be filed against any plaintiff 120 
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(f) whether any cross complaint will be filed against any third party 121 
(g) whether sanctions will be imposed on any counsel at any time during the proceedings 122 
(h) Whether any particular motion will be filed by any party 123 
§302 The following, by way of example, and until modified by the Authority, shall be the 124 

initial wagering events immediately as of the filing of a motion in a Wagering Suit. 125 
(a) the eventual prevailing party on the motion 126 
(b) the length of briefs (without exhibits) for both moving and responding party 127 
(c) whether any counsel will actually be confident enough of their brief to not request oral 128 

argument.129 
130  (Proposed new language underlined; language to be deleted stricken.)

 
 

PROPONENT:  Santa Clara County Bar Association 
 
STATEMENT OF REASONS  
 
Existing Law:  Does not recognize the amusement value and the potential for profits from betting on 
lawsuits. 
 
This Resolution:  Actually just allows the State of California to tap into already existing cultural 
phenomena and turns them into a legitimate and significant source of income for the State of California.  
The existing facts that cry out for the creation of the OCBA are: 1. California is broke; 2. "Real life" court 
shows such as Judge Judy have amazing popularity; 3. People are already placing informal wagers with 
each other over the outcome of these simple and obvious suits on television; and 4. California has a huge 
and unending supply of lawsuits. 
 
The Problem:  We haven't had a really juicy joke resolution in a long time . . . and California is broke. 
 
IMPACT STATEMENT  
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Nina Yablok. 1313 N. Milpitas Blvd. Suite 185, 
Milpitas, CA 95035, voice 408-955-9100, fax 408-955-9191, e-mail nina@buslaw.com.  
 
RESPONSIBLE FLOOR DELEGATE:  Nina Yablok 
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Amendment to 08-01-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend the uncodified portion of Family Code section 721, as added by Senate
Bill 1936 (Burton), Chapter 310, Statutes of 2002, to read as follows: 

§7211
2 (a) Subject to subdivision (b), either husband or wife may enter into any transaction with the
3 other, or with any other person, respecting property, which either might if unmarried.
4 (b) Except as provided in Sections 143, 144, 146, 16040, and 16047 of the Probate Code, in
5 transactions between themselves, a husband and wife are subject to the general rules governing
6 fiduciary relationships which control the actions of persons occupying confidential relations with
7 each other.  This confidential relationship imposes a duty of the highest good faith and fair dealing
8 on each spouse, and neither shall take any unfair advantage of the other.  This confidential
9 relationship is a fiduciary relationship subject to the same rights and duties of nonmarital business

10 partners, as provided in Sections 16403, 16404, and 16503 of the Corporations Code, including, but
11 not limited to, the following:
12 (1) Providing each spouse access at all times to any books kept regarding a transaction for
13 the purposes of inspection and copying.
14 (2) Rendering upon request, true and full information of all things affecting any transaction
15 which concerns the community property.  Nothing in this section is intended to impose a duty for
16 either spouse to keep detailed books and records of community property transactions.
17 (3) Accounting to the spouse, and holding as a trustee, any benefit or profit derived from
18 any transaction by one spouse without the consent of the other spouse which concerns the
19 community property.
20 (c) The “prudent investor rule” as set forth in Sections 16040 and 16047 of the Probate
21 Code shall have no application in transactions between husband and wife.
22
23 SECTION 2
24 It is the intent of the Legislature in enacting this act to clarify that Section 721 of the Family
25 Code provides that the fiduciary relationship between spouses includes all of the same rights and
26 duties in the management of community property as the rights and duties of unmarried business
27 partners managing partnership property, as provided in only Sections 16403, 16404, and 16503 of
28 the Corporations Code, and to abrogate the ruling in In re Marriage of Duffy (2001) 91 Cal.App.4th

29 923, to the extent that it is in conflict with this clarification, and to confirm that the prudent investor
30 standard does not apply to transactions covered by Section 721. 

(Proposed new language underlined; language to be deleted stricken.)
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RESOLUTION 08-01-03 
 

DIGEST 
Fiduciary Duty to Spouse:  Prudent Investor Standard Inapplicable
Amends the uncodified portion of Family Code section 721, as added by Senate Bill 1936 (Burton), 
chapter 310, Statutes 2002, to provide that the prudent investor standard does not govern financial 
decisions made by spouses. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Related to resolution 8-02-03. 
 
Reasons: 
This resolution amends the uncodified portion of Family Code section 721, as added by Senate Bill 1936 
(Burton), chapter 310, Statutes 2002, to provide that the prudent investor standard does not govern 
financial decisions made by spouses.  This resolution should be disapproved because it attempts to amend 
the uncodified, rather than the codified, language of the statute. 
 
The present confusion over whether section 721 does or does not apply the prudent investor standard to 
spouses was apparently caused by uncodified language in Senate Bill No. 1936 (Stats. 2002, c. 310).  
However, the necessary clarification should be made in the codified language of the statute.  Clear 
statutory language prevails over uncodified commentary.  (See People v. Statum (2002) 28 Cal.4th 682, 
689-690 [if the statutory language is clear the court need look no further].)  The codified portion of the 
statute is the proper placement for this amendment.  
 
SECTION/COMMITTEE REPORT 
 
Trusts and Estates Section Executive Committee  
 
Recommendation:  Approve in Principle.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend the uncodified portion of Family Code section 721, as added by Senate 
Bill 1936 (Burton), Chapter 310, Statutes of 2002, to read as follows:  
 

§721 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

(a) Subject to subdivision (b), either husband or wife may enter into any transaction with the 
other, or with any other person, respecting property, which either might if unmarried. 

(b) Except as provided in Sections 143, 144, 146, 16040, and 16047 of the Probate Code, in 
transactions between themselves, a husband and wife are subject to the general rules governing 
fiduciary relationships which control the actions of persons occupying confidential relations with 
each other.  This confidential relationship imposes a duty of the highest good faith and fair dealing 
on each spouse, and neither shall take any unfair advantage of the other.  This confidential 
relationship is a fiduciary relationship subject to the same rights and duties of nonmarital business 
partners, as provided in Sections 16403, 16404, and 16503 of the Corporations Code, including, but 
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11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

not limited to, the following: 
(1) Providing each spouse access at all times to any books kept regarding a transaction for 

the purposes of inspection and copying. 
(2) Rendering upon request, true and full information of all things affecting any transaction 

which concerns the community property.  Nothing in this section is intended to impose a duty for 
either spouse to keep detailed books and records of community property transactions. 
 (3) Accounting to the spouse, and holding as a trustee, any benefit or profit derived from any 
transaction by one spouse without the consent of the other spouse which concerns the community 
property.  
 
SECTION 2 
 It is the intent of the Legislature in enacting this act to clarify that Section 721 of the Family 
Code provides that the fiduciary relationship between spouses includes all of the same rights and 
duties in the management of community property as the rights and duties of unmarried business 
partners managing partnership property, as provided in only Sections 16403, 16404, and 16503 of 
the Corporations Code, 

25 
and to abrogate the ruling in In re Marriage of Duffy (2001) 91 Cal.App.4th 

923, to the extent that it is in conflict with this clarification
26 

, and to confirm that the prudent investor 27 
standard does not apply to transactions covered by Section 721.  28 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  State Bar Family Law Section Executive Committee 
 
STATEMENT OF REASONS 
 
Existing Law:  Uncodified Section 2 of Senate Bill 1936, Chapter 310, Statutes of 2002, amending 
Family Code section 721, states:  “It is the intent of the Legislature in enacting this act to clarify that 
Section 721 of the Family Code provides that the fiduciary relationship between spouses includes all of 
the same rights and duties in the management of community property as the rights and duties of 
unmarried business partners managing partnership property, as provided in Sections 16403, 16404, and 
16503 of the Corporations Code, and to abrogate the ruling in In re Marriage of Duffy (2001) 91 
Cal.App.4th 923, to the extent that it is in conflict with this clarification.”  
 
This Resolution:  Clarifies that Family Code section 721, as amended by Senate Bill 1936 of 2002, does 
not subject California spouses to the so-called “prudent investor standard” in their dealings with one 
another. 
 
The Problem:  The “prudent investor standard” essentially requires anyone subject to it to demonstrate the 
investment knowledge and expertise of a professional investment manager in all financial transactions.  
Senate Bill 1936 (Burton) of 2002, was intended, by virtue of agreement between the Family Law and 
Trusts and Estates sections of the State Bar, to amend Family Code section 721 to clarify the Legislature’s 
intention that the rights and duties of non-marital business partners referenced in Section 721 subdivision 
(b), and thereby made applicable to husbands and wives, includes all the duties set forth in Corporations 
Code sections 16403, 16404 and 16503—not merely the provisions quoted in section 721 itself—but no 
other duties between non-marital business partners that may be set forth in other sections of the 
Corporations Code not referenced in the bill, and that the “prudent investor rule” does not apply to 
transactions between husbands and wives 
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This agreed-to intent has been confused, however, by imprecise legislative intent language in Senate Bill 
1936 itself, compounded by the legislative record of the bill.  This resolution revises the uncodified 
legislative intent language to clearly reflect the intent of the parties relating to the non-applicability of the 
“Prudent Investor Rule.”  
 
ILLUSTRATIONS:  If the “prudent investor rule” were applied, every financial transaction during a 
marriage—e.g., purchase or sale of a residence, investments in retirement plans, purchase or a sale of a 
business, or a deposit in a savings plan—could be scrutinized at the time of divorce.  
 
For example, if the "prudent investor rule" had been the law, at the end of the 1990's spouses would have 
been suing each other for not investing in technology stocks.  A few years later, the same spouses would 
have been suing each other for losing money in the same investment.  Another commentator noted that 
any investment in a family farm would not meet the standard of the rule, and thus could be subject to 
litigation in a dissolution 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Diane Wasznicky, FLEXCOM Committee Legislation 
Chair, 4740 Folsom Boulevard, Sacramento, CA 95818, voice (916) 455-5200, fax (916) 455-6300, e-
mail: diane@divorcepage.com; and LeRoy C. Humpal, FLEXCOM Committee member, 650 California 
Street, 25th Floor, San Francisco, CA 94108-2606, voice (415) 398-8502, fax (415) 398-8507, e-mail: 
lhumpal@pacbell.net  
 
RESPONSIBLE FLOOR DELEGATE:  LeRoy C. Humpal 
 



Amendment to 08-02-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Family Code section 721 to read as follows: 

1 §721
2 (a) Subject to subdivision (b), either husband or wife may enter into any transaction with the
3 other, or with any other person, respecting property, which either might if unmarried. 
4 (b) Except as provided in Sections 143, 144, and 146, and 16040 and 16047 of the Probate
5 Code, in transactions between themselves, a husband and wife are subject to the general rules
6 governing fiduciary relationships which control the actions of persons occupying confidential
7 relations with each other.  This confidential relationship imposes a duty of the highest good faith
8 and fair dealing on each spouse, and neither shall take any unfair advantage of the other.  This
9 confidential relationship is a fiduciary relationship subject to the same rights and duties of

10 nonmarital business partners, as provided in Sections 16403, 16404, and 16503 of the Corporations
11 Code, including, but not limited to, the following: 
12 (1) Providing each spouse access at all times to any books kept regarding a transaction for
13 the purposes of inspection and copying. 
14 (2) Rendering upon request, true and full information of all things affecting any transaction
15 which concerns the community property.  Nothing in this section is intended to impose a duty for
16 either spouse to keep detailed books and records of community property transactions. 
17 (3) Accounting to the spouse, and holding as a trustee, any benefit or profit derived from
18 any transaction by one spouse without the consent of the other spouse which concerns the
19 community property. 
20 (c) The “prudent investor rule” as set forth in Sections 16040 and 16047 of the Probate
21 Code shall have no application in transactions between husband and wife. 

(Proposed new language underlined; language to be deleted stricken.)



RESOLUTION 8-02-2003 
 
DIGEST 
Fiduciary Duty to Spouse:  Prudent Investor Standard Inapplicable
Amends Family Code section 721 to confirm that the prudent investor standard does not govern financial 
decisions made by spouses. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE WITH RECOMMENDED AMENDMENT 
 
History: 
Related to resolution 8-01-03. 
 
Reasons: 
This resolution amends Family Code section 721 to confirm that the prudent investor standard does not 
govern financial decisions made by spouses.  This resolution should be approved in principle, with the 
recommended amendment, because it clarifies the duty of care one spouse owes to the other spouse with 
respect to financial issues. 
 
Under the prudent investor standard, the investor is held to the level of knowledge and expertise 
possessed by a professional investment manager.  Since In Re Marriage of Duffy (2001) 91 Cal.App.4th 
923, and with the 2002 amendment to section 271, particularly the uncodified legislative intent language 
in Senate Bill No. 1936 (Stats. 2002, c. 310), there has been confusion in the family law field whether 
spouses are to be held to the prudent investor standard of care regarding financial dealings.  In Duffy, the 
court held that there was no prudent investor standard between spouses.  (Duffy, supra, at p. 940.)  The 
2002 amendment to the uncodified portion of section 721, apparently added to make clear that the statute 
agrees with the Duffy court holding, unfortunately states:  “[i]t is the intent of the Legislature . . . to 
abrogate the ruling In re Marriage of Duffy (2001) 91 Cal.App.4th 923, to the extent that it is in conflict 
with this clarification.”  As a result, some confusion has arisen over whether the Legislature rejected the 
Duffy holding.   
 
This resolution makes the necessary clarification in the codified portion of section 721, stating the 
“prudent invest[or] rule” does not apply.  Because clear statutory language prevails over uncodified 
“intent” language (see People v. Statum (2002) 28 Cal.4th 682, 689-690), this amendment should solve 
the problem.  However, to avoid any possible future confusion, subdivision (c) of the resolution should be 
amended to change the words “prudent investment rule” to the “prudent investor rule,” which is the 
acknowledged term for this legal concept. 
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION  
 
Recommendation:  APPROVE IN PRINCIPLE IF AMENDED 
 
Reason:  
This resolution amends Family Codes section 721 by adding a paragraph (c) to clarify that the “prudent 
investor rule” does not apply to transactions between spouses, if amended to correct a “typo” from 
“prudent investment rule” to “prudent investor rule.” 
 
TRUSTS AND ESTATES SECTION EXECUTIVE COMMITTEE  
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Recommendation:  Approve in principle. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code section 721 to read as follows:  
 
1 
2 
3 

§721 
 (a) Subject to subdivision (b), either husband or wife may enter into any transaction with the 
other, or with any other person, respecting property, which either might if unmarried.  

4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 

 (b) Except as provided in Sections 143, 144, and 146, and 16040 and 16047 of the Probate 
Code, in transactions between themselves, a husband and wife are subject to the general rules 
governing fiduciary relationships which control the actions of persons occupying confidential 
relations with each other.  This confidential relationship imposes a duty of the highest good faith and 
fair dealing on each spouse, and neither shall take any unfair advantage of the other.  This 
confidential relationship is a fiduciary relationship subject to the same rights and duties of 
nonmarital business partners, as provided in Sections 16403, 16404, and 16503 of the Corporations 
Code, including, but not limited to, the following:  
 (1) Providing each spouse access at all times to any books kept regarding a transaction for 
the purposes of inspection and copying.  
 (2) Rendering upon request, true and full information of all things affecting any transaction 
which concerns the community property.  Nothing in this section is intended to impose a duty for 
either spouse to keep detailed books and records of community property transactions.  
 (3) Accounting to the spouse, and holding as a trustee, any benefit or profit derived from any 
transaction by one spouse without the consent of the other spouse which concerns the community 
property.  
 (c) The “prudent investment rule” as set forth in Sections 16040 and 16047 of the Probate 20 

21 Code shall have no application in transactions between husband and wife.  
 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  The Lawyers’ Club of San Francisco 
 
STATEMENT OF REASONS  
 
Existing Law:  Uncodified Section 2 of Senate Bill 1936 (2002), Chapter 310, Statutes of 2002, amending 
Family Code section 721, states:  “It is the intent of the Legislature in enacting this act to clarify that 
Section 721 of the Family Code provides that the fiduciary relationship between spouses includes all of 
the same rights and duties in the management of community property as the rights and duties of 
unmarried business partners managing partnership property, as provided in Sections 16403, 16404, and 
16503 of the Corporations Code, and to abrogate the ruling in In re Marriage of Duffy (2001) 91 
Cal.App.4th 923, to the extent that it is in conflict with this clarification.”  
 
This Resolution:  Clarifies that Family Code section 721 does not subject California spouses to the so-
called “prudent investor standard” in their dealings with one another. 
 
The Problem:  The exceptions noted in subdivision (b) of Family Code section 721 relating to Probate 
Code sections 16040 and 16047 have been interpreted by the holding in In re Marriage of Duffy (2001) 
91 Cal.App.4th 923, to mean that the “prudent investor rule” does not apply to transactions between 
husbands and wives.  There is an argument that the language of the section could be interpreted as words 
of “inclusion” rather than “exclusion.”  This has resulted in confusion in the meaning of the statute by 
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imprecise legislative intent language in SB 1936 itself, compounded by the legislative record of the bill.  
This resolution clarifies Section 721 to clearly reflect the non-applicability of the “prudent investor rule.”  
 
The “prudent investor standard” essentially requires anyone subject to it to demonstrate the investment 
knowledge and expertise of a professional investment manager in all financial transactions.  If the 
“prudent investor rule” were applied to transactions between husbands and wives, every financial 
transaction during a marriage—e.g., purchase or sale of a residence, investments in retirement plans, 
purchase or a sale of a business, or a deposit in a savings plan—could be scrutinized at the time of 
divorce.  For example, if the "prudent investor rule" had been the law, at the end of the 1990's spouses 
would have been suing each other for not investing in technology stocks.  A few years later, the same 
spouses would have been suing each other for losing money in the same investment.  Another 
commentator noted that any investment in a family farm would not meet the standard of the rule, and thus 
could be subject to litigation in a dissolution proceeding.  
 
IMPACT STATEMENT  
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  LeRoy C. Humpal, 650 California Street, 25th Floor, 
San Francisco, CA 94108-2606, voice (415) 398-8502, fax (415) 398-8507, e-mail: lhumpal@pacbell.net; 
Stephen Ruben, 650 California Street, 25th Floor, San Francisco, CA 94108, voice (415) 399-6830, fax 
(415) 391-0140, e-mail: sruben@rubenlawfirm.com 
 
RESPONSIBLE FLOOR DELEGATE:  LeRoy C. Humpal 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution should be disapproved on the basis that spouses would no longer be subject to the prudent 
investment rule as set forth in Sections 16040 and 16047 of the Probate Code.  Within the context of 
managing and investing trust assets, it is appropriate that parties, regardless of whether they are husband 
and wife, be held to the prudent investment rule standard.  Spouses managing trust assets, should not be 
held to a lessor standard simply on the basis of their marital status.   
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RESOLUTION 8-03-2003 
 
DIGEST 
Marriage:  Between “Two Persons”  
Amends Family Code section 300 to provide that marriage is between two persons, rather than a man and 
a woman.  
  
RESOLUTION COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
Similar to resolution 06-06-00, which was disapproved. 
 
Reasons: 
This resolution amends Family Code section 300 to provide that marriage is between two persons, rather 
than a man and a woman.  This resolution should be disapproved because it conflicts with Family Code 
section 308.5, which cannot be amended or repealed except by initiative.  
 
Logic and fairness dictate that a single consenting adult should be able to marry any other single 
consenting adult, regardless of sex.  However, contrary to the statement in the resolution that it does not 
affect any other law, statute or rule, it conflicts with the many laws and regulations in California that 
define marriage as being between a man and a woman and does not address how the proposed changes 
can be reconciled with these laws and regulations.  Foremost among them is Family Code section 308.5.  
Section 308.5 implemented Proposition 22, an initiative approved by the voters.  Under article 2, section 
10 of the California Constitution, an initiative statute approved by a majority of the voters takes effect the 
day after the election and such statute may only be amended or repealed by another initiative that 
becomes effective when approved by the electorate, unless the original initiative provides otherwise.  
Proposition 22 did not provide otherwise.  Since section 308.5 cannot be changed except by initiative, and 
the proposed section 300 conflicts with it, this resolution cannot be implemented.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code section 300 to read as follows: 
 
1 §300 

 Marriage is a personal relation arising out of a civil contract between a man and a woman 2 
two persons, to which the consent of the parties capable of making that contract is necessary.  
Consent alone does not constitute marriage.  Consent must be followed by the issuance of a license 
and solemnization as authorized by this division, except as provided by Section 425 and Part 4 
(commencing with Section 500). 

3 
4 
5 
6 
 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Only permits marriage between a man and a woman. 
 
This Resolution:  Permits marriage between two people, regardless of sex. 
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The Problem:  Current law discriminates against homosexual couples.  While some jurisdictions, 
including California, have given homosexual couples rights similar to marital rights, none have extended 
full rights, including the right to marry.  With marriage come the rights of adoption, the obligation of 
support, property rights and responsibilities and the right to have an adjudication in a dissolution of 
marriage action.  Marriage also carries social security, pension benefits and inheritance rights.  The only 
reason for denial of marriage rights to homosexual couples is the objection of religious institutions.  This 
resolution does not require the church to perform homosexual marriages.  It enables the state to license 
them and recognize them.  Separation of church and state requirements in the California and United States 
Constitutions require that the state look beyond religious objections and to equal protection guarantees 
and legalize same sex marriages. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Henry Doering, S.F. Public Defender, 555 Seventh St., 
San Francisco, CA 94103, telephone 415-553-9314, e-mail Henry_Doering@ci.sf.ca.us 
 
RESPONSIBLE FLOOR DELEGATE:  Scott McMillen 
 
COUNTERARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY: 
 
The proponents’s suggestion that this resolution does not affect any other law, statute, or rule, is incorrect.  
Family Code section 308.5, which is the product of Proposition 22, an initiative, provides: “Only 
marriage between a man and a woman is valid or recognized in California.”  Absent another initiative 
which repeals Family Code section 308.5, amendment of Family Code section 300 would serve no 
purpose, hence this resolution should be disapproved. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution is fatally defective.  It directly contradicts Proposition 22 adopted by voters on 3/7/00 and 
codifed at Family Code Section 308.5. 
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RESOLUTION 8-04-2003 
 
DIGEST 
Civil Rights:  Expansion of Domestic Partnership Rights and Responsibilities 
Amends Family Code sections 297, 298 and 298.5, Government Code section 14771 and Revenue and 
Taxation Code section 18521, adds Family Code sections 299.1, 299.2 and 299.3, and repeals and adds 
new Family Code section 299 to expand the rights and responsibilities of registered domestic partners. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Family Code sections 297, 298 and 298.5, Government Code section 14771 and 
Revenue and Taxation Code section 18521, adds Family Code sections 299.1, 299.2 and 299.3, and 
repeals and adds new Family Code section 299 to expand the rights and responsibilities of registered 
domestic partners.  This resolution should be disapproved because, although the proposed expansion of 
rights set forth therein is laudable, the resolution fails to adequately address all of the changes needed to 
effectively carry out its purpose.  
 
This resolution proposes amending certain sections of the Government Code and the Revenue and 
Taxation Code, but it does not amend relevant provisions of the Probate Code and of other codes as they 
relate to spousal rights.  It appears to attempt to deal with this by a blanket statement in the proposed 
Family Code at section 299.1, subdivision (a), that domestic partners shall have the same rights and 
responsibilities under any provision of the law as “spouses in a civil marriage.”  However, the specific 
amendment to some sections combined with this blanket statement as to rights and responsibilities could 
generate conflicts in applying the law to domestic partners.  For example, the provisions of this resolution 
allow for a termination proceeding short of dissolution for certain domestic partnerships (proposed 
Family Code section 299).  If a domestic partner has all the rights and responsibilities of a married person, 
then the requirements for dissolution proceedings for a married couple would appear to apply, creating an 
inherent conflict in the resolution itself.  This resolution also impacts the support obligations currently 
imposed on domestic partners under the domestic partnership law, thus potentially disadvantaging 
domestic partners in comparison to current rights. 
 
The rights and responsibilities of spouses in a civil marriage are also governed in part by federal law (e.g. 
pension rights under ERISA, estate taxes).  Unintended conflicts with federal law arising out of this 
resolution could further disadvantage domestic partners.  Domestic partners might rely on a belief that 
they are entitled to identical treatment as spouses in a civil marriage.  As a result, they may fail to plan for 
situations which are not covered by this proposed resolution because the rights afforded married 
heterosexual couples under federal law are not extended to registered domestic partners.  In addition to 
being a trap for the unwary, such differing treatment may lead to increased litigation over benefits even 
when planning is attempted. 
 
The rights and responsibilities of domestic partners should mirror those of spouses in a civil marriage to 
the maximum extent possible.  This resolution, however, does not sufficiently address the various issues 
raised by how it attempts to expand these rights.  For that reason, it should be disapproved.   
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This resolution is similar to Assembly Bill No. 205, Regular Session 2002-2003, which has been passed 
by the Assembly Judiciary Committee and is pending before the Appropriations Committee at the time 
this report was written. 
 
SECTION/COMMITTEE REPORT 
 
FAMILY LAW SECTION  
 
Recommendation:  APPROVE IN PRINCIPLE IF AMENDED 
 
Reason:  
The provisions of the resolution are highly complex and far-reaching.  Given the committee’s significant 
expertise in this area, it was determined that the most useful purpose it could serve would be to explain 
the impact of the resolution as well as to point out the rather significant problems in the resolution as it is 
written. 
 
The point of the resolutions is to expand the rights and liabilities of domestic partners to equal that of 
married persons.  The resolution would enact Family Code § 299.1 which provides, in essence, that 
registered domestic partners shall have the same rights, protections and benefits and be subject to the 
same responsibilities and duties under the law as are granted to and imposed upon spouses in a civil 
marriage. .  It is in effect a blanket provision that purportedly would shift in one fell swoop, all domestic 
partners under a marital umbrella.  The reality is that such a quick fix cannot work.  The law applicable to 
marriages is highly complex and there are significant differences which would make this type of one size 
fits all approach unworkable 
 
The resolution attempts to address some of the tax laws by allowing domestic partners to file joint tax 
returns in California.  However, that is the proverbial tip of the iceberg.  The reality is that the tax laws 
are an integral part of family law and this resolution will have no effect on federal tax law.  Thus, while 
the parties might be treated as domestic partners in California, they will not receive similar treatment 
under the federal tax laws.  
 
Section 299.1(d) provides that the rights and obligations of domestic partners with respect to a child of 
either of them shall be the same as those of married spouses.  This provision in the resolution related to 
children are confusing and inappropriate. The solution may be to set forth a specific definition of what 
creates a parent-child relationship in a domestic partnership.  Such a definition would in all likelihood be 
a child born during the relationship of the partners (which could predate the actual registration of them as 
domestic partners) through either birth from one of the female partners or through a surrogate in a male 
partnership and consented to by the other partner.  There would have to be some legislation to eliminate 
the rights of the third party participant in the birth be it the sperm donor or the surrogate mother.  It would 
typically require consent by both partners and other documentation in a manner somewhat modeled after 
the terms of § 7613. 
 
In conclusion, this resolution is a highly complex resolution which will require substantial modification to 
make it feasible and practical in the real world as well as to comply with conflicting federal tax laws. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code sections 297, 298, and 298.5, to add Family Code 
sections 299.1, 299.2, and 299.3, to repeal and add a new Family Code section 299, to amend 
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Government Code section 14771, and to amend Revenue and Taxation Code section 18521 to read as 
follows:  
 
1 
2 
3 
4 
5 
6 

§ 297 
 (a) Domestic partners are two adults who have chosen to share one another’s lives in an 
intimate and committed relationship of mutual caring.  
 (b) A domestic partnership shall be established in California when all of the following 
requirements are met:  
 (1) Both persons have a common residence.  
 (2) Both persons agree to be jointly responsible for each other’s basic living expenses 7 
incurred during the domestic partnership.  8 
 (3) Neither person is married or a member of another domestic partnership that has not been 9 

10 terminated, dissolved, or adjudged a nullity.  
 (4)(3) The two persons are not related by blood in a way that would prevent them from being 
married to each other in this state.  

11 
12 

 (5)(4) Both persons are at least 18 years of age.  13 
 (6)(5) Either of the following:  14 

15 
16 
17 
18 
19 
20 

 (A) Both persons are members of the same sex.  
 (B) One or both of the persons meet the eligibility criteria under Title II of the Social 
Security Act as defined in 42 U.S.C. Section 402(a) for old-age insurance benefits or Title XVI of 
the Social Security Act as defined in 42 U.S.C. Section 1381 for aged individuals.  Notwithstanding 
any other provision of this section, persons of opposite sexes may not constitute a domestic 
partnership unless one or both of the persons are over the age of 62.  
 (7) (6) Both persons are capable of consenting to the domestic partnership.  21 
 (8) Neither person has filed a Declaration of Domestic Partnership with the Secretary of 22 
State pursuant to this division that has not been terminated under Section 299.  23 
 (9)(7) Both persons file a Declaration of Domestic Partnership with the Secretary of State 
pursuant to this division.  

24 
25 
26 
27 
28 
29 
30 

 (c) “Have a common residence” means that both domestic partners share the same residence.  
It is not necessary that the legal right to possess the common residence be in both of their names.  
Two people have a common residence even if one or both have additional residences.  Domestic 
partners do not cease to have a common residence if one leaves the common residence but intends to 
return.  
 (d) “Basic living expenses” means shelter, utilities, and all other costs directly related to the 31 
maintenance of the common household of the common residence of the domestic partners.  It also 32 
means any other cost, such as medical care, if some or all of the cost is paid as a benefit because a 33 
person is another person’s domestic partner.  34 
 (e) “Joint responsibility” means that each partner agrees to provide for the other partner’s 35 
basic living expenses if the partner is unable to provide for herself or himself.  Persons to whom 36 
these expenses are owed may enforce this responsibility if, in extending credit or providing goods or 37 
services, they relied on the existence of the domestic partnership and the agreement of both partners 38 
to be jointly responsible for those specific expenses.  39 

40 
41 
42 
43 
44 
45 
46 
47 

 
§  298 

(a) The Secretary of State shall prepare forms entitled “Declaration of Domestic Partnership” 
and “Notice of Termination of Domestic Partnership” to meet the requirements of this division.  
These forms shall require the signature and seal of an acknowledgment by a notary public to be 
binding and valid. 

(b) (1)  The Secretary of State shall distribute these forms to each county clerk.  These forms 
shall be available to the public at the office of the Secretary of State and each county clerk. 
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48 
49 
50 
51 

(2) The Secretary of State shall, by regulation, establish fees for the actual costs of 
processing each of these forms, and shall charge these fees to persons filing the forms. 

(c) The Declaration of Domestic Partnership shall require each person who wants to become 
a domestic partner to (1) state that he or she meets the requirements of Section 297 at the time the 
form is signed, (2) provide a mailing address, (3) state that he or she consents to the jurisdiction of 52 
the Superior Courts of California for the purpose of a proceeding to obtain a judgment of dissolution 53 
or nullity of the domestic partnership or for legal separation of partners in the domestic partnership 54 
even if one or both partners ceases to be a resident of, or to maintain a domicile in, this state, (4) sign 
the form with a declaration that representations made therein are true, correct, and contain no 
material omissions of fact to the best knowledge and belief of the applicant, and 

55 
56 

(4)(5) have  a notary 
public acknowledge his or her signature.  Both partners’ signatures shall be affixed to one 
Declaration of Domestic Partnership form, which form shall then be transmitted to the Secretary of 
State according to the instructions provided on the form.  

57 
58 
59 

Violation of this subdivision are Filing an 60 
intentionally and materially false Declaration of Domestic Partnership shall be punishable as a 
misdemeanor. 

61 
62 
63 
64 
65 
66 
67 
68 

 
§ 298.5 

(a) Two persons desiring to become domestic partners may complete and file a Declaration 
of Domestic Partnership with the Secretary of State. 

(b) The Secretary of State shall register the Declaration of Domestic Partnership in a registry 
for those partnerships, and shall return a copy of the registered form to the domestic partners at the 
mailing address provided by the domestic partners as their common residence. 69 

70 (c) No person who has filed a Declaration of Domestic Partnership may file a new 
Declaration of Domestic Partnership until at least six months after the date that a Notice of 71 
Termination of Domestic Partnership was filed with the Secretary of State pursuant to subdivision 72 
(b) of Section 299 in connection with the termination or enter a civil marriage with someone other 73 
than their registered domestic partner unless the most recent domestic partnership has been 74 
terminated or a final judgment of dissolution or nullity of the most recent domestic partnership has 75 
been entered.  This prohibition does not apply if the previous domestic partnership ended because 
one of the partners died 

76 
or married. 77 

78 
79 

 
§ 299 

(a) A domestic partnership is terminated when any one of the following occurs: 80 
(1) One partner give or sends to the other partner a written notice by certified mail that he or 81 

she is terminating the partnership. 82 
83 (2) One of the domestic partners dies. 
84 (3) One of the domestic partners marries. 
85 (4) The domestic partners no longer have a common residence. 

A domestic partnership may be terminated without filing a proceeding for dissolution of 86 
domestic partnership by the filing of a Notice of Termination of Domestic Partnership with the 87 
Secretary of State pursuant to this section, provided that all of the following conditions exist at the 88 
time of the filing. 89 

90 (1) The Notice of Termination of domestic  Partnership is signed by both domestic partners. 
(2) There are no children of the relationship of the parties born before or after registration of 91 

the domestic partnership or adopted by the parties after registration of the domestic partnership, and 92 
neither of the domestic partners, to their knowledge, is pregnant. 93 

94 (3) The domestic partnership is not more than five years in duration. 
(4) Neither party has any interest in real property wherever situated, with the exception of 95 

the lease of a residence occupied by either party which satisfies the following requirements: 96 
(A) The lease does not include an option to purchase. 97 
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(B) The lease terminates within one year from the date of filing of the Notice of Termination 98 
of Domestic partnership. 99 

(5) There are no unpaid obligations in excess of the amount which would preclude the filing 100 
of a summary dissolution pursuant to paragraph (6) of subdivision (a) of Section 2400, as adjusted by 101 
subdivision (b) of Section 2400, incurred by either or both of he parties after registration of the 102 

103 domestic partnership, excluding the amount of any unpaid obligation with respect to an automobile.  
(6) The total fair market value of community property assets, excluding all encumbrances 104 

and automobiles, including any deferred compensation or retirement plan, is less than the amount 105 
which would preclude the filing of a summary dissolution pursuant to paragraph (7) of subdivision 106 
(a) of Section 2400, as adjusted by subdivision (b) of  Section 2400, and neither party has separate 107 
property assets, excluding all encumbrances and automobiles, in excess of that amount. 108 

(7) The parties have executed an agreement setting forth the division of assets and the 109 
assumption of liabilities of the community property, and have executed any documents, title 110 
certificates, bills of sale, or other evidence of transfer necessary to effectuate the agreement. 111 

112 (8) The parties waive any rights to spousal support 
(9) The parties have read and understand a brochure prepared by the State of State describing 113 

the requirements, nature, and effect of terminating a domestic partnership. 114 
115 (10) Both parties desire that the domestic partnership be terminated. 

(b) Upon termination of a domestic partnership, at least one former partner shall file a Notice 116 
of Termination of Domestic Partnership with the Secretary of State by mailing a completed form to 117 
the Secretary of State by certified mail.  The date on which the Notice of Termination of Domestic 118 
Partnership is received by the Secretary of State shall be deemed the actual termination date of the 119 
domestic partnership, unless termination is caused by the death or marriage of a domestic partner, in 120 
which case the actual termination date shall be the date indicated on the Notice of Termination of 121 
Domestic Partnership form.  The partner who files the Notice of Termination of Domestic 122 
Partnership shall send a copy of the notice to the last known address of the other partner.  The 123 
domestic partnership shall be terminated effective six months after the date of filing of the Notice of 124 
Termination of Domestic partnership with the Secretary of State pursuant to this section, provided 125 
that neither party has, before that date, filed with the Secretary of State a notice of the termination of 126 
domestic partnership, in the form and content as shall be prescribed by the Secretary of State, and 127 
sent to the other party a copy of the notice of revocation by first-class mail, postage prepaid, at the 128 
other’s last known address.  The effect of termination of a domestic partnership pursuant to this 129 
section shall be the same as, and shall be treated for all purposes as, the entry of a judgment of 130 

131 dissolution of a domestic partnership. 
c) A former domestic partner who has given a copy of a Declaration of Domestic Partnership 132 

to any third party in order to qualify for any benefit or right shall, within 60 days of termination of 133 
the domestic partnership, give or send to the third party, at the last known address of the third party, 134 
written notification that the domestic partnership has been terminated.  A third party who suffers a 135 
loss as a result of failure by the domestic partner to send this notice shall be entitled to seek recovery 136 
from the partner who was obligated to send it for any actual loss resulting thereby.  The termination 137 
of a domestic partnership pursuant to this section does not prejudice nor bar the rights of either of the 138 
parties to institute an action to set aside the termination for fraud, duress, mistake, or any other 139 
ground recognized at law or  in equity.  A court shall set aside the termination of domestic 140 
partnership and declare the domestic partnership null and void upon proof that the parties did not 141 
meet the requirements of subdivision (a) at the time of the filing of the Notice of Termination of 142 
Domestic Partnership with the Secretary of State. 143 

(d) Failure to provide the third party notice required in subdivision (c) shall not delay or 144 
prevent the termination of the domestic partnership.  The superior courts shall have jurisdiction over 145 
all proceedings relating to the dissolution of domestic partnerships, nullity of domestic partnerships, 146 
and legal separation of partners in a domestic partnership.  The dissolution of a domestic partnership, 147 
nullity of a domestic partnership, and legal separation of partners in a domestic partnership shall 148 
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follow the same procedures, and the partners shall possess the same rights, protections, and benefits, 149 
and be subject to the same responsibilities, and duties, as apply to the dissolution of marriage, nullity 150 
of marriage, and legal separation of spouses in a marriage, respectively, except as provided in 151 
subdivision (a), and except that, in accordance with the consent acknowledged by domestic partners 152 
in the Declaration of Domestic Partnership form, proceedings for dissolution, nullity, or legal 153 
separation of a domestic partnership registered in this state may be filed in the superior courts of this 154 
state even if neither domestic partner is a resident of, or maintains a domicile in, the state at the time 155 
the proceedings are filed. 156 

157  
158 § 299.1 

(a) Registered domestic partners shall have the same rights, protections, and benefits, and 159 
shall be subject to the same responsibilities, obligations, and duties under law, whether they derive 160 
from statutes, administrative regulations, court rules, government policies, common law, or any other 161 
provisions or sources of law as are granted to and imposed upon spouses in a civil marriage. 162 

(b) Former registered domestic partners shall have the same rights, protections, and benefits, 163 
and shall be subject to the same responsibilities, obligations, and duties under law, whether they 164 
derive from statutes, administrative regulations, court rules, government policies, common law, or 165 
any other provisions or sources of law, as are granted to and imposed upon former spouses in a civil 166 
marriage. 167 

(c) A surviving registered domestic partner, following the death of the other partner, shall 168 
have the same rights, protections, and benefits, and shall be subject to the same responsibilities, 169 
obligations, and duties under law, whether they derive from statutes, administrative regulations, 170 
court rules, government policies, common law, or any other provisions or sources of law, as are 171 
granted to and imposed upon a widow or a widower of a civil marriage. 172 

(d) The rights and obligations of registered domestic partners with respect to a child or either 173 
of them shall be the same as those of married spouses.  The rights and obligations of former or 174 
surviving registered domestic partners with respect to a child of either of them shall be the same as 175 
those of former or surviving spouses in a civil marriage. 176 

(e) To the extent that provisions of California law adopt, refer to, or rely upon, provisions of 177 
federal law in a way that otherwise could cause registered domestic partners to be treated differently 178 
than spouses in a civil marriage, registered domestic partners shall be treated by California law as if 179 
federal law recognized a domestic partnership in the same manner as California law. 180 

(f) No public agency in this state may discriminate against any person or couple on the 181 
ground that the person or couple is in a registered domestic partnership rather than in a civil 182 
marriage. 183 

(g) Registered domestic partners shall have the same rights regarding non-discrimination as 184 
those provided to spouses in a civil marriage.185 

186  
187 § 299.2 

(a) A domestic partnership is not invalid because one or both of the partners has at any time 188 
changed his or her gender. 189 

(b) A legal union of two persons that was validly formed in another jurisdiction, and that is 190 
substantially equivalent to a domestic partnership as defined in this part, shall be recognized as a 191 
valid domestic partnership in this state regardless of whether it bears the name domestic partnership.192 

193 § 299.3 
(a) On or before June 30, 2004, and again on or before December 1, 2004, and again on or 194 

before January 31, 2005 [or other dates as set by the legislature], the Secretary of State shall send the 195 
following letter to the mailing address on file of each registered domestic partner who registered 196 
more than one month prior to each of those dates:  197 

198  
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199 
200 

“Dear  Registered Domestic Partner: 
 
This letter is being sent to all persons who have registered with the Secretary of State as a 201 

domestic partner.   202 
Effective January 1, 2005 [or other date certain], California’s law related to the rights and 203 

responsibilities of registered domestic partners will change (or, if you are receiving this letter after 204 
that date, the law has changed, as of January 1, 2005 [or other date certain]).  With this new 205 
legislation, for purposes of California law, domestic partners will have a great many new rights and 206 
responsibilities, including laws governing community property and taxation, those governing 207 
property transfer, those regarding duties of mutual financial support and mutual responsibilities for 208 
certain debts to third parties, and many others.  The way domestic partnerships are terminated is also 209 
changing.  After January 1, 2005 [or other date certain], under certain circumstances, it will be 210 

211 necessary to participate in a dissolution proceeding in court to end a domestic partnership. 
Domestic partners who do not wish to be subject to these new rights and responsibilities 212 

MUST terminate their domestic partnership before January 1, 2005 [or other date certain].  Under the 213 
law in effect until January 1, 2005 [or other date certain], your domestic partnership is automatically 214 
terminated if you or your partner marry or die while you are registered as domestic partners.  It is 215 
also terminated if you send to your partner or your partner sends to you, by certified mail, a notice 216 
terminating the domestic partnership, or if you and your partner no longer share a common 217 
residence. In all cases, you are required to file a Notice of Termination of Domestic Partnership.   218 

If you do not terminate your domestic partnership before January 1, 2005 [or other date 219 
certain], as provided above, you will be subject to these new rights and responsibilities and, under 220 
certain circumstances, you will only be able to terminate your domestic partnership, other than as a 221 
result of domestic partner’s death, by the filing of a court action. 222 

If you have any questions about any of these changes, please consult an attorney.  If you 223 
cannot find an attorney in your locale, please contact your county bar association for a referral. 224 

225  
226 
227 

Sincerely, 
 

The Secretary of State228 
(b) From January 1, 2004, to December 31, 2004, [or other dates as set by the legislature] 229 

inclusive, the Secretary of State shall provide the following notice with all requests for the 230 
Declaration of Domestic Partnership form.  The Secretary of State also shall attach the Notice to the 231 
Declaration of Domestic Partnership form that is provided to the general public on the Secretary of 232 
State’s Web site: 233 

234  
235 “NOTICE TO POTENTIAL DOMESTIC PARTNER 
236 
237 

REGISTRANTS 
 

As of January 1, 2005 [or other date certain], California’s law of domestic partnership will 238 
change. 239 

Beginning at that time, for purposes of California law, domestic partners will have a great 240 
many new rights and responsibilities, including laws governing the community property and 241 
taxation, those governing property transfer, those regarding duties of mutual financial support and 242 
mutual responsibilities for certain debts to third parties, and many others.  The way domestic 243 
partnerships are terminated will also change.  Unlike current law, which allows partners to end their 244 
partnership simply by filing a “Termination of Domestic Partnership” form with the Secretary of 245 
State, after January 1, 2005, it will be necessary under certain circumstances to participate in a 246 
dissolution proceeding in court to end a domestic partnership. 247 

If you have questions about these changes, please consult an attorney,.  If you cannot find an 248 
attorney in your area, please contact your county bar for a referral.”249 
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252 
253 
254 
255 
256 
257 
258 
259 
260 
261 
262 
263 
264 
265 
266 

Government Code § 14771 
(a) The director, through the forms management center, shall do all of the following: 
(1) Establish a State Forms management Program for all state agencies, and provide 

assistance in establishing internal forms management capabilities. 
(2) Study, develop, coordinate and initiate forms of interagency and common administrative 

usage, and establish basic state design and specification criteria to effect the standardization of 
public-use forms. 

(3) Provide assistance to state agencies for economical forms design and forms art work 
composition and establish and supervise control procedures to prevent the undue creation and 
reproduction of public-use forms. 

(4) Provide assistance, training, and instruction in forms management techniques to state 
agencies, forms management representatives, and departmental forms coordinators, and provide 
direct administrative and forms management assistance to new state organization as they are created. 

(5) Maintain a central cross index of public-use forms to facilitate the standardization of 
these forms, to eliminate redundant forms, and to provide a central source of information on the 
usage and availability for forms. 

(6) Utilize appropriate procurement techniques to take advantage of competitive bidding, 
consolidated orders, and contract procurement of forms, and work directly with the State Printer 267 
Office of State Printing toward more efficient, economical and timely procurement, receipt , storage, 
and distribution of state forms. 

268 
269 
270 
271 
272 
273 
274 
275 
276 
277 
278 
279 
280 
281 
282 
283 
284 

(7) Coordinate the forms management program with the existing state archives and records 
management program to insure timely disposition of outdated forms and related records. 

(8) Conduct periodic evaluations of the effectiveness of the overall forms management 
program and the forms management practices of the individual state agencies, and maintain records 
which indicate net dollar savings which have been realized through centralized forms management. 

(9) Develop and promulgate rules and standards to implement the overall purposes of this 
section. 

(10) Create and maintain by July 1, 1986, a complete and comprehensive inventory of 
public-use forms in current sue by the state. 

(11) Establish and maintain, by July 1, 1986, an index of all public-use forms in current use 
by the state. 

(12) Assign, by January 1, 1987, a control number to all public-use forms in current use by 
the state. 

(13) Establish a goal to reduce the existing burden of state; collections of public information 
by 30 percent by July 1, 1987 and to reduce that burden by an additional 15 percent by July 1, 1988. 

(14) Provide assistance, by January 1, 2005 [or other date certain], to state agencies, forms 285 
management representatives, and departmental forms coordinators, in reviewing and revising all 286 
public-use forms that refer to or use the terms spouse, husband, wife, marriage, or marital status 287 
appropriately to include references to domestic partner or domestic partnership. 288 

289 
290 
291 
292 
293 
294 
295 
296 
297 
298 
299 

(15) Delegate implementing authority to state agencies where the delegation will result in the 
most timely and economical method of accomplishing the responsibilities set forth in this section.  
The director, through the forms management center, may require any agency to revise any public-use 
form which the director determines is inefficient. 

(b) Due to the need for tax forms to be available to the public on a timely basis, all tax 
forms, including returns, schedules, notices, and instruction prepared by the Franchise Tax Board for 
public use in connection with its administration of the Personal Income Tax Law, Senior Citizens 
Property Tax Assistance and Postponement Law, Bank and Corporation Tax law, and the Political 
Report Act of 1974 and the State Board of Equalization’s administration of county assessment 
standards, state-assessed property, timber tax, sales and use tax, hazardous substances tax, alcoholic 
beverage tax, cigarette tax, motor vehicle fuel license tax, sue fuel tax, energy resources surcharge, 
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301 
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308 
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310 
311 
312 
313 
314 
315 
316 
317 
318 
319 
320 
321 
322 
323 
324 
325 
326 
327 
328 
329 

emergency telephone users surcharge, insurance tax, and universal telephone service tax shall be 
exempt from subdivision (a), and, instead, each board shall do all of the following: 

(1) Establish a goal to standardize, consolidate, simplify, efficiently manage, and, where 
possible, reduce the number of tax forms. 

(2) Create and maintain, by July, 1986, a complete and comprehensive inventory of tax 
forms in current use by the board. 

(3) Establish and maintain, by July 1, 1986, an index of all tax forms in current use by the 
board. 

(4) Report to the Legislature, by January 1, 1987, on its progress to improve the 
effectiveness and efficiency of all tax forms. 

(c) The director, through the forms management center, shall develop and maintain, by 
December 31, 1995, an ongoing master inventory of all nontax reporting forms required of 
businesses by state agencies, including a schedule for notifying each state agency of the impending 
expiration of certain report review requirements pursuant to subdivision (b) of Section 14775. 

 
Revenue and Taxation Code § 18521 

(a)(1) Except as otherwise provided in this section an individual shall use the same filing 
status that he or she used on his or her federal income tax return filed for the same taxable year. 

(2) If the Franchise Tax Board determines that the filing status used on the taxpayer’s federal 
income tax return was incorrect, the Franchise Tax Board may, under Section 19033 (relating to 
deficiency assessments), revise the return to reflect a correct filing status. 

(3) If either spouse was a nonresident for any portion of the taxable year, a husband and wife 
who file a joint federal income tax return shall be required to file a joint nonresident return. 

(b) In the case of an individual who is not required to file a federal income tax return for the 
taxable year, that individual may use any filing status on the return required under this part that he or 
she would be eligible to use on a federal income tax return for the same taxable year if a federal 
income tax return was required. 

(c) Notwithstanding subdivision(a), a husband and wife may file separate returns under this 
part if either spouse was either of the following during the taxable year: 

(1) An active member of the armed forces or any auxiliary branch thereof. 
(2)(e) A nonresident for the entire taxable year who had no income from a California source. 330 
(d) Notwithstanding subdivision (a), registered domestic partners may either file a joint 331 

return or file separately by applying the standards applicable to married couples under federal 332 
333 income tax law. 

(e) Except for taxpayers described in subdivision subdivisions (c) or (d), for any taxable year 
with respect to which a joint return has been filed, a separate return shall not be made by either 
spouse 

334 
335 

or domestic partner after the period for either to file a separate return has expired. 336 
(e)(f)  No joint return shall may be made if the husband and wife or the domestic partners 

have different taxable years; except that if their taxable years begin on the same day and end on 
different days because of the death of either or both, then a joint return may be made with respect to 
the taxable year of each.  The above exception 

337 
338 
339 

shall does not apply if the surviving spouse remarries 340 
or the surviving domestic partner enters a new domestic partnership before the close of his or her 
taxable year, or if the taxable year of either spouse is a fractional part of a year under Section 443(a) 
of the Internal Revenue Code. 

341 
342 
343 

(f)(g) In the case of the death of one spouse or domestic partner or both spouses or domestic 344 
partners the joint return with respect to the decedent may be made only by the decedent’s executor or 
administrator; except that, in the case of the death of one spouse 

345 
or domestic partner, the joint return 

may be made by the surviving spouse with respect to both that spouse 
346 

or domestic partner and the 
decedent if no return for the taxable year has been made by the decedent, no executor or 
administrator has been appointed, and no executor or administrator is appointed before the last day 
prescribed by law for filing the return of the surviving spouse 

347 
348 
349 

or domestic partner.  If an executor or 350 
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administrator of the decedent is appointed after the making of the joint return by the surviving 
spouse 

351 
or domestic partner, the executor or administrator may disaffirm the joint return by making, 

within one year after the last day prescribed by law for filing the return of the surviving spouse 
352 

or 353 
domestic partner, a separate return for the taxable year of the decedent with respect to which the joint 
return was made, in which case the return made by the survivor shall constitute his or her separate 
return. 

354 
355 
356 

 
(Proposed new language underlined; language to be deleted stricken.) 

PROPONENTS:  Bay Area Lawyers for Individual Freedom, Lesbian and Gay Lawyers Association of 
Los Angeles

STATEMENT OF REASONS 

Existing Law:  Provides for the issuance of a marriage license and specifies the rights and responsibilities 
of married persons.  It also provides for the establishment and the termination of domestic partnerships, 
and requires the Secretary of State to prepare and distribute forms for creating and terminating domestic 
partnerships, and the penalties for violating the applicable provisions.   

This Resolution:  Revises the requirements for entering into domestic partnerships; requires the parties to 
a domestic partnership consent to the jurisdiction of the superior courts of California to dissolve or nullify 
a domestic partnership; and extends the rights and responsibilities of marriage to persons registered as 
domestic partners after a specified date; and also provides that a legal union validly formed in another 
jurisdiction that is substantially equivalent to domestic partnership would be recognized a valid domestic 
partnership in California.  Also specifically provides that filing an intentionally and materially false 
Declaration of Domestic Partnership would be punishable as a misdemeanor, creating a new crime, which 
will affect law enforcement at the local level.  Also suggests amendments to the Tax Code to allow 
domestic partners to file joint or separate state tax returns.  As of February 7, 2003, a bill substantially the 
same as this resolution is pending in the State Assembly.   

The Problem:  Married couples gain a multitude of rights and corresponding responsibilities when 
committing to a marriage.  These include bereavement leave, laws protecting the property of spouses, 
pension and tax laws protecting surviving spouses, laws protecting the surviving spouses of police 
officers and firefighters, the right to community property, and many more.  These essential rights, 
protections and benefits, and the corresponding responsibilities, obligations, and duties serve the public 
interest in promoting stable and long lasting family relationships.  Yet, many caring and committed same-
gender couples in California are denied the opportunity to enter into marriage.  It is important that the 
Conference of Delegates be on record as supporting this resolution to expand domestic partnership to 
include many of the same duties, obligations, and protections as are currently afforded to heterosexual 
couples through marriage. 

IMPACT STATEMENT 
 
This resolution does not affect any laws, statutes or rules, other than those set forth herein.  
 
PERMANENT CONTACT:  Jody Hoenninger, 270 Bayview Cir., San Francisco, CA 94124, voice 415-
772-6553, fax 415-772-6268, e-mail jhoenninger@hewm.com 

RESPONSIBLE FLOOR DELEGATE:  Jody Hoenninger 
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Amendment to 08-05-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Family Code section 2640 to read as follows:

1 §2640
2 (a) "Contributions to the acquisition of the property," as used in this section, include
3 downpayments, payments for improvements, and payments that reduce the principal of a loan used
4 to finance the purchase or improvement of the property but do not include payments of interest on
5 the loan or payments made for maintenance, insurance, or taxation of the property.
6 (b) In the division of the community estate under this division, unless a party has made a
7 written waiver of the right to reimbursement or has signed a writing that has the effect of a waiver,
8 the party shall be reimbursed for the party's contributions to the acquisition of the property to the
9 extent the party traces the contributions to a separate property source. The amount reimbursed shall

10 be without interest or adjustment for change in monetary values and shall not exceed the net value of
11 the property at the time of the division.
12 (c) A party shall be reimbursed for any separate property contributions made to the separate
13 property estate, including assets or debts, of the other spouse during the marriage, unless there has
14 been a transmutation in writing pursuant to Family Code section 850, et seq., or a written waiver of
15 the right of reimbursement.  The amount reimbursed shall be without interest or adjustment for
16 change in monetary values.

(Proposed new language underlined; language to be deleted stricken.)



RESOLUTION 8-05-2003 
 
DIGEST 
Dissolution:  Separate Property Contribution to Separate Property of Other Spouse
Amends Family Code section 2640 to provide reimbursement to a spouse who contributed separate 
property to the other spouse’s separate property 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
None known 
 
Reasons: 
This resolution amends Family Code section 2640 to provide reimbursement to a spouse who contributed 
separate property to the other spouse’s separate property.  This resolution should be disapproved because 
parties should be given the same rights of reimbursement regardless of the length of the marriage. 
 
Currently, section 2640 provides that if a spouse uses his or her separate money to pay for a house held as 
community property, that money is considered a gift to the community in the absence of a writing stating 
otherwise.  Most couples are unaware of this rule or unwilling to extensively document such transfers in 
anticipation of divorce while the marriage is going well.  As a result, the contributing spouse loses half of 
his or her contribution. 
 
In contrast, where community property is used to pay for a spouse’s separate property, courts have 
devised formulas for “recapturing” such contributions and the gain in value attributed to them.  (See In Re 
Marriage of Moore (1980) 28 Cal.3d 366 ; In re Marriage of Branco (1996) 47 Cal.App.4th 1621;  In Re 
Marriage of Allen (2002) 96 Cal.App.4th 497; In Re Marriage of Wolfe (2001) 91 Cal.App.4th 962.)  
While there appears to be no equitable reason to distinguish between contributions of community property 
to separate property or the contributions of separate property of one spouse to the separate property of the 
other, this resolution replaces one inequity with another by distinguishing between contributions 
depending on the length of the marriage, creating a rebuttable presumption for reimbursement in 
marriages of less than 10 years and leaving reimbursement to the discretion of the court for longer 
marriages.  
 
This resolution also continues to treat separate property differently from community property by making 
the reimbursement of separate property contributions subject to a rebuttable presumption whereas the 
current law makes reimbursement of community property contributions absolute.  Thus, this resolution is 
likely to create additional confusion concerning administration of contributions by spouses to separate 
and community property. 
 
SECTION/COMMITTEE REPORT 
 
FAMILY LAW SECTION  
 
Recommendation:  APPROVE IN PRINCIPLE IF AMENDED 
 
Reason:  
If amended, the committee would support the resolution. The amendment suggested is to delete that part 
of the first sentence of section 2640 (c) , at line 12-13 that reads “There shall be a rebuttal presumption 
affecting the burden of proof, that in a marriage of less than ten years,” and the last full sentence 
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beginning on line17 - 19 that reads “In a marriage of more than ten years, the court shall have discretion 
to reduce or modify any claim for reimbursement to the extent that the circumstances of the case would 
render full reimbursement unjust.” 
 
The problem with reference to a ten year period is that it creates uncertainty, and would lead to increased 
litigation. It is unnecessary and makes more sense to just allow the reibursement. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code section 2640 to read as follows: 
 

§2640 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 

 (a) "Contributions to the acquisition of the property," as used in this section, include 
downpayments, payments for improvements, and payments that reduce the principal of a loan used 
to finance the purchase or improvement of the property but do not include payments of interest on 
the loan or payments made for maintenance, insurance, or taxation of the property. 
 (b) In the division of the community estate under this division, unless a party has made a 
written waiver of the right to reimbursement or has signed a writing that has the effect of a waiver, 
the party shall be reimbursed for the party's contributions to the acquisition of the property to the 
extent the party traces the contributions to a separate property source. The amount reimbursed shall 
be without interest or adjustment for change in monetary values and shall not exceed the net value of 
the property at the time of the division. 
 (c) There shall be a rebuttable presumption affecting the burden of proof, that in a marriage 12 
of less than 10 years, a party shall be reimbursed for any separate property contributions made to the 13 
separate property estate, including assets or debts, of the other spouse during the marriage, unless 14 
there has been a transmutation in writing pursuant to Family Code section 850, et seq., or a written 15 
waiver of the right of reimbursement.  The amount reimbursed shall be without interest or 16 
adjustment for change in monetary values.  In a marriage of more than 10 years, the court shall have 17 
discretion to reduce or modify any claim for reimbursement to the extent that the circumstances of 18 
the case would render full reimbursement unjust.19 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Allows a spouse to be reimbursed for separate property contributions to the acquisition of 
community property.  Existing law also allows the community to be reimbursed for contributions made to 
the separate property of one party.  However, the law does not presently allow reimbursement where one 
spouse uses his or her separate property for the benefit of the other spouse’s separate estate.   
 
This Resolution:  Allows for separate property reimbursement for contributions made to the other 
spouse’s separate estate in certain circumstances. 
 
The Problem:  Since the adoption into law of Family Code section 2640, the Legislature and courts have 
determined that the pre-existing theory, that any contribution of separate property by one spouse to the 
community or by the community to one spouse’s separate property was a “gift” and therefore not subject 
to reimbursement, was not viable or accurate in today’s society.  If this is true, then contributions by one 
spouse, after marriage, to the separate property estate of the other spouse should not be viewed as a “gift” 
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and be reimbursed if no written waiver, per Section 2640, exists.  There have been significant and 
conflicting appellate court rulings on this issue.  See, Marriage of Wolfe (2001) 91 Cal.App.4th 962 and 
Marriage of Cross (2001) 94 Cal.App.4th 1143.  Marriage of Cross also conflicts with established law in 
the Moore/Marsden (In re Marriage of Moore (1980) 28 Cal.3d 366, In re Marriage of Marsden (1982) 
130 Cal.App.3d 426) and In re Marriage of Frick (1986) 181 Cal.App.3d 997 cases.  An illustration of 
how the added language would be applied is as follows:   
 
Husband owns a separate property residence at the time of marriage.  Wife contributes $50,000 of her 
separate funds, after marriage, to remodel Husband’s separate property residence.  Existing law does not 
allow Wife to be reimbursed; her contribution is deemed to be a “gift” from Wife to Husband.  Under the 
proposed legislation, the court could order reimbursement to Wife for her separate property contribution. 
 
IMPACT STATEMENT 
 
This legislation does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Diane Wasznicky, 4740 Folsom Blvd., Sacramento, 
CA  95819, office telephone (916) 455-5200, fax (916) 455-6300, e-mail diane@divorcepage.com or 
dwasz@attbi.com, home office telephone (916) 925-3426 
 
RESPONSIBLE FLOOR DELEGATE:  Diane Wasznicky 
 
COUNTERARGUMENT 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY: 
 
This resolution attempts to create a category of rights and liabilities distinct from those common to 
marriage and existing domestic partnership by hand-picking certain privileges from both bodies of law 
and deleting basic liabilities common to both, such as a support obligation.  Eliminating obligations 
would gut the domestic partnership laws and would leave the domestic partner with the least bargaining 
power unprotected. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This law arbitrarily distinguishes a party’s ability to be reimbursed for separate property contributions to 
the separate property estate of their spouse, based on the length of the marriage. Parties should be 
afforded the same opportunity for separate property reimbursement, regardless of the whether the 
marriage lasted for 2 or 20 years.  The 10 year limitation should be deleted.  
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RESOLUTION 8-06-2003 
 
DIGEST 
Cohabitation:  Definition and Circumstances for Abatement of Spousal Support
Amends California Family Code section 4323 to include cohabitation by parties of the same sex as 
grounds for reduction of spousal support.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends California Family Code section 4323 to include cohabitation by parties of the 
same sex as grounds for reduction of spousal support.  This resolution should be disapproved because it 
imposes a lengthy waiting period and because it removes discretion from the court.  
 
Section 4323 currently sets forth a rebuttable presumption of a decreased need for spousal support if the 
supported party is cohabiting with a person of the “opposite sex.”  This section should be amended to 
include cohabitation by parties of the same sex.  However, this resolution creates more problems than it 
solves.  Under the proposed amendment, the ex-spouse will be required to wait a year before there could 
be a modification proceeding.  There is no such limitation now, and a mandatory waiting period would be 
unfair in that the payor spouse would have to continue to pay support for an unreasonable period of time.   
 
Presently, there is only a rebuttable presumption that the cohabiting party has a reduced need for support.  
Under this resolution, support would be reduced to zero in all circumstances if cohabitation was found to 
exist.  The court needs the discretion to review all facts and evidence to come to a determination of 
whether spousal support is to be eliminated, reduced or remain unchanged in order to promote fairness.   
 
Additionally, this resolution borrows language from the domestic partner statutes to help define what 
constitutes cohabitation.  While it is true that once there is cohabitation, whether by parties of the same 
sex or by parties of the opposite sex, then the ex-spouse should be able to seek modification, references to 
the domestic partnership statutes are unnecessary.  If one ex-spouse is cohabiting with a new person, 
whether of the opposite or same sex, the other ex-spouse should have the ability to seek redress.  
Requiring the ex-spouse to prove that the cohabiting parties meet the requirements of the domestic partner 
statues is an unreasonable burden. 
 
SECTION/COMMITTEE REPORT 
 
FAMILY LAW SECTION  
 
Recommendation:  APPROVE IN PRINCIPLE IF AMENDED 
 
Reasons: 
The committee would support the resolution if the provisions of section 4323 (a) were amend to make the 
section “gender neutral,” and delete the remainder of the provisions of the resolution. Section 4323 would 
read:  
 

“(1) Except as otherwise agreed to by the parties in writing, there is a  rebuttable  
presumption, affecting the burden of proof, of decreased need for spousal support if the 
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supported party is cohabiting with a person of the opposite sex another person.  Upon a 
determination that circumstances have changed, the court may modify or terminate the 
spousal support as provided for in Chapter 6 (commencing with Section 3650) of Part 1.” 

 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code section 4323 to read as follows: 
 

§4323 1 
 (a) (1) Except as otherwise agreed to by the parties in writing, there is a rebuttable 2 
presumption, affecting the burden of proof, of decreased need for spousal support if the supported 3 
party is cohabiting with a person of the opposite sex. Upon a determination that circumstances have 4 
changed, the court may modify or terminate the spousal support on a showing that a supported 5 
spouse has cohabited with the same partner, regardless of gender, for one year or more, the court 6 
shall not order or continue spousal support paid to the supported spouse.  The court shall retain 7 
jurisdiction to order spousal support, as provided for in Chapter 6 (commencing with Section 3650) 
of Part 1

8 
, or to terminate spousal support on proof of change of circumstances; change of 9 

circumstances can include the continued cohabitation thereafter. 10 
 (b) Cohabitation is defined as two adults who have chosen to share one another’s lives in an 11 
intimate and committed relationship of mutual caring.  Cohabitation shall be established when all of 12 
the following requirements are met: 13 
 (1) Both persons have a common residence as defined in Family Code section 297(c).  (2) 14 
The two persons are not related by blood in a way that would prevent them from being married to 15 
each other in this state. 16 

 (3) Both persons are at least 18 years of age.(2) (4) Holding oneself out to be the 
husband or wife of the person with whom one is cohabiting is not necessary to constitute 
cohabitation as the term is used in this subdivision.  

17 
18 
19 

 (5) The person with whom one is cohabiting need not be of the opposite sex. 20 
 (b) (c) The income of a supporting spouse's subsequent spouse or nonmarital partner shall 
not be considered when determining or modifying spousal support.  

21 
22 

(c) (d)Nothing in this section precludes later modification or termination of spousal support 23 
on proof of change of circumstances.  Prohibits either party from bringing a motion to modify or 24 
terminate spousal support under any other grounds allowed under the law.25 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Spousal support terminates on remarriage of the supported party.  Existing law creates a 
rebuttable presumption of decreased need for spousal support if the supported party is cohabiting with a 
person of the opposite sex.  The proposed legislation would modify the statute to eliminate outdated 
opposite-sex language and expand the language consistent with legislation relating to domestic 
partnerships. 
 
This Resolution:  Defines cohabitation consistent with the domestic partnership statutes and provides for 
abatement of support in cases of prolonged cohabitation. 
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The Problem:  Current legislation is not sensitive to, nor does it recognize same-sex relationships.  The 
language of the statute only allows for a reduction in spousal support on cohabitation with a member of 
the opposite sex, and therefore does not even address the issue of same-sex relationships.  When a 
supported spouse cohabitates with a person of the same sex, they are able to avoid the application of the 
presumption because this statute’s language has not been brought into the 20th, let alone the 21st, century 
and made gender neutral. 
 
The proposed resolution defines cohabitation consistent with the definitions used in the Domestic 
Partnership legislation which are already the law.  Lack of a definition of what really constitutes 
“cohabitation” has impeded effective use of statute since its inception. 
 
The proposed resolution abates support during periods of prolonged cohabitation and thereby eliminates 
the requirement to show the extent of decreased need in order to obtain a reduction in support paid to a 
spouse who is cohabiting with a partner.  Under current law, there is a rebuttable presumption of 
decreased need for spousal support if the supported spouse is cohabiting with a person of the opposite 
sex.  This standard requires extensive discovery and costly litigation to document the supported party’s 
previous need, current needs, and the extent of the new partner’s financial contributions to the 
relationship.  These hearings generally require the testimony of accounting experts and require significant 
and intrusive discovery of the income and expenses of the supported party and the new partner. 
 
Proof of decreased need is arbitrary and ambiguous.  The standard therefore is subject to wide disparity in 
treatment from jurisdiction to jurisdiction.  In some jurisdictions spousal support is frequently dropped to 
zero upon cohabitation.  In other jurisdictions the cohabitation has little or no effect on the existing court 
order. 
 
The purpose of spousal support is to ensure a party’s support until a party is self-sufficient.  Spousal 
support terminates on remarriage.  There is an ever-increasing problem in high support cases where 
supporting parties have a financial disincentive to remarry.  People cohabit in committed relationships 
which amount to defacto marriages, but do not remarry in order to continue to collect spousal support; 
thereby undermining the purpose and premise of spousal support.  The payment of support to a spouse 
who has been cohabiting with another partner for years is perceived as being so patently unfair that it 
results in extensive and continued litigation. 
  
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Diane Wasznicky, 4740 Folsom Blvd., Sacramento, 
CA  95819, office telephone (916) 455-5200, fax (916) 455-6300, e-mail diane@divorcepage.com or 
dwasz@attbi.com, home office telephone (916) 925-3426. 
 
RESPONSIBLE FLOOR DELEGATE:  Diane Wasznicky 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The problem with this law is it leads to harsh results, i.e. cutting off support on the basis of cohabitation 
without consideration of other factors.  Further, there is a concern that the resolution, as drafted, will lead 
to additional litigation regarding circumstances of cohabitation.  It is proposed that the resolution should 
be amended as follows: 
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Section 4323 (a) "Except as otherwise agreed to by the parties in writing, on a showing that a supported 
spouse has cohabitated with the same partner, regardless of gender, for one year or more, there is a 
rebuttable presumption, affecting the burden of proof, of decreased need for spousal support.  Upon a 
determination that circumstances have changed, the court may modify or terminate spousal support.  The 
court shall retain jurisdiction to order spousal support, as provided for in Chapter 6 (commencing with 
Section 3650) of part 1, or to terminate spousal support on proof of change of circumstances; change of 
circumstances can include the continued cohabitation thereafter." 
 
The rest of the proposal (sub-sections b, c and d) was fine. 
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RESOLUTION 8-07-2003 
 
DIGEST 
Work Applications:  Increase Number Where Parent Ordered to Seek Work
Amends Family Code section 4505 to increase, from five to ten, the number of places a parent subject to a 
support order must apply for employment within a two week period. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Family Code section 4505 to increase, from five to ten, the number of places a parent 
subject to a support order must apply for employment within a two week period.  This resolution should be 
disapproved because it is unnecessary and because it may unjustly limit the court’s discretion in some cases.  
 
Section 4505 currently provides that a court may order an unemployed supporting parent to make “at least” 
five employment applications every two weeks or at some other frequency “deemed appropriate by the 
court.”  By its terms the statute therefore allows the court to increase not only the number of applications 
made, but also the frequency with which they must be made.  
  
Although an unemployed supporting parent may justly be required to submit more than one work application 
every two days in a large community with a fluid job market, even that number may be difficult in a small 
community with a stagnant job market.  Increasing the minimum number of applications would decrease a 
trial court’s discretion in such cases, thereby potentially putting an impoverished and unemployed parent at 
risk for a contempt charge because of something over which he or she has no control. 
 
SECTION/COMMITTEE REPORT 
 
FAMILY LAW SECTION  
 
Recommendation:  APPROVE IN PRINCIPLE  
 
Reason:  
The committee supports this resolution. Under existing law, the court may only order a maximum of five 
employment applications in a two week period. This is approximately one every other day of a five day work 
week; a nominal amount of effort. The intent of this statute is to promote the goal of the unemployed parent 
to become gainfully employed and thereby be able to pay the ordered support. This resolution would further 
promote that goal and tend to expedite obtaining employment, by increasing the number of applications the 
court may order. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that legislation 
be sponsored to amend Family Code section 4505 to read as follows: 
 

§4505 1 
 A court may require a parent who has been ordered to pay child support and who alleges that 2 
the parent’s his or her default in a child or family support order is due to the parent’s his or her 3 
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unemployment, to submit to the appropriate child support enforcement agency or any other entity 
designated by the court, including, but not limited to, the court itself, 

4 
the opposing party or the opposing 5 

party’s representative, each two weeks, or at a frequency deemed appropriate by the court, a list of at 
least 

6 
five ten (10) different places the parent has applied for employment. 7 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Requires a parent who has been ordered to seek work to submit five (5) applications every 
two weeks to show efforts of seeking work. 
  
This Resolution:  Increases the required five (5) applications to ten (10) applications in each two week 
period. 
 
The Problem:  When a court orders a parent to seek employment it can only order the current maximum 
number of applications per two week period.  That equates to making one job application every two work 
days.  Even assuming the parent personally makes the application and it’s a two hour drive round-trip, that is 
only an expenditure of approximately three hours every two days to find employment to help support his or 
her child(ren).  This is extremely nominal and seems to defeat the purpose of the statute which is to force a 
parent to find some kind of legitimate employment as soon as possible to support his or her child(ren) and 
provide verification of such attempts.  Ten applications per two week period, one per work day, would better 
promote the goal of the statute to expedite employment. 
  
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Diane Wasznicky, 4740 Folsom Blvd., Sacramento, CA  
95819, office telephone (916) 455-5200, fax (916) 455-6300, e-mail diane@divorcepage.com or 
dwasz@attbi.com, home office telephone (916) 925-3426. 
 
RESPONSIBLE FLOOR DELEGATE:  Diane Wasznicky 
 
COUNTERARGUMENT 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution proposes that Family Code section 4505 be revised to require that a parent who has been 
ordered to seek work because he or she has defaulted in child support payments due to unemployment submit 
to the child support enforcement agency designated by the court a list of at least ten different places the 
parent has applied for employment.  The child support enforcement agency designated by the court could 
include the opposing party or opposing party’s representative. 
 
This resolution should not be approved because the current requirement that a parent who has been ordered 
to seek work submit a list of at least five places the parent has applied for employment is appropriate and 
fair.  First, the proposal underestimates the amount of effort often required to apply for employment.  
Second, the current code section permits the court to require the parent to submit the list of five places at a 
frequency other than every two weeks if deemed appropriate.  Accordingly, the resolution is unnecessary.   
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RESOLUTION 8-08-2003 
 
DIGEST 
Child Support Actions: Vocational Rehabilitation Evaluation
Amends Family Code section 4331 to permit vocational evaluations in child and spousal support 
proceedings. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Family Code section 4331 to permit vocational evaluations in child and spousal 
support proceedings.  This resolution should be approved in principle because it clarifies that the court 
can order vocational evaluations in any proceeding involving issues of child or spousal support, and thus 
serves the goal of equitable support orders. 
 
Existing  law permits courts to impute earning capacity for purposes of ordering appropriate levels of 
child and spousal support orders.  (Fam. Code, §§ 4058, 4320; In re Marriage of Regnery (1989) 214 
Cal.App.3d 1367, 1372; In re Marriage of Cohn (1998) 65 Cal.App.4th 923.)  One method courts use to 
establish imputed earning capacity is vocational evaluation.  (Fam. Code, § 4331.)  However, section 
4331 refers to the use of vocational evaluations only in “dissolution” or “separation” proceedings.  
Because it makes no reference to child or spousal support proceedings, and no published opinion has held 
it applies to such proceedings, a court might interpret section 4331 to apply only in dissolution or 
separation proceedings, but no others. 
 
Post-judgment child and spousal support proceedings raise the same important questions about earning 
capacity as in dissolution and separation proceedings.  In either case, both spouses have a right to full 
knowledge about not only the present, but also the potential earning capacity of the other in order to 
achieve an equitable support order.  By specifying that vocational evaluations are available in any 
proceeding involving support, this proposed resolution appears appropriately tailored to achieve that end.  
 
SECTION/COMMITTEE REPORT 
 
FAMILY LAW SECTION  
 
Recommendation:  APPROVE IN PRINCIPLE IF AMENDED 
 
Reason:  
The committee approves the resolution if amended to change the word “allow” in line 8 and line 9 to the 
word “enable.” 
 
Existing law provides for such vocational evaluations but makes no specific reference to child support 
proceedings. Arguably, the existing section could be construed to authorize such orders only in pre-
judgement proceedings. Such evaluations should be available to a party in any proceeding in which 
spousal support or child support is at issue and there is an issue of imputation of earning capacity claimed 
applicable to either party. This resolution would clarify that a court could order vocational evaluations in 
any proceeding involving spousal or child support, including post-judgment motions to modify support 
orders. 
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TEXT OF RESOLUTION 
 
RESOLVED, the Conference of Delegates of California Bar Associations recommends that legislation be 
sponsored to amend Family Code section 4331 to read as follows: 
 

§4331 1 
 (a) In a proceeding for dissolution of marriage or for legal separation of the parties, and in 2 
any proceeding concerning child support or spousal support, the court may order a party to submit to 
an examination by a vocational training counselor. The examination shall include an assessment of 
the party's ability to obtain employment based upon the party's age, health, education, marketable 
skills, employment history, and the current availability of employment opportunities. The focus of 
the examination shall be on an assessment of the party's ability to obtain employment that would 

3 
4 
5 
6 

(1) 7 
allow the party to maintain herself or himself at the marital standard of living. and/or (2) allow the 8 
party to engage in remunerative activities to pay for the support of the child(ren).9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 

 (b) The order may be made only on motion, for good cause, and on notice to the party to be 
examined and to all parties. The order shall specify the time, place, manner, conditions, scope of the 
examination, and the person or persons by whom it is to be made. 
 (c) A party who does not comply with an order under this section is subject to the same 
consequences provided for failure to comply with an examination ordered pursuant to Section 2032 
of the Code of Civil Procedure. 
 (d) “Vocational training counselor" for the purpose of this section means an individual with 
sufficient knowledge, skill, experience, training, or education in interviewing, administering, and 
interpreting tests for analysis of marketable skills, formulating career goals, planning courses of 
training and study, and assessing the job market, to qualify as an expert in vocational training under 
Section 720 of the Evidence Code. 
 (e) A vocational training counselor shall have at least the following 
qualifications: 
 (1) A master's degree in the behavioral sciences. 
 (2) Be qualified to administer and interpret inventories for assessing career potential. 
 (3) Demonstrated ability in interviewing clients and assessing marketable skills with 
understanding of age constraints, physical and mental health, previous education and experience, and 
time and geographic mobility constraints. 
 (4) Knowledge of current employment conditions, job market, and wages in the indicated 
geographic area. 
 (5) Knowledge of education and training programs in the area with costs and time plans for 
these programs. 
 (f) The court may order the supporting spouse to pay, in addition to spousal support, the 
necessary expenses and costs of the counseling, retraining, or education. 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Presently Section 4331 allows an examination by a vocational training consultant only in a 
pre-judgment proceeding and only when the issue of spousal support is to be determined by the court. 
  
This Resolution:  Allows the court to authorize such an examination whenever the issue of child support 
or spousal support is to be determined by the court. 
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The Problem:  In situations where only child support is at issue and one parent is allegedly or arguably 
capable of employment, the other parent is limited in his or her ability to present valuable evidence of the 
non-employed parent’s actual earning ability.  This limits the court’s ability to make appropriate orders to 
insure the needs of the child(ren) are adequately met and usually inappropriately places the greater 
financial burden for the child(ren)’s needs on the employed parent. 
  
Since both parents are obligated under the law (see, Fam. Code §§24053, 3900) to support their children 
the court should be authorized to allow one parent the ability to provide appropriate and relevant evidence 
regarding the other parent’s ability to earn for purposes of child support orders as well as spousal support.  
The law should be consistent with regard to support orders and what steps can be authorized by the court 
when good cause is shown to the court’s satisfaction. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Diane Wasznicky, 4740 Folsom Blvd., Sacramento, 
CA  95819, office telephone (916) 455-5200, fax (916) 455-6300, e-mail diane@divorcepage.com or 
dwasz@attbi.com, home office telephone (916) 925-3426 
 
RESPONSIBLE FLOOR DELEGATE:  Diane Wasznicky 
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Amendment to 08-09-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Family Code section 4320 to read as follows:

1 §4320
2 In ordering spousal support under this part, the court shall consider all of the following
3 circumstances:
4 (a) The extent to which the earning capacity of each party is sufficient to maintain the
5 standard of living established during the marriage, taking into account all of the following:
6 (1)  The marketable skills of the supported party; the job market for those skills; the time
7 and expenses required for the supported party to acquire the appropriate education or training to
8 develop those skills; and the possible need for retraining or education to acquire other, more
9 marketable skills or employment. 

10 (2) The extent to which the supported party’s present or future earning capacity is impaired
11 by periods of unemployment that were incurred during the marriage to permit the supported party to
12 devote time to domestic duties.
13 (b) The extent to which the supported party contributed to the attainment of an education,
14 training, a career position, or a license by the supporting party.
15 (c) The ability of the supporting party to pay spousal support, taking into account the
16 supporting party’s earning capacity, earned and unearned income, assets, and standard of living.
17 (d) The needs of each party based on the standard of living established during the marriage.
18 (e) The obligations and assets, including the separate property, or each party.
19 (f) The duration of the marriage.
20 (g) The ability of the supported party to engage in gainful employment without unduly
21 interfering with the interests of dependent children in the custody of the party.
22 (h) The age and health of the parties.
23 (i) Documented evidence of any history of domestic violence, as defined in Section 6211,
24 between the parties, including, but not limited to, consideration of emotional distress resulting from
25 domestic violence perpetrated against the supported party by the supporting party, and consideration
26 of any history of violence against the supporting party by the supported party.
27 (j) The immediate and specific tax consequences to each party.
28 (k) The balance of the hardships to each party.
29 (l) The goal that the supported party shall be self-supporting within a reasonable period of
30 time.  Except in the case of a marriage of long duration as described in Section 4336,a “reasonable
31 period of time” for purposes of this section generally shall be one-half the length of the marriage. 
32 However, nothing in this section is intended to limit the court’s discretion to order support for a
33 greater or lesser length of time, based on any of the other factors listed in this section, Section 4336,
34 and the circumstances of the parties.
35 (m) The criminal conviction of an abusive spouse and the elimination of the award in
36 accordance with Section 4325.
37 (n) The financial contributions by either party to the post-high school education for a child
38 or children of the parties.
39 (o) Any other factors the court determines are just and equitable.

(Proposed new language underlined;  language to be deleted stricken.)
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RESOLUTION 8-09-2003 
 
DIGEST 
Spousal Support:  College Education for a Child of the Parties
Amends Family Code section 4320 to include contributions to an adult child’s post-secondary education 
as a factor for determining spousal support. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to 8-9-01 and 8-10-01, which were disapproved. 
 
Reasons: 
This resolution amends Family Code section 4320 to include contributions to an adult child’s post-
secondary education as a factor for determining spousal support.  This resolution should be disapproved 
because including such contributions in spousal support would provide indirect support to adult children.  
 
This resolution is a reaction to In Re Marriage of Serna (2000) 85 Cal.App.4th 482, wherein the court 
held that the payment of college expenses for an adult child cannot be a factor in the modification of 
spousal support.  To use these expenses as a factor would allow for the indirect payment of child support 
for an adult child.   
 
This resolution runs counter to the child support and spousal support laws.  The duty of child support, 
pursuant to Family Code section 3901, only continues as to an unmarried child who has attained the age 
of eighteen years, is a full-time high school student and who is not self-supporting, until the time the child 
completes the 12th grade or attains the age of nineteen years, whichever occurs first.  Only under special 
circumstances, such as where a child is incapacitated, would child support continue past the age of 
majority.  (Fam. Code, §3910.)  Even if child support continued, there would not be an increase in spousal 
support.  Thus, in Jones v. Jones (1986) 179 Cal.App.3d 1011, where an adult child sought to have her 
father pay for her college education, the court held that there was no obligation for a parent to support an 
adult child who is not physically or mentally disabled. 
 
This resolution would also create disparate treatment between children of divorced parents and children of 
married parents.  The children of divorced parents would have greater rights than children of married 
parents since college education expenses can not be compelled for the benefit of the latter. 
 
SECTION/COMMITTEE REPORT 
 
FAMILY LAW SECTION  
 
Recommendation:  APPROVE IN PRINCIPLE IF AMENDED 
 
Reason:  
The committee believes it is desirable to clarify that one of the factors in spousal support awards be 
support of children in college.  However, it should be limited more narrowly, and would support the 
resolution if paragraph (n) beginning on line 37 were amended to read: 
 

“The financial contributions by either party to the post-high school education for a child 
or children of the parties.” 

 
TEXT OF RESOLUTION 
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2 
3 
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9 

10 
11 
12 
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14 
15 
16 
17 
18 
19 
20 
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23 
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25 
26 
27 
28 
29 
30 
31 
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33 
34 
35 
36 

 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code section 4320 to read as follows: 
 

§4320 
 In ordering spousal support under this part, the court shall consider all of the following 
circumstances: 
 (a) The extent to which the earning capacity of each party is sufficient to maintain the 
standard of living established during the marriage, taking into account all of the following: 
 (1)  The marketable skills of the supported party; the job market for those skills; the time and 
expenses required for the supported party to acquire the appropriate education or training to develop 
those skills; and the possible need for retraining or education to acquire other, more marketable skills 
or employment.  
 (2) The extent to which the supported party’s present or future earning capacity is impaired 
by periods of unemployment that were incurred during the marriage to permit the supported party to 
devote time to domestic duties. 
 (b) The extent to which the supported party contributed to the attainment of an education, 
training, a career position, or a license by the supporting party. 
 (c) The ability of the supporting party to pay spousal support, taking into account the 
supporting party’s earning capacity, earned and unearned income, assets, and standard of living. 
 (d) The needs of each party based on the standard of living established during the marriage. 
 (e) The obligations and assets, including the separate property, or each party. 
 (f) The duration of the marriage. 
 (g) The ability of the supported party to engage in gainful employment without unduly 
interfering with the interests of dependent children in the custody of the party. 
 (h) The age and health of the parties. 
 (i) Documented evidence of any history of domestic violence, as defined in Section 6211, 
between the parties, including, but not limited to, consideration of emotional distress resulting from 
domestic violence perpetrated against the supported party by the supporting party, and consideration 
of any history of violence against the supporting party by the supported party. 
 (j) The immediate and specific tax consequences to each party. 
 (k) The balance of the hardships to each party. 
 (l) The goal that the supported party shall be self-supporting within a reasonable period of 
time.  Except in the case of a marriage of long duration as described in Section 4336,a “reasonable 
period of time” for purposes of this section generally shall be one-half the length of the marriage.  
However, nothing in this section is intended to limit the court’s discretion to order support for a 
greater or lesser length of time, based on any of the other factors listed in this section, Section 4336, 
and the circumstances of the parties. 
 (m) The criminal conviction of an abusive spouse and the elimination of the award in 
accordance with Section 4325. 
 (n) Whether either party is contributing to the cost of post-high school education for a child 37 
of the parties. 38 
 (o) Any other factors the court determines are just and equitable. 39 

 
 (Proposed new language underlined;  language to be deleted stricken.) 
 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
Existing Law:  Courts are mandated to consider specific factors when determining a party’s ability to pay 
spousal support and/or the other party’s need to receive spousal support.  Payment of college or trade 
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school tuition is a factor the courts may elect to consider as relevant to this determination but they are not 
required to do so.  
 
This Resolution:  Adds a provision requiring consideration of the commitment to pay college or trade 
school tuition to Family Code section 4320, which lists factors the courts must consider when 
determining spousal support. 
 
The Problem:  Although the courts presently have authority to consider “any other factors” affecting a 
party’s need for support or ability to pay support, some courts have been reluctant to consider parental 
contributions to a child’s continuing education when determining spousal support.  The result of the 
court’s reluctance to consider this as a factor can limit or curtail the opportunity of children of divorced 
parents to access higher education.  This can occur even where the parties articulated expectations prior to 
the dissolution of their marriage that the children would attend college. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  Marion E. Froehlich, Law Offices of Marion E. Froehlich, 
316 S. Melrose Drive, Vista, CA 92083; voice (760) 724-6244, e-mail froehlic@pacbell.net 
 
RESPONSIBLE FLOOR DELEGATE:  Marion E. Froehlich 



RESOLUTION 8-10-2003 
 
DIGEST 
Dissolutions:  Collaborative Law Act
Adds Family Code sections 11000 and 11001 to create a structured collaborative process for adversarial 
family law proceedings.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known 
 
Reasons: 
This resolution adds Family Code sections11000 and 11001 to create a structured collaborative process 
for adversarial family law proceedings.  This resolution should be disapproved because it is internally 
inconsistent, permits an aggrieved spouse to publicize information that should be treated as confidential, 
and covers only some, but not all family law matters.  
 
Current family law practice involving dissolutions, separations, custody/visitation and paternity are 
essentially adversarial; whether conducted as litigation, or some other established alternative dispute 
resolution method.  This resolution proposes a new procedure, titled “Collaborative Law,” whereby the 
parties are each represented by his or her own attorney and agree their attorneys may “collaborate” to 
attempt to reach a settlement without resorting to the courts.  As a disincentive to turn to the courts 
whenever negotiations become difficult, the parties agree that if either party withdraws before resolution 
neither attorney can represent his or her client in the subsequent court proceedings.  
 
The goal of this resolution is laudable because adversarial family law matters consume judicial and 
individual resources, both monetary and emotional.  Parties are also more likely to accept and comply 
with resolutions reached by collaboration rather than by order of a court.  However, this resolution 
severely limits its own application and has an internal inconsistency.  At section 11001, subdivision (a) it 
lists a number of different family law proceedings it covers, including dissolutions.  At subdivision (b) it 
specifies the contractual basis of the proceeding, but states that this statute applies only to dissolutions.  
Even if subdivision (a) controls, it does not list proceedings regarding child or spousal support, or post-
judgment modifications among the proceedings affected.  These areas are just as acrimonious and 
expensive as the other proceedings covered by this resolution, if not more so. 
 
This resolution also does not provide for the confidentiality of exchanged information.  While Evidence 
Code section 1115 protects the confidentiality of mediation proceedings (in an effort to encourage extra-
court resolutions), it does not expressly extend to other proceedings.  Sophisticated parties using the 
collaborative process would likely write a confidentiality provision into the required contract, but 
unsophisticated parties may not.  An unscrupulous spouse could use this to his or her advantage. 
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION  
 
Recommendation:  DISAPPROVE 
 
Reason:  
The resolution as written is incomplete in that it specifically lists the procedure as available in dissolution 
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of marriage, legal separation, nullity of marriage, custody and/or visitation of children or paternity; but 
does not included issues in child support or spousal support matters, or post-judgment modifications.  
Also omitted are any provisions that would protect the confidentiality of the process.  Subdivision (d) is 
problematic and inflexible with respect to hiring of expert witnesses. 
 
THE STATE BAR’S COMMITTEE ON ALTERNATIVE DISPUTE RESOLUTION 
 
Recommendation:  APPROVE IN PRINCIPLE  
 
Reason: 
Resolution 8-10-03 proposes that new legislation to be added to the Family Code as sections 11000 and 
11001.  The new provisions, known as the “Collaborative Law Act” would create an alternative procedure 
for resolving marital dissolution proceedings and related family law matters with minimal judicial 
intervention.  The rationale in support of the resolution suggests that a collaborative law process will 
decrease the stress and expenses for all parties concerned and benefit the court system by reducing the 
number of litigated cases.  Additionally, the legislation of a collaborative law process will increase 
awareness and support for similar alternative dispute resolution procedures in other areas of the law. 
 
The State Bar’s Committee on Alternative Dispute Resolution (“ADR Committee”) supports the concept 
of collaborative law and the goal of providing a system for resolution of family law disputes in a non-
litigious manner.  The ADR Committee’s support for this resolution relates to the adoption of alternative 
dispute resolution procedures, in general, and not to the specific legal requirements set forth in the 
proposed Act. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Family Code Division 15, sections 11000 and 11001 to read as follows: 
 
1 §11000 
2  This division shall be known and may be cited as The Collaborative Law Act. 
3 §11001 

 (a)  On a written agreement of the parties and their attorneys, the parties may resolve any of 4 
5 the following matters under collaborative law procedures: 
6  (1) Dissolution of Marriage, 
7  (2) Legal Separation, 
8  (3) Nullity, 
9  (4) Custody and/or Visitation, or 

10  (5) Paternity. 
 (b)  Collaborative law is a procedure in which the parties and their counsel agree in writing 11 
to use their best efforts and make a good faith attempt to resolve their dissolution of marriage dispute 12 
on an agreed basis without resorting to judicial intervention except to have the court approve the 13 
settlement agreement, make the legal pronouncements, and sign the orders required by law to 14 

15 effectuate the agreement of the parties as the court determines appropriate. 
 (c)  Once the parties and counsel enter into the agreement in writing to proceed in the 16 
collaborative law process, the parties’ counsel may not serve as litigation counsel.  If the 17 
collaborative process terminates without settlement, both parties must seek new counsel to proceed 18 
in litigation as the collaborative law counsel are barred from acting as litigation counsel for either 19 

20 party. 
 (d)  A collaborative law agreement must include, but not be limited to, provisions for: 21 
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 (1) Full and candid exchange of all information between the parties and their attorneys as 22 
necessary to make a proper evaluation of the case, including, but not limited to, each party’s 23 
Preliminary Declaration of Disclosure, Income and Expense Declaration and Schedule of Assets and 24 

25 Debts, all under penalty of perjury, pursuant to Family Code section 2104; 
 (2) Suspending court intervention in the dispute while the parties and their attorneys are 26 
using collaborative law procedures, including suspending Case Management Conferences and any 27 

28 interim court managing procedures requiring court appearances pursuant to local county rules; 
29  (3) Hiring agreed upon joint experts to be used in the process; 

 (4) Withdrawal of all counsel involved in the collaborative law process if the collaborative 30 
31 law process does not result in settlement of the dispute; and 

 (5) Expectation that the parties and attorneys will use their best good faith efforts to resolve 32 
33 the dissolution of marriage through the collaborative law process. 

 (e)  Subject to Subsection (h) below, a court that is notified 30 days before trial that the 34 
parties are using the collaborative law process to attempt to settle a dispute may not, until a party 35 

36 notifies the court that the collaborative law process did not result in a settlement:  
37  (1) Set a hearing or trial in the case; 
38  (2) Impose discovery deadlines; 
39  (3) Require Compliance with Pre-Trial orders; or 
40  (4) Dismiss the case. 
41  (f) The parties shall notify the court if the collaborative law process results in a settlement.  

 (g) In counties in which the Trial Delay Reduction Act or any similar local rules apply 42 
43 regarding court management of family law cases, the parties shall file:  

 (1) A status report with the court no later than the 180th day after the date of the written 44 
45 agreement to use the collaborative law process; and 

 (2) A status report on or before the first anniversary of the date of the written agreement to 46 
use the collaborative law process, stating that the parties desire to continue in the process.  The Court 47 
shall automatically direct the court clerk to continue any court appearances regarding the status of 48 

49 the case for six months.  
 (h)  If the collaborative law process does not result in a settlement on or before the second 50 
anniversary of the date that the suit was filed, the Court may set the matter for Case Management 51 

52 Conference.  
 

(Proposed new language underlined; language to be deleted stricken.)  
 
PROPONENT:  San Mateo County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Laws:  None 
 
This Resolution:  Adds Family Code sections 11000 and 11001 to recognize the process of collaborative 
law as a legitimate process and encourage the process by which to resolve and complete dissolution 
proceedings.  Awareness of this collaborative law process by adding it to the Family Code will help the 
process become more commonplace and thereby benefit the courts by reducing the number of litigation 
cases. 
 
The Problem:  Dissolution proceedings are often needlessly litigious, increasing stress and expense for all 
parties.  The Peninsula Collaborative Family Law Group, through this resolution, advocates a new 
alternative in resolving family law cases in a positive and non-litigious way.  This resolution will promote 
uniform court procedures for collaborative law dissolutions in all California counties.  This resolution will 
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also enable the courts of all counties to become more aware and supportive of the growing trend toward 
collaborative law and develop similar procedures for the resolution of such cases. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.   
 
AUTHORS AND PERMANENT CONTACTS:  San Mateo County Bar Association, c/o Michèle M. 
Bissada, Esq., 441 First Avenue, P.O. Drawer 1290, San Mateo, CA  94401-1290; (650) 343-6400; (650) 
342-6854 FAX mbissada@violaw.com; San Mateo County Bar Association; c/o Nancy de Ita, Esq. 520 
El Camino Real, #660, San Mateo, CA  94402; (650) 347-0132; (650) 347-0407 
FAX;nancydeita@aol.com 
 
RESPONSIBLE FLOOR DELEGATES:  Michèle M. Bissada and Nancy de Ita 
 
COUNTERARGUMENT 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY: 
 
Collaborative law is a worthwhile process but this resolution is ambiguous regarding the role of the court 
and the rights of the parties.  Additionally, it appears to attempt to restrict the court’s jurisdiction to direct 
the course and timing of litigation.  A better way for parties to address these issues might be to enter into 
a private contract, similar to a mediation contract, which could incorporate many of the same ideas. 
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RESOLUTION 9-01-03 
 
DIGEST 
Trials:  Setting Trial Dates After Case Management Conference 
Amends Rules of Court, rule 212, to provide that a case shall not be set for trial less than 150 days after a 
case management conference, except in those cases entitled to trial preference. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Rules of Court, rule 212, to provide that a case shall not be set for trial less than 
150 days after a case management conference, except in those cases entitled to trial preference.  This 
resolution should be approved in principle because recent amendments to the summary judgment statute 
require that more time be provided between the case management conference and the trial date. 
 
Until recently, a motion for summary judgment or summary adjudication could be heard upon 28 days’ 
notice.  Effective January 1, 2003, the notice period was extended to 75 days.  (Code Civ. Proc., § 437c, 
subd. (a); Senate Bill No. 688 (2002 ch. 448).)  However, motions must still be heard no later than 30 
days before trial.  (Code Civ. Proc., § 437c, subd. (a).)  This means a party must file and serve a motion 
for summary judgment at least 105 days before trial.  As the proponent notes, however, trial courts often 
set trial dates within short timeframes following a case management conference.  A party can thus be 
forced to file a motion for summary judgment shortly after the case management conference, with little 
chance to complete discovery and evaluation of the case.  If trial is set less than 105 days after the 
conference, the party will be precluded from filing a motion at all, since the statute does not permit the 
trial court to shorten the 75-day notice period.  (McMahon v. Superior Court (2003) 106 Cal.App.4th 
112.)  This presents unnecessary and burdensome obstacles and should be corrected. 
 
The preparation of a summary judgment motion is often a formidable task requiring a considerable 
amount of deliberation and preparation.  The court rules should require that trial dates be set so as to 
allow sufficient time for the parties to complete discovery, evaluate the case, and move for summary 
judgment if appropriate. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Rules of Court, rule 212, to read as follows: 
 

Rule 212 
 (a) In every general civil case except complex cases and cases exempted under rules 207(c)-
(d), 209(d)-(e), and 214, the court must review the case no later than 180 days after the filing of the 
initial complaint. 
 (b)(1) In each case, the court must set a case management conference to review the case. 
Notice of the date of the case management conference must be given to all parties no later than 45 
days before the conference, unless otherwise ordered by the court. The court may provide by local 
rule for the time and manner of giving notice to the parties. At the conference, counsel for each party 
and each self-represented party must appear personally or, if permitted under rule 298(c)(2), by 
telephone, must be familiar with the case, and must be prepared to discuss and commit to the party's 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
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position on the issues listed in (e)-(f). 
 (2) If, based on its review of the written submissions of the parties and such other 
information as is available, the court determines that appearances at the conference are not 
necessary, the court may issue a case management order and notify the parties that no appearance is 
required. 
 (3) In all general civil cases except those exempted under (a), the court must review the case 
and issue a case management order under this rule, but by local rule the court may provide that 
counsel and self-represented parties are not to attend a case management conference in limited civil 
cases, unless ordered to do so by the court. 
 (c) The court on its own motion may order, or a party or parties may request, that a case 
management conference be held at any time. 
 (d) In courts having a judicial arbitration program under Code of Civil Procedure section 
114.11, the court at the time of the case management conference or review must determine if the case 
is suitable for judicial arbitration. 
 (e) In any case management conference or review under this rule, the parties must address, if 
applicable, and the court may take appropriate action with respect to, the following: 
 (1) Whether there are any related cases; 
 (2) Whether all parties named in the complaint or cross-complaint have been served, have 
appeared, or have been dismissed; 
 (3) Whether any additional parties may be added or the pleadings may be amended; 
 (4) Whether, if the case is a limited civil case, the economic litigation procedures under 
Code of Civil Procedure section 90 et seq. will apply to it or the party intends to bring a motion to 
exempt the case from these procedures; 
 (5) Whether any other matters (e.g., the bankruptcy of a party) may affect the court's 
jurisdiction or processing of the case; 
 (6) Whether the parties have stipulated to, or the case should be referred to, judicial 
arbitration or any other form of Alternative Dispute Resolution (ADR) and, if so, the date by which 
the ADR must be completed; 
 (7) Whether an early settlement conference should be scheduled and, if so, on what date; 
 (8) Whether discovery has been completed and, if not, the date by which it will be 
completed; 
 (9) What discovery issues are anticipated; 
 (10) Whether the case should be bifurcated; 
 (11) Whether there are any cross-complaints that are not ready to be set for trial and, if so, 
whether they should be severed; 
 (12) Whether the case is entitled to any statutory preference and, if so, the statute granting 
the preference; 
 (13) Whether a jury trial is demanded, and, if so, the identity of each party requesting a jury 
trial; 
 (14) If the trial date has not been previously set, the date by which the case will be ready for 
trial and the available trial dates; 
 (15) The estimated length of trial; 
 (16) The nature of the injuries; 
 (17) The amount of damages, including any special or punitive damages; 
 (18) Any additional relief sought; 
 (19) Whether there are any insurance coverage issues that may affect the resolution of the 
case; and 
 (20) Any other matters that should be considered by the court or addressed in its case 
management order. 
 (f) Unless the court orders another time period, no later than 30 calendar days before the date 
set for the case management conference , the parties must meet and confer, in person or by 
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telephone, to consider each of the issues identified in (e) and, in addition, to consider the following: 
 (1) Resolving any discovery disputes and setting a discovery schedule; 
 (2) Identifying and, if possible, informally resolving any anticipated motions; 
 (3) Identifying the facts and issues in the case that are uncontested and may be the subject of 
stipulation; 
 (4) Identifying the facts and issues in the case that are in dispute; 
 (5) Determining whether the issues in the case can be narrowed by eliminating any claims or 
defenses by means of a motion or otherwise; 
 (6) Possible settlement; and 
 (7) Other relevant matters. 
 (g)(1) No later than 15 calendar days before the date set for the case management conference 
or review, each party must file a case management statement and serve it on all other parties in the 
case. 
 (2) Parties must use the mandatory Case Management Statement (form CM-110). All 
applicable items on the form must be completed. In lieu of each party filing a separate case 
management statement, any two or more parties may file a joint statement under this rule. 
 (h) If all parties agree to use an Alternative Dispute Resolution (ADR) process, they must 
jointly complete the ADR stipulation form provided for under rule 201.9 and file it with the court. 
 (i) The case management conference must be conducted in the manner provided by local 
rule. The court must enter a case management order setting a schedule for subsequent proceedings 
and otherwise providing for the management of the case. The order should include such provisions 
as may be appropriate, including: 
 (1) Referral of the case to judicial arbitration or some other form of Alternative Dispute 
Resolution; 
 (2) A date for completion of the arbitration process or other form of Alternative Dispute 
Resolution process if the case has been referred to such a process; 
 (3) In the event that a trial date has not previously been set, a date certain for trial if the case 
is ready to be set for trial
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;.  Except as to those cases entitled to trial setting preference, the date 89 
certain for trial shall be not less than 150 days after the case management conference. 
 (4) Whether the trial will be a jury trial or a nonjury trial; 
 (5) The identity of each party demanding a jury trial; 
 (6) The estimated length of trial; 
 (7) Whether all parties necessary to the disposition of the case have been served or have 
appeared; 
 (8) The dismissal or severance of unserved or not appearing defendants from the action; 
 (9) The names and addresses of the attorneys who will try the case; 
 (10) The date, time, and place for a mandatory settlement conference as provided in rule 
222; 
 (11) The date, time, and place for the final case management conference before trial if such a 
conference is required by the court or the judge assigned to the case; 
 (12) The date, time, and place of any further case management conferences or review; and 
 (13) Any additional orders that may be appropriate, including orders on matters listed in (e) 
and (f). 
 (j) The order issued after the case management conference or review controls the subsequent 
course of the action or proceeding unless it is modified by a subsequent order.
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 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
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Existing Law:  Permits trial dates to be set at any time after the case management conference. 
 
This Resolution:  Requires the court to set the trial date at least 150 days after the case management 
conference. 
 
The Problem:  Under current law, a party must give 75-days notice of any motion for summary judgment 
and any motion must be heard 30 days before trial.  Courts are regularly setting trial dates less than 90 
days after the case management conference, particularly if multiple case management conferences have 
been held.  If the parties have less than 90 days notice of the trial date, they will be precluded from filing 
a motion for summary judgment, unless the court permits the summary judgment motion to be heard on 
shortened time.  By prohibiting cases to be set for trial less than 150 days after the case management 
conference, the parties will have sufficient time to bring motions for summary judgment in accordance 
with the new summary judgment notice provisions contained in California Code of Civil Procedure 
section 437c. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Robert Lieber; Littler Mendelson, 650 California 
Street, 20th Floor, San Francisco, CA 94108-2693; telephone, 415-667-3100; facsimile, 415-399-8940; e-
mail, rlieber@littler.com 
 
RESPONSIBLE FLOOR DELEGATE:  Scott McMillen 
 
COUNTERARGUMENT 
 
BEVERLY HILLS BAR ASSOCIATION 
 
This resolution, if enacted, would conflict with the existing statutory and regulatory scheme for case 
disposition.  Section 68607 of the Government Code and section 2 of the California Standards of Judicial 
Administration both mandate delay reduction.  Cal. R. Ct. 208 requires that the standards set forth in 
section 2.1 and 2.3 of the California Standards of Judicial Administration be followed.  Cal. R. Ct. 209 
sets forth the criteria for differentiation of cases and how the goals are to be met.  Under these standards, 
90% of cases are to be resolved within one year of filing.  This resolution conflicts with that goal and 
invites dilatory conduct by the parties. A Case Management Conference is not the equivalent of a 
Scheduling Conference under Fed. R. Civ. P. 16(b).  By the time of a Case Management Conference, 
discovery should be well under way, if not largely completed, and counsel should be prepared to file 
motions under Cal. Code Civ. Proc. § 437c shortly after the conference.  There should be no need to wait 
as long as 75 days to do so, as the resolution contemplates.  This resolution is unnecessary and contrary to 
the goals of the expeditious handling of cases by the judiciary. 
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RESOLUTION 09-02-03 
 
DIGEST 
Service:  By Facsimile
Amends Rules of Court, rule 2008, to remove most procedures regarding service by facsimile. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Related to resolution 09-03-03.   
 
Reasons: 
This resolution amends Rules of Court, rule 2008, to remove most procedures regarding service by 
facsimile.  This resolution should be disapproved because it is unnecessary.   
 
This resolution, along with the companion resolution 9-03-03, modifies facsimile procedures by  
eliminating the current requirements that facsimile service extend the service by two days and that a 
notation as to the exact time of the facsimile be on the facsimile at the time of its delivery.  This 
resolution also modifies the timing of the service by facsimile, eliminating the requirement that the 
service be completed by 5 p.m. and eliminating the statement that service is not deemed complete until 
the entire document is received. 
 
Under this resolution, a fax commenced before 5 p.m. but completed before 11:59 p.m. will be deemed 
completed on the day of transmission for purposes of calculating notice.  The proponent provides no 
support for the contention that the current procedures, including the requirement that facsimile be 
completed by 5 p.m., are cumbersome.  Moreover, this resolution creates potential for significant game 
playing by litigants.  For example, there would be nothing to prevent a party from waiting until 4:59 p.m. 
of the last day to fax an opposition to the moving party.   
 
This section and other similar sections provide for the delivery of documents at prescribed periods.  If 
service is done personally, then service is completed when served; if service of a document is done by 
mailing, then five days needs to be added.  These prescribed procedures allow an attorney to calendar and 
schedule when documents are to be filed or acts have to be performed.  They also provide the receiving 
party reasonable expectations of when the documents are to be received.  These procedures are well 
established and relied upon by the legal community. 
 
The proponent seeks to modify the requirements of service by facsimile.  The modification would 
effectively shorten the time the receiving party would have to respond to moving and opposing papers.  
This would place an onerous burden on recipients, especially sole practitioners and pro per litigants.  
 
SECTION/COMMITTEE REPORT 
 
FAMILY LAW SECTION  
 
Recommendation: DISAPPROVE 
 
Reason:  
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1 
2 
3 

These resolutions are incomplete and are unnecessary. It would unduly complicate issues of proper 
service and lead to confusion. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the 
Judicial Council amend California Rules of Court, rule 2008, to read as follows:  
 

Rule 2008 
 (a) A court may serve any notice by fax in the same manner that litigants may serve papers 
by fax. 
 (b) Service by facsimile transfer shall be permitted only if the parties agree and a written 4 
confirmation of that agreement is made.  The notice or other paper must be transmitted to a facsimile 5 
machine maintained by the person on whom it is served at the facsimile machine telephone number 6 
as last given by that person on any document which he or she has filed in the cause and served on the 7 
party making service.  The service is complete at the time of transmission, but any prescribed period 8 
of notice and any right or duty to do any act or make any response within any prescribed period or 9 
on a date certain after the service of such document served by facsimile transmission shall be 10 
extended by two court days, but such extension shall not apply to extend the time for filing notice of 11 
intention to move for new trial. 12 
 (b)(c) A party or attorney agreeing to accept service by fax shall make his or her fax machine 
generally available for receipt of documents between the hours of 9 a.m. and 5 p.m. on days that are 
not court holidays under Code of Civil Procedure section 136.  This provision does not prevent the 
attorney from sending documents by means of the fax machine or providing for normal repair and 
maintenance of the fax machine during these hours. 

13 
14 
15 
16 
17 

 (d) Except as provided in subdivision (e), service by fax is complete upon receipt of the 18 
entire document by the receiving party's facsimile machine.  Service that occurs after 5 p.m. shall be 19 
deemed to have occurred on the next court day.  Time shall be extended as provided by this rule. 20 
 (e) Proof of service by fax may be made by any of the methods provided in Code of Civil 21 
Procedure section 1013a, except that: 22 
 (1) The time, date, and sending facsimile machine telephone number shall be  used in lieu of 23 
the date and place of deposit in the mail; 24 
 (2) The name and facsimile machine telephone number of the person served shall be used in 25 
lieu of the name and address of the person served as shown on the envelope; 26 
 (3) A statement that the document was transmitted by facsimile transmission and that the 27 
transmission was reported as complete and without error shall be used in lieu of the statement that 28 
the envelope was sealed and deposited in the mail with the postage thereon fully prepaid; 29 
 (4) A copy of the transmission report shall be attached to the proof of service and the proof 30 
of service shall declare that the transmission report was properly issued by the transmitting facsimile 31 
machine ;  and 32 
 (5) Service of papers by fax is ineffective if the transmission does not fully conform to these 33 
provisions .34 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  The Lawyer’s Club of San Francisco 
 
STATEMENT OF REASONS 
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Existing Law:  Requires that the time appear on the facsimile proof of service and that the entire 
document be received prior to 5:00 p.m. in order to be deemed served on that business day.  
 
This Resolution:  Conforms California Rules of Court, rule 2008, with the companion resolution, 
amending Code of Civil Procedure section 1013, subdivisions (e) and (f), such that the facsimile 
transmission must begin prior to 5:00 p.m.  This resolution incorporates the transmission report by 
reference so that the sender is not required to type the time of the transmission on the proof itself.  
 
The Problem:  The current procedure is cumbersome because it creates additional steps.  First the proof is 
prepared generally, then the facsimile is sent, then the proof has to be updated with the exact time of the 
transmission, and then the transmission report is attached.  Now, the time of transmission will not appear 
on the proof itself, it will merely require transmission that the report be incorporated by reference.  
 
IMPACT STATEMENT  
 
This resolution affects Code of Civil Procedure section 1013, subdivisions (e) and (f).  See companion 
resolution.  This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick M. Ryan, 101 Second Street, 18th Floor, San 
Francisco, CA 94108, voice (415) 369-7356, fax (415) 369-8718, e-mail: pryan@thelenreid.com; Stephen 
Ruben, 650 California Street, 25th Floor, San Francisco, CA 94108, voice (415) 399-6830, fax (415) 391-
0140, e-mail: sruben@rubenlawfirm.com 
 
RESPONSIBLE FLOOR DELEGATE:  Patrick M. Ryan 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution is a companion to 9-03-03 and embodies the same flaws. 
 
Current law requires fax service to be complete by 5:00 p.m. on the day of deadline.  This resolution 
requires fax service to commence by 5:00 p.m. that day.  Aside from reducing the time the served party 
has to respond, often in practical terms by a business day, this requirement imposes an unreasonable 
burden on the receiving party.  First, it is inconsistent with the requirement to maintain the receiving fax 
machine in operable condition only until 5:00 p.m.  Second, because of fax machine reliability issues, it 
requires sole practitioners and small firms to extend staff hours either consistently or at random when an 
opposing party chooses to serve an end-of-day fax. 
 
For the technologically advanced office, electronic service is rapidly replacing fax service, which is 
among the most expensive and least reliable ways to serve papers.  It is a waste to fine-tune fax service 
rules when we should be encouraging the use of electronic service and overnight commercial courier.  In 
a polite nod to electronic media, the proponent provides that consent to fax service may be made by 
electronic mail!  Why not just consent to service of documents as e-mail attachments?  That consent could 
be given by fax. 
 



Amendment to 09-03-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 1013 to read as follows: 

1 §1013
2

3 [Subdivisions (a) through (d) remain unchanged.]
4

5 (e) Service by facsimile transmission shall be permitted only where the parties agree and a
6 written confirmation of that agreement is made.  Such confirmation may be made by, including but
7 not limited to, U.S. Mail, overnight mail, facsimile, or electronic mail.  The Judicial Council may
8 adopt rules implementing the service of documents by facsimile transmission and may provide a
9 form for the confirmation of the agreement required by this subdivision.  In case of service by

10 facsimile transmission, the notice or other paper must be transmitted to a facsimile machine
11 maintained by the person on whom it is served at the facsimile machine telephone number as last
12 given by that person on any document which he or she has filed in the cause and served on the party
13 making the service unless the recipient expressly requests that a different facsimile number be used. 
14 The service is complete at the time and day of transmission, so long as the entire transmission is
15 complete and without interruption or error prior to 5:00 p.m. of that same day, except that if service
16 commences after 5:00 p.m., service shall not be considered complete until the following business
17 day, but and any period of notice and any right or duty to do any act or make any response within
18 any period or on a date certain after the service of the document, which time period or date is
19 prescribed by statute or rule of court, shall be extended, after service by facsimile transmission, by
20 two court days, but the extension shall not apply to extend the time for filing notice of intention to
21 move for new trial, notice of intention to move to vacate judgment pursuant to Section 663a, or
22 notice of appeal.  This extension applies in the absence of a specific exception provided for by this
23 section or other statute or rule of court. 
24 (f) The copy of the notice or other paper served by facsimile transmission pursuant to this
25 chapter shall bear a notation of the date and place of transmission and the facsimile telephone
26 number to which transmitted or be accompanied by an unsigned copy of the affidavit or certificate
27 of transmission which shall contain the facsimile telephone number to which the notice or other
28 paper was transmitted.   A proof of service by facsimile shall contain language substantially similar
29 to the following: 
30 I am readily familiar with the practices of [Business Name] for sending documents via
31 facsimile. In the ordinary course of the [Business Name] practice, on the above stated date, the
32 transmission of the above listed document(s) was completed prior to 5:00 p.m. via facsimile and said
33 transmission was reported complete and without error on the above stated date.  A copy of the
34 transmission report showing the date and time of transmission that was properly issued by the
35 transmitting facsimile machine is attached hereto, and incorporated herein by reference. 
36 or
37 On the above stated date, I began the transmission of the above listed document(s) prior to
38 5:00 p.m. via facsimile and said transmission was reported complete and without error prior to 5:00
39 p.m. on the above stated date.  A copy of the transmission report showing the date and time of
40 transmission that was properly issued by the transmitting facsimile machine is attached hereto, and
41 incorporated herein by reference. 
42

43 (g) Subdivisions (b), (d), and (f) are directory.

(Proposed new language underlined; language to be deleted stricken.)



RESOLUTION 9-03-03 
 
DIGEST 
Service: By Facsimile
Amends Code of Civil Procedure section 1013 to modify the timing and proof of service requirements for 
service by facsimile. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Related to resolution 9-02-03. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1013 to modify the timing and proof of service 
requirements for service by facsimile.  This resolution should be disapproved because it is unnecessary 
and could lead to “game-playing.” 
 
This resolution, along with the companion resolution 9-02-03, modifies service procedures by eliminating 
the current requirement that facsimile service be completed by 5 p.m. on the date of transmission and by 
eliminating the requirement that a notation as to the exact time of the facsimile be on the facsimile at time 
of delivery.  Thus, a fax commenced before 5 p.m. but completed before 11:59 p.m., would be deemed 
completed on the day of transmission for purposes of calculating notice. 
 
The proponent seeks to modify the requirements of service by facsimile.  The modification would likely 
shorten the time the receiving party would have to proceed with additional filings, such as a reply brief to 
an opposition.  This would place an onerous burden on recipients, especially sole practitioners and pro per 
litigants, who are unlikely to have the staff or resources to respond to documents which are effectively 
served after the close of business or who would have to extend staff hours to receive and then respond to 
the after-hours opposition.   
 
Game playing would be one result of the modifications being requested.  There is nothing to prevent a 
party from waiting until 4:59 p.m. of the last day to fax the opposition to the other party.  Even though 
this will reduce the responding party’s time to draft a reply by at least one day, he or she must still file the 
reply on time. 
 
While it may be argued that it cannot be determined how long it will take for a facsimile transmission to 
be completed, such an argument would not be not well founded.  A party knows that a facsimile of many 
pages will take longer to transmit than a facsimile of two to three pages.  Although facsimile machines 
may have different transmission speeds (three pages per minute versus ten pages per minute), the 
technical manual that comes with the machine will provide the transmission speed.  The solution to the 
uncertainty is to send documents earlier in the day and not wait until the last minute.  Whether service is 
to be done personally, by mail or facsimile, it is not difficult to plan accordingly with the statute as it 
presently exists.   
 
This resolution also conflicts with California Rules of Court, rule 2008, whereby facsimile machines need 
only be available until 5:00 p.m.  
 
SECTION/COMMITTEE REPORT 
 
FAMILY LAW SECTION  
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Recommendation:  DISAPPROVE 
 
Reason:  
These resolutions are incomplete and are unnecessary. It would unduly complicate issues of proper 
service and lead to confusion. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 1013 to read as follows:  
 

§1013 1 
2 
3 
4 
5 

 
 [Subdivisions (a) through (d) remain unchanged.] 
 
 (e) Service by facsimile transmission shall be permitted only where the parties agree and a 
written confirmation of that agreement is made and such confirmation may be made by electronic 6 
mail.  The Judicial Council may adopt rules implementing the service of documents by facsimile 
transmission and may provide a form for the confirmation of the agreement required by this 
subdivision.  In case of service by facsimile transmission, the notice or other paper must be 
transmitted to a facsimile machine maintained by the person on whom it is served at the facsimile 
machine telephone number as last given by that person on any document which he or she has filed in 
the cause and served on the party making the service 

7 
8 
9 

10 
11 

unless the recipient expressly requests that a 12 
different facsimile number be used.  The service is complete at the time and day of transmission, so 13 
long as the entire transmission is complete and without interruption or error prior to 11:59 p.m. of 14 
that same day, except that if service commences after 5:00 p.m., service shall not be considered 15 
complete until the following business day, but and any period of notice and any right or duty to do 
any act or make any response within any period or on a date certain after the service of the 
document, which time period or date is prescribed by statute or rule of court, shall be extended, after 
service by facsimile transmission, by two court days, but the extension shall not apply to extend the 
time for filing notice of intention to move for new trial, notice of intention to move to vacate 
judgment pursuant to Section 663a, or notice of appeal.  This extension applies in the absence of a 
specific exception provided for by this section or other statute or rule of court.  

16 
17 
18 
19 
20 
21 
22 

 (f) The copy of the notice or other paper served by facsimile transmission pursuant to this 23 
chapter shall bear a notation of the date and place of transmission and the facsimile telephone 24 
number to which transmitted or be accompanied by an unsigned copy of the affidavit or certificate of 25 
transmission which shall contain the facsimile telephone number to which the notice or other paper 26 
was transmitted.   A proof of service by facsimile shall contain language substantially similar to the 27 
following: 28 
 I am readily familiar with the practices of [Business Name] for sending documents via 29 
facsimile. In the ordinary course of the [Business Name] practice, on the above stated date, the 30 
transmission of the above listed document(s) began prior to 5:00 p.m. via facsimile and said 31 
transmission was reported complete and without error on the above stated date.  A copy of the 32 
transmission report showing the date and time of transmission that was properly issued by the 33 
transmitting facsimile machine is attached hereto, and incorporated herein by reference. 34 
or35 
 On the above stated date, I began the transmission of the above listed document(s) prior to 36 
5:00 p.m. via facsimile and said transmission was reported complete and without error on the above 37 
stated date.  A copy of the transmission report showing the date and time of transmission that was 38 
properly issued by the transmitting facsimile machine is attached hereto, and incorporated herein by 39 
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reference. 40 
41 
42 

 
 (g) Subdivisions (b), (d), and (f) are directory.

 
(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  The Lawyers’ Club of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Requires that the time appear on the facsimile proof of service and that the entire 
document be received prior to 5:00 p.m. in order to be deemed served on that business day. (Code of Civil 
Procedure section 1013; Rules of Court, rule 2008.) 
 
This Resolution:  Provides that the transmission must begin prior to 5:00 p.m.  This resolution 
incorporates the transmission report by reference so that the sender is not required to type the time of the 
transmission on the proof itself.  
 
The Problem:  The current procedure is cumbersome, because it creates additional steps.  First the proof is 
prepared generally, then the facsimile is sent, then the proof has to be updated with the exact time of the 
transmission, and then the transmission report is attached.  Now, the time of transmission will not appear 
on the proof itself, it will merely require transmission that the report be incorporated by reference.  
 
IMPACT STATEMENT  
 
This resolution affects California Rules of Court, rule 2008, rendering portions of it unnecessary.  A 
companion resolution is proposed.  This resolution affects no other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick M. Ryan, 101 Second Street, 18th Floor, San 
Francisco, CA 94108, voice (415) 369-7356, fax (415) 369-8718, e-mail: pryan@thelenreid.com; Stephen 
Ruben, 650 California Street, 25th Floor, San Francisco, CA 94108, voice (415) 399-6830, fax (415) 391-
0140, e-mail: sruben@rubenlawfirm.com 
 
RESPONSIBLE FLOOR DELEGATE:  Patrick M. Ryan 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
Current law requires fax service to be complete by 5:00 p.m. on the day of deadline.  This resolution 
requires fax service to commence by 5:00 p.m. that day.  Aside from reducing the time the served party 
has to respond, often in practical terms by a business day, this requirement imposes an unreasonable 
burden on the receiving party.  First, it is inconsistent with the requirement to maintain the receiving fax 
machine in operable condition only until 5:00 p.m.  Second, because of fax machine reliability issues, it 
requires sole practitioners and small firms to extend staff hours either consistently or at random when an 
opposing party chooses to serve an end-of-day fax. 
 
For the technologically advanced office, electronic service is rapidly replacing fax service, which is 
among the most expensive and least reliable ways to serve papers.  It is a waste to fine-tune fax service 
rules when we should be encouraging the use of electronic service and overnight commercial courier.  In 
a polite nod to electronic media, the proponent provides that consent to fax service may be made by 
electronic mail!  Why not just consent to service of documents as e-mail attachments?  That consent could 
be given by fax. 
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RESOLUTION 9-04-03 
 

DIGEST 
Service:  Express Mail or Overnight Courier  
Amends Code of Civil Procedure section 1013 to allow service by express mail or overnight courier 
through use of a law firm’s internal delivery system and to set forth the language to be used in proofs of 
service by express mail or overnight courier. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1013 to allow service by express mail or 
overnight courier through use of a law firm’s internal delivery system and to set forth the language to be 
used in proofs of service by express mail or overnight courier.  This resolution should be approved in 
principle because it clarifies the language required for proofs of service where the service has been by 
express mail or overnight courier and it recognizes that internal delivery systems are reliable. 
 
Currently, Code of Civil Procedure section 1013a, which only covers proofs of service for service by 
United States mail, allows a person signing a proof of service to certify only that he or she placed the 
letter into the firm’s internal delivery system.  Section 1013a recognizes the reality that most law firms 
use an internal mail collection system prior to delivering mail to the post office.  However, Code of Civil 
Procedure section 1013, which covers service by United States mail, express mail, overnight courier and 
facsimile, lends itself to the interpretation that only the firm clerk who actually handed the express mail or 
overnight package to the courier may sign the proof of service.  This resolution recognizes that law firms 
have been using their “internal delivery systems” for all types of service without detriment to litigants or 
the judicial process.  Indeed, service by express mail or overnight courier that began in the internal 
delivery system of a law office is often more reliable than service by United States mail.  There is no 
good reason to require a heightened standard for service of documents via express mail or overnight 
courier. 
 
This resolution also aids practitioners, litigants, and the courts by clarifying the proper language to be 
used in proofs of service where service is effectuated by express mail or overnight courier. 
 
It may be more appropriate, and more elegant, for the proponent to amend section 1013a.  However, the 
problem illuminated by the proponent is legitimate and the method of repair is not made less effective by 
its incorporation into section 1013, which covers issues related to service by express mail and overnight 
courier. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 1013 to read as follows:  
 

§1013 1 
2 
3 
4 

 (a) In case of service by mail, the notice or other paper shall be deposited in a post office, 
mailbox, subpost office, substation, or mail chute, or other like facility regularly maintained by the 
United States Postal Service, in a sealed envelope, with postage paid, addressed to the person on 
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whom it is to be served, at the office address as last given by that person on any document filed in 
the cause and served on the party making service by mail;  otherwise at that party's place of 
residence.  The service is complete at the time of the deposit, but any period of notice and any right 
or duty to do any act or make any response within any period or on a date certain after the service of 
the document, which time period or date is prescribed by statute or rule of court, shall be extended 
five calendar days, upon service by mail, if the place of address and the place of mailing is within the 
State of California, 10 calendar days if either the place of mailing or the place of address is outside 
the State of California but within the United States, and 20 calendar days if either the place of 
mailing or the place of address is outside the United States, but the extension shall not apply to 
extend the time for filing notice of intention to move for new trial, notice of intention to move to 
vacate judgment pursuant to Section 663a, or notice of appeal.  This extension applies in the absence 
of a specific exception provided for by this section or other statute or rule of court. 

5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 

 (b) The copy of the notice or other paper served by mail pursuant to this chapter shall bear a 
notation of the date and place of mailing or be accompanied by an unsigned copy of the affidavit or 
certificate of mailing. 
 (c) In case of service by Express Mail, the notice or other paper must be deposited in a post 
office, mailbox, subpost office, substation, or mail chute, or other like facility regularly maintained 
by the United States Postal Service for receipt of Express Mail, in a sealed envelope, with Express 
Mail postage paid, addressed to the person on whom it is to be served, at the office address as last 
given by that person on any document filed in the cause and served on the party making service by 
Express Mail;  otherwise at that party's place of residence.  In case of service by another method of 
delivery providing for overnight delivery, the notice or other paper must be deposited in a box or 
other facility regularly maintained by the express service carrier, or delivered to an authorized 
courier or driver authorized by the express service carrier to receive documents, in an envelope or 
package designated by the express service carrier with delivery fees paid or provided for, addressed 
to the person on whom it is to be served, at the office address as last given by that person on any 
document filed in the cause and served on the party making service;  otherwise at that party's place 
of residence.  The service is complete at the time of the deposit, but any period of notice and any 
right or duty to do any act or make any response within any period or on a date certain after the 
service of the document served by Express Mail or other method of delivery providing for overnight 
delivery shall be extended by two court days, but the extension shall not apply to extend the time for 
filing notice of intention to move for new trial, notice of intention to move to vacate judgment 
pursuant to Section 663a, or notice of appeal.  This extension applies in the absence of a specific 
exception provided for by this section or other statute or rule of court. 
 (1) A proof of service by Express Mail shall contain language substantially similar to the 39 
following:  40 
 Said documents were placed in an envelope designated as Express Mail, sealed and 41 
deposited in the internal delivery system at [Business Name].  I am readily familiar with [Business 42 
Name's] practice for collection and processing of documents for delivery by Express Mail and, in the 43 
ordinary course of business, on the same day, the documents will be delivered to a post office, mail 44 
box, subpost office, substation, or mail chute or other like facility, regularly maintained by the 45 
United States Postal Service for receipt of Express Mail, with Express Mail postage paid, to be 46 
delivered to the office of the addressee listed above on the next business day. 47 
or48 
 I placed said documents in an envelope designated as Express Mail, and sealed and 49 
deposited said envelope in a post office, mail box, subpost office, substation, or mail chute or other 50 
like facility, regularly maintained by the United States Postal Service for receipt of Express Mail, 51 
with Express Mail postage paid, to be delivered to the office of the addressee listed above on the next 52 
business day. 53 
 (2) A proof of service by overnight courier service shall contain language substantially 54 
similar to the following:  55 
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 Said documents were placed in a(n) [envelope, box] designated by [Carrier Name], sealed 56 
and deposited in the internal delivery system at [Business Name].  I am readily familiar with 57 
[Business Name's] practice for collection and processing of documents for delivery by [Carrier 58 
Name] and, in the ordinary course of business, on the same day, the documents will be placed for 59 
collection in a box or other facility regularly maintained by said express service carrier or delivered 60 
to an authorized courier or driver authorized by said express service carrier, with whom we have a 61 
direct billing account for payment of said delivery, to be delivered to the office of the addressee(s) 62 
listed above on the next business day. 63 
or64 
 I placed said documents in a(n) [envelope, box] designated by [Carrier Name], and [sealed 65 
and deposited said envelope for collection in a box or other facility regularly maintained by said 66 
express service carrier] or [delivered to an authorized courier or driver authorized by said express 67 
service carrier], with delivery charges fully prepaid, to be delivered to the office of the addressee(s) 68 
listed above on the next business day. 69 

70 
71 
72 
73 
74 

 (d) The copy of the notice or other paper served by Express Mail or another means of 
delivery providing for overnight delivery pursuant to this chapter shall bear a notation of the date and 
place of deposit or be accompanied by an unsigned copy of the affidavit or certificate of deposit. 
 
 [Subdivisions (e) through (g) remain unchanged.]

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  The Lawyers' Club of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Does not provide explicit language for the proof of service with respect to overnight and 
express mail and appears not to contemplate use of an internal mail system for eventual delivery to the 
courier.  Some courts have interpreted this section to require that the person who actually and directly 
provides the package to the courier or places it in the courier's box sign the proof of service.  In many 
firms, an internal mail system is used to route such mail to the courier service, as is done with regular 
mail. 
 
This Resolution:  Treats overnight mail similarly to regular mail in that such delivery could be made in 
the ordinary course of business by the firm internal mail system. 
 
The Problem:  Currently, to literally comply with this section, one must have the mailroom staff member 
who actually takes the document to the courier sign the proof of service.  This can be a logistical 
nightmare. 
  
IMPACT STATEMENT  
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick M. Ryan, 101 Second Street, 18th Floor, San 
Francisco, CA 94108, voice (415) 369-7356, fax (415) 369-8718, e-mail: pryan@thelenreid.com; Stephen 
Ruben, 650 California Street, 25th Floor, San Francisco, CA 94108, voice (415) 399-6830, fax (415) 391-
0140, e-mail: sruben@rubenlawfirm.com 
 
RESPONSIBLE FLOOR DELEGATE:  Patrick M. Ryan 
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Amendment to 09-05-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the
Board of Governors of the State Bar of California request that the Judicial Council conduct a review of
amend Judicial Council forms DV-100, DV-110, DV-120, DV-125, DV-130, DV-200, DV-250, DV-600,
DV-700 and DV-710 after they have been in use for a two year period, to determine their effectiveness,
and to make appropriate modifications to ensure ease of use by, and appropriate use by, attorneys, court
staff and in pro pers.



RESOLUTION 9-05-03 
 
DIGEST 
Judicial Council Forms:  Inclusion of Space for Name and Address of Person Preparing Form 
Amends Judicial Council domestic violence forms DV-100, DV-110, DV-120, DV-125, DV-130, DV-
200, DV-250, DV-600, DV-700 and DV-710 to provide room in the top left corner for the name and 
address of the person preparing the form. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Judicial Council domestic violence forms DV-100, DV-110, DV-120, DV-125, 
DV-130, DV-200, DV-250, DV-600, DV-700 and DV-710 to provide room in the top left corner for the 
name and address of the person preparing the form.  This resolution should be disapproved because the 
suggested change is unnecessary. 
 
The Judicial Council revised all the domestic violence forms effective January 1, 2003.  Excepting forms 
DV-200 and DV-250, all of the enumerated forms in the resolution already have a place near the top left 
of the form, just below the name and address of the person making the request (the litigant), for the name 
address, telephone number, and state bar number of the attorney for that person.   
 
These spaces are for the court’s and defending party’s information so that contact, when appropriate, can 
be made with the litigant or her legal representative.  These recently added address spaces fill that need.  
There is no legal or proper reason to add a third space for a non-attorney “preparer.”   
 
As for forms DV-200 and DV-250, these are for proof of personal service and proof of service by mail, 
forms on which placing such a space is inappropriate.  
 
SECTION/COMMITTEE PEPORT 
 
FAMILY LAW SECTION  
 
Recommendation:  DISAPPROVE 
 
Reason:  
The resolution is unnecessary. Excepting forms DV-200 and DV-250, all of the enumerated forms in the 
resolution already has a place near the top left of the form just below the name and address of the person 
making the request for an order for the name address, telephone number, and state bar number of the 
attorney for that person. Forms DV-200 and DV-250 are proof of personal service and proof of service by 
mail on which placing such a space would seem inappropriate.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the 
Judicial Council amend Judicial Council forms DV-100, DV-110, DV-120, DV-125, DV-130, DV-200, 
DV-250, DV-600, DV-700 and DV-710 to read as follows:   
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DV-100:  provide a space in the upper left corner of the form for the name, address, telephone 
number, facsimile number, e-mail address (if provided), and State Bar membership number (if 
applicable) of the person preparing the form. 

1 
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DV-110:  provide a space in the upper left corner of the form for the name, address, telephone 
number, facsimile number, e-mail address (if provided), and State Bar membership number (if 
applicable) of the person preparing the form. 
 
DV-120:  provide a space in the upper left corner of the form for the name, address, telephone 
number, facsimile number, e-mail address (if provided), and State Bar membership number (if 
applicable) of the person preparing the form. 
 
DV-125:  provide a space in the upper left corner of the form for the name, address, telephone 
number, facsimile number, e-mail address (if provided), and State Bar membership number (if 
applicable) of the person preparing the form. 
 
DV-130:  provide a space in the upper left corner of the form for the name, address, telephone 
number, facsimile number, e-mail address (if provided), and State Bar membership number (if 
applicable) of the person preparing the form. 
 
DV-200:  provide a space in the upper left corner of the form for the name, address, telephone 
number, facsimile number, e-mail address (if provided), and State Bar membership number (if 
applicable) of the person preparing the form. 
 
DV-250:  provide a space in the upper left corner of the form for the name, address, telephone 
number, facsimile number, e-mail address (if provided), and State Bar membership number (if 
applicable) of the person preparing the form. 
 
DV-600:  provide a space in the upper left corner of the form for the name, address, telephone 
number, facsimile number, e-mail address (if provided), and State Bar membership number (if 
applicable) of the person preparing the form. 
 
DV-700:  provide a space in the upper left corner of the form for the name, address, telephone 
number, facsimile number, e-mail address (if provided), and State Bar membership number (if 
applicable) of the person preparing the form. 
 
DV-710:  provide a space in the upper left corner of the form for the name, address, telephone 
number, facsimile number, e-mail address (if provided), and State Bar membership number (if 
applicable) of the person preparing the form. 

 
PROPONENT:  Santa Clara County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides that the name of, and other pertinent information regarding, the person preparing 
a paper for filing in a legal proceeding shall be set forth in the upper left corner of the paper.  However, 
Judicial Council forms for domestic violence restraining order proceedings do not provide space for the 
required information. 
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This Resolution:  Recommends to the Judicial Council that its forms for domestic violence restraining 
order proceedings be revised to provide space for the name of, and other pertinent information regarding, 
the person preparing the form in the upper left corner of each form. 
 
The Problem:  California Rules of Court, rule 201(f)(1), requires papers presented for filing in a legal 
proceeding to include, in the upper left corner, the name, address, telephone number, facsimile number, e-
mail address (if provided) and State Bar membership number of the attorney for the party on whose 
behalf the paper is presented.  However, the Judicial Council forms for domestic violence restraining 
order proceedings, which became effective January 1, 2003, do not provide space for the preparing 
attorney to insert the required information.  This resolution would recommend to the Judicial Council that 
it revise these forms to correct this problem. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Nancie Yomtov, 210 N. Fourth Street, Suite 101, San 
Jose, CA 95112, voice 408-993-0808, fax 408-271-9476, e-mail yomtovlaw@aol.com 
 
RESPONSIBLE FLOOR DELEGATE:  Nancie Yomtov 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The new domestic violence forms are user-friendly for pro pers.  They are designed so they can be filled 
out in handwriting, if necessary.  They are available in several languages, and they are structured to make 
sense in each of those languages.  This was no small task.  They are also user-friendly for law 
enforcement agencies and court personnel.  Some domestic violence filings consist of more than one 
form.  At least the first form in all such filings provides all the relevant party and attorney information.  
All single-form filings provide that information.  
 
It’s not clear why the proponent wants to go back to forms that baffled pro pers.  The only argument is 
pedantic – do it because some other rule says so.  That’s not good enough, nor would it be good enough to 
cite inconvenience of a few lawyers who may need to change word processing templates. 
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RESOLUTION 9-06-03 
 

DIGEST 
Courts:  On-line Availability of Judicial Council Forms  
Adds Government Code section 68511.6 to require the Judicial Council to provide on-line, fillable copies 
of Judicial Council forms. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution adds Government Code section 68511.6 to require the Judicial Council to provide on-line, 
fillable copies of Judicial Council forms.  This resolution should be disapproved because the Judicial 
Council already provides such forms voluntarily and making that service mandatory may be an undue 
burden on the Judicial Council. 
 
Beginning in early 2003, the Judicial Council revised its website to allow users to fill in its forms on line 
and print them.  The Judicial Council has made these forms available without any mandate.  So long as 
the Judicial Council has sufficient resources to provide such forms, it is clearly of benefit to the public to 
have them available.  However, should the Judicial Council find that maintaining the forms on the website 
causes too much expense, absorbing resources needed in other areas more pertinent to its role, it should 
have the flexibility to discontinue the service.  Discontinuance would not cause a significant burden for 
attorneys and the public.  The forms are readily available, although not always in fillable form, on other 
websites, in hard copy in county law libraries, and through local bar associations (e.g., the Orange County 
Bar Association provides forms on-line at no charge to its members).  There is no compelling reason to 
mandate the service. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Government Code section 68511.6 to read as follows: 
 

§68511.6 1 
 The Judicial Council shall make every form prescribed by it under this Article or the 2 
California Rules of Court available on its website in an electronic format that permits the user to 3 
download and fill in the form on the user’s own computer, but that prevents the user from altering 4 
the form itself. 5 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Does not provide for the online availability of fill-in Judicial Council forms. 
 
This Resolution:  Requires that the Judicial Council forms be made publicly available on the courts’ 
website in a fill-in format. 
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The Problem:  Judicial Council forms are available in PDF format at the courts’ website.  However, the 
public cannot fill in those forms online or on their own computer without costly third-party software that 
is often difficult to use.  Without such software, the user must print out the blank form and fill it out with 
a typewriter or by hand, which is time-consuming and produces sloppy or illegible forms. 
 
If the Judicial Council forms were publicly available in a fill-in format, such as PDF documents with fill-
in fields, the process of completing court forms would be vastly simplified and litigation costs would be 
reduced.  Providing fill-in court forms online would be an extremely helpful measure that could be 
implemented at a minimal cost. 
 
IMPACT STATEMENT   
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Trevor & Weixel LLP, 300 Tamal Plaza, 
Suite 180, Corte Madera, California 94925, telephone (415) 924-7147, fax (415) 924-7159, e-mail 
jweixel@trevorweixel.com 
 
RESPONSIBLE FLOOR DELEGATE:  Jim Weixel 
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RESOLUTION 9-07-2003 
  

DIGEST 
Small Claims Court:  Increase Jurisdiction to $10,000
Amends Code of Civil Procedure section 116.220 to increase the jurisdictional limit of small claims court 
from $5,000 to $10,000. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons 
This proposal amends Code of Civil Procedure section 116.220 to increase the jurisdictional limit of 
small claims court from $5,000 to $10,000.  This resolution should be approved in principle because the 
purpose of small claims court is to provide a forum for individuals to resolve small financial disputes and 
this proposal increases the number of such cases in this forum.  
 
The basic purpose of small claims court is to provide a forum for litigants in cases in which the amount in 
controversy is so small that it cannot support normal litigation costs or a right of appeal.  (See Crouchman 
v. Superior Court (1988) 45 Cal.3d 1167, 1177 [discussing the history of small claims courts].)  The limit 
has been $5,000 since 1990.  Many attorneys are unable to represent clients in cases under $10,000 
because the cost of litigation has risen significantly since 1990.  As a result, the plaintiff must choose 
between proceeding in pro per in superior court, often against a defendant represented by an attorney, or 
waive a significant portion of his or her damages claim.  Many such plaintiffs choose small claims court 
and so the resulting spectrum of cases is broad.  Small claims courts now regularly handle small 
professional malpractice cases, securities cases and small business disputes, many of which originally 
involved damages well over the $5,000 limit but were “reduced” in value by plaintiffs seeking access to 
the courts.   
 
This resolution would permit litigants with disputes in amounts up to $10,000 to resolve their cases 
without having to waive a significant portion of the value of their damages.  It provides an economic 
method of resolving disputes which will increase access to justice without allowing significant abuse.  
The existing statutory framework limits a plaintiff to two cases per year in which the claim exceeds 
$2,500 (Code Civ. Proc., § 231), so corporate entities seeking an inexpensive forum for such things as 
debt collection will not be able to monopolize the small claims court system. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 116.220 to read as follows: 
 

§116.220 1 
2 
3 

 (a) The small claims court shall have jurisdiction in the following actions: 
 (1) Except as provided in subdivisions (c), (e), and (f), for recovery of money, if the amount 
of the demand does not exceed five ten thousand dollars ($5,000.00) ($10,000.00). 4 

5  (2) Except as provided in subdivisions (c), (e) and (f), to enforce payment of delinquent 
unsecured personal property taxes in an amount not to exceed five ten thousand dollars  ($5,000.00) 6 
($10,000.00), if the legality of the tax is not contested by the defendant. 7 

8  (3) To issue the writ of possession authorized by Sections 1861.5 and 1861.10 of the Civil 
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Code if the amount of the demand does not exceed five ten thousand dollars ($5,000.00) 9 
($10,000.00). 10 
 (4) To confirm, correct, or vacate a fee arbitration award not exceeding five ten thousand 
dollars 

11 
($5,000.00) ($10,000.00) between an attorney and client that is binding or has become 

binding, or to conduct a hearing de novo between an attorney and client after nonbinding arbitration 
of a fee dispute involving no more than 

12 
13 

five ten thousand dollars ($5,000.00) ($10,000.00) in 
controversy, pursuant to Article 13 (commencing with Section 6200) of Chapter 4 of Division 3 of 
the Business and Professions Code. 

14 
15 
16 
17 
18 
19 
20 
21 
22 

 (b) In any action seeking relief authorized by subdivision (a), the court may grant equitable 
relief in the form of rescission, restitution, reformation, and specific performance, in lieu of, or in 
addition to, money damages.  The court may issue a conditional judgment.  The court shall retain 
jurisdiction until full payment and performance of any judgment or order. 
 (c) Notwithstanding subdivision (a), the small claims court shall have jurisdiction over a 
defendant guarantor who is required to respond based upon the default, actions, or omissions of 
another, only if the demand does not exceed (1) two thousand five hundred ($2,500.00) five 23 
thousand dollars ($5,000.00), or (2) on and after January 1, 2000, four thousand dollars ($4,000.00), 
if the defendant guarantor charges a fee for its guarantor or surety services or the defendant 
guarantor is the Registrar of the Contractors' State License Board. 

24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 

 (d) In any case in which the lack of jurisdiction is due solely to an excess in the amount of 
the demand, the excess may be waived, but any waiver shall not become operative until judgment. 
 (e) Notwithstanding subdivision (a), in any action filed by a plaintiff incarcerated in a 
Department of Corrections facility or a Youth Academy facility, the small claims court shall have 
jurisdiction over a defendant only if the plaintiff has alleged in the compliant that he or she has 
exhausted his or her administrative remedies against that department, including compliance with 
Sections 905.2 and 905.4 of the Government Code.  The final administrative adjudication or 
determination of the plaintiff's administrative claim by the department may be attached to the 
complaint at the time of filing in lieu of that allegation. 
 (f) In any action governed by subdivision (e), if the plaintiff fails to provide proof of 
compliance, with the requirements of subdivision (e) at the time of trial, the judicial officer shall, at 
his or her discretion, either dismiss the action or continue the action to give the plaintiff an 
opportunity to provide such proof. 
 (g) For purposes of this section, “department” includes an employee of a department against 
whom a claim has been filed under this chapter arising out of his or her duties as an employee of that 
department.

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Santa Barbara County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Establishes jurisdiction for Small Claims Court for most matters 
at $5,000.00. 
 
This Resolution:  Increases the jurisdictional limit from $5,000.00 to $10,000.00. 
 
The Problem:  It is uneconomical for a party to hire an attorney to litigate a matter when there is a 
relatively low damage amount at stake.  Small Claims Court, where parties can represent themselves and 
have smaller disputes resolved efficiently and quickly, is a valuable part of the judicial system for dispute 
resolution.  Given the increasing cost of hiring an attorney, a $5,000.00 limitation on small claims matters 
is no longer realistic.  The lower jurisdictional limit forces parties to waive potential awards in excess of 
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$5,000.00 as a condition to filing in Small Claims Court, or requires them to retain an attorney to pursue 
the action in Superior Court, and incur attorneys' fees disproportionate to the potential recovery.  
Increasing the jurisdictional limit for Small Claims Court to $10,000.00 will allow parties to have smaller 
disputes adjudicated without attorneys' fees significantly eroding any recovery. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Brian G. Gough, 812 Presidio Avenue, Santa Barbara, 
CA 93101; 805/962-0524; FAX 805/962-0534; bgough@hmglaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Brian G. Gough 
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RESOLUTION 10-01-03 
 

DIGEST 
Unemployment Benefits:  Disqualification for Sexual Harassment 
Adds Unemployment Insurance Code section 1256.8 to prohibit unemployment compensation for those 
discharged for sexual harassment if the employer first conducted a reasonable investigation. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons:  
This resolution adds Unemployment Insurance Code section 1256.8 to prohibit unemployment 
compensation for those discharged for sexual harassment if the employer first conducted a reasonable 
investigation.   This resolution should be disapproved because it would apply a different standard to 
employees discharged for sexual harassment than for any other form of misconduct. 

The Unemployment Insurance Code currently provides that an employee is disqualified for 
unemployment compensation if he or she has been discharged for misconduct connected with his or her 
work.  (Unemp. Ins. Code, §1256.)  “Misconduct,” as used in the code, is limited to “conduct evincing 
such willful or wanton disregard of an employer’s interests as is found in deliberate violations or 
disregard of standards of behavior which the employer has the right to expect of his employee.”  (Amador 
v. Unemployment Insurance Appeals Board (1984) 35 Cal.3d 671, 678.)  Mere inefficiency, 
unsatisfactory conduct, failure in good performance, inadvertencies or good faith errors of judgment are 
not deemed to be misconduct.  (Ibid.)  An employer’s belief that an employee committed sexual 
harassment, no matter how reasonable, is insufficient to establish misconduct; the employer must present 
substantial, credible and competent evidence showing the improper conduct actually occurred. (Ibid.) 

The mere fact an employer has a right to discharge an employee does not establish the misconduct 
necessary to deny unemployment benefits.  (American Federation of Labor v. Unemployment Insurance 
Appeals Board (1994) 23 Cal.App.4th 51, 59.)  The standard for finding misconduct for purposes of 
unemployment insurance is deliberately set higher than for finding civil liability for wrongful discharge.  
By grafting a good faith standard from wrongful termination litigation onto unemployment insurance 
claims, this resolution seeks to create an exception to the high bar for denial of unemployment 
compensation solely in cases of sexual harassment.  Yet the proponent provides no rationale for treating 
allegations of sexual harassment differently from allegations of other types of misconduct.  Concepts of 
equal protection and fairness dictate an employee accused of sexual harassment should be treated in the 
same way as one accused of stealing from the cash register, for purposes of unemployment benefits.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Unemployment Insurance Code section 1256.8 to read as follows: 
 

§1256.8 1 
 An individual is not eligible for unemployment compensation benefits or extended duration 2 
benefits if the director finds that he or she was discharged for engaging in unlawful harassment in the 3 
workplace, provided the employer has conducted a reasonable investigation of the allegations of 4 
harassment and has reached a good faith conclusion that the individual engaged in unlawful 5 
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harassment before discharging the individual.  No investigation shall be required if the director finds 6 
that the individual admitted engaging in conduct constituting unlawful harassment. 7 
 (A) For purposes of this subdivision, unwelcome sexual advances, requests for sexual favors, 8 
and other verbal, visual, or physical conduct of a sexual nature constitutes sexual harassment when 9 
any of the following occur:    10 
 (1) Submission to the conduct is made either explicitly or implicitly a term or condition of an 11 
individual's employment. 12 
 (2) Submission to or rejection of the conduct by an individual is used as the basis for 13 
employment decisions affecting the individual.  14 
 (3) The conduct has the purpose or effect of unreasonably interfering with an individual's 15 
work performance or creating an intimidating, hostile, or offensive working environment. 16 
 (B) For purposes of this subdivision, unwelcome verbal, visual, or physical conduct on the 17 
basis of race, color, national origin, ancestry, religion, physical or mental disability, marital status, 18 
medical condition, sexual orientation, age, or any other protected basis, constitutes unlawful 19 
harassment when any of the following occur:    20 
 (1) Submission to the conduct is made either explicitly or implicitly a term or condition of an 21 
individual's employment. 22 
 (2) Submission to or rejection of the conduct by an individual is used as the basis for 23 
employment decisions affecting the individual.  24 
 (3) The conduct has the purpose or effect of unreasonably interfering with an individual's 25 
work performance or creating an intimidating, hostile, or offensive working environment. 26 
 (C) Findings of fact and law by the director shall not collaterally estop adjudication of the 27 
issue of sexual or other unlawful harassment in another forum.28 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Does not specifically prohibit an individual who is discharged from employment for 
engaging in unlawful harassment from collecting unemployment insurance benefits. 
 
This Resolution:  Prohibits an individual from collecting unemployment insurance benefits if he or she is 
discharged from employment for unlawful harassment, after the employer has conducted a reasonable 
investigation of the allegations against the individual.  
 
The Problem:  California unemployment law prohibits an employee from receiving unemployment 
compensation benefits if he or she is discharged for misconduct connected with his or her most recent 
employment.  There is a presumption in the Unemployment Insurance Code that the individual is 
presumed to have been discharged for reasons other than misconduct.  (See, Unemp. Ins. Code § 1256.)  
The standard for proving misconduct is very high; under the current standard, the individual will be 
entitled to receive unemployment insurance benefits unless the employer affirmatively proves the 
allegations of harassment.  In contrast, the employer may successfully defend a wrongful termination 
claim by showing that the employer conducted a reasonable, neutral investigation and reached a good 
faith conclusion that the discharged individual had engaged in unlawful harassment.  (See, Cotran v. 
Rollins Hudig Hall International, Inc., (1997) 17 Cal.4th 93.)  This resolution would create a uniform 
standard for evaluating the employer’s decision to terminate the employment relationship for sexual 
harassment.  The resolution would not, however, change the due process requirements for the employer to 
object to an unemployment claim.  Those due process provisions, which provide the opportunity for a 
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hearing on whether the claimant is entitled to benefits, are provided in other sections of the 
Unemployment Insurance Code and would remain unchanged. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Robert Lieber; Littler Mendelson, 650 California 
Street, 20th Floor, San Francisco, California 94108-2693; telephone 415-667-3100; facsimile 415-399-
8940; e-mail:  rlieber@littler.com 
 
RESPONSIBLE FLOOR DELEGATE:  Scott McMillen 
 
COUNTERARGUMENTS 
 
ORANGE COUNTY BAR ASSOCIATION 
 
Although under Unemployment Insurance Code section 1256 a terminated employee may be disqualified 
for unemployment compensation benefits for misconduct, an individual is presumed to have been 
discharged for reasons other than misconduct unless the employer sets forth facts sufficient to overcome 
the presumption. This resolution would relieve an employer from  paying unemployment compensation 
benefits to an employee terminated for alleged harassment merely on the good faith belief of the employer 
that the harassment occurred.  It encourages baseless accusations in the workplace. The boss can 
terminate a disfavored male employee, accusing him of sexually harassing a cute secretary by winking at 
her. The employer’s good faith belief is supported by his personal observation; the secretary has nothing 
to lose by agreeing the conduct was unwelcome; the unjustly accused harasser has no viable cause of 
action for wrongful termination and, under this resolution, will also be unable to collect unemployment 
benefits. The Cotran decision relieving the trier of fact from finding misconduct justifying termination 
actually occurred, is unfair enough in a civil suit between parties represented by counsel; to apply it to 
deny unemployment insurance benefits to an unrepresented employee in an administrative hearing is 
simply a bad idea. This resolution should be soundly defeated.   
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution would single out one particular form of misconduct, and provide a series of factual 
findings not dissimilar to those of litigation – but without the benefits of litigation, including especially 
discovery rights.  The employer would have little difficulty putting on a prima facie case with a few 
internal declarations; and the accused and terminated employee would have virtually no chance or means 
of refuting it. 
 
The present standard for establishing termination for misconduct sufficient to deny unemployment 
insurance benefits is indeed high.  This, however, is for the laudable and strong public policy purpose of 
favoring the provision of some income to terminated employees and their dependents in the period before 
they find new employment. 

 
LOS ANGELES COUNTY BAR ASSOCIATION 
 
In order for someone who has been fired on grounds of sexual harassment to qualify for unemployment 
insurance benefits under this proposal, the EDD must find that the employer either 1) acted in bad faith in 
the firing, or 2) failed to conduct a "reasonable" investigation. Realistically, this means that people who 
are discharged on accusations of sexual harassment but who are factually innocent of those charges will 
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be denied unemployment compensation so long as the employer wasn't acting unreasonably or in bad 
faith. That's just wrong. 
 
The purpose of unemployment compensation is to provide a minimal, life-sustaining level of benefits 
while an unemployed worker seeks new employment. To take those benefits away without a 
determination by a neutral third party that the employee is guilty of committing sexual harassment would 
undermine the minimal level of income security the unemployment compensation system should 
guarantee. 
 
The standards for evaluating an unemployment insurance claim should not be the same as the standards in 
a civil lawsuit against an employer for wrongful termination. An employer should have the right to act 
when it reasonably believes in good faith that sexual harassment is occurring. We must demand a reliable 
and independent determination of the employee's culpability before taking away that (now–fired) 
employee's meager unemployment compensation. 
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Amendment to 10-02-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Government Code section 12945.2 to read as follows:

1 §12945.2
2 (a) Except as provided in subdivision (b), it shall be an unlawful employment practice for
3 any employer, as defined in paragraph (2) of subdivision (c), to refuse to grant a request by any
4 employee with more than 12 months of service with the employer, and who has at least 1,250 hours
5 of service with the employer during the previous 12-month period, to take up to a total of 12
6 workweeks in any 12-month period for family care and medical leave.  Family care and medical
7 leave requested pursuant to this subdivision shall not be deemed to have been granted unless the
8 employer provides the employee, upon granting the leave request, a guarantee of employment in the
9 same or a comparable position upon the termination of the leave.  The commission shall adopt a

10 regulation specifying the elements of a reasonable request.
11 (b) Notwithstanding subdivision (a), it shall not be an unlawful employment practice for an
12 employer to refuse to grant a request for family care and medical leave by an employee if the
13 employer employs less than 50 employees within 75 miles of the worksite where that employee is
14 employed.
15 (c) For purposes of this section:
16 (1) "Child" means a biological, adopted, or foster child, a stepchild, a legal ward, or a child
17 of a person standing in loco parentis who is either of the following:
18 (A) Under 18 years of age.
19 (B) An adult dependent child.
20 (2) "Employer" means either of the following:
21 (A) Any person who directly employs 50 or more persons to perform services for a wage or
22 salary.
23 (B) The state, and any political or civil subdivision of the state and cities.
24 (3) "Family care and medical leave" means any of the following:
25 (A) Leave for reason of the birth of a child of the employee, the placement of a child with an
26 employee in connection with the adoption or foster care of the child by the employee, or the serious
27 health condition of a child of the employee.
28 (B) Leave to care for a parent or a spouse who has a serious health condition.
29 (C) Leave because of an employee's own serious health condition that makes the employee
30 unable to perform the functions of the position of that employee, except for leave taken for disability
31 on account of pregnancy, childbirth, or related medical conditions.
32 (4) "Employment in the same or a comparable position" means employment in a position
33 that has the same or similar duties and pay that can be performed at the same or similar geographic
34 location as the position held prior to the leave.
35 (5) "FMLA" means the federal Family and Medical Leave Act of 1993 (P.L.  103-3).
36 (6) "Health care provider" means any of the following:
37 (A) An individual holding either a physician's and surgeon's certificate issued pursuant to
38 Article 4 (commencing with Section 2080) of Chapter 5 of Division 2 of the Business and
39 Professions Code, an osteopathic physician's and surgeon's certificate issued pursuant to Article 4.5
40 (commencing with Section 2099.5) of Chapter 5 of Division 2 of the Business and Professions
41 Code, or an individual duly licensed as a physician, surgeon, or osteopathic physician or surgeon in
42 another state or jurisdiction, who directly treats or supervises the treatment of the serious health
43 condition.  



44 (B) Any other person determined by the United States Secretary of Labor to be capable of
45 providing health care services under the FMLA.
46 (7) "Parent" means a biological, foster, or adoptive parent, a stepparent, a legal guardian, or
47 other person who stood in loco parentis to the employee when the employee was a child.
48 (8) "Serious health condition" means an illness, injury, impairment, or physical or mental
49 condition that involves either of the following:
50 (A) Inpatient care in a hospital, hospice, or residential health care facility.
51 (B) Continuing treatment or continuing supervision by a health care provider.
52 (d) An employer shall not be required to pay an employee for any leave taken pursuant to
53 subdivision (a), except as required by subdivision (e).
54 (e) An employee taking a leave permitted by subdivision (a) may elect, or an employer may
55 require the employee, to substitute, for leave allowed under subdivision (a), any of the employee's
56 accrued vacation leave or other accrued time off, during this period or any other paid or unpaid time
57 off negotiated with the employer.  If an employee takes a leave because of the employee's own
58 serious health condition, the employee may also elect, or the employer may also require the
59 employee, to substitute accrued sick leave during the period of the leave.  However, an employee
60 shall not use sick leave during a period of leave in connection with the birth, adoption, or foster care
61 of a child, or to care for a child, parent, or spouse with a serious health condition, unless mutually
62 agreed to by the employer and the employee.  Notwithstanding the forgoing, any employer that
63 allows accrued sick time or sick leave of an employee to be used after the birth of a child shall allow
64 the same time to be used for the care of a child that the employee has adopted or intends to adopt at
65 the time of placement of that child into the employee’s care, provided that the child has not
66 previously lived with the adoptive parent for more than 6 months. 
67 (f)(1) During any period that an eligible employee takes leave pursuant to subdivision (a) or
68 takes leave that qualifies as leave taken under the FMLA, the employer shall maintain and pay for
69 coverage under a "group health plan," as defined in Section 5000(b)(1) of the Internal Revenue Code
70 of 1986, for the duration of the leave, not to exceed 12 workweeks in a 12-month period,
71 commencing on the date leave taken under the FMLA commences, at the level and under the
72 conditions coverage would have been provided if the employee had continued in employment
73 continuously for the duration of the leave.  Nothing in the preceding sentence shall preclude an
74 employer from maintaining and paying for coverage under a "group health plan" beyond 12
75 workweeks.  An employer may recover the premium that the employer paid as required by this
76 subdivision for maintaining coverage for the employee under the group health plan if both of the
77 following conditions occur:
78 (A) The employee fails to return from leave after the period of leave to which the employee
79 is entitled has expired.
80 (B) The employee's failure to return from leave is for a reason other than the continuation,
81 recurrence, or onset of a serious health condition that entitles the employee to leave under
82 subdivision (a) or other circumstances beyond the control of the employee.
83 (2) Any employee taking leave pursuant to subdivision (a) shall continue to be entitled to
84 participate in employee health plans for any period during which coverage is not provided by the
85 employer under paragraph (1), employee benefit plans, including life, short-term, or long-term
86 disability or accident insurance, pension and retirement plans, and supplemental unemployment
87 benefit plans to the same extent and under the same conditions as apply to an unpaid leave taken for
88 any purpose other than those described in subdivision (a).  In the absence of these conditions an
89 employee shall continue to be entitled to participate in these plans and, in the case of health and
90 welfare employee benefit plans, including life, short-term, or long-term disability or accident
91 insurance, or other similar plans, the employer may, at his or her discretion,  require the employee to
92 pay premiums, at the group rate, during the period of leave not covered by any accrued vacation
93 leave, or other accrued time off, or any other paid or unpaid time off negotiated with the employer,



94 as a condition of continued coverage during the leave period.  However, the nonpayment of
95 premiums by an employee shall not constitute a break in service, for purposes of longevity, seniority
96 under any collective bargaining agreement, or any employee benefit plan.
97 For purposes of pension and retirement plans, an employer shall not be required to make
98 plan payments for an employee during the leave period, and the leave period shall not be required to
99 be counted for purposes of time accrued under the plan.  However, an employee covered by a

100 pension plan may continue to make contributions in accordance with the terms of the plan during the
101 period of the leave.
102 (g) During a family care and medical leave period, the employee shall retain employee
103 status with the employer, and the leave shall not constitute a break in service, for purposes of
104 longevity, seniority under any collective bargaining agreement, or any employee benefit plan.  An
105 employee returning from leave shall return with no less seniority than the employee had when the
106 leave commenced, for purposes of layoff, recall, promotion, job assignment, and seniority-related
107 benefits such as vacation.
108 (h) If the employee's need for a leave pursuant to this section is foreseeable, the employee
109 shall provide the employer with reasonable advance notice of the need for the leave.
110 (i) If the employee's need for leave pursuant to this section is foreseeable due to a planned
111 medical treatment or supervision, the employee shall make a reasonable effort to schedule the
112 treatment or supervision to avoid disruption to the operations of the employer, subject to the
113 approval of the health care provider of the individual requiring the treatment or supervision.
114 (j)(1) An employer may require that an employee's request for leave to care for a child, a
115 spouse, or a parent who has a serious health condition be supported by a certification issued by the
116 health care provider of the individual requiring care.  That certification shall be sufficient if it
117 includes all of the following:
118 (A) The date on which the serious health condition commenced.
119 (B) The probable duration of the condition.
120 (C) An estimate of the amount of time that the health care provider believes the employee
121 needs to care for the individual requiring the care.
122 (D) A statement that the serious health condition warrants the participation of a family
123 member to provide care during a period of the treatment or supervision of the individual requiring
124 care.
125 (2) Upon expiration of the time estimated by the health care provider in subparagraph (C) of
126 paragraph (1), the employer may require the employee to obtain recertification, in accordance with
127 the procedure provided in paragraph (1), if additional leave is required.
128 (k)(1) An employer may require that an employee's request for leave because of the
129 employee's own serious health condition be supported by a certification issued by his or her health
130 care provider.  That certification shall be sufficient if it includes all of the following:
131 (A) The date on which the serious health condition commenced.
132 (B) The probable duration of the condition.
133 (C) A statement that, due to the serious health condition, the employee is unable to perform
134 the function of his or her position.
135 (2) The employer may require that the employee obtain subsequent recertification regarding
136 the employee's serious health condition on a reasonable basis, in accordance with the procedure
137 provided in paragraph (1), if additional leave is required.
138 (3)(A) In any case in which the employer has reason to doubt the validity of the certification
139 provided pursuant to this section, the employer may require, at the employer's expense, that the
140 employee obtain the opinion of a second health care provider, designated or approved by the
141 employer, concerning any information certified under paragraph (1).
142 (B) The health care provider designated or approved under subparagraph (A) shall not be
143 employed on a regular basis by the employer.



144 (C) In any case in which the second opinion described in subparagraph (A) differs from the
145 opinion in the original certification, the employer may require, at the employer's expense, that the
146 employee obtain the opinion of a third health care provider, designated or approved jointly by the
147 employer and the employee, concerning the information certified under paragraph (1).
148 (D) The opinion of the third health care provider concerning the information certified under
149 paragraph (1) shall be considered to be final and shall be binding on the employer and the employee.
150 (4) As a condition of an employee's return from leave taken because of the employee's own
151 serious health condition, the employer may have a uniformly applied practice or policy that requires
152 the employee to obtain certification from his or her health care provider that the employee is able to
153 resume work.  Nothing in this paragraph shall supersede a valid collective bargaining agreement that
154 governs the return to work of that employee.
155 (l) It shall be an unlawful employment practice for an employer to refuse to hire, or to
156 discharge, fine, suspend, expel, or discriminate against, any individual because of any of the
157 following:
158 (1) An individual's exercise of the right to family care and medical leave provided by
159 subdivision (a).
160 (2) An individual's giving information or testimony as to his or her own family care and
161 medical leave, or another person's family care and medical leave, in any inquiry or proceeding
162 related to rights guaranteed under this section.
163 (m) This section shall not be construed to require any changes in existing collective
164 bargaining agreements during the life of the contract, or until January 1, 1993, whichever occurs
165 first.
166 (n) The amendments made to this section by the act adding this subdivision shall not be
167 construed to require any changes in existing collective bargaining agreements during the life of the
168 contract, or until February 5, 1994, whichever occurs first.
169 (o) The provisions of this section shall be construed as separate and distinct from those of
170 Section 12945.
171 (p) Leave provided for pursuant to this section may be taken in one or more periods.  The
172 12-month period during which 12 workweeks of leave may be taken under this section shall run
173 concurrently with the 12-month period under the FMLA, and shall commence the date leave taken
174 under the FMLA commences.
175 (q) In any case in which both parents entitled to leave under subdivision (a) are employed by
176 the same employer, the employer shall not be required to grant leave in connection with the birth,
177 adoption, or foster care of a child that would allow the parents family care and medical leave
178 totaling more than the amount specified in subdivision (a).
179 (r)(1) Notwithstanding subdivision (a), an employer may refuse to reinstate an employee
180 returning from leave to the same or a comparable position if all of the following apply:
181 (A) The employee is a salaried employee who is among the highest paid 10 percent of the
182 employer's employees who are employed within 75 miles of the worksite at which that employee is
183 employed.
184 (B) The refusal is necessary to prevent substantial and grievous economic injury to the
185 operations of the employer.
186 (C) The employer notifies the employee of the intent to refuse reinstatement at the time the
187 employer determines the refusal is necessary under subparagraph (B).
188 (2) In any case in which the leave has already commenced, the employer shall give the
189 employee a reasonable opportunity to return to work following the notice prescribed by
190 subparagraph (C).
191 (s) Leave taken by an employee pursuant to this section shall run concurrently with leave
192 taken pursuant to the FMLA, except for any leave taken under the FMLA for disability on account
193 of pregnancy, childbirth, or related medical conditions.  The aggregate amount of leave taken under



194 this section or the FMLA, or both, except for leave taken for disability on account of pregnancy,
195 childbirth, or related medical conditions, shall not exceed 12 workweeks in a 12-month period.  An
196 employee is entitled to take, in addition to the leave provided for under this section and the FMLA,
197 the leave provided for in Section 12945, if the employee is otherwise qualified for that leave.

(Proposed new language underlined; language to be deleted stricken.)



RESOLUTION 10-02-03 
 

DIGEST 
Unfair Labor Practices:  Leave for Adoptive Parents 
Amends Government Code section 12945.2 to allow an employee to use accrued sick time in connection 
with a child adoption.  
  
RESOLUTION COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
Similar to resolution 8-04-02, which was disapproved, and related to resolution 10-03-03. 
 
Reasons: 
This resolution amends Government Code section 12945.2 to allow an employee to use accrued sick time 
in connection with a child adoption.  This resolution should be approved in principle because it will give 
adoptive parents the same right as other parents to use sick time to bond with their child. 
 
If an employer allows parents to use accrued sick time after the birth of a child, logic and fairness dictate 
that they also should allow adoptive parents to use sick time after the adoption of any child other than a 
stepchild.  The purpose is the same in both cases:  to allow new parents time to care for and bond with a 
new family member.  Although there may be instances where the child being adopted is not new to the 
family, even if he or she is not a stepchild, these instances will be so rare that they fail to provide a basis 
for treating an adoptive parent differently than a birth parent. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Government Code section 12945.2 to read as follows: 
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 (a) Except as provided in subdivision (b), it shall be an unlawful employment practice for 
any employer, as defined in paragraph (2) of subdivision (c), to refuse to grant a request by any 
employee with more than 12 months of service with the employer, and who has at least 1,250 hours 
of service with the employer during the previous 12-month period, to take up to a total of 12 
workweeks in any 12-month period for family care and medical leave.  Family care and medical 
leave requested pursuant to this subdivision shall not be deemed to have been granted unless the 
employer provides the employee, upon granting the leave request, a guarantee of employment in the 
same or a comparable position upon the termination of the leave.  The commission shall adopt a 
regulation specifying the elements of a reasonable request. 
 (b) Notwithstanding subdivision (a), it shall not be an unlawful employment practice for an 
employer to refuse to grant a request for family care and medical leave by an employee if the 
employer employs less than 50 employees within 75 miles of the worksite where that employee is 
employed. 
 (c) For purposes of this section: 
 (1) "Child" means a biological, adopted, or foster child, a stepchild, a legal ward, or a child 
of a person standing in loco parentis who is either of the following: 
 (A) Under 18 years of age. 
 (B) An adult dependent child. 
 (2) "Employer" means either of the following: 
 (A) Any person who directly employs 50 or more persons to perform services for a wage or 
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 (B) The state, and any political or civil subdivision of the state and cities. 
 (3) "Family care and medical leave" means any of the following: 
 (A) Leave for reason of the birth of a child of the employee, the placement of a child with an 
employee in connection with the adoption or foster care of the child by the employee, or the serious 
health condition of a child of the employee. 
 (B) Leave to care for a parent or a spouse who has a serious health condition. 
 (C) Leave because of an employee's own serious health condition that makes the employee 
unable to perform the functions of the position of that employee, except for leave taken for disability 
on account of pregnancy, childbirth, or related medical conditions. 
 (4) "Employment in the same or a comparable position" means employment in a position 
that has the same or similar duties and pay that can be performed at the same or similar geographic 
location as the position held prior to the leave. 
 (5) "FMLA" means the federal Family and Medical Leave Act of 1993 (P.L.  103-3). 
 (6) "Health care provider" means any of the following: 
 (A) An individual holding either a physician's and surgeon's certificate issued pursuant to 
Article 4 (commencing with Section 2080) of Chapter 5 of Division 2 of the Business and 
Professions Code, an osteopathic physician's and surgeon's certificate issued pursuant to Article 4.5 
(commencing with Section 2099.5) of Chapter 5 of Division 2 of the Business and Professions Code, 
or an individual duly licensed as a physician, surgeon, or osteopathic physician or surgeon in another 
state or jurisdiction, who directly treats or supervises the treatment of the serious health condition.   
 (B) Any other person determined by the United States Secretary of Labor to be capable of 
providing health care services under the FMLA. 
 (7) "Parent" means a biological, foster, or adoptive parent, a stepparent, a legal guardian, or 
other person who stood in loco parentis to the employee when the employee was a child. 
 (8) "Serious health condition" means an illness, injury, impairment, or physical or mental 
condition that involves either of the following: 
 (A) Inpatient care in a hospital, hospice, or residential health care facility. 
 (B) Continuing treatment or continuing supervision by a health care provider. 
 (d) An employer shall not be required to pay an employee for any leave taken pursuant to 
subdivision (a), except as required by subdivision (e). 
 (e) An employee taking a leave permitted by subdivision (a) may elect, or an employer may 
require the employee, to substitute, for leave allowed under subdivision (a), any of the employee's 
accrued vacation leave or other accrued time off, during this period or any other paid or unpaid time 
off negotiated with the employer.  If an employee takes a leave because of the employee's own 
serious health condition, the employee may also elect, or the employer may also require the 
employee, to substitute accrued sick leave during the period of the leave.  However, an employee 
shall not use sick leave during a period of leave in connection with the birth, adoption, or foster care 
of a child, or to care for a child, parent, or spouse with a serious health condition, unless mutually 
agreed to by the employer and the employee.  Notwithstanding the forgoing, any employer who 61 
allows accrued sick time or sick leave of an employee to be utilized after the birth of a child shall 62 
allow the same time to be used for the care of a child, other than the employee’s stepchild, in 63 
connection with the adoption of that child by the employee.  64 
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 (f)(1) During any period that an eligible employee takes leave pursuant to subdivision (a) or 
takes leave that qualifies as leave taken under the FMLA, the employer shall maintain and pay for 
coverage under a "group health plan," as defined in Section 5000(b)(1) of the Internal Revenue Code 
of 1986, for the duration of the leave, not to exceed 12 workweeks in a 12-month period, 
commencing on the date leave taken under the FMLA commences, at the level and under the 
conditions coverage would have been provided if the employee had continued in employment 
continuously for the duration of the leave.  Nothing in the preceding sentence shall preclude an 
employer from maintaining and paying for coverage under a "group health plan" beyond 12 
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workweeks.  An employer may recover the premium that the employer paid as required by this 
subdivision for maintaining coverage for the employee under the group health plan if both of the 
following conditions occur: 

73 
74 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 
91 
92 
93 
94 
95 
96 
97 
98 
99 

100 
101 
102 
103 
104 
105 
106 
107 
108 
109 
110 
111 
112 
113 
114 
115 
116 
117 
118 
119 
120 
121 
122 
123 

 (A) The employee fails to return from leave after the period of leave to which the employee 
is entitled has expired. 
 (B) The employee's failure to return from leave is for a reason other than the continuation, 
recurrence, or onset of a serious health condition that entitles the employee to leave under 
subdivision (a) or other circumstances beyond the control of the employee. 
 (2) Any employee taking leave pursuant to subdivision (a) shall continue to be entitled to 
participate in employee health plans for any period during which coverage is not provided by the 
employer under paragraph (1), employee benefit plans, including life, short-term, or long-term 
disability or accident insurance, pension and retirement plans, and supplemental unemployment 
benefit plans to the same extent and under the same conditions as apply to an unpaid leave taken for 
any purpose other than those described in subdivision (a).  In the absence of these conditions an 
employee shall continue to be entitled to participate in these plans and, in the case of health and 
welfare employee benefit plans, including life, short-term, or long-term disability or accident 
insurance, or other similar plans, the employer may, at his or her discretion,  require the employee to 
pay premiums, at the group rate, during the period of leave not covered by any accrued vacation 
leave, or other accrued time off, or any other paid or unpaid time off negotiated with the employer, 
as a condition of continued coverage during the leave period.  However, the nonpayment of 
premiums by an employee shall not constitute a break in service, for purposes of longevity, seniority 
under any collective bargaining agreement, or any employee benefit plan. 
 For purposes of pension and retirement plans, an employer shall not be required to make 
plan payments for an employee during the leave period, and the leave period shall not be required to 
be counted for purposes of time accrued under the plan.  However, an employee covered by a 
pension plan may continue to make contributions in accordance with the terms of the plan during the 
period of the leave. 
 (g) During a family care and medical leave period, the employee shall retain employee status 
with the employer, and the leave shall not constitute a break in service, for purposes of longevity, 
seniority under any collective bargaining agreement, or any employee benefit plan.  An employee 
returning from leave shall return with no less seniority than the employee had when the leave 
commenced, for purposes of layoff, recall, promotion, job assignment, and seniority-related benefits 
such as vacation. 
 (h) If the employee's need for a leave pursuant to this section is foreseeable, the employee 
shall provide the employer with reasonable advance notice of the need for the leave. 
 (i) If the employee's need for leave pursuant to this section is foreseeable due to a planned 
medical treatment or supervision, the employee shall make a reasonable effort to schedule the 
treatment or supervision to avoid disruption to the operations of the employer, subject to the 
approval of the health care provider of the individual requiring the treatment or supervision. 
 (j)(1) An employer may require that an employee's request for leave to care for a child, a 
spouse, or a parent who has a serious health condition be supported by a certification issued by the 
health care provider of the individual requiring care.  That certification shall be sufficient if it 
includes all of the following: 
 (A) The date on which the serious health condition commenced. 
 (B) The probable duration of the condition. 
 (C) An estimate of the amount of time that the health care provider believes the employee 
needs to care for the individual requiring the care. 
 (D) A statement that the serious health condition warrants the participation of a family 
member to provide care during a period of the treatment or supervision of the individual requiring 
care. 
 (2) Upon expiration of the time estimated by the health care provider in subparagraph (C) of 
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paragraph (1), the employer may require the employee to obtain recertification, in accordance with 
the procedure provided in paragraph (1), if additional leave is required. 
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 (k)(1) An employer may require that an employee's request for leave because of the 
employee's own serious health condition be supported by a certification issued by his or her health 
care provider.  That certification shall be sufficient if it includes all of the following: 
 (A) The date on which the serious health condition commenced. 
 (B) The probable duration of the condition. 
 (C) A statement that, due to the serious health condition, the employee is unable to perform 
the function of his or her position. 
 (2) The employer may require that the employee obtain subsequent recertification regarding 
the employee's serious health condition on a reasonable basis, in accordance with the procedure 
provided in paragraph (1), if additional leave is required. 
 (3)(A) In any case in which the employer has reason to doubt the validity of the certification 
provided pursuant to this section, the employer may require, at the employer's expense, that the 
employee obtain the opinion of a second health care provider, designated or approved by the 
employer, concerning any information certified under paragraph (1). 
 (B) The health care provider designated or approved under subparagraph (A) shall not be 
employed on a regular basis by the employer. 
 (C) In any case in which the second opinion described in subparagraph (A) differs from the 
opinion in the original certification, the employer may require, at the employer's expense, that the 
employee obtain the opinion of a third health care provider, designated or approved jointly by the 
employer and the employee, concerning the information certified under paragraph (1). 
 (D) The opinion of the third health care provider concerning the information certified under 
paragraph (1) shall be considered to be final and shall be binding on the employer and the employee. 
 (4) As a condition of an employee's return from leave taken because of the employee's own 
serious health condition, the employer may have a uniformly applied practice or policy that requires 
the employee to obtain certification from his or her health care provider that the employee is able to 
resume work.  Nothing in this paragraph shall supersede a valid collective bargaining agreement that 
governs the return to work of that employee. 
 (l) It shall be an unlawful employment practice for an employer to refuse to hire, or to 
discharge, fine, suspend, expel, or discriminate against, any individual because of any of the 
following: 
 (1) An individual's exercise of the right to family care and medical leave provided by 
subdivision (a). 
 (2) An individual's giving information or testimony as to his or her own family care and 
medical leave, or another person's family care and medical leave, in any inquiry or proceeding 
related to rights guaranteed under this section. 
 (m) This section shall not be construed to require any changes in existing collective 
bargaining agreements during the life of the contract, or until January 1, 1993, whichever occurs 
first. 
 (n) The amendments made to this section by the act adding this subdivision shall not be 
construed to require any changes in existing collective bargaining agreements during the life of the 
contract, or until February 5, 1994, whichever occurs first. 
 (o) The provisions of this section shall be construed as separate and distinct from those of 
Section 12945. 
 (p) Leave provided for pursuant to this section may be taken in one or more periods.  The 
12-month period during which 12 workweeks of leave may be taken under this section shall run 
concurrently with the 12-month period under the FMLA, and shall commence the date leave taken 
under the FMLA commences. 
 (q) In any case in which both parents entitled to leave under subdivision (a) are employed by 
the same employer, the employer shall not be required to grant leave in connection with the birth, 
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adoption, or foster care of a child that would allow the parents family care and medical leave totaling 
more than the amount specified in subdivision (a). 
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 (r)(1) Notwithstanding subdivision (a), an employer may refuse to reinstate an employee 
returning from leave to the same or a comparable position if all of the following apply: 
 (A) The employee is a salaried employee who is among the highest paid 10 percent of the 
employer's employees who are employed within 75 miles of the worksite at which that employee is 
employed. 
 (B) The refusal is necessary to prevent substantial and grievous economic injury to the 
operations of the employer. 
 (C) The employer notifies the employee of the intent to refuse reinstatement at the time the 
employer determines the refusal is necessary under subparagraph (B). 
 (2) In any case in which the leave has already commenced, the employer shall give the 
employee a reasonable opportunity to return to work following the notice prescribed by 
subparagraph (C). 
 (s) Leave taken by an employee pursuant to this section shall run concurrently with leave 
taken pursuant to the FMLA, except for any leave taken under the FMLA for disability on account of 
pregnancy, childbirth, or related medical conditions.  The aggregate amount of leave taken under this 
section or the FMLA, or both, except for leave taken for disability on account of pregnancy, 
childbirth, or related medical conditions, shall not exceed 12 workweeks in a 12-month period.  An 
employee is entitled to take, in addition to the leave provided for under this section and the FMLA, 
the leave provided for in Section 12945, if the employee is otherwise qualified for that leave.

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Women Lawyers of Los Angeles 
 
STATEMENT OF REASONS  
 
Existing Law:  Makes it an unlawful employment practice for employers to refuse to permit employees 
who have fulfilled minimum terms of service to take 12 workweeks of leave within a 12-month period for 
certain family care purposes, including birth or adoption of a child.  (Gov. Code § 12945.2.)  California 
law also guarantees female employees the right to take maternity leave for a reasonable period not to 
exceed four months and makes it an unlawful employment practice for employers to refuse to allow 
female employees such leave.  (Gov. Code § 12945.) 
 
This Resolution:  Requires employers who allow sick time or sick leave of an employee to be utilized 
after the birth of a child to allow the same time to be used for the care of a child, other than the 
employee’s stepchild, in connection with the adoption of that child by the employee.   
 
The Problem:  Under current legislation—and under the common employment practice of permitting 
employees to use accrued sick leave for maternity leave—an employee who has devoted years to a 
corporation or state agency and earned 10 weeks of accrued sick leave will generally be able to use her 
accrued sick leave following the birth of a baby, but has no right to use that leave following the adoption 
of a baby.  Instead, she must take uncompensated leave unless her employer decides otherwise.  The 
proposed amendment seeks to cure this anomalous and unfair result by providing that employers who 
permit employees to use their accrued sick leave following the birth of a child must extend that same 
benefit to an adoptive parent.  The proposed change is consistent with numerous other state statutes 
requiring employers to provide the same maternity leave benefits to adoptive parents as that provided to 
birth parents.  (See, e.g., S.D. Codified Laws § 3-6-7; Mass. Gen. Laws 149 § 105D; Wash. Rev. Code § 
49.12.360; Minn. Stat. § 181.941; and R.I. Gen. Laws § 38-48-11.).  This resolution is also consistent 
with other California statutes equating biological and adopted children as well as recent federal legislation 
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and executive orders protecting the rights of adoptive families.   
 
Every child, biological or adopted, deserves a chance to bond with his or her new family, and there is no 
rational reason for conferring greater benefits on biological children and their parents.   
No employee should suffer adverse consequences for a having a child that is adopted, rather than 
biological. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Angela J. Davis, 312 N. Spring St., 11th Floor, Los 
Angeles, CA 90012, voice (213) 894-3456, fax (213) 894-6269; e-mail: 
ajdavis5000@yahoo.com 
 
RESPONSIBLE FLOOR DELEGATE:  Angela J. Davis 
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Amendment to 10-03-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Labor Code section 233 to read as follows:

1 § 233
2 (a) Any employer who provides sick leave for employees shall permit an employee to use in
3 any calendar year the employee's accrued and available sick leave entitlement, in an amount not less
4 than the sick leave that would be accrued during six months at the employee's then current rate of
5 entitlement, to attend to an illness of a child, parent, spouse, or domestic partner of the employee. 
6 All conditions and restrictions placed by the employer upon the use by an employee of sick leave
7 also shall apply to the use by an employee of sick leave to attend to an illness of his or her child,
8 parent, spouse, or domestic partner.  This section does not extend the maximum period of leave to
9 which an employee is entitled under Section 12945.2 of the Government Code or under the federal

10 Family and Medical Leave Act of 1993 (29 U.S.C. Sec. 2606 et seq.), regardless of whether the
11 employee receives sick leave compensation during that leave. 
12 (b) Any employer who provides sick leave for employees shall permit an employee who is
13 the primary care giver for a child to use the employee's accrued and available sick leave entitlement
14 for the purpose of a leave on account of pregnancy, birth or adoption of a child other than the
15 employee’s stepchild.  Any such leave must be taken within 12 months following the birth or
16 adoption of the child.  All conditions and restrictions placed by the employer upon the use by an
17 employee of sick leave also shall apply to the use by an employee of sick leave for the purpose of a
18 leave on account of pregnancy, birth, or adoption of a child other than the employee’s stepchild. 
19 This section does not extend the maximum period of leave to which an employee is entitled under
20 Section 12945.2 of the Government Code or under the federal Family and Medical Leave Act of
21 1993 (29 U.S.C. Sec. 2606 et seq.), regardless of whether the employee receives sick leave
22 compensation during that leave.
23 (b)(c) As used in this section:
24 (1) "Child" means a biological, foster, or adopted child, a stepchild, a legal ward, a child of
25 a domestic partner, or a child of a person standing in loco parentis.
26 (2) "Employer" means any person employing another under any appointment or contract of
27 hire and includes the state, political subdivisions of the state, and municipalities. 
28 (3) "Parent" means a biological, foster, or adoptive parent, a stepparent, or a legal guardian. 
29 (4) "Sick leave" means accrued increments of compensated leave provided by an employer
30 to an employee as a benefit of the employment for use by the employee during an absence from the
31 employment for any of the following reasons:
32 (A) The employee is physically or mentally unable to perform his or her duties due to
33 illness, injury, or a medical condition of the employee. 
34 (B) The absence is for the purpose of obtaining professional diagnosis or treatment for a
35 medical condition of the employee. 
36 (C) The absence is for other medical reasons of the employee, such as pregnancy or
37 obtaining a physical examination. 
38 "Sick leave" does not include any benefit provided under an employee welfare benefit plan
39 subject to the federal Employee Retirement Income Security Act of 1974 (Public Law 93-406, as
40 amended) and does not include any insurance benefit, workers' compensation benefit,
41 unemployment compensation disability benefit, or benefit not payable from the employer's general
42 assets. 
43 (c)(d) No employer shall deny an employee the right to use sick leave or discharge, threaten
44 to discharge, demote, suspend, or in any manner discriminate against an employee for using, or
45 attempting to exercise the right to use, sick leave to attend to an illness of a child, parent, spouse, or



46 domestic partner of the employee. 
47 (d)(e) Any employee aggrieved by a violation of this section shall be entitled to
48 reinstatement and actual damages or one day's pay, whichever is greater, and to appropriate
49 equitable relief. 
50 (e)(f) Upon the filing of a complaint by an employee, the Labor Commissioner shall enforce
51 the provisions of this section in accordance with the provisions of Chapter 4 (commencing with
52 Section 79) of Division 1, including, but not limited to, Sections 92, 96.7, 98, and 98.1 to 98.8,
53 inclusive.  Alternatively, an employee may bring a civil action for the remedies provided by this
54 section in a court of competent jurisdiction.  If the employee prevails, the court may award
55 reasonable attorney's fees.
56 (f)(g) The rights and remedies specified in this section are cumulative and nonexclusive and
57 are in addition to any other rights or remedies afforded by contract or under other provisions of law. 

(Proposed new language underlined; language to be deleted stricken.)



RESOLUTION 10-03-03 
 

DIGEST 
Sick Leave:  Use for Pregnancy, Birth, or Adoption 
Amends Labor Code section 233 to require employers to permit employees to use accrued sick leave for 
pregnancy, birth or adoption of a child.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
Similar to resolution 8-04-02, which was disapproved, and related to resolution 10-02-03.   
 
Reasons: 
This resolution amends Labor Code section 233 to require employers to permit employees to use accrued 
sick leave for pregnancy, birth or adoption of a child.  This resolution should be disapproved because, 
while its overall purpose is laudable, it contains a significant drafting error.  
 
This resolution’s goal is to allow new parents, who are also primary care providers, to utilize their 
accumulated sick leave for pregnancy, birth, or care of newborn or newly adopted child.  This resolution 
promotes a valuable public policy while prudently limiting the scope of the amendment and complying 
with the purpose of the statutory scheme.  Employers are not required to provide sick leave and are not 
required to allow sick leave to accrue from year to year.  However, section 233, subdivision (a), requires 
an employer who does provide sick leave to allow an employee to use that leave to attend to an illness of 
a child, parent, spouse, or domestic partner.  This resolution simply seeks to extend that right to primary 
caregivers in times of childbirth or adoption. 
 
This resolution also reasonably protects employers from having to do without valuable employees for 
overly extended periods of time.  Currently, the federal Family and Medical Leave Act and the California 
Family Rights Act entitle new parents, who are employed by employers with more than 50 employees, to 
take up to 12 weeks of protected time off without pay.  The language of this resolution specifically 
provides that the right to use sick leave cannot extend the amount of leave granted under these Acts. 
 
Despite its good intentions, however, the resolution as drafted contains a significant error.  In the 
proposed new language at subdivision (b) it repeats existing language from subdivision (a):  “All 
conditions and restrictions placed by the employer upon the use by an employee of sick leave also shall 
apply to the use by an employee of sick leave to attend to an illness of his or her child, parent, spouse, or 
domestic partners.”  The proposed subdivision (b) is therefore inconsistent, permitting the use of sick 
leave for parental leave in the first sentence, while applying conditions and restrictions to family illness 
leave in the third.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Labor Code section 233 to read as follows: 
 

§ 233 1 
2 
3 
4 
5 

 (a) Any employer who provides sick leave for employees shall permit an employee to use in 
any calendar year the employee's accrued and available sick leave entitlement, in an amount not less 
than the sick leave that would be accrued during six months at the employee's then current rate of 
entitlement, to attend to an illness of a child, parent, spouse, or domestic partner of the employee.  
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All conditions and restrictions placed by the employer upon the use by an employee of sick leave 
also shall apply to the use by an employee of sick leave to attend to an illness of his or her child, 
parent, spouse, or domestic partner.  This section does not extend the maximum period of leave to 
which an employee is entitled under Section 12945.2 of the Government 

6 
7 
8 
9 

10 
11 

Code or under the federal 
Family and Medical Leave Act of 1993 (29 U.S.C. Sec. 2606 et seq.), regardless of whether the 
employee receives sick leave compensation during that leave.  
 (b) Any employer who provides sick leave for employees shall permit an employee who is 12 
the primary care giver for a child to use the employee's accrued and available sick leave entitlement 13 
for the purpose of a leave on account of pregnancy, birth or adoption of a child other than the 14 
employee’s stepchild.  Any such leave must be taken within 12 months following the birth or 15 
adoption of the child.  All conditions and restrictions placed by the employer upon the use by an 16 
employee of sick leave also shall apply to the use by an employee of sick leave to attend to an illness 17 
of his or her child, parent, spouse, or domestic partner.  This section does not extend the maximum 18 
period of leave to which an employee is entitled under Section 12945.2 of the Government Code or 19 
under the federal Family and Medical Leave Act of 1993 (29 U.S.C. Sec. 2606 et seq.), regardless of 20 
whether the employee receives sick leave compensation during that leave. 21 
 (b)(c) As used in this section: 22 

23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

 (1) "Child" means a biological, foster, or adopted child, a stepchild, a legal ward, a child of a 
domestic partner, or a child of a person standing in loco parentis. 
 (2) "Employer" means any person employing another under any appointment or contract of 
hire and includes the state, political subdivisions of the state, and municipalities.  
 (3) "Parent" means a biological, foster, or adoptive parent, a stepparent, or a legal guardian.  
 (4) "Sick leave" means accrued increments of compensated leave provided by an employer 
to an employee as a benefit of the employment for use by the employee during an absence from the 
employment for any of the following reasons: 
 (A) The employee is physically or mentally unable to perform his or her duties due to illness, 
injury, or a medical condition of the employee.  
 (B) The absence is for the purpose of obtaining professional diagnosis or treatment for a 
medical condition of the employee.  
 (C) The absence is for other medical reasons of the employee, such as pregnancy or 
obtaining a physical examination.  
 "Sick leave" does not include any benefit provided under an employee welfare benefit plan 
subject to the federal Employee Retirement Income Security Act of 1974 (Public Law 93-406, as 
amended) and does not include any insurance benefit, workers' compensation benefit, unemployment 
compensation disability benefit, or benefit not payable from the employer's general assets.  
 (c)(d) No employer shall deny an employee the right to use sick leave or discharge, threaten 
to discharge, demote, suspend, or in any manner discriminate against an employee for using, or 
attempting to exercise the right to use, sick leave to attend to an illness of a child, parent, spouse, or 
domestic partner of the employee.  

41 
42 
43 
44 

 (d)(e) Any employee aggrieved by a violation of this section shall be entitled to 
reinstatement and actual damages or one day's pay, whichever is greater, and to appropriate equitable 
relief.  

45 
46 
47 

 (e)(f) Upon the filing of a complaint by an employee, the Labor Commissioner shall enforce 
the provisions of this section in accordance with the provisions of Chapter 4 (commencing with 
Section 79) of Division 1, including, but not limited to, Sections 92, 96.7, 98, and 98.1 to 98.8, 
inclusive.  Alternatively, an employee may bring a civil action for the remedies provided by this 
section in a court of competent jurisdiction.  If the employee prevails, the court may award 
reasonable attorney's fees. 

48 
49 
50 
51 
52 
53 

 (f)(g) The rights and remedies specified in this section are cumulative and nonexclusive and 
are in addition to any other rights or remedies afforded by contract or under other provisions of law. 

54 
55 
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 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides that employees up to half of the amount of sick leave the employee accrues in a 
single year to attend to an illness of a child, parent, spouse, or domestic partner of the employee.  In 
addition, Government Code Section 12945 makes it an unlawful employment practice for employers to 
discriminate against female employees because of pregnancy, childbirth, or related conditions.  The 
current statute also guarantees female employees the right to take pregnancy disability leave for a 
reasonable period not to exceed four months – or up to six weeks in the case of a normal birth – and 
makes it an unlawful employment practice for employers to refuse to allow female employees such leave.  
If the employer has over 75 employees, and the employee has been working for more than a year, the 
employee may take up to 12 weeks of unpaid, protected time off.  
 
This Resolution:  Requires employers to permit employees to use accrued sick leave to care for a newborn 
or newly-adopted child, so long as the employee is the child’s primary care giver.   
 
The Problem:  In workplaces of less than 75 employees, birth mothers, but not fathers, have the right to 
take maternity leave.  In those workplaces, there is no protected time off for an employee, regardless of 
gender, who adopts a child and becomes the primary caregiver for that child.  Under certain 
circumstances, when there are more than 75 employees, the new parent can take up to 12 weeks of 
protected time off – without pay.  The recent change that permits employees to receive up to six weeks of 
disability pay to care for family members contains no provision guaranteeing that the employee will have 
a job after taking the partially paid time off. 
 
This change permits all employees to take time off after the birth or adoption of a child, if the employee is 
the child’s primary caregiver.  The leave would be protected and the employee would be paid if he or she 
has accrued sick leave.  Employers are not required to provide sick leave, nor are they required to permit 
the employee to carry sick leave from year to year.  This provision will provide a modest benefit to new 
parents by allowing them to have the same benefits as the employer would provide to any employee who 
needed time off to care for his or her own illness. 
 
The proposed change is consistent with numerous other state statutes that require employers to provide 
the same maternity leave benefits to adoptive parents as that provided to birth parents.  (See, e.g., S.D. 
Codified Laws § 3-6-7; Mass. Gen. Laws 149 § 105D; Wash. Rev. Code § 49.12.360; Minn. Stat. § 
181.941; R.I. Gen. Laws § 28-48-11.).  In fact, this resolution is more conservative than most of these 
statutes, which typically extend parental leave rights to men and women following the birth or adoption of 
a child, without regard to whether or not the employee is the primary caregiver of the child.  The 
proposed legislation is also consistent with other California statutes equating biological and adopted 
children as well as recent federal legislation protecting the rights of adopted families. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Margaret J. Grover, Haight, Brown & Bonesteel, LLP, 
100 Bush Street, 27th Floor, San Francisco, California 94104, telephone (415) 986-7700, fax (415) 986-
6945, email mgrover@hbblaw.com. 
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RESPONSIBLE FLOOR DELEGATE: 
 
SACRAMENTO COUNTY BAR ASSOCIATION  
 
This resolution seeks to mandate that all California employers, regardless of size, allow all employees, 
regardless of medical necessity or employee's length of service with the employer, to use all accrued sick 
leave for family leave purposes.  Under current law, employees are not even allowed to use all accrued 
sick leave to care for sick family members.  Leave on account of pregnancy, birth or adoption of a child 
is already addressed in the federal and state family care leave and state pregnancy disability statutes.  If 
the amount of family care leave and/or its eligibility requirements are to be expanded, the appropriate 
place to do so would be by amendment(s) to the California Family Rights Act (Gov. Code §12945.2), not 
the "kin care" statute.   
  
Furthermore, no law requires that employers offer any paid sick leave at all to their employees.  
Employers who choose to offer paid sick leave benefits to their employees do so in order to assist 
employees who are unable to report to work due to medical reasons and to prevent sick workers from 
passing their illnesses on to co-workers, customers and clients.  If, however, employers were required to 
permit the use of paid sick leave for absences unrelated to the health of the employee or the employee's 
family members, then the likely result would be that fewer California employers would offer generous 
paid sick leave to employees, or any paid sick leave at all.  Such a result would negatively impact all 
California workers.   
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution does more than the proponent admits.  With respect to new bonding leave, it omits the 
limitation on the amount of sick leave an employer is required to permit to parents needing to care for an 
illness of a child, parent, spouse or domestic partner.  This could be cured by adding the language which 
appears at lines 3 through 5: “, in an amount not less than the sick leave that would be accrued during six 
months at the employee’s then current rate of entitlement,” after the word “entitlement” at the end of line 
13. 
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RESOLUTION 11-01-2003 
 
DIGEST 
Contracts:  Tolling of Statute of Limitations by Arbitration Request
Amends Code of Civil Procedure section 337 to extend the statute of limitations where notice is given of 
intent to arbitrate or mediate pursuant to the contract terms. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:   
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 337 to extend the statute of limitations where 
notice is given of intent to arbitrate or mediate pursuant to the contract terms.  This resolution should be 
disapproved because the proposed extension of time is unnecessary in the case of a valid arbitration 
clause, and inapplicable in the case of an invalid or unenforceable one. 
 
A claimant does not waive the right to arbitrate by filing a civil action, even in cases in which the 
claimant is seeking to record and enforce a lien.  (See Code Civ. Proc., § 1281.5.)  Thus, if a claimant is 
in danger of having a statute of limitations lapse, he or she need only file a complaint and then file a 
petition to arbitrate under section 1281.2. 
 
A claimant does encounter a problem if he or she pursues the arbitration claim alone, and then finds out 
that the arbitration clause is invalid or the claim is not arbitrable.  The proposed resolution, however, 
makes the existence of a valid, enforceable arbitration clause a precondition to any extension of the 
statute of limitations.  Accordingly, this problem would not be solved by the proposed resolution. 
 
Finally, although there seems to be no case law directly holding that an attempt at arbitration tolls the 
statute of limitations on a legal action over the same claim, the concept of equitable tolling would seem to 
apply (see generally, Elkins v. Derby (1974) 12 Cal.3d 410) and would solve the problem posed by the 
proponent. 
 
SECTION/COMMITTEE REPORT 
 
THE STATE BAR’S COMMITTEE ON ALTERNATIVE DISPUTE RESOLUTION 
 
Recommendation:  DISAPPROVE  
 
Reaon: 
The State Bar’s Committee on Alternative Dispute Resolution (“ADR Committee”) has reviewed 
Resolution 11-01-03 and opposes the resolution on two grounds.  First, the ADR Committee believes the 
resolution does not serve any apparent need that is not already addressed by statute.  Second, the ADR 
Committee believes the resolution, as currently drafted, would invite additional litigation concerning, 
among other things, compliance with the proposed statute and timely commencement of an action. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 337 to read as follows: 
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§337 1 

2 
3 
4 
5 
6 
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10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 

 Within four years: 1.  An action upon any contract, obligation or liability founded upon an 
instrument in writing, except as provided in Section 336a of this code; provided, that the time within 
which any action for a money judgment for the balance due upon an obligation for the payment of 
which a deed of trust or mortgage with power of sale upon real property or any interest therein was 
given as security, following the exercise of the power of sale in such deed of trust or mortgage, may 
be brought shall not extend beyond three months after the time of sale under such deed of trust or 
mortgage. 
 2.  An action to recover (1) upon a book account whether consisting of one or more entries; 
(2) upon an account stated based upon an account in writing, but the acknowledgment of the account 
stated need not be in writing; (3) a balance due upon a mutual, open and current account, the items of 
which are in writing; provided, however, that where an account stated is based upon an account of 
one item, the time shall begin to run from the date of said item, and where an account stated is based 
upon an account of more than one item, the time shall begin to run from the date of the last item. 
 3.  An action based upon the rescission of a contract in writing.  The time begins to run from 
the date upon which the facts that entitle the aggrieved party to rescind occurred.  Where the ground 
for rescission is fraud or mistake, the time does not begin to run until the discovery by the aggrieved 
party of the facts constituting the fraud or mistake.  Where the ground for rescission is 
misrepresentation under Section 359 of the Insurance Code, the time does not begin to run until the 
representation becomes false. 
 4.  When the writing subject to this section contains a valid, enforceable clause or provision 21 
for mediation or arbitration, and a party bound by such clause or provision gives written notice of 22 
intention to mediate or arbitrate, or both, and if the notice is served within 120 days of the expiration 23 
of the applicable statute of limitations, the time for commencement of a legal action upon the writing 24 
shall be extended 120 days from the service of the notice.  No particular form of notice is required, 25 
but it shall notify the defendant of the legal basis of the claim and the type of loss sustained.  The 26 
notice may be served in the manner prescribed in Chapter 5 (commencing with Section 1010) of title 27 
14 of Part 2. 28 

 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Makes no provision for tolling of the statute of limitations when arbitration or mediation is 
sought as a remedy to enforce a written agreement near the expiration of the limitations period. 
 
This Resolution:  Modifies the statute of limitations to provide that it is tolled for 120 days if notice of 
intention to mediate or arbitrate, or both, is given within 120 days of expiration of the limitations period. 
 
The Problem:  When a party to a written agreement first sees a lawyer near the expiration of the statute of 
limitations, the party may have no choice but to file his suit to prevent expiration of the statute, even 
though the party is bound by the arbitration or mediation clause in the agreement and prefers to arbitrate 
or mediate rather than litigate.  This proposed resolution would extend the statute of limitations for up to 
120 days while the parties pursue their arbitration or mediation remedy, allowing them to abide by the 
agreement and still preserve their right to litigate.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
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AUTHOR AND/OR PERMANENT CONTACT:  Steven S. Brand, Attorney at Law, 601 University 
Avenue, Suite 255, Sacramento, CA 95825; voice (916) 923-0830, e-mail sbrandgolf@aol.com 
 
RESPONSIBLE FLOOR DELEGATE:  Steven S. Brand 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution allows a party to extend the four year statute of limitations for a period of up to 120 days 
by simply giving notice of intent to arbitrate or mediate.  It would increase uncertainty as to the 
application of the statute of limitations by permitting the statute to be extended without an independently 
verifiable event such as the filing of an action or proceeding. It may increase litigation by adding 
uncertainty to the statutory scheme, and serves no useful purpose other than to allow a procrastinator 
additional time to assert a claim under a contract. 
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Amendment to 11-02-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 437c to read as follows:

1 §437c
2 (a) Any party may move for summary judgment in any action or proceeding if it is
3 contended that the action has no merit or that there is no defense to the action or proceeding. The
4 motion may be made at any time after 60 days have elapsed since the general appearance in the
5 action or proceeding of each party against whom the motion is directed or at any earlier time after
6 the general appearance that the court, with or without notice and upon good cause shown, may
7 direct. Notice of the motion and supporting papers shall be served on all other parties to the action at

least 75 days before the time appointed for hearing, unless the court, on application for an order8
9 shortening time supported by a declaration showing good cause, prescribes a shorter time. However,

10 if the notice is served by mail, the required 75-day period of notice shall be increased by five days if
11 the place of address is within the State of California, 10 days if the place of address is outside the
12 State of California but within the United States, and 20 days if the place of address is outside the
13 United States, and if the notice is served by facsimile transmission, Express Mail, or another method
14 of delivery providing for overnight delivery, the required 75-day period of notice shall be increased
15 by two court days. The motion shall be heard no later than 30 days before the date of trial, unless the
16 court for good cause orders otherwise. The filing of the motion shall not extend the time within
17 which a party must otherwise file a responsive pleading.
18
19 [Subdivisions (b) through (s) remain unchanged.]  
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RESOLUTION 11-02-2003 
 
DIGEST 
Summary Judgment:  28-Day Notice 
Amends Code of Civil Procedure section 437c to shorten the time for filing a motion for summary 
judgment or summary adjudication to 28 days before the hearing. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 437c to shorten the time for filing a motion for 
summary judgment or summary adjudication to 28 days before the hearing.  This resolution should be 
disapproved because summary judgment motions require more time for opposition and deliberation 
before hearing, and because the expanded time periods have not been in effect long enough to gauge their 
suitability. 
 
The most salient problem with this resolution is that it is premature.  When the Conference considers this 
resolution, the new 75-day summary judgment timeline will have been in effect for just over eight 
months.  (Sen. Bill No. 688 (2001-2002 Reg. Sess.), effective Jan. 1, 2003.)  This is insufficient time to 
determine whether the new timelines have been effective or beneficial.  The new notice period should be 
given more time to work before it is dismantled. 
 
Even without the benefit of time, however, the justification for the recent increase in the notice period is 
evident.  Summary judgment is a drastic and disfavored remedy, since it disposes of the action without a 
trial.  (See, e.g., Molko v. Holy Spirit Assn. (1988) 46 Cal.3d 1092, 1107.)  Fourteen days is not enough 
time to oppose substantive, and often voluminous, motions for summary judgment, particularly where a 
party’s right to a trial is at stake.  It is also insufficient time for a nonmoving party to conduct discovery in 
response to the motion, absent the filing of a declaration for additional discovery, which further disrupts 
the process.  The longer notice period streamlines the process in such cases, and is consonant with the 
gravity of summary judgment procedure and the realities of civil practice. 
 
The only reason given by the proponent for changing the notice period back to 28 days is that fast-track 
rules make it more difficult for the defendant to file a motion for summary judgment within the required 
timeframe.  The Legislature, upon the urging of the Judicial Council, recognized the potential fast-track 
conflicts and reduced the new notice period to 75 days from the 90-day period in the original version of 
Senate Bill No. 688.  The solution to this perceived problem is for the parties to conduct discovery more 
diligently, rather than delay until the last opportunity and then file for summary judgment. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 437c to read as follows: 
 

§437c 1 
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 (a) Any party may move for summary judgment in any action or proceeding if it is 
contended that the action has no merit or that there is no defense to the action or proceeding. The 
motion may be made at any time after 60 days have elapsed since the general appearance in the 
action or proceeding of each party against whom the motion is directed or at any earlier time after 
the general appearance that the court, with or without notice and upon good cause shown, may direct. 
Notice of the motion and supporting papers shall be served on all other parties to the action at least 
75 28 days before the time appointed for hearing. However, if the notice is served by mail, the 
required 

8 
75-day 28-day period of notice shall be increased by five days if the place of address is 

within the State of California, 10 days if the place of address is outside the State of California but 
within the United States, and 20 days if the place of address is outside the United States, and if the 
notice is served by facsimile transmission, Express Mail, or another method of delivery providing for 
overnight delivery, the required 

9 
10 
11 
12 

75-day 28-day period of notice shall be increased by two court days. 
The motion shall be heard no later than 30 days before the date of trial, unless the court for good 
cause orders otherwise. The filing of the motion shall not extend the time within which a party must 
otherwise file a responsive pleading. 

13 
14 
15 
16 
17 
18 

 
 [Subdivisions (b) through (s) remain unchanged.]  

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing law:  Requires 75 days notice to set a motion for summary judgment, or summary adjudication, 
and prohibits motions for summary judgment or summary adjudication to be heard less than 30 days 
before trial. 
 
This Resolution:  Restores the 28-day notice period for bringing motions for summary judgment or 
summary adjudication. 
 
The Problem:  Under the new notice period, all papers in support of a motion for summary judgment or 
summary adjudication are due at least 105 days before the date of trial.  With fast-track policies, this does 
not leave enough time for discovery to be completed before the filing of a motion for summary judgment. 
 When the party opposing summary judgment or summary adjudication needs more time to complete 
discovery, there is a procedure for a continuance under Section 437c(h).  In most cases, there is no need 
for 61 days between the initial notice of a summary judgment motion and the filing of an opposition.  The 
75-day period was lobbied for by the Consumer Attorneys of California, and was based on a policy that 
trials are preferable to motions for summary judgment.  This is not a sound policy.  Sometimes summary 
judgment or summary adjudication is warranted, and this process should not be subverted by an 
unnecessary, prohibitive procedural hurdle. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Ronald R. St. John, 333 South Grand Avenue, Suite 
3700, Los Angeles, CA 90071, voice (213) 617-6136, fax (213) 625-1832, e-mail rstjohn@bkolaw.com 
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RESPONSIBLE FLOOR DELEGATE:  Ronald R. St. John 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
There has been insufficient time to determine whether the 75 day time period required for notice of 
summary judgment motions will have a beneficial effect.  It is premature to consider returning to the 
former 28 day rule until the new statutory scheme has been afforded time to be properly tested. 
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RESOLUTION 11-03-2003 
 
DIGEST 
Summary Judgment:  Filing Deadlines for Opposition and Reply 
Amends Code of Civil Procedure section 437c to provide that parties to a motion for summary judgment 
or adjudication must file opposition not less than 21 days, and any reply seven days, before the hearing. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 437c to provide that parties to a motion for 
summary judgment or adjudication must file opposition not less than 21 days, and any reply seven days, 
before the hearing.  This resolution should be approved in principle because it would provide trial courts 
with more time to consider the parties’ briefs before ruling on the motion, while affording the moving 
party additional time in which to prepare a reply. 
 
Summary judgment is often described as a drastic remedy, since it disposes of the action without trial.  
(See, e.g., Molko v. Holy Spirit Assn. (1988) 46 Cal.3d 1092, 1107.)  Thus, a party opposing summary 
judgment will usually submit extensive declarations, exhibits, and other evidence in an effort to show 
there are triable issues of material fact sufficient to defeat the motion.  The moving party’s reply brief will 
likewise be substantially more extensive than it would be with other motions.  Currently, section 437c 
allows the moving party to file a reply five days before the hearing.  This means the court usually has 
only three full days in which to read and consider all the motion papers, since many courts issue tentative 
rulings the day before the hearing.  If the motion is to be heard on a Monday, the court’s review is 
reduced even further to one day, since the tentative ruling will be issued on the preceding Friday.  This is 
not enough time for fair and thorough consideration of the reply papers. 
 
This resolution would also provide suitable time for the moving party to prepare a reply.  Currently, 
section 437c allows the nonmoving party to file opposition only 14 days before the hearing, thus 
providing two months for the drafting of opposition but only nine days for the moving party to prepare a 
reply.  The minor change proposed in this resolution still allows the nonmoving party 54 days to draft an 
opposition, while extending the time for preparation of a reply to two weeks. 
 
Given the gravity of summary judgment, the moving party should have more time in which to prepare a 
reply.  Trial courts should also have ample time to consider the parties’ evidence and arguments before 
ruling.  These increased timeframes for filing oppositions and replies are appropriate. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 437c to read as follows: 
 

§437c 1 
2 
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 (a) Any party may move for summary judgment in any action or proceeding if it is 
contended that the action has no merit or that there is no defense to the action or proceeding. The 
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motion may be made at any time after 60 days have elapsed since the general appearance in the 
action or proceeding of each party against whom the motion is directed or at any earlier time after 
the general appearance that the court, with or without notice and upon good cause shown, may direct. 
Notice of the motion and supporting papers shall be served on all other parties to the action at least 
75 days before the time appointed for hearing. However, if the notice is served by mail, the required 
75-day period of notice shall be increased by five days if the place of address is within the State of 
California, 10 days if the place of address is outside the State of California but within the United 
States, and 20 days if the place of address is outside the United States, and if the notice is served by 
facsimile transmission, Express Mail, or another method of delivery providing for overnight 
delivery, the required 75-day period of notice shall be increased by two court days. The motion shall 
be heard no later than 30 days before the date of trial, unless the court for good cause orders 
otherwise. The filing of the motion shall not extend the time within which a party must otherwise file 
a responsive pleading. 
 (b) The motion shall be supported by affidavits, declarations, admissions, answers to 
interrogatories, depositions, and matters of which judicial notice shall or may be taken. The 
supporting papers shall include a separate statement setting forth plainly and concisely all material 
facts which the moving party contends are undisputed. Each of the material facts stated shall be 
followed by a reference to the supporting evidence. The failure to comply with this requirement of a 
separate statement may in the court's discretion constitute a sufficient ground for denial of the 
motion. 
 Any opposition to the motion shall be served and filed not less than 14 21 days preceding the 
noticed or continued date of hearing, unless the court for good cause orders otherwise. The 
opposition, where appropriate, shall consist of affidavits, declarations, admissions, answers to 
interrogatories, depositions, and matters of which judicial notice shall or may be taken. 
 The opposition papers shall include a separate statement which responds to each of the 
material facts contended by the moving party to be undisputed, indicating whether the opposing 
party agrees or disagrees that those facts are undisputed. The statement also shall set forth plainly 
and concisely any other material facts which the opposing party contends are disputed. Each material 
fact contended by the opposing party to be disputed shall be followed by a reference to the 
supporting evidence. Failure to comply with this requirement of a separate statement may constitute 
a sufficient ground, in the court's discretion, for granting the motion. 
Any reply to the opposition shall be served and filed by the moving party not less than 
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days preceding the noticed or continued date of hearing, unless the court for good cause orders 
otherwise. 
 Evidentiary objections not made at the hearing shall be deemed waived. 
 Except for subdivision (c) of Section 1005 relating to the method of service of opposition 
and reply papers, Sections 1005 and 1013, extending the time within which a right may be exercised 
or an act may be done, do not apply to this section. 
 Any incorporation by reference of matter in the court's file shall set forth with specificity the 
exact matter to which reference is being made and shall not incorporate the entire file. 
 
 [Subdivisions (c) through (s) remain unchanged.] 

 
 (Proposed new language underlined and bold, language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
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Existing Law:  As amended effective 2003, Code of Civil Procedure section 437c provides that a motion 
for summary judgment shall be filed on 75 calendar days notice, the opposition shall be filed on 14 days 
notice and the reply brief shall be filed on five days notice.  By contrast, an ordinary motion is heard on 
21 calendar days notice, with 10 days for the opposition and five days for the reply.  (Code Civ. Proc. 
§1005.)  Although four additional days are required for filing the opposition, no distinction at all is made 
between the time for filing and service of a reply brief for summary judgment or adjudication and any 
other motion.  
 
This Resolution:  Increases the time the court has to read and consider the contents of the moving party’s 
reply brief on motion for summary judgment or adjudication from five to seven calendar days. 
 
The Problem:  The trial courts allocate more time to read and prepare their opinions on motions for 
summary judgment and adjudication than on most other motions.  Frequently, the reply brief will contain 
material of significance in the formation of the court’s opinion.  With a filing deadline of only five 
calendar days prior to the motion, taking into consideration that counsel usually file their reply briefs at 
the end of the last possible working day, and intervening weekend days and holidays reduce the available 
time for court review, the court is given insufficient to time to adequately read and consider the reply 
brief.  To give the court more time for review and to avoid the further burden of a reduction of moving 
counsel’s time in which to reply to the opposition (after 75 days notice has been given to the opposing 
party) this resolution reduces opposing counsel’s time to prepare and file its opposition from 61 days to 
54 days.  As Code of Civil Procedure section 473c(h) has just been amended to liberally allow 
continuances to the opposing party, this should result in no hardship.  It will result in the real legal issues 
in contention being given greater consideration by the court, thus it actually benefits counsel for both 
moving and opposing parties. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  Joan A. Jernegan, Sacramento Superior Court, 720 Ninth 
Street, Sacramento, California 95814 (916) 874-5619, jernegj@saccourt.com 
 
RESPONSIBLE FLOOR DELEGATE:  Joan A. Jernegan 
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RESOLUTION 11-04-2003 
 
DIGEST 
Orders Shortening Time:  Criteria for Issuance
Amends Rules of Court, rule 317, to require the court to consider whether an ex parte request for an order 
shortening time is necessary and whether it was brought with reasonable diligence.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Rules of Court, rule 317, to require the court to consider whether an ex parte 
request for an order shortening time is necessary and whether it was brought with reasonable diligence.  
This resolution should be disapproved because it is unnecessary and unduly restricts court discretion. 
 
Requests for orders shortening time are made by ex parte applications.  Rule 379, subdivision (g), 
provides that an applicant for ex parte relief must make an affirmative factual showing of the need for the 
extraordinary relief.  With respect to a request for an order shortening time that means the moving 
applicant must show why the motion cannot be heard as a regularly noticed motion or why he/she does 
not have time to bring a regularly noticed motion.  The opposing party will have the opportunity to argue 
that the moving party failed to act diligently.  Thus, as a practical matter, the court already considers the 
factors listed in this resolution. 
 
This resolution also unduly restricts the court’s discretion.  It provides only a limited set of criteria for the 
court to consider in granting or denying the application.  Even if the moving party was not diligent in 
bringing a motion, the court still needs the discretion to control its calendar and processes.       
 
SECTION/COMMITTEE REPORT 
 
FAMILY LAW SECTION  
 
Recommendation:  DISAPPROVE 
 
Reason:  
The resolution is unnecessary. A judicial officer reviewing an application for and order shortening time 
can determine if good cause exists for the order. It should be left to the discretion of the judicial officer. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the 
Judicial Counsel amend California Rules of Court, rule 317, to read as follows: 
 

Rule 317 1 
2 
3 
4 

 (a) Unless otherwise ordered or specifically provided by law, all moving and supporting 
papers shall be served in accordance with Code of Civil Procedure section 1005.    
 (b) The court, on its own motion or on application for an order shortening time supported by 
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5 a declaration showing good cause, may prescribe shorter times for the filing and service of papers 
than the times specified in Code of Civil Procedure section 1005.   In determining whether good 6 
cause exists for an order shortening time, the court shall consider whether the relief sought can be 7 
obtained by a regularly noticed motion.  The court shall also consider whether the party seeking the 8 
order, through the exercise of reasonable diligence, could have previously filed a regularly noticed 9 
motion. 10 

11 
12 
13 
14 
15 
16 
17 

 (c) Proof of service of the moving papers shall be filed no later than five calendar days 
before the time appointed for the hearing. 
 (d) No paper shall be rejected for filing on the ground that it was untimely submitted for 
filing.  If the court, in its discretion, refuses to consider a late filed paper, the minutes or order shall 
so indicate. 
 (e) A paper submitted before the close of the clerk’s office to the public on the day the paper 
is due is deemed timely filed. 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Santa Barbara County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Permits the court to issue an order shortening the time periods set forth in Code of Civil 
Procedure section 1005 for filing and serving motion papers.  Existing law does not specify the grounds 
or factors the court should consider before issuing such an order. 
 
This Resolution:  Directs the court to consider two factors before issuing an order shortening time:  (1) 
whether the relief sought by the moving party can be obtained by a regularly noticed motion, and (2) 
whether the party seeking the order shortening time could reasonably have sought relief sooner by filing a 
regularly noticed motion.      
 
The Problem:  The time periods set forth in Code of Civil Procedure section 1005 were enacted to enable 
the proponent and opponent of a motion to have adequate time to present evidence and legal authorities 
relating to the subject of the motion.   It is becoming increasing common, however, for litigants to seek an 
order under Rule 317 reducing the time between the filing and the hearing of a motion.  Such orders 
reduce the time for the party opposing the motion to present a response, sometimes severely, giving an 
unfair advantage to the moving party.   Reasons for seeking an order under Rule 317 vary.  In some cases, 
the order is sought because unforeseeable or uncontrollable events make it impossible for the moving 
party to provide the amount of notice specified in Code of Civil Procedure section 1005.  In other cases, 
however, an order shortening time is sought for tactical reasons (to give less time to the opposing party) 
or because the moving party did not act diligently to file its motion in time to give the notice required by 
Code of Civil Procedure section 1005.  Although orders shortening time rarely should be granted in the 
last two circumstances, such orders are routinely granted in some counties, regardless of the moving 
party’s reasons for seeking the order.       
   
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:   Timothy E. Metzinger, Price, Postel & Parma LLP 
200 East Carrillo Street, Fourth Floor, Santa Barbara, CA 93101.  Telephone: (805) 962-0011, facsimile: 
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(805) 965-3978, e-mail: tem@ppplaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Timothy E. Metzinger  
 
COUNTERARGUMENT 
 
SACRAMENTO COUNTY BAR ASSOCIATION  
 
The proposed amendment provides a definition of good cause that the court must use in exercising its 
discretion as to whether to grant a motion for order shortening time.  The definition contains only two 
factors.  The amendment is susceptible of the interpretation that these are the only two factors that the 
court may consider since all other factors are excluded by omission.  The definition is too narrow and 
unnecessarily restricts the court’s discretion to consider the other factors that would normally be 
considered in making a determination of good cause. 
 
 



RESOLUTION 11-05-2003 
 
DIGEST 
Staying Judgments and Orders:  Good Cause Standard
Amends Code of Civil Procedure section 918 to require the trial court to meet a “good cause” standard in 
order to stay enforcement of a judgment. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 918 require the trial court to meet a “good cause” 
standard in order to stay enforcement of a judgment.  This resolution should be disapproved because the 
reasons for granting a stay of execution, by their nature, require no special “good cause” showing. 
 
Code of Civil Procedure section 918 gives the court discretion to stay enforcement of a judgment, except 
that in the case of money judgments, which otherwise may be stayed only by an undertaking, the stay may 
not extend more than ten days beyond the last day on which an appeal could be filed.  This period of time 
takes into account the time for making and deciding a motion for new trial, including the time for 
specification of reasons under Code of Civil Procedure sections 657 and 660.    
 
The problem posed by the proponent seems to involve only money judgments.  It makes little sense to 
require a litigant to bond a judgment or take any other steps if the judgment may be modified or 
overturned in post-trial proceedings, and no “good cause” to stay enforcement of such judgment can, as a 
practical matter, be shown except the fact that post-trial proceedings to change the judgment are 
contemplated.  Moreover, the trial court already has the power to impose conditions upon a stay.  (See, 
e.g., Building Code Action v. Energy Resources Conservation and Development Commission (1979) 88 
Cal.App.3d 913, 921-922; In re Murphy's Estate (1971) 16 Cal.App.3d 564, 568.)  The stay of money 
judgments under section 918, subdivision  (b) is limited to the time necessary for post-trial motions 
potentially affecting the judgment, and the broad discretion given the trial court under section 918 during 
this time should not be impinged. 
 
SECTION/COMMITTEE REPORT 
 
FAMILY LAW SECTION  
 
Recommendation:  DISAPPROVE 
 
Reason:  
This resolution is unnecessary. Under the present statute, the  trial court is therefore expressly limited in 
the time a stay can be ordered. Code of Civil Procedure section 918 (a) grants the court discretion to stay 
enforcement of a judgment, subject to the provisions of section 918 (b). Section 918 (b) prohibits a trial 
judge from staying execution of a judgment  which would be stayed on appeal only by the giving of an 
undertaking for a period of ten (10) days after the last day an appeal could be filed. 
 
TEXT OF RESOLUTION 
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 918 to read as follows:  
 
1 §918 

 (a) Subject to subdivision (b), the trial court may, for good cause shown and upon such 2 
3 
4 
5 
6 
7 
8 
9 

10 

conditions as the trial court deems just and reasonable, stay the enforcement of any judgment or 
order. 
 (b) If the enforcement of the judgment or order would be stayed on appeal only by the giving 
of an undertaking, a trial court shall not have power, without the consent of the adverse party, to stay 
the enforcement thereof pursuant to this section for a period which extends for more than 10 days 
beyond the last date on which a notice of appeal could be filed. 
 (c) This section applies whether or not an appeal will be taken from the judgment or order 
and whether or not a notice of appeal has been filed. 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Permits judges to freely stay the enforcement of any judgment or order without explicit 
standards to adhere to when determining whether an enforcement ought to be stayed. 
 
This Resolution:  Sets forth a good cause standard upon which the judges are to base their determination 
of whether to stay the enforcement of a judgment or order.   
 
The Problem:  Without an existing standard set forth in the statute that a court can look to in determining 
whether to stay the enforcement of a judgment or order, the party seeking the stay is free to argue that it 
has “no burden.” This resolution would impose the reasonable standard of “good cause shown” on the 
party seeking the stay and further clarify the court’s power to condition the stay on reasonable conditions, 
e.g. the judgment debtor could be instructed not to waste or disburse certain assets.  While in any given 
case there may be valid reasons for a trial court to issue a stay, the burden should be on the party seeking 
the stay and the successful litigant should not be punished because the stay is issued. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Virginia Gaburo, 4370 La Jolla Village Drive, Suite 
980, San Diego, CA 92122, voice (858) 546-0183, e-mail vhg@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE:  Christopher Larsen 
 
 
 

11-05-2 



RESOLUTION 11-06-2003 
 
DIGEST 
Stay Pending Appeal:  Requiring Judgment Creditor to Post Bond 
Adds Code of Civil Procedure section 922.5, permitting an appealing judgment debtor who cannot 
procure an undertaking to seek an order that, to pursue enforcement, the judgment creditor must give an 
undertaking. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution adds Code of Civil Procedure section 922.5, permitting an appealing judgment debtor who 
cannot procure an undertaking to seek an order that, to pursue enforcement, the judgment creditor must 
give an undertaking.  This resolution should be disapproved because an apparent drafting error renders it 
ineffective, because impediments to enforcement should be disfavored, and because appellants already 
have sufficient protection. 
 
When an unsuccessful defendant appeals, a prevailing plaintiff ordinarily can enforce the judgment unless 
an undertaking is given to assure effective relief if the judgment stands.  (See, e.g., Code Civ. Proc., 
§§ 917.1, 917.2, 917.4, 917.5.)  However, if a judgment is enforced but later reversed, the successful 
appellant may be prejudiced if the party who enforced the judgment lacks resources to reverse the 
enforcement consequences. 
 
This resolution undertakes to allow an appealing judgment debtor to reduce the risk of erroneous 
enforcement by an insolvent judgment creditor.  Given a plausible pending appeal, a litigant who lacks 
insurance sufficient to pay a judgment and who cannot obtain a bond to stay execution theoretically could 
invoke the new provision and request that the judgment creditor be required to secure repayment of any 
amounts levied if the judgment is reversed.  If the motion were granted, the judgment creditor could give 
an undertaking to restore the pre-enforcement status quo if the appeal succeeded or could seek an order 
allowing enforcement provided monetary proceeds were deposited with the court. 
 
Although this resolution is designed to level the playing field by permitting a financially weak appellant 
to ask that the judgment creditor be required to post a bond to pursue enforcement, the procedure would 
rarely be available.  By its terms, the new provision would only apply when a judgment creditor seeks to 
enforce a “non-final” judgment.  However, with very limited exceptions, no appeal lies from a non-final 
or interlocutory judgment.  (Code Civ. Proc., § 904.1.)  Therefore, the resolution ordinarily will not apply 
in the setting it was intended to address. 
 
Moreover, the playing field should not be level at this juncture, because the judgment is presumptively 
correct and should be enforceable unless the appellant posts a bond.  The proposed bonding requirement 
for judgment creditors would merely give judgment debtors another tool to dodge their obligations.   
 
Finally, if there is a compelling basis for a stay pending appeal, an appellant who cannot post a bond may 
seek a writ of supersedeas under California Rules of Court, rule 49 or rule 140.  That procedure strikes the 
correct balance between appealing judgment debtors and their creditors. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Code of Civil Procedure section 922.5 to read as follows: 
 
1 §922.5 

 (a) If a judgment creditor commences enforcement of a non-final judgment, a judgment 2 
debtor may file a motion to require the judgment creditor to secure repayment of any amounts levied 3 
in the event the judgment is reversed.  The motion shall be granted only if the judgment debtor 4 
establishes to the satisfaction of the court that 1) a timely and nonfrivolous appeal has been taken 5 
from the judgment and remains pending; 2) no or inadequate insurance coverage exists for payment 6 
of the judgment; and 3) the judgment debtor has attempted to and has been unable to obtain an 7 

8 undertaking to stay enforcement of the judgment.  
 (b) Upon the motion being granted, the judgment creditor, as a condition of continued 9 
enforcement of the judgment, shall be required to give an undertaking to insure that, if the judgment 10 
is reversed, the judgment creditor will be able to restore the judgment debtor to the status quo that 11 
existed prior to enforcement of the judgment.  In lieu of giving such an undertaking, the judgment 12 
creditor may request an order to permit execution on property of the judgment debtor; provided that 13 
any monetary proceeds of such levy of execution shall be deposited with the court or otherwise 14 
secured in a manner approved by the court that is calculated to permit the judgment debtor to be 15 
restored to the status quo prior to enforcement of the judgment in the event of a reversal of the 16 
judgment.  The judgment creditor shall be released from these conditions upon the judgment 17 

18 becoming final in its favor.  
  
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Under existing law an impecunious judgment creditor may enforce a judgment while an 
appeal is pending, levy execution on property of the judgment debtor, dissipate the property thus seized 
and be unable to restore the judgment debtor to the position it was in before the judgment was entered 
against it.   
 
This Resolution:  Enables a judgment debtor to obtain protection against losing property levied upon by 
an impecunious judgment creditor when certain conditions are met. 
 
The Problem:  In litigation where both parties have limited financial resources, current judgment 
enforcement provisions give an unfair advantage to the judgment creditor when there is a substantial basis 
for an appeal.  The judgment debtor is unable to bond against the judgment, but the judgment creditor 
may levy on the assets of the judgment debtor while the appeal is pending.  If the judgment is reversed, 
the judgment creditor may have dissipated the property levied upon and may not have other assets with 
which to restore the judgment debtor to the status quo before the judgment.  It seems fair and reasonable 
to provide some protection for judgment debtors in this situation, but none exists under present law. 
 
This resolution would allow a financially weak judgment debtor to obtain such protection.  However, the 
judgment debtor would have to show a) it does not have insurance adequate to pay the judgment, b) it has 
tried but it cannot obtain a supersedeas bond, and c) it has taken a timely appeal which is nonfrivolous.  
Once it establishes those elements, then the judgment creditor must provide some means to insure that 
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any property levied upon can be restored to the judgment debtor in the event of a reversal.  Several 
options are offered to the judgment creditor, including depositing the proceeds of the levy with the court 
until the judgment is final. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  John T. Hansen, Nossaman, Guthner, Knox & Elliott, 
LLP, 50 California Street, 34th Floor, San Francisco, CA 94111, tel: 415-398-3600, e-mail 
jhansen@nossaman.com 
 
RESPONSIBLE FLOOR DELEGATE:  Scott McMillen 
 
COUNTERARGUMENT 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY: 
 
As a general proposition, a judgment creditor already suffers from a number of disabilities as to any effort 
to actually realize on a judgment, including constraints on writs of execution and other post-judgment 
enforcement mechanisms.  Given the fact that virtually all presumptions operative on appeal favor the 
upholding of the judgment, and given the fact that the judgment debtor has the ability to post a bond, if 
such debtor believes there is a reasonable likelihood of success on appeal, a judgment creditor should not 
be faced with this additional requirement, which would only serve to give judgment debtors an additional 
means to further “chisel” judgment creditors. 
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Amendment to 11-07-03

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 704.730 to read as follows:

1 §704.730
2 (a) The amount of the homestead exemption is one of the following:
3 (1) FiftySeventy-five thousand dollars ($50,00075,000) unless the judgment debtor or spouse of
4 the judgment debtor who resides in the homestead is a person described in paragraph (2) or (3).
5 (2) Seventy-five One hundred seven thousand five hundred dollars ($75,0001107,500) if the
6 judgment debtor or spouse of the judgment debtor who resides in the homestead is at the time of the
7 attempted sale of the homestead a member of a family unit, and there is at least one member of the
8 family unit who owns no interest in the homestead or whose only interest in the homestead is a
9 community property interest with the judgment debtor.

10 (3) One hundred twenty-five One hundred fifty thousand dollars ($125,000150,000) if the
11 judgment debtor or spouse of the judgment debtor who resides in the homestead is at the time of the
12 attempted sale of the homestead any one of the following:
13 (A) A person 65 years of age or older.
14 (B) A person physically or mentally disabled and as a result of that disability is unable to engage
15 in substantial gainful employment.  There is a rebuttable presumption affecting the burden of proof
16 that a person receiving disability insurance benefit payments under Title II or supplemental security
17 income payments under Title XVI of the federal Social Security Act satisfies the requirements of
18 this paragraph as to his or her inability to engage in substantial gainful employment.
19 (C) A person 55 years of age or older with a gross annual income of not more than fifteen
20 thousand dollars ($15,000) or, if the judgment debtor is married, a gross annual income, including
21 the gross annual income of the judgment debtor's spouse, of not more than twenty thousand dollars
22 ($20,000) and the sale is an involuntary sale.
23 (b) Notwithstanding any other provision of this section, the combined homestead exemptions of
24 spouses on the same judgment shall not exceed the amount specified in paragraph (2) or (3),
25 whichever is applicable, of subdivision (a), regardless of whether the spouses are jointly obligated
26 on the judgment and regardless of whether the homestead consists of community or separate
27 property or both.  Notwithstanding any other provision of this article, if both spouses are entitled to
28 a homestead exemption, the exemption of proceeds of the homestead shall be apportioned between
29 the spouses on the basis of their proportionate interests in the homestead.

(Proposed new language underlined; language to be deleted stricken.)
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RESOLUTION 11-07-2003 
 
DIGEST 
Exemptions:  Increase Homestead Allowance
Amends Code of Civil Procedure section 704.730 to increase the homestead exemptions for single 
judgment debtors, family units, and senior/disabled debtors to $95,000, $142,500, and $237,500 
respectively. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 704.730 to increase the homestead exemptions 
for single judgment debtors, family units, and senior/disabled debtors to $95,000, $142,500, and $237,500 
respectively.  This resolution should be disapproved because the increases exceed appropriate inflation 
adjustments. 
 
California’s homestead exemption protects prescribed home equity amounts by preventing a forced sale 
that would not yield the debtor’s allowance and, when sale occurs, by shielding those proceeds in certain 
ways.  (See Code Civ. Proc., §§ 704.720, subd. (b), 704.800, subd. (a), 704.960, subd. (a).)  Under present 
section 704.730, subdivision (a), a single judgment debtor has a homestead allowance of $50,000; a 
debtor (or resident spouse) who is a member of a “family unit” is entitled to a $75,000 homestead; and the 
exempt amount is $125,000 for debtors (or spouses) who are 65 or older (or over 55 with very low 
income) or who are disabled from substantial gainful employment.  These amounts necessarily represent a 
balance between the competing interests of homeowner debtors (to retain their homes or the means to 
replace them) and their creditors (to recover amounts rightfully due). 
 
Any exemption expressed in fixed dollars will be eroded by inflation (or augmented by deflation).  If a 
prescribed allowance was appropriate when adopted as a matter of policy, adjustments to reflect 
significant changes in the value of a dollar are necessary to sustain that policy.  The single and family-unit 
homestead amounts were last adjusted in 1990, and the senior/disabled allowance was last increased in 
1997.  Insofar as the value of a dollar has shifted since those dates, the exemptions figures have become 
obsolete. 
 
California’s homestead allowance is due for adjustment to maintain the intended balance between the 
judgment debtor’s housing grubstake and the creditor’s collection rights, but the current resolution goes 
too far by increasing the exemption levels by 90%.  According to the Consumer Price Index, aggregate 
inflation from 1990 to 2002 was about 40%, and from 1997 to 2002 it was about 12%.  (More dramatic 
changes in median housing costs could reflect a market “bubble,” fueled by unusually low interest rates, 
and, to a lesser extent, the higher intrinsic value of larger or better equipped new housing stock.)  A 90% 
jump in the homestead allowances overshoots inflation correction and constitutes a higher real homestead 
allowance, which would be a substantive change in exemption policy. 
 
This resolution is somewhat similar to Senate Bill No. 804, Regular Session 2002-2003 (increasing the 
upper homestead allowance from $125,000 to $150,000) which passed the Senate on April 28, 2003, and 
is pending in the Assembly as of June 15, 2003. 
 
TEXT OF RESOLUTION 
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1 
2 

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 704.730 to read as follows: 
 

§704.730
 (a) The amount of the homestead exemption is one of the following: 
 (1) FiftyNinety-five thousand dollars ($50,00095,000) unless the judgment debtor or spouse of 
the judgment debtor who resides in the homestead is a person described in paragraph (2) or (3). 

3 
4 

 (2) Seventy-five One hundred forty-two thousand five hundred dollars ($75,000142,500) if the 
judgment debtor or spouse of the judgment debtor who resides in the homestead is at the time of the 
attempted sale of the homestead a member of a family unit, and there is at least one member of the 
family unit who owns no interest in the homestead or whose only interest in the homestead is a 
community property interest with the judgment debtor. 

5 
6 
7 
8 
9 

 (3) One hundred twenty-five Two hundred thirty-seven thousand five hundred dollars 
($

10 
125,000237,500) if the judgment debtor or spouse of the judgment debtor who resides in the 

homestead is at the time of the attempted sale of the homestead any one of the following: 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 

 (A) A person 65 years of age or older. 
 (B) A person physically or mentally disabled and as a result of that disability is unable to engage 
in substantial gainful employment.  There is a rebuttable presumption affecting the burden of proof 
that a person receiving disability insurance benefit payments under Title II or supplemental security 
income payments under Title XVI of the federal Social Security Act satisfies the requirements of this 
paragraph as to his or her inability to engage in substantial gainful employment. 
 (C) A person 55 years of age or older with a gross annual income of not more than fifteen 
thousand dollars ($15,000) or, if the judgment debtor is married, a gross annual income, including 
the gross annual income of the judgment debtor's spouse, of not more than twenty thousand dollars 
($20,000) and the sale is an involuntary sale. 
 (b) Notwithstanding any other provision of this section, the combined homestead exemptions of 
spouses on the same judgment shall not exceed the amount specified in paragraph (2) or (3), 
whichever is applicable, of subdivision (a), regardless of whether the spouses are jointly obligated on 
the judgment and regardless of whether the homestead consists of community or separate property or 
both.  Notwithstanding any other provision of this article, if both spouses are entitled to a homestead 
exemption, the exemption of proceeds of the homestead shall be apportioned between the spouses on 
the basis of their proportionate interests in the homestead. 

 
 (Proposed new language underlined; language to be deleted stricken.) 
  
PROPONENT:  Santa Barbara County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides for an exemption of a debtor’s homestead from execution sale or sale by a 
bankruptcy trustee to the extent of $50,000 if the debtor is a single person; $75,000 if the debtor is a 
member of a family unit; or $125,000 if the debtor is a person who is 65 years of age or older, disabled or 
55 years of age or older with low income. 
 
This Resolution:  Raises the exemption amounts to $95,000, $142,500 and $237,500, respectively. 
 
The Problem:  Housing prices in California continue to escalate, while exemption amounts have remained 
steady for as long as 13 years.  The idea behind a homestead exemption is to make certain that financial 
difficulty will not render debtors homeless.  As median home prices increase, debtors are less and less 
able to avoid the loss of their homes.  The last time the legislature increased the homestead exemption 
was 1997, when it increased the amount for seniors and disabled persons from $100,000 to $125,000.  
The last time the legislature increased the exemptions for single persons and members of family units was 
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1990, when it increased the amounts from $30,000 to $50,000 and $45,000 to $75,000 respectively.  The 
median price for a single family home in California in January, 1997 was $175,630.  California 
Association of Realtors® (“CAR”), release dated February 25, 1997.  As of the end of 2002, the figure 
was $338,110—a 93% increase.  CAR, release dated January 27, 2003.  The comparative figures for 
condominiums were $135,370 and $253,790—an 87% increase.  Current coastal median prices are much 
higher, including the San Francisco Bay Area’s $512,420, Santa Clara County’s $538,000 and Southern 
Santa Barbara County’s $620,430.  In real dollars, the market has diminished the exemptions that the 
legislature previously determined appropriate.  To keep debtors from losing their homes, the legislature 
should make the first adjustment to these amounts in six years—13 years for most Californians.  Since 
housing costs have increased 90%, so should the exemption amount.  This change will not make 
California a haven for scofflaws like Texas and Florida, which have unlimited homestead exemptions.  
The change will, however, honor California’s long-standing tradition of providing reasonable protections 
to its citizens who experience financial difficulties. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other state law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Tom Hinshaw, 7 West Figueroa Street, 2nd Floor, Santa 
Barbara, California 93101, voice 805-965-1011, fax 805-965-7351, e-mail tom@msmlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Tom Hinshaw 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The homestead exemption does not need to increase simply because the median price of a single family 
residence increases. The existing homestead figures are sufficient to allow judgment debtors the 
opportunity to protect a reasonable equity value in their homes. The increase in the homestead exemption 
will primarily serve to make more judgments unenforceable.    
 



RESOLUTION 11-08-2003 
 
DIGEST 
Levy on Writ of Execution:  Service on Any Office or Branch 
Amends Code of Civil Procedure section 684.110 to allow service of a writ of execution on any office or 
branch of the entity holding the property at issue. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 684.110 to allow service of a writ of execution 
on any office or branch of the entity holding the property at issue.  This resolution should be disapproved 
because modern banking practices make the definitions of “any office or branch” and “other person in 
charge” too uncertain. 
 
The proponent has stated that this resolution covers writs of “attachment.”  These are governed by Code 
of Civil Procedure section 481.110 et seq. and have completely different provisions for levies of writs.  
Even if intended to cover writs of execution, however, the resolution creates uncertainties that could 
greatly prejudice third parties. 
 
Currently, section 684.110 provides that writs of execution must be served on the office or branch of the 
financial institution (or similar entity) that has “actual possession” of the property levied upon or that 
carries the account levied upon.  This resolution seeks to allow writs to be served on “any office or 
branch.”  The proponent asserts that because branches within an institution are very interconnected, this 
should not be a problem.  Section 684.110, however, covers not only large banking chains, but also title 
insurers and underwriters.  In all three categories, small, poorly connected chains still exist.  Even within 
the large chains of highly interconnected branches, relaxed service requirements could lead to problems.  
For example, a writ could be served on a bank kiosk in a grocery store.  Under those circumstances, there 
is no adequate assurance that the writ will come to the attention of a person of appropriate authority and 
responsibility.  Because the entity receiving the writ is potentially liable for failure to honor it (see Code 
Civ. Proc., § 701.010 et seq.), simple fairness dictates that the writ be delivered to the employee who is 
able to comply with it.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 684.110 to read as follows: 
 
1 
2 
3 
4 
5 
6 
7 
8 
9 

§684.110 
 (a) Subject to subdivisions (b), (c), and (d), if a writ, notice, order, or other paper is required 
to be personally served under this title, service shall be made in the same manner as a summons is 
served under Chapter 4 (commencing with Section 413.10) of Title 5. 
 (b) If the paper is required to be personally served under this title and service on an attorney 
is required under Article 1 (commencing with Section 684.010), service shall be made on the 
attorney in the manner provided in Section 684.040. 
 (c) If the service is on (1) a financial institution, (2) a title insurer (as defined Section 
12340.4 of the Insurance Code) or underwritten title company (as defined in Section 12340.5 of the 
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Insurance Code), or (3) an industrial loan company (as defined in Section 18003 of the Financial 
Code), service shall be made at 

10 
the any office or branch that has actual possession of the property 11 

levied upon or at which a deposit account levied upon is carried and shall be made upon the officer, 
manager, or other person in charge of the office or branch at the time of service. 
 (d) Subject to subdivision (c), if a levy is made by personally serving a copy of the writ and 
notice 

12 
13 
14 

of levy on a third person, service on the third person shall be made in the same manner as a 
summons may be served under Section 415.10 or 415.20. 

15 
16 
17  

 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Requires service of a writ of attachment on an account, deposit, or escrow at the branch 
where the property, account or deposit is carried, i.e., wherever it was opened. 
 
This Resolution:  Brings the levy procedure into the 21st century by eliminating the antiquated 
requirement of levies only at the location where the debtor’s escrow, account, or deposit was opened. 
 
The Problem:  The existing procedure for service of writs of attachment, notices, orders, etc. on financial 
institutions, title companies and loan companies was created at a time when the physical locations of 
these financial institutions were few.  Today, money is often electronic and financial institution locations 
are countless, rendering the requirement that a creditor figure out and then levy wherever the debtor’s 
account or deposit was opened an unnecessary, and sometimes impossible, burden.  Virtually all financial 
institutions interconnect their branches electronically, making the burden on the institution de minimus.  
A debtor should not be allowed to hide the ball by squirreling assets away in a far flung branch of a giant 
bank, credit union or other financial institution.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Gina Dronet, 1585 Coast Walk, La Jolla, CA 92037, 
voice (858) 454-0577, gd@san.rr.com  
 
RESPONSIBLE FLOOR DELEGATE:  Christopher Larsen 
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RESOLUTION 11-09-2003 
 
DIGEST 
Undertakings:  Requiring Two Independently Sufficient Surety Pools 
Amends Code of Civil Procedure section 995.510 to require that more than two personal sureties 
on a bond over $10,000 be divisible into two groups, each having the requisite net worth. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 995.510 to require that more than two 
personal sureties on a bond over $10,000 be divisible into two groups, each having the requisite 
net worth.  This resolution should be approved in principle to sustain the two-surety policy and 
correct an apparent drafting error in the statute. 
 
Until 1982, Code of Civil Procedure section 1057 required that if more than two sureties signed a 
personal undertaking, they had to be the equivalent of two qualified sureties—that is, they had to 
be divisible into two groups that each had a net worth of the bond amount or more.  When the 
two-surety requirement was recodified in section 995.510, the Law Revision Commission 
characterized the provision as continuing the substance of former section 1057.   
 
However, in Buzgheia v. Leasco Sierra Grove (1994) 30 Cal.App.4th 766, 773-774 and fn. 6, the 
court construed section 995.510 to allow more than two personal sureties to qualify if their 
aggregate net worth was twice the bond amount, even though they could not be divided into two 
groups each having a net worth of at least the bond amount.  Though recognizing the anomalous 
implications of this interpretation, the court said the problem was one for the Legislature. 
 
This resolution would solve the problem by amending section 995.510 to permit more than two 
personal sureties only if they can be broken into two groups, each of which has sufficient net 
worth.  Under this amendment, the beneficiary of an undertaking would always have at least two 
independently sufficient sources of payment. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 995.510 to read as follows:  
 
1 
2 
3 
4 
5 

§995.510 
(a) A personal surety on a bond is sufficient if all of the following conditions are 

satisfied: 
(1) The surety is a person other than the principal.  No officer of the court or member 

of the State Bar shall act as a surety. 
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6 
7 
8 
9 

10 
11 
12 
13 

(2) The surety is a resident, and either an owner of real property or householder, 
within the state. 
 (3) The surety is worth the amount of the bond in real or personal property, or both, 
situated in this state, over and above all debts and liabilities, exclusive of property exempt 
from enforcement of a money judgment. 
 (b) If the amount of a bond exceeds ten thousand dollars ($10,000) and is executed 
by more than two personal sureties, the worth of a personal surety may be less than the 
amount of the bond, so long as the aggregate worth of all sureties executing the bond is 
twice the amount of the bond and the sureties are the equivalent of two sufficient sureties in 14 
that they can be divided into two groups, each group having a net worth in the amount of the 15 
undertaking. 16 

 
 (Proposed new language underlined; language to be deleted stricken.)  
 
PROPONENT:  Sacramento County Bar Association  
 
STATEMENT OF REASONS 
 
Existing Law:  Under Code of Civil Procedure section 995.010, subdivision (a)(3), when a party 
provides a personal undertaking in lieu of a litigation bond—such as for a preliminary injunction 
or to stay enforcement of a judgment pending appeal—there must be two sureties, each of which 
must be worth at least the amount of the undertaking.  Under subdivision (b), if the undertaking 
is more than $10,000 and there are more than two sureties, an individual surety may be worth 
less than the amount of the undertaking, as long as the aggregate net worth of all sureties is twice 
the amount of the undertaking. 
 
This Resolution:  Requires that, if there are more than two sureties, they must be the equivalent 
of two adequate sureties. 
 
The Problem:  Until 1982, Code of Civil Procedure section 1057 provided that, when a personal 
undertaking was supported by more than two sureties, they had to be the equivalent of two 
qualified sureties—that is, it had to be possible to divide them into two groups, each of which 
had a net worth of at least the amount of the bond.  Mohn v. Superior Court (1921) 53 Cal.App. 
425, 428.  In 1982, Section 1057 was recodified with slightly changed language in 
Section 995.010 and two other provisions.  The Law Revision Commission stated that the 
recodification “continues the substance” of the relevant portion of former Section 1057 with only 
“clarifying” changes.  Cal. Law Revision Com., West's Ann. Code Civ. Proc. §§ 995.310, 
995.510 and 995.520. 
 
Nevertheless, an appellate court held that Section 995.010 does not continue the requirement 
that, when there are more than two sureties, they must be the equivalent of two qualified sureties.  
Buzgheia v. Leasco Sierra Grove  (1994) 30 Cal.App.4th 766, 773.  Now, it is only necessary 
that the aggregate worth of the sureties be twice the amount of the undertaking. 
 
The court recognized that this leads to an absurd result.  Suppose the undertaking was $100,000.  
Each surety would have to be worth that much, and their aggregate net worth would have to be 
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twice that, $200,000.  If one surety was worth $199,990 and the other was worth only $10, they 
would not qualify, even though the aggregate was $200,000.  “However, by adding a third surety 
worth $10 or less the sureties would qualify.”  Id. at 774, n. 6.  The court, however, felt bound by 
the language of Section 995.010, which permits this anomaly. 
 
When personal sureties are used, the beneficiary should have the protection of two possible 
sources from which the undertaking can be satisfied in full.  That purpose is entirely eviscerated 
if the undertaking is supported by only one surety who can satisfy it, and other sureties who 
cannot. 
 
IMPACT STATEMENT  
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Jay-Allen Eisen, 980 Ninth Street, Suite 1900, 
Sacramento CA 95814.  voice (916) 444-6171, fax (916) 441-5810, e-mail jae@eisenlegal.com 
 
RESPONSIBLE FLOOR DELEGATE:  Jay-Allen Eisen 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
By allowing the party which is required to obtain the undertaking to spread the risk of the undertaking in 
very small increments among a large number of parties, this change will multiply the effort necessary to 
collect on the undertaking.  Since the resolution offers no minimum requirements for parties participating 
in the undertaking, it could make it vastly more difficult for creditors to collect on personal undertakings. 
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RESOLUTION 11-10-2003 
 
DIGEST 
Civil Jury Instructions:  Believability of Witness 
Amends Book of Approved Jury Instructions—Civil Instruction No. 2.20 to instruct the jury that it may 
not base a credibility determination on personal bias. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons:  
This resolution amends Book of Approved Jury Instructions—Civil Instruction No. 2.20 to instruct the 
jury that it may not base a credibility determination on personal bias.  This resolution should be 
disapproved because it is overbroad and could create confusion with the other provisions in this 
instruction. 
 
Book of Approved Jury Instructions—Civil Instruction No. 2.20 informs the jury that they are the sole 
and exclusive judges of the credibility of the witnesses.  This resolution adds language to instruct the jury 
that it may not base a credibility decision on any bias, prejudice or preconceived ideas about a witness 
based on the witness’ color, race, religion, national origin, ancestry, age, physical or mental disability, 
gender, sexual orientation, sexual identity or socioeconomic status. 
 
The instruction does allow jurors to consider a witness’ “ability to remember or to communicate.”  
However, some of the characteristics this resolution instructs the jury against relying upon, i.e. , age, 
physical or mental disability, may have a bearing on those abilities.  Also, jurors are expected to bring the 
sum total of their life experiences to jury service.  Those life experiences may involve interaction with 
persons having the enumerated characteristics.  A juror should be able to apply the totality of his or her 
life experience to the deliberative process. 
 
In addition, this resolution might confuse the jury.  The instruction, on balance, tells the jury what it can 
do.  This resolution would add language telling the jury what it cannot do.  If this concept is to be added 
to jury instructions, it should be by a separate instruction that more clearly explains why jurors should not 
be biased solely by one of the enumerated characteristics.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the 
Committee On Standard Jury Instructions, Civil, of the Superior Court Of Los Angeles County, amend 
Book of Approved Jury Instructions—Civil, Instruction No. 2.20, to read as follows: 
 
1 
2 
3 
4 
5 
6 
7 
8 

No. 2.20 
 You are the sole and exclusive judges of the believability of the witnesses and the weight to 
be given the testimony of each witness. 
 In determining the believability of a witness you may consider any matter that has a 
tendency in reason to prove or disprove the truthfulness of the testimony of the witness, including 
but not limited to the following:  
 The demeanor and manner of the witness while testifying; 
 The character and quality of that testimony; 

11-10-1 



9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 

 The extent of the capacity of the witness to perceive, to recollect, or to communicate any 
matter about which the witness testified; 
 The opportunity of the witness to perceive any matter about which the witness has testified; 
 The existence or nonexistence of a bias, interest, or other motive; 
 A statement previously made by the witness that is [consistent] [or] [inconsistent] with the 
testimony of the witness; 
 The existence or nonexistence of any fact testified to by the witness; 
 The attitude of the witness toward this action or toward the giving of testimony; 
 [An admission by the witness of untruthfulness.] 
 [The character of the witness for honesty or truthfulness, or their opposites.] 
 [The witness’ prior conviction of a felony.] 
 In determining the believability of a witness you may not consider any bias, prejudice or 20 
preconceived ideas that you may have about any witness based upon the witness’s race, color, 21 
religion, national origin, ancestry, age, physical or mental disability, gender, sexual orientation, 22 
sexual identity, or socioeconomic status.  You must set aside your bias, prejudice, and preconceived 23 

24 ideas and consider only the evidence presented.   
 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Instructs jurors as to factors that may be considered in evaluating credibility of a witness.  
Although courts have recognized that a jury commits reversible error when it evaluates witness credibility 
through the lens of racial bias, there is no jury instruction to that effect. 
 
This Resolution:  Instructs jurors to set aside their own preconceptions about the witnesses and to look 
only at the evidence before them.  This resolution would invite jurors to consider the existence of pre-
existing biases, their own and other members of the jury, and instruct them that it would be improper to 
rely on such prejudices when evaluating credibility. 
 
The Problem:  Although educational efforts and public discussions have reduced use of derogatory terms 
and the overt expression of bias, prejudice continues to exist throughout California.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Margaret J. Grover, Haight, Brown & Bonesteel, LLP, 
100 Bush Street, 27th Floor, San Francisco, California 94104, telephone (415) 986-7700, fax (415) 986-
6945, e-mail mgrover@hbblaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Scott McMillen 
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RESOLUTION 11-11-2003 
 
DIGEST 
Administrative Court:  Stay of Proceedings When Other Case Pending 
Adds Government Code section 11506.5 to allow an administrative law judge to stay a disciplinary 
proceeding while a parallel criminal or civil case is proceeding.  
 
RESOLUTION COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
None known. 
 
Reasons: 
This resolution adds Government Code section 11506.5 to allow an administrative law judge to stay a 
disciplinary proceeding while a parallel criminal or civil case is proceeding.  This resolution should be 
approved in principle because stays for disciplinary administrative proceedings are appropriate when 
parallel criminal or civil cases are ongoing. 
  
Staying an administrative proceeding may in some circumstances best serve the administration of justice.  
The decision in an administrative proceeding may have collateral estoppel or res judicata effect in other 
proceedings.  (People v. Sims (1982) 32 Cal.3d 468; Castillo v. City of Los Angeles (2001) 82 Cal.App.4th 
477.)  Furthermore, resolution of the civil or criminal case may dispose of the disciplinary proceeding, 
thereby saving administrative time and money.  This resolution would give an administrative law judge 
the ability to exercise his or her discretion to stay the administrative proceeding when the administration 
of justice would be furthered by so doing.    
 
SECTION/COMMITTEE REPORT 
 
OFFICE OF THE CHIEF TRIAL COUNSEL, STATE BAR  
 
Recommend:  DISAPPROVE 
 
Reasons: 
The Conference is considering a proposal which would, depending on the circumstances, authorize 
administrative agencies to abate licensing cases during the pendency of civil or criminal proceedings 
against the licensee.  This proposal is similar to one presented to the Conference last year by the 
respondent's bar, and opposed by our office. Unlike last year’s proposal, this proposal would not directly 
apply to attorney licensing cases—but it would apply to all other types of professional licensing matters. 
Although this proposed statute would not directly apply to State Bar prosecutions, we are concerned this 
legislation would establish a precedent that would later be applied to attorney disciplinary matters. 
 
We believe that such proposals would have unduly delay disciplinary matters.  Specifically, we believe 
that disciplinary prosecutors and the courts should have discretion in deciding whether to abate cases 
based on pending litigation.  It is often a mistake to abate a disciplinary prosecution based on pending 
civil litigation.  It generally takes years for the parties to resolve a lawsuit, and the resolutions can take the 
form of a settlement with no admission of culpability.  In such circumstances, the disciplinary 
proceedings can be delayed for years, and yet the issue of culpability may still be in dispute when the civil 
proceedings are completed.  Similarly, it is often poor policy to delay disciplinary matters pending the 
outcome of criminal proceedings.  It is unwise to delay disciplinary proceedings in such cases because 
criminal behavior often represents the greatest danger to the public.  
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Government Code section 11506.5 to read as follows: 
 

§11506.5 1 
Upon written motion of the agency or respondent, the administrative law judge may stay or 2 

abate hearing on the accusation if a concurrent or parallel civil or criminal proceeding is being 3 
maintained.  This motion may be granted unless circumstances exist involving ongoing harm to the 4 
client or concern for the public safety at large.  In granting the stay or abatement of proceedings 5 
pending resolution of a concurrent or parallel civil or criminal proceeding, the administrative law 6 
judge may condition the stay order on such terms as may be reasonable under the circumstances. 7 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  No such provision now exists. 
 
This Resolution:  Provides the licensee, or for that matter the agency, a reasonable and qualified remedy 
to protect the present abuses, appearance of impropriety and duplicative waste which on occasion attend 
administrative proceedings shadowing contemporaneously pending civil or criminal suits on the same 
issues.  It vests the administrative law judge with broad powers to effect the ends of justice, which do not 
now exist. 
 
The Problem:  Some administrative proceedings, such as disciplinary proceedings against a physician by 
the Medical Board of California, arise out of a complaint reported to the licensing agency by a plaintiff or 
the plaintiff’s attorney pursuing a civil malpractice case against the licensee.  Concern exists when it 
appears the state agency is essentially prosecuting the facts and issues of a civil claim for the plaintiff, is 
being used by the plaintiff as a tool to effect the outcome of a civil complaint for damages, is or is 
conspiring with the plaintiff, his or her lawyer or with persons with a motive against the licensee, rather 
than the agency objectively and in an unbiased manner exercising its own independent judgment in the 
area of its purview.  Moreover, forcing a licensee to defend his or her license in an administrative forum 
while contemporaneously participating in a defense to a similar civil or criminal proceeding creates 
unwarranted conflict and hardship, if not duplication of efforts when the resolution of one may impact on 
the determination in the other proceeding. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Joel Bruce Douglas, Bonne, Bridges, Mueller, O’Keefe 
& Nichols, P.C., 3699 Wilshire Bl., Tenth Fl., Los Angeles CA 90010, voice (213) 738-5834, fax (213) 
738-5888, e-mail jdouglas@bonnebridges.com 
 
RESPONSIBLE FLOOR DELEGATE:  Joel Bruce Douglas 
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RESOLUTION 11-12-2003 
 
DIGEST 
Administrative Proceedings:  Dispositive Motions 
Amends Government Code section 11506 to provide for certain pre-hearing motions in administrative 
hearings.  
 
RESOLUTION COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution amends Government Code section 11506 to provide for certain pre-hearing motions in 
administrative hearings.  This resolution should be disapproved because it might improperly inject a 
summary-judgment-like motion into the administrative hearing process and so deprive parties of a hearing 
on the merits. 
 
The administrative process is not the same as the judicial process.  The Administrative Procedures Act 
(“APA”) (Gov. Code, § 11400 et seq.) governs the two general types of administrative proceedings—
informal and formal.  Agencies adopt some, or all, of either set of procedures for its own proceedings.  
This resolution affects only the formal procedures, set forth at sections 11500 through 11529.  These 
formal procedures have been adopted by such agencies as the Air Resources Board and the Department of 
Alcohol and Beverage Control.  Neither the formal, nor the informal, APA procedures govern State Bar 
hearings.  (Bus. & Prof. Code, § 6001; see In re Rose (2000) 22 Cal.4th 430, 439.)  Under the formal 
procedures, within 15 days after service of the accusation, the respondent may submit a “notice of 
defense” that, among other things, the accusation does not state acts or omissions on which an agency 
may proceed or that the accusation is so uncertain the respondent cannot form a defense.  (Gov. Code, 
§ 11506, subds. (a)(2), (a)(3).)  Theoretically a hearing officer could treat this as the equivalent to a 
demurrer or motion to strike and, since those motions address only questions of law, rule prior to the 
hearing.  This would encourage agencies to draft more focused accusations, aid citizens in their dealings 
with the agencies’ enforcement arms and generally help administrative courts control their dockets.  
However, there is presently no clear authority allowing a hearing officer to treat a “notice of defense” in 
this manner. 
 
In seeking to codify such authority, however, this resolution goes too far.  It invites the administrative 
hearing officer to base his or her decision “on the evidentiary records” and dismiss “for fail[ure] to 
present a triable issue of fact.”  Instead of creating a right to demurrer or motion to strike equivalents, this 
resolution would create a right to a  
summary judgment equivalent—a motion that is decided on the facts.  This is problematic because under 
the APA due process does not guarantee the right to discovery.  (Mohilef v. Janovici (1996) 51 
Cal.App.4th 267.)  The scope of pre-hearing discovery in administrative actions is governed entirely by 
statute and the individual agency’s discretion.  (Cimarusti v. Superior Court (2000) 79 Cal.App.4th 799, 
809; California Administrative Hearing Practice (Cont. Ed. Bar) 2d ed., § 1.70).  Thus, in some agency 
actions neither side will learn the other’s facts until the day of the hearing.  Though section 11506 gives 
only respondents the right to bring such motions, without access to facts sufficient to raise triable issues 
or to establish “lack of facts,” both sides might lose the right to a full and fair hearing.  Moreover, even 
when a particular agency does allow discovery, because section 11506 requires such summary-judgment-
like motions be filed not less than 15 days after the accusation is served, neither side will have sufficient 
time to fully gather facts and brief the issues.  Again, both sides might lose the right to a full and fair 
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hearing. 
 
SECTION/COMMITTEE REPORT 
 
OFFICE OF THE CHIEF TRIAL COUNSEL, STATE BAR  
 
Recommend:  DISAPPROVE 
 
Reasons: 
The Conference is considering a proposal which would allow motions to dismiss in administrative cases.  
This proposal would not directly apply to State Bar Court cases, but would apply to all other licensing 
cases.  Although it would not directly apply to attorney disciplinary cases, we are concerned the 
legislation would establish a precedent which would later be applied to State Bar matters. 
 
We agree that licensees should be permitted to seek dismissals on the ground that the charges fail to state 
a cause of action.  However, we oppose this proposal insofar as it would establish a summary judgment 
procedure.  In our experience, such motions would rarely be successful and the benefits of having such a 
procedure would be far outweighed by the expenditure of resources that would be necessary to respond to 
countless paper-intensive motions.  
 
If such a procedure were established, we would expect these motions would become commonplace.  
Defense counsel would file summary judgment motions as a matter of due diligence (with no real 
expectation of winning) or to obtain cheap discovery of the agency’s case.  The licensing agency would 
need to respond by filing declarations from the complaining parties, thus placing additional burdens on 
the agency and the victims of the licensee’s misconduct.  The procedure would also place additional 
burdens on the administrative law courts. 
 
The benefits resulting from such a procedure would be minimal because very few cases would qualify for 
summary judgment.  In the State Bar context, very few cases are dismissed (perhaps two or three per 
year–Statewide).    With few or possibly no exceptions, these cases involve disputed factual issues which 
could not have been resolved without a trial.   Thus, for purposes of State Bar proceedings, a summary 
judgment procedure would result in very few dismissals or perhaps no dismissals, despite a large outlay 
of resources.  We believe that the same result would obtain for other types of licensing proceedings. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Government Code section 11506 to read as follows: 
 

§11506 1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

(a) Within 15 days after service of the accusation the respondent may file with the agency a 
notice of defense in which the respondent may: 

(1) Request a hearing. 
(2) Object to the accusation upon the ground that it does not state acts or omissions upon 

which the agency may proceed. 
(3) Object to the form of the accusation on the ground that it is so indefinite or uncertain that 

the respondent cannot identify the transaction or prepare a defense. 
(4) Admit the accusation in whole or in part. 
(5) Present new matter by way of defense. 
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(6) Object to the accusation upon the ground that, under the circumstances, compliance with 
the requirements of a regulation would result in a material violation of another regulation enacted by 
another department affecting substantive rights. 

11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

(b)Within the time specified respondent may file one or more notices of defense upon any or 
all of these grounds but all of these notices shall be filed within that period unless the agency in its 
discretion authorizes the filing of a later notice. 

(c) The respondent shall be entitled to a hearing on the merits if the respondent files a notice 
of defense, and the notice shall be deemed a specific denial of all parts of the accusation not 
expressly admitted.  Failure to file a notice of defense shall constitute a waiver of respondent’s right 
to a hearing, but the agency in its discretion may nevertheless grant a hearing.  Unless objection is 
taken as provided in paragraph (3) of the subdivision (a), all objections to the form of the accusation 
shall be deemed waived. 

(d) The notice of defense shall be in writing signed by or on behalf of the respondent and 
shall state the respondent’s mailing address.  It need not be verified or follow any particular form.  

(e) Respondent may bring a motion to dismiss or strike some or all of the allegations or 25 
causes set forth in the accusation based on any or all of the objections or affirmative defenses raised 26 
in the notice of defense, including lack of jurisdiction, statute of limitations, failure to allege 27 
sufficient facts upon which discipline may be based and indefiniteness and uncertainty of the 28 
allegations in the accusation.  In ruling on such motion, the administrative law judge may deny or 29 
grant the motion in whole or in part, allow the agency reasonable leave to amend or it may determine 30 
on the evidentiary record presented by motion and opposition, in light of the governing standard of 31 
proof for the agency, that dismissal of some or all of the causes for discipline alleged in the 32 
accusation fail to present a triable issue of fact and should thus be summarily dismissed.  A proposed 33 
decision by the administrative law judge, as described in section 11517 of this Code, may be issued 34 
at the time of the hearing on the motion if dispositive of the accusation.  In those cases where 35 
contested issues remain to be determined, those allegations or causes ruled dismissed on motion shall 36 
be deemed established at the hearing on the remaining contested issues, and shall be included as 37 
findings and conclusions of law in the proposed decision which the administrative law judge issues 38 
at the conclusion of the hearing on the remaining contested issues pursuant to section 11517 of this 39 
Code. 40 

(e)(f) As used in this section, “file,” “files,” “filed,” or "filing" means “delivered or mailed” 
to the agency as provided in Section 11505. 

41 
42 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Presently there is no clear authority for disposition of clearly meritless allegation or causes 
presented on accusation. 
 
This Resolution:  Provides the administrative law judges the authority to early dispose of matters where 
the disposition early on is a foregone conclusion.  While perhaps introducing more law and motion than 
ordinarily encountered in these proceedings, on balance these motions will clear the docket of matters that 
should not be proceeding to hearing, to the cost and energy saving of all involved, and will discourage the 
bringing of highly questionable accusations that bog down the system as every case must go the distance 
to reach a disposition. 
 
The Problem:  The policy of most of the administrative law judges of the Office of Administrative 
Hearings is to deal with pleadings and claims, which either do not state a clear cause for discipline, or due 

11-12-3 



to compelling evidence which cannot be reasonably ignored cannot credibly meet the agency’s burden of 
establishing a basis for discipline based on “clear and convincing evidence to a reasonable certainty” (that 
is, evidence on the point which would “command the unhesitating assent of all reasonable persons”), in 
his or her proposed decision,  issued after a full hearing on the merits of the entire case.  Thus, even where 
the administrative law judge, sitting as trier of fact and law, has come to the early conclusion that the 
accusation as a matter of law lacks the basis or uncontradicted evidence to support discipline, the judge 
will still go through the motions of putting both the complaining agency and respondent licensee through 
a complete hearing before making the findings and ruling in a proposed decision. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Joel Bruce Douglas, Bonne, Bridges, Mueller, O’Keefe 
& Nichols, P.C., 3699 Wilshire Bl., Tenth Fl., Los Angeles CA 90010, voice (213) 738-5834, fax (213) 
738-5888, e-mail jdouglas@bonnebridges.com 
 
RESPONSIBLE FLOOR DELEGATE:  Joel Bruce Douglas 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution will introduce more law and motion than is ordinarily appropriate in administrative 
proceedings. Furthermore, by allowing administrative law judges broad powers of dismissal before any 
discovery occurs, it could discourage the bringing of meritorious accusations in cases where information 
is concealed and substantial discovery may be necessary to prove the accusation. 
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RESOLUTION 11-13-2003 
 
DIGEST 
Medical Malpractice:  Relief From Mandatory Arbitration  
Adds Civil Code section 3333.22 to permit relief from mandatory contractual arbitration agreements in 
medical insurance contracts and health plans. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
None known. 
 
Reasons: 
This resolution adds Civil Code section 3333.22 to permit relief from mandatory contractual arbitration 
agreements in medical insurance contracts and health plans.  This resolution should be disapproved 
because it may invalidate existing insurance contracts, would raise constitutional issues regarding unequal 
treatment, and is so ambiguous as to be unworkable. 
 
If this resolution became law, it would place the validity of all prior medical insurance contracts in 
question.  Nationally, applying different standards in different contracts would raise constitutional issues 
of fairness and equal treatment.  On a practical level, this resolution is so ambiguous as to be unworkable.  
It fails to specify where and under what circumstances the “notice of intention to litigate” would be filed; 
does not require notice to opposing parties; fails to take into account the effect, if any, that such a notice 
would have on a statute of limitations; and the phrase “may elect to seek relief” suggests that further steps 
to obtain the relief sought must be taken, but such steps are not enumerated. 
 
If the problem is that binding arbitration in health care agreements and plans is unfair and hampered by 
conflicts of interest between arbitrators and the medical personnel who appear before them on a regular 
basis, other, less drastic solutions are available.  One such solution would be to require arbitrators to 
disclose conflicting interests or previous matters heard and provide claimants an opportunity to disqualify 
them.  Another solution would be to require the parties to use an independent hearing officer process, 
analogous to that provided by the Office of Administrative Hearings. 
 
SECTTION/COMMITTEE REPORT 
 
THE STATE BAR’S COMMITTEE ON ALTERNATIVE DISPUTE RESOLUTION 
 
Recommendation:  DISSAPROVE 
 
Reasons: 
The resolution, as presently worded, will not accomplish the stated purpose of enabling a litigant to bring 
a civil action regardless of the terms of any pre-existing binding arbitration agreement that was not 
entered into at arm’s length. 

 
The resolution, as presently worded, would create additional obstacles to bringing a civil action, beyond 
those that currently exist for a litigant who is subject to binding arbitration. 

 
As presently worded, it is unclear what, exactly, this resolution would accomplish. 
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Civil Code section 3333.22 to read as follows:  
 

§3333.22  1 
 A patient who is bound by a binding arbitration agreement in an insurance policy or medical 2 
health plan, or by reason of a relationship with an existing health care provider, with respect to the 3 
resolution of any claims for negligent or intentional misconduct may elect to seek relief from such 4 
contractual arrangements by filing a notice of intention to litigate in civil court prior to the running of 5 
the applicable statute of limitations.  6 

 
 (Proposed new language underlined; language to be stricken deleted.) 
 
PROPONENT:  Santa Clara County Bar Association 
 
STATEMENT OF REASONS  
 
Existing Law:  Provides that patients, by virtue of their relationship with health care providers and 
insurance companies, are not able to negotiate at arm’s length to preserve the right to bring claims of 
professional and/or intentional misconduct in civil court. 
 
This Resolution:  Enables a litigant to bring a civil action regardless of the terms of any pre-existing 
binding arbitration agreement that was not entered into at arms’ length.   
 
The Problem:  Very often a patient will be bound to resolve medical malpractice claims in a binding 
arbitration forum where the defendant has an advantage in selecting and pressuring arbitrators who often 
rely upon defendants for repeat business.  In addition, the cost of such litigation is unfairly borne equally 
by the parties since the cost of defense is included in the health care providers policy, but not in the 
coverage afforded the patient.  Access to an impartial trial by jury should not be denied litigants who must 
already file a notice of intention in medical negligence actions.  There has never been documentation 
demonstrating that binding arbitration agreements have reduced the cost of medical care.  In fact the cost 
of medical negligence actions in California has remained at 1 percent since the introduction of damage 
caps and other statutory measures in 1978 with the passage of MICRA. 
 
IMPACT STATEMENT  
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Gloria G. Dralla, P.O. Box 1297, Los Altos, CA  
94023, voice 650-948-1097, fax 650-948-0988, e-mail ggdralla@aol.com 
 
RESPONSIBLE FLOOR DELEGATE:  Robert H. Bohn, Jr.  
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
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This resolution would simply ensure that arbitration agreements which are currently enforceable would be 
subjected to litigation, defeating the purpose of the arbitration agreement. It is also unclear where the 
notice is to be filed or whether the filing of the notice tolls the statute of limitations. Since this resolution 
is simply a disguised attack on the arbitration process, it should be disapproved. 
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RESOLUTION 11-14-2003 
 
DIGEST 
Demurrer:  Conversion to Motion for Summary Judgment or Immediate Trial 
Adds Code of Civil Procedure section 430.15 to allow conversion of a demurrer into a motion for 
summary judgment or an immediate trial. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Related to resolutions 11-15-03, 11-16-03, 11-17-03 and 11-18-03. 
 
Reasons:  
This resolution adds Code of Civil Procedure section 430.15 to allow conversion of a demurrer into a 
motion for summary judgment or an immediate trial.  This resolution should be disapproved because it 
would conflict with the purpose and timing of a demurrer.  
 
The changes proposed in this resolution cause practical problems that are not adequately addressed.  It 
does not make clear when this conversion is to take effect or how many oppositions are required.  It 
merely provides for the court, on its own motion, to convert the demurrer and provide the parties 30 days 
notice.  But once a demurrer is converted to a summary judgment motion, all the procedural details of 
Code of Civil Procedure section 437c should become applicable, including the requirement of a separate 
statement by the moving party, the right of a responding party to additional discovery, and the 75-day 
notice requirement.  These very different procedures defeat the stated purpose of the resolution, i.e., 
streamlining litigation.  
 
A demurrer is concerned solely with the sufficiency of the allegations of the complaint, not with evidence 
or other extrinsic matters.  In contrast, a summary judgment motion is designed to dispose of issues 
summarily and completely, with a final decision.  A party opposing summary judgment or summary 
adjudication must be given a full opportunity to conduct discovery to ensure a reasonable opportunity to 
investigate before facing termination of all or part of that party’s case.  
 
If a party has extrinsic evidence that conclusively determines the merits of a cause of action or defense, 
that party may move for summary judgment at the first opportunity.  Treating a demurrer as a motion for 
summary judgment is not an advisable means of streamlining litigation. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Code of Civil Procedure section 430.15 to read as follows:  
 

§430.15 1 
 In the interests of expeditious resolution of disputes, when the issues appear ripe for rapid 2 
resolution, upon the filing of a demurrer, the trial court upon its own motion and thirty-days notice to 3 
the parties, may convert the demurrer into a motion for summary judgment or an immediate trial.  4 

 
 (Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT:  The Lawyers’ Club of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Does not permit a trial or motion for summary judgment at this stage of the litigation. 
 
This Resolution:  Permits an immediate trial or motion for summary judgment upon the filing of a 
demurrer.  This would occur when there are few factual disputes in the case which the court believes 
could be expeditiously determined either through a short trial or a limited motion for summary judgment.  
 
The Problem:  Some cases, absent a provision of this nature, regardless of their unmeritorious nature, are 
permitted to linger in the judicial system at great expense to the state and the parties.  In the rare instances 
when a case is essentially "cut and dried," the court should be able to rapidly dispose of the case through a 
short quick trial or a limited motion for summary judgment.  Additionally, when a plaintiff's case is so 
straightforward and clear, with very limited factual issues to be resolved, the court should be able to 
dispose of that case quickly as well.  Presently, simple, straight forward cases clog the courts and eat up 
the state's valuable resources.  Lengthy litigation should be left for those cases that actually have "issues" 
to be decided.  
 
IMPACT STATEMENT  
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick M. Ryan, 101 Second Street, 18th Floor, San 
Francisco, CA 94108, voice (415) 369-7356, fax (415) 369-8718, e-mail: pryan@thelenreid.com; Stephen 
Ruben, 650 California Street, 25th Floor, San Francisco, CA 94108, voice (415) 399-6830, fax (415) 391-
0140, e-mail: sruben@rubenlawfirm.com 
 
RESPONSIBLE FLOOR DELEGATE:  Patrick M. Ryan 
 
COUNTERARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY: 
 
Amendment of Article 1 of Chapter 3 of Title VI of the Code of Civil Procedure, pertaining to demurrers, 
is not the proper medium for the attainment of the goal described by the proponent of this resolution.  In 
theory, a demurrer is intended to do nothing more than test the sufficiency of the pleadings, and, on 
appeal, the facts alleged are deemed to be true.  (Howard Jarvis Taxpayers Assn. v. City of La Habra 
(2001) 25 Cal.4th 809, 814.)  If the proponent has the proverbial “smoking gun” that would conclude the 
case in a way that renders discovery and other due process protections for trial on the merits unnecessary, 
then a Motion to Strike under Code of Civil Procedure sections 435, et seq. might be available.  If the 
proponent believes that matters amenable to simple trials should be simply tried, perhaps the solution is to 
increase the Small Claims jurisdictional limit. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution would effectively eliminate the ability of parties to develop their cases properly through 
the use of discovery and to present their cases for decision upon the facts.  A demurrer should properly 
attest only the validity of the pleadings, not the substance of the entire case. This resolution, and related 
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Resolutions 11-15-2003, 11-16-2003, 11-17-2003 and 11-18-2003, should be disapproved. 
 
BAR ASSOCIATION OF SAN FRANCISCO 
 
We oppose this resolution until and unless resolution 04-10-03 is enacted into law, so that attorneys may 
speed to immediate trials in HOV lanes. 
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RESOLUTION 11-15-2003 
 
DIGEST 
Demurrer to Complaint:  Use of Documentary Evidence 
DIGEST 
Demurrer to Complaint:  Use of Documentary Evidence 
Amends Code of Civil Procedure section 430.10 to allow a cause of action to be conclusively determined 
by documentary evidence attached as an exhibit to a demurrer.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Related to resolutions 11-14-03, 11-16-03, 11-17-03 and 11-18-03. 
 
Reasons:  
This resolution amends Code of Civil Procedure section 430.10 to allow a cause of action to be 
conclusively determined by documentary evidence attached as an exhibit to a demurrer.  This resolution 
should be disapproved because it would fundamentally change and conflict with the purpose of a 
demurrer. 
 
The changes proposed in this resolution cause practical problems that are not adequately addressed.  The 
defendant may be able to submit selected documents without being subjected to discovery including 
depositions and document requests.  It provides none of the evidentiary standards a party moving for 
summary judgment or summary adjudication must meet, including the authentication of documentary 
exhibits.  Moreover, the intent of these resolutions, to provide for a swift resolution to litigation, may not 
be served by allowing for a demurrer on extrinsic evidence.  The trial court must provide a party liberal 
opportunity to amend a pleading after a demurrer is sustained, denying leave to amend only where the 
facts alleged could not state a cause of action or defense under any legal theory. 
 
A demurrer is concerned solely with the sufficiency of the allegations of the complaint, not with evidence 
or other extrinsic matters.  It lies only where the defects appear on the face of the pleading or may be 
judicially noticed.  (Code Civ. Proc., §§ 430.30, 430.70.)  It is therefore inappropriate for a court to rule 
on a demurrer by considering matters not disclosed in the pleadings.  (See Ion Equipment Corp. v. Nelson 
(1980) 110 Cal.App.3d 868, 881.)  These resolutions would allow for final factual determinations 
regarding the validity of a defense or action at the demurrer stage before meaningful discovery can take 
place. 
 
If a party has extrinsic evidence that conclusively determines the merits of a cause of action or defense, 
that party may move for summary judgment or summary adjudication at the first opportunity.  
Authorizing the trial court to sustain a demurrer based on extrinsic evidence is not an advisable means of 
streamlining litigation. 

 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 430.10 to read as follows:  
 

§430.10 1 
2  The party against whom a complaint or cross-complaint has been filed may object, by 
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3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 

demurrer or answer as provided in Section 430.30, to the pleading on any one or more of the 
following grounds:  
 (a) The court has no jurisdiction of the subject of the cause of action alleged in the pleading.  
 (b) The person who filed the pleading does not have the legal capacity to sue.  
 (c) There is another action pending between the same parties on the same cause of action.  
 (d) There is a defect or misjoinder of parties.  
 (e) The pleading does not state facts sufficient to constitute a cause of action.  
 (f) The pleading is uncertain.  As used in this subdivision, "uncertain" includes ambiguous 
and unintelligible.  
 (g) In an action founded upon a contract, it cannot be ascertained from the pleading whether 
the contract is written, is oral, or is implied by conduct.  
 (h) No certificate was filed as required by Section 411.35.  
 (i) No certificate was filed as required by Section 411.36.  
 (j) A cause of action is conclusively determined by documentary evidence attached as an 16 
exhibit to the demurrer.  17 

 
 (Proposed new language underlined; language to be deleted stricken.)  
 
PROPONENT:  The Lawyer’s Club of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Permits a defendant to file a demurrer based on nine specific grounds.  However, presently 
a court may not grant a demurrer in cases where review of a document integral to a cause of action 
(submitted by the defendant) would enable the court to conclusively resolve the cause of action.  
Defendants are prohibited from attaching such documentary evidence to a demurrer.  
 
This Resolution:  Permits the use of documentary evidence attached to a demurrer when such documents 
will conclusively determine a cause of action. 
 
The Problem:  Matters that could be resolved at the demurrer stage—but for the inability to use 
documentary evidence—can clog the courts and cause unneeded expense to the parties and the state.  For 
example, a complaint may reference a document as a basis for a cause of action, but in most cases its 
attachment is not required.  In an instance where a document(s) would conclusively resolve the issue, the 
defendant can attach dispositive documents to the demurrer.  
 
This resolution is similar to a ground for bringing a motion to dismiss in New York.  (New York Civil 
Practice Law and Rules, rule 3211(a)(1).) 
 
IMPACT STATEMENT  
 
This resolution affects Code of Civil Procedure sections 430.30 and 430.70.  Reciprocal rights for 
plaintiffs should also be provided at Code of Civil Procedure section 430.20.  See companion resolutions.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick M. Ryan, 101 Second Street, 18th Floor, San 
Francisco, CA 94108, voice (415) 369-7356, fax (415) 369-8718, e-mail: pryan@thelenreid.com; Stephen 
Ruben, 650 California Street, 25th Floor, San Francisco, CA 94108, voice (415) 399-6830, fax (415) 391-
0140, e-mail: sruben@rubenlawfirm.com 
 
RESPONSIBLE FLOOR DELEGATE:  Patrick M. Ryan 
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COUNTERARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY: 
 
Amendment of Article 1 of Chapter 3 of Title VI of the Code of Civil Procedure, pertaining to demurrers, 
is not the proper medium for the attainment of the goal described by the proponent of this resolution.  In 
theory, a demurrer is intended to do nothing more than test the sufficiency of the pleadings, and, on 
appeal, the facts alleged are deemed to be true.  (Howard Jarvis Taxpayers Assn. v. City of La Habra 
(2001) 25 Cal.4th 809, 814.)  If the proponent has the proverbial “smoking gun” that would conclude the 
case in a way that renders discovery and other due process protections for trial on the merits unnecessary, 
then a Motion to Strike under Code of Civil Procedure sections 435, et seq., might be available.  
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
By permitting the use of documentary evidence at the demurrer stage, the demurrer is extended to a “mini 
summary judgment” motion. Furthermore, the court would be asked to hear the “mini summary 
judgment” without the parties having the benefit of the full opportunity to conduct discovery. In effect, a 
party, by introducing such documentary evidence, may effectively “sandbag” the opposition by presenting 
a seemingly conclusive document at the demurrer stage.  It is entirely possible that the opposing party, at 
such an early stage, would not have the ability to counter that document effectively. Demurrers should 
remain a test of the sufficiency of the pleadings, not a test of the parties’ overall case. This resolution, and 
related Resolutions 11-14-2003, 11-16-2003, 11-17-2003 and 11-18-2003, should be disapproved. 
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RESOLUTION 11-16-2003 
 
DIGEST 
Demurrer to Answer:  Use of Documentary Evidence 
Amends Code of Civil Procedure section 430.20 to allow a defense to be conclusively determined by 
documentary evidence attached as an exhibit to a demurrer.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Related to resolutions 11-14-03, 11-15-03, 11-17-03 and 11-18-03.   
 
Reasons:  
This resolution amends Code of Civil Procedure section 430.20 to allow a defense to be conclusively 
determined by documentary evidence attached as an exhibit to a demurrer.  This resolution should be 
disapproved because it would fundamentally change and conflict with the purpose of a demurrer. 
 
The changes proposed in this resolution cause practical problems that are not adequately addressed.  The 
defendant may be able to submit selected documents without being subjected to discovery including 
depositions and document requests.  It provides none of the evidentiary standards a party moving for 
summary judgment or summary adjudication must meet, including the authentication of documentary 
exhibits.  Moreover, the intent of these resolutions, to provide for a swift resolution to litigation, may not 
be served by allowing for a demurrer on extrinsic evidence.  The trial court must provide a party liberal 
opportunity to amend a pleading after a demurrer is sustained, denying leave to amend only where the 
facts alleged could not state a cause of action or defense under any legal theory. 
 
A demurrer is concerned solely with the sufficiency of the allegations of the complaint, not with evidence 
or other extrinsic matters.  It lies only where the defects appear on the face of the pleading or may be 
judicially noticed.  (Code Civ. Proc., §§ 430.30, 430.70.)  It is therefore inappropriate for a court to rule 
on a demurrer by considering matters not disclosed in the pleadings.  (See Ion Equipment Corp. v. Nelson 
(1980) 110 Cal.App.3d 868, 881.)  These resolutions would allow for final factual determinations 
regarding the validity of a defense or action at the demurrer stage before meaningful discovery can take 
place. 
 
If a party has extrinsic evidence that conclusively determines the merits of a cause of action or defense, 
that party may move for summary judgment or summary adjudication at the first opportunity.  
Authorizing the trial court to sustain a demurrer based on extrinsic evidence is not an advisable means of 
streamlining litigation. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 430.20 to read as follows:  
 

§430.20 1 
2 
3 
4 

 A party against whom an answer has been filed may object, by demurrer as provided in 
Section 430.30, to the answer upon any one or more of the following grounds:  
 (a) The answer does not state facts sufficient to constitute a defense.  
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5 
6 
7 
8 

 (b) The answer is uncertain.  As used in this subdivision, "uncertain" includes ambiguous 
and unintelligible.  
 (c) Where the answer pleads a contract, it cannot be ascertained from the answer whether the 
contract is written or oral.  
 (d) The validity of a defense is conclusively determined by documentary evidence attached 9 
as an exhibit to the demurrer.  10 

 
 (Proposed new language underlined; language to be deleted stricken.)  
 
PROPONENT:  The Lawyers’ Club of San Francisco 
 
STATEMENT OF REASONS  
 
Existing Law:  Permits a plaintiff to file a demurrer to an answer based on three specific grounds.  
However, presently a court may not grant a demurrer in cases where review of a document integral to a 
cause of action (submitted by the plaintiff) would enable the court to conclusively resolve the cause of 
action.  Plaintiffs are prohibited from attaching such documentary evidence to a response to a demurrer.  
 
This Resolution:  Permits plaintiffs to use documentary evidence attached to a response to a demurrer. 
 
The Problem:  Matters that could be resolved at the demurrer stage—but for the inability to use 
documentary evidence—can clog the courts and cause unneeded expense to the parties and the state.  
 
This resolution is similar to a ground for bringing a motion to dismiss in New York.  (See, New York 
Civil Practice Law and Rules, rule 3211(a)(1).) 
 
IMPACT STATEMENT  
 
This resolution affects Code of Civil Procedure sections 430.30 and 430.70.  Reciprocal rights for 
defendants should also be provided at Code of Civil Procedure section 430.10.  See companion 
resolutions.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick M. Ryan, 101 Second Street, 18th Floor, San 
Francisco, CA 94108, voice (415) 369-7356, fax (415) 369-8718, e-mail: pryan@thelenreid.com; Stephen 
Ruben, 650 California Street, 25th Floor, San Francisco, CA 94108, voice (415) 399-6830, fax (415) 391-
0140, e-mail: sruben@rubenlawfirm.com 
 
RESPONSIBLE FLOOR DELEGATE:  Patrick M. Ryan 
 
COUNTERARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY: 
 
Amendment of Article 1 of Chapter 3 of Title VI of the Code of Civil Procedure, pertaining to demurrers, 
is not the proper medium for the attainment of the goal described by the proponent of this resolution.  In 
theory, a demurrer is intended to do nothing more than test the sufficiency of the pleadings, and, on 
appeal, the facts alleged are deemed to be true.  (Howard Jarvis Taxpayers Assn. v. City of La Habra 
(2001) 25 Cal.4th 809, 814.)  If the proponent has the proverbial “smoking gun” that would conclude the 
case in a way that renders discovery and other due process protections for trial on the merits unnecessary, 
then a Motion to Strike under Code of Civil Procedure sections 435, et seq. might be available.   
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SAN DIEGO COUNTY BAR ASSOCIATION 
 
By permitting the use of documentary evidence at the demurrer stage, the demurrer is extended to a “mini 
summary judgment” motion. Furthermore, the court would be asked to hear the “mini summary 
judgment” without the parties having the benefit of the full opportunity to conduct discovery. In effect, a 
party, by introducing such documentary evidence, may effectively “sandbag” the opposition by presenting 
a seemingly conclusive document at the demurrer stage.  It is entirely possible that the opposing party, at 
such an early stage, would not have the ability to counter that document effectively. Demurrers should 
remain a test of the sufficiency of the pleadings, not a test of the parties’ overall case. This resolution, and 
related Resolutions 11-14-2003, 11-15-2003, 11-17-2003 and 11-18-2003, should be disapproved. 
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RESOLUTION 11-17-2003 
 
DIGEST 
Grounds for Demurrer:  Use of Documentary Evidence 
Amends Code of Civil Procedure section 430.30 to allow a party to demur when a cause of action or 
defense may be conclusively determined by documentary evidence.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Related to resolutions 11-14-03, 11-15-03, 11-16-03 and 11-18-03. 
 
Reasons:  
This resolution amends Code of Civil Procedure section 430.30 to allow a party to demur when a cause of 
action or defense may be conclusively determined by documentary evidence.  This resolution should be 
disapproved because it would fundamentally change and conflict with the purpose of a demurrer. 
 
The changes proposed in this resolution cause practical problems that are not adequately addressed.  The 
defendant may be able to submit selected documents without being subjected to discovery including 
depositions and document requests.  It provides none of the evidentiary standards a party moving for 
summary judgment or summary adjudication must meet, including the authentication of documentary 
exhibits.  Moreover, the intent of these resolutions, to provide for a swift resolution to litigation, may not 
be served by allowing for a demurrer on extrinsic evidence.  The trial court must provide a party liberal 
opportunity to amend a pleading after a demurrer is sustained, denying leave to amend only where the 
facts alleged could not state a cause of action or defense under any legal theory. 
 
A demurrer is concerned solely with the sufficiency of the allegations of the complaint, not with evidence 
or other extrinsic matters.  It lies only where the defects appear on the face of the pleading or may be 
judicially noticed.  (Code Civ. Proc., §§ 430.30, 430.70.)  It is therefore inappropriate for a court to rule 
on a demurrer by considering matters not disclosed in the pleadings.  (See Ion Equipment Corp. v. Nelson 
(1980) 110 Cal.App.3d 868, 881.)  These resolutions would allow for final factual determinations 
regarding the validity of a defense or action at the demurrer stage before meaningful discovery can take 
place. 
 
If a party has extrinsic evidence that conclusively determines the merits of a cause of action or defense, 
that party may move for summary judgment or summary adjudication at the first opportunity.  
Authorizing the trial court to sustain a demurrer based on extrinsic evidence is not an advisable means of 
streamlining litigation. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 430.30 to read as follows:  
 

§430.30 1 
2  (a) When any ground for objection to a complaint, cross-complaint, or answer appears on the 
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face thereof, or from any matter of which the court is required to or may take judicial notice, or when 3 
a cause of action or defense is conclusively determined by documentary evidence, the objection on 
that ground may be taken by a demurrer to the pleading.  

4 
5 
6 
7 
8 
9 

 (b) When any ground for objection to a complaint or cross-complaint does not appear on the 
face of the pleading, the objection may be taken by answer.  
 (c) A party objecting to a complaint or cross-complaint may demur and answer at the same 
time.  

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: The Lawyers’ Club of San Francisco 
 
STATEMENT OF REASONS  
 
Existing Law:  Does not permit a court to grant a demurrer in cases where review of a document integral 
to a cause of action (submitted by the demurring party) would enable the court to conclusively resolve the 
cause of action.  Parties are prohibited from attaching such documentary evidence to a demurrer.  
 
This Resolution:  Permits the demurring party to attach documents to a demurrer where the document will 
conclusively determine a cause of action. 
 
The Problem:  Matters that could be resolved at the demurrer stage—but for the inability to use 
documentary evidence—can clog the courts and cause unneeded expense to the parties and the state.  
 
This resolution is similar to a ground for bring a motion to dismiss in New York.  (See, New York Civil 
Practice Law and Rules, rule 3211(a)(1).)  This resolution also conforms Code of Civil Procedure section 
430.30 to amended Sections 430.10 and/or 430.20 (see companion resolutions). 
 
IMPACT STATEMENT  
 
This resolution affects Code of Civil Procedure sections 430.10, 430.20 and 430.70.  See companion 
resolutions.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick M. Ryan, 101 Second Street, 18th Floor, San 
Francisco, CA 94108, voice (415) 369-7356, fax (415) 369-8718, e-mail: pryan@thelenreid; Stephen 
Ruben, 650 California Street, 25th Floor, San Francisco, CA 94108, voice (415) 399-6830, fax (415) 391-
0140, e-mail: sruben@rubenlawfirm.com 
 
RESPONSIBLE FLOOR DELEGATE:  Patrick M. Ryan 
 
COUNTERARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY: 
 
Amendment of Article 1 of Chapter 3 of Title VI of the Code of Civil Procedure, pertaining to demurrers, 
is not the proper medium for the attainment of the goal described by the proponent of this resolution.  In 
theory, a demurrer is intended to do nothing more than test the sufficiency of the pleadings, and, on 
appeal, the facts alleged are deemed to be true.  (Howard Jarvis Taxpayers Assn. v. City of La Habra 
(2001) 25 Cal.4th 809, 814.)  If the proponent has the proverbial “smoking gun” that would conclude the 
case in a way that renders discovery and other due process protections for trial on the merits unnecessary, 
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then a Motion to Strike under Code of Civil Procedure sections 435, et seq. might be available.   
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
By permitting the use of documentary evidence at the demurrer stage, the demurrer is extended to a “mini 
summary judgment” motion. Furthermore, the court would be asked to hear the “mini summary 
judgment” without the parties having the benefit of the full opportunity to conduct discovery. In effect, a 
party, by introducing such documentary evidence, may effectively “sandbag” the opposition by presenting 
a seemingly conclusive document at the demurrer stage.  It is entirely possible that the opposing party, at 
such an early stage, would not have the ability to counter that document effectively. Demurrers should 
remain a test of the sufficiency of the pleadings, not a test of the parties’ overall case. This resolution, and 
related Resolutions 11-14-2003, 11-15-2003, 11-16-2003 and 11-18-2003, should be disapproved. 
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RESOLUTION 11-18-2003 
 
DIGEST 
Grounds for Demurrer:  Use of Documentary Evidence 
Amends Code of Civil Procedure section 430.70 to allow a party to demur when a cause of action or 
defense may be conclusively determined by documentary evidence.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Related to resolutions 11-14-03, 11-15-03, 11-16-03 and 11-17-03. 
 
Reasons:  
 
This resolution amends Code of Civil Procedure section 430.70 to allow a party to demur when a cause of 
action or defense may be conclusively determined by documentary evidence.  This resolution should be 
disapproved because it would fundamentally change and conflict with the purpose of a demurrer, and 
because this section deals exclusively with matters subject to judicial notice.  
 
The changes proposed in this resolution cause practical problems that are not adequately addressed.  The 
defendant may be able to submit selected documents without being subjected to discovery including 
depositions and document requests.  It provides none of the evidentiary standards a party moving for 
summary judgment or summary adjudication must meet, including the authentication of documentary 
exhibits.  Moreover, the intent of these resolutions, to provide for a swift resolution to litigation, may not 
be served by allowing for a demurrer on extrinsic evidence.  The trial court must provide a party liberal 
opportunity to amend a pleading after a demurrer is sustained, denying leave to amend only where the 
facts alleged could not state a cause of action or defense under any legal theory. 
 
A demurrer is concerned solely with the sufficiency of the allegations of the complaint, not with evidence 
or other extrinsic matters.  It lies only where the defects appear on the face of the pleading or may be 
judicially noticed.  (Code Civ. Proc., §§ 430.30, 430.70.)  It is therefore inappropriate for a court to rule 
on a demurrer by considering matters not disclosed in the pleadings.  (See Ion Equipment Corp. v. Nelson 
(1980) 110 Cal.App.3d 868, 881.)  These resolutions would allow for final factual determinations 
regarding the validity of a defense or action at the demurrer stage before meaningful discovery can take 
place. 
 
If a party has extrinsic evidence that conclusively determines the merits of a cause of action or defense, 
that party may move for summary judgment or summary adjudication at the first opportunity.  
Authorizing the trial court to sustain a demurrer based on extrinsic evidence is not an advisable means of 
streamlining litigation. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 430.70 to read as follows:  
 

§430.70 1 
2  When the ground of demurrer is based on a matter of which the court may take judicial 
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notice pursuant to Section 452 or 453 of the Evidence Code, or upon documents alleged to 3 
conclusively determine a cause of action or defense, such matter shall be specified in the demurrer, 
or in the supporting points and authorities for the purpose of invoking such notice, except as the 
court may otherwise permit.  

4 
5 
6 
 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  The Lawyers’ Club of San Francisco 
 
STATEMENT OF REASONS  
 
Existing Law:  Does not permit a court to grant a demurrer in cases where review of a document integral 
to a cause of action (submitted by the demurring party) would enable the court to conclusively resolve the 
cause of action.  Parties are prohibited from attaching such documentary evidence to a demurrer.  
 
This Resolution:  Permits the demurring party to attach documents to a demurrer where the documents 
will conclusively determine a cause of action. 
 
The Problem:  Matters that could be resolved at the demurrer stage—but for the inability to use 
documentary evidence—can clog the courts and cause unneeded expense to the parties and the state.  
 
This resolution is similar to a ground for bringing a motion to dismiss in New York.  (See, New York 
Civil Practice Law and Rules, rule 3211(a)(1).)  This resolution also conforms Code of Civil Procedure 
section 430.70 to amended Sections 430.10 and/or 430.20 (see companion resolutions). 
 
IMPACT STATEMENT  
 
This resolution affects Code of Civil Procedure sections 430.10, 430.20, and 430.30.  See proposed 
companion resolutions.  This resolution affects no other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Patrick M. Ryan, 101 Second Street, 18th Floor, San 
Francisco, CA 94108, voice (415) 369-7356, fax (415) 369-8718, e-mail: pryan@thelenreid.com; Stephen 
Ruben, 650 California Street, 25th Floor, San Francisco, CA 94108, voice (415) 399-6830, fax (415) 391-
0140, e-mail: sruben@rubenlawfirm.com 
 
RESPONSIBLE FLOOR DELEGATE:  Patrick M. Ryan 
 
COUNTERARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY: 
 
Amendment of Article 1 of Chapter 3 of Title VI of the Code of Civil Procedure, pertaining to demurrers, 
is not the proper medium for the attainment of the goal described by the proponent of this resolution.  In 
theory, a demurrer is intended to do nothing more than test the sufficiency of the pleadings, and, on 
appeal, the facts alleged are deemed to be true.  (Howard Jarvis Taxpayers Assn. v. City of La Habra 
(2001) 25 Cal.4th 809, 814.)  If the proponent has the proverbial “smoking gun” that would conclude the 
case in a way that renders discovery and other due process protections for trial on the merits unnecessary, 
then a Motion to Strike under Code of Civil Procedure sections 435, et seq. might be available.  
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SAN DIEGO COUNTY BAR ASSOCIATION 
 
By permitting the use of documentary evidence at the demurrer stage, the demurrer is extended to a “mini 
summary judgment” motion. Furthermore, the court would be asked to hear the “mini summary 
judgment” without the parties having the benefit of the full opportunity to conduct discovery. In effect, a 
party, by introducing such documentary evidence, may effectively “sandbag” the opposition by presenting 
a seemingly conclusive document at the demurrer stage.  It is entirely possible that the opposing party, at 
such an early stage, would not have the ability to counter that document effectively. Demurrers should 
remain a test of the sufficiency of the pleadings, not a test of the parties’ overall case. This resolution, and 
related Resolutions 11-14-2003, 11-15-2003, 11-16-2003 and 11-17-2003, should be disapproved. 
 
 



RESOLUTION LF-01-03

DIGEST
State Budget:  Bipartisan Compromise
Urges the Legislature to support a particular bipartisan agreement regarding this year’s state
budget.  

RESOLUTIONS COMMITTEE RECOMMENDATION
ACTION UNNECESSARY

History:
None.

Reasons:
This resolution urges the Legislature support a particular bipartisan agreement regarding this
year’s state budget.  This resolution should be deemed action unnecessary because the
Legislature passed this year’s state budget (Assembly Bill 1765) on July 29, 2003 and the
Governor approved it on August 2, 2003.  

TEXT OF RESOLUTION

Whereas, the judicial branch is a separate, independent, and co-equal branch of our democratic
system of government, provides a forum for the resolution of disputes, protects public safety,
sustains the rule of law, and provides fair and accessible justice to all Californians;

Whereas, the judicial branch directly affects the daily lives of Californians in issues that affect
personal and public safety, protection from family violence, resolution of civil disputes, as well
as criminal matters;

Whereas, the judicial branch is the least understood branch of government, and one that must
nonetheless fulfill the public’s trust to protect the values of our justice system; 

Whereas, a high percentage of judicial branch budget is dedicated by federal and state
requirements, and cannot be reduced, thereby increasing the effect of reductions on the judicial
branch budget, and resulting in a disproportionate cut to services for civil cases;

Whereas, a reduction in the judicial branch budget will affect family and juvenile law cases, self-
help centers, and complex litigation programs that benefit both consumers and the business
community;

Whereas, the effectiveness of law enforcement will be impaired because of funding reductions in
the judiciary, which may prevent criminal cases from being processed quickly and efficiently;

Whereas, the judicial branch budget is a small fraction of the state budget – only 2.5 percent, and
has already absorbed significant cuts with a wide range of ramifications;

Whereas, a reduction in the Judiciary’s budget will also impact access to the judiciary for low-
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income Californians, who may be most vulnerable and face significant difficulties because of
reductions in court services and programs.

Therefore, be it resolved, that the Conference of Delegates of California Bar Associations urges
the Legislature to support the bipartisan agreement that was reached in Conference Committee in
June.  That agreement reduced the amount of unallocated reductions to the courts’ budgets, and
adopts new and increased fees that are necessary to support the operation of the judicial branch
of government. This agreement, while it contains difficult reductions, will nonetheless allow the
courts to continue to carry out their critical role in our state.

And be it further resolved, that the judicial and legislative branches should work together to
identify a stable and reliable funding stream to support the operation of a strong and independent
judicial branch.

PROPONENT: Los Angeles County Bar Association

STATEMENT OF REASONS

This Resolution: Urges the Legislature to stay the course in supporting the bipartisan judicial
branch budget compromise.

The Problem: The State of California is at this time still a long way from a budget. We are also
beginning to hear about proposals that would undermine the bipartisan agreement reached in
May-June on the judicial branch budgets. In the face of the Legislature's continued deadlock and
newly-raised threats to reduce court funding, we need to appeal once again to legislators'
dedication to justice to pass a budget that includes the bipartisan compromise, without any
further reductions.

IMPACT STATEMENT

This subject of this resolution affects the entire system of justice in the State of California.

AUTHOR AND/OR PERMANENT CONTACT: Patricia Egan Daehnke, Bonne, Bridges,
Mueller, O'Keefe & Nichols, 3699 Wilshire Boulevard, 10th Floor, Los Angeles, CA 90010-
2766, voice 213-738-5896, fax 213-738-5888, e-mail pdaehnke@bonnebridges.com

RESPONSIBLE FLOOR DELEGATE: Patricia Egan Daehnke
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ELF-02-03 

OPPOSITION TO PROPOSITION 54, “RACIAL PRIVACY INITIATIVE” 

RESOLVED that the Conference of Delegates of California Bar Associations opposes 
Proposition 54, the “Racial Privacy Initiative (RPI);” and urges other bar organizations and 
associations to join in opposing the Racial Privacy Initiative, which will appear on the 
statewide California ballot on October 7, 2003,  and which would largely prohibit any 
California public entity (including schools, employers, or law enforcement agencies) from 
collecting or sorting any data on the basis of race or ethnicity, and  

RESOLVED FURTHER, that the Conference of Delegates of California Bar 
Associations urges state, local, and specialty  bar associations to engage in educational 
programs for the electorate, the media and other organizations to inform those groups about 
the compelling reasons to collect and analyze ethnic and racial data. and the deficiencies of 
the Racial Privacy Initiative , which reads as follows: 

Prohibition Against Classifying by Race by State and Other Public Entities  

Section 32 is added to Article I of the California Constitution as follows: 

Sec. 32(a) The state shall not classify any individual by race, ethnicity, color or national 
origin in the operation of public education, public contracting or public employment. 

(b) The state shall not classify any individual by race, ethnicity, color or national origin in 
the operation of any other state operations, unless the legislature specifically determines that 
said classification serves a compelling state interest and approves said classification by a 2/3 
majority in both houses of the legislature, and said classification is subsequently approved by 
the governor. 

(c) For purposes of this section, “classifying” by race, ethnicity, color or national origin shall 
be defined as the act of separating, sorting or organizing by race, ethnicity, color or national 
origin including, but not limited to, inquiring, profiling, or collecting such data on 
government forms. 

(d) For purposes of subsection (a), “individual” refers to current or prospective students, 
contractors or employees. For purposes of subsection (b), “individual” refers to persons 
subject to the state operations referred to in subsection (b). 

(e) The Department of Fair Employment and Housing (DFEH) shall be exempt from this 
section with respect to DFEHconducted classifications in place as of March 5, 2002. 

(1) Unless specifically extended by the legislature, this exemption shall expire ten years after 
the effective date of this measure. 
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(2) Notwithstanding DFEH’s exemption from this section, DFEH shall not impute a race, 
color, ethnicity or national origin to any individual. 

(f) Otherwise lawful classification of medical research subjects and patients shall be exempt 
from this section. 

(g) Nothing in this section shall prevent law enforcement officers, while carrying out their 
law enforcement duties, from describing particular persons in otherwise lawful ways. Neither 
the governor, the legislature nor any statewide agency shall require law enforcement officers 
to maintain records that track individuals on the basis of said classifications, nor shall the 
governor, the legislature or any statewide agency withhold funding to law enforcement 
agencies on the basis of the failureto maintain such records. 

(h) Otherwise lawful assignment of prisoners and undercover law enforcement officers shall 
be exempt from this section. 

(i) Nothing in this section shall be interpreted as prohibiting action which must be taken to 
comply with federal law, or establish or maintain eligibility for any federal program, where 
ineligibility would result in a loss of federal funds to the state. 

(j) Nothing in this section shall be interpreted as invalidating any valid consent decree or 
court order which is in force as of the effective date of this section. 

(k) For the purposes of this section, “state” shall include, but not necessarily be limited to, 
the state itself, any city, county, city and county, public university system, including the 
University of California, California State University, community college district, school 
district, special district, or any other political subdivision or governmental instrumentality of 
or within the state. 

(l) This section shall become effective January 1, 2005. 

(m) This section shall be self-executing. If any part or parts of this section are found to be in 
conflict with federal law or the United States Constitution, the section shall be implemented 
to the maximum extent that federal law and the United States Constitution permit. Any 
provision held invalid shall be severable from the remaining portions of this section. 

PROPONENT: Bar Association of San Francisco 

STATEMENT OF REASONS: 

Existing Law:  Permits collection of racial/ethnic data regarding topics including hate crimes, 
diversity in the bar and bench, employment and housing discrimination, public school 
resources and performance, equal access to justice, and health and environmental factors.   

This Resolution:  Opposes the RPI, thereby maintaining the status quo, permitting collection 
of racial/ethnic data for legitimate public purposes. 
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The Problem:   State agencies charged with ensuring equality in housing and employment, 
combating hate crimes, etc., routinely collect and analyze  racial/ethnic data.  Schools and 
doctors track such data to identify and remedy problems among certain populations. 

 Lawyers have a particular interest in such data, supporting the administration of 
justice.  Justice can only be achieved by eliminating artificial barriers to people of color who 
wish to become law students, attorneys, judges and other legal professionals.  Under the RPI, 
probative data could be collected and analyzed neither by the State Bar, nor the courts.  
Similarly, the RPI would halt monitoring the role of race/ethnicity in criminal convictions or 
sentencing, absent the politically impossible burden of the concurrence of the Governor and a 
supermajority of both the Senate and Assembly. 

 According to the National Institute of Health, race and ethnicity are major factors in 
many medical conditions.  Though the RPI contains an exemption for “medical research 
subjects and patients,” those populations are a tiny fraction of the people for whom important 
racial/ethnic data is maintained by the medical community, according to the Public Health 
Institute.  Ethnic data uncovered the link between Tay-Sachs  and Eastern European Jews, 
sickle cell anemia and African Americans, breast cancer and white women.  According to the 
medical community, the RPI would significantly hamper such breakthroughs.   

 Organizations combating hate crimes violate the RPI, tracking and sorting the 
race/ethnicity of victims.  California’s Department of Fair Employment and Housing 
(“DFEH”) collects and analyzes data on workforce race and ethnicity, as an important tool in 
finding and eradicating employment and housing discrimination.  The RPI artificially freezes 
the DFEH’s statistical scope as of 3/05/2002 (making it stale and unreliable) and eliminates it 
altogether after ten years.  The effort to recognize and combat discrimination depends upon 
the precise data which the RPI bans.  Local governments would be prevented from testing for 
race- or ethnicity-based discrimination in housing markets, since testing requires collecting 
and sorting information by race or ethnicity.  The RPI doesn’t prevent discrimination -- -- 
only hides its existence and clouds its remedies.  It erases 50 years of jurisprudential effort 
against discrimination.   

 There remains a pressing need to collect and analyze racial/ethnic data to combat 
racial profiling, hate crimes, employment and housing discrimination, and discrepancies in 
educational and environmental resources.  They are critical to the advance of medical 
science.  It is foolhardy to pretend that statistical data is unimportant in identifying such 
problems and crafting proper solutions.   

 Finally, the legal discipline is based upon gathering and analyzing probative evidence 
to identify and solve problems; the RPI’s goal is to suppress such evidence, to mask 
problems.  We should join the American Bar Association in opposing the RPI. 

IMPACT STATEMENT 

This proposed resolution does not affect any other law, statute or rule. 
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AUTHOR, PERMANENT CONTACT AND RESPONSIBLE FLOOR DELEGATE:  

Mark Schickman,Perkins Coie LLP,180 Townsend Street, 3rd Floor,San Francisco, CA94107 
Telephone:(415) 344 7024 Facsimile:(415) 344 7318 Email:Mschickman@perkinscoie.com 

*************************************************************************** 

CounterArgument to Resolution (From www.racialprivacy.org) 

 Racial Privacy Initiative’s MISSION STATEMENT 

 Passage of RPI will do many things: save our state budget over $10 
million, end government’s preferential treatment based on race, and junk a 17th-
century racial classification system that has no place in 21st-century America. But 
most importantly, RPI’s passage will signal America’s first step towards a color-blind 
society. 

The California Constitution forbids state government from discriminating 
against or granting preferential treatment to any citizen based on race. Therefore, 
since government has no reason to classify persons by race, why should it even ask us 
for the data? Like religion, marital status or sexual orientation, race should become a 
private matter that is no business of government’s. Think how refreshing it would be 
to throw out the entire system of checking little boxes. 

As the most ethnically diverse state in the Union, California has the most to 
gain by compelling its government to treat all citizens equally and without regard to 
race. The latest U.S. Census divides Americans into a whopping 126 different 
ethnic/racial categories. How many categories should Californians put up with? 

SOME OF OUR ENDORSERS: 
Shelby Steele 
George Will 

Thomas Sowell 
Walter Williams 
Ward Connerly 
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