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RESOLUTION 1-01-2002

DIGEST
Presidential Elections: Opening of Polls 
Amends Elections Code section 14212 to provide that in a presidential election the polls shall close at
8:00 p.m. Eastern Standard Time on the election day.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends Elections Code section 14212 to provide that in a presidential election the polls
shall close at 8:00 p.m. Eastern Standard Time on the election day.  This resolution should be
disapproved because it imposes significant burdens without solving the perceived problem. 

California law currently requires that polls be open for 13 hours, from 7 a.m. to 8 p.m. of the same day. 
This resolution would retain the 13-hour period but would require that it end no later than 8 p.m.
Eastern Standard time, which is 5 p.m. California time.  To avoid the necessity of opening the polls at 4
a.m., it would allow those 13 hours to be spread among the 24 hours preceding the 5 p.m. deadline.

By setting a different schedule for presidential elections than for all other elections, this resolution would
tend to confuse voters.  Depending upon the particular hours the polls are open, it may also
inconvenience potential voters and discourage them from going to the polls.  Moreover, it would
significantly exacerbate the problem of finding poll workers.  Those problems outweigh the benefits of
the change.  It will not prevent the results of voting in Eastern states from influencing California voting,
because projections and predictions are based increasingly upon exit polls rather than upon actual ballot
counts.  Moreover, by allowing counties to have different poll hours, California races may be influenced
by early projections from counties that opt for earlier poll hours.  

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Elections Code section 14212 to read as follows:

§ 142121
   (a)  The polls shall be open at 7 a.m. of the day of any election, and shall be2
 kept open until 8 p.m. of the same day, when the polls shall be closed, except as3
 provided in subsection (b) hereof and in Section 14401.4

     (b)  With respect to any presidential election, the polls shall close on the election day at5
eight p.m.  Eastern Standard Time.  For purposes of such general election, election day shall6
include the twenty-four hour period prior to the time set for the closing of polls.  Polls may open7
twenty-four hours prior to the time set for closing and shall be open for a total of thirteen hours8
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during the election day, except as provided in Section 14401.9
(Proposed new language underlined, language to be deleted stricken)

PROPONENT:  Beverly Hills Bar Association

STATEMENT OF REASONS

Existing Law:  Modern communications and competitive media make carrying out a voter’s duty more
difficult.  We are bombarded with reports of elections in progress, predicted winners and celebrations,
all of which occur before our polls in California ever close.  Voters in California have a feeling of being
left out if they have not yet voted near the end of the voting day.  These events have the ability to affect
or decide elections in a real way.  

This Resolution: Amends the Election Code to prevent the dilution of the California vote by allowing
California polls to close at approximately the same time as the polls close on the East Coast.

The Problems:  The twenty-four hour voting day insures that a voter will have reasonable convenience
in casting his vote and at the same time that polls can close in California and have the same impact that
a poll closing in an eastern state will have.  The law provides that voters in California will have the same
number of hours in which to cast their vote.  Each local county will decide how and what hours of
convenience to provide.  However, those hours can be spread over a twenty-four hour day.  For
example, voters who like to cast their votes early could still be accommodated on the day of the
election.  For example, polls can still be open from 7 a.m. to 5 p.m.  Those who prefer voting in the
evening could vote on the day prior to the election between 5 and 8 p.m.  Alternatively, counties might
choose to do as some East Coast counties which begin voting at midnight. This will involve some minor
inconvenience at the polling place which will be open over the latter part of one day and the early part
of the next day.  It should, however, not be a major inconvenience.  Moreover, there should be little
extra cost because the largest cost is that of the election workers who are paid presumably on an hourly
basis and work in shifts in any event.  The rewards to be reaped are significant for the California voting
public which would receive prime time coverage and impact for its vote.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Kenneth G. Petrulis, Goodson and Wachtel,
10940 Wilshire Boulevard, Suite 1400, Los Angeles, CA 90024 (310) 208-8282

RESPONSIBLE FLOOR DELEGATE:  Kenneth G. Petrulis
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COUNTERARGUMENT

SANTA CLARA COUNTY BAR ASSOCIATION

This resolution could very well exacerbate the problem it seeks to remedy.  The proponent correctly
points out that, in a national election, a California voter may not take the trouble to vote if he or she
sees early reports of East Coast election results.  However, allowing California voters to vote in
presidential elections beginning the evening before the normal election day could prove to be an even
greater deterrent.  In a presidential election, California voters determine which candidate will receive
California’s votes in the Electoral College; they do not affect the allocation of any other state’s electoral
votes.  Therefore, if a California resident’s decision to vote or not is influenced by reports of earlier
voting, he or she should be influenced primarily by reports of voting in California.  Under the voting
procedures proposed by this resolution, exit poll results from election day eve will certainly be reported
overnight by electronic media and by newspapers and electronic media on election day and would
discourage voting in California on election day in cases where the media are already predicting the
outcome of the presidential election in California.
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RESOLUTION 1-02-2002

DIGEST
Presidential Elections: Opening of Polls
Amends title 3 United States Code section 1 to create a new national holiday, “Election Tuesday,” and
require polls to close at 8:59 p.m. Eastern Standard Time. 

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends title 3 United States Code section 1 to create a new national holiday, “Election
Tuesday,” and require polls to close at 8:59 p.m.  Eastern Standard Time.  This resolution should be
disapproved because it would interfere with the states’ ability to control their election procedures and
because an additional national holiday will be burdensome while not solving the problem. 

The goal of this resolution is to decrease the likelihood of presidential elections being determined before
the polls close in California.  However, election laws in California and other Western states, such as
Hawaii and Alaska, would have to be overhauled to allow adequate opportunity to vote before the
uniform national deadline.  Opening the polls either the day before or very early on Election Day would
substantially burden election workers, both governmental and volunteer.  

The creation of a new national holiday, while imposing significant burdens particularly on governmental
agencies, does not, by itself, provide for adequate voting opportunity since private employers are not
bound to observe such holidays.  Besides, Election Code section 14350 already requires that
employees be given time off to vote, up to two hours of which is with pay.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend 3
United States Code section 1 to read as follows:

§11
The electors of President and Vice President shall be appointed, in each State, on the2

Tuesday next after the first Monday in November, in every fourth year succeeding every3
election of a President and Vice President (Election Tuesday).  The polls shall close on Election4
Tuesday at 8:59 p.m. Eastern Standard Time.  Election Tuesday shall be a national holiday.5

(Proposed new language underlined, language to be deleted stricken)
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PROPONENT:  Beverly Hills Bar Association

STATEMENT OF REASONS

Existing Law:  Modern communications and competitive media make carrying out a voter’s duty more
difficult.  We are bombarded with reports of elections in progress, predicted winners and celebrations,
all of which occur before our polls in California ever close.  Voters in California and other non-Eastern
time zone states have a feeling of being left out if they haven’t yet voted near the end of the voting day. 
These events have the ability to affect or decide elections in a real way. 

This Resolution:  Amends the U.S. Code to prevent the dilution of the California vote by allowing
California polls to close at the same time as the earliest polls close on the East Coast.

The Problem:  States, according to a recent decision, Voting Integrity Project, Inc. v. Keisling, 259
F.3rd 1169 (9th Cir. 2001), can allow polls to open before the beginning of election Tuesday. 
California, for example, could choose to use a twenty-four- hour election day.  The twenty-four-hour
voting day insures that a voter will have reasonable convenience in casting his vote and at the same time
that polls can close in California and have the same impact that a poll closing in an eastern state will
have.  This would allow voters in California to have the same number of hours in which to cast their
vote and similar hours of convenience that they currently have.  However, those hours would be spread
over a twenty-four-hour day.  By doing this, voters who like to cast their votes early will be
accommodated on the day of the election.  For example, polls can still be open from 7 a.m. to 4 p.m.
Those who prefer voting in the evening will vote on the day prior to the election between 4 and 8 p.m. 
This will involve some minor inconvenience at the polling place which will be open over the latter part of
one day and the early part of the next day.  It should, however, not be a major inconvenience. The
rewards to be reaped are significant for the voting public.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  J. Anthony Vittal, Vittal and Sternberg, 1900
Avenue of the Stars, 25th Floor, Los Angeles, CA 90067-4506, Tel: 310.282.8914, Fax:
310.551.2710, mail to: tony.vittal@abanet.org

RESPONSIBLE FLOOR DELEGATE:   J. Anthony Vittal

COUNTERARGUMENT 

SANTA CLARA COUNTY BAR ASSOCIATION
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This resolution could very well exacerbate the problem it seeks to remedy.  The proponent correctly
points out that, in a national election, a California voter may not take the trouble to vote if he or she
sees early reports of East Coast election results.  However, allowing California voters to vote in
presidential elections beginning the evening before the normal election day could prove to be an even
greater deterrent.  In a presidential election, California voters determine which candidate will receive
California’s votes in the Electoral College; they do not affect the allocation of any other state’s electoral
votes.  Therefore, if a California resident’s decision to vote or not is influenced by reports of earlier
voting, he or she should be influenced primarily by reports of voting in California.  Under the voting
procedures proposed by this resolution, exit poll results from election day eve will certainly be reported
overnight by electronic media and by newspapers and electronic media on election day and would
discourage voting in California on election day in cases where the media are already predicting the
outcome of the presidential election in California.

This resolution would also make election day in presidential elections a national holiday.  Although we
should encourage voting in presidential elections, it does not take all day to vote.  Some workers may
choose to travel or engage in other leisure activities on a holiday rather than vote, which would tend to
offset possible increased voting by others who presently have difficulty voting on a workday.
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RESOLUTION 01-03-02

DIGEST
Ballot Designations:  Establishing Statewide Advisory Committee
Amends Elections Code section 13107 to require the Secretary of State to establish a statewide
advisory committee to review ballot designations. 

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends Elections Code section 13107 to require the Secretary of State to
establish a statewide advisory committee to review ballot designations.  This resolution should
be disapproved because it is likely to further politicize the voting process without ensuring
accurate ballots.

Elections Code section 13107 describes the permissible designations that may appear on a ballot
under the name of each candidate.  It also prohibits the Secretary of State or any other election
official from accepting candidate designations that violate those rules or that are otherwise
misleading, inaccurate or confusing.

There does not appear to be any means of forcing such officials to review proposed designations
or to reject an improper designation, other than seeking a writ of mandate.  This resolution
attempts to address that omission by requiring the Secretary of State to “establish” a statewide
“advisory committee” to “review” ballot designations.

The creation of a less drastic and more efficient means of ensuring neutral and informative ballot
designations may be a laudable goal.  The establishment of a bipartisan, neutral committee to
recommend acceptance or denial of designations based on the statutory criteria might achieve
these ends.  However, as currently drafted, this resolution does not do so.  Because the proposed
committee is advisory only, it does not solve the problem of the election official who refuses to
make a decision.  Second, because the partisan Secretary of State would select the advisory
committee, the committee’s recommendations are likely to be partisan and political rather than
neutral and adjudicatory.  Finally, even assuming that it would work at the statewide level, the
resolution would not solve the problem at the local election level where ballot designation
decisions are made by the local registrars, not by the Secretary of State.  

Disputes over ballot designations are better left to the court system than to a potentially partisan
committee.
 
TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Elections Code Section 13107 to read as follows:
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§13107 1
(a) With the exception of candidates for Justice of the State Supreme Court or court2

of appeal, immediately under the name of each candidate, and not separated from the name3
by any line, may appear at the option of the candidate only one of the following4
designations:5

(1) Words designating the elective city, county, district, state, or federal office which6
the candidate holds at the time of filing the nomination documents to which he or she was7
elected by vote of the people, or to which he or she was appointed, in the case of a superior8
or municipal court judge.  9

(2) The word "incumbent" if the candidate is a candidate for the same office which10
he or she holds at the time of filing the nomination papers, and was elected to that office by11
a vote of the people, or, in the case of a superior or municipal court judge, was appointed to12
that office.13

(3) No more than three words designating either the current principal professions,14
vocations, or occupations of the candidate, or the principal professions, vocations, or15
occupations of the candidate during the calendar year immediately preceding the filing of16
nomination documents.  For purposes of this section, all California geographical names shall17
be considered to be one word.  Hyphenated words that appear in any generally available18
standard reference dictionary, published in the United States at any time within the 1019
calendar years immediately preceding the election for which the words are counted, shall be20
considered as one word.  Each part of all other hyphenated words shall be counted as a21
separate word.22

(4) The phrase "appointed incumbent" if the candidate holds an office other than a23
judicial office by virtue of appointment, and the candidate is a candidate for election to the24
same office, or, if the candidate is a candidate for election to the same office or to some25
other office, the word "appointed" and the title of the office.  In either instance, the26
candidate may not use the unmodified word "incumbent" or any words designating the27
office unmodified by the word "appointed."  However, the phrase "appointed incumbent"28
shall not be required of a candidate who seeks reelection to an office which he or she holds29
and to which he or she was appointed, as a nominated candidate, in lieu of an election,30
pursuant to Sections 5326 and 5328 of the Education Code or Section 7228, 7423, 7673,31
10229, or 10515 of this code.32

(b) Neither the Secretary of State nor any other election official shall accept a33
designation of which any of the following would be true:  The Secretary of State shall34
establish a statewide advisory committee to review ballot designations that have been35
brought to his or her attention, and he or she shall not accept a designation of which any of36
the following would be true:37

(1) It would mislead the voter.38
(2) It would suggest an evaluation of a candidate, such as outstanding, leading,39

expert, virtuous, or eminent.   40
(3) It abbreviates the word "retired" or places it following any word or words which41

it modifies.42
(4) It uses a word or prefix, such as "former" or "ex-," which means a prior status. 43

The only exception is the use of the word "retired."44
(5) It uses the name of any political party, whether or not it has qualified for the45
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ballot.46
(6) It uses a word or words referring to a racial, religious, or ethnic group.47
(7) It refers to any activity prohibited by law.48
(c) If, upon checking the nomination documents, the election official finds the49

designation to be in violation of any of the restrictions set forth in this section, the election50
official shall notify the candidate by registered or certified mail return receipt requested,51
addressed to the mailing address appearing on the candidate's nomination documents.52

(1) The candidate shall, within three days from the date of receipt of the notice,53
appear before the election officer or, in the case of the Secretary of State, notify the54
Secretary of State by telephone, and provide an alternate designation.55

(2) In the event the candidate fails to provide an alternate designation, no designation56
shall appear after the candidate's name.      57

(d) No designation given by a candidate shall be changed by the candidate after the58
final date for filing nomination documents, except as specifically requested by the elections59
official as specified in subdivision (c) or as provided in subdivision (e).60

(e) The designation shall remain the same for all purposes of both primary and61
general elections, unless the candidate, at least 98 days prior to the general election, requests62
in writing a different designation which the candidate is entitled to use at the time of the63
request.64

(f) In all cases, words so used shall be printed in 8-point roman uppercase and65
lowercase type except that, if the designation selected is so long that it would conflict with66
the space requirements of Sections 13207 and 13211, the elections official shall use a type67
size for the designation for each candidate for that office sufficiently smaller to meet these68
requirements.69

(g) Whenever a foreign language translation of a candidate's designation is required70
under the Voting Rights Act of 1965 (42 U.S.C.A. Sec. 1971), as amended, to appear on the71
ballot in addition to the English language version, it shall be as short as possible, as72
consistent as is practicable with this section, and shall employ abbreviations and initials73
wherever possible in order to avoid undue length.74
 
        (Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law:  Subdivision (b), which leaves the decision to accept ballot designations up to the
Secretary of State or any other election official, leaves a gap in that these officials do not want to
be involved in the ballot designation process. 

This Resolution:  This resolution would provide assistance to the Secretary of State and
registrars of voters throughout the state by establishing a committee whose particular focus will
be to advise on the validity of ballot designations.  

The Problem:  While this might seem like a trivial issue it has forced candidates to seek judicial
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intervention to review opponent’s ballot designations because election officials (registrars of
voters) don’t seem to want to get involved.  Courts are also hesitant to address this issue.  These
designations are very important to voters, and they have a great impact in low turnout elections
like judicial contests because voters come to a decision based solely on the designation attached
to the ballot.  A well publicized case occurred earlier this year, where a candidate’s ballot
designation of “Admiral/Bar President” was challenged because the candidate was actually a
rear admiral (lower half) and his then current occupation was not as bar president.  The registrar
of voters said that he would allow the designation if a court order didn’t hold to the contrary. 
The registrar of voters did not want to make the decision.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Viveka Rydell, McCutchen, Doyle, Brown &
Enersen, Three Embarcadero Center, San Francisco, CA  94111, 415-393-2000

RESPONSIBLE FLOOR DELEGATE:

COUNTERARGUMENT 

SAN DIEGO COUNTY BAR ASSOCIATION

It is not necessary to create another level of bureaucracy in the voting system merely to establish
that a ballot designation is valid.  The Secretary of State and registrars of voters are charged with
that responsibility under the current law.   The proponent cites a case which occurred earlier this
year where the candidate’s ballot designation of “Admiral/Bar President” was challenged in
court because he was a rear-admiral and not currently bar president, noting that the registrar of
voters left the decision to the court and did not want to make the decision.  Opposing candidates
may, and often do, bring to the voters any inconsistency in their opponents’ ballot designations.  
To change the law and create a new committee is not necessary, even in light of the current case
law.
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RESOLUTION 1-04-2002 
 

DIGEST 
Recall Petitions:  Number of Required Signatures  
Amends Elections Code section 11221 to require signatures of 30 percent of registered voters to qualify a recall 
election and to change the section’s reference from “superior or municipal” court to “trial” court. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
Reasons: 
This resolution amends Elections Code section 11221 to require signatures of 30 percent of 
registered voters to qualify a recall election and to change the section’s reference to “superior or 
municipal” court to “trial” court.  This resolution should be disapproved because it would render 
a recall virtually impossible in large districts. 
 
In a large district, it would be a tremendous and disproportionate burden to obtain the signatures 
of 30 percent of the registered voters on a recall petition.  For example, in a county with 
1,000,000 registered voters, 300,000 signatures would be required.   That would probably exceed 
the total voter turnout at the regular election.  The current statute permits decreasing percentages 
of signatures as the population of registered voters increases.  This reflects political realities and 
preserves the right of voters to recall elected officials.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to 
amend Elections Code section 11221 to read as follows: 
 

§11221 1 
The number of qualified signatures required in order to qualify a recall for 2 

the ballot shall be as follows: 3 
(a) In the case of an officer of a city, county, school district, community 4 

college district, county board of education, or resident voting district, the number 5 
of signatures shall be equal in number to not less than thirty percent of the 6 
registered voters in the electoral jurisdiction. the following percent of the 7 
registered voters in the electoral jurisdiction: 8 

(1) Thirty percent if the registration is less than 1,000. 9 
(2) Twenty-five percent if the registration is less than 10,000 but at least 10 
1,000. 11 
(3) Twenty percent if the registration is less than 50,000 but at least 12 
10,000. 13 
(4) Fifteen percent if the registration is less than 100,000 but at least 14 
50,000. 15 
(5) Ten percent if the registration is 100,000 or above. 16 
(b) For purposes of this section, the number of registered voters shall be 17 

calculated as of the time of the last report of registration by the county elections 18 
official to the Secretary of State pursuant to Section 2187, and prior to the finding 19 
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by the elections official or Secretary of State that no alterations are required in the 20 
form of the recall petition pursuant to Section 11042. 21 

(c) (1) In the case of a state officer, including judges of courts of appeal 22 
and trial courts, the number of signatures shall be as provided for in subdivision 23 
(b) of Section 14 of Article II of the California Constitution.  In the case of a 24 
judge of a trial superior or municipal court, which office has never appeared on 25 
the ballot since its creation, or did not appear on the ballot at its last election 26 
pursuant to Section 8203, the number of signatures shall be as provided in 27 
subdivision (b) of Section 14 of Article II of the California Constitution, except 28 
that the percentage shall be based on the number of votes cast within the judicial 29 
jurisdiction for the countywide office which had the least number of votes in the 30 
most recent general election in the county in which the judge ho lds his or her 31 
office. 32 

(2) For purposes of this subdivision, "countywide office" means an 33 
elective office wholly within the county which is voted on throughout the county. 34 

(d) In the case of a landowner voting district, signatures of voters owning 35 
at least 10  30 percent of the assessed value of land within the electoral 36 
jurisdiction of the officer sought to be recalled.37 

 
(Proposed new language is underlined; language to be deleted is stricken.) 

 
PROPONENT:   Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides a graduated schedule of requirements for the number of signatures 
required on petitions to initiate a recall election for local officials, and contains an outdated 
reference to municipal courts. 
 
This Resolution:  Would require that recall proponents obtain the signatures of thirty percent 
(30%) of all registered votes in the locality to initiate a recall election, regardless of the size of 
the electoral district, and would amend the statute to remove the reference to municipal courts. 
 
The Problem:  Recently, there has been a disturbing increase in misguided attempts to recall 
local officials for perceived wrongs, usually for motives arising from personal vendettas.  In 
most cases, the proponents have used deceptive methods to gather signatures on the petitions 
required for recall elections, most notably the provision of misinformation and 
misrepresentations about the nature or effect of the petition or the election.  In one of the most 
egregious cases, Marin County was forced to spend approximately half a million dollars to hold a 
recall election for the office of district attorney.  Many voters complained that they had been 
misled by the signature gatherers as to the reason for the recall, or as to what the petition was 
about in the first place.  The recall failed by a margin of approximately 6 to 1.  After this failure, 
the same groups that launched this and other recall efforts vowed to pursue other recall elections 
against other officials around the state. 
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Current law provides a graduated schedule for determining the number of signatures required to 
effect a local recall election.  Under that schedule, as the number of registered voters in a district 
increases, the percentage of signatures required to force a recall election decreases.  This results 
in recall elections which are backed by a smaller percentage of the electorate in larger localities. 
 
A recall is the harshest sanction that can be imposed on an elected official.  It should be imposed 
only for the grossest acts of malfeasance or incompetence in office.  A costly recall election 
should not be required upon the call of a small segment of the electorate, but should be held only 
if a substantial portion of the registered voters agree that the official is in dereliction of his or her 
duties of office.  Increasing the required number of signatures to 30% of the registered voters in 
all cases will better ensure that the will of the people is being heard. 
 
The statute’s reference to municipal courts should be removed because it is outdated. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Law Office of James V. Weixel, 
Jr., 24 Professional Center Parkway, Suite 220, San Rafael, California 94903, telephone (415) 
472-8106, fax (415) 472-8097, e-mail jvw@weixel- law.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Jim Weixel 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The existing law adequately addresses the issue.  Requiring signatures of 30% of the registered 
voters in a larger electoral jurisdiction might make it extremely difficult to qualify a recall for the 
ballot. The expense associated with obtaining signatures of 30% of the registered voters might be 
unduly burdensome and preclude attempts at recall elections on the ballots. 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
A recall election is an important safety valve in our political system.  When disaffected citizens 
have no remedy within the system, they go outside the system to demonstrate, engage in civil 
disobedience or worse.  The cost of a recall election pales in comparison to the cost of 
responding to the activities of those seeking redress outside the political system.  Although some 
adjustment to the schedule set forth in Section 11221 may be appropriate, this resolution tips the 
balance too far in the direction of making it impractical for people in larger electoral jurisdictions 
to cause a recall election.   
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RESOLUTION 01-05-02 
 

DIGEST 
Disabled Persons Act:  Pre-Filing Notice Requirement 
Amends Civil Code section 54.3 to require a 90-day pre-filing notice.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Reasons: 
This resolution amends Civil Code section 54.3 to require a 90-day pre-filing notice.  This resolution 
should be disapproved because it will have an unjustified adverse impact on disabled persons’ rights. 
 
Individuals with disabilities have the same right of access to public streets and buildings (Civ. Code, § 
54) and the same right of access to common carriers and places of public accommodation (Civ. Code, 
§ 54.1) as any other members of the public. Both sections provide that a violation of the federal 
Americans with Disabilities Act (ADA) is a violation of the rights guaranteed by those sections.   (Civ. 
Code, §§ 54, subd.(c), & 54.1, subd. (d).) Individuals who suffer violations of those rights may recover 
treble damages or $1,000, whichever is greater, together with their attorney’s fees.  (Civ. Code, § 54.3, 
subd. (a).)  The law thereby encourages private plaintiffs to enforce those statutory rights and 
encourages attorneys to accept those cases. 
 
This resolution would tend to discourage litigation enforcing those rights by providing that anyone 
seeking relief under Civil Code section 54.3 on the basis of violations of the ADA must first give the 
defendants 90 days pre-fling notice of the “specific facts that constitute the alleged violation”.  If the 
plaintiff fails to do so, the court loses jurisdiction over the action, even to the extent that it seeks 
injunctive relief.  As a result, businesses will play “chicken” with the disabled--waiting until served with a 
pre-filing notice and evaluating whether it is “specific” enough before correcting access problems.  
Moreover, under the resolution if the plaintiff does not state sufficiently “specific” facts to give proper 
pre-filing notice, the plaintiff’s attorney shall be sanctioned and shall not receive any fees even if he or 
she corrects the notice problem.  Thus, this resolution will discourage attorneys from taking these cases 
and so limit disabled persons’ access to justice.  
 
Moreover, this broadly worded resolution would affect, not only actions for nominal damages for lack 
of access, but also actions for serious physical injury resulting from a lack of access, such as suits 
involving death or serious injury. There is no justification for imposing these kinds of jurisdictional 
hurdles in such actions. The proponent does not cite any evidence for her assertion that a “cottage 
industry” of spurious suits exists.  Even if such “cottage industry” does exist, the social benefit of 
enabling such suits outweighs the cost of a few professional plaintiffs who take advantage of the law.   
 
SECTION/COMMITTEE REPORT 
 
THE STATE BAR OF CALIFORNIA (State Bar Standing Committee on  Legal Professionals with 
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Disabilities) 
Recommendation:  DISAPPROVE 
Reasons: 
The State Bar Committee on Legal Professionals with Disabilities (CLPD) recommends that the State 
Bar take a position of “Disapprove” on this resolution.  The resolution would impose unnecessary 
obstacles in the way of enforcement of disability rights.  The proposed amendments would have the 
effect of shortening the current statute of limitations on these claims by requiring individuals to discover 
the violation, obtain legal representation, find the entity legally responsible for the violation, and notify the 
business, providing an additional 90 days before the statute runs out.  It would be conceivable that the 
statute would run before the person with disabilities could comply with the added burdens. 
 
For decades, California businesses have been required to survey their properties, procedures, and 
policies and to determine necessary changes to make their businesses accessible to people with 
disabilities.  This resolution would exempt businesses from their affirmative obligations and would put the 
burden on the disabled population to identify violations for businesses.  Despite the ongoing educational 
efforts of people with disabilities, many businesses have continued to do nothing and have waited to be 
sued.  The proposed amendments would effectively reduce any penalties for businesses in violation of 
the ADA provisions and, as a result, would provide even less incentive to businesses to take the 
initiative to provide accommodations for people with disabilities. 
 
Additionally, the “reasons” for the Resolution are overstated.  There is no cottage industry in false ADA 
claims.  Individuals with disabilities cannot recover either damages (limited to $1,000) or attorneys’ fees 
unless they prevail.  If businesses merely corrected minor violations referred to by the proponent, the 
most they would be liable for is $1,000 and a small amount of attorneys’ fees.  Fees are determined by 
judges as to what is reasonable and, in fact, are not excessive. 
 
Finally, the proposed amendments would have no substantive effect. The Unruh Act prohibits disability 
rights violations to the same extent as the ADA.  It will remain unaffected by this Resolution and people 
with disabilities will continue to have the ability to sue under that Act without providing notification. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend 
Civil Code section 54.3 to read as follows: 
 

§54.3 1 
(a)   Any person or persons, firm or corporation who denies or interferes with 2 

admittance to or enjoyment of the public facilities as specified in Section 54 and 54.1 or 3 
otherwise interferes with the rights of an individual with a disability under Sections 54, 54.1 and 4 
54.2 is liable for each offense for the actual damages and any amount as may be determined by a 5 
jury, or the court sitting without a jury, up to a maximum of three times the amount of actual 6 
damages but in no case less than one thousand dollars ($1,000), and attorney’s fees as may be 7 
determined by the court in addition thereto, suffered by any person denied any of the rights 8 
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provided in Sections 54, 54.1, and 54.2.  "Interfere," for purposes of this section, includes, but is 9 
not limited to, preventing or causing the prevention of a guide dog, signal dog, or service dog from 10 
carrying out its functions in assisting a disabled person. 11 

(b)   Any person who claims to be aggrieved by an alleged unlawful practice in 12 
violation of Section 54, 54.1, or 54.2 may also file a verified complaint with the Department of 13 
Fair Employment and Housing pursuant to Section 12948 of the Government code.  The 14 
remedies in this section are nonexclusive and are in addition to any other remedy provided by 15 
law, including, but not limited to, any action for injunctive or other equitable relief available to the 16 
aggrieved party or brought in the name of the people of this state or of the United States. 17 

(c)   A person may not be held liable for damages pursuant to both this section and 18 
Section 52 for the same act or failure to act. 19 

(d)   A person, firm, or corporation may not be liable for damages pursuant to this section 20 
for a violation of subdivision (c) of Section 54 or subdivision (d) of Section 54.1 and a court shall 21 
not have jurisdiction over a civil action filed under subdivision (c) of Section 54 or subdivision (d) 22 
of Section 54.1 unless: 23 

(1)  before filing the complaint, the plaintiff provided to the defendant notice of the alleged 24 
violation, and the notice was provided by registered mail or in person; 25 

(2)  the notice identified the specific facts that constitute the alleged violation, including 26 
identification of the location at which the alleged violation occurred and the date on 27 
which the violation occurred; 28 

(3)  ninety (90) or more days have elapsed after the date on which the notice was so 29 
provided before the plaintiff filed the complaint; 30 

(4)  the notice informed the defendant that the civil action could not be commenced until 31 
the expiration of such 90-day period; and 32 

(5)  the complaint states that, as of the date on which the complaint is filed, the defendant 33 
has not corrected the alleged violation. 34 

(e) With respect to a civil action that does not meet the criteria under subdivision (d) 35 
of this Section to provide jurisdiction to the court involved, the following applies: 36 

(1) The court shall impose an appropriate sanction on the attorney for the plaintiff (and 37 
notwithstanding the lack of jurisdiction over the action, the court shall have jurisdiction 38 
to impose and enforce the sanction). 39 

(2) If the criteria are subsequently met and the civil action proceeds, the court may not 40 
allow the plaintiff any attorneys’ fees (including litigation expenses) or costs under this 41 
Section. 42 

 
   (Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:   Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Imposes significant monetary penalties (including awards of attorneys’ fees) on persons, 
firms, or corporations who have denied full and equal access to disabled persons to businesses and 
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other public accommodations by way of physical and/or structural barriers, provisions of services, or 
other means.   
 
This Resolution:  Amends Civil Code section 54.3 to require, as a precondition to commencing a civil 
action with respect to a place of public accommodation or a commercial facility, that an opportunity be 
provided to investigate and correct alleged violations. 
 
The Problem:  Under existing law, very few defenses are available to a landlord or business owner who 
runs afoul of the Americans with Disabilities Act, regardless of whether the violation is inadvertent or 
minor and regardless of whether disabled persons have actually been denied access to the establishment 
and its services in any manner.  If it can be established that federal accessibility guidelines have not been 
strictly complied with, then plaintiffs are awarded significant monetary penalties, injunctive relief, and 
attorneys’ fees.  In many cases, the business owner has been lulled into a false sense of compliance 
through reliance on use permits granted after inspections by city or county officials, unaware that local 
government officials do not usually review for strict compliance with the ADA or its companion state 
legislation.   
 
As a result, a cottage industry has arisen by which “professional plaintiffs” are paid to canvas business 
communities in search of perceived ADA violations, no matter how minor, upon which civil actions are 
then filed.  Often, the form complaints do not state the specific violation(s), the location of the business, 
or the date when the violation(s) occurred, which results in increased litigation costs and delay before 
the problem is identified and resolved.  Existing law provides little incentive to early resolution: If a 
violation has in fact occurred, defendants pay all attorneys’ fees and costs.  This has resulted in much 
abuse of the ADA and the civil court system.  This resolution, which would require plaintiffs to first 
notify a business owner of a suspected violation and provide a limited opportunity for the problem to be 
corrected prior to the commencement of litigation, mirrors pending federal legislation and will result in 
legitimate accessibility barriers being identified and remediated more quickly and effectively than what 
occurs under existing law.  
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Kelly L. Borelli, Murphy Austin Adams 
Schoenfeld LLP, 1000 G Street, Third Floor, Sacramento, CA  95814; telephone 916/446-2300; fax 
916/503-4000; kborelli@murphyaustin.com 
  
RESPONSIBLE FLOOR DELEGATE:   Kelly L. Borelli.  
 
COUNTERARGUMENT 
 
CONTRA COSTA COUNTY BAR ASSOCIATION 
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The proponent wishes to make a 90-day notice a jurisdictional prerequisite to an action for violation of 
disability access laws, with monetary sanctions imposed for failure to comply.  While some form of 
notice provision might be useful under some circumstances, this draconian measure punishes victims, 
sets potential traps for plaintiffs and allows defendants to evade the law.   
 
The unlawful failure to provide the required access frequently causes embarrassment, humiliation and 
injury to those whom these laws were designed to protect.  This resolution would immunize businesses 
from liability for injuries occurring before or during the 90-day notice period.  Moreover, a plaintiff 
apparently could not seek either injunctive relief or damages for any violations other than those 
specifically listed in the required 90-day notice, even if the plaintiff could not have known about the 
violations because there was no access to the facility.  There is also no provision either for tolling any 
applicable statutes of limitations or for dealing with unknown defendants.   
 
The provisions of Civil Code section 54 et seq. relating to the rights of the disabled to public access and 
the remedies for violations of disability access laws have been part of California law for more than 30 
years, and the ADA has been on the books for more than ten years.  No business person can claim 
blameless ignorance of this important anti-discrimination legislation. 
 
ORANGE COUNTY BAR ASSOCIATION 
 
This resolution does not prevent the problem it is purportedly designed to end.  Instead it encourages 
property owners to delay making the expenditures necessary to enable disabled persons access to 
facilities and commercial establishments.  If the goal is to stop meritless claims based on minor code 
violations that do not prevent access to the facility a better solution would be to require that there is an 
actual denial of access by a disabled person.     
 
SANTA CLARA COUNTY BAR ASSOCIATION 

 
The proposed resolution would require a person who claims to be aggrieved by another’s violation of a 
well-established and publicized law (Americans with Disabilities Act) to advise the alleged violator of 
the law before the aggrieved person may sue.  Should the aggrieved disabled person fail to do so, he or 
she may be sanctioned and precluded from recovering attorneys’ fees or costs. 
 
This resolution is a trap door for the disabled plaintiff.  If he or she fails to meet this additional pre-filing 
requirement, valuable rights will be lost.  First, the proposed resolution effectively shortens, by 90 days, 
the statute of limitations to pursue such claims.  Secondly, its sanctions are too severe.  Where a 
disabled person fails to meet the 90-day notice requirement, he or she can be sanctioned, and 
precluded from recovering his or her attorneys’ fees or costs.  As a matter of public policy, the 
California legislature permitted the recovery of these items to provide an incentive for well-qualified 
attorneys to accept and pursue the claims of the disabled many of whom could not otherwise afford 
capable representation.  To remove that incentive would, in many cases, effectively deprive disabled 
people of quality representation, thereby rendering this section useless in a significant number of 
legitimate cases.  That would be bad public policy. 
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Ignorance of the law is not a defense.  Establishing laws to the contrary, such as this proposed 
resolution, is poor public policy.  People, firms and corporations already have notice of the requirements 
of the Americans with Disabilities Act.  Businesses and public agencies are required to post notices of 
people’s rights under this Act.  An aggrieved person should not have to bear the burden of giving further 
notice and being penalized for failing to do so.  Current discovery procedures permit the identification of 
the violation in a brief and reasonable amount of time.  If the claims are frivolous, attorneys’ fees and 
costs will not be recovered. 
 
WOMEN LAWYERS ASSOCIATION OF LOS ANGELES 
 
This resolution raises hurdles that even a sophisticated plaintiff could have difficulty clearing, such as 
drafting a notice with sufficient specificity.  The greater problem, however, lays with the draconian 
nature of the remedies.  In the event an unsophisticated plaintiff attempts to proceed with a lawsuit in 
pro per without giving detailed notice to defendant first, the remedies provided by this resolution ensure 
that such plaintiff will never be represented.  Indeed, the resolution requires that the attorney 
representing a plaintiff who did not give notice be sanctioned, and that there be no possibility of 
attorneys fees.  There is no way that any attorney would ever agree to represent a plaintiff who — while 
he or she might have an extremely meritorious case — made a mistake at the beginning of the lawsuit.  
 
In addition, this resolution, which contemplates violations in the physical environment, essentially takes 
away any remedy from the plaintiff who was subject to a one-time violation.  For example, if a person 
with a seeing-eye dog is denied admittance to a building, that person could never make any recovery, as 
long as the offender agreed not to deny admittance in the future.  Such a result is surely contrary to the 
purpose of this section. 
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RESOLUTION 1-06-02

DIGEST
Surety Solvency:  Adding Fidelity/Surety Bond Issuers to Insurance Guarantee Association
Amends Insurance Code sections 1063 and 1063.1 to require that insurers issuing fidelity or surety
bonds participate in the California Insurance Guarantee Association.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends Insurance Code sections 1063 and 1063.1 to require that insurers issuing
fidelity or surety bonds participate in the California Insurance Guarantee Association.  This resolution
should be disapproved because the need and advantages are unclear, and it could cause administrative
and underwriting problems for CIGA.  

The proponent is concerned that when bonding companies collapse (as Far West and Amwest recently
did), bailees could be jailed unless they obtain replacement bonds.  However, there is no evidence that
any of Far West’s or Amwest’s customers were summarily incarcerated when those sureties were
liquidated.  Moreover, even if bench warrants were issued in the event of a future surety liquidation,
CIGA’s distributions probably would not fund replacement bond premiums quickly enough to preserve
an indigent bailee’s freedom. 

The proponent also worries that when a surety fails, there will be no bondsman motivated to catch
absconding bailees.  However, law enforcement pursues fugitives, regardless of bonds.  The public
ordinarily would not bear the cost of re-arresting no-shows without recompense, because Civil Code
section 2854 gives the state recourse to any collateral posted for a bond.

CIGA is comprised mainly of casualty and liability carriers.  Sureties are not indemnitors and were
expressly excluded (along with other specific classes of insurance).  Bringing all sureties -- including, for
instance, those who bond trustees or construction projects -- into CIGA could cause underwriting and
administrative problems for that program, while imposing unnecessary cost on the bonding industry and
its patrons.  Clear need and thorough study should precede such a step.

TEXT OF RESOLUTION

RESOLVED the Conference of Delegates recommends that legislation be sponsored to amend 
Insurance Code sections 1063 and 1063.1 to read as follows:

§10631
(a) Within 60 days after the original effective date of this article or the effective date of2
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any amendment, all insurers, including reciprocal insurers, admitted to transact insurance in this3
state of any or all of the following classes only in accordance with the provisions of Chapter 14
(commencing with Section 100) of Part 1 of this division: fire (see Section 102), marine (see5
Section 103), fidelity or surety including fidelity or surety bonds, or any other bonding6
obligations (see Section 105), plate glass (see Section 107), liability (see Section 108),7
workers' compensation (see Section 109), common carrier liability (see Section 110), boiler8
and machinery (see Section 111), burglary (see Section 112), sprinkler (see Section 114),9
team and vehicle (see Section 115), automobile (see Section 116), aircraft (see Section 118),10
and miscellaneous (see Section 120), shall establish the California Insurance Guarantee11
Association (the association); provided, however, this article shall not apply to the following12
classes or kinds of insurance: life and annuity (see Section 101), title (see Section 104), fidelity13
or surety including fidelity or surety bonds, or any other bonding obligations (see Section 105),14
disability or health (see Section 106), credit (see Section 113), mortgage (see Section 117),15
mortgage guaranty, insolvency or legal (see Section 119), financial guaranty or other forms of16
insurance offering protection against investment risks (see Section 124), the ocean marine17
portion of any marine insurance or ocean marine coverage under any insurance policy including18
the following: the Jones Act (46 U.S.C. Sec. 688), the Longshore and Harbor Workers'19
Compensation Act (33 U.S.C. Sec. 901 et seq.), or any other similar federal statutory20
enactment, or any endorsement or policy affording protection and indemnity coverage, or21
reinsurance as defined in Section 620, or fraternal fire insurance written by associations22
organized and operating under Sections 9080 to 9103, inclusive. Any insurer admitted to23
transact only those classes or kinds of insurance excluded from this article shall not be a24
member insurer of the association. Each such insurer, including the State Compensation25
Insurance Fund, as a condition of its authority to transact insurance in this state, shall participate26
in the association whether established voluntarily or by order of the commissioner after the27
elapse of 60 days following the original effective date or amendment of this article in28
accordance with rules to be established as provided in this article. It shall be the purpose of the29
association to provide for each member insurer insolvency insurance as defined in Section30
119.5. 31

(b) The association shall be managed by a board of governors, composed of nine32
member insurers, each of which shall be appointed by the commissioner to serve initially for33
terms of one, two, or three years and thereafter for three-year terms so that three terms shall34
expire each year on December 31, and shall continue in office until his or her successor shall be35
appointed and qualified. At least five members of the board shall be domestic insurers. At least36
three such members shall be stock insurers, and at least three shall be nonstock insurers. The37
nine members shall be representative, as nearly as possible, of the classes of insurance and of38
the kinds of insurers covered by this article. In case of a vacancy for any reason on the board,39
the commissioner shall appoint a member insurer to fill the unexpired term.40

(c) The association shall adopt a plan of operations, and any amendments thereto, not41
inconsistent with the provisions of this article, necessary to assure the fair, reasonable, and42
equitable manner of administering the association, and to provide for other matters as are43
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necessary or advisable to implement the provisions of this article. The plan of operations and44
any amendments thereto shall be subject to prior written approval by the commissioner. All45
members of the association shall adhere to the plan of operation. 46

(d) If for any reason the association fails to adopt a suitable plan of operation within 9047
days following the original effective date of this article or amendment, or if at any time thereafter48
the association fails to adopt suitable amendments to the plan of operation, the commissioner49
shall after hearing adopt and promulgate reasonable rules as are necessary or advisable to50
effectuate the provisions of this chapter. These rules shall continue in force until modified by the51
commissioner after hearing or superseded by a plan of operation, adopted by the association52
and approved by the commissioner.53

(e) In accordance with its plan of operation, the association may designate one or more54
of its members as a servicing facility, but a member may decline this designation. Each servicing55
facility shall be reimbursed by the association for all reasonable expenses it incurs and for all56
payments it makes on behalf of the association. Each servicing facility shall have authority to57
perform any functions of the association that the board of governors lawfully may delegate to it58
and to do so on behalf of and in the name of the association. The designation of servicing59
facilities shall be subject to the approval of the commissioner.60

(f) The association shall have authority to borrow funds when necessary to effectuate61
the provisions of this article. 62

(g) The association, either in its own name or through servicing facilities, may be sued63
and may use the courts to assert or defend any rights the association may have by virtue of this64
article as reasonably necessary to fully effectuate the provisions thereof. 65

(h) The association shall have the right to intervene as a party in any proceeding66
instituted pursuant to Section 1016 wherein liquidation of a member insurer as defined in67
Section 1063.1 is sought. 68

(i) (1) The association shall have an annual audit of its financial condition conducted by69
an independent certified public accountant. The audit shall be conducted, to the extent possible,70
in accordance with generally accepted auditing standards (GAAS) and the report of the audit71
shall be submitted to the commissioner. 72

(2) The association shall annually audit at least one-third of the service companies73
retained by the association to adjust claims of insolvent insurers. The audits shall 74

(A) assure that all covered claims are being investigated, adjusted, and paid in75
accordance with customary industry standards and practices and all applicable statutes, rules76
and regulations, and77

 (B) examine the management and supervisory systems overseeing the claims functions.78
The audits shall be conducted by the association or an independent auditor, provided that the79
three largest service companies, as measured by the number of claims processed for the80
association during the previous three fiscal years, shall be audited by an independent auditor at81
least once every three years. The Association shall implement systems to retain independent82
auditing firms for the purpose of this paragraph, provided that no one firm is designated or83
utilized as an exclusive provider. Audits conducted pursuant to this paragraph shall be84
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submitted annually to the commissioner for review. 85
(j) The commissioner shall examine the association to the same extent as, and in86

accordance with, the requirements of Article 4 (commencing with Section 730) of Chapter 1 of87
Part 2 of Division 2, which sets forth the examination requirements applicable to admitted88
insurers. A copy of the examination report shall be filed with the Chairpersons of the Senate89
and Assembly Committees on Insurance no later than December 31 of the year the report is90
completed. 91
§1063.192
 As used in this article: 93

(a) "Member insurer" means an insurer required to be a member of the association in94
accordance with subdivision (a) of Section 1063, except and to the extent that the insurer is95
participating in an insolvency program adopted by the United States government. 96

(b) "Insolvent insurer" means a member insurer against which an order of liquidation or97
receivership with a finding of insolvency has been entered by a court of competent jurisdiction. 98

(c) (1) "Covered claims" means the obligations of an insolvent insurer, including the99
obligation for unearned premiums, (i) imposed by law and within the coverage of an insurance100
policy of the insolvent insurer; (ii) which were unpaid by the insolvent insurer; (iii) which are101
presented as a claim to the liquidator in this state or to the association on or before the last date102
fixed for the filing of claims in the domiciliary liquidating proceedings; (iv) which were incurred103
prior to the date coverage under the policy terminated and prior to, on, or within 30 days after104
the date the liquidator was appointed; (v) for which the assets of the insolvent insurer are105
insufficient to discharge in full; (vi) in the case of a policy of workers' compensation insurance,106
to provide workers' compensation benefits under the workers' compensation law of this state;107
and (vii) in the case of other classes of insurance if the claimant or insured is a resident of this108
state at the time of the insured occurrence, or the property from which the claim arises is109
permanently located in this state.110

(2) "Covered claims" also include the obligations assumed by an assuming insurer from111
a ceding insurer where the assuming insurer subsequently becomes an insolvent insurer if, at the112
time of the insolvency of the assuming insurer, the ceding insurer is no longer admitted to113
transact business in this state. Both the assuming insurer and the ceding insurer shall have been114
member insurers at the time the assumption was made. "Covered claims" under this paragraph115
shall be required to satisfy the requirements of subparagraphs (i) to (vii), inclusive, of paragraph116
(1), except for the requirement that the claims be against policies of the insolvent insurer. The117
association shall have a right to recover any deposit, bond, or other assets that may have been118
required to be posted by the ceding company to the extent of covered claim payments and shall119
be subrogated to any rights the policyholders may have against the ceding insurer.120

(3) "Covered claims" does not include obligations arising from the following: 121
(i) Life, annuity, health, or disability insurance. 122
(ii) Mortgage guaranty, financial guaranty, or other forms of insurance offering123

protection against investment risks.124
(iii)  Fidelity or surety insurance including fidelity or surety bonds, or any other bonding125
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obligations.126
(iviii) Credit insurance.127
(viv) Title insurance.128
(viv) Ocean marine insurance or ocean marine coverage under any insurance policy129

including claims arising from the following: the Jones Act (46 U.S.C.A. Sec. 688), the130
Longshore and Harbor Workers' Compensation Act (33 U.S.C.A. Sec. 901 et seq.), or any131
other similar federal statutory enactment, or any endorsement or policy affording protection and132
indemnity coverage.133

(vii) Any claims servicing agreement or insurance policy providing retroactive insurance134
of a known loss or losses, except a special excess workers' compensation policy issued135
pursuant to subdivision (c) of Section 3702.8 of the Labor Code that covers all or any part of136
workers' compensation liabilities of an employer that is issued, or was previously issued, a137
certificate of consent to self-insure pursuant to subdivision (b) of Section 3700 of the Labor138
Code. 139

(4) "Covered claims" does not include any obligations of the insolvent insurer arising out140
of any reinsurance contracts, nor any obligations incurred after the expiration date of the141
insurance policy or after the insurance policy has been replaced by the insured or canceled at142
the insured's request, or after the insurance policy has been canceled by the association as143
provided in this chapter, or after the insurance policy has been canceled by the liquidator, nor144
any obligations to any state or to the federal government. 145

(5) "Covered claims" does not include any obligations to insurers, insurance pools, or146
underwriting associations, nor their claims for contribution, indemnity, or subrogation, equitable147
or otherwise, except as otherwise provided in this chapter. 148
An insurer, insurance pool, or underwriting association may not maintain, in its own name or in149
the name of its insured, any claim or legal action against the insured of the insolvent insurer for150
contribution, indemnity or by way of subrogation, except insofar as, and to the extent only, that151
the claim exceeds the policy limits of the insolvent insurer's policy. In those claims or legal152
actions, the insured of the insolvent insurer is entitled to a credit or setoff in the amount of the153
policy limits of the insolvent insurer's policy, or in the amount of the limits remaining, where154
those limits have been diminished by the payment of other claims. 155

(6) "Covered claims," except in cases involving a claim for workers' compensation156
benefits or for unearned premiums, does not include any claim in an amount of one hundred157
dollars ($100) or less, nor that portion of any claim that is in excess of any applicable limits158
provided in the insurance policy issued by the insolvent insurer. 159

(7) "Covered claims" does not include that portion of any claim, other than a claim for160
workers' compensation benefits, that is in excess of five hundred thousand dollars ($500,000). 161

(8) "Covered claims" does not include any amount awarded as punitive or exemplary162
damages. 163

(9) "Covered claims" does not include (i) any claim to the extent it is covered by any164
other insurance of a class covered by this article available to the claimant or insured nor (ii) any165
claim by any person other than the original claimant under the insurance policy in his or her own166
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name, his or her assignee as the person entitled thereto under a premium finance agreement as167
defined in Section 673 and entered into prior to insolvency, his or her executor, administrator,168
guardian or other personal representative or trustee in bankruptcy and does not include any169
claim asserted by an assignee or one claiming by right of subrogation, except as otherwise170
provided in this chapter.171

(10) "Covered claims" does not include any obligations arising out of the issuance of an172
insurance policy written by the separate division of the State Compensation Insurance Fund173
pursuant to Sections 11802 and 11803. 174

(11) "Covered claims" does not include any obligations of the insolvent insurer arising175
from any policy or contract of insurance issued or renewed prior to the insolvent insurer's176
admission to transact insurance in the State of California. 177

(12) "Covered claims" does not include surplus deposits of subscribers as defined in178
Section 1374.1.179

(d) "Admitted to transact insurance in this state" means an insurer possessing a valid180
certificate of authority issued by the department. 181

(e) "Affiliate" means a person who directly or indirectly, through one or more182
intermediaries, controls, is controlled by, or is under common control with an insolvent insurer183
on December 31 of the year next preceding the date the insurer becomes an insolvent insurer. 184

(f) "Control" means the possession, direct or indirect, of the power to direct or cause185
the direction of the management and policies of a person, whether through the ownership of186
voting securities, by contract other than a commercial contract for goods or nonmanagement187
services, or otherwise, unless the power is the result of an official position with or corporate188
office held by the person. Control is presumed to exist if any person, directly or indirectly,189
owns, controls, holds with the power to vote, or holds proxies representing, 10 percent or190
more of the voting securities of any other person. This presumption may be rebutted by showing191
that control does not in fact exist. 192

(g) "Claimant" means any insured making a first party claim or any person instituting a193
liability claim; provided that no person who is an affiliate of the insolvent insurer may be a194
claimant. 195

(h) "Ocean marine insurance" includes marine insurance as defined in Section 103,196
except for inland marine insurance, as well as any other form of insurance, regardless of the197
name, label, or marketing designation of the insurance policy, that insures against maritime perils198
or risks and other related perils or risks, which are usually insured against by traditional marine199
insurance such as hull and machinery, marine builders' risks, and marine protection and200
indemnity. Those perils and risks insured against include, without limitation, loss, damage, or201
expense or legal liability of the insured arising out of or incident to ownership, operation,202
chartering, maintenance, use, repair, or construction of any vessel, craft or instrumentality in use203
in ocean or inland waterways, including liability of the insured for personal injury, illness, or204
death for loss or damage to the property of the insured or another person. 205

(i) "Unearned premium" means that portion of a premium that had not been earned206
because of the cancellation of the insolvent insurer' s policy and is that premium remaining for207
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the unexpired term of the insolvent insurer's policy. "Unearned premium" does not include any208
amount sought as return of a premium under any policy providing retroactive insurance of a209
known loss or return of a premium under any retrospectively rated policy or a policy subject to210
a contingent surcharge or any policy in which the final determination of the premium cost is211
computed after expiration of the policy and is calculated on the basis of actual loss experience212
during the policy period. 213

(Proposed new language underlined, language to be deleted stricken.)

PROPONENT:  Orange County Bar Association

STATEMENT OF REASONS:

Existing Law: Current law established the California Insurance Guarantee Association (CIGA).  The
statute specifically names which types of insurance must belong to the association.  The association
establishes a fund to cover the insolvency for participating insurance carriers.  Surety insurance is not
included. 

This Resolution: This amendment includes surety insurance in CIGA.

The Problem: In November of 2001, Far West and Amwest were declared insolvent and ordered
dissolved.  All bail bonds issued by these carriers were canceled on December 9, 2001.  Those
individuals out on bail whose bonds were secured by one of the two insurance companies are now
unsecured creditors of those companies and the purchased bonds worthless.  These bailees could have
been immediately incarcerated through no fault of their own. Courts could now require them to secure
another bond which would require another fee.  If the court didn’t obtain a new bond and the bailee
doesn’t appear there would be no bondsman who would have any incentive to see the individual be
brought to court.  This is not the way it is supposed to work.

The fix already exists.  The bureaucracy is in place.  The California Insurance Guarantee Association
already pays claims for bankrupt insurance companies.  It collects a fee based on policies based on the
prior year’s pay-outs.  So if the industry doesn’t need it, the fee is low. Several states already include
surety bonds in similar programs.  If in effect here, the association could have coordinated the obtaining
new bonds.  Because of the size of the request and the different length of time needed for each bailee it
would have been in a good position to negotiate a decent deal.  

The author is looking for the conference to Approve In Principle the concept addressed here.   We
must communicate to the Legislature the importance of closing this vulnerability.  We have an obligation
to protect criminal defendants and the court system.  This proposal implements a self-supporting
solution which currently works for other types of insurance.  We tried operating without insolvency
protection and it failed, it is now time to implement additional protections.
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IMPACT STATEMENT

This resolution would not affect any other regulation or law.

AUTHOR AND/OR PERMANENT CONTACT: Robert C. Unetic, IRS - Estate & Gift, 34 Civic
Center Plaza, Santa Ana, CA 92701-4025. Robert.Unetic@irs.gov, (714) 836-2825x110.

RESPONSIBLE FLOOR DELEGATE:

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

The existing law does not cover surety insurance.  The proponents cite the failure of two insurers that
were declared insolvent and dissolved resulting in cancellation of outstanding bail bonds.  Although this
result is troublesome, the proposed resolution does not restrict the remedy to bail bonds, but includes
all surety insurance.  The proponents state that the bureaucracy to handle failures is already in place
under California Insurance Guarantee Association (CIGA) and that fees are based on the prior year’s
pay-outs.   Surely another layer of insurers would increase the cost to all those insured.
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RESOLUTION 01-07-02

DIGEST
Unfair Competition: Multiple Penalties for Victimizing Senior Citizens or Disabled Persons 
Amends Civil Code section 3345 to limit the enhanced penalties for unfair or deceptive acts and
practices or unfair methods of competition committed against the elderly or the disabled to three times
actual damages.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends Civil Code section 3345 to limit the enhanced penalties for unfair or deceptive
acts and practices or unfair methods of competition committed against the elderly or the disabled to
three times actual damages.  This resolution should be disapproved because it contravenes the purpose
of section 3345, which is to provide increased protection to the disabled and senior citizens, who are
often specifically targeted by unscrupulous businesses.

Since 1982, the Legislature has expressly recognized that elderly and dependent adults are particularly
susceptible to the risk of abuse, neglect, and abandonment, and that the protection of elders from abuse
is an important state responsibility.  (Welf. & Inst. Code, § 15600, subd. (a).)  Civil Code section
3345, enacted in 1988, furthers that policy by authorizing courts to impose a fine, civil penalty, or other
remedy up to three times that otherwise provided by statute.  The enhanced penalties are authorized
when the defendant’s conduct is directed toward the elderly or disabled, has it has had a specified
effect on an elderly or disabled victim, or when elderly or disabled persons are particularly vulnerable to
that conduct.

As numerous cases suggest, those multiple statutory penalties are necessary to deter nursing home
abuses and unfair business practices targeting seniors and the disabled. (See, e.g., California Assoc. of
Health Facilities v. Dept. of Health Services (1997) 16 Cal.4th 284; Podolsky v. First Healthcare
Corp. (1966) 50 Cal.App.4th 632.)  Eliminating multiple penalties would lessen that deterrence,
thereby frustrating the Legislature’s clear intent in expanding the protections afforded seniors and the
disabled.  

Finally, the proponent’s concern that multiple layers of civil penalties could result in a windfall is
addressed by the fact that the award of any penalty is discretionary and can be reversed on appeal if
the trial court abuses that discretion.

SECTION/COMMITTEE REPORT
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THE STATE BAR OF CALIFORNIA (State Bar Standing Committee On Legal Professionals With
Disabilities)
Recommendation:  DISAPPROVE
Reasons:
The State Bar Committee on Legal Professionals with Disabilities (CLPD) and the Standing Committee
on Senior Lawyers recommends that the State Bar take a position of “Disapprove” on this resolution. 
Both standing committees disagree with the proponent’s conclusions.  First, the Resolution is inartfully
drafted and will lead to unacceptable results.  Because it does not specify that the other claim must be
based on the same action and incident as the unfair competition claim, it threatens to deny individuals
with disabilities and seniors their rights to pursue separate claims for separate actions.  Furthermore, the
description of the problem in the Statement of Reasons overstates the damages available under the
Unruh and Disabled Persons Act, creating a problem that does not exist.  In the proponent’s example
of multiple awards, he poses a fact pattern wherein a judge awards treble damages under Unruh and
then multiplies that by three under Civil Code §3345, arriving at an award of $140,000.

Finally, it is certainly proper for the legislature to impose additional penalties on entities that defraud
seniors and individuals with disabilities.  People with disabilities and seniors are targets of such entities
because of their age and/or disability and are more susceptible to fraud because of their age/disability. 
The prevalence of schemes designed to exploit seniors and the frequent inability of seniors and people
with disabilities to detect fraud and protect themselves justifies efforts to discourage such exploitation
by authorizing the triers of fact with the discretion of enhancing the awards.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Civil Code section 3345 to read as follows: 

§ 33451
     (a) This section shall apply only in actions brought by, on behalf of, or for the benefit of senior2
citizens or disabled persons, as those terms are defined in subdivisions (f) and (g) of Section 1761,3
to redress unfair or deceptive acts or practices or unfair methods of competition. 4
     (b) Whenever a trier of fact is authorized by a statute to impose either a fine, or a civil penalty5
or other penalty, or any other remedy the purpose or effect of which is to punish or deter, and the6
amount of the fine, penalty, or other remedy is subject to the trier of fact's discretion, the trier of7
fact shall consider all of the following factors, in addition to other appropriate factors, in8
determining the amount of fine, civil penalty or other penalty, or other remedy to impose.9
Whenever the trier of fact makes an affirmative finding in regard to one or more of the following10
factors, it may impose a fine, civil penalty or other penalty, or other remedy in an amount up to11
three times greater than authorized by the statute, or, where the statute does not authorize a12
specific amount, up to three times greater than the amount the trier of fact would impose in the13
absence of that affirmative finding: 14
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      (1) Whether the defendant knew or should have known that his or her conduct was directed to15
one or more senior citizens or disabled persons. 16
      (2) Whether the defendant's conduct caused one or more senior citizens or disabled persons to17
suffer: loss or encumbrance of a primary residence, principal employment, or source of income;18
substantial loss of property set aside for retirement, or for personal or family care and maintenance;19
or substantial loss of payments received under a pension or retirement plan or a government20
benefits program, or assets essential to the health or welfare of the senior citizen or disabled21
person. 22
      (3) Whether one or more senior citizens or disabled persons are substantially more vulnerable23
than other members of the public to the defendant's conduct because of age, poor health or24
infirmity, impaired understanding, restricted mobility, or disability, and actually suffered substantial25
physical, emotional, or economic damage resulting from the defendant's conduct. 26
      (c) If another statute authorizes the trier of fact in its discretion to award a fine, civil penalty,27
other penalty or other remedy, no additional amount may be awarded under this section except to28
the extent that the senior citizen or disabled person does not recover, exclusive of interest, costs29
and attorney fees, at least three times the actual damages sustained. 30

(Proposed new language underlined; language to be deleted stricken.) 

PROPONENT:  Santa Clara County Bar Association 

STATEMENT OF REASONS 

Existing Law: California Civil Code Section 3345 currently allows a trier of fact to impose an additional
penalty equal to three times the penalty awarded under any other statute, when an unfair competition
suit is filed to benefit a senior citizen or disabled person and certain findings are made. 

This Resolution: Would limit the penalty awarded under this statute in cases where the senior citizen or
disabled person recovers at least three times the actual damages sustained. 

The Problem: Section 3345 allows imposition of an additional penalty in actions to benefit senior and
disabled citizens harmed by unfair or deceptive acts or practices or unfair methods of competition.
Business & Professions Code §17200 defines unfair competition to "include any unlawful, unfair or
fraudulent business act or practice..." Anything a business does that violates any law is unfair
competition. See Cel-Tech Communications v. Los Angeles Cellular Telephone (1999) 20 Cal.4th
163, 189. The Unruh Civil Rights Act, Civil Code §51 et seq., allows any plaintiff denied civil rights to
recover actual damages plus an amount determined by the trier of fact up to three times the amount of
actual damages but in no case less than $4,000. Civil Code §52(a) as amended effective January 1,
2002. A senior or disabled plaintiff who sustains $10,000 in actual damages (such as emotional
distress) may recover the $10,000 actual damages and up to $30,000 additional penalty under the
Unruh Act. Civil Code §3345 allows the trier of fact to add three times the $30,000 Unruh Act penalty.
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Thus the $10,000 in actual damages could lead to a $130,000 judgment. However a plaintiff equally
damaged by racial, religious, national origin, familial status, sexual orientation, source of income or
gender discrimination could recover only $10,000 plus up to a $30,000 penalty. This result is fair
neither to other classes of plaintiffs nor to defendants. 

IMPACT STATEMENT 

This proposed resolution affects the Unruh Civil Rights Act, Civil Code §51 et seq., and any other
statute which allows the discretionary award of a penalty to seniors or disabled persons.. 

AUTHOR AND/OR PERMANENT CONTACT:  Martin S. Snitow, 28 N. First Street, Ste. 100,
San Jose, California 95113; (408) 985-7575 

RESPONSIBLE FLOOR DELEGATE:  Martin S. Snitow 

COUNTERARGUMENTS

ORANGE COUNTY BAR ASSOCIATION

Resolution 01-07-2002 amends California Civil Code Section 3345 to limit the amount that a senior citizen
or disabled person may recover for certain unfair or deceptive acts or practices or unfair methods of
competition.  More specifically, the resolution limits the amount of recovery to a maximum of three times
the actual damages sustained, rather than three times the amount awarded. 

The proposed amendment undermines the purpose of this section in that Section 3345 was adopted to
further penalize those who target senior citizens and disabled persons.  Reducing the potential amount of
recovery for certain causes of action defeats the heart of the section and severely limits the penalty in many
cases.

Further, the award of up to three times the amount is a discretionary act.  Accordingly, the trier of fact has
the ability to determine how much of an additional penalty, if any, is warranted for each case.  It seems
plausible and even likely that there are various circumstances in which the disabled person or senior citizen
has been so wronged that treble penalties, even in addition to any previously imposed penalties such as the
Unruh Act penalty, are warranted.  In other cases, a lesser amount may be more equitable.  Section 3345
as it stands allows the trier of fact to make that determination.   Adoption of the resolution would unduly
limit the trier of fact’s discretion.

SAN DIEGO COUNTY BAR ASSOCIATION
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The resolution seeks to change the existing law that favors plaintiffs who are senior citizens and disabled
persons by allowing increased penalty awards for these classes.  The resolution would allow the same
increased penalty awards to plaintiffs in the classes of race, religion national origin, familial status, sexual
orientation, source of income and gender discrimination.  Although this may seem unfair, it is not clear
whether we should include these classes of plaintiffs in the current law or change the law that allows senior
citizens and disabled persons increased penalty awards.  It seems that the increased penalty awards for
these plaintiffs is unfair to defendants who may not be aware that violation of one statute, where penalty
awards are allowed, would trigger application of another statute that allows even greater penalty awards.

WOMEN LAWYERS ASSOCIATION OF LOS ANGELES

This Resolution fails to distinguish between those more often deceived by unfair business practices and
those more easily deceived.  While groups defined by such characteristics as race, religion, or sexual
orientation may have abusive business practices directed at them more often, those characteristics do not
make such persons less physically and/or mentally able to detect the abuse and defend against it.  By
contrast, seniors and disabled persons are often (though not always) less able to physically or mentally
detect the abusive business practice and defend against it.  The Unfair Business Practices Act gives treble
damages to such victims to particularly discourage exploitation of those truly unable to defend themselves,
and also to make sure abusive businesses pay not only for the senior and disabled who became aware of
the abuse and reported it, but also for the likely large number of victims who were not even aware they
were abused.  This resolution should be disapproved.
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RESOLUTION 1-08-2002

DIGEST
Torts: Female Genital Mutilation as Civil Battery
Amends Civil Code section 1708.5 to add genital mutilation of female minors to the definition of civil
sexual battery.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

Reasons:
This resolution amends Civil Code section 1708.5 to add genital mutilation of female minors to the
definition of civil sexual battery.  This resolution should be approved in principle because it recognizes
the damage caused by female genital mutilation and provides necessary additional remedies and
protections for female minors who are in danger of being subjected to this practice.

Female genital mutilation is almost never medically necessary and, in fact, can cause pain, permanent
damage to the urethra and anus, disfigurement, infertility and even death.  Because they are less likely to
be able to object or to defend themselves, female minors are particularly susceptible to being subjected
to this dangerous and unnecessary procedure.

Civil Code section 1708.5 currently leaves a loophole for individuals involved in subjecting female
minors to genital mutilation to claim that they are exempt from liability for civil battery because they
lacked the required intent to harm or cause offensive contact.  This amendment eliminates that defense
in this context.  By doing so, it deters female genital mutilation of female minors by making it clear that
those performing those acts against female minors are subject to civil liability. 

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Civil Code section 1708.5 to read as follows:

§ 1708.51
2

(a) A person commits a sexual battery who does any of the following:3
4

(1) Acts with the intent to cause a harmful or offensive contact with an intimate part of5
another, and a sexually offensive contact with that person directly or indirectly results.6

(2) Acts with the intent to cause a harmful or offensive contact with another by use of7
his or her intimate part, and a sexually offensive contact with that person directly or indirectly8
results.9

(3) Acts with the intent to circumcise, excise, or infibulate the whole or any part of the10
labia majora, labia minora or clitoris of a minor female.  A surgical operation is not a violation of11
this section if the operation is medically necessary and performed by a licensed health care12
professional.13

(4) Acts to cause an imminent apprehension of the conduct described in paragraph (1),14
or (2), or (3) and a sexually offensive contact with that person directly or indirectly results.15

(b) A person who commits a sexual battery upon another is liable to that person for16
damages, including, but not limited to, general damages, special damages, and punitive17
damages.18

(c) The court in an action pursuant to this section may award equitable relief, including,19
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but not limited to, an injunction, costs, and any other relief the court deems proper.20
(d) For the purposes of this section "intimate part" means the sexual organ, anus, groin,21

or buttocks of any person, or the breast of a female.22
(e) The rights and remedies provided in this section are in addition to any other rights23

and remedies provided by law.24
(f) For purposes of this section "offensive contact" means contact that offends a25

reasonable sense of personal dignity.26

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Women Lawyers Association of Los Angeles

STATEMENT OF REASONS:

Existing Law: Presently, persons who perform female genital excisions have done so with impunity.  It
has been difficult, if not impossible, to prove "intent to cause a harmful or offensive" touching when the
act, a rite of passage, purports to "protect" females (from promiscuity), not harm them.

In 1996, Congress passed the "Federal Prohibition of Female Genital Mutilation Act," which recognizes
that female genital mutilation is carried out in this country by certain cultural and religious groups.  The
Act contains criminal penalties (18 U.S.C. § 116), but is difficult to enforce.  North Dakota (N.D.
Cent. Code § 12.1-3601 (1997)), Delaware (Del. Code Ann. tit. 11 § 780 (1996)), Minnesota (Minn.
Stat. § 144.3822 (1996)), Illinois (Ill. Pub. Act 90-88 H.B. 106 (1997)) and Tennessee (Tenn. Code
Ann. § 39-13-10 (1996)) have all addressed this issue, and the World Health Organization advocates a
global ban.

This Resolution: Would make female genital excision a sexual battery.

The Problem: 100 million women worldwide have been subjected to genital mutilation across Africa,
western and southern Asia, and Muslim countries.  California is home to a large population of persons
who immigrate from these countries and engage in this practice.  Female genital excision, unlike male
circumcision, is not grounded in religious practice or health concerns.  It is performed on girls as young
as six, new menstruants, women who have given birth, and women who are widowed or divorced in
order to subjugate their sexual activity.  

No parent, husband, or practitioner should have the right to consent to or perform a superfluous
clitoridectomy or infibulation on behalf of a minor female; it is medically indefensible and carries deadly
risks, including bleeding, infection, pain, damage to the urethra and anus, disfigurement, infertility, painful
intercourse, and death.

IMPACT STATEMENT:

The proposed resolution does not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT:   Lisa Stern, P.O. Box 361209, Los Angeles, CA
90036; phone (323) 936-8500, fax (323) 936-5300; email:  lawsternla@aol.com.

RESPONSIBLE FLOOR DELEGATE:  Lisa Stern
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RESOLUTION 01-09-02 
 

DIGEST 
War on Terrorism: Preservation of Civil Liberties 
Urges responsible governmental officials to carefully weigh the threat to individual freedoms when 
enacting anti-terrorism measures. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Reasons: 
This resolution urges responsible governmental officials to carefully weigh the threat to individual 
freedoms when enacting anti-terrorism measures.  This resolution should be disapproved because it 
lacks specific direction. 
 
This resolution asks the Conference to make a recommendation to "responsible governmental officials."  
It neither identifies those officials nor suggests any means or criteria by which those officials might be 
identified.  To whom should the Conference’s Executive Committee send this resolution if adopted? 
 
The resolution is vague in other respects as well.  Even if one were able to identify the officials to whom 
the resolution is directed, it does not provide a clear message to those officials.  It proposes no criteria 
to be employed by them when weighing an anti-terrorism measure against the threat to individual 
liberties.  It does not even cite any examples of instances in which the balance should have been struck 
in favor of individual liberties.  Although the statement of the problem refers to specific instances where 
the government “may” have gone too far, this specificity is not reflected in the resolution itself. 
 
The goal of ensuring that anti-terrorism measures do not unnecessarily abrogate, either inadvertently or 
purposefully, our individual freedoms in this difficult time is laudable.  As framed, however, this 
resolution will not advance that goal. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends to responsible governmental officials as 
follows: 
 

The Conference applauds the elected and appointed officials, civil servants, and law 1 
enforcement and military personnel who have shouldered the difficult task of protecting all of us 2 
from the very real dangers of terrorism.  However, as attorneys sworn to uphold the California 3 
and United States constitutions, we are very concerned that some of the measures enacted to 4 
date unduly threaten individual rights.  The Conference strongly urges responsible officials to 5 
carefully weigh the threat to individual freedoms when enacting and carrying out anti-terrorism 6 
measures.7 
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PROPONENT:  Santa Clara County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Anti-terrorism measures are unduly impacting civil liberties as described below. 
 
This Resolution:  Would exhort officials to weigh the threat to individual freedoms when creating anti-
terrorism measures. 
 
The Problem:  In the wake of the horror of September 11, our governmental and law enforcement 
officials have been challenged as never before.  The Conference of Delegates supports their efforts to 
ensure our safety and bring the perpetrators to justice. 
 
However, the Conference urges responsible officials to carefully weigh the threat to individual freedoms 
when enacting and carrying out anti-terrorism measures.  Following are instances in which the 
Conference believes our government may have gone too far. 
 
We are concerned by the fact that hundreds of suspects and material witnesses—only a few of whom 
have been charged with crimes related to the 9-11 attacks—have been held for months on secret 
evidence.  This is inimical to a properly informed populace. 
 
Further, DOJ has authorized law enforcement to listen in on these individuals’ confidential attorney-
client communications.  Without confidentiality, these detainees will not speak frankly to their attorneys, 
compromising their defense.  The order also subverts the balance of powers by evading judicial review 
of this eavesdropping.  
 
In addition, these people may be tried by a fundamentally unfair court.  The President’s order 
establishing military commissions to try suspected terrorists raises significant due process concerns.  All 
defendants—whether U.S. citizens or not—should be tried before an independent and impartial tribunal.  
Further, military tribunals’ judgments should be reviewable by a civilian appeals court.  We have 
demanded no less for our own citizens tried abroad. 
 
The USA PATRIOT Act passed by Congress is also troubling.  It allows the domestic use of “sneak-
and-peek” searches to gather evidence under laws designed to obtain foreign intelligence information.  
The subjects of these searches are never notified unless a criminal prosecution is brought against them, 
and even then cannot challenge the basis for the secret warrant.  Nor are such warrants conditioned on 
a probable cause finding. 
 
The Act also allows for the detention and deportation of people engaging in innocent—and 
constitutionally protected—associational activity.  Further, it puts the CIA back in the business of 
domestic spying; this is especially problematic, given the CIA’s past use of FBI files to spy on 
thousands of innocent Americans. 
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Finally, under new DOJ policy, agencies are encouraged to withhold information sought under FOIA—
and are assured of DOJ’s support—whenever a “sound legal basis” exists for doing so.  In contrast, 
prior policy was to release information unless it was reasonably foreseeable that the release would be 
harmful.  The latter policy ensures openness in government while still providing for protection of 
important secrets. 
 
The Conference applauds those who have shouldered the difficult task of protecting all of us from the 
very real dangers of terrorism.  However, as attorneys sworn to uphold the Constitution, we are 
concerned that some of the measures enacted to date, including those detailed above, unduly threaten 
individual rights.  As such, they may be counter-productive to the War on Terrorism’s stated goal—
preserving freedom. 

 
IMPACT STATEMENT 
 
The proposed resolution is merely hortatory and does not affect any law, statute or rule. 

 
AUTHOR AND/OR PERMANENT CONTACT:  James Zahradka, 111 W. St. John Street, Suite 
315, San Jose, California 95113; (408) 280-2423. 
 
RESPONSIBLE FLOOR DELEGATE:  James Zahradka 
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RESOLUTION 1-10-2002 
 
DIGEST 
State Budget:  Equal Access to Legal Information Fund 
Adds a line item to the state budget to fund county law libraries and interlibrary cooperation. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
Reasons: 
This resolution adds a line item to the state budget to fund county law libraries and interlibrary 
cooperation.  This resolution should be approved in principle because it promotes equal access to justice 
while giving the state government flexibility in budgeting.  
 
County law libraries are a key component of ensuring equal access to justice, because they make 
available free legal information.  Current funding for county law libraries, which comes from a portion of 
trial court filing fees, is not always sufficient to fund the operation of the libraries, particularly in smaller 
counties.  Given their importance in ensuring equal access to law, the resolution correctly makes the state 
assume responsibility for funding county law libraries, as it has largely done for trial courts.  At the same 
time, the resolution recognizes that the amounts and recipients of the funding cannot be determined in a 
vacuum.  The resolution accordingly gives the Judicial Council discretion as to amounts and recipients, so 
other worthy goals and funding limitations can be taken into account.  
 
Similar to Resolution 1-11-2002. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to provide for 
funding of the county public law libraries as follows:  
 

As an item in the State budget, under Judiciary: 1 
[budget line item number]—For local assistance, Judiciary Schedule: 2 
([section number]) [schedule number] Equal Access to Legal Information Fund 10,000,000 3 
Provisions: 4 

[number].  In order to improve equal access to legal information and the fair administration 5 
of justice, the funds appropriated in Schedule [schedule number] are to be distributed by the 6 
Judicial Council through either the State Law Library, State Library’s Library Distribution Service, 7 
Judicial Center Law Library, or Council of California County Law Librarians (hereinafter 8 
“distributing agency”) to qualified county law libraries as defined in Sections 6301 through 6365 of 9 
the Business and Professions Code, to be used for library services to persons seeking legal 10 
information as defined in Section 6360 of the California Business and Professions Code and 11 
through interlibrary cooperation, both between county law libraries and as defined in the Library of 12 
California Act.  The Judicial Council shall approve awards made by the [distributing agency] if the 13 
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council determines that the awards comply with statutory and other relevant guidelines.  No more 14 
than 5 percent of the funds shall be expended for administrative expenses.  Up to 10 percent of the 15 
remaining funds shall be used for joint projects between the county law libraries or between county 16 
law libraries and their respective courts in order to improve the efficiency of the justice system or to 17 
gain savings through cooperation acquisitions.  The remaining funds shall be distributed to qualifying 18 
county law library programs on the basis of population served (i.e., population of the county), 19 
except that the distributing agency may establish a required minimum amount to establish and 20 
maintain core services in smaller counties, as approved by the Judicial Council.  Funds dispersed to 21 
qualifying programs shall be handled in accordance to Sections 6320, and 6325 through 6326.  22 
The Judicial Council may establish additional reporting or quality control requirements consistent 23 
with Sections 6301 through 6365 of the California Business and Professions Code.  24 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS  
 
Existing Law:  County public law libraries are funded by a small portion of civil filing fees approved by 
each county board of supervisors. 
 
This Resolution:  This resolution is an alternative to the companion resolution for State funding of county 
public law libraries to insure a minimum level of legal information available to the public and should be 
considered together with it. 
 
The Problem:  County law libraries are an essential component of our judiciary system in that they help 
ensure equal access to justice for those who choose to represent themselves before a court of law.  As 
independent special districts, county law libraries lack the authority to generate needed revenue through 
the imposition of taxes.  County law libraries are almost entirely dependent upon civil filing fees to 
finance their operations.  Civil filing fees have not kept pace with the operations costs of county law 
libraries, causing some libraries to cut back hours of operation, reduce staff or cancel legal publications.  
County law libraries cannot adequately and properly provide services to Californians absent the 
provision of funding from the state.  (See, Dronet, G. and Dyer, C., “The County Public Law Library 
Funding Crisis and Solution” dated October 30, 2001.)  
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute, or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Gina Dronet, 1585 Coast Walk, La Jolla, CA 
92037 (858) 454-0577 gd@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE:  Gina Dronet 
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RESOLUTION 1-11-2002 
 
DIGEST 
State Budget:  Funding for County Law Libraries 
Adds legislation appropriating $11,400,000 in 2002-2003 and 2003-2004 for county law libraries. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Reasons: 
This resolution would add legislation appropriating $11,400,000 in 2002-2003 and 2003-2004 for 
county law libraries.  This resolution should be disapproved because it eliminates elected officials’ 
flexibility to set budget amounts in light of changing needs and available funds in a particular year.  
 
County law libraries are a key component of ensuring equal access to justice, because they make 
available free legal information.  Current funding for county law libraries, which comes from a portion of 
trial court filing fees, is not always sufficient to allow libraries to operate at an adequate level of service, 
particularly in small counties.  Given their importance in ensuring equal access to law, state funding of 
county law libraries is a worthy goal.  However, mandating a particular level of funding too inflexible.  
The Governor and the Legislature should be able to set the amount of funding each year in light of other, 
equally worthy state goals and the available funds in that year. 
 
Similar to Resolution 1-10-2002. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored appropriate 
funding for county public law libraries to read as follows:  
 

SECTION 1. The Legislature finds and declares as follows: 1 
(a)  County law libraries are an essential component of our judiciary system in that they 2 

help ensure equal access to justice for those who choose to represent themselves before a court 3 
of law. 4 

(b)  As independent special districts, county law libraries lack the authority to generate 5 
needed revenue through the imposition of taxes. 6 

(c)  County law libraries are almost entirely dependent upon civil filing fees to finance their 7 
operations. 8 

(d)  Civil filing fees have not kept pace with the operations costs of county law libraries, 9 
causing some libraries to cut back hours of operation, reduce staff or cancel legal publications.   10 

(e)  County law libraries cannot adequately and properly provide services to Californians 11 
absent the provision of funding from the state.   12 
 13 
SECTION 2. 14 
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An appropriation of 11,400,000 (eleven million four hundred thousand) dollars shall be 15 
made in Fiscal Year 2002-2003 to augment the operations funding of California’s county law 16 
libraries created under California Business and Professions Code sections 6300-6365.  These 17 
funds shall be distributed by the State Library to be deposited in the law library trust funds of the 18 
county law libraries. Each county law library shall receive a pro rata share of the funding, based 19 
on population, but every county law library shall receive at least a base amount of 50,000 (fifty 20 
thousand) dollars.  For purposes of this calculation, branches of county law libraries shall not be 21 
considered as separate county law libraries. 22 

An appropriation of 150,000 (one hundred fifty thousand) is to be made to the State 23 
Library to enable it to provide technical support to county law libraries, for purposes of 24 
implementing Section 4. 25 

A similar appropriation ($11.4 million) shall be made for Fiscal Year 2003-2004.  26 
Subsequent to that, the appropriation level would be refined to take into account the findings of 27 
the study noted below. 28 
 29 
SECTION 3. 30 

The funds distributed under this act shall be used to augment the basic operations of the 31 
county law libraries, including books, materials and electronic access to information for the 32 
libraries, library personnel, equipment, and supporting uses, such as supplies, insurance, etc.  The 33 
funds shall not be used for building and related expenses, as defined in Business and Professions 34 
Code section 6361.  Furthermore, by acceptance of these funds, each board of law library 35 
trustees shall guarantee that it shall not lessen the proportion of its other funds in the law library 36 
trust fund being used for basic operations, except that, through memorandum of understanding 37 
with the State Librarian, a board of law library trustees may alter the proportion of its other funds 38 
being used for the purposes defined in section 6361 or other purposes. 39 
 40 
SECTION 4. 41 

A county law library accepting these funds shall adopt a policy to provide computer 42 
access for on-line information for library users and staff.  Funds distributed under this act may be 43 
used for this purpose, including additional telecommunications costs required to complete online 44 
connections, even though such costs would otherwise be defined as building and related expenses 45 
under Business and Professions Code 6361. 46 
 47 
SECTION 5. 48 

Progress reports shall be made as required by the State Librarian. 49 
 50 
SECTION 6. 51 

A one-time appropriation of $150,000 shall be made for the State Librarian, in 52 
consultation leadership from the county law libraries (the Council of California County Law 53 
Librarians (CCCLL) and the California Conference of County Law Library Trustees and 54 
Librarians (CCCLLTL)), to hire a consultant to study California’s county law libraries and report 55 
back to the Legislature, the Governor, and the State Librarian with regard to the needs of the 56 
county law libraries for funding, for training and advice, for buildings and space, etc. The 57 
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consultant would be utilized to meet with different county law libraries and other constituent 58 
groups, to conduct research on the various funding options available to county law libraries, to 59 
determine the practical and political realities that must be faced, and to help the CCCLL and the 60 
CCCLLTL reach a consensus on what is best for the county law libraries and the State as a 61 
whole.  As a final act, the consultant will help the State Librarian draft legislation based on that 62 
consensus.63 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:   San Diego County Bar Association 
 
STATEMENT OF REASONS  
 
Existing Law:  Existing law does not provide for state funding of county public law libraries.   
 
This Resolution:  This resolution would  unify the county public law library system throughout the State 
of California similar to the unified court system for the purpose of providing a minimum level of public 
legal information for the public. 
 
The Problem:  County law libraries are an essential component of our judiciary system in that they help 
ensure equal access to justice for those who choose to represent themselves before a court of law.  As 
independent special districts, county law libraries lack the authority to generate needed revenue through 
the imposition of taxes.  County law libraries are almost entirely dependent upon civil filing fees to 
finance their operations.  Civil filing fees have not kept pace with the operations costs of county law 
libraries, causing some libraries to cut back hours of operation, reduce staff or cancel legal publications.  
County law libraries cannot adequately and properly provide services to Californians absent the 
provision of funding from the state.  (See, Dronet, G. and Dyer, C., “The County Public Law Library 
Funding Crisis and Solution” dated October 30, 2001.) 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute, or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Gina Dronet, 1585 Coast Walk, La Jolla, CA 
92037 (858) 454-0577 gd@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE:  Gina Dronet 
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RESOLUTION 2-01-2002

DIGEST
Corporations:  Contracts with Directors
Amends Corporations Code section 310 to permit transactions or contracts between a
corporation and one or more of its directors to be approved by unanimous written consent of the
board or committee.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
Amends Corporations Code section 310 to permit transactions or contracts between a
corporation and one or more of its directors to be approved by unanimous written consent of the
board or committee.  This resolution should be disapproved because it is unnecessary.   

So long as the board or committee is fully informed of the material facts of the transaction and of
the director’s interest in it, Corporations Code section 310 authorizes a board of directors or a
committee to approve a contract between the corporation and one of its directors.  “An action
required or permitted to be taken by the board may be taken without a meeting, if all members of
the board shall individually or collectively consent in writing to that action.”  (Corp. Code, §
307, subd. (b).)  The same rule applies to a committee of a board of directors.  (Id., subd. (c).)

Accordingly, the Corporations Code already provides that a contract between a corporation and
an interested director may be approved by written consent rather than at a meeting.  The
proposed amendment to section 310 adds nothing. 

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Corporations Code section 310 to read as follows:

§3101
(a) No contract or other transaction between a corporation and one or more of its2

directors, or between a corporation and any corporation, firm or association in which one or3
more of its directors has a material financial interest, is either void or voidable because such4
director or directors or such other corporation, firm or association are parties or because5
such director or directors are present at the meeting of the board or a committee thereof6
which authorizes, approves or ratifies the contract or transaction if7

(1) The material facts as to the transaction and as to such director’s interest are fully8
disclosed or known to the shareholders and such contract or transaction is approved by the9
shareholders (Section 153) in good faith, with the shares owned by the interested director or10
directors not being entitled to vote thereon, or11

(2) The material facts as to the transaction and as to such director’s interest are fully12
disclosed or known to the board or committee, and the board or committee authorizes,13
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approves or ratifies the contract or transaction in good faith by (A) a vote sufficient without14
counting the vote of the interested director or directors or (B) the written consent of all15
members of the board or committee, including the interested member or members of the16
board or committee and in either case the contract or transaction is just and reasonable as to17
the corporation at the time it is authorized, approved or ratified, or18
(3) As to contracts or transactions not approved as provided in paragraph (1) or (2) of this19
subdivision, the person asserting the validity of the contract or transaction sustains the20
burden of proving that the contract or transaction was just and reasonable as to the21
corporation at the time it was authorized, approved or ratified.  A mere common directorship22
does not constitute a material financial interest within the meaning of this subdivision.  A23
director is not interested within the meaning of this subdivision in a resolution fixing the24
compensation of another director as a director, officer of employee of the corporation,25
notwithstanding the fact that the first director is also receiving compensation from the26
corporation.27

(b) No contract or other transaction between a corporation and any corporation or28
association of which one or more of its directors are directors is either void or voidable29
because such director or directors are present at the meeting of the board or a committee30
thereof which authorizes, approves or ratifies the contract or transaction, if31

(1) The material facts as to the transaction and as to such director’s other32
directorship are fully disclosed or known to the board or committee, and the board or33
committee authorizes, approves or ratifies the contract or transaction in good faith by a vote34
sufficient without counting the vote of the common director or directors or the contract or35
transaction is approved by the shareholders (Section 153) in good faith, or36

(2) As to contracts or transactions not approved as provided in paragraph (1) of this37
subdivision, the contract or transaction is just and reasonable as to the corporation at the38
time it is authorized, approved or ratified.  39
This subdivision does not apply to contracts or transactions covered by subdivision (a).40

(c) Interested or common directors may be counted in determining the presence of a41
quorum at a meeting of the board or a committee thereof which authorizes, approves or42
ratifies a contract or transaction.43

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Santa Clara County Bar Association

STATEMENT OF REASONS

Existing Law:  California Corporations Code Section 310(a) sets forth the requirements for
approving by means of a vote of the members of the board of directors, a committee of the board
of directors or shareholders a contract or transaction between a corporation and one or more of
its directors.

This Resolution:  Would set forth the requirements for approving such a contract or transaction
by the board of directors or a committee of the board of directors by the unanimous written
consent of the board or committee members.
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The Problem:  Section 310(a) permits a contract or other transaction between a corporation and
one or more of its directors to be approved by a vote of the directors, members of a committee of
the board or the shareholders of the corporation.  It is often convenient for a board of directors or
a committee of the board to approve a contract or transaction by written consent, but Section
310(a) does not authorize such approval where the contract or transaction is between the
corporation and one or more of its directors.  This resolution would permit approval of such
contracts and transactions by written consent in addition to the existing methods.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Karl D. Chandler, 60 South Market Street,
Suite 1400, San Jose, California 95113; (408) 947-2425

RESPONSIBLE FLOOR DELEGATE:  Karl D. Chandler

COUNTERARGUMENTS

SACRAMENTO COUNTY BAR ASSOCIATION

The proposed resolution is unnecessary because the board of directors may already act by
written consent in lieu of a vote taken at a meeting.  California Corporations Code section 
307(b) says  “Any action required or permitted to be taken by the board maybe taken without a
meeting, if all members of the board shall individually or collectively consent in writing to that
action.  … The action by written consent or consents shall have the same force and effect as a
unanimous vote of the directors.”  Section 307(b) places no limits or restrictions on the board’s
ability to act by written consent and thus already encompasses ratification of the transactions
described in Corporations Code section 310.  

To the extent Corporations Code section 310 permits these contracts/transactions to be ratified
by a committee of the board of directors, section 307(c) also permits action by written consent of
a committee of the board in the same manor as the board of directors, mutatis mutandis.

SAN DIEGO COUNTY BAR ASSOCIATION

The conflicts of interest inherent in a transaction between a corporation and one of its directors
necessitate a higher degree of scrutiny than other transactions. This amendment not only would
allow contracts with directors to be approved by the unanimous written consent of the full board
of directors, but also by a committee of less than the full board. Thus, it would not only make it
easier to obtain the approval of the board of directors to self serving contracts by eliminating the
opportunity for discussion at a meeting, but it would also permit such decisions to be made by a
minority of board members without discussion. The recent Enron debacle and other similar
fiascos involving boards which failed to act in the best interest of the corporation amply illustrate
why a resolution which would make approval of insider transactions easier is a bad idea.
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RESOLUTION 2-02-2002 
 
DIGEST 
Surviving Entity in Merger:  Status as Assignee of Record of Disappearing Judgment Creditor 
Amends Corporations Code section 1109 to provide that if a judgment creditor disappears in a merger, 
the survivor becomes an “assignee of record” upon filing certified merger documents where judgment 
was entered. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Reasons: 
This resolution amends Corporations Code section 1109 to provide that if a judgment creditor 
disappears in a merger, the survivor becomes an “assignee of record” upon filing certified merger 
documents where judgment was entered.  This resolution should be disapproved because no provision 
is made for identifying the affected judgment. 
 
The assignee of a judgment creditor must become an “assignee of record” to enforce the judgment.  
Under Code of Civil Procedure section 673, an assignee can meet this requirement by filing an 
assignor’s acknowledgment that clearly identifies the judgment, the parties to it, and the rights assigned.   
 
In a merger, the survivor normally is vested with all assets of the disappearing entity, and recording or 
filing merger documents or certificates is often the means to confirm the shift.  However, particularly 
where a case involves many parties and a court’s file is voluminous, the effect of filing merger documents 
with the court might not be readily apparent.   
 
Therefore, though its objective is sound, this resolution is deficient because it does not require that the 
agreement or certificate of merger expressly state that the successor is the assignee of a specified 
judgment against an identified party.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend 
Corporations Code section 1109 to read as follows: 
 

§1109 1 

    (a) Whenever a domestic or foreign corporation or domestic or foreign other business entity 2 

having any real property in this state merges or consolidates with another domestic or foreign 3 

corporation or other business entity pursuant to the laws of this state or of the state or place in 4 

which any constituent party to the merger was incorporated or organized, and the laws of the 5 

state or place of incorporation or organization (including this state) of any disappearing party to 6 

the merger provide substantially that the making and filing of the agreement of merger or 7 
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consolidation or certificate of ownership or certificate of merger vests in the surviving or 8 

consolidated party to the merger all the real property of any disappearing party to the merger, the 9 

filing for record in the office of the county recorder of any county in this state in which any of the 10 

real property of that disappearing party to the merger is located of a copy of the agreement of 11 

merger or consolidation or certificate of ownership or certificate of merger, certified by the 12 

Secretary of State or an authorized public official of the state or place pursuant to the laws of 13 

which the merger or consolidation is effected, shall evidence record ownership in the surviving or 14 

consolidated party to the merger, of all interest of the disappearing party to the merger in and to 15 

the real property located in that county. 16 

   (b) Whenever a domestic or foreign corporation or domestic or foreign other business entity 17 

which is a judgment creditor as a result of a judgment entered by any court of this state,  merges 18 

or consolidates with another domestic or foreign corporation or other business entity pursuant to 19 

the laws of this state or of the state or place in which any constituent party to the merger was 20 

incorporated or organized, and the laws of the state or place of incorporation or organization 21 

(including this state) of any disappearing party to the merger provide substantially that the making 22 

and filing of the agreement of merger or consolidation or certificate of ownership or certificate of 23 

merger vests in the surviving or consolidated party to the merger all the property of any 24 

disappearing party to the merger, the filing for record with the clerk of the court which entered the 25 

judgment in favor of that disappearing party to the merger of a copy of the agreement of merger 26 

or consolidation or certificate of ownership or certificate of merger, certified by the Secretary of 27 

State or an authorized public official of the state or place pursuant to the laws of which the merger 28 

or consolidation is effected, shall make the surviving or consolidated party to the merger an 29 

assignee of record of the disappearing party as provided in Code of Civil Procedure Section 673. 30 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  An assignee of a judgment creditor is not allowed to enforce the assigned judgment until 
an acknowledgment of assignment of the judgment is filed or the assignee otherwise becomes an 
“assignee of record.” (Code of Civil Procedure, section 681.020.) Code of Civil Procedure, section 
673 sets out the requirements for an acknowledgment of assignment of a judgment. In general this 
instrument has to contain information identifying the judgment creditor and judgment debtor, the court 
and case in which the judgment was entered, and relevant dates. The document must be executed with 
the same formalities as a deed. Subdivision (d) of Code of Civil Procedure, section 673 provides that 
such an acknowledgment is not the exclusive means by which an assignee can become an assignee of 
record. When a judgment creditor corporation “disappears” in a merger, the asset represented by the 
judgment becomes the asset of the surviving entity. There is no provision spelling out how the surviving 
entity can become an assignee of record.  
This Resolution:  This resolution adds subdivision (b) to Corporations Code, section 1109 providing 
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that filing of specified merger documents with the clerk of court which entered a judgment in favor of the 
disappearing entity will suffice to make the surviving entity an assignee of record for purposes of 
enforcing the judgment. 
 
The Problem:  Code of Civil Procedure, section 681.020 prohibits an assignee of a judgment from 
enforcing the judgment until the assignee has become an assignee of record. One method of becoming 
an assignee of record is to file an acknowledgment of the assignment in the form provided by Code of 
Civil Procedure, section 673 subdivisions (a) through (c). Other methods of becoming an assignee of 
record are allowed but not specified. 
 
Once a merger is completed, a disappearing entity in whose favor a judgment was entered ceases to 
exist and the surviving entity succeeds without other transfer to all of the rights and property of the 
disappearing entity. (Corporations Code, section 1107(a).) There is no way for a clerk of court or a 
judgment debtor to know of the merger. It is reasonable to require that the surviving entity notify the 
clerk of court about the fact of the merger as a prerequisite to obtaining the assistance of the court in 
enforcing the judgment. There should be something in the court file to let the judgment debtor know that 
the entity trying to collect the judgment is truly entitled to do so. 
 
IMPACT STATEMENT 
 
The proposed resolution does not affect any other statute, rule or regulation. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick H. Fabian, Law Office of Patrick H. 
Fabian One Embarcadero Center, Suite 500, San Francisco, CA 94111, Telephone: (415) 296-9400, 
Facsimile: (510) 525-5517, E-mail phf@phfabian.com.. 
 
RESPONSIBLE FLOOR DELEGATE:  Patrick H. Fabian 
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RESOLUTION 2-03-2002 
 
DIGEST 
Franchise Actions:  Venue of Action by Franchisee in County of Franchise 
Amends Corporations Code section 31302.5 to provide that no franchise agreement shall alter the 
venue of an action for violation of Corporations Code section 31220. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
Reasons: 
This resolution amends Corporations Code section 31302.5 to provide that no franchise agreement 
shall alter the venue of an action for violation of Corporations Code section 31220.  This resolution 
should be approved in principle because it would protect California franchisees from contractual 
requirements that call for disputes to be litigated in remote and inconvenient fora. 
 
Franchise agreements often contain forum selection clauses that require disputes to be litigated in a 
forum outside of California. The unequal bargaining power inherent in franchise relationships usually 
prevents franchisees from negotiating or resisting those clauses. Those clauses are usually extremely 
disadvantageous to franchisees, because the franchisees are often individuals or small businesses lacking 
the resources to litigate in remote jurisdictions.  Prohibiting the enforcement of those clauses will not 
unduly harm the franchisors, because they are already doing business in California.  Nor will it impair the 
interests of the designated forum, because it bears no relation to the conduct of the franchisee’s business 
in California.  
 
In Wimsatt v. Beverly Hills Weight Etc. Internat., Inc. (1995) 32 Cal.App.4th 1511, the court held 
that a provision in a franchise agreement that called for disputes to be litigated in Virginia might violate 
the anti-waiver provisions of the California Franchise Investment Law.  These provisions, which are 
intended to provide protections to franchisees, might be lost if the franchisee is required to litigate in 
another state. 
 
Given the protective nature of the Franchise Investment Law, it could be argued that the resolution 
should mandate California forums in all franchise actions.  However, the protection of the right of free 
association embodied in Corporations Code section 31220 is one of the most important given by the 
Franchise Investment Law.  At least in the context of disputes over free association, the Wimsatt 
court’s concern for fairness and protection should be codified to remove any doubt as to the right of 
California franchisees to enforce that section within this state. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend 
Corporations Code section 31302.5 as follows:  
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§31302.5 1 
 (a) Any person who violates Section 31220 may be sued in the superior court in the county 2 
in which the defendant resides or where a franchise affected by the violation does business, for 3 
temporary and permanent injunctive relief and for damages, if any, and the costs of suit, including 4 
reasonable attorneys' fees.  A plaintiff shall not be required to allege or prove that actual damages 5 
have been suffered in order to obtain injunctive relief.  No agreement shall alter venue in an action 6 
under Section 31220. 7 
 (b) No action shall be maintained to enforce any liability created under Section 31220 unless 8 
brought before the expiration of two years after the violation upon which it is based or the 9 
expiration of one year after the discovery by the plaintiff of the facts constituting such violation, 10 
whichever occurs first. 11 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS  
 
Existing Law:  The Franchise Law does not give franchisees the option to require venue of disputes with 
franchisors in the California county where they do business. 
 
This Resolution:  This resolution nullifies contractual provisions that otherwise would require venue of 
franchise actions out-of-state.  
 
The Problem:  Franchise agreements with out-of-state franchisors universally mandate venue of disputes 
with franchisees out-of-state in jurisdictions advantageous to the franchisors.  It is unfair to force 
franchisees in California to go out of state to litigate such disputes when the multi-state nature of the 
franchisor’s business better equips the franchisor for litigation in different states.  America Online, Inc. 
v. Superior Court (2001) 90 Cal. App. 4th 1, held that mandating venue outside California may be 
voidable if California public policy protections for its citizens are better than those in the contractual 
state. This amendment furthers that public policy and eliminates the possibility of inconsistent conclusions 
about those protections. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Robert H. Lynn, Lynn, Stock & Stephens, LLP, 
2445 Fifth Avenue, St. 330, San Diego, CA 92101, (619) 234-5488, rlynn@lsslawfirm.com 
 
RESPONSIBLE FLOOR DELEGATE:  Robert H. Lynn 
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RESOLUTION 2-04-2002

DIGEST
Home Solicitation Contracts: Exemption for Architects and Engineers
Amends Civil Code section 1689.5 to exempt licensed architects and engineers from the
provisions of the home solicitation contracts law.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends Civil Code section 1689.5 to exempt licensed architects and engineers
from the provisions of the home solicitation contracts law. This resolution should be disapproved
because it is inconsistent with the intent of the home solicitation statutes.

In general, contracts for goods and services that are made in the home of the customer are “home
solicitation” contracts. (Civ. Code, § 1689.5.)  With certain enumerated exceptions, any home
solicitation contract may be rescinded by the customer within three business days of executing a
contract that notifies the customer of his or her right to do so.  (Id., §§ 1689.6, subd. (a), &
1689.7.)  The purpose of the home-solicitation contract law is to protect consumers against both
the pressures that typically can arise when a salesman suddenly appears at a buyer's home and
the equally serious pressure that arises from the fact that the seller may be an intimidating
presence once inside the buyer's home.  (Weatherall Aluminum Products v Scott (1977) 71
Cal.App.3d 245, 248.)

The resolution would add architects and engineers to the list of professions that are statutorily
exempted from that law, but has not offered convincing justification for doing so.  Like other
providers of goods or services, architects and engineers standing in a person’s home pressuring
them to sign a remodeling contract could exert undue influence.  If the risk of rescission is too
great, architects and engineers can simply enter into their contracts in their own place of
business.  Alternatively, they may limit their risk to three days by giving the requisite notice of
the consumer’s right to rescind, either in their contracts or in a separate notice. The benefit of
protecting consumers, especially in emergency situations such as might be occasioned by
earthquakes or other natural disasters, outweighs the minimal burden to these professionals.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Civil Code section 1689.5 to read as follows:

§1689.51
As used in Sections 1689.6 to 1689.11, inclusive, and in Section 1689.14:2
(a) "Home solicitation contract or offer" means any contract, whether single or3

multiple, or any offer which is subject to approval, for the sale, lease, or rental of goods or4
services or both, made at other than appropriate trade premises in an amount of twenty-five5
dollars ($25) or more, including any interest or service charges.  "Home solicitation6
contract" does not include any contract under which the buyer has the right to rescind7
pursuant to Title 1, Chapter 2, Section 125 of the Federal Consumer Credit Protection Act8
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(P.L.  90-321) and the regulations promulgated pursuant thereto, or any contract for repair9
services with a contractor who is duly licensed pursuant to Chapter 9 (commencing with10
Section 7000) of Division 3 of the Business and Professions Code, if (1) the contract price is11
less than one hundred dollars ($100), (2) the negotiation between the parties was initiated by12
the prospective buyer, and (3) the contract contains a written and dated statement signed by13
the prospective buyer stating that the negotiation between the parties was initiated by the14
prospective buyer.15

(b) "Appropriate trade premises," means premises where either the owner or seller16
normally carries on a business, or where goods are normally offered or exposed for sale in17
the course of a business carried on at those premises.18

(c) "Goods" means tangible chattels bought for use primarily for personal, family, or19
household purposes, including certificates or coupons exchangeable for these goods, and20
including goods that, at the time of the sale or subsequently, are to be so affixed to real21
property as to become a part of the real property whether or not severable therefrom, but22
does not include any vehicle required to be registered under the Vehicle Code, nor any23
goods sold with this vehicle if sold under a contract governed by Section 2982, and does not24
include any mobilehome, as defined in Section 18008 of the Health and Safety Code, nor25
any goods sold with this mobilehome if either are sold under a contract subject to Section26
18036.5 of the Health and Safety Code.27

(d) "Services" means work, labor and services, including, but not limited to, services28
furnished in connection with the repair, restoration, alteration, or improvement of residential29
premises, or services furnished in connection with the sale or repair of goods as defined in30
Section 1802.1, and courses of instruction, regardless of the purpose for which they are31
taken, but does not include the services of architects, engineers, attorneys, real estate32
brokers and salesmen, securities dealers or investment counselors, physicians, optometrists,33
or dentists, nor financial services offered by banks, savings institutions, credit unions,34
industrial loan companies, personal property brokers, consumer finance lenders, or35
commercial finance lenders, organized pursuant to state or federal law, that are not36
connected with the sale of goods or services, as defined herein, nor the sale of insurance that37
is not connected with the sale of goods or services as defined herein, nor services in38
connection with the sale or installation of mobilehomes or of goods sold with a mobilehome39
if either are sold or installed under a contract subject to Section 18036.5 of the Health and40
Safety Code, nor services for which the tariffs, rates, charges, costs, or expenses, including41
in each instance the time sale price, is required by law to be filed with and approved by the42
federal government or any official, department, division, commission, or agency of the43
United States or of the state. 44

(e) "Business day" means any calendar day except Sunday, or the following business45
holidays:  New Year's Day, Washington's Birthday, Memorial Day, Independence Day,46
Labor Day, Columbus Day, Veterans' Day, Thanksgiving Day, and Christmas Day.  47

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: BAR ASSOCIATION OF SAN FRANCISCO

STATEMENT OF REASONS

Existing Law:  The law requires contracts coming within the definition of a “Home solicitation
contract” to meet certain formatting requirements and to contain a notice of the buyer’s right to
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cancel the contract within certain time periods. If the contract or offer does not contain a notice
of the buyer’s right to cancel, the cancellation period does not commence to run until notice
meeting the statutory requirements is given to the buyer. The principal defining characteristic of
a “home solicitation contract” is that the contract is made at other than “appropriate trade
premises”.  The law presently exempts attorneys, real estate brokers and salesmen, securities
dealers, physicians, and other regulated professionals and entities. Architects and engineers
although required to be licensed by the state are not exempt.

This Resolution:  Exempts licensed architects and engineers from the provisions of the home
solicitation contracts law.

The Problem:  A contract for architectural services signed at the architect’s office is not a home
solicitation contract. The same contract signed at the client’s property is, technically, within the
definition of a home solicitation contract. Architects usually use forms of agreement which have
been developed over the years by the American Institute of Architects. These form agreements
do not contain the statutory notice of the client’s right to cancel. If the last signature is placed on
the agreement at the client’s residence, the client can wait until the architect or engineer has
performed significant design work and then assert a right to cancel under the home solicitation
contract provisions.

The thrust of the statutory scheme is to protect homeowners from high pressure techniques of
door to door salesmen.(See Beley v. Municipal Court (1979) 100 Cal.App.3d 5, 7-8; Weatherall
Aluminum Products Co. v. Scott (1977) 71 Cal.App.3d 245, 248.) The services of licensed design
professionals is virtually never solicited door to door under pressure situations. An architect or
engineer providing services in connection with a residential project has to visit the client’s
property to take measurements and observe existing conditions. It may well be a matter of
convenience and courtesy to present the client with a contract for professional services at the
client’s residence rather than making the client come to the architect’s office. Creating a
cancellation right when the client signs the contract at home, but not if the client signs it at the
architect’s office is absurd. Exempting licensed professional engineers and architects from the
cancellation notice provisions of the home solicitation contract law will simply take away a
legalistic tool employed by cheapskates to shake down an overly trusting professional.

IMPACT STATEMENT

The proposed resolution does not affect any other statute, rule or regulation.

AUTHOR AND/OR PERMANENT CONTACT:  Patrick H. Fabian, Law Office of Patrick H.
Fabian One Embarcadero Center, Suite 500, San Francisco, CA 94111, Telephone: (415) 296-
9400, Facsimile: (510) 525-5517, E-mail phf@phfabian.com.

RESPONSIBLE FLOOR DELEGATE:  Patrick H. Fabian
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RESOLUTION 2-05-2002

DIGEST
Limitation on Damages for Post-Dated NSF Checks
Amends Civil Code section 1719 to prevent merchants from taking advantage of treble damage
remedies when they encourage their customers to use post-dated checks 

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE 

Reasons:
This resolution amends Civil Code section 1719 to prevent merchants from taking advantage of treble
damage remedies when they encourage their customers to use post-dated checks.  This resolution
should be approved in principle because it corrects an injustice in the application of Civil Code section
1719.

In general, Civil Code section 1719 provides that anyone who passes a check on insufficient funds is
liable to the payee for damages equal to three times the amount of the check, up to a maximum of
$1,500.  Knowing of that statutory sanction, some merchants encourage low-income customers, who
cannot afford down payments or qualify for credit cards, to purchase items using a series of post-dated
checks.  These merchants anticipate that one or more checks may not clear, in which case the
merchants obtain judgments for treble damages on each bad check.  The trebled debts are collected by
wage garnishment, placing an even greater burden on the hapless consumer.

The policy behind the NSF law is to give confidence that the check is “good” at the time it is presented. 
When the checks are post-dated, however, the merchant accepts them with the knowledge that they
are not “good” at that time, and that they are no more than promises to pay in the future. Therefore, the
policy considerations underlying the statute do not come into play. To the contrary, under those
circumstances the checks are equivalent to an installment contract, the breach of which does not expose
the consumer to treble damages.

This resolution removes the main incentive behind this predatory practice by allowing the consumer to
avoid the treble damages by proving that post-dated checks were used in the purchase of the item.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Civil Code section 1719 as follows: 

§17191
(a) (1) Notwithstanding any penal sanctions that may apply, any person who passes a2

check on insufficient funds shall be liable to the payee for the amount of the check and a service3
charge payable to the payee for an amount not to exceed twenty-five dollars ($25) for the first4
check passed on insufficient funds and an amount not to exceed thirty-five dollars ($35) for5
each subsequent check to that payee passed on insufficient funds.6

(2) Notwithstanding any penal sanctions that may apply, any person who passes a7
check on insufficient funds shall be liable to the payee for damages equal to treble the amount of8
the check if a written demand for payment is mailed by certified mail to the person who had9
passed a check on insufficient funds and the written demand informs this person of (A) the10
provisions of this section, (B) the amount of the check, and (C) the amount of the service11
charge payable to the payee.  The person who had passed a check on insufficient funds shall12
have 30 days from the date the written demand was mailed to pay the amount of the check, the13
amount of the service charge payable to the payee, and the costs to mail the written demand for14
payment.  If this person fails to pay in full the amount of the check, the service charge payable15
to the payee, and the costs to mail the written demand within this period, this person shall then16
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be liable instead for the amount of the check, minus any partial payments made toward the17
amount of the check or the service charge within 30 days of the written demand, and damages18
equal to treble that amount, which shall not be less than one hundred dollars ($100) nor more19
than one thousand five hundred dollars ($1,500).  When a person becomes liable for treble20
damages for a check that is the subject of a written demand, that person shall no longer be21
liable for any service charge for that check and any costs to mail the written demand.22

(3) Notwithstanding paragraphs (1) and (2), a person shall not be liable for the service23
charge, costs to mail the written demand, or treble damages if he or she stops payment in order24
to resolve a good faith dispute with the payee or the payee accepted more than one check at25
the same time from the payor and at least one of them was post-dated.  The payee is entitled to26
the service charge, costs to mail the written demand, or treble damages only upon proving by27
clear and convincing evidence that there was no good faith dispute, as defined in subdivision28
(b).  The payor bears the burden of proving that the payee accepted more than one check at29
the same time from the payor and at least one of them was post-dated.30

31
[Subdivisions (a)(4) through (a)(6) and (b) through (k), remain unchanged]32

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:   San Diego County Bar Association

STATEMENT OF REASONS 

Existing Law:  The law allows treble damages for NSF checks regardless of whether the payee is a bona
fide payee or not.

The Problem:  The NSF check treble damage provision has led to a cottage industry of creditors
accepting many post-dated checks from debtors as their down payments for goods precisely because
the debtor then does not have the cash for the down payment.  These circumstances put the payee on
notice that the checks are NSF and that the debtor is likely to default on them and the contract. 
Nonetheless, the law as written allows these creditors to sue on each separate NSF check and collect
the full amount of treble damages for each check.  (See, P.H. Automotive Holding Corp. dba Pacific
Honda v. Debra Clark (July 3, 2001) San Diego Superior Court Case No. SC113579, in which the
creditor admitted to filing at least 120 similar actions for compensatory and treble damages and
obtaining approximately $180,000 in judgments from the technique of accepting multiple post-dated
checks for the down-payment on the purchase of consumer goods).

This Resolution:  This resolution would clarify that only bona fide creditors qualify for treble damages
for NSF checks. 

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute, or rule. 

AUTHOR AND/OR PERMANENT CONTACT:  Gina Dronet, 1585 Coast Walk, La Jolla, CA
92037 (858) 454-0577 gd@san.rr.com; Ronald Carrico, 3955 Falcon Street, San Diego, CA 92103
(619) 297-8330 carrico@inetworld.net

RESPONSIBLE FLOOR DELEGATE:  Ronald W. Carrico
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RESOLUTION 2-06-2002

DIGEST
Usury:  Restriction on Real Estate Broker Exemption
Amends Civil Code section 1916.1 to require that, to be exempt from the Constitutional cap on loan
interest rates, a real estate broker must be operating within his or her licensed capacity.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends Civil Code section 1916.1 to require that, to be exempt from the Constitutional
cap on loan interest rates, a real estate broker must be operating within his or her licensed capacity. 
This resolution should be disapproved because it conflicts with Article XV Section 1 of the California
Constitution by limiting the scope of the broker exemption contained therein and is unnecessary in any
event.  

Section 1 of Article XV of the California Constitution sets a 10 percent cap on loan interest rates but
exempts several different classes of lenders, including “real estate brokers.”  This resolution would limit
that exemption to situations in which brokers are acting within the scope of their license.  By imposing
such a statutory limitation, this resolution appears to conflict with the Constitution, which contains no
such limitation.  Additionally the phrase “within the scope” of a real estate license is not defined in the
statute, in case law, or in this resolution.  Because the meaning of that phrase is not clear and would be
difficult to define, the proposed restriction would be equally difficult to enforce.  

Even if the resolution did not conflict with the Constitution and was not too vague to be enforced, it
would be unnecessary.  To qualify for the broker exemption a loan must be secured by liens in real
property. (Civ. Code, § 1916.1.) Therefore, casual “loan sharking” is unlikely. Furthermore, real estate
brokers are already well regulated by statute.  (See, e.g., Bus. & Prof. Code, § 10177 [fraudulent or
dishonest dealings, or crimes of moral turpitude]; Corp. Code, § 31000, et seq. [violation of the
Franchise Investment Law subjects the broker to penalties].)  Those statutes are sufficient to protect
the borrowing public from dishonest real estate brokers.  (Del Mar v. Caspe (1990) 222 Cal.App.3d
1316, 1325-1326, & fn. 3.) 

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Civil Code section 1916.1 as follows:

§1916.11
The restrictions upon rates of interest contained in Section 1 of Article XV of the2

California Constitution shall not apply to any loan or forbearance made or arranged by any3
person licensed as a real estate broker by the State of California, and secured, directly or4
collaterally, in whole or in part by liens on real property.  For purposes of this section, a loan or5
forbearance is arranged by a person licensed as a real estate broker when the broker (1) acts6
for compensation or in expectation of compensation for soliciting, negotiating, or arranging the7
loan for another, (2) acts for compensation or in expectation of compensation for selling,8
buying, leasing, exchanging, or negotiating the sale, purchase, lease, or exchange of real9
property or a business for another and (A) arranges a loan to pay all or any portion of the10
purchase price of, or of an improvement to, that property or business or (B) arranges a11
forbearance, extension, or refinancing of any loan in connection with that sale, purchase, lease,12
exchange of, or an improvement to, real property or a business, or (3) arranges or negotiates13
for another a forbearance, extension, or refinancing of any loan secured by real property in14
connection with a past transaction in which the broker had acted for compensation or in15
expectation of compensation for selling, buying, leasing, exchanging, or negotiating the sale,16
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purchase, lease, or exchange of real property or a business.  The term "made or arranged"17
includes any loan made by a person licensed as a real estate broker as a principal or as an18
agent for others, but whether or not only when the person is acting within the course and scope19
of such license.20

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:   San Diego County Bar Association

STATEMENT OF REASONS

Existing Law:  This statute currently allows brokers to essentially act as legal loan sharks.  This statute
resulted from the adoption of an amendment to the California Constitution in 1979 that exempted real
estate broker licensees from the usury restrictions in the Constitution. In re Lara, 731 F.2d 1455 (9th.
Cir. 1984). One reported case condoned an annual interest rate of 264%. Garcia v. Wetzel (1984)
159 Cal. App.3d 1093. The Legislature’s rationale for allowing brokers to make loans at unlimited
interest was that brokers were subject to regulation by the Department of Real Estate (DRE).
Legislative Findings. Stats. 1983, Ch. 307, §2. The current statute applies even if the broker is not
acting in a licensed capacity and loaning his or her own money. Del Mar v. Caspe (1990) 222 Cal.
App.3d 1316.

The Problem:  Brokers cannot be brought back under the usury restrictions without a constitutional
amendment. DRE will not intervene in a transaction where the broker is not acting in a licensed capacity
unless there is evidence of dishonesty, fraud or deceit with the intent to substantially benefit themselves
or substantially injure others. 

This Resolution:  This amendment would, at a minimum, require that the broker be operating in a
licensed capacity, with the enhanced duties of that status, when they loan money at a rate exceeding the
current usury law applied to all other California individuals.
IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Robert H. Lynn, Lynn, Stock & Stephens, LLP,
2445 Fifth Avenue, St. 330, San Diego, CA 92101, (619) 234-5488, rlynn@lsslawfirm.com.

RESPONSIBLE FLOOR DELEGATE:  Robert H. Lynn
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RESOLUTION 2-07-2002 
 
DIGEST 
Tax-Favored Benefit Plans:  Match California to Federal Treatment 
Adds Revenue and Taxation Code section 17025 to provide that, unless the Legislature affirmatively votes 
otherwise, California tax laws regarding “benefit plans” shall conform to changes in federal law. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
Reasons: 
This resolution adds Revenue and Taxation Code section 17025 to provide that, unless the Legislature affirmatively 
votes otherwise, California tax laws regarding “benefit plans” shall conform to changes in federal law.  This 
resolution should be approved because it facilitates tax planning. 
 
The Legislature generally conforms California law to federal tax provisions governing benefit plans.  However, 
when federal law changes but companion California amendments are delayed, taxpayers must deal with inconsistent 
standards or limits and may therefore lose some of the benefits of the federal amendments.   
 
This resolution (a) spares lawmakers the need to adopt amendments under time constraints and (b) allows taxpayers 
to organize their affairs optimally based on the federal regimen without waiting for the Legislature to act.  Although 
the Legislature can still depart from the federal template, it probably would only exercise that power rarely, so the 
default presumption of conformity makes sense.   
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to add 
Section 17025 to the Revenue and Taxation Code to read as follows: 
 

§ 17025 1 
Notwithstanding anything to the contrary in California law, California tax laws 2 

relating to benefit plans (as defined below) shall be construed as having the same deduction, 3 
contribution, and benefit limits, tax-exemptions, and substantive rules, as affording the same 4 
rights, and as having the same effective date provisions, as the tax laws of the United States, 5 
as they may be amended from time to time or interpreted by the United States government 6 
or the courts. The preceding sentence shall not apply with respect to any change in such laws 7 
or their interpretation to the extent explicitly provided by a prospectively effective 8 
amendment to this section setting forth the United States law or interpretation that California 9 
law is not to follow. "Benefit plans" shall mean any (a) individual retirement account, 10 
individual retirement annuity, or similar arrangement, or (b) any employer-sponsored, 11 
employer-maintained, or employer-affiliated arrangement providing compensation or other 12 
benefits to employees, that in either case is intended to be entitled to special tax treatment 13 
under the laws of the United States. 14 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Does not provide for conformity of California tax laws relating to benefit plans with federal benefit 
plan laws. 
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This Resolution:  Adds a new section to the Revenue and Taxation Code which creates automatic conformity of 
California tax law relating to benefit plans with federal benefit plan laws, unless the California legislature acts after 
passage of a federal statute to choose nonconformity. 
 
The Problem:  California taxpayers are unable to plan properly, and risk the loss of significant tax benefits, because 
current California tax law regarding benefit plans does not automatically conform to federal benefit plan laws. 
 
Typically, the California legislature eventually acts to amend California tax law relating to benefit plans to conform 
to federal benefit plan laws.  However, in the interim, California taxpayers are unable to plan properly and may face 
a permanent loss of tax benefits due to deadlines which fall between the enactment of the federal legislation and the 
California legislation establishing conformity with federal law. 
 
Importantly, this resolution preserves the power of the California legislature to elect not to conform any aspect of 
California tax law with federal benefits plan law.   
This resolution would change the default situation to one where the legislature has no need to rush through 
legislation to ensure conformity prior to the tax deadlines and ensures that no California taxpayer will be 
inadvertently harmed by any legislative delay in enacting such legislation.   
 
IMPACT STATEMENT 
 
This proposed resolution affects all California Revenue and Taxation Code sections related to benefit plans. 
 
AUTHOR AND/OR PRINCIPAL CONTACT:  Ed Schlatter, Knobbe, Martens, Olson & Bear, 620 Newport Center 
Drive, 16th Floor, Newport Beach, California 92660, (949) 760-0404. 
 
RESPONSIBLE FLOOR DELEGATE:  Ed Schlatter 
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RESOLUTION 2-08-2002 

 
DIGEST 

Insurance Agents and Brokers:  Maintenance of Records 

Amends Insurance Code section 1759.3 to increase from five to ten years the length of time insurance 
agents and brokers must retain records. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

Reasons: 

This resolution amends Insurance Code section 1759.3 to increase from five to ten years the length of 
time insurance agents and brokers must retain records.  This resolution should be disapproved because it 
would impose undue record keeping burdens upon insurance agents and brokers. 

 

The stated purpose of this resolution is to preserve insurance records during the ten-year repose period 
for latent construction defect claims.  (Code Civ. Proc., § 337.15, subd. (a).)  While preservation of 
records might be a good idea generally, the resolution, as presently worded, has several major 
drawbacks.  First, the resolution is not confined to construction policies, meaning that all insurance agents 
and brokers would be required to maintain all records pertaining to all areas of coverage, regardless of 
whether the limitations period had run on particular claims.  Second, the resolution does not distinguish 
between “occurrence” and “claims made” policies.  A “claims made” policy loses its relevance after the 
expiration date of the policy, since claims not reported during the policy period are not covered.  On the 
other hand, an “occurrence” policy is relevant past the expiration of the policy, since the policy covers 
acts and omissions occurring during the effective period regardless of when a claim is made or reported.  
It makes no sense to require both types of policy records to be maintained for the same amount of time.  
Finally, as a matter of practice, it would be extremely onerous for agents and brokers to be required to 
maintain ten years of records.  The burden of maintaining records during long limitations periods should fall 
on either the owner of the policy or the carrier, not on the representative who is simply acting as an agent 
for the carrier. 

 
TEXT OF RESOLUTION  
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend 
Insurance Code section 1759.3 to read as follows: 
 

§1759.3 1 
(a)  Every administrator shall maintain at its principal administrative office for the duration of the 2 

written agreement referred to in Section 1759.1 and five ten years thereafter adequate books and 3 
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records of all transactions between it, and insurers and insured persons.  The books and records shall 1 
be maintained in accordance with prudent standards of insurance recordkeeping.  The insurer shall retain 2 
the right to continuing access to the books and records of the administrator sufficient to permit the 3 
insurer to fulfill all of its contractual obligations to insured persons, subject to any restrictions in the 4 
written agreement between the insurer and administrator on the proprietary rights of the parties in the 5 
books and records. 6 

(b)  The commissioner shall have access to the books and records for the purpose of examination, 7 
audit, and inspection.  Any information contained in the books and records, including, but not limited to, 8 
the identity and addresses of policyholders and certificate holders, shall be confidential, except the 9 
commissioner may use the information in any proceedings instituted against the administrator. 10 

(c)  The commissioner may, after notice and hearing, promulgate reasonable rules and regulations 11 
specifying the manner and type of records to be maintained by administrators. 12 

(d)  (d) Every administrator shall keep and maintain the books and records required by this section 13 
and the regulations promulgated pursuant to this section.  Failure to keep or maintain the books and 14 
records as required shall be grounds for the suspension or revocation of the certificate of registration of 15 
the administrator.  The proceeding shall be conducted in accordance with Chapter 5 (commencing with 16 
Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code. 17 

  
 (Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Insurance Code section 1759.3 provides that insurance brokers and agents are required to 
keep records of transactions between insurers and insured persons for five years.   
 
This Resolution: This resolution would lengthen the applicable time for an insurance broker or agent  to 
retain its insurance records from five years to ten years to accommodate the statute of limitations in 
construction defect litigation. 
 
The Problem: Litigation concerning construction defects has a ten-year statute of limitations for latent 
defects against the original builder.  Oftentimes homeowners will bring suit against the original builder at or 
close to the ten-year time limit.  Establishing the identity of insurers, as well as the additional insured 
obligations of insurers, can be difficult when records have been destroyed.  All parties to the litigation 
benefit when adequate insurance coverage exists for potentially covered claims.  This resolution would 
increase the time that insurance brokers and agents are required to keep records from five years to ten 
years to preserve this important information. 
 
IMPACT STATEMENT: 

This proposed resolution does not affect any other law, statute or rule. 
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AUTHOR AND/OR PERMANENT CONTACT: W. Stuart Home, III, Jacobsen & McElroy, 3600 
American River Drive, Suite 160 Sacramento, California, 95864. (916) 971-4100; 
shome@jacobsenmcelroy.com  

 
RESPONSIBLE FLOOR DELEGATE:  W. Stuart Home, III  

 

COUNTERARGUMENT  

 

SAN DIEGO COUNTY BAR ASSOCIATION 

 

The extension of the requirement for maintaining all insurance records relating to health or life insurance from 
five (5) to ten (10) years simply to ensure that records be available in a relatively few cases involving 
construction defects would create a significant administrative burden upon insurance brokers and agents. 
This burden is disproportionate to the problem. 

 

 



3-02-1

RESOLUTION 3-02-2002

DIGEST
Attorney Fees:  Calculation of Award in Non-Contingency Cases
Amends California Rules of Court, rule 870.2, to provide guidelines for determining attorney fee
awards in non-contingency cases and to require explanations of the rationale for the court’s award.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends California Rules of Court, rule 870.2, to provide guidelines for determining
attorney fee awards in non-contingency cases and to require explanations of the rationale for the court’s
award.  This resolution should be disapproved because it will create more problems than it will solve.

Existing law already provides courts with wide discretion to fix attorney fees and enumerates guidelines
for that determination.  (PLCM Group v. Drexler (2000) 22 Cal.4th 1084.) Case law also requires an
explanation of how the amount awarded was determined. Rule 870.2 is a procedural rule specifying
how and when a party moves for such an award.

This resolution prescribes in great detail the criteria governing the trial court’s award, the mode of
analysis the trial court is to follow, the findings the trial court is to make, and the form of the order the
trial court is to render.  Attorney-fee litigation already consumes a disproportionate amount of time and
energy.  The creation of more guidelines, more criteria, and more procedural hoops to be jumped
through is likely to engender more unproductive litigation than it could ever hope to eliminate.
 
The resolution has other major problems.  It is too narrow.  There is no reason to confine the resolution
to non-contingency fee arrangements, since trial courts routinely evaluate and reduce awards based on
contingency or other fee arrangements.  The resolution also creates a “rebuttable presumption” of the
accuracy of the moving party’s representation of the amount of time spent on the case.  That
presumption imposes an unreasonably severe evidentiary burden on the opposing party, who has little
or no way of knowing or finding out whether the time expended by the prevailing party’s counsel was
unreasonable or artificially inflated.  Third, it requires the trial court in every instance to prepare what
amounts to a statement of decision and to cite the evidence supporting some of its factual findings.  By
contrast, no statement of decision is required after a trial unless a party specifically requests it, and the
trial court is never required to cite to the supporting evidence.  Finally, the resolution is vague in that it
provides that the trial court’s failure to set forth its reason for reducing a fee award “may” be grounds
for appeal.

The experience and knowledge of the trial judge and the information provided by the parties and
counsel provide sufficient resources to enable a fair and reasoned determination of attorney fee awards. 
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There is no reason to burden a procedural rule with more requirements that will only add confusion,
expense, and delay to the process.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that the Judicial Council amend California
Rules of Court, rule 870.2 to read as follows:

870.21
(a) Except as otherwise provided by statute, this rule applies in civil cases to claims for2

statutory attorney fees and claims for attorney fees provided for in a contract.3
Subdivisions (b) and (c) apply when the court determines entitlement to the fees, the amount of4
the fees, or both, whether the court makes that determination because the statute or contract5
refers to "reasonable" fees, because it requires a determination of the prevailing party, or for6
other reasons.7

(b) (1) A notice of motion to claim attorney fees for services up to and including the8
rendition of judgment in the trial court--including attorney fees on an appeal before the rendition9
of judgment in the trial court--shall be served and filed within the time for filing a notice of10
appeal under rules 2 and 3.11

(2) The parties may by stipulation filed before the expiration of the time allowed under12
subdivision (b)(1) extend the time for filing a motion for attorney fees (i) until 60 days after the13
expiration of the time for filing a notice of appeal; or (ii) if a notice of appeal is filed, until the14
time within which a memorandum of costs must be served and filed under rule 26(d).15

(c)(1) A notice of motion to claim attorney fees on appeal--other than the attorney fees16
on appeal claimed under subdivision (b)--under a statute or contract requiring the court to17
determine entitlement to the fees, the amount of the fees, or both, shall be served and filed18
within the time for serving and filing the memorandum of costs under rule 26(d).19

(2) The parties may by stipulation filed before the expiration of the time allowed under20
subdivision (c)(1) extend the time for filing the motion up to an additional 60 days.21

(d) For good cause, the trial judge may extend the time for filing a motion for attorney22
fees in the absence of a stipulation or for a longer period than allowed by stipulation.23

(e) If a party is entitled to statutory or contractual attorney fees that are fixed without24
the necessity of a court determination, the fees shall be claimed in the memorandum of costs.25

(f) If a party in a civil case is found to be entitled to an award of statutory or contractual26
attorney fees and the attorney-client fee agreement is a non-contingent arrangement providing27
for payment of fees at an agreed upon hourly rate, the following rule shall be applied by the28
court in determining the amount of attorney fees to be awarded.  In calculating the amount of29
the award, the court shall first determine the reasonable hourly rate for each attorney who30
provided services to the prevailing party.  Next, the court shall make a determination how many31
hours of time expended were reasonably necessary to achieve the prevailing determination. 32
There shall be a rebuttable presumption that the actual number of hours expended was33
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reasonably necessary to achieve the prevailing determination.  The presumption may be34
rebutted by evidence that the prevailing party or the prevailing party’s counsel performed35
unnecessary work or services for the scope and nature of the case, or created or caused issues36
to arise without justification which increased the amount of work needed to be performed on37
the case (i.ee.g.: unnecessary discovery disputes).  The following specific instances shall not be38
cause for decreasing an attorney fee award, without limitation:  39

(a) either party requested a jury trial instead of a court trial; or40
(b) the attorney for the prevailing party made an appearance in court at a duly noticed41

hearing or ex parte hearing that was not noticed by or sought by that attorney.42
Upon reaching a determination of the amount of an attorney fee award, the court shall43

prepare an order containing the following information:44
1.  The hourly rate upon which the attorney fee award is based;45
2.  The number of hours the court finds to be reasonable and upon which the award46

is based;47
3.  If the court has reduced the number of hours to be awarded or reduced the hourly48

rate from that requested by the prevailing party, the order shall set forth the reason for such49
reduction, including supporting evidence therefor.50

The failure of the court to set forth reasons for reduction of a fee request may be51
grounds for appeal and remand of the attorney fee award.52

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Orange County Bar Association

STATEMENT OF REASONS

Existing Law: Currently there is no procedure or formula set forth in statute for calculation of
attorney’s fees in non-contingency civil cases.  There is a general statement of the methodology set forth
in case law which generally leaves the determination to the unfettered and absolute discretion of the trial
judge.  Further, if the trial court fails to set forth its reasoning for a fee award, there is nothing the
appellate court can use to analyze the determination and consequently no successful appeal could be
brought in the face of an unfair or unreasonable award.

This Resolution:  Amends the California Rules of Court to set forth a procedure, standards and
requirements for calculation of fees in non-contingency civil cases, including the requirements for the
content of the order.

The Problem: Currently, the trial judge has virtually unfettered discretion in determining attorney fee
awards to the point where a judge may award less than half of the fees incurred by the prevailing party
who will be required to pay all fees to his or her attorney while recovering substantially less.  The end
result is a prevailing party can still be a loser because he or she has been forced to pay defense costs
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which will not be recouped.  In one instance, a judge who found that the plaintiff should never have
sued the defendant, who prevailing on summary judgment on a fraud claim, awarded one half of the
fees ($12,000 out of $24,000) sought (in a case involving multiple parties and multiple depositions.  In
another case, the judge, following a jury verdict finding retaliatory eviction, awarded 40% of the fees
sought ostensibly because the case could have been tried by bench trial (although this reason was not
set forth in the court order which contained no reason for the reduction and failed to set forth the hourly
rate or the number of hours found to be reasonable, though in oral argument the court did state that the
hours worked were reasonable and noted that the case could have been tried to the court, rather than a
jury).  This proposal seeks to place limitations on judicial discretion so that judges cannot simply reduce
a fee award without explanation or justification.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT 

Michael L. Schack, Esq., 545 North Lincoln Avenue, Fullerton, CA. 92831, (714) 773-5560,
michael@schacklaw.com

RESPONSIBLE FLOOR DELEGATE:  Michael L. Schack

COUNTER ARGUMENTS

SAN DIEGO COUNTY BAR ASSOCIATION

The Delegation of the San Diego County Bar Association recommends DISAPROVAL of this
resolution and its companion resolution 3-01-2002.  As a preliminary matter, it appears that the
Proponent has sought to amend its companion resolution 3-01-2002 by this resolution, and, as such, it
is unclear which resolution the Proponent would have the Conference of Delegates pass.  Turning to the
arguments made by the Proponent of the resolution, the Proponent is incorrect that trial court’s have
“unfettered discretion” in determining an award of reasonable attorney’s fees.  An order awarding
attorney’s fees is appealable as a final order on a collateral matter (In Re Marriage of Skelley (1976)
18 Cal.3d 365, 369; In re Marriage of Weiss (1996) 42 Cal.App.4th 106, 119) and as an order
made after a final judgment (Code of Civ. Proc., §904.1, subd. (a)(2)).  Where the attorney’s fees are
awarded pursuant to contract, the contractual provision providing the basis for the attorney fee award is
subject to de novo review. (See Campbell v. Scripps Bank (2000) 78 Cal.App.4th 1328, 1336-
1337.)  As to the trial court’s determination of the amount of attorney’s fees awarded, the order  is
subject to review for an abuse of discretion (Ramos v. Countrywide Home Loans, Inc. (2000) 82
Cal.App.4th 615, 621), but may also be subjected to de novo review on issues of whether the trial
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court applied the proper criteria (Ibid.; Board of Administration v. Wilson (1997) 57 Cal.App.4th
967, 973; City of Sacramento v. Drew (1989) 207 Cal.App.3d 1287, 1297-1298).

As to the substance of the proposed resolution, there are several problems.  First, the party seeking to
recover attorney’s fees should have the burden of proving and establishing the reasonableness of those
fees.  The proffered resolution shifts the burden to the opponent by providing a rebuttable presumption
that the actual number of hours were reasonably incurred.  As a matter of policy, such a shift should be
rejected.  Second, by creating such a rebuttable presumption, it provides a disincentive to the providing
of efficient legal services.  Third, the provision for “appeal and remand” where the trial court fails to set
forth reasons for reduction of a fee request is problematic.  This language purports to provide an
independent basis for appeal of an attorney’s fee award in a Rule of Court, however the right to appeal
is statutory.  
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RESOLUTION 3-03-2002

DIGEST
SLAPP Motion: Attorney Fees
Amends Code of Civil Procedure section 425.16 to eliminate the reference to Code of Civil Procedure
section 128.5.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

Reasons:
This resolution amends Code of Civil Procedure section 425.16 to eliminate the reference to Code of
Civil Procedure section 128.5.  This resolution should be approved in principle because it would
eliminate confusion by removing the requirement that the court award attorney fees to a prevailing
plaintiff pursuant to a provision that is no longer effective.

Code of Civil Procedure section 425.16, subdivision (c), provides that under specified circumstances
the trial court shall award attorney’s fees to a plaintiff “pursuant to Section 128.5.”  But by its own
terms, section 128.5 applies only to actions filed on or before December 31, 1994.  (Code Civ. Proc.,
§ 128.5, subd. (b)(1).)  Thus, the reference in section 425.16 is ineffective and potentially confusing.  

Moreover, to the extent that the reference to section 128.5 might be interpreted as being to the
standards set forth in that section, that reference is unnecessary.  Section 425.16 gives sufficient
direction to the court by providing that fees should be awarded to a prevailing plaintiff if the motion to
strike “is frivolous or is solely intended to cause unnecessary delay . . . .”  (Id. at subd. (c).)

TEST OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Code of Civil Procedure section 425.16 to read as follows:

§425.161
(a) The Legislature finds and declares that there has been a disturbing increase2

in lawsuits brought primarily to chill the valid exercise of the constitutional rights of3
freedom of speech and petition for the redress of grievances. The Legislature finds and4
declares that it is in the public interest to encourage continued participation in matters of5
public significance, and that this participation should not be chilled through abuse of the6
judicial process. To this end, this section shall be construed broadly.7

(b)(1) A cause of action against a person arising from any act of that person in8
furtherance of the person's right of petition or free speech under the United States or California9
Constitution in connection with a public issue shall be subject to a special motion to strike,10
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unless the court determines that the plaintiff has established that there is a probability that the11
plaintiff will prevail on the claim.12

(2) In making its determination, the court shall consider the pleadings, and supporting13
and opposing affidavits stating the facts upon which the liability or defense is based.14

(3) If the court determines that the plaintiff has established a probability that he or she15
will prevail on the claim, neither that determination nor the fact of that determination shall be16
admissible in evidence at any later stage of the case, and no burden of proof or degree of proof17
otherwise applicable shall be affected by that determination.18

(c) In any action subject to subdivision (b), a prevailing defendant on a special motion19
to strike shall be entitled to recover his or her attorney's fees and costs. If the court finds that a20
special motion to strike is frivolous or is solely intended to cause unnecessary delay, the court21
shall award costs and reasonable attorney's fees to a plaintiff prevailing on the motion, pursuant22
to Section 128.5.23

[Subdivisions (d) through (k) remain unchanged.]24

(Proposed new language underlined;  language to be deleted stricken.)

PROPONENT:  Bar Association of Northern San Diego County

STATEMENT OF REASONS

Existing Law:  The legislature has seen fit to pass Code of Civil Procedure section 425.16 to provide a
motion process to permit early review and disposition of SLAPP (Strategic Lawsuit Against Public
Participation) lawsuits, and, as a matter of public policy, to include a provision for the award of attorney
fees to certain successful parties in connection with such motions.  Existing subdivision (c) of section
425.16 provides for such an award of attorney fees pursuant to Code of Civil Procedure section 128.5. 
However, Code of Civil Procedure section 128.5, by its own terms, applies only to actions filed on or
before December 31, 1994.

This Resolution:  Would delete the Code of Civil Procedure section 128.5 provision, leaving the
procedural vehicle for determining availability of attorney fees open.

The Problem:  Under the current wording of Code of Civil Procedure section 425.16, subdivision (c),
attorney fees are available “pursuant to Code of Civil Procedure section 128.5.”  Because of this
statutory provision, an argument could be made that since Code of Civil Procedure section 128.5 does
not apply to cases filed after December 31, 1994, attorney fees are not available under the section.
This resolution would eliminate the anomaly, leaving attorney fees available through other current
procedural vehicles such as a motion accompanying a Memorandum of Costs.   Please see, e.g., Los
Angeles Times Communications v. American Humane Association (2001) 92 Cal.App.4th 1095.

IMPACT STATEMENT
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This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND PERMANENT CONTACT:  David R. Moore, MOORE & SKILJAN, 7700 El
Camino Real, Suite 207, Carlsbad, CA   92009 (760) 944-7700

RESPONSIBLE FLOOR DELEGATE:  David R. Moore
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RESOLUTION 3-4-2002 
 

DIGEST 
Discovery: Monetary Sanctions for Failure to Oppose a Discovery Motion   
Amends Code of Civil Procedure sections 2017, 2019, 2024, 2025, 2028, 2030, 2031, 2032, 2033, 
and 2034 to clarify that the court shall award monetary sanctions for failure to oppose motions to 
compel answers or production brought under these sections. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
Reasons: 
This resolution amends Code of Civil Procedure sections 2017, 2019, 2024, 2025, 2028, 2030, 2031, 
2032, 2033, and 2034 to clarify that the court shall award monetary sanctions for failure to oppose 
motions to compel answers or production brought under these sections.  This resolution should be 
disapproved because it is overbroad.   
 
This resolution would require the court to award sanctions even in situations in which a moving party 
files a motion to compel discovery without going through proper meet and confer procedures, or 
without giving the producing party a reasonable time within which to respond to a meet and confer 
request.  In these situations the producing party should be given the chance to produce the discovery 
without penalty if that party sees the motion and realizes for the first time that his or her objections 
lacked merit. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend 
Code of Civil Procedure sections 2017, 2019, 2024, 2025, 2028, 2030, 2031, 2032, 2033, and 2034 
to read as follows: 
 

§ 2017.   1 

[Subdivisions (a) through (b) remain unchanged.] 2 

(c)  The court shall limit the scope of discovery if it determines that the burden, expense, or 3 

intrusiveness of that discovery clearly outweighs the likelihood that the information sought will lead to 4 

the discovery of admissible evidence.  The court may make this determination pursuant to a motion 5 

for protective order by a party or other affected person.  This motion shall be accompanied by a 6 

declaration stating facts showing a good faith attempt at an informal resolution of each issue 7 

presented by the motion.  8 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 9 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion for a protective 10 

order, unless it finds that the one subject to the sanction acted with substantial justification or that 11 

other circumstances make the imposition of the sanction unjust. 12 

(d)  In any civil action alleging conduct that constitutes sexual harassment, sexual assault, or 13 
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sexual battery, any party seeking discovery concerning the plaintiff's sexual conduct with individuals 14 

other than the alleged perpetrator is required to establish specific facts showing good cause for that 15 

discovery, and that the matter sought to be discovered is relevant to the subject matter of the action 16 

and reasonably calculated to lead to the discovery of admissible evidence.  This showing shall be 17 

made by noticed motion and shall not be made or considered by the court at an ex parte hearing.  18 

This motion shall be accompanied by a declaration stating facts showing a good faith attempt at an 19 

informal resolution of each issue presented by the motion. 20 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 21 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion for discovery, 22 

unless it finds that the one subject to the sanction acted with substantial justification or that other 23 

circumstances make the imposition of the sanction unjust. 24 

[Subdivision (e) remains unchanged.] 25 

 26 

§ 2019. 27 

[Subdivision (a) remains unchanged.] 28 

(b)  The court shall restrict the frequency or extent of use of these discovery methods if it 29 

determines either of the following:  30 

(1)  The discovery sought is unreasonably cumulative or duplicative, or is obtainable from 31 

some other source that is more convenient, less burdensome, or less expensive. 32 

(2)  The selected method of discovery is unduly burdensome or expensive, taking into 33 

account the needs of the case, the amount in controversy, and the importance of the issues at stake in 34 

the litigation. 35 

The court may make these determinations pursuant to a motion for a protective order by a 36 

party or other affected person.  This motion shall be accompanied by a declaration stating facts 37 

showing a good faith attempt at an informal resolution of each issue presented by the motion. 38 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 39 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion for a protective 40 

order, unless it finds that the one subject to the sanction acted with substantial justification or that 41 

other circumstances make the imposition of the sanction unjust. 42 

[Subdivisions (c) through (e) remain unchanged.] 43 

 44 

§ 2024.   45 

[Subdivisions (a) through (d) remain unchanged.] 46 

(e)  On motion of any party, the court may grant leave to complete discovery proceedings, 47 

or to have a motion concerning discovery heard, closer to the initial trial date, or to reopen discovery 48 

after a new trial date has been set.  This motion shall be accompanied by a declaration stating facts 49 

showing a reasonable and good faith attempt at an informal resolution of each issue presented by the 50 

motion. 51 

In exercising its discretion to grant or deny this motion, the court shall take into consideration any 52 

matter relevant to the leave requested, including, but not limited to, the following: 53 

(1)  The necessity and the reasons for the discovery. 54 

(2)  The diligence or lack of diligence of the party seeking the discovery or the hearing of a 55 

discovery motion, and the reasons that the discovery was not completed or that the discovery motion 56 
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was not heard earlier. 57 

(3)  Any likelihood that permitting the discovery or hearing the discovery motion will prevent 58 

the case from going to trial on the date set, or otherwise interfere with the trial calendar, or result in 59 

prejudice to any other party. 60 

(4)  The length of time that has elapsed between any date previously set, and the date 61 

presently set, for the trial of the action. 62 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 63 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to extend or to 64 

reopen discovery, unless it finds that the one subject to the sanction acted with substantial 65 

justification or that other circumstances make the imposition of the sanction unjust. 66 

[Subdivisions (f) through (g) remain unchanged.] 67 

 68 

§2025.   69 

[Subdivisions (a) through (d) remain unchanged.] 70 

(e) (1)  The deposition of a natural person, whether or not a party to the action, shall be 71 

taken at a place that is, at the option of the party giving notice of the deposition, either within 75 72 

miles of the deponent's residence, or within the county where the action is pending and within 150 73 

miles of the deponent's residence, unless the court orders otherwise under paragraph (3). 74 

(2)  The deposition of an organization that is a party to the action shall be taken at a place 75 

that is, at the option of the party giving notice of the deposition, either within 75 miles of the 76 

organization's principal executive or business office in California, or within the county where the 77 

action is pending and within 150 miles of that office.  The deposition of any other organization shall 78 

be taken within 75 miles of the organization's principal executive or business office in California, 79 

unless the organization consents to a more distant place.  If the organization has not designated a 80 

principal executive or business office in California, the deposition shall be taken at a place that is, at 81 

the option of the party giving notice of the deposition, either within the county where the action is 82 

pending, or within 75 miles of any executive or business office in California of the organization. 83 

(3)  A party desiring to take the deposition of a natural person who is a party to the action or 84 

an officer, director, managing agent, or employee of a party may make a motion for an order that the 85 

deponent attend for deposition at a place that is more distant than that permitted under paragraph 86 

(1).  87 

This motion shall be accompanied by a declaration stating facts showing a reasonable and 88 

good faith attempt at an informal resolution of any issue presented by the motion. 89 

In exercising its discretion to grant or deny this motion, the court shall take into consideration 90 

any factor tending to show whether the interests of justice will be served by requiring the deponent's 91 

attendance at that more distant place, including, but not limited to, the following: 92 

(A)  Whether the moving party selected the forum. 93 

(B)  Whether the deponent will be present to testify at the trial of the action. 94 

(C)  The convenience of the deponent. 95 

(D)  The feasibility of conducting the deposition by written questions under Section 2028, or  96 

of using a discovery method other than a deposition. 97 

(E)  The number of depositions sought to be taken at a place more distant than that 98 

permitted under paragraph (1). 99 
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(F) The expense to the parties of requiring the deposition to be taken within the distance 100 

permitted under paragraph (1). 101 

(G)  The whereabouts of the deponent at the time for which the deposition is scheduled. 102 

The order may be conditioned on the advancement by the moving party of the reasonable 103 

expenses and costs to the deponent for travel to the place of deposition. 104 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 105 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to increase travel 106 

limits for party deponent, unless it finds that the one subject to the sanction acted with substantial 107 

justification or that other circumstances make the imposition of the sanction unjust. 108 

[Subdivision (f) remains unchanged.] 109 

(g)  Any party served with a deposition notice that does not comply with subdivisions (b) to 110 

(f), inclusive, waives any error or irregularity unless that party promptly serves a written objection 111 

specifying that error or irregularity at least three calendar days prior to the date for which the 112 

deposition is scheduled, on the party seeking to take the deposition and any other attorney or party 113 

on whom the deposition notice was served.  If an objection is made three calendar days before the 114 

deposition date, the objecting party shall make personal service of that objection pursuant to Section 115 

1011 on the party who gave notice of the deposition.  Any deposition taken after the service of a 116 

written objection shall not be used against the objecting party under subdivision (u) if the party did 117 

not attend the deposition and if the court determines that the objection was a valid one. 118 

In addition to serving this written objection, a party may also move for an order staying the 119 

taking of the deposition and quashing the deposition notice.  This motion shall be accompanied by a 120 

declaration stating facts showing a reasonable and good faith attempt at an informal resolution of any 121 

issue presented by the motion.  The taking of the deposition is stayed pending the determination of 122 

this motion. 123 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 124 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to quash a 125 

deposition notice, unless it finds that the one subject to the sanction acted with substantial justification 126 

or that other circumstances make the imposition of the sanction unjust. 127 

[Subdivision (h) remains unchanged.] 128 

(i)  Before, during, or after a deposition, any party, any deponent, or any other affected 129 

natural person or organization may promptly move for a protective order.  The motion shall be 130 

accompanied by a declaration stating facts showing a reasonable and good faith attempt at an 131 

informal resolution of each issue presented by the motion. 132 

 The court, for good cause shown, may make any order that justice requires to protect any 133 

party, deponent, or other natural person or organization from unwarranted annoyance, 134 

embarrassment, or oppression, or undue burden and expense.  This protective order may include, 135 

but is not limited to, one or more of the following directions: 136 

(1)  That the deposition not be taken at all.  137 

(2)  That the deposition be taken at a different time. 138 

(3)  That a videotape deposition of a treating or consulting physician or of any expert 139 

witness, intended for possible use at trial under paragraph (4) of subdivision (u), be postponed until 140 

the moving party has had an adequate opportunity to prepare, by discovery deposition of the 141 

deponent, or other means, for cross-examination. 142 
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(4)  That the deposition be taken at a place other than that specified in the deposition notice, 143 

if it is within a distance permitted by subdivision (e). 144 

(5)  That the deposition be taken only on certain specified terms and conditions. 145 

(6)  That the deponent's testimony be taken by written, instead of oral, examination. 146 

(7)  That the method of discovery be interrogatories to a party instead of an oral deposition. 147 

(8)  That the testimony be recorded in a manner different from that specified in the deposition 148 

notice. 149 

(9)  That certain matters not be inquired into. 150 

(10)  That the scope of the examination be limited to certain matters. 151 

(11)  That all or certain of the writings or tangible things designated in the deposition notice 152 

not be produced, inspected, or copied. 153 

(12)  That designated persons, other than the parties to the action and their officers and 154 

counsel, be excluded from attending the deposition. 155 

(13)  That a trade secret or other confidential research, development, or commercial 156 

information not be disclosed or be disclosed only to specified persons or only in a specified way. 157 

(14)  That the parties simultaneously file specified documents enclosed in sealed envelopes to 158 

be opened as directed by the court. 159 

(15)  That the deposition be sealed and thereafter opened only on order of the court. 160 

If the motion for a protective order is denied in whole or in part, the court may order that the 161 

deponent provide or permit the discovery against which protection was sought on those terms and 162 

conditions that are just. 163 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 164 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion for a protective 165 

order, unless it finds that the one subject to the sanction acted with substantial justification or that 166 

other circumstances make the imposition of the sanction unjust. 167 

[Subdivisions (j) through (m) remain unchanged.] 168 

(n)  The deposition officer shall not suspend the taking of testimony without stipulation of the 169 

party conducting the deposition and the deponent unless any party attending the deposition or the 170 

deponent demands the taking of testimony be suspended to enable that party or deponent to move 171 

for a protective order on the ground that the examination is being conducted in bad faith or in a 172 

manner that unreasonably annoys, embarrasses, or oppresses that deponent or party.  This motion 173 

shall be accompanied by a declaration stating facts showing a reasonable and good faith attempt at 174 

an informal resolution of each issue presented by the motion.  The court, for good cause shown, may 175 

terminate the examination or may limit the scope and manner of taking the deposition as provided in 176 

subdivision (i).  If the order terminates the examination, the deposition shall not thereafter be 177 

resumed, except on order of the court. 178 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 179 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion for this protective 180 

order, unless it finds that the one subject to the sanction acted with substantial justification or that 181 

other circumstances make the imposition of the sanction unjust. 182 

(o)  If a deponent fails to answer any question or to produce any document or tangible thing 183 

under the deponent's control that is specified in the deposition notice or a deposition subpoena, the 184 

party seeking discovery may move the court for an order compelling that answer or production.  This 185 
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motion shall be made no later than 60 days after the completion of the record of the deposition, and 186 

shall be accompanied by a declaration stating facts showing a reasonable and good faith attempt at 187 

an informal resolution of each issue presented by the motion.  Notice of this motion shall be given to 188 

all parties, and to the deponent either orally at the examination, or by subsequent service in writing.  189 

If the notice of the motion is given orally, the deposition officer shall direct the deponent to attend a 190 

session of the court at the time specified in the notice. 191 

 192 

Not less than five days prior to the hearing on this motion, the moving party shall lodge with the court 193 

a certified copy of any parts of the stenographic transcript of the deposition that are relevant to the 194 

motion.  If a deposition is recorded by audiotape or videotape, the moving party is required to lodge 195 

a certified copy of a transcript of any parts of the deposition that are relevant to the motion.  If the 196 

court determines that the  answer or production sought is subject to discovery, it shall order that the 197 

answer be given or the production be made on the resumption of the deposition. 198 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 199 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to compel answer 200 

or production, unless it finds that the one subject to the sanction acted with substantial justification or 201 

that other circumstances make the imposition of the sanction unjust. 202 

 If a deponent fails to obey an order entered under this subdivision, the failure may be 203 

considered a contempt of court.  In addition, if the disobedient deponent is a party to the action or 204 

an officer, director, managing agent, or employee of a party, the court may make those orders that 205 

are just against the disobedient party, or against the party with whom the disobedient deponent is 206 

affiliated, including the imposition of an issue sanction, an evidence sanction, or a terminating sanction 207 

under Section 2023.  In lieu of, or in addition to, this sanction, the court may impose a monetary 208 

sanction under Section 2023 against that party deponent or against any party with whom the 209 

deponent is affiliated. 210 

[Subdivision (p) remains unchanged.]  211 

(q)  (1)  If the deposition testimony is stenographically recorded, the deposition officer shall 212 

send written notice to the deponent and to all parties attending the deposition when the original 213 

transcript of the testimony for each session of the deposition is available for reading, correcting, and 214 

signing, unless the  deponent and the attending parties agree on the record that the reading, 215 

correcting, and signing of the transcript of the testimony will be waived or that the reading, 216 

correcting, and signing of a transcript of the testimony will take place after the entire deposition has 217 

been concluded or at some other specific time.  For 30 days following each such notice, unless the 218 

attending parties and the deponent agree on the record or otherwise in writing to a longer or shorter 219 

time period, the deponent may change the form or the substance of the answer to a question, and 220 

may either approve the transcript of the deposition by signing it, or refuse to approve the transcript 221 

by not signing it. 222 

Alternatively, within this same period, the deponent may change the form or the substance of 223 

the answer to any question and may approve or refuse to approve the transcript by means of a letter 224 

to the deposition officer signed by the deponent which is mailed by certified or registered mail with 225 

return receipt requested.  A copy of that letter shall be sent by first-class mail to all parties attending 226 

the deposition.  For good cause shown, the court may shorten the 30-day period for making 227 

changes, approving, or refusing to approve the transcript. 228 
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The deposition officer shall indicate on the original of the transcript, if the deponent has not 229 

already done so at the office of the deposition officer, any action taken by the deponent and indicate 230 

on the original of the transcript, the deponent's approval of, or failure or refusal to approve, the 231 

transcript.  The deposition officer shall also notify in writing the parties attending the deposition of any 232 

changes which the deponent timely made in person.  If the deponent fails or refuses to approve the 233 

transcript within the allotted period, the deposition shall be given the same effect as though it had 234 

been approved, subject to any changes timely made by the deponent.  However, on a seasonable 235 

motion to suppress the deposition, accompanied by a declaration stating facts showing a reasonable 236 

and good faith attempt at an informal resolution of each issue presented by the motion, the court may 237 

determine that the reasons given for the failure or refusal to approve the transcript require rejection of 238 

the deposition in whole or in part. 239 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 240 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to suppress a 241 

deposition, unless it finds that the one subject to the sanction acted with substantial justification or 242 

that other circumstances make the imposition of the sanction unjust. 243 

(2)  If there is no stenographic transcription of the deposition, the deposition officer shall 244 

send written notice to the deponent and to all parties attending the deposition that the recording is 245 

available for review, unless the deponent and all these parties agree on the record to waive the 246 

hearing or viewing of an audiotape or videotape recording of the testimony.  For 30 days following 247 

this notice the deponent, either in person or by signed letter to the deposition officer, may change the 248 

substance of the answer to any question. 249 

The deposition officer shall set forth in a writing to accompany the recording any changes 250 

made by the deponent, as well as either the deponent's signature identifying the deposition as his or 251 

her own, or a statement of the deponent's failure to supply the signature, or to contact the officer 252 

within the allotted period.  When a deponent fails to contact the officer within the allotted period, or 253 

expressly refuses by a signature to identify the deposition as his or her own, the deposition shall be 254 

given the same effect as though signed.  However, on a reasonable motion to suppress the 255 

deposition, accompanied by a declaration stating facts showing a reasonable and good faith attempt 256 

at an informal resolution of each issue presented by the motion, the court may determine that the 257 

reasons given for the refusal to sign require rejection of the deposition in whole or in part. 258 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 259 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to suppress a 260 

deposition, unless it finds that the one subject to the sanction acted with substantial justification or 261 

that other circumstances make the imposition of the sanction unjust. 262 

[Subdivisions (r) through (v) remain unchanged.] 263 

 264 

§2028.   265 

[Subdivisions (a) through (c) remain unchanged.] 266 

(d)  (1)  A party who objects to the form of any question shall serve a specific objection to 267 

that question on all parties entitled to notice of the deposition within 15 days after service of the 268 

question.  A party who fails to timely serve an objection to the form of a question waives it.  The 269 

objecting party shall promptly move the court to sustain the objection.  This motion shall be 270 

accompanied by a declaration stating facts showing a reasonable and good faith attempt at an 271 
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informal resolution of each issue presented by the objection and motion.  Unless the court has 272 

sustained that objection, the deposition officer shall propound to the deponent that question subject 273 

to that objection as to its form. 274 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 275 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to sustain an 276 

objection, unless it finds that the one subject to the sanction acted with substantial justification or that 277 

other circumstances make the imposition of the sanction unjust. 278 

(2)  A party who objects to any question on the ground that it calls for information that is 279 

privileged or is protected work product under Section 2018 shall serve a specific objection to that 280 

question on all parties entitled to notice of  the deposition within 15 days after service of the question.  281 

A party who fails to timely serve that objection waives it.  The party propounding any question to 282 

which an objection is made on those grounds may then move the court for an order overruling that 283 

objection.  This motion shall be accompanied by a declaration stating facts constituting a reasonable 284 

and good faith attempt at an informal resolution of each issue presented by the objection and motion.  285 

The deposition officer shall not propound to the deponent any question to which a written objection 286 

on those grounds has been served unless the court has overruled that objection. 287 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 288 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to overrule an 289 

objection, unless it finds that the one subject to the sanction acted with substantial justification or that 290 

other circumstances make the imposition of the sanction unjust. 291 

[Subdivisions (e) through (g) remain unchanged.] 292 

 293 

§2030.   294 

[Subdivisions (a) through (d) remain unchanged.] 295 

(e)  When interrogatories have been propounded, the responding party, and any other party 296 

or affected natural person or organization may promptly move for a protective order.  This motion 297 

shall be accompanied by a declaration stating facts showing a reasonable and good faith attempt at 298 

an informal resolution of each issue presented by the motion. 299 

The court, for good cause shown, may make any order that justice requires to protect any 300 

party or other natural person or organization from unwarranted annoyance, embarrassment, or 301 

oppression, or undue burden and expense.  This protective order may include, but is not limited to, 302 

one or more of the following directions: 303 

(1)  That the set of interrogatories, or particular interrogatories in the set, need not be 304 

answered. 305 

(2)  That, contrary to the representations made in a declaration submitted under paragraph 306 

(3) of subdivision (c), the number of specially prepared interrogatories is unwarranted. 307 

(3)  That the time specified in subdivision (h) to respond to the set of interrogatories, or to 308 

particular interrogatories in the set, be extended. 309 

(4)  That the response be made only on specified terms and conditions. 310 

(5)  That the method of discovery be an oral deposition instead of interrogatories to a party. 311 

(6)  That a trade secret or other confidential research, development, or commercial 312 

information not be disclosed or be disclosed only in a certain way. 313 

(7)  That some or all of the answers to interrogatories be sealed and thereafter opened only 314 
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on order of the court. 315 

If the motion for a protective order is denied in whole or in part, the court may order that the 316 

party provide or permit the discovery against which protection was sought on terms and conditions 317 

that are just. 318 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 319 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion for a protective 320 

order, unless it finds that the one subject to the sanction acted with substantial justification or that 321 

other circumstances made the imposition of the sanction unjust. 322 

[Subdivisions (f) through (j) remain unchanged.] 323 

(k)  If a party to whom interrogatories have been directed fails to serve a timely response, 324 

that party waives any right to exercise the option to produce writings under subdivision (f), as well as 325 

any objection to the interrogatories, including one based on privilege or on the protection for work 326 

product under Section 2018.  However, the court, on motion, may relieve that party from this waiver 327 

on its determination that (1) the party has subsequently served a response that is in substantial 328 

compliance with subdivision (f), and (2) the party's failure to serve a timely response was the result of 329 

mistake, inadvertence, or excusable neglect. 330 

The party propounding the interrogatories may move for an order compelling response to the 331 

interrogatories.  The court shall impose a monetary sanction under Section 2023 against any party, 332 

person, or attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to 333 

compel a response to interrogatories, unless it finds that the one subject to the sanction acted with 334 

substantial justification or that other circumstances make the imposition of the sanction unjust.  If a 335 

party then fails to obey an order compelling answers, the court may make those orders that are just, 336 

including the imposition of an issue sanction, an evidence sanction, or a terminating sanction under 337 

Section 2023.  In lieu of or in addition to that sanction, the court may impose a monetary sanction 338 

under Section 2023. 339 

(l)  If the propounding party, on receipt of a response to interrogatories, deems that (1) an 340 

answer to a particular interrogatory is evasive or incomplete, (2) an exercise of the option to produce 341 

documents under paragraph (2) of subdivision (f) is unwarranted or the required specification of 342 

those documents is inadequate, or (3) an objection to an interrogatory is without merit or too 343 

general, that party may move for an order compelling a further response.  This motion shall be 344 

accompanied by a declaration stating facts showing a reasonable and good faith attempt at an 345 

informal resolution of each issue presented by the motion.  346 

Unless notice of this motion is given within 45 days of the service of the response, or any 347 

supplemental response, or on or before any specific later date to which the propounding party and 348 

the responding party have agreed in writing, the propounding party waives any right to compel a 349 

further response to the interrogatories. 350 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 351 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to compel a 352 

further response to interrogatories, unless it finds that the one subject to the sanction acted with 353 

substantial justification or that other circumstances make the imposition of the sanction unjust. 354 

If a party then fails to obey an order compelling further response to interrogatories, the court 355 

may make those orders that are just, including the imposition of an issue sanction, an evidence 356 

sanction, or a terminating sanction under Section 2023.  In lieu of or in addition to that sanction, the 357 
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court may impose a monetary sanction under Section 2023. 358 

(m)  Without leave of court, a party may serve an amended answer to any interrogatory that 359 

contains information subsequently discovered, inadvertently omitted, or mistakenly stated in the initial 360 

interrogatory.  At the trial of the action, the propounding party or any other party may use the initial 361 

answer under subdivision (n), and the responding party may then use the amended answer. 362 

The party who propounded an interrogatory to which an amended answer has been served 363 

may move for an order that the initial answer to that interrogatory be deemed binding on the 364 

responding party for the purpose of the pending action.  This motion shall be accompanied by a 365 

declaration stating facts showing a reasonable and good faith attempt at an informal resolution of 366 

each issue presented by the motion.  The court shall grant this motion if it determines that (1) the 367 

initial failure of the responding party to answer the interrogatory correctly has substantially prejudiced 368 

the party who propounded the interrogatory, (2) the responding party has failed to show substantial 369 

justification for the initial answer to that interrogatory, and (3) the prejudice to the propounding party 370 

cannot be cured either by a continuance to permit further discovery or by the use of the initial answer 371 

under subdivision (n). 372 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 373 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to deem binding 374 

an initial answer to an interrogatory, unless it finds that the one subject to the sanction acted with 375 

substantial justification or that other circumstances make the imposition of the sanction unjust. 376 

[Subdivision (n) remains unchanged.] 377 

 378 

§2031.   379 

[Subdivisions (a) through (e) remain unchanged.] 380 

(f)  When an inspection of documents, tangible things or places has been demanded, the 381 

party to whom the demand has been directed, and any other party or affected person or 382 

organization, may promptly move for a protective order.  This motion shall be accompanied by a 383 

declaration stating facts showing a reasonable and good faith attempt at an informal resolution of 384 

each issue presented by the motion. 385 

The court, for good cause shown, may make any order that justice requires to protect any 386 

party or other natural person or organization from unwarranted annoyance, embarrassment, or 387 

oppression, or undue burden and expense.  This protective order may include, but is not limited to, 388 

one or more of the following directions: 389 

 390 

(1)  That all or some of the items or categories of items in the inspection demand need not be 391 

produced or made available at all. 392 

(2)  That the time specified in subdivision (i) to respond to the set of inspection demands, or 393 

to a particular item or category in the set, be extended. 394 

(3)  That the place of production be other than that specified in the inspection demand. 395 

(4)  That the inspection be made only on specified terms and conditions. 396 

(5)  That a trade secret or other confidential research, development, or commercial 397 

information not be disclosed, or be disclosed only to specified persons or only in a specified way. 398 

(6)  That the items produced be sealed and thereafter opened only on order of the court. 399 

If the motion for a protective order is denied in whole or in part, the court may order that the 400 
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party to whom the demand was directed provide or permit the discovery against which protection 401 

was sought on terms and conditions that are just. 402 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 403 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion for a protective 404 

order, unless it finds that the one subject to the sanction acted with substantial justification or that 405 

other circumstances make the imposition of the sanction unjust. 406 

[Subdivisions (g) through (k) remain unchanged.] 407 

(l)  If a party to whom an inspection demand has been directed fails to serve a timely 408 

response to it, that party waives any objection to the demand, including one based on privilege or on 409 

the protection for work product under Section 2018.  However, the court, on motion, may relieve 410 

that party from this waiver on its determination that (1) the party has subsequently served a response 411 

that is in substantial compliance with subdivision (g), and (2) the party's failure to serve a timely 412 

response was the result of mistake, inadvertence, or excusable neglect. 413 

The party making the demand may move for an order compelling response to the inspection 414 

demand.  The court shall impose a monetary sanction under Section 2023 against any party, person, 415 

or attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to compel a 416 

response to an inspection demand, unless it finds that the one subject to the sanction acted with 417 

substantial justification or that other circumstances make the imposition of the sanction unjust.  If a 418 

party then fails to obey the order compelling a response, the court may make those orders that are 419 

just, including the imposition of an issue sanction, an evidence sanction, or a terminating sanction 420 

under Section 2023.  In lieu of or in addition to that sanction, the court may impose a monetary 421 

sanction under Section 2023. 422 

(m)  If the party demanding an inspection, on receipt of a response to an inspection demand, 423 

deems that (1) a statement of compliance with the demand is incomplete, (2) a representation of 424 

inability to comply is inadequate, incomplete, or evasive, or (3) an objection in the response is 425 

without merit or too general, that party may move for an order compelling further response to the 426 

demand.  This motion (A) shall set forth specific facts showing good cause justifying the discovery 427 

sought by the inspection demand, and (B) shall be accompanied by a declaration stating facts 428 

showing a reasonable and good faith attempt at an informal resolution of any issue presented by it. 429 

Unless notice of this motion is given within 45 days of the service of the response, or any 430 

supplemental response, or on or before any specific later date to which the demanding party and the 431 

responding party have agreed in writing, the demanding party waives any right to compel a further 432 

response to the inspection demand. 433 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 434 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to compel further 435 

response to an inspection demand, unless it finds that the one subject to the sanction acted with 436 

substantial justification or that other circumstances make the imposition of the sanction unjust. 437 

If a party fails to obey an order compelling further response, the court may make those 438 

orders that are just, including the imposition of an issue sanction, an evidence sanction, or a 439 

terminating sanction under Section 2023.  In lieu of or in addition to that sanction, the court may 440 

impose a monetary sanction under Section 2023.  441 

(n)  If a party filing a response to a demand for inspection under subdivision (g) thereafter 442 

fails to permit the inspection in accordance with that party's statement of compliance, the party 443 
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demanding the inspection may move for an order compelling compliance. 444 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 445 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to compel 446 

compliance with an inspection demand, unless it finds that the one subject to the sanction acted with 447 

substantial justification or that other circumstances make the imposition of the sanction unjust. 448 

If a party then fails to obey an order compelling inspection, the court may make those orders 449 

that are just, including the imposition of an issue sanction, an evidence sanction, or a terminating 450 

sanction under Section 2023.  In lieu of or in addition to that sanction, the court may impose a 451 

monetary sanction under Section 2023. 452 

 453 

§2032.   454 

[Subdivisions (a) through (b) remain unchanged.] 455 

(c)  (1)  As used in this subdivision, plaintiff includes a cross-complainant, and defendant 456 

includes a cross-defendant.  457 

(2)  In any case in which a plaintiff is seeking recovery for personal injuries, any defendant 458 

may demand one physical examination of the plaintiff, provided the examination does not include any 459 

diagnostic test or procedure that is painful, protracted, or intrusive, and is conducted at a location 460 

within 75 miles of the residence of the examinee.  A defendant may make this demand without leave 461 

of court after that defendant has been served or has appeared in the action, whichever occurs first.  462 

This demand shall specify the time, place, manner, conditions, scope, and nature of the examination, 463 

as well as the identity and the specialty, if any, of the physician who will perform the examination. 464 

(3)  A physical examination demanded under this subdivision shall be scheduled for a date 465 

that is at least 30 days after service of the demand for it unless on motion of the party demanding the 466 

examination the court has shortened this time. 467 

(4)  The defendant shall serve a copy of the demand for this physical examination on the 468 

plaintiff and on all other parties who have appeared in the action. 469 

(5)  The plaintiff to whom this demand for a physical examination has been directed shall 470 

respond to the demand by a written statement that the examinee will comply with the demand as 471 

stated, will comply with the demand as specifically modified by the plaintiff, or will refuse, for reasons 472 

specified in the response, to submit to the demanded physical examination.  Within 20 days after 473 

service of the demand the plaintiff to whom the demand is directed shall serve the original of the 474 

response to it on the defendant making the demand, and a copy of the response on all other parties 475 

who have appeared in the action, unless on motion of the defendant making the demand the court 476 

has shortened the time for response, or unless on motion of the plaintiff to whom the demand has 477 

been directed, the court has extended the time for response. 478 

(6)  If a plaintiff to whom this demand for a physical examination has been directed fails to 479 

serve a timely response to it, that plaintiff waives any objection to the demand.  However, the court, 480 

on motion, may relieve that plaintiff from this waiver on its determination that (A) the plaintiff has 481 

subsequently served a response that is in substantial compliance with paragraph (5), and (B) the 482 

plaintiff's failure to serve a timely response was the result of mistake, inadvertence, or excusable 483 

neglect. 484 

The defendant may move for an order compelling response and compliance with a demand 485 

for a physical examination.  The court shall impose a monetary sanction under Section 2023 against 486 
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any party, person, or attorney who unsuccessfully makes or opposes, or fails to timely oppose, a 487 

motion to compel response and compliance with a demand for a physical examination, unless it finds 488 

that the one subject to the sanction acted with substantial justification or that other circumstances 489 

make the imposition of the sanction unjust. 490 

If a plaintiff then fails to obey the order compelling response and compliance, the court may 491 

make those orders that are just, including the imposition of an issue sanction, an evidence sanction, 492 

or a terminating sanction under Section 2023.  In lieu of or in addition to that sanction the court may 493 

impose a monetary sanction under Section 2023. 494 

(7)  If a defendant who has demanded a physical examination under this subdivision, on 495 

receipt of the plaintiff's response to that demand, deems that any modification of the demand, or any 496 

refusal to submit to the physical examination is unwarranted, that defendant may move for an order 497 

compelling compliance with the demand.  This motion shall be accompanied by a declaration stating 498 

facts showing a reasonable and good faith attempt at an informal resolution of each issue presented 499 

by the motion. 500 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 501 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to compel 502 

compliance with a demand for a physical examination, unless it finds that the one subject to the 503 

sanction acted with substantial justification or that other circumstances make the imposition of the 504 

sanction unjust. 505 

(8)  The demand for a physical examination and the response to it shall not be filed with the 506 

court.  The defendant shall retain both the original of the demand, with the original proof of service 507 

affixed to it, and the original response until six months after final disposition of the action.  At that 508 

time, the original may be destroyed, unless the court, on motion of any party and for good cause 509 

shown, orders that the originals be preserved for a longer period. 510 

[Subdivisions (d) through (f) remain unchanged.] 511 

(g)  (1)  The attorney for the examinee or for a party producing the examinee, or that 512 

attorney's representative, shall be permitted to attend and observe any physical examination 513 

conducted for discovery purposes, and to record stenographically or by audiotape any words 514 

spoken to or by the examinee during any phase of the examination. This observer may monitor the 515 

examination, but shall not participate in or disrupt it.  If an attorney's representative is to serve as the 516 

observer, the representative shall be authorized to so act by a writing subscribed by the attorney 517 

which identifies the representative. 518 

If in the judgment of the observer the examiner becomes abusive to the examinee or 519 

undertakes to engage in unauthorized diagnostic tests and procedures, the observer may suspend it 520 

to enable the party being examined or producing the examinee to make a motion for a protective 521 

order.  If the observer begins to participate in or disrupt the examination, the person conducting the 522 

physical examination may suspend the examination to enable the party at whose instance it is being 523 

conducted to move for a protective order. 524 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 525 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion for a protective 526 

order, unless it finds that the one subject to the sanction acted with substantial justification or that 527 

other circumstances make the imposition of the sanction unjust.    528 

If the examinee submits or authorizes access to X-rays of any area of his or her body for 529 
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inspection by the examining physician, no additional X-rays of that area may be taken by the 530 

examining physician except with consent of the examinee or on order of the court for good cause 531 

shown. 532 

(2)  The examiner and examinee shall have the right to record a mental examination on audio 533 

tape.  However, nothing in this article shall be construed to alter, amend, or affect existing case law 534 

with respect to the presence of the attorney for the examinee or other persons during the examination 535 

by agreement or court order. 536 

(h)  If a party submits to, or produces another for, a physical or mental examination in 537 

compliance with a demand under subdivision (c), an order of court under subdivision (d), or an 538 

agreement under subdivision (e), that party has the option of making a written demand that the party 539 

at whose instance the examination was made deliver to the demanding party (1) a copy of a detailed 540 

written report setting out the history, examinations, findings, including the results of all tests made, 541 

diagnoses, prognoses, and conclusions of the examiner, and (2) a copy of reports of all earlier 542 

examinations of the same condition of the examinee made by that or any other examiner.  If this 543 

option is exercised, a copy of these reports shall be delivered within 30 days after service of the 544 

demand, or within 15 days of trial, whichever is earlier.  The protection for work product under 545 

Section 2018 is waived, both for the examiner's writings and reports and to the taking of the 546 

examiner's testimony. 547 

If the party at whose instance the examination was made fails to make a timely delivery of the 548 

reports demanded, the demanding party may move for an order compelling their delivery.  This 549 

motion shall be accompanied by a declaration stating facts showing a reasonable and good faith 550 

attempt at an informal resolution of any issue presented by the motion. 551 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 552 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to compel 553 

delivery of medical reports, unless it finds that the one subject to the sanction acted with substantial 554 

justification or that other circumstances make the imposition of the sanction unjust. 555 

If a party then fails to obey an order compelling delivery of demanded medical reports, the 556 

court may make those orders that are just, including the imposition of an issue sanction, an evidence 557 

sanction, or a terminating sanction under Section 2023.  In lieu of or in addition to those sanctions, 558 

the court may impose a monetary sanction under Section 2023.  The court shall exclude at trial the 559 

testimony of any examiner whose report has not been provided by a party. 560 

[Subdivision (i) remains unchanged.] 561 

(j)  A party receiving a demand for a report under subdivision (h) is entitled at the time of 562 

compliance to receive in exchange a copy of any existing written report of any examination of the 563 

same condition by any other physician, psychologist, or licensed health care practitioner.  In addition, 564 

that party is entitled to receive promptly any later report of any previous or subsequent examination 565 

of the same condition, by any physician, psychologist, or licensed health care practitioner. 566 

If a party who has demanded and received delivery of medical reports under subdivision (h) 567 

fails to deliver existing or later reports of previous or subsequent examinations, a party who has 568 

complied with subdivision (h) may move for an order compelling delivery of medical reports.  This 569 

motion shall be accompanied by a declaration stating facts showing a reasonable and good faith 570 

attempt at an informal resolution of each issue presented by the motion. 571 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 572 
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attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to compel 573 

delivery of medical reports, unless it finds that the one subject to the sanction acted with substantial 574 

justification or that other circumstances make the imposition of the sanction unjust. 575 

If a party then fails to obey an order compelling delivery of medical reports, the court may 576 

make those orders that are just, including the imposition of an issue sanction, an evidence sanction, 577 

or a terminating sanction under Section 2023.  In lieu of or in addition to the sanction, the court may 578 

impose a monetary sanction under Section 2023.  The court shall exclude at trial the testimony of any 579 

health care practitioner whose report has not been provided by a party ordered to do so by the 580 

court. 581 

[Subdivision (k) remains unchanged.] 582 

 583 

§2033.   584 

[Subdivisions (a) through (d) remain unchanged.] 585 

(e)  When requests for admission have been made, the responding party may promptly move 586 

for a protective order.  This motion shall be accompanied by a declaration stating facts showing a 587 

reasonable and good faith attempt at an informal resolution of each issue presented by the motion.  588 

The court, for good cause shown, may make any order that justice requires to protect any 589 

party from unwarranted annoyance, embarrassment, oppression, or undue burden and expense.  590 

This protective order may include, but is not limited to, one or more of the following directions: 591 

(1)  That the set of admission requests, or particular requests in the set, need not be 592 

answered at all. 593 

(2)  That, contrary to the representations made in a declaration submitted under paragraph 594 

(3) of subdivision (c), the number of admission requests is unwarranted. 595 

(3)  That the time specified in subdivision (h) to respond to the set of admission requests, or 596 

to particular requests in the set, be extended. 597 

(4)  That a trade secret or other confidential research, development, or commercial 598 

information not be admitted or be admitted only in a certain way. 599 

(5)  That some or all of the answers to requests for admission be sealed and thereafter 600 

opened only on order of the court. 601 

If the motion for a protective order is denied in whole or in part, the court may order that the 602 

responding party provide or permit the discovery against which protection was sought on terms and 603 

conditions that are just. 604 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 605 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion for a protective 606 

order, unless it finds that the one subject to the sanction acted with substantial justification or that 607 

other circumstances make the imposition of the sanction unjust. 608 

[Subdivisions (f) through (k) remain unchanged.] 609 

(l)  If the party requesting admissions, on receipt of a response to the requests, deems that 610 

(1) an answer to a particular request is evasive or incomplete, or (2) an objection to a particular 611 

request is without merit or too general, that party may move for an order compelling a further 612 

response. The motion shall be accompanied by a declaration stating facts showing a reasonable and 613 

good faith attempt at an informal resolution of each issue presented by the motion.  614 

Unless notice of this motion is given within 45 days of the service of the response, or any 615 
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supplemental response, or any specific later date to which the requesting party and the responding 616 

party have agreed in writing, the requesting party waives any right to compel further response to the 617 

requests for admission. 618 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 619 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to compel further 620 

response, unless it finds that the one subject to the sanction acted with substantial justification or that 621 

other circumstances make the imposition of the sanction unjust. 622 

If a party then fails to obey an order compelling further response to requests for admission, 623 

the court may order that the matters involved in the requests be deemed admitted.  In lieu of or in 624 

addition to this order, the court may impose a monetary sanction under Section 2023. 625 

[Subdivisions (m) through (o) remain unchanged.] 626 

 627 

§2034.   628 

[Subdivisions (a) through (d) remain unchanged.] 629 

(e)  A party who has been served with a demand to exchange information concerning expert 630 

trial witnesses may promptly move for a protective order. This motion shall be accompanied by a 631 

declaration stating facts showing a reasonable and good faith attempt at an informal resolution of 632 

each issue presented by the motion. 633 

The court, for good cause shown, may make any order that justice requires to protect any 634 

party from unwarranted annoyance, embarrassment, oppression, or undue burden and expense.  The 635 

protective order may include, but is not limited to, one or more of the following directions: 636 

(1)  That the demand be quashed because it was not timely served. 637 

(2)  That the date of exchange be earlier or later than that specified in the demand. 638 

(3)  That the exchange be made only on specified terms and conditions. 639 

(4)  That the production and exchange of any reports and writings of experts be made at a 640 

different place or at a different time than specified in the demand. 641 

(5)  That some or all of the parties be divided into sides on the basis of their identity of 642 

interest in the issues in the action, and that the designation of any experts as described in paragraph 643 

(2) of subdivision (a) be made by any side so created. 644 

(6)  That a party or a side reduce the list of employed or retained experts designated by that 645 

party or side under paragraph (2) of subdivision (a). 646 

If the motion for a protective order is denied in whole or in part, the court may order that the 647 

parties against whom the motion is brought, provide or permit the discovery against which the 648 

protection was sought on those terms and conditions that are just.  649 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 650 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion for a protective 651 

order, unless it finds that the one subject to the sanction acted with substantial justification or that 652 

other circumstances make the imposition of the sanction unjust. 653 

[Subdivisions (f) through (h) remain unchanged.] 654 

(i)  On receipt of an expert witness list from a party, any other party may take the deposition 655 

of any person on the list.  The procedures for taking oral and written depositions set forth in Sections 656 

2025, 2026, 2027, and 2028 apply to a deposition of a listed trial expert witness except as follows: 657 

(1)  The deposition of any expert described in paragraph (2) of subdivision (a) shall be taken 658 
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at a place that is within 75 miles of the courthouse where the action is pending.  However, on motion 659 

for a protective order by the party designating an expert witness, and on a showing of exceptional 660 

hardship, the court may order that the deposition be taken at a more distant place from the 661 

courthouse. 662 

(2)  A party desiring to depose any expert witness, other than a party or employee of a 663 

party, who is either (A) an expert described in paragraph (2) of subdivision (a) except one who is a 664 

party or an employee of a party, (B) a treating physician and surgeon or other treating health care 665 

practitioner who is to be asked during the deposition to express opinion testimony, including opinion 666 

or factual testimony regarding the past or present diagnosis or prognosis made by the practitioner or 667 

the reasons for a particular treatment decision made by the practitioner, but not including testimony 668 

requiring only the reading of words and symbols contained in the relevant medical record or, if those 669 

words and symbols are not legible to the deponent, the approximation by the deponent of what those 670 

words or symbols are, or (C) an architect, professional engineer, or licensed land surveyor, who was 671 

involved with the original project design or survey for which he or she is asked to express an opinion 672 

within his or her expertise and relevant to the action or proceeding, shall pay the expert's reasonable 673 

and customary hourly or daily fee for any time spent at the deposition from the time noticed in the 674 

deposition subpoena or from the time of the arrival of the expert witness should that time be later 675 

than the time noticed in the deposition subpoena, until the time the expert witness is dismissed from 676 

the deposition, whether or not the expert is actually deposed by any party attending the deposition.  677 

If any counsel representing the expert or a nonnoticing party is late to the deposition, the expert's 678 

reasonable and customary hourly or daily fee for the time period determined from the time noticed in 679 

the deposition subpoena until the counsel's late arrival, shall be paid by that tardy counsel.  However, 680 

the hourly or daily fee shall not exceed the fee charged the party who retained the expert except 681 

where the expert donated his or her services to a charitable or other nonprofit organization.  A daily 682 

fee shall only be charged for a full day of attendance at a deposition or where the expert was 683 

required by the deposing party to be available for a full day and the expert necessarily had to forego 684 

all business he or she would have otherwise conducted that day but for the request that he or she be 685 

available all day for the scheduled deposition.  In a worker's compensation case arising under 686 

Division 4 (commencing with Section 3201) or Division 4.5 (commencing with Section 6100) of the 687 

Labor Code, a party desiring to depose any expert on another party's expert witness list shall pay 688 

this fee. 689 

The party taking the deposition shall either accompany the service of the deposition notice 690 

with a tender of the expert's fee based on the anticipated length of the deposition or tender that fee at 691 

the commencement of the deposition.  The expert's fee shall be delivered to the attorney for the party 692 

designating the expert.  If the deposition of the expert takes longer than anticipated, the party giving 693 

notice of the deposition shall pay the balance of the expert's fee within five days of receipt of an 694 

itemized statement from the expert.  The party designating the expert is responsible for any fee 695 

charged by the expert for preparing for the deposition and for traveling to the place of the deposition, 696 

as well as for any travel expenses of the expert. 697 

(3)  The service of a proper deposition notice accompanied by the tender of the expert 698 

witness fee described in paragraph (2) is effective to require the party employing or retaining the 699 

expert to produce the expert for the deposition.  If the party noticing the deposition fails to tender the 700 

expert's fee under paragraph (2), the expert shall not be deposed at that time unless the parties 701 



3-04-18 
 

stipulate otherwise. 702 

(4)  If a party desiring to take the deposition of an expert witness under this subdivision 703 

deems that the hourly or daily fee of that expert for providing deposition testimony is unreasonable, 704 

that party may move for an order setting the compensation of that expert. This motion shall be 705 

accompanied by a declaration stating facts showing a reasonable and good faith attempt at an 706 

informal resolution of each issue presented by the motion.  Notice of this motion shall also be given 707 

to the expert.  In any such attempt at an informal resolution, either the party or the expert shall 708 

provide the other with (A) proof of the ordinary and customary fee actually charged and received by 709 

that expert for similar services provided outside the subject litigation, (B) the total number of times 710 

the presently demanded fee has ever been charged and received by that expert, and (C) the 711 

frequency and regularity with which the presently demanded fee has been charged and received by 712 

that expert within the two-year period preceding the hearing on the motion. 713 

In addition to any other facts or evidence, the expert or the party designating the expert shall 714 

provide, and the court's determination as to the reasonableness of the fee shall be based upon (A) 715 

proof of the ordinary and customary fee actually charged and received by that expert for similar 716 

services provided outside the subject litigation, (B) the total number of times the presently demanded 717 

fee has ever been charged and received by that expert, and (C) the frequency and regularity with 718 

which the presently demanded fee has been charged and received by that expert within the two-year 719 

period preceding the hearing on the motion.  Provisions (B) and (C) shall apply to actions filed after 720 

January 1, 1994.  The court may also consider the ordinary and customary fees charged by similar 721 

experts for similar services within the relevant community and any other factors the court deems 722 

necessary or appropriate to make its determination. 723 

Upon a determination that the fee demanded by that expert is unreasonable, and based upon 724 

the evidence and factors considered, the court shall set the fee of the expert providing testimony. 725 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 726 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to set the expert 727 

witness fee, unless it finds that the one subject to the sanction acted with substantial justification or 728 

that other circumstances make the imposition of the sanction unjust. 729 

[Subdivision (j) remains unchanged.] 730 

(k)  On motion of any party who has engaged in a timely exchange of expert witness 731 

information, the court may grant leave to (1) augment that party's expert witness list and declaration 732 

by adding the name and address of any expert witness whom that party has subsequently retained, or 733 

(2) amend that party's expert witness declaration with respect to the general substance of the 734 

testimony that an expert previously designated is expected to give.  This motion shall be made at a 735 

sufficient time in advance of the time limit for the completion of discovery under Section 2024 to 736 

permit the deposition of any expert to whom the motion relates to be taken within that time limit.  737 

However, under exceptional circumstances, the court may permit the motion to be made at a later 738 

time.  This motion shall be accompanied by a declaration stating facts showing a reasonable and 739 

good faith attempt at an informal resolution of each issue presented by the motion.  The demand, and 740 

all expert witness lists and declarations exchanged in response to it, shall be lodged with the court 741 

when their contents become relevant to an issue in any pending matter in the action.  The court shall 742 

grant leave to augment or amend an expert witness list or declaration only after taking into account 743 

the extent to which the opposing party has relied on the list of expert witnesses, and after determining 744 
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that any party opposing the motion will not be prejudiced in maintaining that party's action or defense 745 

on the merits, and that the moving party either (1) would not in the exercise of reasonable diligence 746 

have determined to call that expert witness or have decided to offer the different or additional 747 

testimony of that expert witness, or (2) failed to determine to call that expert witness, or to offer the 748 

different or additional testimony of that expert witness as a result of mistake, inadvertence, surprise, 749 

or excusable neglect, provided that the moving party (1) has sought leave to augment or amend 750 

promptly after deciding to call the expert witness or to offer the different or additional testimony, and 751 

(2) has promptly thereafter served a copy of the proposed expert witness information concerning the 752 

expert or the testimony described in subdivision (f) on all other parties who have appeared in the 753 

action.  Leave shall be conditioned on the moving party making the expert available immediately for a 754 

deposition under subdivision (i), and on such other terms as may be just, including, but not limited to, 755 

leave to any party opposing the motion to designate additional expert witnesses or to elicit additional 756 

opinions from those previously designated, a continuance of the trial for a reasonable period of time, 757 

and the awarding of costs and litigation expenses to any party opposing the motion. 758 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 759 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to augment or 760 

amend expert witness information, unless it finds that the one subject to the sanction acted with 761 

substantial justification or that other circumstances made the imposition of the sanction unjust. 762 

(l)  On motion of any party who has failed to submit expert witness information on the date 763 

specified in a demand for that exchange, the court may grant leave to submit that information on a 764 

later date.  This motion shall be made a sufficient time in advance of the time limit for the completion 765 

of discovery under Section 2024 to permit the deposition of any expert to whom the motion relates 766 

to be taken within that time limit.  However, under exceptional circumstances, the court may permit 767 

the motion to be made at a later time. This motion shall be accompanied by a declaration stating facts 768 

showing a reasonable and good faith attempt at an informal resolution of each issue presented by the 769 

motion. 770 

The court shall grant leave to submit tardy expert witness information only after taking into 771 

account the extent to which the opposing party has relied on the absence of a list of expert witnesses, 772 

and determining that any party opposing the motion will not be prejudiced in maintaining that party's 773 

action or defense on the merits, and that the moving party (1) failed to submit that information as the 774 

result of mistake, inadvertence, surprise, or excusable neglect, (2) sought that leave promptly after 775 

learning of the mistake, inadvertence, surprise, or excusable neglect, and (3) has promptly thereafter 776 

served a copy of the proposed expert witness information described in subdivision (f) on all other 777 

parties who have appeared in the action.  This order shall be conditioned on the moving party 778 

making that expert available immediately for a deposition under subdivision (i), and on such other 779 

terms as may be just, including, but not limited to, leave to any party opposing the motion to 780 

designate additional expert witnesses or to elicit additional opinions from those previously 781 

designated, a continuance of the trial for a reasonable period of time, and the awarding of costs and 782 

litigation expenses to any party opposing the motion.  783 

The court shall impose a monetary sanction under Section 2023 against any party, person, or 784 

attorney who unsuccessfully makes or opposes, or fails to timely oppose, a motion to submit tardy 785 

expert witness information, unless it finds that the one subject to the sanction acted with substantial 786 

justification or that other circumstances make the imposition of the sanction unjust. 787 
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[Subdivisions (m) through (n) remain unchanged.] 788 

 
           (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Beverly Hills Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Code of Civil Procedure sections 2017, 2019, 2024, 2025, 2028, 2030, 2031, 2032, 
2033, and 2034 specify that the court shall impose a monetary sanction under section 2023 against any 
party or attorney who unsuccessfully makes or opposes a motion.  As such, parties have used such 
wording to avoid an imposition of sanctions based on the fact that the Code implies that an unsuccessful 
opposition would justify sanctions, and, thus, have purposefully not opposed a parties’ justified motion 
for the purpose of evading the imposition of sanctions. 
 
This Resolution:  Will provide a proper checks and balances pertaining to litigants, and provides a level 
playing field.  Also, this resolution will ensure that parties are being cooperative under discovery rules, 
and any violation of the Discovery Act is addressed by sanctions.   
 
The Problem:  Under the Code, as currently stated, parties may violate the discovery rules, and have no 
concern for imposition of sanctions after the propounding party is left with no alternative but to file a 
motion, and incur attorneys’ fees and costs. 
 
IMPACT STATEMENT 

This resolution does not affect any other law, statute, or rule. 
 

AUTHOR AND/OR PERMANENT CONTACT:  Alexander S. Gareeb, Tressler, Soderstrom, 
Maloney & Priess, 1901 Avenue of the Stars, Suite 450, Los Angeles, California, 90067, 
310.203.4823, Fax 310.203.4823, email:  agareeb@mail.tsmp.com 
 

RESPONSIBLE FLOOR DELEGATE: 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
The Delegation of the San Diego County Bar Association recommends DISAPROVAL of this 
resolution.  The proposed change effectively forces the non-responding party to oppose all discovery 
motions.  There may be a number of legitimate reasons why a party might not want to oppose a 
discovery motion.  Similarly, should a party be subject to sanctions because their opposition was filed 
late?  There are already remedies available to the court to address such a situation, e.g. disregarding any 
late filed oppositions.  It also appears that the actual problem identified by the proponent is that some 
parties file stealth oppositions with different titles such as “response” or “reply” in an attempt to avoid 
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sanctions by then asserting that they have not “opposed” the discovery motion.  While the Delegation of 
the San Diego County Bar Association does not condone such tactics, it does not believe that the 
proffered amendments correct the problem. 
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RESOLUTION 3-05-2002

DIGEST
Discovery:  Depositions Exceeding Two Days or 14 Hours Presumed Unduly Burdensome.
Amends Code of Civil Procedure section 2025 to provide that depositions exceeding two days or 14
hours are presumed to be unduly burdensome.  

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends Code of Civil Procedure section 2025 to provide that depositions exceeding
two days or 14 hours are presumed to be unduly burdensome.  This resolution should be disapproved
because it is unnecessary and arbitrary.   

Section 2025 already provides that depositions can be adjourned so that the deponent can seek a
protective order on the ground that the examination is conducted in bad faith or “in a manner that
unreasonably annoys, embarrasses, or oppresses that deponent or party.”  (Id. at subd. (n).)  This
implicitly includes depositions that are too long in light of the issues in the dispute.

The time limits suggested by the proponent are arbitrary and inappropriate for the complicated case
where a lengthy deposition is necessary or for the situation in which the attorney defending the
deposition delays or obstructs the deposition process.  The burden of asking the court for relief should
remain with the party who claims to be oppressed.  It should not be shifted to the party seeking
discoverable information.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Code of Civil Procedure section 2025 to read as follows: 

1
2
3
4
5
6
7
8
9
10
11

§2025
[Subdivisions (a) through (h) remain unchanged.]
(i) Before, during, or after a deposition, any party, any deponent, or any other

affected natual person or organization may promptly move for a protective order. The motion
shall be accompanied by a declaration stating facts showing a reasonable and good faith
attempt at an informal resolution of each issue presented by the motion.
The court, for good cause shown, may make any order that justice requires to protect any
party, deponent, or other natural person or organization from unwarranted annoyance,
embarrassment, or oppression, or undue burden and expense. This protective order may
include, but is not limited to, one or more of the following directions:

(1) That the deposition not be taken at all.
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12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53

(2) That the deposition be taken at a different time.
(3) That a videotape deposition of a treating or consulting physician or of any expert

witness, intended for possible use at trial under paragraph (4) of subdivision (u), be
postponed until the moving party has had an adequate opportunity to prepare, by discovery
deposition of the deponent, or other means, for cross-examination.

(4) That the deposition be taken at a place other than that specified in the deposition
notice, if it is within a distance permitted by subdivision (e).

(5) That the deposition be taken only on certain specified terms and conditions.
(6) That the deponent's testimony be taken by written, instead of oral, examination.
(7) That the method of discovery be interrogatories to a party instead of an oral

deposition.
(8) That the testimony be recorded in a manner different from that specified in the

deposition notice.
(9) That certain matters not be inquired into.
(10) That the scope of the examination be limited to certain matters.
(11) That all or certain of the writings or tangible things designated in the deposition

notice not be produced, inspected, or copied.
(12) That designated persons, other than the parties to the action and their officers

and counsel, be excluded from attending the deposition.
(13) That a trade secret or other confidential research, development, or commercial

information not be disclosed or be disclosed only to specified persons or only in a specified
way.

(14) That the parties simultaneously file specified documents enclosed in sealed
envelopes to be opened as directed by the court.

(15) That the deposition be sealed and thereafter opened only on order of the court.
(16) That the length of the deposition be limited, or that the deposition be terminated.
If the motion for a protective order is denied in whole or in part, the court may order

that the deponent provide or permit the discovery against which protection was sought on
those terms and conditions that are just.

The court shall impose a monetary sanction under Section 2023 against any party,
person, or attorney who unsuccessfully makes or opposes a motion for a protective order,
unless it finds that the one subject to the sanction acted with substantial justification or that
other circumstances make the imposition of the sanction unjust.  

[Subdivisions (j) through (m) remain unchanged.]
(n) The deposition officer shall not suspend the taking of testimony without stipulation

of the party conducting the deposition and the deponent unless any party attending the
deposition or the deponent demands the taking of testimony be suspended to enable that
party or deponent to move for a protective order on the ground that the examination is being
conducted in bad faith or in a manner that unreasonably annoys, embarrasses, or oppresses
that deponent or party, or on the ground that the deposition be terminated or the length of the
deposition be limited. This motion shall be accompanied by a declaration stating facts
showing a reasonable and good faith attempt at an informal resolution of each issue presented
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54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70

by the motion. The court, for good cause shown, may terminate the examination or may limit
the length, scope and manner of taking the deposition as provided in subdivision (i).  Upon a
motion for a protective order to terminate or limit the duration of a deposition, a deposition
which exceeds fourteen hours of testimony, or two calendar days, whichever occurs first,
shall be presumed unduly burdensome.  The court must allow additional time if needed for a
fair examination of the deponent or if the deponent or another person, or other circumstance,
impedes or delays the examination.  If the order terminates the examination, the deposition
shall not thereafter be resumed, except on order of the court.

The court shall impose a monetary sanction under Section 2023 against any party,
person, or attorney who unsuccessfully makes or opposes a motion for this protective order,
unless it finds that the one subject to the sanction acted with substantial justification or that
other circumstances make the imposition of the sanction unjust.

 
(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:   Beverly Hills Bar Association

STATEMENT OF REASONS

Existing Law:  Code of Civil Procedure section 2019 requires the court to restrict the frequency or
extent of the use of discovery methods, including oral depositions where the selected method of
discovery is unduly burdensome or expensive. Section 2025, which governs oral depositions, does not
contain any limitation on the duration of oral depositions in California.  

This Resolution:  Would amend Section 2025 in a manner similar to, but less restrictive than the Federal
Rules of Civil Procedure, Rule 30, which limits a deposition to one day of seven hours.  The
amendment would raise a rebuttable presumption that a deposition exceeding 14 hours or 2 days,
whichever occurs first, is unduly burdensome.  The amendment would shift the burden to the party
conducting the deposition to bring forth facts to establish that additional time is needed for a fair
examination of the deponent, and would require the court to grant additional time in that event.  This
resolution will conserve the resources of the litigants and their counsel, and will provide an additional
mechanism for the expeditious resolution of California litigation which is already available to litigants in
the federal courts.  It will also result in a more equal playing field between litigants who are often at
opposite ends of the economic spectrum. 

The Problem:   Unnecessary, costly and burdensome depositions, which are often abused and
employed as a litigation tactic and economic weapon against litigants with fewer economic resources.  
This provision already exists in principle under federal law set forth at Federal Rules of Civil Procedure
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30(d)(2) and 26.  No similar provision presently exists under California law. 

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Elizabeth L. Bradley and Alan S. Gutman, Law
Offices of Alan S. Gutman, 9401 Wilshire Blvd., Suite 575, Beverly Hills, CA 90212, 310.385.0700, Fax
310.385.0710; email: ebradley@gutmanlaw.com

RESPONSIBLE FLOOR DELEGATE:  Elizabeth L. Bradley

COUNTER ARGUMENTS

CONTRA COSTA COUNTY BAR ASSOCIATION

Current law permits any party or deponent to move for a protective order “before, during, or after a
deposition.”  Code of Civil Procedure §2025(i), emphasis added.  Current law permits the Court “to make
any order justice requires” to protect any party, deponent, etc. from “unwarranted annoyance,
embarrassment, or oppression, or undue burden and expense.” Ibid.  Thus, protection from abusive
depositions exists in current law.

Resolution 3-05-02 creates a rebuttable presumption that 14 hours or 2 days of deposition testimony is
uniformly sufficient.  It also seeks to shift the burden of proof at any protective order hearing from the
deponent to others.  This Resolution should be disapproved for three independently conclusive reasons:

1. It does not appear that three day depositions are a state-wide problem, and thus abuses
can be handled on a case-by-case basis.  In complex litigation, such as construction defect cases or
commercial disputes, it is not uncommon to have over 10 lawyers who wish to question the deponent.
Should counsel’s ability to question a material witness or party depend on when counsel’s turn to question
a witness occurs?  Likewise, it is not uncommon to have 3-4 years of transactions to go over, and damage
claims well into 7 figures.  Should counsel’s ability to defend such claims be constrained by an artificial time
limit?  

2.  The Federal model is not appropriate for state litigation.  The Federal Rules impose a stay
on all discovery (including depositions) until all parties meet with the District Judge at the Case Management
Conference.  At that time, the length of depositions may be altered.  State practice is not analogous.

3. An arbitrary time limit will increase rather than decrease disputes over deposition conduct.
Once the 14th hour or 2nd day is reached, deponent’s counsel will feel duty bound to walk out, since it is
presumptively improper to continue.  Counsel risks malpractice claims or at least disgruntled clients if
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counsel does not enforce the artificial time limit.  Vast amounts of time will be needlessly consumed by
“meet and confer” discussions as the 14th hour or close of the 2nd day draws near.  This will lead to
unnecessary motions, increased costs of litigation, and significant extra burdens on the court.

Resolution 3-05-02 is neither necessary nor appropriate; it should be disapproved.

ORANGE COUNTY BAR ASSOCIATION

This resolution will generate and exacerbate the very evils that its proponent seeks to cure. Establishing
a presumption that any deposition in excess of two days is “unduly burdensome” will authorize the
witness, or any other attending party, to demand the termination of the proceeding and seek a
protective order in reliance on this “presumption”. Many cases are extremely complicated and
document intensive requiring many days of examination. To enact a presumption and to provide an
opportunity for gamesmanship that can be used to obstruct, delay, and frustrate discovery will only
make this discovery vehicle more costly and burdensome. It is recommended that this resolution be
rejected.

SAN DIEGO COUNTY BAR ASSOCIATION

The Delegation of the San Diego County Bar Association recommends DISSAPROVAL of this
resolution.  The fundamental issue raised by this resolution is who should have the burden in terms of
establishing that a deposition has become unduly burdensome.  The Delegation of the San Diego
County Bar Association believes that the burden should remain, as it presently is, with the party being
deposed to seek a protective order where circumstances are such that the deponent believes the
deposition process is being abused by dragging out a deposition.  There are other problems with the
proffered resolution in terms of its application to multiparty cases (e.g. construction defect litigation) -
the proposed change is not clear whether the deposition limit applies to a given witness, or whether
each deposing party is entitled to 2days/14 hours per witness.  Also, the proposed resolution appears
to apply to expert witnesses who are being compensated for their deposition time by the deposing
party.  Indeed, in complex cases it can easily take in excess of 2days/14 hours for the parties to
complete an expert deposition.

SANTA CLARA COUNTY BAR ASSOCIATION

While it is generally thought that depositions that exceed two days or 14 hours should not be permitted
without leave of the court, it is considered that labeling such extended depositions as “unduly
burdensome” is unproductive in gaining acceptance and approval of this valuable addition to reducing
litigation costs.  It is proposed that the following non-judgmental language be adopted which closely
tracks the FRCP.
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Delete the sentence of the resolution at lines 59-62 starting with words “Upon a motion….” and replace
it with the following:

“Unless otherwise authorized by the court or stipulated by the parties, a deposition is limited to two
days or fourteen hours (seven hours per day maximum).”

For these reasons, we oppose resolution 3-05 as currently written.
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RESOLUTION 3-06-2002

DIGEST
Discovery: Expands Definition of Abuse of Discovery.  
Amends Code of Civil Procedure section 2023 to provide that misuses of the discovery process
include conduct that impedes, delays or frustrates the fair examination of a deponent in a deposition.  

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends Code of Civil Procedure section 2023 to provide that misuses of the discovery
process include conduct that impedes, delays or frustrates the fair examination of a deponent.  This
resolution should be disapproved because it is unnecessary.

Section 2023, subdivision (a), already provides that unreasonable discovery tactics constitute discovery
abuse.  “Failing to respond or submit to an authorized method of discovery” (id., subd. (a)(4)) and
“[m]aking, without substantial justification, an unmeritorious objection to discovery” (id., subd. (a)(5))
are both specifically mentioned and are both clearly applicable to a deponent and the deponent’s
counsel. This resolution will encourage attorneys to file sanction motions for the allegedly improper
defense of a deponent without resolving the central issue of attorneys’ misconduct in depositions. 

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Code of Civil Procedure section 2023 to read as follows: 

1
2
3
4
5
6
7
8
9
10
11
12
13

§2023
(a) Misuses of the discovery process include, but are not limited to, the following:
(1) Persisting, over objection and without substantial justification, in an attempt to

obtain information or materials that are outside the scope of permissible discovery.
(2) Using a discovery method in a manner that does not comply with its specified

procedures.
(3) Employing a discovery method in a manner or to an extent that causes

unwarranted annoyance, embarrassment, or oppression, or undue burden and expense.
(4) Failing to respond or to submit to an authorized method of discovery.
(5) Making, without substantial justification, an unmeritorous objection to discovery.
(6) Making an evasive response to discovery.
(7) Disobeying a court order to provide discovery.
(8) Making or opposing, unsuccessfully and without substantial justification, a motion



3-06-2

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54

to compel or to limit discovery.
(9) Failing to confer in person, by telephone, or by letter with an opposing party or

attorney in a reasonable and good faith attempt to resolve informally any dispute concerning
discovery, if the section governing a particular discovery motion requires the filing of a
declaration stating facts showing that such an attempt has been made. Notwithstanding the
outcome of the particular discovery motion, the court shall impose a monetary sanction
ordering that any party or attorney who fails to confer as required pay the reasonable
expenses, including attorney's fees, incurred by anyone as a result of that conduct.

(10) Engaging in conduct which unreasonably impedes, delays or otherwise frustrates
the fair examination of a deponent, during or in connection with an oral deposition authorized
by any provision of this article.

(b) To the extent authorized by the section governing any particular discovery method
or any other provision of this article, the court, after notice to any affected party, person, or
attorney, and after opportunity for hearing, may impose the following sanctions against
anyone engaging in conduct that is a misuse of the discovery process.

(1) The court may impose a monetary sanction ordering that one engaging in the
misuse of the discovery process, or any attorney advising that conduct, or both pay the
reasonable expenses, including attorney's fees, incurred by anyone as a result of that conduct.
The court may also impose this sanction on one unsuccessfully asserting that another has
engaged in the misuse of the discovery process, or on any attorney who advised that
assertion, or on both. If a monetary sanction is authorized by any provision of this article, the
court shall impose that sanction unless it finds that the one subject to the sanction acted with
substantial justification or that other circumstances make the imposition of the sanction unjust.

(2) The court may impose an issue sanction ordering that designated facts shall be
taken as established in the action in accordance with the claim of the party adversely affected
by the misuse of the discovery process. The court may also impose an issue sanction by an
order prohibiting any party engaging in the misuse of the discovery process from supporting
or opposing designated claims or defenses.

(3) The court may impose an evidence sanction by an order prohibiting any party
engaging in the misuse of the discovery process from introducing designated matters in
evidence.

(4) The court may impose a terminating sanction by one of the following orders:
(A) An order striking out the pleadings or parts of the pleadings of any party engaging

in the misuse of the discovery process.
(B) An order staying further proceedings by that party until an order for discovery is

obeyed.
(C) An order dismissing the action, or any part of the action, of that party.
(D) An order rendering a judgment by default against that party.
(5) The court may impose a contempt sanction by an order treating the misuse of the

discovery process as a contempt of court.
(c) A request for a sanction shall, in the notice of motion, identify every person, party,
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55
56
57
58
59
60
61
62

and attorney against whom the sanction is sought, and specify the type of sanction sought.
The notice of motion shall be supported by a memorandum of points and authorities, and
accompanied by a declaration setting forth facts supporting the amount of any monetary
sanction sought.

(Proposed new language underlined, language to be deleted stricken.)

PROPONENT:  Beverly Hills Bar Association

STATEMENT OF REASONS

Existing Law:  Code of Civil Procedure Section 2023 does not specifically identify impeding, delaying
or otherwise frustrating the taking of deposition as an abuse of discovery.

This Resolution:  Specifically identifies as an abuse of discovery conduct which impedes, delays or
otherwise frustrates the fair examination of a deponent during or in connection with an oral deposition.

The Problem:  With the ever-increasing costs and abuses related to the discovery process, this
provision is necessary to deter litigants and non-party witnesses from engaging in conduct intended to
delay, impede or frustrate the fair examination of a deponent, by specifically including such conduct with
other the other specific conduct sanctionable under Code of Civil Procedure Section 2023.  This is
aimed at reducing said conduct, which should in turn reduce law and motion practice as related to said
conduct.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHORS AND/OR PERMANENT CONTACT:  Elizabeth L. Bradley, Law Offices of Alan S.
Gutman, 9401 Wilshire Blvd., Suite 575, Beverly Hills, CA 90212, 310.385.0700, Fax 310.385.0710;
email: ebradley@gutmanlaw.com; Alexander S. Gareeb, 310.203.4823, Fax 310.203.4823, email:
agareeb@mail.tsmp.com

RESPONSIBLE FLOOR DELEGATE:  Elizabeth L. Bradley 

COUNTER ARGUMENT

ORANGE COUNTY BAR ASSOCIATION
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This proposal, obviously intended as a companion to3-05-2002, should also be rejected. First it will do
little to cure the defects in 3-05-2002 as the party terminating the objection should be able to rely on the
presumption in the earlier proposal as a basis for his/her “ substantial justification” in terminating the
deposition. This addition will not, therefore, provide a cure for the inherent defects in 3-05-2002. As an
independent addition to an ever-growing list of sanctionable conduct, this recommendation is both
unnecessary and ambiguous. C.C.P. Section 2023 already authorizes sanctions for making unmeritorious
objections to discovery (a)(5), and for employing a discovery method in a manner undue burden and
expense(a)(3). The proposed sanctionable conduct of “unreasonable impedes” and “frustrates the fair
examination” is hopelessly ambiguous, yet another vehicle to increase costs to clients in discovery hearings
and appellate proceedings. It is recommended that this proposal be rejected.                      



RESOLUTION 3-07-02 
 
DIGEST 
Discovery:  Mandatory Disclosures 
Adds rule 302 to the California Rules of Court to require pre-trial disclosures. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
Reasons: 
This resolution adds rule 302 to the California Rules of Court to require pre-trial disclosures. This 
resolution should be disapproved because, while it could streamline the discovery process by requiring 
early and specific disclosures by counsel, it conflicts with the Code of Civil Procedure. 
 
This resolution adopts much of the language of Rule 26 of the Federal Rules of Civil Procedure, except 
subdivision (a)(2) relating to the disclosure of expert testimony.  Implementation of Rule 26 appears to 
have controlled, although not eliminated, filing of clearly unsupportable lawsuits and much of the 
unnecessary gamesmanship related to discovery in federal practice.  The success of Rule 26 suggests 
that such rules are effective at ensuring that discovery is used for its intended purpose – disclosure -- 
rather than concealment and oppression.   
 
However, the Judicial Council cannot adopt a rule of court that conflicts with a statute.  The rule 
proposed by this resolution conflicts with various Code of Civil Procedure sections.  For instance, Code 
of Civil Procedure section 2031, subdivision (e), places the duty to request supplemental document 
production on the responding party.  By contrast, this resolution would place the duty "seasonably to 
amend" on the responding party.   
 
In addition, this resolution refers to a “scheduling conference” and a “scheduling order” at lines 88 and 
89 but does not define those terms.  It also refers to “subdivision (f)” at line 33, but there is no 
subdivision (f) in the resolution.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that the Judicial Council add Rule 302 to 
the California Rules of Court to read as follows:  
  

Rule 302 1 

(a)  Required Disclosures; Methods to Discover Additional Matter. 2 

(1)  Initial Disclosures.  Except in categories of proceedings specified in subdivision 3 

(a)(1)(E), or to the extent otherwise stipulated or directed by order, a party must, without   4 

awaiting a discovery request, provide to other parties: 5 

(A)  the name and, if known, the address and telephone number of each individual, 6 

except for expert witnesses, likely to have discoverable information that the disclosing party may 7 



use to support its claims or defenses, unless solely for impeachment, identifying the subjects of the 8 

information; 9 

(B)  a copy of, or a description by category and location of, all documents, 10 

datacompilations, and tangible things that are in the possession, custody, or control of the party 11 

and that the disclosing party may use to support its claims or defenses, unless solely for 12 

impeachment; 13 

(C)  a computation of any category of damages claimed by the disclosing party,making 14 

available for inspection and copying as under Section 2031 of the Code of Civil Procedure the 15 

documents or other evidentiary material, not privileged or protected from disclosure, on which 16 

such computation is based, including materials bearing on the nature and extent of injuries 17 

suffered; and 18 

(D)  for inspection and copying as under Section 2031 of the Code of Civil Procedure 19 

any insurance agreement under which any person carrying on an insurance business may be liable 20 

to satisfy part or all of a judgment which may be entered in the action or to indemnify or 21 

reimburse for payments made to satisfy the judgment. 22 

(E)  The following categories of proceedings are exempt from initial disclosure under this 23 

subdivision: 24 

(i)  an action for review on an administrative record; 25 

(ii)a petition for habeas corpus or other proceeding to challenge a criminal conviction or 26 

sentence;  27 

(iii)  an action brought without counsel by a person in custody; 28 

(iv)  an action to enforce or quash an administrative summons or subpoena; 29 

(v)  a proceeding ancillary to proceedings in other courts; and  30 

(vi)  an action to enforce an arbitration award. 31 

These disclosures must be made at or within 14 days after the conference pursuant to 32 

subdivision (f) unless a different time is set by stipulation or court order, or unless a party objects 33 

during the conference that initial disclosures are not appropriate in the circumstances of the action 34 

and states the objection in the Rule 302(e) discovery plan. In ruling on the objection, the court 35 

must determine what disclosures - if any - are to be made, and set the time for disclosure. Any 36 

party first served or otherwise joined after the Rule 302(e) conference must make these 37 

disclosures within 30 days after being served or joined unless a different time is set by stipulation 38 

or court order. A party must make its initial disclosures based on the information then reasonably 39 

available to it and is not excused from making its disclosures because it has not fully completed its 40 

investigation of the case or because it challenges the sufficiency of another party's disclosures or 41 

because another party has not made its disclosures. 42 

(2)  Pretrial Disclosures.  In addition to the disclosures required by Rule 302(a)(1), a 43 

party must provide to other parties and promptly file with the court the following information 44 

regarding the evidence that it may present at trial other than solely for impeachment: 45 

(A)  the name and, if not previously provided, the address and telephone number of each 46 

witness, separately identifying those whom the party expects to present and those whom the party 47 

may call if the need arises; 48 



(B)  the designation of those witnesses whose testimony is expected to be presented by 49 

means of a deposition and, if not taken stenographically, a transcript of the pertinent portions of 50 

the deposition testimony; and 51 

(C)  an appropriate identification of each document or other exhibit, including summaries 52 

of other evidence, separately identifying those which the party expects to offer and those which 53 

the party may offer if the need arises. 54 

Unless otherwise directed by the court, these disclosures must be made at least 30 days 55 

before trial. Within 14 days thereafter, unless a different time is specified by the court, a party 56 

may serve and promptly file a list disclosing (i) any objections to the use under Section 2025 of 57 

the Code of Civil Procedure of a deposition designated by another party under 302(a)(2)(B), and 58 

(ii) any objection, together with the grounds therefor, that may be made to the 59 

admissibility of materials identified under Rule 302(a)(2)(C). Objections not so disclosed, other 60 

than objections on the ground of relevance or pursuant to Section 352 of the Evidence Code, are 61 

waived unless excused by the court for good cause. 62 

(4)  Form of Disclosures; Filing.  Unless the court orders otherwise, all disclosures under 63 

Rules 302(a)(1) through (3) must be made in writing, signed, and served. 64 

U disclosure as required by Rule 302(a).  The provisions of Section 2023 of the Code of Civil 65 

Procedure apply to the award of expenses incurred in relation to the motion. 66 

(c)  Timing and Sequence of Discovery.  Except in categories of proceedings exempted 67 

from initial disclosure under Rule 302(a)(1)(E), or when authorized under these rules or by order 68 

or agreement of the parties, a party may not seek discovery from any source before the parties 69 

have conferred as required by Rule 302(e) 70 

(d)  Supplementation of Disclosures and Responses.  A party who has made a disclosure 71 

under subdivision (a) or responded to a request for discovery with a disclosure or response is 72 

under a duty to supplement or correct the disclosure or response to include information thereafter 73 

acquired if ordered by the court or in the following circumstances: 74 

(1)  A party is under a duty to supplement at appropriate intervals its disclosures under 75 

subdivision (a) if the party learns that in some material respect the information disclosed is 76 

incomplete or incorrect and if the additional or corrective information has not otherwise been 77 

made known to the other parties during the discovery process or in writing. 78 

(2)  A party is under a duty seasonably to amend a prior response to an interrogatory, 79 

request for production, or request for admission if the party learns that the response is in some 80 

material respect incomplete or incorrect and if the additional or corrective information has not 81 

otherwise been made known to the other parties during the discovery process or in writing. 82 

(e)  Meeting of Parties; Planning for Discovery.  Except in categories of proceedings 83 

exempted from initial disclosure under Rule 302(a)(1)(E) or when otherwise ordered, the parties 84 

must, as soon as practicable and in any event at least 21 days before a scheduling conference is 85 

held or a scheduling order is due, confer to consider the nature and basis of their claims and 86 

defenses and the possibilities for a prompt settlement or resolution of the case, to make or 87 

arrange for the disclosures required by Rule 302(a)(1), and to develop a proposed discovery 88 

plan that indicates the parties’ views and proposals concerning: 89 



(1)  what changes should be made in the timing, form, or requirement for disclosures 90 

under Rule 302(a), including a statement as to when disclosures under Rule 302(a)(1) were made 91 

or will be made 92 

(2)  the subjects on which discovery may be needed, when discovery should be 93 

completed, and whether discovery should be conducted in phases or be limited to or focused 94 

upon particular issues; 95 

(3)  what changes should be made in the limitations on discovery imposed under these 96 

rules or by local rule, and what other limitations should be imposed; and 97 

(4) any other orders that should be entered by the court under Rule 302(b).  98 

The attorneys of record and all unrepresented parties that have appeared in the case are 99 

jointly responsible for arranging the conference, for attempting in good faith to agree on the 100 

proposed discovery plan, and for submitting to the court within 14 days after the conference a 101 

written report outlining the plan.  A court may order that the parties or attorneys attend the 102 

conference in person. 103 

(g)  Signing of Disclosures. 104 

(1)  Every disclosure made pursuant to subdivision (a)(1) or subdivision (a)(2) shall be 105 

signed by at least one attorney of record in the attorney's individual name, whose address shall be 106 

stated.  An unrepresented party shall sign the disclosure and state the party's address. The 107 

signature of the attorney or party constitutes a certification that to the best of the signer's 108 

knowledge, information, and belief, formed after a reasonable inquiry, the disclosure is complete 109 

and correct as of the time it is made. 110 

(2)  If without substantial justification a certification is made in violation of the rule, the 111 

court, upon motion or upon its own initiative, shall impose upon the person who made the 112 

certification, the party on whose behalf the disclosure, request, response, or objection is made, or 113 

both, an appropriate sanction, which may include an order to pay the amount of the reasonable 114 

expenses incurred because of the violation, including a reasonable attorney's fee.115 

116 

(Proposed new language underlined, language to be deleted stricken.)  
   
PROPONENT:   Beverly Hills Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Permits discovery as a matter of course in such manner, sequence, and type as each party 
may elect, subject only to the constraints of the California Civil Discovery Act of 1986.  
Cal. Code Civ. Proc. § 2019(c) provides, in pertinent part: 
 
Unless there is a rule of the Judicial Council, or a local court rule or local uniform written policy to the 
contrary, the methods of discovery may be used in any sequence, and the fact that a party is conducting 
discovery, whether by deposition or another method, shall not operate to delay the discovery of any 
other party. 
 



This Resolution:  Proposes rulemaking by the Judicial Council pursuant to the authority granted by 
Section 2019(c). 
 
The Problem:  Discovery has become an exercise in gamesmanship.  Originally designed to avoid “trial 
by ambush,” it has become a series of ambushes unnecessarily driving up the cost of litigation and 
thereby restricting access to justice.  The Federal courts have long experimented with, and more 
recently have adopted as a matter of national practice, a scheme of mandatory disclosures, including 
early disclosures that must take place before any formal discovery commences.  This resolution 
proposes to adopt that practice. 
 
IMPACT STATEMENT 
 
The proposed resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  J. Anthony Vittal, Vittal and Sternberg, 1900 
Avenue of the Stars, 25th Floor, Los Angeles, CA 90067-4506, Tel: 310.282.8914, Fax: 
310.551.2710, mailto:tony.vittal@abanet.org 
 
RESPONSIBLE FLOOR DELEGATE: 
 
COUNTERARGUMENT 
 
ORANGE COUNTY BAR 
 
This Resolution is based upon at least three false premises:  (1) the Judicial Council can adopt discovery 
requirements by rule which are contrary to the Discovery Act of 1986 (CCP §§ 2016-2036); (2) the 
Federal requirement for early and mandatory full disclosure is a good idea; (3) adoption of this rule will 
preclude “gamesmanship” in all California discovery procedures.  Contrary to the proponent’s claim, 
CCP § 2019(c) does not grant any authority for the Judicial Council to adopt such a sweeping change 
to the Discovery Act.  Moreover, Federal discovery leads to more expensive litigation tactics and more 
abuses by litigants; it creates an early expense which often precludes economical settlement because of 
the large up-front costs and fees incurred by the parties. 
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RESOLUTION 3-08-2002

DIGEST
Discovery: Trade Secrets Identification 
Amends Code of Civil Procedure section 2019 to require a party to identify in writing an
allegedly misappropriated trade secret to the opposing party before conducting discovery.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to 10-6-2001.

Reasons:
This resolution amends Code of Civil Procedure section 2019 to require a party to identify in
writing an allegedly misappropriated trade secret to the opposing party before conducting
discovery. This resolution should be approved in principle because it clarifies the form and
manner of identifying alleged trade secrets so that discovery can proceed efficiently.  

Code of Civil Procedure section 2019, subdivision (d), currently requires a plaintiff to “identify”
an allegedly misappropriated trade secret “with reasonable particularity” before discovery, so
that the defendant has sufficient notice of the trade secret at issue to effectively defend against
the claim.  However, the law is silent as to the manner in which such an identification shall be
made.  As a result, responding parties can avoid responding to valid discovery requests by
making spurious vagueness objections. This resolution removes an impediment to valid
discovery requests by defining the form and manner in which such identification shall be
communicated to the other party.

Similar to Resolution 3-09-2002.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Code of Civil Procedure section 2019 to read as follows:

§20191
(a) Any party may obtain discovery by one or more of the  following methods:2
(1) Oral and written depositions.3
(2) Interrogatories to a party.4
(3) Inspections of documents, things, and places.5
(4) Physical and mental examinations.6
(5) Requests for admissions.7
(6) Simultaneous exchanges of expert trial witness information.8
(b) The court shall restrict the frequency or extent of use of these discovery methods9

if it determines either of the following:10
(1) The discovery sought is unreasonably cumulative or duplicative, or is obtainable11

from some other source that is more convenient, less burdensome, or less expensive.12
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(2) The selected method of discovery is unduly burdensome or expensive, taking into13
account the needs of the case, the amount in controversy, and the importance of the issues at14
stake in the litigation.15

The court may make these determinations pursuant to a motion for a protective order16
by a party or other affected person.  This motion shall be accompanied by a declaration17
stating facts showing a good faith attempt at an informal resolution of each issue presented18
by the motion.  The court shall impose a monetary sanction under Section 2023 against any19
party, person, or attorney who unsuccessfully makes or opposes a motion for a protective20
order, unless it finds that the one subject to the sanction acted with substantial justification21
or that other circumstances make the imposition of the sanction unjust.22

(c) Unless there is a rule of the Judicial Council, or a local court rule or local uniform23
written policy to the contrary, the methods of discovery may be used in any sequence, and24
the fact that a party is conducting discovery, whether by deposition or another method, shall25
not operate to delay the discovery of any other party.  However, on motion and for good26
cause shown, the court may establish the sequence and timing of discovery for the27
convenience of parties and witnesses and in the interests of justice.28

(d) In any action alleging the misappropriation of a trade secret under the Uniform29
Trade Secrets Act (Title 5 (commencing with Section 3426) of Part 1 of Division 4 of the30
Civil Code), before commencing discovery relating to the trade secret, the party alleging the31
misappropriation shall identify the trade secret with reasonable particularity in writing,32
which shall be separate from the text of the complaint,  cross-complaint, or any other33
pleading, subject to any orders that may be appropriate under Section 3426.5 of the Civil34
Code.  Such written identification shall be served upon any opposing party against whom35
allegations of misappropriation of a trade secret are directed. 36

(e) Section 1013 shall be applicable to any method of discovery or service of a37
motion for discovery provided for in this article.38

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:   Santa Clara County Bar Association

STATEMENT OF REASONS:

Existing Law: California Code of Civil Procedure section 2019(d) sets forth the requirement that
a party alleging misappropriation of a trade secret shall identify the trade secret with “reasonable
particularity” before commencing discovery relating to the trade secret.

This Resolution: Would require that a written identification of the trade secret be served by the
party alleging misappropriation of the trade secret upon the opposing party or counsel for the
opposing party.

The Problem:  Section 2019(d) requires the party alleging misappropriation of a trade secret to
identify the trade secret “with reasonable particularity” before discovery relating to the trade
secret commences, in order that the defendant receives sufficient notice of the trade secret at
issue and can then defend against the claim effectively.  The current language of this section,
however, is vague as to what constitutes an “identification” of the trade secret, and the form of
such “identification.”  As a consequence, plaintiffs can find themselves subject to a prolonged
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delay in commencing discovery as to the trade secret at issue, as well as to related claims;
defendants will often raise objections on the basis of Section 2019(d) to plaintiff’s discovery
requests as to claims unrelated to those arising from misappropriation of trade secrets. 
Meanwhile, defendants are able to proceed with their discovery without any limitations.

This resolution would require that the party alleging misappropriation serve a written
identification, which is separate from the allegations of the pleading itself, of the trade secret at
issue upon the opposing party.  Such an amendment to the present statute would  clarify the form
and manner in which such “identification” is to occur.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Shivadev S. Shastri, P.O. Box 1604, Los
Altos, CA 94023-1604; (650)428-1768

RESPONSIBLE FLOOR DELEGATE:  Shivadev S. Shastri
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RESOLUTION 3-09-2002

DIGEST
Discovery: Trade Secrets Identification
Amends Code of Civil Procedure section 2019 to require a party to identify in writing an allegedly
misappropriated trade secret to the opposing party before conducting discovery.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to 10-6-2001.

Reasons:
This resolution amends Code of Civil Procedure section 2019 to require a party to identify in writing an
allegedly misappropriated trade secret to the opposing party before conducting discovery. This
resolution should be approved in principle because it clarifies the form and manner of identifying alleged
trade secrets so that discovery can proceed efficiently.  

Code of Civil Procedure section 2019, subdivision (d), currently requires a plaintiff to “identify” an
allegedly misappropriated trade secret “with reasonable particularity” before discovery, so that the
defendant has sufficient notice of the trade secret at issue to effectively defend against the claim. 
However, the law is silent as to the manner in which such an identification shall be made.  As a result,
responding parties can avoid responding to valid discovery requests by making spurious vagueness
objections. This resolution removes an impediment to valid discovery requests by defining the form and
manner in which such identification shall be communicated to the other party.  It also requires that
opposing counsel be served with proof of service, which would lessen disputes about whether the
plaintiff’s counsel had complied with the obligation to identify.

Similar to Resolution 3-08-2002.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Code of Civil Procedure section 2019 to read as follows:

§ 20191
(a)  Any party may obtain discovery by one or more of the following methods:2
(1)  Oral and written depositions.3
(2)  Interrogatories to a party.4
(3)  Inspections of documents, things, and places.5
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(4)  Physical and mental examinations.6
(5)  Requests for admissions.7
(6)  Simultaneous exchanges of expert trial witness information.8
(b)  The court shall restrict the frequency or extent of use of these discovery9

methods if it determines either of the following: 10
(1)  The discovery sought is unreasonably cumulative or duplicative, or is obtainable11

from some other source that is more convenient, less burdensome, or less expensive.12
(2)   The selected method of discovery is unduly burdensome or expensive, taking13

into account the needs of the case, the amount in controversy, and the importance14
of the issues at stake in the litigation.15

The court may make these determinations pursuant to a motion for a protective 16
order by a party or other affected person.  This motion shall be accompanied by a 17
declaration stating facts showing a good faith attempt at an informal resolution of 18
each issue presented by the motion.  19

The court shall impose a monetary sanction under Section 2023 against any party20
person, or attorney who unsuccessfully makes or opposes a motion for a protective order,21
unless it finds that the one subject to the sanction acted with substantial justification or that other22
circumstances make the imposition of the sanction unjust.23

(c)   Unless there is a rule of the Judicial Council, or a local court rule or local uniform24
written policy to the contrary, the methods of discovery may be used in any sequence, and the25
fact that a party is conducting discovery, whether by deposition or another method, shall not26
operate to delay the discovery of any other party.  However, on motion and for good cause27
shown, the court may establish the sequence and timing of discovery for the convenience of28
parties and witnesses and  in the interests of justice. 29

(d)   In any action alleging the misappropriation of a trade secret under the Uniform30
Trade Secrets Act (Title 5 (commencing with Section 3426) of Part 1 of Division 4 of the Civil31
Code), before commencing discovery relating to the trade secret, the party alleging the32
misappropriation, subject to any orders that may be appropriate under Section 3426.5 of the33
Civil Code, shall: (i) identify the trade secret with reasonable particularity in writing; and (ii)34
serve the identification on opposing counsel with a proof of service.35

(e) Section 1013 shall be applicable to any method of discovery or service of a      36
motion for discovery provided for in this article.37

      
(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Santa Barbara County Bar Association

STATEMENT OF REASONS:

Existing Law:  Requires identification of a trade secret prior to commencing discovery relating to the
trade secret, but does not establish the method by which identification must be made.



3-09-3

This Resolution:  This Resolution makes it clear that the identification must be reduced to writing and
served on opposing counsel, subject to the protections available under Civil Code 
§3426.5.

The Problem:  The purpose of Civil Code § 2019(d) is to require the party alleging the
misappropriation of a trade secret to identify the trade secret with sufficient particularity so that the
defendant is fairly apprized of the claim, and can test the validity of the claimed trade secret under the
definition contained in Civil Code § 3426.1(d), i.e., does it derive independent economic value from not
being generally known to the public or other persons who can benefit from it, has it been subject to
reasonable efforts to maintain its secrecy, etc.  Parties oftentimes spend weeks at the commencement of
a trade secret action sparring over the sufficiency of the trade secret identification, e.g., whether the
allegations describing the trade secret in the complaint are adequate in and of themselves to meet the
requirement for identification.  This resolution requires the party claiming the existence of a trade secret
to identify the trade secret with reasonable particularity in writing, and to serve the identification on
opposing counsel.  With the requirement that it be served with a proof of service, there will be less
uncertainty as to when the party claiming the trade secret can begin discovery.  Moreover, the
identification in writing establishes the nature and scope of the claimed trade secret more clearly at the
commencement of the lawsuit, enables the defendant to address the specific elements plaintiff must
prove in order to support the existence of the trade secret, and/or allows the identification itself to be
challenged if it is insufficient.  Meanwhile, the disclosure of the trade secret to opposing counsel can be
protected in the usual manner by stipulation to an appropriate protective order, or by application to the
court for an order under Civil Code Section 3426.5.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Brian G. Gough, 812 Presidio Avenue, Santa
Barbara, CA 93101; 805/962-0524; FAX 805/962-0534; bgough@hmglaw.com.

RESPONSIBLE FLOOR DELEGATE:  Brian G. Gough
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RESOLUTION 3-10-2002 
 
DIGEST 
Discovery: Application of Attorney Work Product Privilege   
Amends Code of Civil Procedure section 2018 to expand the work product privilege and to provide a warning to 
out-of state attorneys concerning the practice of law in California.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
Similar to Resolution 10-5-2001, which was approved in principle. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2018 to expand the work product privilege and to provide a 
warning to out-of-state attorneys concerning the practice of law in California.  This resolution should be approved in 
principle because it clarifies the application of the work product protection to out-of-state attorneys.   
 
With increasing globalization, clients are now more likely to be involved in other states and nations.  To represent 
these clients, local counsel may need the assistance of counsel in different jurisdictions.  These out-of-state and 
foreign attorneys may generate work product that needs to be protected for the benefit of the mutual clients.  
However, as the work-product privilege is currently defined in Code of Civil Procedure section 2018, it is not clear 
whether the work product of attorneys outside of California is protected.  This resolution cures that ambiguity by 
expressly defining “attorney” to include out-of-state and foreign attorneys. 
  
In reporting on last year’s Resolution 10-05-01, the State Bar’s Professional Competence Unit recommended that 
the resolution be amended to warn attorneys who are not members of the California Bar that the extension of the 
work-product privilege does not permit them to practice of law in California. This resolution includes the 
recommended language.   
 
Although the Committee on Administration of Justice has taken a position of disapproval, their arguments are not on 
point.  The issue is not whether out-of-state attorneys have duties similar to attorneys in California but whether 
clients receive the benefit of the work product doctrine regardless of whether their attorneys are California attorneys 
or out-of-state attorneys. 
 
SECTION/COMMITTEE REPORTS 
 
THE STATE BAR OF CALIFORNIA (Professional Competence Unit) 
Recommendation:  APPROVE 
Reasons: 
As indicated in connection last year’s similar resolution, no. 10-05-2001, the problem identified by the sponsor 
concerning the lack of protection for out-of-state attorney work product is a valid one and the proposed legislative 
solution is appropriate and promotive of client protection.  It is worth noting that the sponsor’s effort to expand out-
of-state attorney work product privilege is a timely initiative given that the California Supreme Court Advisory Task 
Force on Multijurisdictional Practice has issued its January 7, 2002 Final Report and Recommendations endorsing 
an expansion of certain practice of law activities by non-California lawyers.   
 
The California Rules of Court clearly recognize that certain limited practice of law in California by non-California 
lawyers is permissible.  These circumstances include: Counsel Pro Hac Vice (Rule of Court 983); Appearances by 
Military Counsel (Rule of Court 983.1); and Out-of-State Attorney Arbitration Counsel (Rule of Court 983.4).  Of 
these three permitted circumstances, only Rule 983.1, Rules of Court authorizing certain limited practice of law in 
connection with the representation of persons in military service addresses the issue of a work product privilege for 
a non-California judge advocate.  Subdivision (d) of rule 983.1, in part, states that a judge advocate, “shall be 
subject to the rights and obligations with respect to. . .work-product privilege, and other professional privileges to 
the same extent as a member of the State Bar of California.”  This language is precedent for the policy sought by the 
sponsor’s proposed statutory amendment. 
 
The sponsor has taken a friendly amendment suggested by the State Bar’s Office of Professional Competence in 
connection with last year’s proposal.  The sponsor’s proposal has been amended to clarify that “nothing in this 
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section is intended to authorize the practice of law in California by persons who are not active members of the State 
Bar of California except as otherwise permitted by law.”  This suggested language is comparable to language found 
in rule 1-100(D)(2) of the Rules of Professional Conduct of the State Bar and would help avoid potential 
misinterpretation of the sponsor’s proposed statutory amendment. 
 
Regarding the proposed new language intended to clarify that the scope of the work product privilege extends to 
work product generated by agents  of attorneys, the State Bar take no position on this change other than to encourage 
the members of the Conference representing the State Bar’s Litigation Section, the State Bar’s Standing Committee 
on Administration and Justice, and other relevant State Bar groups to consider thoroughly this aspect of the 
proposal. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to amend Code of Civil 
Procedure section 2018 to read as follows:  
 

§2018 1 
(a) It is the policy of the state to: (1) preserve the rights of attorneys to prepare cases for trial 2 

with that degree of privacy necessary to encourage them to prepare their cases thoroughly and to 3 
investigate not only the favorable but the unfavorable aspects of those cases; and (2) to prevent attorneys 4 
from taking undue advantage of their adversary's industry and efforts. 5 

(b) Subject to subdivision (c), the work product of an attorney is not discoverable unless the 6 
court determines that denial of discovery will unfairly prejudice the party seeking discovery in preparing 7 
that party's claim or defense or will result in an injustice.  8 

(c) Any writing that reflects an attorney's impressions, conclusions, opinions, or legal research 9 
or theories shall not be dis coverable under any circumstances. 10 

(d) This section is intended to be a restatement of existing law relating to protection of work 11 
product.  It is not intended to expand or reduce the extent to which work product is discoverable under 12 
existing law in any action. 13 

(e) The State Bar may discover the work product of an attorney against whom disciplinary 14 
charges are pending when it is relevant to issues of breach of duty by the lawyer, subject to applicable 15 
client approval and to a protective order, where requested and for good cause, to ensure the 16 
confidentiality of work product except for its use by the State Bar in disciplinary investigations and its 17 
consideration under seal in State Bar Court proceedings.  For purposes of this section, whenever a client 18 
has initiated a complaint against an attorney, the requisite client approval shall be deemed  to have been 19 
granted. 20 

(f) In an action between an attorney and his or her client or former client, no work product 21 
privilege under this section exists if the work product is relevant to an issue of breach by the attorney of 22 
a duty to the attorney's client arising out of the attorney-client relationship. 23 

(g) For purposes of this section, “attorney” means a person authorized to practice law in any 24 
state, territory, or possession of the United States or any other nation, or such person’s agent in 25 
conducting that practice. Nothing in this section is intended to authorize the practice of law in California 26 
by persons who are not active members of the State Bar of California except as otherwise permitted by 27 
law. 28 

For purposes of this section, "client" means a client as defined in Section 951 of the Evidence 29 
Code. 30 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS  
 
Existing Law:  Existing law protects state attorneys from having their adversaries take advantage of their efforts by 
preventing discovery of such work product.  Existing law does not apply to attorneys who belong to out-of-state, 
territorial, or international bars. 
 
This Resolution:  This proposal simply corrects oversights in former resolution 10-05-2001.  First, it extends the 
work product protection to the overlooked attorneys:  those from territories and possessions of the United States.  
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Second, it forewarns all out-of-state attorneys about the unauthorized practice of law so unwitting attorneys are not 
misled by the extended protection.  Finally, it correctly distinguishes between the work product privilege and the 
attorney-client privilege rather than treating them as identical in crafting the proposed language. 
 
The Problem:  Although perhaps a drafting oversight, this law discriminates against out-of-state attorneys by 
excluding them from the protections afforded local attorneys:  freedom from adversaries taking advantage of their 
work product.  Yet, no rational reason exists to discriminate among attorneys’ work product based on the 
jurisdiction in which the attorney is licensed.  Undoubtedly, clients expect to benefit from similar treatment of their 
attorney regardless of where their attorney is licensed.  Evidence Code section 950 defines “lawyer” for purposes of 
the attorney-client privilege as “a person authorized, or reasonably believed by the client to be authorized, to 
practice law in any state or nation.” No case law addresses whether the term “attorney” in the work product statute 
includes attorneys not licensed in California.  
 
In 2001, this Conference approved a similar resolution, 10-05-2001, yet to be adopted by the legislature.  That 
resolution embraced this concept but was limited to only attorneys in other “states or nations,” omitted the 
precaution recommended by The State Bar of California Committee on Professional Responsibility and Conduct, 
and effectively treated the work product privilege identical to the attorney client privilege when they are different in 
fact.  The proponent, Women Lawyers Association of Los Angeles, explained that “courts have declared the term 
“attorney” vague and stretched it to include a party appearing in propria persona (Dowden v. Superior Court (1993) 
3 Cal. App. 4th 126, 132-135) and agents of an attorney.   Rodriguez v. McDonnell Douglas Corp. (1978) 87 
Cal.App.3d 626, 647-648 (investigator working for attorney who interviewed witnesses and made notes is agent of 
attorney; his thoughts and impressions were absolutely privileged); Scotsman Manufacturing v. Superior Court 
(1966) 242 Cal. App. 2d 527, 530 (non-testifying expert’s written report is protected work product); Insurance Co. 
of North America v. Superior Court (GAF Corp.)  (1980) 108 Cal. App. 3d 758, 771 (paralegal’s notes recording 
strategy meeting between attorney and employees of client are “work product of [the] law firm” and so absolutely 
protected.)”  These cases support expanding the work product protections to agents of licensed attorneys because 
these efforts are part of the attorney’s efforts, not because the client reasonably believes these agents are authorized 
to practice law.   
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute, or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Gina Dronet, 1585 Coast Walk, La Jolla, CA 92037 (858) 454-
0577 gd@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE:  Gina Dronet 



3-11-1

RESOLUTION 3-11-2002

DIGEST
Spousal Privilege: Extension to Domestic Partners
Amends Evidence Code sections 970, 971, 972, and 973 to extend the spousal privilege to
domestic partners.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

Reasons:
This resolution amends Evidence Code sections 970, 971, 972, and 973 to extend the spousal
privilege to domestic partners.  This resolution should be approved in principle because
registered domestic partners should have the same testimonial privileges as married persons. 

Current law recognizes that to compel one spouse to testify against another is disruptive of
domestic harmony.  A registered domestic partnership is comparable to a marriage.  Society has
the same interest in the domestic harmony within a registered partnership as it does within a
marriage. To promote that societal interest, domestic partners should have the same testimonial
privileges as married spouses.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Evidence Code Sections 970, 971, 972 and 973 to read as follows:

§ 9701
Except as otherwise provided by statute, a married person or domestic partner has a2

privilege not to testify against his spouse or domestic partner in any proceeding.  For the3
purpose of this section, “domestic partner” has the meaning provided in Section 297 of the4
Family Code.5

6
§ 9717

Except as otherwise provided by statute, a married person whose spouse or a8
domestic partner whose partner is a party to a proceeding has a privilege not to be called as9
a witness by an adverse party to that proceeding without the prior express consent of the10
spouse or domestic partner having the privilege under this section unless the party calling11
the spouse or domestic partner does so in good faith without knowledge of the marital12
relationship or domestic partnership. For the purpose of this section, “domestic partner” has13
the meaning provided in Section 297 of the Family Code.14

15
§ 97216

A married person or domestic partner does not have a privilege under this article in:17
 (a) A proceeding brought by or on behalf of one spouse against the other spouse or18
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one domestic partner against the other partner.19
(b) A proceeding to commit or otherwise place his or her spouse or domestic partner20

or his or her spouse's property or domestic partner’s property, or both, under the control of21
another because of the spouse's or domestic partner’s alleged mental or physical condition.22

(c) A proceeding brought by or on behalf of a spouse or domestic partner to establish23
his or her competence.24

(d) A proceeding under the Juvenile Court Law, Chapter 2 (commencing with25
Section 200) of Part 1 of Division 2 of the Welfare and Institutions Code.26

(e) A criminal proceeding in which one spouse or domestic partner is charged with:27
 (1) A crime against the person or property of the other spouse or domestic partner or28
of a child, parent, relative, or cohabitant of either, whether committed before or during29
marriage or the domestic partnership.30

(2) A crime against the person or property of a third person committed in the course31
of committing a crime against the person or property of the other spouse or domestic32
partner, whether committed before or during marriage or the domestic partnership.33

(3) Bigamy.34
(4) A crime defined by Section 270 or 270a of the Penal Code.35
(f) A proceeding resulting from a criminal act which occurred prior to legal marriage36

of the spouses to each other or, in the case of domestic partners, prior to the commencement37
of the domestic partnership regarding knowledge acquired prior to that marriage or domestic38
partnership if prior to the legal marriage or domestic partnership the witness spouse or39
domestic partner was aware that his or her spouse or domestic partner had been arrested for40
or had been formally charged with the crime or crimes about which the spouse or domestic41
partner is called to testify.42

(g) A proceeding brought against the spouse or domestic partner by a former spouse43
or former domestic partner so long as the property and debts of the marriage or domestic44
partnership have not been adjudicated, or in order to establish, modify, or enforce a child,45
family or spousal support obligation arising from the marriage or domestic partnership to46
the former spouse or former domestic partner; in a proceeding brought against a spouse or47
domestic partner by the other parent in order to establish, modify, or enforce a child support48
obligation for a child of a nonmarital relationship of the spouse or domestic partner; or in a49
proceeding brought against a spouse or domestic partner by the guardian of a child of that50
spouse or domestic partner in order to establish, modify, or enforce a child support51
obligation of the spouse or domestic partner. The married person or domestic partner does52
not have a privilege under this subdivision to refuse to provide information relating to the53
issues of income, expenses, assets, debts, and employment of either spouse or domestic54
partner, but may assert the privilege as otherwise provided in this article if other information55
is requested by the former spouse or former domestic partner, guardian, or other parent of56
the child.57

Any person demanding the otherwise privileged information made available by this58
subdivision, who also has an obligation to support the child for whom an order to establish,59
modify, or enforce child support is sought, waives his or her marital or domestic partnership60
privilege to the same extent as the spouse or domestic partner as provided in this61
subdivision.62

63
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§ 97364
(a) Unless erroneously compelled to do so, a married person or domestic partner who65

testifies in a proceeding to which his spouse or domestic partner is a party, or who testifies66
against his spouse or domestic partner in any proceeding, does not have a privilege under67
this article in the proceeding in which such testimony is given.68

(b) There is no privilege under this article in a civil proceeding brought or defended69
by a married person or domestic partner for the immediate benefit of his spouse or domestic70
partner or of himself and his spouse or domestic partner.71

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:   Bay Area Lawyers for Individual Freedom

STATEMENT OF REASONS

Existing Law:  Establishes a privilege not to testify against a spouse in any proceeding, and a
privilege not to be called as a witness in any proceeding to which a spouse is a party.

This Resolution:  Provides for the extension of the privilege to persons who are registered as
domestic partners in the State of California, pursuant to Family Code Section 297, to those same
instances in which the privilege is applicable to married spouses.  

The Problem:  Currently, there is no privilege not to testify or be called as a witness which
applies to domestic partners.  The legal intent of the privilege is to promote harmony within the
relationship.  Society stands to suffer the same harms if domestic partnersare not protected from
disharmony to the same extent as married spouses.  Forcing one domestic partner to testify
against the other partner or to be a witness against them is injurious to the relationship.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Deborah Hedger, Habeas Corpus Resource
Center, 50 Fremont, Suite 1800, San Francisco, CA 94105, (415) 348-3800;
dhedger@hcrc.ca.gov

RESPONSIBLE FLOOR DELEGATE:  Deborah Hedger
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RESOLUTION 3-12-2002

DIGEST
Confidential Marital Communications: Extension to Registered Domestic Partners
Amends Evidence Code sections 912, 980, 982, 983, 984, 985, and 987 to protect the confidential
communications of registered domestic partners.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE (WITH RECOMMENDED AMENDMENT)
 
Reasons:
This resolution amends Evidence Code sections 912, 980, 982, 983, 984, 985, and 987 to protect the
confidential communications of registered domestic partners. This resolution should be approved in
principle because registered domestic partners should have the same rights to the privacy of their
confidential communications as others in special relationships.

The privilege for confidential communications extends to many specially protected relationships,
including attorney-client, doctor-patient, priest-communicant, and married couples. In each case, the
law recognizes that there is societal interest in preserving the secrecy of confidential
communications made within that relationship.

When domestic partners register, they acknowledge to the world that they are in a special
relationship comparable to a marriage.  Like married couples, domestic partners have a reasonable
expectation of privacy in their confidential communications.  And like the societal interest in
preserving the confidentiality within marriages, there is a societal interest in preserving the
confidentiality within domestic partnerships.  The testimonial privilege that protects a spouse from
being forced to violate that confidence should be extended to domestic partners.

Because the term “domestic partner” is used throughout the article, the resolution should be
amended to change the reference in section 980, subdivision (b), from “this section” to “this article.” 
(See line 35.)

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Evidence Code sections 912, 980, 982, 983, 984, 985, and 987 to read as follows:

§ 9121
(a) Except as otherwise provided in this section, the right of any person to claim a2

privilege provided in Section 954 (lawyer-client privilege), 980 (privilege for confidential3
marital and domestic partner communications), 994 (physician-patient privilege), 10144
(psychotherapist-patient privilege), 1033 (privilege of penitent), 1034 (privilege of clergyman),5
or 1035.8 (sexual assault victim-counselor privilege) is waived with respect to a communication6
protected by such privilege if any holder of the privilege, without coercion, has disclosed a7
significant part of the communication or has consented to such disclosure made by anyone. 8
Consent to disclosure is manifested by any statement or other conduct of the holder of the9
privilege indicating consent to the disclosure, including failure to claim the privilege in any10
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proceeding in which the holder has the legal standing and opportunity to claim the privilege.11
(b) Where two or more persons are joint holders of a privilege provided by Section 95412

(lawyer-client privilege), 994 (physician-patient privilege), 1014 (psychotherapist-patient13
privilege), or 1035.8 (sexual assault victim-counselor privilege), a waiver of the right of a14
particular joint holder of the privilege to claim the privilege does not affect the right of another15
joint holder to claim the privilege.  In the case of the privilege provided in Section 98016
(privilege for confidential marital and domestic partner communications), a waiver of the right17
of one spouse or domestic partner to claim the privilege does not affect the right of the other18
spouse or domestic partner to claim the privilege.19

(c) A disclosure that is itself privileged is not a waiver of any privilege.20
(d) A disclosure in confidence of a communication that is protected by a privilege21

provided by Section 954 (lawyer-client privilege), 994 (physician-patient privilege), 101422
(psychotherapist-patient privilege), or 1035.8 (sexual assault victim-counselor privilege), when23
such disclosure is reasonably necessary for the accomplishment of the purpose for which the24
lawyer, physician, psychotherapist, or sexual assault counselor was consulted, is not a waiver of25
the privilege.26

27
§98028

(a) Subject to Section 912 and except as otherwise provided in this article, a spouse or29
domestic partner (or his or her guardian or conservator when he or she has a guardian or30
conservator), whether or not a party, has a privilege during the marital or domestic partner31
relationship and afterwards to refuse to disclose, and to prevent another from disclosing, a32
communication if he or she claims the privilege and the communication was made in confidence33
between him or her and the other spouse, while they were husband and wife, or the other34
domestic partner, while they were registered domestic partners.  35

(b) For the purpose of this section, “domestic partner” has the meaning provided in36
Section 297 of the Family Code.37

38
§98239

There is no privilege under this article in a proceeding to commit either spouse or40
domestic partner or otherwise place him or her, or his or her property, or both, under the control41
of another because of his or her alleged mental or physical condition.  42

43
§98344

There is no privilege under this article in a proceeding brought by or on behalf of either45
spouse or domestic partner to establish his or her competence.  46

47
§98448

There is no privilege under this article in:49
(a) A proceeding brought by or on behalf of one spouse or domestic partner against the50

other spouse or domestic partner.51
(b) A proceeding between a surviving spouse or domestic partner and a person who52

claims through the deceased spouse or domestic partner, regardless of whether such claim is by53
testate or intestate succession or by inter vivos transaction.54

55
§98556

There is no privilege under this article in a criminal proceeding in which one spouse or57
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domestic partner is charged with:58
(a) A crime committed at any time against the person or property of the other spouse or59

domestic partner or of a child of either.60
(b) A crime committed at any time against the person or property of a third person61

committed in the course of committing a crime against the person or property or property of the62
other spouse or domestic partner.63

(c) Bigamy.64
(d) A crime defined by Section 270 or 270a of the Penal Code.65

66
§98767

There is no privilege under this article in a criminal proceeding in which the68
communication is offered in evidence by a defendant who is one of the spouses or domestic69
partners between whom the communication was made.70

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:   Bay Area Lawyers for Individual Freedom

STATEMENT OF REASONS

Existing Law:  Establishes a confidential communication privilege applicable to only those
communications made between spouses while husband and wife, and for the waiver of such
privilege.

This Resolution:  Provides for the extension of the confidential communication privilege to persons
who are registered as domestic partners in the State of California, pursuant to Family Code Section
297, to those same instances in which the privilege is applicable to married spouses.  

The Problem:  Currently, there is no confidential communication privilege which applies to
domestic partners.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  John I. Kennedy, San Francisco City Attorney’s
Office, City Hall, Room 234, 1 Dr. Carlton B. Goodlett Place, San Francisco, CA 94102 (415) 554-
4291

RESPONSIBLE FLOOR DELEGATE: John I. Kennedy
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RESOLUTION 4-01-2002

DIGEST
Bar Examination: Treaty Law
Requires the Committee of Bar Examiners to include a question in each bar exam relating to the
provision in the U.S. Constitution, Article VI, paragraph 2, that treaties are a part of the supreme law of
the land.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE 

Reasons:
This resolution requires the Committee of Bar Examiners to include a question on each bar examination
relating to the provision in the U.S. Constitution, Article VI, paragraph 2, that treaties are a part of the
supreme law of the land.  This resolution should be disapproved because it tests knowledge only of a
specialized area of law and would interfere with the committee’s control over the content of California’s
bar examination.

The resolution unnecessarily limits the Committee of Bar Examiners’ ability to design bar examinations
by requiring that the committee include a question regarding treaty law in every exam. The committee
currently has discretion to test knowledge of areas of law that include changes or additions made by
treaties. Treaty law, standing on its own, is merely a collection of specialized laws.  It is not an area of
law unto itself and does not need to be tested every time the bar examination is offered.  The resolution
should be rejected as injecting undue inflexibility into the administration of the California bar
examination.

SECTION/COMMITTEE REPORT

THE STATE BAR OF CALIFORNIA (Committee of Bar Examiners)
Recommendation:  DISAPPROVE
Reasons:
There is no need to take a position on the resolution since it is not binding.  The Committee of Bar
Examiners of The State Bar of California welcomes input as to the scope of the California Bar
Examination from all interested parties, and it will give appropriate consideration to this
recommendation in the course of its review of the scope of the examination.

However, if the resolution is read to place a requirement on the Committee of Bar Examiners, it would
recommend disapproval for several reasons:

• There is no universally recognized topic of “Treaty Law” and students would not know how to
prepare for the topic.
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• There has been no discussion with the California legal education community about the addition
of this topic on the California Bar Examination and its addition may have a significant impact on
the law schools’ legal education programs as the addition of treaty law as a topic on every
administration of the bar examination is likely to generate a demand for classes in treaty law,
and that might adversely impact other course offerings given the limited number of hours
available in three-year programs of education.

• There has been insufficient demonstration of the need for this topic.  To the extent that a treaty
changes a particular area of substantive law, the changes can be covered by examination in that
area.

      • A requirement that any particular topic be included in every administration of the bar
examination would limit the discretion of the Committee of Bar Examiners to examine in areas
that it in its professional judgment deems most appropriate for examination and would elevate
that topic to a level of importance above that of other topics.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends to the Committee of Bar Examiners that
every bar examination include a question that requires knowledge that under the United States
Constitution, Article VI, paragraph 2, treaties are part of the "supreme law of the land," and the
possible effect thereof on the answer to the examination question.

PROPONENT:  National Lawyers Guild, San Francisco Bay Area Chapter

STATEMENT OF REASONS

Existing Law: Knowledge of the status of treaty law is not a requirement for passing the examination
administered by the Committee of Bar Examiners.

This Resolution:  Would require the Committee of Bar Examiners to include a question on every bar
examination that requires knowledge of treaty law.

The Problem:  Treaties affect many areas of civil, administrative, criminal and military law, state and
federal.  Failure to recognize and research this possibility may, therefore, affect the outcome of a
litigated case, proceeding or negotiation.

Commercial treaties such as GATT (free trade) and NAFTA (tariffs and trade) are well known to
lawyers engaged in transnational transactions.
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Less well known are numerous treaties affecting individuals and even small domestic business, in civil,
administrative and criminal matters; e.g., family, inheritance, property title, education, buy-and-sell
agreements, and other areas of state and federal law.  These treaties include the several Vienna
Conventions and the UN Charter and Covenants and Conventions entered into under the UN aegis.

UN examples ratified by the United States include "Civil and Political Rights," "Elimination of all Forms
of Racial Discrimination," "Against Torture and other Cruel, Inhuman or Degrading Treatment,"  and
"International Sale of Goods," which affects private and commercial transactions.

Other UN treaties signed by the United States, but not ratified, include "Elimination of All Forms of
Discrimination Against Women," "Economic, Social and Cultural Rights," and "The Rights of the
Child"."

Under the "Vienna Convention on the Law of Treaties" (1969), treaties once signed require the
signatories to refrain from violating the object and purpose of the signed treaty, regardless of
reservations or other announced impediments.

Teaching and testing of knowledge of treaty law will improve the quality of legal representation in
California and will improve the general practice of law by California lawyers in the United States and in
other nations.

IMPACT STATEMENT

This proposed resolution does not affect any law, statute, or rule.

AUTHOR/PERMANENT CONTACT:  Doris Brin Walker, P.O. Box 77643, San Francisco, CA
941072 (415) 282-3240

RESPONSIBLE FLOOR DELEGATE:  Richard P. Koch
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RESOLUTION 4-02-2002

DIGEST
Attorney Admissions:  Out-of-State Attorneys
Amends Business and Professions Code section 6062 to allow attorneys licensed in other states for at least five
years to be admitted to the California Bar without taking any further examination.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends Business and Professions Code section 6062 to allow attorneys licensed in other states
for at least five years to be admitted to the California Bar without taking any further examination.  This
resolution should be disapproved because five years of licensure in another state does not create sufficient
familiarity with California law to allow an attorney to practice competently in California.  

California’s laws are not uniform with those of other states.  Community property, for instance, is a unique
aspect of California law only found in a few other states.  Additionally, California has unique criminal laws (e.g.,
three-strikes) and adopts the minority position in connection with various areas (e.g., privity).  In fact, current
case law restricts the ability of an attorney from another state to receive fees for work done in California
without the appropriate license.  (Birbrower, Montalbano, Condon & Frank v. Superior Court (1998) 17
Cal.4th 119.)  Such restrictions embody the strong public policy concerns of courts that attorneys practicing in
California be familiar with California law.  

The Legislature has recognized that the practice of law in California is not identical to practice in other states.
The current statute exempts attorneys with at least four years’ practice in another state from taking the multi-
state portion of the California bar exam, but not the California-specific portions. By insuring that attorneys learn
a minimum level of California law before practicing here, the current requirements safeguard California
consumers. This resolution would eliminate that safeguard.

Knowledge of California law may be acquired by formal study or by practice applying that law.  But by itself,
the sole fact that a person has been licensed to practice in another state for a number of years does not
demonstrate that the person has acquired the knowledge of California law necessary to competently practice
within this state. 

SECTION/COMMITTEE REPORT

THE STATE BAR OF CALIFORNIA (Committee of Bar Examiners)
Recommendation:  DISAPPROVE
Reasons:
Multijurisdictional practice was the subject of study by a task force appointed by the California Supreme Court. 
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The task force affirmatively decided not to recommend any changes to the method by which lawyers licensed
outside California obtain a California license, that is by written examination, for the time being.  That
recommendation is pending before the Court, and, leaving aside the merits of admission of out-of-state
attorneys without examination, the Committee of Bar Examiners believes that, as the Court has plenary
authority over admission to practice law in California, it would be inappropriate to recommend legislation while
the issue is pending before the Court.

With respect to the merits of the recommendation, the Committee of Bar Examiners is of the opinion that it
would reduce rather than enhance public protection.  California maintains one of the highest admissions
standards in the nation.  The recommendation would allow persons who have not met that standard and who
may have never actually practiced law, the admission to practice in California.
 
TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend Business
and Professions Code section 6062 to read as follows:

§60621
(a)  To be certified to the Supreme Court for admission, and a license to practice law, a person2

who has been admitted to practice law in a sister state, United States jurisdiction, possession, territory,3
or dependency the United States may hereafter acquire shall:4

(1)  Be of the age of at least 18 years;5
(2)  Be of good moral character;6
(3)  Have passed the general bar examination given by the examining committee. However, if7

that person has been an active member in good standing of the bar of the admitting sister state or8
United States jurisdiction, possession, or territory for at least four five years immediately preceding the9
filing of his or her application to take the general bar examination, he or shall may elect to take the10
Attorneys’ Examination rather than the general bar examination for admission to the bar, he or she will11
be admitted without the necessity of fulfilling either the general or attorneys’ bar examination12
requirement.  Attorneys admitted less than four five years and attorneys admitted  four five years or13
more in another jurisdiction but who are not active members in good standing of their admitting14
jurisdiction must take the general bar examination administered to general applicants not admitted as15
attorneys in other jurisdictions.16

(4)  Have passed an examination of professional responsibility or legal ethics as the examining17
committee may prescribe.18

(b) To be certified to the Supreme Court for admission, and a license to practice law, a person19
who has been admitted to practice law in a jurisdiction other than in a sister state, United States20
jurisdiction, possession, or territory shall:21

(5)  Be of the age of at least 18 years.22
(6)  Be of good moral character23
(7)  Have passed the general bar examination given by the examining committee.24
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(8) Have passed an examination in professional responsibility or legal ethics as the examining25
committee may prescribe.26

(c) The amendments to this section made at the 1997-998 Regular Session of the Legislature27
shall be applicable on and after January 1, 1997, and do not constitute a change in, but are declaratory28
of, existing law.29

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law:   Currently, attorneys who are licensed and in good standing in other jurisdictions of the United
States, its territories and protectorates, are unable to practice law in California unless they take the general bar
examination (if they have practiced for four years or less) or a special “Attorneys’”  bar examination (if they
have practiced more than four years).  Attorneys from other than the United States have to take the general bar
examination, no matter how long they have practiced in their jurisdiction.

This Resolution:  Would change the rule, allowing attorneys with five years or more of licensed practice in
another state to be licensed in California, without the necessity of sitting for or passing either the general bar or
attorneys’ bar examinations. 

The Problem:  In 2002, the practice of law is national if not global in nature.  All of the marvels of the 20th

century  – from telephones to jet airliners to computers and the Internet -- have made it possible.  The federal
law is the same in every state; increasingly, state laws are more and more similar between jurisdictions. Clients,
too, have been able to utilize these advances to extend their business operations far beyond the borders of their
hometowns.   However, current law in California prevents experienced, practicing attorneys from other
jurisdictions from working as lawyers in this state without having to take California’s lengthy bar examination.
Equally importantly, due to this outmoded rule, other states refuse to grant reciprocal admission to their bars to
experienced, practicing California attorneys who may wish to practice or relocate to their state.

Allowing currently practicing attorneys with five years or more of experience in another state to waive into the
California bar would not, as critics suggest, result in damage to consumers of legal services.  The same ethical
rules would still apply to these lawyers. The California Supreme Court would still have the right to discipline,
sanction or disbar incompetents or wrongdoers.  The current law smacks of protectionism for the legal
profession, discouraging competition by throwing up yet another barrier to the free and open trade across state
lines.  

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.
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AUTHOR AND/OR PERMANENT CONTACT:  Henry Doering, S. F. Public Defender’s Office, 555
Seventh St., San Francisco, CA 94103; telephone 415-553-9314; email Henry_Doering@ci.sf.ca.us.

RESPONSIBLE FLOOR DELEGATE: 

COUNTERARGUMENT 

ORANGE COUNTY BAR ASSOCIATION

This resolution would allow out-of-state attorneys to join the California bar without taking any California bar
examination, as long as they practiced for more than 5 years in another state.  This suggests that knowing
anything about California's laws is irrelevant to practicing law here.  There is a reason why each state has its
own bar examination --each state has its own unique set of laws.  While practicing for five years in another state
is a nice resume-builder, it does not translate into knowledge of California's not-so-intuitive community property
laws.  The resolution also would undermine California's ability to establish more stringent bar admission
standards than other states.   Do we really want to encourage the person who would fail the California bar
examination, or who actually has failed it, to move to a state with lower bar admission standards and then waive
into our bar five years later?   Unfortunately, if passed, this resolution would do exactly that.  While the author
suggests that the current system is "protectionist" and "discourages competition", there is no evidence that an
unmet demand exists in California for the services of out-of-state lawyers, nor that the 5,000 new admittees to
the California bar each year fail to compete with existing lawyers.
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RESOLUTION 4-03-2002

DIGEST
Minimum Continuing Legal Education: Restoration of 36-Hour Requirement
Amends State Bar Minimum Continuing Legal Education Rule 2.1 to require that active
members of the State Bar complete 36 hours of continuing legal education courses every 36
months.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends State Bar Minimum Continuing Legal Education Rule 2.1 to require that
active members of the State Bar complete 36 hours of continuing legal education courses every
36 months.  This resolution should be disapproved because an increase in the minimum number
of hours is not clearly necessary.
 
As originally enacted in 1989, Business and Professions Code section 6070 directed the State
Bar to ask the Supreme Court to adopt an MCLE program requiring active members to complete
36 hours of continuing education every 3 years.  The Supreme Court granted that request by
adopting California Rules of Court, rule 958, in 1990.  That rule was unpopular with a
significant segment of the bar.  In 1999, those dissatisfied members succeeded in convincing the
Legislature to amend Business and Professions Code section 6070 to require the State Bar to ask
the Supreme Court to reduce the minimum number of hours to 25 every 3 years.  The State Bar
did as the Legislature had ordered, and the Judicial Council amended rule 958 accordingly in
2000.

In short, the 25-hour requirement is the result of widespread member dissatisfaction as amplified
through legislative directive.  We should not ask the Board of Governors to disregard either the
Legislature or our own members unless there is a compelling reason to do so.  There is not.  

Although attorneys are capable of meeting an expanded requirement of 36 hours, there is a
substantial question as to whether enough qualified providers can be found to offer additional
qualified programs that are economical, convenient, and of significant practical value to the
majority of our members.  Moreover, an increase in hours without other changes, such as
requiring hours in the attorney’s area of practice and having adequate oversight of the programs,
does not serve attorneys or their clients.  Until these concerns are met, the minimum requirement
should not be increased.

SECTION/COMMITTEE REPORT

THE STATE BAR OF CALIFORNIA (MCLE)
Recommendation:  DISAPPROVE
Reasons:
The MCLE program is designed to assure that, throughout their careers, California attorneys
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remain current regarding the law, the obligations and standards of the profession, and the
management of their practices. However, due to legislative concerns over the type and quality of
programs being certified for MCLE, Senate Bill 144 (SB 144) of 1999, which became effective
on January 1, 2000, amended Business and Professions Code section 6070 to reduce the original
MCLE requirement of 36 hours every 36 months, to 25 hours every 36 months.  SB 144 also
reduced the requirement of 8 hours in legal ethics or law practice management (at least 4 hours
of which had to be in legal ethics) to a total of 4 hours in legal ethics only, mandated that the
State Bar make available to it members low- or no-cost MCLE courses (including over the
internet), and eliminated the categorical exemption for retired judges from the MCLE
requirement. 

When the MCLE Evaluation Commission addressed the hour requirement in its May 2001
report, it noted that the amended MCLE requirement was both among the lowest in the nation,
and among other licensed California professions, and recommended (as a gesture of compromise
to the Legislature) that the MCLE requirement be increased to 30 hours (rather than the previous
36) over three years, beginning February 1, 2005.  However, the Board of Governors rejected
this recommendation of the MCLE Commission, noting that the Legislature’s concerns over
course quality – which had inspired the reduction in the hourly requirement – had only begun to
be addressed.

State Bar staff agrees in principle with the proponent of this resolution that members should
engage in more continuing education than is currently mandated, but also agrees with the Board
of Governors that no effort should be made to increase that requirement unless and until the
Legislature’s concerns about program quality and oversight have been addressed and those
concerns assuaged.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that the Board of Governors of the
State Bar of California amend the MCLE Rules and Regulations, Section 2.1, to read as follows:
 

§2.1 REQUIREMENT1
All members of the State Bar of California on active status shall demonstrate their2

compliance with the continuing legal education requirement at the end of each compliance3
period and, except as otherwise provided, shall complete at least 2536 hours of approved4
continuing legal education activities every 36 months.  Of the 2536 hours:5

2.1.1 At least four shall be in the area of legal ethics;6
2.1.2 At least one shall relate to prevention, detection, and treatment of substance7

abuse and emotional distress, but no more than six shall relate to emotional distress; and8
2.1.3 At least one shall relate to elimination of bias in the legal profession based on9

any of, but not limited to the following characteristics:  sex, color, race, religion, ancestry,10
national origin, blindness or other physical disability, age, and sexual orientation.11

Instruction in legal ethics, prevention, detection, and treatment of substance abuse12
(and emotional distress), and elimination of bias may be a portion of a substantive law13
education activity.14
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(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law:  Current Section 2.0 of the MCLE Rules and Regulations requires active members
of the State Bar to complete at least 25 hours of continuing legal education each three years.

This Resolution:  Would raise the continuing legal education requirement from 25 to 36 hours
each three years.

The Problem:  The current requirement of 25 hours every three years is the lowest of the 41
jurisdictions that require continuing legal education (the MCLE States).  Of the other 40 MCLE
States, 15 require 15 hours per years (45 in three years).  Three MCLE States require less than 15
and more than 12 hours per year (less than 45 and more than 36 in three years).  Another 17
MCLE States require 12 hours per year (36 in three years).  One MCLE State requires 11 per
year (33 in three years), and 4 require 10 per year (30 in three years).  Thus 36 of the 41 MCLE
States required at least 36 hours in three years.

The California MCLE Evaluation Commission Report (July 2001) recommended the retention of
the original 36 hours in 36 months.  They argued that any lesser requirement would put
California lawyers significantly behind the vast majority of lawyers in other MCLE jurisdictions. 
The American Bar Association Model Rule for Minimum Continuing Legal Education has, since
its adoption in 1986 by the ABA House of Delegates, recommended that MCLE jurisdictions
establish a minimum requirement of 15 hours of continuing legal education per year.  The
sophistication, complexity, and diversity of California practice strongly suggests the need for all
California attorneys actively to pursue continuing legal education in order to remain current and
competent as required by Rule 3-110 of the California Rules of Professional Conduct.  A
restored California MCLE requirement of 36 hour in 36 months is an appropriate base for such
professional educational activities.         

IMPACT STATEMENT

The proposed resolution affects California Rule of Court 958 in that the Rule’s minimum
continuing legal education requirement would also have to be raised from the current 25 hours to
36 hours in 36 months.

AUTHOR AND/OR PERMANENT CONTACT: Richard D. Lee, 2001 Sacramento Street, Suite
4, San Francisco, CA 94109-3342, telephone (415) 673-9929, fax (415) 673-9998, email:
richarddlee@earthlink.net.

RESPONSIBLE FLOOR DELEGATE:  Richard D. Lee
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RESOLUTION 4-04-2002

DIGEST
Minimum Continuing Legal Education Requirement-Elimination of Bias
Amends State Bar Minimum Continuing Legal Education Rule 2.1 to expand the definition of bias
for the purposes of the “elimination of bias” requirement.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends State Bar Minimum Continuing Legal Education Rule 2.1 to expand the
definition of bias for the purpose of the “elimination of bias” requirement.  This resolution should be
disapproved because the MCLE requirement was intended to focus attention specifically on bias in
the legal profession. 

Currently, active members are required to complete at least one hour of instruction concerning the
elimination of bias in the legal profession every three years.  The obvious purpose is to assist us in
recognizing and eliminating bias in the form that we can address most directly and expeditiously: 
that found in our own profession.  By contrast, this resolution would allow the course to concern the
elimination of bias generally, whether within or without the legal profession.  

Bias in society as a whole is the subject of many MCLE courses, including seminars regarding
FEHA litigation, Unruh Act actions, and federal civil rights claims. But none of those courses is
likely to address itself specifically to bias in the legal profession. By broadening the focus of the
requirement, the resolution actually waters it down and permits members to devote less total time to
the actual subject of the elimination of bias.  

We should not change our focus until we have succeeded in eliminating bias in our own professional
backyard. Until the legal profession is undeniably free from bias and discrimination, we should
continue to shine a bright light on those darker aspects of our practices.  Only by forcing ourselves
to confront those shameful aspects of our profession can we expect to correct them.

SECTION/COMMITTEE REPORT

THE STATE BAR OF CALIFORNIA (MCLE)
Recommendation:  DISAPPROVE
Reasons:
Currently, MCLE Rule 2.0 requires active members of the State Bar to complete one hour of credit
in elimination of bias in the legal profession every three years. There are several reasons why it
would be imprudent to expand the definition of elimination of bias to include bias in all areas in
which an attorney may encounter it. 

First, in 1990 the Judicial Council issued a comprehensive draft report on gender bias in the
California court system. The report, “Achieving Equal Justice for Women and Men in the Courts,”
was the result of three years of work by a committee on gender bias in the courts. The report found
significant and widespread gender bias in the California court system and made 68 recommendations
that were adopted by the Judicial Council. Recommendation 6 urged the State Bar to conduct MCLE
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programs and other lawyer education programs on the issue of gender bias.  As a result of this
recommendation, the MCLE Committee drafted a rule requiring education on eliminating bias in the
legal profession against specified classes. The rule was broader than what was originally asked for,
but still related to an attorney’s practice. 

Second, in 1994 the Supreme Court adopted of the California Rules of Professional Conduct, rule 2-
400, which made it a disciplinary offense for an attorney in the management or operation of a law
practice to unlawfully discriminate against protected classes of people. The Court chose at that time
to limit the scope of the disciplinary rule to conduct of an attorney in the management or operation
of a law practice. Rule 2-400 mirrored the MCLE rule in that the focus was eliminating bias in the
legal profession.  

Third, although the MCLE program is not funded by mandatory fees, it is part of the State Bar, and
extending the current “elimination of bias” requirement beyond the ambit of the legal profession and
judicial/dispute resolution process could result in legal challenge as being outside the permissible
parameters of expenditure established in Keller v. State Bar of California and in Brosterhous v. State
Bar.

Fourth, in its May 2001 report to the Board of Governors, the MCLE Evaluation Commission noted
that very few states require education in the Elimination of Bias and that two-thirds of the 601
telephone respondents polled found education in this area to be of little or no use. Even so, the
Commission recommended that the requirement be maintained, because bias continues to exist in
the legal profession. The Board of Governors concurred. 

Expanding the rule to allow education on eliminating bias wherever found is contrary to the purpose
of the MCLE program, which is to ensure that attorneys remain current regarding the law and
understand the obligations and standards of the profession. Requiring education concerning bias
outside of the legal profession also risks generating resentment and opposition by the state’s
lawyers, and does nothing to enhance the credibility or efficacy of the State Bar’s MCLE program.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that the Board of Governors of the State
Bar of California revise the MCLE Rules and Regulations, Section 2.1, to read as follows:
 

§2.1 REQUIREMENT1
All members of the State Bar of California on active status shall demonstrate their2

compliance with the continuing legal education requirement at the end of each compliance3
period and, except as otherwise provided, shall complete at least 25 hours of approved4
continuing legal education activities every 36 months.  Of the 25 hours:5

2.1.1   At least four shall be in the area of legal ethics;6
2.1.2   At least one shall relate to prevention, detection, and treatment of substance abuse7

and emotional distress, but no more than six shall relate to emotional distress; and8
2.1.3  At least one shall relate to elimination of bias in the legal profession based on any9

of, but not limited to the following characteristics:  sex, color, race, religion, ancestry, national10
origin, blindness or other physical disability, age, and sexual orientation.11

Instruction in legal ethics, prevention, detection, and treatment of substance abuse and12
emotional distress, and elimination of bias may be a portion of a substantive law education13
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activity.14

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bar Association of San Francisco

STATEMENT OF REASONS

Existing law:  Current Section 2.0 of the MCLE Rules and Regulations requires active members of
the State Bar to complete one hour of credit in elimination of bias in the legal profession each three
years.

This Resolution:  Would expand the definition of elimination of bias to include bias in all areas in
which an attorney may encounter it.

The Problem:  Because the modifier “in the legal profession” is so restrictive, many MCLE seminars
that have the higher intention of helping attorneys recognize and eliminate bias in their practices and
in society are not afforded the special hour of credit.  Seminars that educate attorneys in areas of
discrimination against their clients, including hate crimes and other civil rights violations, should be
afforded the special credit hour currently reserved for bias within the profession.

IMPACT STATEMENT

The proposed resolutions would not affect any other law, statute or rule.
 
AUTHOR AND/OR PERMANENT CONTACT:  Richard D. Lee, 2001 Sacramento Street, Suite 4,
San Francisco, CA 94109-3342, telephone (415) 673-9929, fax (415) 673-9998, email:
richarddlee@earthlink.net.

RESPONSIBLE FLOOR DELEGATE
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RESOLUTION 4-05-2002

DIGEST
Minimum Continuing Legal Education:  Credit for Pro Bono Activities
Amends State Bar Minimum Continuing Legal Education Rules 4 and 5 to allow MCLE credit for
education preparing for, and the providing of, certain pro bono legal services.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE 

Reasons: 
This resolution amends State Bar Minimum Continuing Legal Education Rules 4 and 5 to allow MCLE
credit for education preparing for, and the providing of, certain pro bono legal services.  This resolution
should be disapproved because the provision of pro bono services is not an educational activity.  

The primary purpose of MCLE is to enhance the legal knowledge of practicing attorneys in their area of
practice.  There is no special knowledge required to provide pro bono legal services over and above
that to provide legal services to a paying client. While it is undeniably true that all attorneys receive
additional legal education while working on any case in which he or she may be involved, such as
engaging in legal research, the practice of law is not an educational activity. Neither is acting as an
arbitrator or as a temporary judge.

Even if pro bono legal services could be considered to be a course of study, this resolution awards
three hours of credit for each hour of pro bono work.  There is no justification for such a multiplier. 
Furthermore, the resolution is confusing.  Section 5.5 appears to condition an award of pro bono
credits on the attorney first completing a preparatory educational activity.  But section 4.1.6 awards
credits for pro bono work without regard to any preparatory education.
 
Awarding MCLE credits for approved education activities in preparation for providing pro bono
services is entirely appropriate.  Awarding credit for the pro bono legal services is not. 

SECTION COMMITTEE REPORT

THE STATE BAR OF CALIFORNIA (MCLE)
Recommendation:  DISAPPROVE
Reasons:
The State Bar supports the intention to encourage members to provide pro bono services and is
sensitive to the desire to offer some incentive for lawyers to participate in pro bono services.  
Particularly for pro bono service programs that provide close mentoring, supervision and training, the
wish to reward good work makes it tempting to look to the MCLE program.  Many members find it
appealing to equate supervision, training and mentoring, or research and learning, with “education” in
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the general sense.

Notwithstanding this, however, the effort made in this conference resolution  to encourage participation
in pro bono services through the MCLE program is problematic.  As a general observation, it is in the
nature of most legal work that continued learning follows from course work, whether it be on one’s
own, or in service or employment situations where there is supervision, training and mentoring, or in
conducting further research.  

As a participatory credit activity, the proposal falls short.  MCLE Rule 4.1 gives the criteria that must
be met to qualify for participatory credit: “Participatory credit refers to participation in an education
activity (emphasis added) that can be verified by the education provider ...”.  The standards that all
“education activities” must meet are given in MCLE rule 7.1: 1) education activities must have
significant current intellectual or practical content; 2) the education activity must be an organized
program of learning; 3) the education activity must be conducted by an individual or group qualified by
practical or academic experience; and 4) education activities more than one hour in length must have
substantive written materials.  Supervision, training and mentoring do not meet these criterion. 

The purpose of the Conference of Delegates is to address legislative proposals. This resolution, even if
passed, would not result in a legislative proposal.  At best, this proposal would be a statement by the
Conference relating to the State Bar’s rules and regulations for the MCLE program. 

With due regard for the proponent and other Bar groups that support giving MCLE credit for pro bono
service, the proposal reflected in this conference resolution is misguided.   This is an attempt to create,
for the narrow category of members who would be given MCLE credit for the specified types of pro
bono services, an exemption of up to 12 hours from the 25 hours required every 36 months.  The better
process is for State Bar staff and volunteer committees to further study and assess the most appropriate
ways to provide incentives to encourage pro bono services by members.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that the State Bar amend State Bar
Mandatory Continuing Legal Education Rules 4 and 5 to read as follows:

4.0  Categories of Credit1
2

4.1 Participatory Credit.  Participatory credit refers to participation in an education activity that3
can be verified by the education provider and may be claimed for:4

5
4.1.1 Attending approved education activities, including lectures, panel discussions,6
question-and-answer periods, or in-house education;7

8
4.1.2 Viewing videotapes or film instruction, listening to audiotapes, or viewing or participating9
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in other audiovisual activities including interactive video instruction and activities electronically10
transmitted from another location, such as online education. The viewing, listening, or11
participating must be approved, and must be verified by the provider (for purposes of this12
section, sponsorship requires the approved provider to ensure compliance with sections 7.113
and 7.2);14

15
4.1.3 Speaking in approved education activities;16

17
4.1.4 Attending a law school class after the member's admission to practice in California,18
provided the member officially registers for the class and satisfactorily completes the class (by19
audit or grade), as required by the law school; or20

21
4.1.5 Teaching a class at a law school.22

23
4.1.6  Providing pro bono legal services through a qualified legal service project or support24
center as defined pursuant to Business and Professions Code sections 6210 et seq., court-25
appointed arbitrator service pursuant to Code of Civil Procedure section 1281.6, or temporary26
judge service pursuant to Code of Civil Procedure section 116.240.27

28
4.2 Self-Study Credit. Self-study credit refers to self-verified participation in an education29
activity. Up to but not more than 12.5 hours of self-study credit, or in the case of a proportional30
requirement, up to but not more than one-half of the required hours, may be claimed per31
compliance period for:32

33
4.2.1 Viewing approved videotapes or videotapes of approved activities or viewing or34
participating in other approved audiovisual activities, including interactive video instruction and35
activities electronically transmitted from another location, such as online education;36

37
4.2.2 Listening to approved audiotapes or audiotapes of approved activities;38

39
4.2.3 Preparing, as an author or co-author, written materials published or accepted for40
publication, e.g., in the form of an article, chapter, or book, which contribute to the legal41
education of the author member (which were not prepared in the ordinary course of the42
member's practice or employment or to accompany speaking in an approved education43
activity); or44

45
4.2.4 Participating in self-assessment testing (open-book tests that are completed by the46
member, submitted to the provider, graded, and returned to the member with the correct47
answers and an explanation of why the answer chosen by the provider is the correct answer).48

49
4.3 Bar Examination Preparation. No credit shall be given for activities directed primarily to50
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preparation for an examination for admission to practice law in any state, the District of51
Columbia, any territory of the United States or any foreign jurisdiction, including the Multi-state52
Professional Responsibility Examination. No credit shall be given for the time spent actually53
taking such an examination.54

55
5.0. Computation of Credit Hours 56

57
5.1 Formula for Computation. Credit hours are computed based on actual time spent in an58
activity (actual instruction or speaking time, actual time spent viewing videotapes or listening to59
audiotapes, actual time spent preparing materials for publication, actual time spent attending a60
law school class) in hours to the nearest one-quarter hour reported in decimals.61

For example, an activity that lasts three hours and has one 10-minute break would be62
calculated as follows:63
3 hrs x 60 mins/hr = 180 mins minus the 10-min break = 170 mins divided by 60 = 2.833 hrs,64
which would round down to 2.75.65

Providers are expected to compute credit hours for approved activities based on this66
formula and to announce the approved number of hours.67

For self-assessment tests, providers must specify the maximum credit allowable. Credit68
may be offered only for the time actually spent answering the self-assessment test questions and69
reviewing the results from the provider.70

71
5.2 Credit for Self-Assessment Tests. For self-assessment tests, providers must specify the72
maximum credit allowable. Credit may be offered only for the time actually spent answering the73
self-assessment test questions and reviewing the results from the provider.74

75
5.3 Credit for Speakers.76

77
5.3.1 Credit hours for speaking in an approved education activity are computed by multiplying78
actual speaking time by four. For repeat presentations, speakers may claim only actual79
speaking time. Each presentation of a workshop or skills training activity (an education activity80
that includes the active participation of attendees in the form of interactive exercises,81
simulations, and demonstrations and therefore must be modified for the attendees at each82
presentation) will count as a separate education activity.83

84
5.3.2 Credit hours for panelists at an approved education activity are computed by multiplying85
the length of time the panelist is assigned to speak by four. If specific speaking times are not86
assigned to the panelists, "the length of time the panelist is assigned to speak" means the actual87
length of the education activity divided by the number of panelists. For the remainder of the88
panel and for repeat presentations, panelists may claim only actual attendance time.89

For example, a two-hour panel with four panelists who are not assigned specific90
speaking times would be calculated as follows:91
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1. To determine each panelist's speaking time, divide the length of the panel by the92
number of panelists (in this case, 2 hrs x 60 min/hr = 120 mins divided by 4 panelists = 30 mins93
or .5 hrs of speaking time).94

2. Multiply the panelist's speaking time x 4 (.5 x 4 = 2 hrs).95
3. For the remainder of the panel (1.5 hrs), credit the panelist with actual attendance96

time only. Do NOT count the panelist's speaking time twice, i.e., as part of the attendance time.97
4. Each panelist should receive 3.5 hrs (2 hrs of speaking credit plus 1. 5 hrs of98

attendance).99
100

5.3.3 A moderator who either introduces other speakers or performs in an administrative101
capacity and does not present material having significant current intellectual or practical content102
for members may claim the same credit hours as attendees.103

104
5.4 Credit for Teaching a Law School Class.105

106
5.4.1 Credit hours for teaching a law school class are computed by multiplying the number of107
credit hours/units granted by the law school by 12. If a portion of a law school class is devoted108
to a subject set forth in section 2.1, credit hours for teaching that subject are computed by109
multiplying actual speaking time by one. In no case may the credit hours claimed for teaching a110
law school class exceed credit hours/units multiplied by 12.111

112
5.4.2 Credit hours for a guest lecturer or substitute teacher in a law school class are computed113
by multiplying actual speaking time by four. For repeat presentations, credit may be claimed114
only for actual speaking time.115

116
5.5  Credit for Pro Bono Services.  If a member has completed approved education activities in117
preparation for providing pro bono services, up to three credit hours for providing pro bono118
legal services shall be allowed for every one hour of education credit.  Participatory credit for119
pro bono legal service shall be limited to 12 units of credit per compliance period.120

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:   Women Lawyers Association of Los Angeles

STATEMENT OF REASONS

Existing Law:  Members of the bar are compelled to complete 25 hours of approved continuing
education during each compliance period including four hours of legal ethics, one hour of prevention,
detection and treatment of substance abuse and emotional distress, and one hour of elimination of bias. 
Members of the bar can receive continuing education credit for teaching, speaking,  attending classes,
or listening to tapes or videos.  Members do not receive continuing education credit for qualified pro
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bono legal service to the courts or community.

This Resolution:  Would confer a limited number of MCLE participatory credit hours for members of
the bar who participate in pro bono legal services projects.

The Problem:  There is a dire need for legal services to help those without the means to pay for a
private lawyer.  Lawyers are needed to help domestic violence and crime victims, persons with
disabilities, minorities, children, and unrepresented litigants gain greater access to the justice system. 
We can't mandate that lawyers provide pro bono services, yet every legal organization encourages
lawyers to do so.  This resolution provides some incentive for lawyers to provide pro bono service by
giving limited MCLE credit for time spent on pro bono matters.  It is consistent, therefore, with the
broader aims of the State Bar and the Judicial Council.

This resolution specifically applies to lawyers who get training in anticipation of pro bono services.  It
allows lawyers up to three hours of credit for pro bono services for every one hour of education in
preparation for that service.  While it does not address every pro bono service provider, it gives more
incentive than currently exists.  In addition, it links MCLE credit to education, thereby fulfilling the
mission of the MCLE program.  Lawyers who get the training for pro bono services will expand on that
training, and understand how their new knowledge works in practice, by putting it to work in the pro
bono setting.

Pro bono service often involves learning to apply one's legal skills in new and different ways, or in fields
outside an one's main area of practice.  It often entails research into that new area. Moreover, it affords
attorneys, regardless of the area of practice, a broader range of experience.  Therefore, this resolution
furthers the goals of the MCLE program by continuing the lawyer's education.

IMPACT STATEMENT:

The proposed resolution does not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Lisa Stern, P.O. Box 361209, Los Angeles, CA
90036; phone (323) 936-8500, fax (323) 936-5300; email:  lawsternla@aol.com.; Christina Bull
Arndt, 300 South Spring Street, Los Angeles, CA 90013, phone (213) 897-8964, email:
cbarndt@pacbell.net.

RESPONSIBLE FLOOR DELEGATES:  Lisa Stern, Christina Bull Arndt

COUNTERARGUMENTS

ORANGE COUNTY BAR ASSOCIATION
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This resolution is an oft-repeated proposal with noble intentions, but it confuses the fact that the goals of
MCLE and the goals of pro bono work are different.  The activities identified by this resolution do not
necessarily require any learning -- they just require doing for free what you may otherwise charge for,
and otherwise don't get MCLE credit for.  To the extent that these activities have the potential to be
"educational", the same could be said for regular billable work, which potentially includes conducting
legal research about a new issue.  By eliminating MCLE obligations, this resolution in effect would
effectively lower the competency standards for lawyers who do pro bono work, serve as court-
appointed arbitrators, or serve as judges pro tem.  While those activities should be encouraged, they do
not replace the need for MCLE.

SAN DIEGO COUNTY BAR ASSOCIATION

Approved as Amended:

We approve as amended: We approve the passage of this resolution only if Resolution 04-03-2002 is
passed concurrently.

SANTA CLARA COUNTY BAR ASSOCIATION

The purpose of the Minimum Continuing Legal Education Rules is to help ensure that attorneys are
competent and are keeping current with changes in the law.  Attorneys should be encouraged to
provide pro bono legal services and, where appropriate, volunteer time as court-arbitrators and
temporary judges, but these activities are no more educational than the legal services attorneys normally
provide.  While it is appropriate for attorneys to receive educational credit for studying and teaching
law, it is not appropriate for them to receive MCLE credit for performing certain types of legal services
when other attorneys do not receive credit for the services they provide.
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RESOLUTION 4-06-02 
 
DIGEST 
State Bar Proceedings:  Stay during Civil Action 
Amends Business and Professions Code section 6085 to provide that, absent harm to clients or the 
public, a State Bar investigation or hearing must be stayed at the request of the person complained 
against while a parallel civil action is pending. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Reasons: 
This resolution amends Business and Professions Code section 6085 to provide that, absent harm to 
clients or the public, a State Bar investigation or hearing must be stayed at the request of the person 
complained against while a parallel civil action is pending.  This resolution should be disapproved 
because prosecutors should have discretion to proceed, subject to the State Bar Court’s intervention. 
 
If the efficiencies of awaiting resolution of a civil action outweigh other factors, State Bar prosecutors 
already have the discretion to suspend work on a disciplinary matter.  When prosecutors think the 
public interest is served by proceeding, they should not be saddled with a presumption in favor of a 
stay.  If a member’s rights to a fair hearing truly could be jeopardized by the burdens of a “two-front 
war” but the prosecutors will not relent, the member can seek relief in the State Bar Court.  The 
particular facts and circumstances, rather than a rigid rule, should govern such timing decisions. 
 
The proposed stay might be interpreted as a policy statement that legal malpractice defendants should 
be able to “stonewall” like any other civil litigant, unfettered by a duty to cooperate in State Bar matters.  
This could be difficult to reconcile with the higher standards that govern attorneys, both as officers of the 
court and in dealings with their clients.   
 
Finally, even if it were substantively sound, the resolution would be inappropriate because it does not 
limit the presumption in favor of a stay to situations in which the disciplinary activity concerns the same 
alleged acts or omissions on which a pending civil claim is based. 
 
SECTION/COMMITTEE REPORT 
 
THE STATE BAR OF CALIFORNIA (Office of the Chief Trail Counsel) 
Recommendation:  DISAPPROVE 
Reasons: 
The proposed amendment to Business and Professions Code section 6085 would delay many significant 
disciplinary proceedings and would impede the State Bar’s ability to promptly address attorney 
misconduct. 
 
The proposal would give respondents the right: 
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“To request a stay or abatement of a State Bar Investigation or hearing, if a concurrent or 
parallel civil proceeding is being maintained.  Such a request shall be granted unless there are 
circumstances involving ongoing harm to the client or the public at large.” 

 
Rule 116 of the Rules of Procedure of the State Bar of California has been in existence in its current 
form since January 1, 1996.  It lays out the factors for the State Bar Court and the Office of the Chief 
Trial Counsel to consider in all matters pending before the State Bar Court.  The Office of the Chief 
Trial Counsel applies the same test to matters which are pending as investigations, and in an appropriate 
case, will abate the investigation while there is a parallel proceeding pending. 
 
However, the important point to note in the proposed revision to Section 6085 is that the discretion for 
both the State Bar Court and the Office of the Chief Trial Counsel, as provided in the current rule of 
procedure, would be totally abrogated.  Unless harm to the client or the public can be show, the request 
must be granted. 
 
This proposed revision is also the opening salvo in an ongoing attempt to expand the procedural rights 
of attorneys in disciplinary proceedings and reduce or remove the discretion afforded the Office of the 
Chief Trial Counsel in its investigation and prosecution of attorney misconduct. 
 
Under the current rule, the Office of the Chief Trial Counsel exercises the abatement discretion 
sparingly, with the focus upon whether such an abatement will aid in the resolution or disposition of the 
pending allegations of misconduct.  When warranted, we will abate a case.  It should not be automatic, 
as envisioned by this resolution. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend 
Business and Professions Code section 6085 to read as follows: 
 

§6085 1 
 Any person complained against shall be given fair, adequate, and reasonable notice and 2 
have a fair, adequate, and reasonable opportunity and right: 3 
 (a) To defend against the charge by the introduction of evidence. 4 
 (b) To receive any and all exculpatory evidence from the State Bar after the initiation 5 
of a disciplinary proceeding in State Bar Court, and thereafter when this evidence is discovered 6 
and available. This subdivision shall not require the disclosure of mitigating evidence. 7 
 (c) To be represented by counsel. 8 
 (d) To examine and cross-examine witnesses. 9 
 (e) To exercise any right guaranteed by the California Constitution or the United 10 
States Constitution, including the right against self-incrimination. 11 
 (f) To request a stay or abatement of a State Bar investigation or hearing, if a 12 
concurrent or parallel civil proceeding is being maintained. Such a request shall be granted unless 13 
there are circumstances involving ongoing harm to the client or public at large. 14 
 He or she shall also have the right to the issuance of subpoenas for attendance of 15 
witnesses to appear and testify or produce books and papers, as provided in this chapter.16 
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 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENTS:  Beverly Hills Bar Association, Los Angeles County Bar Association 
 
STATEMENT OF REASON 
 
Existing Law:  Often the State Bar will agree to a stay or abatement, however, there is no formal right or 
process. Therefore, a stay or abatement can be arbitrarily or capriciously denied. Valuable State Bar 
resources should not be squandered in investigatory activity or prosecutorial activity when all the 
information needed can be easily obtained as a result of civil discovery. 

 
This Resolution:  Addresses the fact that some plaintiffs involved in legal malpractice cases will attempt 
to exert additional leverage or pressure on lawyers by bringing parallel complaints at the State Bar when 
there is pending civil litigation for acts involving professional negligence or allegations of breach of 
fiduciary duties. It is manifestly unfair to compel a lawyer to defend in two forums concurrently.  
 
The Problem:  There are different standards and burdens of proof at the State Bar and in the civil arena. 
A lawyer has an affirmative duty of cooperation in State Bar matters, pursuant to Business and 
Professions Code §6068(i), which may conflict with tactical decisions or strategy in the civil arena. It is 
manifestly unfair that a lawyer’s assertion of his or her right to litigate the merits of a civil claim is 
impaired because he or she is constrained and hobbled by a simultaneous State Bar complaint.  
 
A lawyer may seek to settle a given complaint for a low level of disciplinary sanction, such as an 
Agreement in Lieu of Discipline, pursuant to Business and Professions Code §6068(l), rather than 
engage in a lengthy or costly trial on some de minimis matter. Typically, the lawyer will believe in good 
faith that such a resolution will not surface, and is shocked to find it exposed in the civil forum. Further, 
such exposure has a tremendously negative impact upon jurors who fail to grasp the subtleties of 
settlement in the State Bar system. 
 
An attorney, just like any other citizen, has a right to litigate in our civil system. That right should not be 
encumbered by ramifications that do not tether other civil litigants. The existence of this type of mirror 
leverage creates an uneven playing field, which ought to offend everyone's basic notions of fair play and 
justice. 
 
Additionally, civil discovery will unearth answers to many of the inquiries of the State Bar, and utilization 
of pre-existing interrogatories, depositions, and trial testimony will substantially decrease the overall 
costs of State Bar discipline. This savings will impact upon the limited State Bar resources, including 
personnel such as investigators, prosecutors, and judicial officers. However, it also impacts on the 
lawyer in terms of the eventual duty to pay for costs, if discipline is imposed. 
 
The proposed change could free up hundreds of investigatorial, prosecutorial, and judicial person hours 
and allow for quicker resolution of the cases, since the answers will already exist. This has a beneficial 
impact in terms of overall statistics for the State Bar as an agency, since cases will be processed in a 
more timely manner. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  (Beverly Hills Bar Association) Diane L. Karpman, 
Karpman & Associates, 9200 Sunset Blvd PH 7, Los Angeles CA 90069, 310/887-3900, fax 
310/887-3901, karpethics@aol.com  
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RESPONSIBLE FLOOR DELEGATE:  Diane L. Karpman 
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RESOLUTION 4-07-2002 
 
DIGEST 
Duties of Attorney: Length of Time to Keep Client’s Files   
Amends Business and Professions Code section 6068 to specify the length of time attorneys must keep their clients’ 
files after completion of the matter.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Reasons: 
This resolution amends Business and Professions Code section 6068 to specify the length of time attorneys must 
keep their clients’ files after completion of the matter. This resolution should be disapproved because a uniform rule 
is unnecessary and dangerous. 
 
Business and Professions Code section 6068 lists an attorney’s duties to the State Bar and to his or her client. This 
resolution would add to this list of duties a specific length of time an attorney must “maintain and keep” his or her 
client’s files.  Specifically, this resolution proposes the attorney keep a client’s files either five years after 
completion of the matter in which the attorney has agreed to provide the services, or 90 days after giving written 
notice of intent to discard files to client by registered mail to the client’s last know address, whichever occurs first.   
 
Making maintenance of a client’s files a statutory requirement is unnecessary. As a bailee of the client’s personal 
property, an attorney has an obligation to retain those papers that are necessary to preclude reasonably foreseeable 
prejudice to the client. In satisfaction of those duties, attorneys make individualized arrangements with their clients 
regarding the retention of files. These arrangements are tailored to fit the nature of the records, the area of the law in 
which the legal services were rendered, and the particular needs and desires of the client.  What is appropriate in 
light of the abbreviated timeline of a lien dispute would not be appropriate when the time horizon is more distant, 
such as an estate plan for a young testator or a conviction of a criminal defendant exposed to a life sentence. 
 
While at first glance this resolution may appear to protect clients’ interests in having their files maintained, the result 
would be to encourage attorneys to adopt a “one-size-fits-all” mentality toward file retention.  Because clients and 
their needs for file retention come in all varieties, this would not serve clients well.   
 
The resolution suffers from other proble ms as well.  It permits the attorney to discard the files 90 days after sending 
a registered letter to the client’s last known address, without any duty of investigating whether that address is still 
accurate, and without conditioning that right on the client acknowledging receipt of the notice by returning the green 
card.  No rule should sanction the destruction of the client’s files without reasonable attempts to provide actual 
notice to the client.   
 
 
SECTION/COMMITTEE REPORT 
 
THE STATE BAR OF CALIFORNIA (Professional Competence Unit) 
Recommendation:  DISAPPROVE 
Reasons: 
The issue raised by the sponsor is addressed by State Bar Formal Opinion No. 2002-157 and other formal ethics 
opinions issued by bar association ethics committees.  Previously, a similar conference proposal (Resolution 08-05-
1996 [Standards for Retention of Client Papers and Property]) sought an explicit standard on closed client files 
retention and the following groups submitted reports to the Conference of Delegates disapproving the proposal: 
Committee on Professional Responsibility and Conduct; Committee on the Administration of Justice; and the State 
Bar Litigation Section.  In part, the Conference’s consideration at that time led to the development and publication 
of a State Bar forma l ethics opinion on closed client files retention. 
 
A rationale often advanced against an explicit disciplinary rule in this area is that any retention period selected as the 
minimum amount of time to retain closed client files will be arbitrary and will not distinguish between the many 
different substantive areas of practice or the various circumstances that are present in any individual client’s case.  
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On this point, State Bar Formal Opinion No. 2002-157 cites with approval Opinion 1996-1 of the Legal Ethics 
Committee of the Bar Association of San Francisco which states:   
 
"There is no rule that provides . . . a time period [after which client papers may be destroyed] and, in our view, no 
rule should. The key to retention of client papers, absent client agreement to other arrangements, is the attorney's 
obligation as a bailee of the client's personal property and the need to retain those papers that are necessary to 
preclude reasonably foreseeable prejudice to the client. This duty cannot be discharged merely by reference to a 
fixed time period."   
 
The State Bar affirms the rationale of its Opinion No. 2001-157 and believes that if any rule should be developed it 
should  not simply set a “one size fits all” retention period.    
 
The proponent has the option of presenting a revised proposal to the State Bar’s Special Commission for the 
Revision of the Rules of Professional Conduct.  This Commission is charged with conducting a cover-to-cover 
review of the entirety of the rules and proposing comprehensive amendments.  Professional Competence staff 
believes that a rule approach is more appropriate than a legislative proposal because of the primacy of the Supreme 
Court’s role in establishing attorney ethical standards upon the recommendation of the State Bar Board of Governors 
and following appropriate study. (See Bus. & Prof. Code §§6076-6077.) 
 
TEXT OF RESOLUTION 
 
Resolved that the Conference of Delegates recommends that legislation be sponsored to amend Business and 
Professions Code section 6068 to read as follows: 
 
 
 

§ 6068 1 
It is the duty of an attorney to do all of the following: 2 
(a) To support the Constitution and laws of the United States and of this state. 3 
(b) To maintain the respect due to the courts of justice and judicial officers. 4 
(c) To counsel or maintain those actions, proceedings, or defenses only as appear to him or her legal 5 

or just, except the defense of a person charged with a public offense. 6 
(d) To employ, for the purpose of maintaining the causes confided to him or her those means only as 7 

are consistent with truth, and never to seek to mislead the judge or any judicial officer by an artifice or false 8 
statement of fact or law. 9 

(e) To maintain inviolate the confidence, and at every peril to himself or herself to preserve the 10 
secrets, of his or her client. 11 

(f) To advance no fact prejudicia l to the honor or reputation of a party or witness, unless required by 12 
the justice of the cause with which he or she is charged. 13 

(g) Not to encourage either the commencement or the continuance of an action or proceeding from 14 
any corrupt motive of passion or interest. 15 

(h) Never to reject, for any consideration personal to himself or herself, the cause of the defenseless or 16 
the oppressed. 17 

(i) To cooperate and participate in any disciplinary investigation or other regulatory or disciplinary 18 
proceeding pending against himself or herself.  However, this subdivision shall not be construed to deprive an 19 
attorney of any privilege guaranteed by the Fifth Amendment to the Constitution of the United States, or any 20 
other constitutional or statutory privileges.  This subdivision shall not be construed to require an attorney to 21 
cooperate with a request that requires him or her to waive any constitutional or statutory privilege or to comply 22 
with a request for information or other matters within an unreasonable period of time in light of the time 23 
constraints of the attorney's practice.  Any exercise by an attorney of any constitutional or statutory privilege 24 
shall not be used against the attorney in a regulatory or disciplinary proceeding against him or her. 25 

(j) To comply with the requirements of Section 6002.1. 26 
(k) To comply with all conditions attached to any disciplinary probation, including a probation 27 

imposed with the concurrence of the attorney. 28 
(l) To keep all agreements made in lieu of disciplinary prosecution with the agency charged with 29 

attorney discipline. 30 
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(m) To respond promptly to reasonable status inquiries of clients and to keep clients reasonably 31 
informed of significant developments in matters with regard to which the attorney has agreed to provide legal 32 
services. 33 

(n) To provide copies to the client of certain documents under time limits and as prescribed in a rule 34 
of professional conduct which the board shall adopt. 35 

(o) In the absence of an express agreement between the attorney and the client to the contrary, to 36 
maintain and keep the client’s files for either a period of: (1) five years after completion of the matter in which 37 
the attorney has agreed to provide the services, or (2) 90 days after giving written notice of intent to discard 38 
files to client by registered mail to the client’s last known address, whichever occurs first. 39 

(p) To report to the agency charged with attorney discipline, in writing, within 30 days of the time the 40 
attorney has knowledge of any of the following: 41 

(1) The filing of three or more lawsuits in a 12-month period against the attorney for malpractice or 42 
other wrongful conduct committed in a professional capacity. 43 

(2) The entry of judgment against the attorney in any civil action for fraud, misrepresentation, breach 44 
of fiduciary duty, or gross negligence committed in a professional capacity. 45 

(3) The imposition of any judicial sanctions against the attorney, except for sanctions for failure to 46 
make discovery or monetary sanctions of less than one thousand dollars ($1,000). 47 

(4) The bringing of an indictment or information charging a felony against the attorney. 48 
(5) The conviction of the attorney, including any verdict of guilty, or plea of guilty or no contest, of 49 

any felony, or any misdemeanor committed in the course of the practice of law, or in any manner in which a 50 
client of the attorney was the victim, or a necessary element of which, as determined by the statutory or 51 
common law definition of the misdemeanor, involves improper conduct of an attorney, including dishonesty or 52 
other moral turpitude, or an attempt or a conspiracy or solicitation of another to commit a felony or any 53 
misdemeanor of that type. 54 

(6) The imposition of discipline against the attorney by any professional or occupational disciplinary 55 
agency or licensing board, whether in California or elsewhere. 56 

(7) Reversal of judgment in a proceeding based in whole or in part upon misconduct, grossly 57 
incompetent representation, or willful misrepresentation by an attorney. 58 

(8) As used in this subdivision, "against the attorney" includes claims and proceedings against any 59 
firm of attorneys for the practice of law in which the attorney was a partner at the time of the conduct 60 
complained of and any law corporation in which the attorney was a shareholder at the time of the conduct 61 
complained of unless the matter has to the attorney's knowledge already been reported by the law firm or 62 
corporation. 63 

(9) The State Bar may develop a prescribed form for the making of reports required by this section, 64 
usage of which it may require by rule or regulation. 65 

(10) This subdivision is only intended to provide that the failure to report as required herein may serve 66 
as a basis of discipline. 67 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  The Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  California law is currently silent on how long an attorney must maintain client's files. 
 
This Resolution:  This resolution amends the Business and Professions Code to provide to attorneys guidance on 
how long client's files must be maintained in the absence of an agreement to the contrary. 
 
The Problem:  In the absence of any legal requirements, attorneys are expending substantial resources storing 
client's files. 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
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AUTHOR OR PERMANENT CONTACT:  Lei Lei Wang Ekvall, Albert, Weiland & Golden, LLP, 650 Town 
Center Drive, Suite 950, Costa Mesa, California, 92626, 714_966-1000. 
 
RESPONSIBLE FLOOR DELEGATE:  Lei Lei Wang Ekvall 
 
COUNTERARGUMENT  
 
BEVERLY HILLS BAR ASSOCIATION 
 
The resolution fails to take into account the needs and concerns of certain kinds of law practices, including criminal 
matters, probate and estate matters, which do not fit neatly into either a fixed five year term or 90 days after notice 
of intent to discard. In criminal matters, particularly ones which may ultimately involve a "third strike" issue, the 
need for access to files that pertain to previous convictions may become vital in the defense of a client facing the 
harsh imposition of a third strike penalty. In the estate and trust field, giving notice to an executor, trustor or trustee 
may not satisfy the concerns or interests  of beneficiaries who might become aware of issues many years after files 
would be destroyed under the proposed scheme.  As proposed, the amendment to Section 6068 fails to adequately 
deal with the many potential interests in the files proposed for destruction. 
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RESOLUTION 4-08-2002 
 

DIGEST 
Duties of Attorneys:  Allowing Disclosure of Confidential Information Regarding Client’s Violent Criminal Acts 
Amends Business and Professions Code section 6068 to permit an attorney to disclose confidential information 
regarding certain criminal acts. 
 
RESOLUTION COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE 
 
Reasons: 
This resolution amends Business and Professions Code section 6068 to permit an attorney to disclose confidential 
information regarding certain criminal acts. This resolution should be approved in principle because it would bring 
California in line with the rest of the United States in dealing with this issue. 
 
Confidentiality is considered to be a core principle of the attorney-client relationship.  Accordingly, Business and 
Professions Code section 6068, subdivision (e), provides for confidentiality without exception.  Thus, an attorney 
who is told by her client that the client intends to kill her husband may not disclose this information.  
 
By contrast, Evidence Code section 956.5 provides that if the lawyer reasonably believes that the disclosure of a 
client’s confidential communication “is necessary to prevent the client from a committing a criminal act that the 
lawyer believes is likely to result in death or substantial bodily harm,” that information is not protected from 
disclosure by the lawyer-client privilege.  Therefore, in the event that the attorney were called to testify regarding 
such an unexecuted threat, the attorney would be in a dilemma.  There being no attorney-client privilege under 
Evidence Code section 956.5, attorney could be compelled to testify under threat of contempt.  But by doing so, the 
attorney would violate Business and Professions Code section 6068’s absolute rule of confidentiality and become 
subject to professional discipline.  
 
California is the only state that prohibits disclosure under these circumstances.  (See Ethics Rules on Client 
Confidences, Attorney’s Liability Assurance Society, Inc.; Morgan & Rotunda, 2002 Selected Standards on 
Professional Responsibility, Foundation Press, pp. 134-144.) 
 
During the past 15 years, the State Bar has, on at least three occasions, submitted to the California Supreme Court a 
proposed Rule of Professional Responsibility that would allow disclosure of this information.  On all three 
occasions, the Supreme Court has refused.  It has been suggested by experts on ethics and professional responsibility 
that the Supreme Court’s refusal to act is based upon the fact that the duty of confidentiality is contained in the 
Business and Professions Code, a legislative enactment.  By amending the statute, this resolution could facilitate a 
change in the professional rules of conduct as well. 
 
 
SECTION/COMMITTEE REPORT 
 
THE STATE BAR OF CALIFORNIA (Professional Competence Unit) 
Recommendation:  DISAPPROVE 
Reasons: 
This opposition is based on the pending s tatus of a related legislative proposal and potential further consideration to 
amend rule 3-600 (Organization as Client) of the Rules of Professional Conduct.  A proposal to amended rule 3-600 
was adopted by the Board at its January 26, 2002 meeting and submitted to the Supreme Court on February 27, 2002 
for approval.  On May 10, 2002 the Supreme Court issued an order denying the State Bar’s request for approval.  In 
its order, the Court included the following notation: 
  
The State Bar Board of Governors' request to adopt amendments to the Rules of Professional Conduct, rule 3-600, is 
denied because the proposed modifications conflict with B & P Code section 6068, (e). 
  
The rule 3-600 proposal was developed in response to the professional responsibility issues raised by Assembly Bill 
363 (“AB 363"), a pending two-year bill introduced in 2001 by Assembly Member Darrell Steinberg.  If passed by 
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the Legislature and approved by the Governor, the current version of the bill would enact "The Public Agency 
Attorney Accountability Act."  This new law would require the State Bar to consider rule of professional conduct 
amendments that provide guidance to attorneys who represent government agencies in circumstances where they 
must consider reporting governmental misconduct.  The attorney professional responsibility issue raised by AB 363 
has been stated as whether an attorney representing a government agency may act as a "whistle-blower?"   It is 
important to note that as introduced in 2001, the original version of AB 363 sought to add new Bus. & Prof. Code 
§6068.5 enacting an unprecedented express exception to Bus. & Prof. Code §6068(e) intended to permit government 
attorneys to disclose client confidential information to prevent or rectify governmental misconduct.   
  
In cooperation with Assembly Member Steinberg, the State Bar developed a proposal to amend rule 3-600 
notwithstanding the pending status of AB 363.  The State Bar understands that Assembly Member Steinberg is 
evaluating the Supreme Court’s recent action on proposed amended rule 3-600 and is duly considering whether, and 
to what extent, AB 363 should be amended to address the desired policy in this area.  Although the issue raised by 
Conference Resolution 4-8-2002 is an important one, it is also complex given: (1) the primacy of the Supreme 
Court’s role in regulating attorney professional standards; and (2) the distinct, yet interrelated, concepts of an ethical 
duty of confidentiality under the Business and Professions Code and an evidentiary attorney-client privilege under 
the Evidence Code.  The pending nature of AB 363 makes it untimely for the State Bar to endorse Conference 
consideration of resolution 04-08-2002. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend Business and 
Professions Code section 6068 to read as follows: 
 

§6068 1 
It is the duty of an attorney to do all of the following: 2 

(a) To support the Constitution and laws of the United States and of this state. 3 
(b) To maintain the respect due to the courts of justice and judicial officers. 4 
(c) To counsel or maintain such actions, proceedings, or defenses only as appear to be him or 5 

her legal or just, except the defense of a person charged with a public offense. 6 
(d) To employ, for the purpose of maintaining the causes confided to him or her means only as 7 

are consistent with truth, and never to seek to mislead the judge or any judicial officer by an artifice or 8 
false statement of fact or law. 9 

(e) To maintain inviolate the confidence, and at every peril to himself or herself to preserve the 10 
secrets, of his or her client except as authorized under California Evidence Code Section 956.5 where the 11 
attorney reasonably believes that disclosure of a communication is necessary to prevent the client from 12 
committing a criminal act that the lawyer believes is likely to result in death or substantial bodily harm. 13 

[Subdivisions (f) through (o) remain unchanged.] 14 
 

(Proposed new language underlined, language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  California Business & Professions Code Section 6068(e) requires that an attorney must protect the 
confidences of a client, even at the attorney’s peril.  In contrast, California Evidence Code Section 956.5 provides 
there is no attorney-client privilege if the lawyer reasonably believes that disclosure of a confidential communication 
relating to a client is necessary to prevent the client from committing a criminal act that the attorney believes is 
likely to result in death or substantial bodily harm.  These two statutes are in conflict.  Even though substantial 
public policy concerns require the attorney to disclose the confidential communication to prevent the commission of 
a crime, under the Business & Professions Code, the attorney would still be exposed for the client’s claim of breach 
of fiduciary duty and for State Bar Discipline.  While the ABA Model Rule 1.6(b)(1) permits disclosure where “the 
lawyer reasonably believes [it] necessary to prevent the client from committing a criminal act that the la wyer 
believes is likely to result in imminent death or substantial bodily harm,” the duties of a California attorney under 
Section 6068 do not provide for any express exception to the duty of confidentiality.  



4-08-3 

 
This Resolution:  This resolution would reconcile the conflict between the evidentiary rule and the codified rule of 
conduct for attorneys.  By clarifying the limited exception under Section 6068(e) a lawyer faced with this unique 
and troubling situation, will not face disciplinary and malpractice ra mifications for preventing an imminent, serious 
crime.  The ABA has already acknowledged this conflict and has dealt with it in a straightforward manner that 
doesn’t compromise the confidential nature of an attorney-client relationship except in the most extreme, limited 
circumstances.  This proposed amendment to Section 6068(e) deals with a very limited, but important circumstance.   
 
The Problem:  Even though California’s disciplinary rules provide that the attorney has a duty to preserve the secrets 
of a client, there are limited circumstances in which the public policy of preventing future serious crime outweighs 
the client’s confidentiality interest.  The conflicts between the evidentiary rules and the codified attorney’s duty of 
conduct need to be resolved concerning this issue.   
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Karen M. Goodman, Bullivant Houser Bailey, 11335 Gold 
Express Drive, Suite 105, Gold River, CA, 95670.  (916) 852-9100.  Karen.Goodman@bullivant.com  
 
RESPONSIBLE FLOOR DELEGATE:  Karen M. Goodman 
 
COUNTERARGUMENT 
 
ORANGE COUNTY BAR ASSOCIATION  
 
Under Evidence Code section 956.5 an attorney can be forced to testify regarding client communications threatening 
great bodily injury or death.  (People v. Dang (2001) 93 Cal. App. 4th 1293.)  The language of 956.5 does not, 
however, otherwise create an exception to the attorney's duty of confidentiality found in Business and Professions 
Code section 6068(e).  The California Supreme Court has come close but not ruled on the issue.  (General Dynamics 
Corp. v. Superior Court (1994) 7 Cal. 4th 1164.)  The seemingly innocuous introduction of 956.5 into 6068(e) is 
dangerous, because it tips the scale towards a greater likelihood that courts will eventually find Tarasoff liability for 
harm to third parties caused by their corporate or individual, civil or criminal clients.  
 
It does this by making permissive disclosure of otherwise privileged attorney-client communications explicit, in a 
similar way to the permissive disclosure provision of evidence Code section 1024 that existed for psychotherapists 
at the time Tarasoff was decided.  The legislature’s policy decision in enacting 1024, to place public safety concerns 
over confidentiality concerns in the psychotherapy setting, by allowing disclosure if the psychotherapist reasonably 
believes it necessary, was a critical reason for the court’s holding in Tarasoff.  Similarly, a change to 6068(e), where 
disclosure of a privileged client communication is “authorized” if it is reasonably believed necessary to prevent 
serious harm would evince the same legislative policy decision as to attorney confidences that led to Tarasoff 
liability for psychotherapists.  As it is now, the language in 956.5 is critically different from 1024 because, unlike 
1024, it contains no language of disclosure. 
 
Of course, such a change would be arguably warranted if it afforded the public greater protection from violent acts 
leading to serious harm.  However, for this to occur, there would have to be some indication that attorneys possess 
the requisite skills of prescience necessary to be able to realistically predict that their clients were going to actually 
commit future acts causing great bodily injury or death.  Psychiatric predictions of future dangerousness are 
notoriously unreliable.  There can be no basis for arguing that attorneys possess greater skill in this area.  The result 
of the proposed change will therefore be to loosen the confidentiality safeguards currently afforded clients without 
insuring any increase in the protection of society. 
 
What should an attorney do regarding a corporate client such as a pharmaceutical company whose product, 
according to information known to the attorney, may cause great bodily injury?  Take out ads in newspapers?  
Secure an injunction to warn potential victims? (15 U.S.C. 2051-84.)  How does the lawyer avoid being sued by 
former client and future drug users?    
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Will a perceived obligation to report a divorce client’s extreme frustrations result in greater societal benefits than 
what it will destroy – a salutary obligation felt by a client in his attorney’s presence to express whatever feelings 
arise?   
 
The change also critically threatens constitutional rights such as the Fifth Amendment right against self-
incrimination and the Sixth Amendment right to counsel.   
 
This resolution should not be passed.     
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RESOLUTION 4-09-2002

DIGEST
Confidentiality of Communication: Lawyer Referral Service
Amends Business and Professions Code section 6155 to extend the attorney-client privilege to
communications with a Lawyer Referral Service.

RESOLUTION COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE

Reasons:
This resolution amends Business and Professions Code section 6155 to extend the attorney-client
privilege to communications with a Lawyer Referral Service.  This resolution should be approved in
principle because it would further the interest of users of such services by allowing them to completely
and efficiently provide information to obtain an attorney without subjecting that information to disclosure
in a future legal proceeding.

Communications between attorneys and clients are confidential.  (Bus. & Prof. Code, § 6068, subd.
(e).)  Evidence Code section 952 defines confidential communication between clients and lawyers as
including information transmitted to third persons who are present “to further the interest of the client in
the consultation or those to whom disclosure is reasonably necessary....”

Clients seeking a referral to an attorney through a certified Lawyer Referral Service may be required to
disclose sufficient information so the service can identify the nature of the legal service needed.  They
may also need to disclose the parties involved so as to avoid conflicts of interest and to disclose other
facts that, if they had been conveyed during an attorney-client relationship, would be deemed
confidential.

The attorney-client privilege and the rules of confidentiality are designed to encourage clients and
prospective clients to be truthful and open with their attorneys.  This rule would enhance confidentiality
rules and further the interest of clients in obtaining competent counsel by making their communications
with a certified Lawyer Referral Service confidential.

SECTION COMMITTEE REPORT

THE STATE BAR OF CALIFORNIA (Lawyer Referral Services)
Recommendation:  DISAPPROVE
Reasons:
Although the State Bar welcomes initiatives aimed at enhancing certified Lawyer Referral Services
(LRSs), it is not clear what problem this proposal would address. The proposal suggests that the
problem may be a chilling effect created by the lack of privileged confidentiality, thereby hindering the
unfettered communication between a certified LRS and a consumer. To fully appreciate this concern,
more information is needed.  Is the problem attempted discovery by third parties or the consumer’s
opposing party, or is it problems the consumer or service have with panel attorneys or other persons
involved in the operation of the service?

How would the attorney-client privilege apply in an LRS context?  Would the privilege belong to the
consumer or to the LRS?  For purposes of the attorney-client privilege, Evidence Code sections 950
through 952 specifically define “lawyer,” “client,” and “confidential communication.”  Is an LRS cast in
the role of a lawyer or an agent of some unidentified prospective lawyer?  Is the consumer cast in the
role of a client?  What if no referral to a panel attorney results from the consumer’s contact with the
LRS?  What if no panel attorney is ever consulted by the consumer after contacting the LRS?  What if
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the State Bar needs to investigate an LRS?  Is the privilege waived when a consumer complains to the
State Bar about an LRS?  

The extension of the attorney-client privilege to the LRS context may cause clients to expect someone
at the LRS to carry out the attorney function of providing legal advice, or expect that the Intake staff
are under the supervision of their attorney.  The LRS may not want to assume that role.  Panel
members might have unintended potential liability implications that affect their insurance coverage. 
Expanding the attorney-client privilege in the Business and Professions Code could create a conflict
with the Evidence Code.

Although the proponent refers to the ABA Model Rules Governing Lawyer Referral Services, Rule
XIV, the ABA’s approach to confidentiality differs significantly from the approach taken in California. 
Nor do the ABA’s specific definitions of and exceptions to the attorney-client privilege match California
law.  
  
If the intent behind this resolution is to create a confidentiality that belongs to the LRS without the
additional duties that come from an attorney-client relationship and privilege, an alternative solution
would be a statutory declaration that LRS communications are “deemed confidential” without reference
to the attorney-client privilege.  Placement of the deemed confidence in Business and Professions Code
section 6155(i) appears to have the unintended consequence of making the desired confidentiality
conditioned on the requirement that an LRS be in full compliance with section 6155 and with the
minimum standards, rules, and regulations of the State Bar governing lawyer referral services.  In
addition, clarification of what is meant by “confidential communication” would be necessary.  
Moreover, regardless of the type of any confidentiality formulated for the LRS context, there are likely
to be implications for law enforcement, in the event that it is interested in obtaining information from
LRSs.  

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Business & Professions Code section 6155 to read as follows:

§ 61551
[Subdivisions (a) through (h) remain unchanged.]2
(i) A lawyer referral service certified under this section and operating in full compliance3

with this section, and in full compliance with the minimum standards and the rules and4
regulations of the State Bar governing lawyer referral services, shall not be deemed to be in5
violation of Section 3215 of the Labor Code or Section 750 of the Insurance Code, and any6
exchange of information with such lawyer referral service for the purpose of seeking legal7
assistance shall be deemed a confidential communication, subject to lawyer-client privilege.8

[Subdivisions (j) and (k) remain unchanged.]9

(Proposed new language underlined, language to be deleted stricken.)

PROPONENT:  Bar Association of Northern San Diego County

STATEMENT OF REASONS

Existing Law:  Although Business & Professions Code section 6155 and the rules promulgated by the
State Bar thereunder have resulted in the creation of more than 50 State Bar Certified Lawyer Referral
Services in California, there is no provision in the law clearly indicating that communication between a
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prospective or actual client and a lawyer referral service gaining information regarding a prospective or
actual referral is privileged.

This Resolution:  Would amend Business & Professions Code section 6155 to add a clause at the end
of Subdivision (i) to specifically provide that communication between a client and a lawyer referral
service is deemed confidential, subject to lawyer-client privilege.

The Problem:  As the law currently stands in California, communication between a prospective or actual
client and a State Bar Certified Lawyer Referral Service may be subject to discovery by third parties or
the opposition.  If either the service or the client are aware of this possibility, the candor necessary to
effectuate the appropriate referral, and/or address any problem the client or service may have with the
panel attorney may not exist.  This resolution would confirm that communication between an actual or
prospective client and a State Bar Certified Lawyer Referral Service is deemed confidential and subject
to the attorney client privilege.

This proposed change is in line with the American Bar Association Model Rules, which provide, at rule
XIV:

-- A disclosure of information to a lawyer referral service for the purpose of
seeking legal assistance shall be deemed a privileged lawyer-client communication,

and comment:

Since a client discloses information to a lawyer referral service for the sole purpose of
seeking the assistance of a lawyer, the client's communication for that purpose should
be protected by lawyer-client privilege.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND PERMANENT CONTACT:  David R. Moore, MOORE & SKILJAN, 7700 El
Camino Real, Suite 207, Carlsbad, CA   92009 (760) 944-7700

RESPONSIBLE FLOOR DELEGATE:  David R. Moore
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RESOLUTION 4-10-2002

DIGEST
Sanctions: Not Applicable to Advocacy before the Court.  
Amends Code of Civil Procedure section 177.5 to define “advocacy before the court,” under which
monetary sanctions for violations of a court order shall not be imposed.

RESOLUTION COMMITTEE RECOMMENDATION
DISAPPROVE 

Reasons:
This resolution amends Code of Civil Procedure section 177.5 to define “advocacy before the court,”
under which monetary sanctions for violations of a court order shall not be imposed. This resolution
should be disapproved because the proposed definition is vague and overbroad.  

Code of Civil Procedure section 177.5 authorizes a trial court to sanction an attorney or other person
who violates a lawful court order.  The section expresses provides that the authority does not extend to
“advocacy of counsel before the court,” but it does not define that term.  This resolution would define
“advocacy before the court” to include any act that is “associated with arguing or pleading a client’s
cause” and that occurs within the presence or earshot of the judge. 

That definition confuses rather than clarifies the meaning of “advocacy” as used in section 177.5. For
instance, in the example offered by the proponent, the offensive conduct was cross-examination.  But
because cross-examination does not clearly fall with the scope of either argument or pleading a cause, it
is not clear whether cross-examination that violates a court order would or would not be sanctionable
under this definition.
  
Moreover, this definition excludes too much from the range of sanctionable conduct.  In particular, the
reference to “any act” is overly broad.  The phrase “any act” could very well mean non-communicative
conduct, such as throwing away the adverse party’s documents during a hotly contested hearing or
even a physical altercation between counsel and a witness.  If conduct of that sort is not sanctionable,
then the judge’s discretion and power to control the courtroom will be impaired.  

Finally, the term defined by the resolution is not the same term used in the statute.  The resolution
purports to define “advocacy before the court,” but the statute refers to “advocacy of counsel before
the court.” 

SECTION/COMMITTEE REPORT

THE STATE BAR OF CALIFORNIA (Chief Trial Counsel)
Recommendation:  DISAPPROVE
Reasons:
The amendment to Code of Civil Procedure section 177.5 would unduly restrict the authority of the
judges to address misconduct occurring in the courtroom.

Whether or not a statement made in the presence of the court is considered to be “associated with
arguing or pleading a client’s case” will itself engender much debate and argument.  The phrase is both
vague and potentially very broad in its scope.  The amendment will likely result in additional litigation
over what is or is not associated with arguing or pleading a client’s case.  On the other hand, if the court
thinks the statements or actions of counsel are improper, it will likely find that they are not associated
with arguing or pleading a client’s case.  In such cases, the amendment purports to make a change in
the law, but does not.  It simply changes the issue to be determined.

This amendment could prevent a judge from sanctioning an attorney for statements made in the
presence of the court no matter how improper the statements may be and no matter what admonitions,
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instructions or prior rulings of the court have been given to counsel.

From a disciplinary standpoint, the Office of the Chief Trial Counsel receives complaints from time to
time about statements or actions made by counsel in the presence of the court.  Absent a finding of
contempt by the court and the imposition of sanctions, such statements are difficult to address from a
disciplinary point of view.  This proposed amendment will make addressing such conduct as a
disciplinary issue extremely difficult, if not impossible.

The amendment potentially takes away the power of the court to properly control the conduct of
attorneys in the courtroom.  Judges are already reluctant to sanction attorneys for conduct occurring in
the court.  Judges often refer matters involving statements or conduct in the court room to the State Bar
for investigation and disciplinary action, but have otherwise not dealt with the problem themselves.  The
Office of the Chief Trial Counsel believes that a judge must have the discretion to act in an appropriate
case and to actually take action.  Judges are on the front line when it comes to attorney misconduct in
the courtroom and need to be able to address misconduct when it arises.

This amendment could make it much more difficult for judges to act and for the State Bar to act in an
appropriate case to insure that attorneys adhere to the highest professional standards in the courtroom.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Code of Civil Procedure section 177.5 as follows:

§177.51
A judicial officer shall have the power to impose reasonable money sanctions, not to2

exceed fifteen hundred dollars ($1,500), notwithstanding any other provision of law, payable to3
the county in which the judicial officer is located, for any violation of a lawful court order by a4
person, done without good cause or substantial justification.  This power shall not apply to5
advocacy of counsel before the court.  For the purposes of this section, the term "person"6
includes a witness, a party, a party's attorney, or both. For the purposes of this section,7
“advocacy before the court” includes any act that (a) is associated with arguing or pleading a8
client’s cause and (b) occurs within the physical or aural presence of the court.  Sanctions9
pursuant to this section shall not be imposed except on notice contained in a party's moving or10
responding papers; or on the court's own motion, after notice and opportunity to be heard.  An11
order imposing sanctions shall be in writing and shall recite in detail the conduct or12
circumstances justifying the order.13

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  San Diego County Bar Association

STATEMENT OF REASONS 

Existing Law:  The term “Advocacy before the court” in Code of Civil Procedure section 177.5 is not
clearly defined therein, or by case law.

The Problem:  Confusion exists as to the meaning of “advocacy before the court” as used in section
177.5.  In  People v. Jones (SDSC No. CA151465, an unpublished case), the Appellate Division
reversed an order by a trial court sanctioning an attorney under this statute for improper cross-
examination of a witness, based on a question to a witness on a topic the court had previously excluded
from examination.  The Appellate Division, in a split decision, found that the attorney’s conduct fell
within the statute’s exclusion of “advocacy before the court.” The dissent would have found the
sanction proper on the theory violation of a court order is per se not advocacy.
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Howitt v. Superior Court (1992) 3 Cal.App.4th 1575, 1585, states that “[b]y definition, an advocate
is a partisan for a particular client or point of view."  Witkin describes advocacy as “The representation
of clients before courts and administrative agencies” (Witkin Cal Proc. 4th ed 1996 (Attys, §3, p.39)). 
In Gitlow v. People of the State of New York (1925) 45 S.Ct. 625, 629, 268 U.S. 652, 665, 69
L.Ed. 1138, the U.S. Supreme Court relied on a dictionary definition of advocacy: “The act of pleading
for, supporting, or recommending; active espousal.”  (citing Century Dictionary). 

Opening statements, closing arguments, direct and cross-examination of witnesses, and argument of
motions are surely “advocacy before the court”. (Menasco v. Snyder (1984) 157 Cal.App.3d 729,
732, [permissible advocacy includes challenging the reasonableness of an opponent’s arguments during
summation.];   People v. Gonzalez (1990) 51 Cal.App.3d 1179, 1224, fn. 21, [counsel’s assertions to
jury in court are “statements of advocates”];   Love v. Wolf (1964) 226 Cal.App.2d 278, 389,
[discussing permissible advocacy during closing argument];  People v. Mayfield (1993) 5 Cal.App.4th
142, 182, [prosecutor’s argument is an advocate’s attempt to persuade.])

This Resolution:  Would restrict the “advocacy before the court” exclusion in section 177.5 to (a) acts
associated with arguing or pleading a client’s cause and (b) within the physical or aural presence of the
court. This would include all the acts set forth above, so as to exclude conduct reasonably definable as
advocacy during a trial or hearing, and focus the judicial officer’s power to sanction under section
177.5 on violations of court orders not involving advocacy while court is in session.

The trial court’s ability to sanction other conduct, such as failure to appear or departure from the
courtroom without permission (Seykora v. Superior Court (1991) 232 Cal.App.3d 1075) would
remain intact.  Also, the trial court’s inherent contempt power also would remain.  (Trans-Action v.
Jelinek (1997) 60 Cal.App.4th 352, 371;  DeGeorge v. Superior Court (1974) 40 Cal.App.2d
1008, 1013. )
 
IMPACT STATEMENT:  This  proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:   Robert H. Lynn, Lynn, Stock & Stephens, LLP,
2445 Fifth Avenue, St. 330, San Diego, CA 92101, (619) 234-5488, rlynn@lsslawfirm.com.

RESPONSIBLE FLOOR DELEGATE:  Robert H. Lynn
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RESOLUTION 4-11-2002

DIGEST
Rules of Professional Conduct:  Representation of Clients with Diminished Capacity
Adds Rules of Professional Conduct Rule 3-800 to allow an attorney representing a client with
diminished capacity to take reasonable action to protect the client, including revealing confidential
information.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE 

Reasons:
This resolution adds Rules of Professional Conduct Rule 3-800 to allow an attorney representing a
client with diminished capacity to take reasonable action to protect the client, including revealing
confidential information.  This resolution should be disapproved because, although it addresses a
significant problem, it seeks to make a change to the Rules of Professional Conduct that would
contradict statutory law.

Business and Professions Code section 6068 requires an attorney to preserve a client’s confidential
information and secrets without exception.  This resolution proposes a change to Rules of Professional
conduct that would permit an attorney to disclose a client’s confidential information under certain
circumstances.  Because rules cannot supercede statutes, this resolution should be disapproved. 

The problem addressed by this resolution is, however, important. The current Rules of Professional
Conduct track the confidentiality provisions of the statutes.  As the proponent points out, these
provisions may result in a situation where an attorney has a client who is suffering from diminished
capacity but the attorney is constrained from taking steps to protect that client from himself.  For
instance, an attorney might learn from the client’s words and actions that the client is suffering from
severe memory impairment and is being taken advantage of by a third party.  Under current law,
because the attorney’s action would be based on confidential information, the attorney can take no
action without breaching at least one of the duties of loyalty and confidentiality.  Under these
circumstances, current law has the effect of preventing adequate representation.     

SECTION/COMMITTEE REPORT

THE STATE BAR OF CALIFORNIA (Professional Competence Unit)
Recommendation: NO POSITION
Reasons:
The State Bar agrees with the proponent’s concerns for providing guidance to lawyers representing
clients with diminished capacity.  Currently, the task of developing a possible new Rule of Professional
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Conduct is pending with the State Bar’s Special Commission for the Revision of the Rules of
Professional Conduct.  Accordingly, the State Bar takes no position on resolution 04_11_2002. 

The Rules Revision Commission is charged with conducting a cover-to-cover review of the entirety of
the California rules and proposing comprehensive amendments for Board consideration.  In particular,
the Rules Revision Commission’s charter includes the task of evaluating the proposed amendments to
the American Bar Association (“ABA”) Model Rules of Professional Conduct developed by the ABA
Ethics 2000 Commission, including the proposal on ABA Model Rule 1.14.  
Consistent with this charge and in response to the Rule Revision Commission’s January 2002
solicitation for member and public input, the Executive Committee of the Trusts and Estates Section of
the State Bar has already commended to the Rules Revision Commission the consideration of ABA
Model Rule 1.14 (Client with Diminished Capacity).  In its April 5, 2002 memorandum to the Rules
Revision Commission, the Executive Committee states that it “strongly supports in principle the
adoption in California of new [ABA Model] Rule 1.14.”

The sponsor’s desired initiative is in process with the appropriate State Bar entity and it is anticipated
that the State Bar will endeavor to provide the best possible guidance to lawyers on this important client
protection issue.  A State Bar position endorsing the proponent’s version of Model Rule 1.14 is
premature at this time.
   
TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends the State Bar add Rule 3-800 to Rules of
Professional Conduct of the State Bar of California to read as follows: 

Rule 3-800 1
(a)   When a client’s capacity to make adequately considered decisions in connection 2

with a representation is diminished, whether because of minority, mental impairment or for some3
other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer4
relationship with the client.5

(b)   When the lawyer reasonably believes that the client has diminished capacity, is at6
risk of  substantial physical, financial, or other harm unless action is taken and cannot7
adequately act in the client’s own interest, the lawyer may take reasonably necessary protective8
action, including consulting with individuals or entities that have the ability to take action to9
protect the client and, in appropriate cases, seeking the appointment of a conservator.10

(c)   When taking protective action pursuant to paragraph 2. above, the lawyer is11
impliedly authorized to reveal information about the client, but only to the extent reasonably12
necessary to protect the client’s interests.13

(Proposed new language underlined; language to be deleted stricken.)
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PROPONENT:  Orange County Bar Association

STATEMENT OF REASONS

Existing Law:  California is one of the few states that have not addressed the issue of representing
clients with diminished capacity.

This Resolution:  Addresses the issue of representing a client with diminished capacity and addresses
the issue of what the attorney may do when that client is at risk.

The Problem:  As demographics change in California more attorneys are faced with the dilemma of
representing a client with diminished capacity.  The fastest growing segment of our society is the age
group 85 years and above.  Clients may be new clients to the attorney or long term clients who develop
cognitive problems.  The client may be at servere risks, and presently the lawyer may not ethically make
a report to Adult Protective Services or seek other means to protect the client.  There are many seniors
who are alone and do not have others who can protect them.  The above language tracks the language
recommended by the American Bar Association’s E2K Commission, Report and Recommendations on
Amendments to the ABA Model Rules of Professional Conduct as Model Rule 1.14, and will be
debated this year.  California is now in the minority of states that do not allow some kind of protective
actions to be taken for clients.  It is time of California to engage in this debate and give guidance to it’s
attorneys when representing clients with diminished capacity.

IMPACT STATEMENT

This proposed resolution will not affect any other regulation or law.

AUTHOR AND/OR PERMANENT CONTACT:  Donna R. Bashaw, Esq., 23601 Moulton
Parkway, Suite 220, Laguna Hills, California 92653.  (949) 454-2205.  dbeldrlaw@aol.com.

RESPONSIBLE FLOOR DELEGATE:  Donna R. Bashaw

COUNTERARGUMENT

BEVERLY HILLS BAR ASSOCIATION

The proposed addition of Rule 3-800 to the California Rules of Professional Conduct should be
opposed. It is based on the false premise that a "normal" relationship might be maintained with a client
who is not able or no longer able to maintain normal relationships. For the client with severe
impairment, the attorney has a specific function: to provide the best legal services he or she can which
includes holding inviolate the confidences of that client.  This proposed rule carves out an exception to
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the attorney's duty to maintain confidences without providing any guidance for such an exception. The
author's assumption that an attorney may not ethically make a report that would lead to protection of
the seriously impaired client is unpersuasive as such a report or other action to protect the client from
harm may be taken without necessarily revealing confidences of the client.
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RESOLUTION 4-12-2002 
 

DIGEST 
Conference of Delegates:  Lobbying of Adopted Resolutions 
Adds a new rule to the Rules and Regulations of the State Bar of California to require that the 
Conference of Delegates use all means at its disposal to pursue enactment of every resolution 
adopted by the Conference. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Reasons: 
This resolution adds a new rule to the Rules and Regulations of the State Bar of California to 
require that the Conference of Delegates use all means at its disposal to pursue enactment of 
every resolution adopted by the Conference. This resolution should be disapproved because the 
Conference’s Executive Committee needs to retain the discretion to determine which resolutions 
it should actively support. 
 
Resolutions approved by the Conference are reviewed by the Executive Committee and 
prioritized for purposes of allocating lobbying and other support resources.  The prioritization of 
resolutions is not a random or capricious process, but instead takes a number of important factors 
into consideration.  For instance, the Executive Committee might decide that a resolution covers 
an area of law or policy that would be better supported by another special- interest group whose 
goals and experience are more in line with that resolution.  The Committee might also determine 
that certain resolutions are more likely to gain support in the Legislature, and thus lobbying 
resources can be utilized more efficiently to gain passage of those proposals.  Also, some 
resolutions are directed to bodies other than the Legislature or the Judicial Council, such as 
Congress or federal agencies, before whom the State Bar has no immediate representation.  
Finally, the Committee, as the stewards of the Conference, needs to be able to determine whether 
advancing a particular resolution will preserve and enhance the credibility of the Conference and 
the State Bar, which will in turn assist in the enactment of future measures. 
 
The proponent correctly points out that each approved resolution should be valued and that the 
Conference should continue in its role as a vehicle for change.  Although that is certainly true, 
the Executive Committee should not be barred from considering practical, monetary, political, 
and other considerations in determining how to allocate limited resources for legislative support.  
If our limited lobbying budget were spread equally between every resolution adopted by the 
conference, then no resolution would receive sufficient resources to secure its enactment. 

 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that Article VI of the Rules and 
Regulations of the State Bar of California be amended to add a rule to read as follows: 
 

Rule     1 
The Conference and its Executive Committee shall use all means at their respective disposals to introduce 2 
into the legislature each and every resolution that was adopted by the Conference (as requested pursuant 3 
to the rules of the Conference by the author of said resolution) and thereafter use all means at their 4 
respective disposals to see to it that the resolutions so adopted are enacted into law and that the Rules of 5 
the Conference be amended accordingly. 6 
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 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENTS:  Benjamin W. Grant Barnes, Jeffrey W. Erdman, Janet M. Frangie, Laura 
Goldin, Leon Goldin, Roger L. Kohn, Matthew C. St. George, Jr., Ronald R. St. John, Thomas 
B. Watson, Paul Wyler  
 
STATEMENT OF REASONS 
 
Existing Rules:  The Conference and its Executive Committee now categorize all resolutions 
adopted into three categories.  Category I is lobbied by the Conference and its Executive 
Committee.  Category II is referred to local bar associations and authors.  Category III is referred 
to authors.  The Conference and its Executive Committee give priority to Category I but may 
also lobby Category II if it wishes.  The Conference and its Executive Committee cite lack of 
funds or resources as a reason for these categories. 
 
This Resolution:  Would require the Conference and its Executive Committee to lobby all 
adopted resolutions, and to amend the Rules of the Conference accordingly.  If there are a lack of 
funds or resources, it may be a valid objection to the adoption of any resolution that because of 
the lack of funds or resources that said resolution, not having as much merit or perceived priority 
as other resolutions, should not be adopted. 
 
The Problem:  To refer adopted resolutions to local bar associations and authors diminishes the 
value of the resolution and the local bar associations and authors often do not have the resources 
for such lobbying.  The Conference should become an effective mechanism for law reform and 
not merely a debating or educational society. 
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Paul Wyler, 300 S Spring St. Rm 1502, Los 
Angeles CA 90013, 213/897-5267, fax 213/897-6972 
 
RESPONSIBLE FLOOR DELEGATE:  Paul Wyler 
 
COUNTERARGUMENT  
 
BEVERLY HILLS BAR ASSOCIATION 
 
This resolution misstates existing practice and proposes to solve a non-existent problem. We 
therefore oppose this resolution. 
 
Categorization of resolutions is based on a number of factors, including but not limited to: 
1. The importance of a resolution to, and the impact of a resolution on, the legal profession and 
the administration of justice. 
2. The importance of a resolution to, and the impact of a resolution on, the public generally. 
3. Legislative realities. 
4. Level of support from the Conference. 
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5. Realities of what the Conference can expect from its lobbyist. In other words, if the 
Conference is only paying $50,000/year, we can’t expect the Conference lobbyist to place and 
actively lobby 25 resolutions. 
 
These factors alone demonstrate that the Conference cannot and should not undertake to lobby 
every resolution it passes. Indeed, when the Conference passes a resolution recommending a 
change in federal or international law, the Conference is not even postured to lobby in 
Washington, at the United Nations, or in Europe. 
 
As matters currently stand, resolutions approved by the Conference are prioritized as follows: 
Category I Proposals that are directly sponsored by and given the full range of support available 
from the Conference and/or the State Bar and are lobbied by lobbyists from one of the two 
entities. 
 
Category II Proposals carried by local bar associations with full coordination and assistance from 
the Conference lobbyist. In reality, the Conference Executive Committee frequently finds the 
legislator to sponsor/author/carry Category I & II proposals. 
 
Category III Proposals which are referred back to the proponent for handling as Conference work 
product. These resolutions receive no State Bar or Conference resources. 
 
Category IV Proposals which require redrafting or further study, even though approved in 
principle by the Conference. 
 
As the proponents have not demonstrated that this system is broken, and as the Conference 
already suffers from the burden of insufficient resources, we urge your opposition to this 
resolution. 
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RESOLUTION 5-01-2002 
 
DIGEST 
Support Orders: Inclusion of Attorneys Fees in Earnings Assignment Orders 
Amends Family Code section 5230 to include ordered attorney fees in wage assignment support 
orders. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Reasons:  
This resolution amends Family Code section 5230 to include ordered attorney fees in wage assignment 
support orders.  This resolution should be disapproved because it is inappropriate and impractical. 
 
This resolution proposes that when a court issues a wage assignment order directing a payor spouse’s 
employer to withhold support payments from the paycheck, it must also include any attorneys’ fees the 
court has ordered the payor spouse to pay.  This resolution is inappropriate because it conflicts with 
Family Code sections 5208 and 17200, et seq.  Family Code section 5208 was amended, effective 
January 1, 2000, to require that when a court orders child or family support, any earnings assignment 
order for support must be issued on an “order/notice to withhold income for child support” form as 
required in 42 U.S.C. section 666.  This was part of an effort to standardize support orders to assist in 
nationwide enforcement.  As a consequence, there is now a federally mandated wage assignment form 
for child or family support.  There is also a different California Judicial Council form for wage 
assignment for spousal support.  Neither form includes attorneys’ fees.   
 
This resolution is also impractical because it cannot be enforced.  As a continuation of the 
standardization effort, Family Code sections 17200, et seq., effective January 1, 2000, transferred the 
collection and enforcement of child and spousal support to the newly created Department of Child 
Support Services (“DCSS”) under the California Health and Human Services Agency.  DCSS is 
empowered, pursuant to section 17202, to collect only child and spousal support payments.  It has no 
authority to collect attorneys’ fees.  Thus, in order to enact this resolution, these two statutes and 
possibly others would have to be amended.   
 
While having fees included on a wage assignment order would gain an attorney priority over general 
creditors, this priority is not enforceable and would come at the price of frustrating efforts to create 
nationwide support order enforcement.  It should be disapproved.   
 
SECTION/COMMITTEE REPORT 
 
FAMILY LAW SECTION EXECUTIVE COMMITTEE 
Recommendation:  Approve in Principle 
Reasons:  The Family Law Executive Committee supports this resolution because it is recognized that 
having parties or litigants be able to afford representation is of significant benefit to the Courts.  That 
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being so it can only facilitate representation to insure a party’s ability to get the funds ordered for fees in 
the least expensive way possible.   
 
We do note, however, that the question of whether this change in the law would be applicable in 
governmental support cases is not  addressed here and should be, as well as the applicability to the 
federal wage assignment forms. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend 
Family Code section 5230 to read as follows: 
 

§5230 1 

(a)  When the court orders a party to pay an amount of support or orders a modification of 2 

the amount of support to be paid, the court shall include in its order an earnings assignment order 3 

for support that orders the employer of the obligor to pay to the obligee that portion of the obligor's 4 

earnings due or to become due in the future as will be sufficient to pay an amount to cover both of 5 

the following: 6 

  (1)  The amount ordered by the court for support. 7 

  (2)  An amount which shall be ordered by the court to be paid toward the liquidation of 8 

any arrearage. 9 

(3)  If attorney's fees have been ordered, an amount which shall be paid toward the 10 

liquidation of those fees. 11 

(b) An earnings assignment order for support shall be issued, and shall be effective and 12 

enforceable pursuant to Section 5231, not withstanding the absence of the name, address or other 13 

identifying information regarding the obligor’s employer. 14 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Permits only child support, spousal support, and arrearages to be included on a Wage 
and Earnings Assignment Order and does not provide for the inclusion of Attorney's Fees which have 
been ordered. 
 
This Resolution:  Would allow for the inclusion of the award of Attorney's Fees on the Wage and 
Earnings Assignment Order as it did in the past. 
 
The Problem:  Under current law, if the obligor fails to voluntarily pay the court ordered attorney's fees, 
the attorney and/or his client would have to go back to court to enforce the court order, thus incurring 
even more time and fees for the client. 
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IMPACT STATEMENT 
 
This proposed resolution affects Family Code Sections, 5238,and 5253, which have companion 
resolutions to this one. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Barry I. Besser, Esq., 2230 W. Chapman Ave., 
Ste.200, Orange, CA 92868, 714/978-1788. 
 
RESPONSIBLE FLOOR DELEGATE:  Barry I. Besser, Esq. 
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RESOLUTION 5-02-2002 
 
DIGEST 
Assignment Order:  Inclusion of Attorneys’ Fees 
Amends Family Code section 5253 to include attorneys’ fees in wage assignment orders. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Reasons:  
This resolution amends Family Code section 5253 to include attorneys’ fees in wage assignment orders.  This 
resolution should be disapproved because it is inappropriate and impractical. 
 
This resolution proposes that when a court issues a wage assignment order directing a payor spouse’s employer to 
withhold support payments from the paycheck, it must also include any attorneys’ fees the court has ordered the 
payor spouse to pay.  This resolution is inappropriate because it conflicts with Family Code sections 5208 and 
17200, et seq.  Family Code section 5208 was amended, effective January 1, 2000, to require that when a court 
orders child or family support, any earnings assignment order for support must be issued on an “order/notice to 
withhold income for child support” form as required in 42 U.S.C. section 666.  This was part of an effort to 
standardize support orders to assist in nationwide enforcement.  As a consequence, there is now a federally 
mandated wage assignment form for child and family support.  There is also a different California Judicial Council 
form for wage assignment for spousal support.  Neither form includes attorneys’ fees.   
 
This resolution is also impractical because it cannot be enforced.  As a continuation of the standardization effort, 
Family Code sections 17200, et seq., effective January 1, 2000, transferred the collection and enforcement of child 
and spousal support to the newly created Department of Child Support Services (“DCSS”) under the California 
Health and Human Services Agency.  DCSS is empowered, pursuant to section 17202, to collect only child and 
spousal support payments.  It has no authority to collect attorneys’ fees.  Thus, in order to enact this resolution, these 
two statutes and possibly others would have to be amended.   
 
While having fees included on a wage assignment order would gain an attorney priority over general creditors, this 
priority is not enforceable and would come at the price of frustrating efforts to create nationwide support order 
enforcement.  It should be disapproved.   
 
SECTION/COMMITTEE REPORT 
 
FAMILY LAW SECTION EXECUTIVE COMMITTEE 
Recommendation:  Approve in Principle 
Reasons: The Family Law Executive Committee supports this resolution because it is recognized that having parties 
or litigants be able to afford representation is of significant benefit to the Courts.  That being so it can only facilitate 
representation to insure a party’s ability to get the funds ordered for fees in the least expensive way possible.   
 
We do note, however, that the question of whether this change in the law would be applicable in governmental 
support cases is not addressed here and should be, as well as the applicability to the federal wage assignment forms. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend Family Code 
section 5253 to read as follows: 
 

§5253 1 
Upon receipt of the application, the court shall issue, without notice to the obligor, an assignment 2 

order requiring the employer of the obligor to pay to the obligee or the Child Support Centralized Collection 3 
and Distribution Unit that portion of the earnings of the obligor due or to become due in the future as will be 4 
sufficient to pay an amount to cover both of the following: 5 

(a)  The amount ordered by the court for support. 6 
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(b)  An amount which shall be ordered by the court to be paid toward the liquidation of any arrearage 7 
or past due support amount. 8 

(c)  If attorney's fees have been ordered, an amount which shall be paid toward the liquidation of those 9 
fees. 10 

(d)  Priority shall first be given to the current child support obligation, then the current spousal 11 
support obligation, then the liquidation of child and then spousal support arrearages, followed by the attorney's 12 
fees.  Payments towards attorney's fees shall only be made if all the other payments total less than 50 percent of 13 
the obligor's net disposable income. 14 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Permits only child support, spousal support, and arrearages to be included on a Wage and Earnings 
Assignment Order and does not provide for the inclusion of Attorney's Fees which have been ordered. 
 
This Resolution:  Would allow for the inclusion of the award of Attorney's Fees on the Wage and Earnings 
Assignment Order as it did in the past. 
 
The Problem:  Under current law, if the obligor fails to voluntarily pay the court ordered attorney's fees, the attorney 
and/or his client would have to go back to court to enforce the court order, thus incurring even more time and fees. 
 
IMPACT STATEMENT 
 
This proposed resolution affects Family Code sections 5230 and 5238, which have companion resolutions proposing 
amendments. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Barry I. Besser, Esq., 2230 W. Chapman Ave., Ste. 200, Orange, 
CA 92868, 714/978-1788. 
 
RESPONSIBLE FLOOR DELEGATE:  Barry I. Besser, Esq. 
 
COUNTERARGUMENT  
 
BEVERLY HILLS BAR ASSOCIATION 
 
To provide the Judge discretion to include the payment of attorneys’ fees and cost in an earnings assignment order, 
as set forth in Resolution 5-01-2002, is agreed; however, there is no basis to severely limit the Judge’s discretion in 
making such order when based on the facts and evidence presented as set forth in Resolutions 5-02-2002 and 5-03-
2002. Further, the limitations set forth in these resolutions are in direct conflict with Family Law Section 5206, 
which defines the sources of income subject to an earnings assignment order. Family Law Section 5206 provides the 
Judge with wide discretion to order support from any and all sources of income the obligor may have or from which 
the obligor may receive income at any time in the future, whether in the form of direct cash, or some other form, 
such as bonuses, benefits, payments and credits due or to become due at some time in the future, dividends, rents, 
residuals, patent rights, and mineral or other natural resources; and to order any and all of these sources of income 
subject to an earnings assignment order when applicable.  
 



5-03-1 

RESOLUTION 5-03-2002 
 
DIGEST 
Assignment Orders: Including Attorney’s Fees and Setting Priority 
Amends Family Code section 5238 to include attorney’s fees in orders requiring an employer to 
withhold payments from an obligor’s wages, and setting priority for such payments. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Reasons:  
This resolution amends Family Code section 5238 to include attorney’s fees in orders requiring an 
employer to withhold payments from an obligor’s wages, and setting priority for such payments. This 
resolution should be disapproved because it is inappropriate and impractical. 
 
This resolution proposes that when a court issues a wage assignment order directing a payor spouse’s 
employer to withhold support payments from the paycheck, it must also include any attorney’s fees the 
court has ordered the payor spouse to pay.  This resolution is inappropriate because it conflicts with 
Family Code sections 5208 and 17200, et seq.  Family Code section 5208 was amended, effective 
January 1, 2000, to require that when a court orders child or family support, any earnings assignment 
order for support must be issued on an “order/notice to withhold income for child support” form as 
required in 42 U.S.C. section 666.  This was part of an effort to standardize support orders to assist in 
nationwide enforcement.  As a consequence there is now a federally mandated wage assignment form 
for child and support.  There is also a different California Judicial Council form for wage assignment for 
spousal support.  Neither form includes attorneys’ fees.   
 
This resolution is also impractical, because it cannot be enforced.  As a continuation of the 
standardization effort, Family Code sections 17200, et seq., effective January 1, 2000, transferred the 
collection and enforcement of child and spousal support to the newly created Department of Child 
Support Services (“DCSS”) under the California Health and Human Services Agency.  DCSS is 
empowered, pursuant to section 17202, to collect only child and spousal support payments.  It has no 
authority to collect attorneys’ fees.  Thus, in order to enact this resolution, these two statutes and 
possibly others would have to be amended.   
 
While having fees included on a wage assignment order would gain an attorney priority over general 
creditors, this priority is not enforceable and would come at the price of frustrating efforts to create 
nationwide support order enforcement.  It should be disapproved.  
 
SECTION/COMMITTEE REPORT 
 
FAMILY LAW SECTION EXECUTIVE COMMITTEE 
Recommendation:  Approve in Principle 
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Reasons:  The Family Law Executive Committee supports this resolution because it is recognized that 
having parties or litigants be able to afford representation is of significant benefit to the Courts.  That 
being so it can only facilitate representation to insure a party’s ability to get the funds ordered for fees in 
the least expensive way possible.   
 
We do note, however, that the question of whether this change in the law would be applicable in 
governmental support cases is not addressed here and should be, as well as the applicability to the 
federal wage assignment forms. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend 
Family Code section 5238 to read as follows: 
 

§5238 1 

(a)  Where an assignment order or assignment orders include both current support, and 2 

payments towards the liquidation of arrearages, and attorney's fees, priority shall be given first to 3 

the current child support obligation, then the current spousal support obligation, and thereafter to 4 

the liquidation of child and then spousal support arrearages, followed by the attorney's fees. 5 

Payments towards attorney's fees shall only be made if all the other payments total less than 50% 6 

of the obligor's net disposable income. 7 

(b)  Where there are multiple assignment orders for the same employee, the employer shall 8 

prorate the withheld payments as follows: 9 

(1)  If the obligor has more than one assignment for support, the employer shall add 10 

together the amount of support due for each assignment. 11 

(2)  If 50 percent of the obligor’s net disposable earnings will not pay in full all of the 12 

assignments for support, the employer shall prorate it first among all of the current support 13 

assignments in the same proration that each assignment bears to the total current support owed. 14 

(3)  The employer shall apply any remainder to the assignments for arrearage support in the 15 

same proportion that each assignment bears to the total arrearage owed. 16 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Does not provide for the inclusion of attorney's fees in a Wage and Earnings Assignment 
Order. 
 
This Resolution:  Would modify the Family Code providing for the inclusion of an order of attorney's 
fees in a Wage and Earnings Assignment Order. 
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The Problem:  Under current law, there is no provision for the inclusion of an attorney's fee order in the 
Wage and Earnings Assignment Order.  Therefore, if the obligor does not voluntarily pay, the attorney 
and/or the client must go back into court to enforce the order, incurring more time and expense. 
 
IMPACT STATEMENT 
 
This proposed resolution affects Section 5230, and 5253 of the Family Code, which are companion 
resolutions to this one, so that attorney's fees may be included in a Wage and Earnings Assignment 
Order. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Barry I. Besser, Esq., 2230 W. Chapman Ave., 
Ste. 200, Orange, CA 92868, 714/978-1788. 
 
RESPONSIBLE FLOOR DELEGATE:  Barry I. Besser, Esq. 
 
COUNTERARGUMENT  
 
BEVERLY HILLS BAR ASSOCIATION 
 
To provide the Judge discretion to include the payment of attorneys’ fees and cost in an earnings 
assignment order, as set forth in Resolution 5-01-2002, is agreed; however, there is no basis to severely 
limit the Judge’s discretion in making such order when based on the facts and evidence presented as set 
forth in Resolutions 5-02-2002 and 5-03-2002. Further, the limitations set forth in these resolutions are 
in direct conflict with Family Law Section 5206, which defines the sources of income subject to an 
earnings assignment order. Family Law Section 5206 provides the Judge with wide discretion to order 
support from any and all sources of income the obligor may have or from which the obligor may receive 
income at any time in the future, whether in the form of direct cash, or some other form, such as 
bonuses, benefits, payments and credits due or to become due at some time in the future, dividends, 
rents, residuals, patent rights, and mineral or other natural resources; and to order any and all of these 
sources of income subject to an earnings assignment order when applicable.  
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RESOLUTION 5-04-2002 
 
DIGEST 
Property: Creating Community Property with Right of Survivorship.  
Amends Civil Code section 682.1 to modify the requirement that transfer deeds with the signatures of the grantees 
shall constitute the required acceptance of title. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Reasons: 
This resolution amends Civil Code section 682.1 to modify the requirement that transfer deeds with the signatures of 
the grantees shall constitute the required acceptance of title.  This resolution should be disapproved because it 
contravenes the public policy behind the present procedure to create community property with a right of 
survivorship. 
 
Under current law, the intention to create community property with right of survivorship must be expressly declared 
in the deed or other transfer document and must be accepted as such by a statement signed or initialed by the 
grantees, either on the transfer document or separately.  (Civ. Code, § 682.1, subd. (a).) This resolution proposes to 
expedite the process by eliminating the need for a statement by the grantees as long as the grantees sign the transfer 
document as grantees. 
 
The purpose of the grantees signed or initially a statement signifying their acceptance of the property as community 
property with right of survivorship is to ensure that the parties understand the implications of their actions.  The 
current section satisfies this policy concern.  The proposed amendment does not.  
 
Another concern is the fiduciary relationship between the grantees who are taking the property as community 
property.  Often, in dealing with marital issues concerning the transfer of title or the manner of holding title, one of 
the parties is not as sophisticated as the other. There is a possibility of one spouse fraudulently inducing the other 
spouse to sign a transfer document.  The statute, as it now stands, follows the fiduciary requirements of family law 
statutes which require an express declaration in a separate writing of how title is to be held.  
 
SECTION/COMMITTEE REPORT 
 
FAMILY LAW SECTION EXECUTIVE COMMITTEE 
Recommendation:  Approve As Amended 
Reasons:  The Family Law Section Executive Committee supports the basic premise of this resolution.  However, 
this resolution does not appear to deal with first time acquisitions from third parties (where spouses are not 
grantees). 
 
We propose that Subsection (d) be deleted and that the phrase, on lines 3 - 4 in Subsection (a), “and which may be 
accepted in writing on the face of the document by a statement signed or initialed by the grantees” be deleted as 
well.  This achieves the proponent’s purpose and addresses the first time/third party acquisition of property as 
community property  with a right of survivorship. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend Civil Code 
section 682.1 as follows: 
 

§682.1 1 
(a)  Community property of a husband and wife, when expressly declared in the transfer document 2 

to be community property with right of survivorship, and which may be accepted in writing on the face of the 3 
document by a statement signed or initialed by the grantees, shall, upon the death of one of the spouses, pass 4 
to the survivor, without administration, pursuant to the terms of the instrument, subject to the same 5 
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procedures, as property held in joint tenancy.  Prior to the death of either spouse, the right of survivorship 6 
may be terminated pursuant to the same procedures by which a joint tenancy may be severed.  Part I 7 
(commencing with Section 5000) of Division 5 of the Probate Code and Chapter 2 (commencing with 8 
Section 13550) and Chapter 3.5 (commencing with Section 13560) of Part 2 of Division 8 of the Probate 9 
Code apply to this property. 10 

(b)  This section does not apply to a joint account in a financial institution to which Part 2 11 
(commencing with Section 5100) of Division 5 of the Probate Code applies. 12 

(c) This section shall become operative on July 1, 2001, and shall apply to instruments created on or 13 
after that date. 14 
 (d)  For purposes of the requirement in subsection (a) that the transfer be accepted in writing on the 15 
face of the document, the signature of the husband and wife on the document, as grantees, shall constitute the 16 
required acceptance.17 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Santa Barbara County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Civil Code sections 683 and 687 permit the creation of either joint tenancy or community property 
without requiring that such tenancies be accepted in writing on the face of the document. 
 
This Resolution:  This Resolution would delete the requirement that deeds created community property with right of 
survivorship require that the transfer document for such title bear acceptance in writing on the face of the document 
by a statement signed or initialed by the grantees.  Other transfers to either community property or joint tenancy 
have no such requirement.  This requirement could defeat the purpose of the section in providing for an expedited 
transfer of title to a surviving spouse without the need for court proceedings. 
 
The Problem:  While there may be a concern that such instruments could be created without the knowledge of the 
husband and wife receiving the property, this is inconsistent with the manner of creation of joint tenancies or 
community property.  Such a technicality could defeat the intentions of the grantors, and create the need for a court 
order when none would have otherwise been required. 
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  James F. Cote, 928 Garden Street, Suite 2, Santa Barbara, CA  
93101, (805) 966-1204, and Christopher C. Jones, 1032 Santa Barbara Street, Santa Barbara, CA  93101, (805) 963-
2014. 
 
RESPONSIBLE FLOOR DELEGATE:  James F. Cote or Christopher C. Jones 
 
COUNTERARGUMENT 
 
BEVERLY HILLS BAR ASSOCIATION 
 
This resolution is unnecessary and incorrect. Section 682.1(a) does not mandate that a deed bear an acceptance in 
writing on the face of the document. Rather it states that it may be accepted in writing on the face of the document 
by a statement signed or initialed by the grantees.  Further, in most cases, the deed itself is not signed by grantees, 
nor would the deed comply with the transmutation requirements of Family Code section 850 et seq. Finally, existing 
law set forth in Probate Code section 5020 et seq. provides that a provision for a non-probate transfer of community 
property on death executed by a married person without the written consent of the person’s spouse is not effective as 
to the non-consenting spouse. Therefore, Section 682.1 as currently  drafted is consistent with existing law by 
permitting the written consent to appear on the deed. 
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RESOLUTION 5-05-2002

DIGEST
Domestic Partnerships: Definition of Common Residence
Amends Family Code section 297 to extend the definition of “common residence” to those who
intend to live together were they not separated by incarceration or a residential treatment
program.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

Reasons:
This resolution amends Family Code section 297 to extend the definition of “common residence”
to those who intend to live together were they not separated by incarceration or a residential
treatment program.  The resolution should be approved in principle because the definition as
proposed would allow the establishment of a domestic partnership under the same circumstances
as permitted for persons to marry.

Persons who never have lived together and who may never in fact live together in the future may
marry and become financially responsible for one another. There is no reason to deny this right
to potential domestic partners.

The section already provides that the domestic partnership continues if one of the partners
leaves the common residence but intends to return.  (Id. at subd. (c).)  Allowing the
domestic partnership to be created on the basis of an intent to live together in the future is
similar.

SECTION/COMMITTEE REPORT

FAMILY LAW SECTION EXECUTIVE COMMITTEE
Recommendation:   Disapprove
Reasons:   The Committee believes that adding evidence of “intent” as to the common residence
requirement can only serve to complicate the process of establishing the domestic partnership.
We unanimously oppose this proposed resolution.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Family Code section 297 to read as follows:

§2971
(a) Domestic partners are two adults who have chosen to share one another's lives in2

an intimate and committed relationship of mutual caring.3
(b) A domestic partnership shall be established in California when all of the4

following requirements are met:5
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(1) Both persons have a common residence. 6
(2) Both persons agree to be jointly responsible for each other's basic living expenses7

incurred during the domestic partnership.8
(3) Neither person is married or a member of another domestic partnership.9

 (4) The two persons are not related by blood in a way that would prevent them from10
being married to each other in this state.11

 (5) Both persons are at least 18 years of age.12
(6) Either of the following:13
(A) Both persons are members of the same sex.14
(B) One or both of the persons meet the eligibility criteria under Title II of the Social15

Security Act as defined in 42 U.S.C. Section 402(a) for old-age insurance benefits or Title16
XVI of the Social Security Act as defined in 42 U.S.C. Section 1381 for aged individuals.17
Notwithstanding any other provision of this section, persons of opposite sexes may not18
constitute a domestic partnership unless one or both of the persons are over the age of 62.19

(7) Both persons are capable of consenting to the domestic partnership.20
(8) Neither person has previously filed a Declaration of Domestic Partnership with21

the Secretary of State pursuant to this division that has not been terminated under Section22
299.23

(9) Both file a Declaration of Domestic Partnership with the Secretary of State24
pursuant to this division.25

(c) "Have a common residence" means that both domestic partners share the same26
residence, or both persons intend to share a common residence but are not able to do so due27
to either person’s incarceration or residential treatment.  It is not necessary that the legal28
right to possess the common residence be in both of their names. Two people have a29
common residence even if one or both have additional residences. Domestic partners do not30
cease to have a common residence if one leaves the common residence but intends to return.31

(d) "Basic living expenses" means shelter, utilities, and all other costs directly32
related to the maintenance of the common household of the common residence of the33
domestic partners. It also means any other cost, such as medical care, if some or all of the34
cost is paid as a benefit because a person is another person's domestic partner.35

(e) "Joint responsibility" means that each partner agrees to provide for the other36
partner's basic living expenses if the partner is unable to provide for herself or himself.37
Persons to whom these expenses are owed may enforce this responsibility if, in extending38
credit or providing goods or services, they relied on the existence of the domestic39
partnership and the agreement of both partners to be jointly responsible for those specific40
expenses.41

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bay Area Lawyers for Individual Freedom

STATEMENT OF REASONS  

Existing Law: Requires that in order to establish a domestic partnership, both persons share a
common residence. 
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This Resolution: Clarifies that the common residence requirement for establishing a domestic
partnership is met when both persons intend to share a common residence, but are prevented
from doing so due to the incarceration or residential treatment of either of them.

The Problem:  Currently, persons who are otherwise eligible to establish a domestic partnership,
but are physically prevented from sharing a common residence, either by incarceration or
residential treatment, are not able to establish a domestic partnership.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Jennifer Walter, 1170 Loryn Lane, Half Moon
Bay, California 94019; Jennifer.walter@jud.ca.gov  (415) 865-7687.

RESPONSIBLE FLOOR DELEGATE:  Jennifer Walter

COUNTER ARGUMENT

ORANGE COUNTY BAR ASSOCIATION

Resolution 5-5-2002 seeks to try and amend Family Code, Section 297.  This section describes
what domestic partners are, and in paragraph (c) it describes what a “common residence” means. 
The proponent seeks to expand the definition of a common residence beyond the actual sharing
of the common residence by adding, “or both persons intend to share a common residence but
are not able to do so due to either person’s incarceration or residential treatment.”  We think that
this language is totally unnecessary since that same paragraph already states, “Two people have
a common residence even if one or both have additional residences.  Domestic partners do not
cease to have a common residence if one leaves the common residence but intends to return.”
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RESOLUTION 5-06-2002

DIGEST
Domestic Partnerships:  Definition of Persons Covered
Amends Family Code section 297 to change the classes of persons who may form domestic
partnerships and to add the obligation of support to domestic partnerships.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends Family Code section 297 to change the classes of persons who may form
domestic partnerships and to add the obligation of support to domestic partnerships.  This resolution
should be disapproved because it would entirely change the character of the existing statute without
justification.

The existing statute allows domestic partnerships to be created by two individuals of the same sex (or
seniors of opposite sexes) where a partner assumes limited responsibility for another sharing a
common residence. This resolution would greatly expand the responsibilities of domestic partners by
essentially adding a requirement of support of one by the other.  It would also allow entirely new
classes of domestic partners, such as an aunt and niece or a father and son. At the same time, it would
eliminate the ability of seniors of the opposite sex to form domestic partnerships.

The addition of new classes of domestic partners who are related to each other by blood goes far
beyond the scope and intent of domestic partnership law. The relationship between siblings or other
family members is not comparable to a marriage or to the relationships currently eligible to create
domestic partnerships.  There does not appear to be any justification for expanding the statutory
scheme to embrace those familial relationships.  Nor is there any justification for eliminating the ability of
seniors of the opposite sex to create domestic partnerships.
 
Although it may be good policy to add a support component for registered domestic
partnerships, legislation requiring the partners to assume support obligations is
unnecessary.  Registered domestic partners are free to consent to enter into a support
relationship by written agreement, and they may also agree to apply criteria for continuing
support upon the termination of a domestic partnership.

SECTION/COMMITTEE REPORT

FAMILY LAW SECTION EXECUTIVE COMMITTEE
Recommendation:  Approve as Amended
Reasons:  The Committee agrees with part of the premise/goal of the proponent, e.g., the protection of
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the domestic partners upon separation or death.  We do not believe that extending the rights under this
act to blood relatives is necessary or beneficial.

We propose that Section 297 (b) (4), lines 21 and 22, be restored and that Subsection (B), lines 26 -
31 be restored as well, and delete the last sentence in Subsection (B), lines 31 - 32.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Family Code section 297 to read as follows:

1 § 297.  
2      (a) Domestic partners are two adults who have chosen to share one another's
3 lives in an intimate and committed relationship of mutual caring.
4              (b) A domestic partnership shall be established in California when all of the
5 following requirements are met:
6          (1) Both persons have a common residence.
7                   (2) Both persons agree: to be jointly responsible for each other's basic living 
8         expenses incurred and for support for health, education and maintenance in
9 accordance with their accustomed standard of living during the domestic 
10 partnership; that, upon the death of a domestic partner, the deceased partner’s 
11 estate is obligated to provide a probate homestead and continued support for
12 the surviving domestic partner in accordance with the standards of Family Code 
13 Section 4320; that, subject to a subsequent will or beneficiary designation
14 being executed, unless otherwise agreed in writing, all property of the deceased
15  partner, acquired other than by gift, bequest, devise or descent or the rents, issues
16  and profits of non-partnership property during the period of the partnership
17 ("partnership property"), passes to the surviving partner; and that, on dissolution
18  of the partnership, each partner is entitled to support for health, education and
19 maintenance in accordance with the standards of Family Code Section 4320.
20                 (3) Neither person is married or a member of another domestic partnership.
21                 (4) The two persons are not related by blood in a way that would prevent 
22 them from being married to each other in this state.  
23 (5) Both persons are at least 18 years of age
24                 (6)(5) Either of the following:
25                (A) Both persons are members of the same sex.
26                (B) Both persons meet the eligibility criteria under Title II of the Social 
27 Security Act as defined in 42 U.S.C. Section 402(a) for old-age insurance benefits
28 or Title XVI of the Social Security Act as defined in 42 U.S.C. Section 1381 for 
29 aged individuals.  Notwithstanding any other provision of this section, persons of 
30 opposite sexes may not constitute a domestic partnership unless both persons are 
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31 over the age of 62.  The two persons are related by blood in a way that would 
32 prevent them from being married to each other in this state.
33        (7)(6) Both persons are capable of consenting to the domestic partnership.     
34 (8) (7)  Neither person has previously filed a Declaration of Domestic 
35 Partnership with the Secretary of State pursuant to this division that has not been
36       terminated under Section 299.
37 (9) (8) Both file a Declaration of Domestic Partnership with the Secretary
38 of State pursuant to this division.
39     (c) "Have a common residence" means that both domestic partner share the
40 same residence.  It is not necessary that the legal right to possess the common
41 residence be in both of their names.  Two people have a common residence even
42 if one or both have additional residences. Domestic partners do not cease to have
43 a common residence if one leaves the common residence but intends to return.
44      (d) "Basic living expenses" means, shelter, utilities, and all other costs directly
45 related to the maintenance of the common household of the common residence of
46 the domestic partners.  It also means any other cost, such as medical care, if some
47 or all of the cost is paid as a benefit because a person is another person's domestic
48 partner.
49     (e) "Joint responsibility" means that each partner agrees to provide for the other
50 partner's basic living expenses if the partner is unable to provide for herself or
51 himself.  Persons to whom these expenses are owed may enforce this
52 responsibility if, in extending credit or providing goods or services, they relied on
53 the existence of the domestic partnership and the agreement of both partners to be
54 jointly responsible for those specific expenses.  

(Proposed new language underlined, language to be deleted stricken.)

PROPONENT:  Beverly Hills Bar Association

STATEMENT OF REASONS:

Existing Law:  Last year AB 25 was enacted into law creating significant additional rights for domestic
partners.  

The Problem:  AB 25 restricted domestic partnership rights in an unconstitutional manner to situations
involving couples in homosexual relationships or elders.  The need for such arbitrary discrimination is
unclear.  There are many healthy relationships which would benefit from the rights of domestic partners
but which are being discriminated against.  Many relationships exist between family members, for
example, such as sister-sister or mother-daughter, where parties do not have a sexual relationship and
yet form a viable family unit which would benefit from the rights of domestic partners.  
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Additionally, the current Act fails to protect the rights of domestic partners.  After a 20 year
relationship, an unemployed domestic partner would have little or no rights to support after the
termination of the domestic partnership.  Family Code §299.5 specifically provides that the only
obligations that two people have to each other as a result of the domestic partnership are those
described in §297.  This is bad law and can only encourage litigation.  It is a basic tenet of law that
responsibilities should accompany rights.  

This Resolution:  Expands the responsibilities of domestic partners in a manner commensurate with the
rights established under the Domestic Partners Act and eliminates arbitrary restrictions on eligibility. 
This resolution seeks to do that.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:   Kenneth G. Petrulis, Goodson and Wachtel,
10940 Wilshire Boulevard, Suite 1400, Los Angeles, CA 90024 (310) 208-8282,
kgp@gwtaxlaw.com

RESPONSIBLE FLOOR DELEGATE:   Kenneth G. Petrulis

COUNTERARGUMENTS

ORANGE COUNTY BAR ASSOCIATION
 
This proposed resolution goes much too far in its proposed changes to Family Code Sec. 297.  First, it
is the intent of Family Code Section 297 to define domestic partnerships so as to protect those entering
into such relationships (either of the same sex or of the opposite sex) within the sense of a "partnership"
and NOT a marriage. 

The proposed resolution attempts to set up and confer upon domestic partners - ONLY OF THE
SAME SEX - all the benefits, rights and priveleges of marriage, especially as it relates to community
property laws in the State of California.  Domestic partners may obtain the same effect by means of a
will and/or a contract entered into between the partners.  Further, the proposed resolution abolishes the
rights of elderly persons of the opposite sex who live together without entering into marriage so as to
protect their Social Security benefits by forming a domestic partnership.  This proposed resolution
should be rejected by the Conference of Delegates!
 
SANTA CLARA COUNTY BAR ASSOCIATION

This resolution attempts to radically and, in some respects, inappropriately alter the domestic
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partnership law. It could have serious negative consequences and should not be approved. 
First, the resolution seeks to create an obligation on the part of individuals and their estates to support
their domestic partners after the partnership ends (either by dissolution or death). It specifically
mentions only one code section (Family Code Section 4320) as the standard for support. The
resolution is unclear as to whether the myriad other Family and Probate Code provisions that apply to
marriage in these contexts--as well as decades of case law interpreting them--would apply to domestic
partners or not. Further, it creates an entirely new form of property known as "partnership property,"
but does not specify to what extent, if at all, California marital property law would apply to partnership
property. Finally, the resolution does not state whether the Family/Probate Courts or regular civil
Superior Court judges would have jurisdiction over domestic partnership dissolutions and estate
matters. If the latter hear the cases, there is a risk of judges unfamiliar with these complex areas of law
being asked to render important dissolution and estate decisions. In short, while imposing a support
obligation on domestic partners may be a good idea, a more incremental and thorough approach should
be taken. 

Second, the resolution would allow people prevented from marrying because they are blood relations
to enter into domestic partnerships. This idea is flawed both on its own merits and when viewed in
conjunction with the first proposal discussed above. Expanding the domestic partnership law so
radically would not comport with the Legislature's intent when it created the law, which was to
recognize the unions of same-gender partners and provide them with some of the legal rights and
obligations that apply to married couples. Further, if both provisions of this resolution are enacted,
many persons who are blood relations may enter into domestic partnerships for convenience, without
full understanding of the significant consequences of doing so (i.e., the support obligations to their
"partner" that they are incurring). Would we really want a daughter to be obligated to support her
mother if the daughter decides to move out of the mother's home? The combination of these provisions
could also lead to fraud and undue influence; for instance, unscrupulous adult children may move in with
a parent and convince the parent to become their domestic partner with an eye to depriving their
siblings of their rightful share of the estate. This resolution is ill-advised and should not be approved. 



5-07-1 

RESOLUTION 5-07-2002 
 

DIGEST 
Domestic Partner Registration:  Confidentiality of Residence Addresses  
Amends Family Code section 298.5 to provide that the residence address listed in a domestic partner registration shall not be 
disclosed except in limited circumstances. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Reasons: 
This resolution amends Family Code section 298.5 to provide that the residence address listed in a domestic partner 
registration shall not be disclosed except in limited circumstances.  This  resolution should be disapproved because it gives 
registered domestic partners rights greater than those of married persons and because domestic partners already have a means 
of making their residence address confidential. 
 
Both domestic partner registration and marriage certificate forms require applicants to list a residence address.  The address 
information from both is equally available to the public.  (See, 84 Ops. Atty. Gen. 55 (2001) [residence address information 
on a marriage certificate is public ly available].)  The public, particularly employers, needs access to that information.  For 
instance, employers may need to verify that an employee asking for insurance coverage for a spouse is actually married to 
that person.  Likewise, an employer may need to verify that an employee asking for insurance coverage for a domestic 
partner is actually registered with that person.  (Providing insurance and other benefits to domestic partners was one of the 
broad purposes for which the domestic partner statute was passed).  Part of verifying that a domestic partner is a bona fide 
registered partner is making sure the registration states the partners reside at the same address and, thus, meet one of the key 
criteria for domestic partner registration.  (Fam. Code, § 298.5.) 
 
The proponent implies that registered domestic partners have a greater need to keep their address private than married 
couples.  Family Code section 298.5 is very new.  We do not yet know whether treating registered partners’ information the 
same as married couples’ information will facilitate harassment or violence against gays and lesbians.  We also do not yet 
know whether significant numbers of domestic partners will decline to register.  The initial position should be parity – what 
the proponents of domestic partner registration seek – with later adjustments if the burden of parity is too great.   
 
In the meantime, domestic partners who wish to make their residence address confidential can do so (as can married couples) 
by making the appropriate application under Government Code section 6255 and proving that the public interest in 
withholding the record outweighs the public interest served by disclosure. 
 
SECTION/COMMITTEE REPORT 
 
FAMILY LAW SECTION EXECUTIVE COMMITTEE 
Recommendation:  Approve in Principle 
Reasons:  The Committee agrees with the reasoning set forth by the proponent. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend Family Code section 
298.5 to read as follows: 
 

§298.5 1 
  (a)  Two persons desiring to become domestic partners may complete and file a Declaration of 2 
Domestic Partnership with the Secretary of State.  3 
  (b)  The Secretary of State shall register the Declaration of Domestic Partnership in a registry for those 4 
partnerships, and shall return a copy of the registered form to the domestic partners at the address provided 5 
by the domestic partners as their common residence. The common residence address provided by the 6 
domestic partners shall be considered confidential, and shall not be disclosed to any person, except a court, a 7 
law enforcement agency, or any governmental agency to which, under any provision of law, information is 8 
required to be furnished from state Domestic Partnership records.  9 
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  (c)  No person who has filed a Declaration of Domestic Partnership may file a new Declaration of 10 
Domestic Partnership until at least six months after the date that a Notice of Termination of Domestic 11 
Partnership was filed with the Secretary of State pursuant to subdivision (b) of Section 299 in connection 12 
with the termination of the most recent domestic partnership. This prohibition does not apply if the previous 13 
domestic partnership ended because one of the partners died or married. 14 

 
  (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Requires individuals wishing to be registered as Domestic Partners to provide their joint residence 
address, and makes such address a public record subject to inspection by any interested party. 
 
This Resolution:  Amends Family Code section 298.5 to provide that the residence address disclosed by Domestic 
Partnership registrants is to be considered confidential, and may be disclosed only to appropriate government 
agencies. 
 
The Problem:  Unlike married couples, individuals who wish to be registered domestic partners in California must 
disclose their common residence address. The California Attorney General has issued an opinion stating, "The 
common residence address listed on a declaration of domestic partnership is subject to public disclosure by the 
Secretary of State, unless on the facts of a particular case, the public interest served by not making the information 
public clearly outweighs the public interest served by disclosure." (84 Ops. Cal. Atty. Gen. 55.) In this age of 
continuing erosion of privacy rights, it is unfair to require people who wish to join in domestic partnership to make 
their home addresses public information. Furthermore, the absence of protection of these individuals' privacy will 
deter registrations, thereby undermining the effectiveness of the domestic partnership law itself. Individuals who 
rely on home address confidentiality (such as celebrities, public officials, peace officers, etc.) will be put in the 
difficult position of choosing between their right to privacy and their right to enter into a domestic partnership. The 
proposed amendment resolves this problem, but retains the ability to access the information for important 
governmental purposes. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:   Duncan Crabtree-Ireland, 5757 Wilshire Blvd 8th Fl, Los 
Angeles CA 90036, 323/549-6043, fax 603/691-2431, direland@sag.org 
 
RESPONSIBLE FLOOR DELEGATE:  Duncan Crabtree-Ireland 
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RESOLUTION 5-08-2002 
 
DIGEST 
Domestic Partners:  Confidentiality of DMV Records 
Amends Vehicle Code section 1808.4 to make the home address of specified public officers’ registered domestic 
partners confidential. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
Reasons: 
This resolution amends Vehicle Code section 1808.4 to make the home address of specified public officers’ 
registered domestic partners confidential.  This resolution should be approved because such confidentiality is 
already available to spouses and children of public officers and this resolution merely extends the same right to 
registered domestic partners.   
 
In 2001 the Legislature passed a broad range of legislation which amended several different statutes to provide 
parity between the rights of domestic partners and married couples, particularly in connection with insurance and 
other benefits.  To that end, the Legislature amended a number of code sections to add the term “domestic partner” 
in each place where the term “spouse” appeared.  This resolution would make the same change to a section of the 
Vehicle Code.   
 
Under the Vehicle Code, DMV records of home addresses are normally open to the public.  However, addresses of 
certain public officials (such as judges, city council members, police officers, etc.) are withheld as confidential for 
obvious safety reasons.  Under Vehicle Code section 1808.4, those officials’ spouses’ and children’s addresses are 
classified “confidential” as well – again, for obvious safety reasons.  Because this resolution seeks to add registered 
domestic partners to this list and thus effectuate the underlying purpose of both the domestic partner registry law and 
the confidentiality provisions of the current law, it should be approved. 
 
SECTION/COMMITTEE REPORT 
 
FAMILY LAW SECTION EXECUTIVE COMMITTEE 
Recommendation:  Approve in Principle 
Reasons:  The Committee agrees with the reasoning set forth by the proponent.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend Vehicle Code 
section 1808.4 to read as follows: 
 

§1808.4 1 
 (a)  The home address of any of the following persons, that appears in any record of the department, 2 
is confidential, if the person requests the confidentiality of that information: 3 
 (1)    Attorney General. 4 
 (2)    State public defender. 5 
 (3)    Members of the Legislature. 6 
 (4)    Judges or court commissioners. 7 
 (5)    District attorneys. 8 
 (6)   Public defenders. 9 
 (7)   Attorneys employed by the Department of Justice, the office of the State Public Defender, or a 10 
county office of the district attorney or public defender. 11 
 (8)    City attorneys and attorneys who submit verification from their public employer that they 12 
represent the city in matters that routinely place them in personal contact with persons under investigation 13 
for, charged with, or convicted of, committing criminal acts, if those attorneys are employed by city 14 
attorneys. 15 
 (9)   Nonsworn police dispatchers. 16 
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 (10)  Child abuse investigators or social workers, working in child protective services within a 17 
social services department. 18 
 (11)  Active or retired peace officers, as defined in Chapter 4.5 (commencing with Section 830) of 19 
Title 3 of Part 2 of the Penal Code. 20 
 (12)  Employees of the Department of Corrections, the Department of the Youth Authority, or the 21 
Prison Industry Authority specified in Sections 20403 and 20405 of the Government Code. 22 
 (13)  Nonsworn employees of a city police department, a county sheriff's office, the Department of 23 
the California Highway Patrol, federal, state, and local detention facilities, and local juvenile halls, camps, 24 
ranches, and homes, who submit agency verification that, in the normal course of their employment, they 25 
control or supervise inmates or are required to have a prisoner in their care or custody. 26 
 (14)  County counsels assigned to child abuse cases. 27 
 (15)  Investigators employed by the Department of Justice, a county district attorney, or a county 28 
public defender. 29 
 (16)  Members of a city council. 30 
 (17)  Members of a board of supervisors. 31 
 (18)  Federal prosecutors and criminal investigators and National Park Service Rangers working in 32 
this state. 33 
 (19)  Any active or retired city enforcement officer engaged in the enforcement of the Vehicle Code 34 
or municipal parking ordinances. 35 
 (20)  Any employee of a trial court. 36 
 (21)  Any psychiatric social worker employed by a county. 37 
 (22)  Any police or sheriff department employee designated by the Chief of Police of the department 38 
or the sheriff of the county as being in a sensitive position. Any designation pursuant to this paragraph shall, 39 
for purposes of this section, remain in effect for three years subject to additional designations that, for 40 
purposes of this section, shall remain in effect for additional three-year periods. 41 
 (23)  State employees in the following classifications: 42 
 (A)  Licensing Registration Examiner, Department of Motor Vehicles. 43 
 (B)  Motor Carrier Specialist 1, California Highway Patrol. 44 
 (C)  Museum Security Officer and Supervising Museum Security Officer. 45 
 (24)  (A)  The spouse, domestic partner, or child of any person listed in paragraphs (1) to (23), 46 
inclusive, regardless of the spouse's , domestic partner's, or child's place of residence. 47 
 (B)   The surviving spouse, domestic partner, or child of a peace officer, as defined in Chapter 4.5 48 
(commencing with Section 830) of Title 3 of Part 2 of the Penal Code, if the peace officer died in the line of 49 
duty. 50 
 (b)    The confidential home address of any of the persons listed in subdivision (a) shall not be 51 
disclosed to any person, except for any of the following: 52 
 (1)    A court. 53 
 (2)    A law enforcement agency. 54 
 (3)    The State Board of Equalization. 55 
 (4)    An attorney in a civil or criminal action that demonstrates to a court the need for the home 56 
address, if the disclosure is made pursuant to a subpoena. 57 
 (5)    Any governmental agency to which, under any provision of law, information is required to be 58 
furnished from records maintained by the department. 59 
 (c)    Any record of the department containing a confidential home address shall be open to public 60 
inspection, as provided in Section 1808, if the address is completely obliterated or otherwise removed from 61 
the record. The home address shall be withheld from public inspection for three years following termination 62 
of office or employment except with respect to retired peace officers, whose home addresses shall be 63 
withheld from public inspection permanently upon request of confidentiality at the time the information 64 
would otherwise be opened. The home address of the surviving spouse, domestic partner, or child listed in 65 
subparagraph (B) of paragraph (24) of subdivision (a) shall be withheld from public inspection for three 66 
years following the death of the peace officer. The department shall inform any person who requests a 67 
confidential home address what agency the individual whose address was requested is employed by or the 68 
court at which the judge or court commissioner presides. 69 
 (d)    A violation of subdivision (a) by the disclosure of the confidential home address of a peace 70 
officer, as specified in paragraph (11) of subdivision (a), a nonsworn employee of the city police department 71 
or county sheriff's office, or the spouses , domestic partners, or children of these persons, including, but not 72 



5-08-3 

limited to, the surviving spouse, domestic partner, or child listed in subparagraph (B) of paragraph (24) of 73 
subdivision (a), that results in bodily injury to the peace officer, employee of the city police department or 74 
county sheriff's office, or the spouses , domestic partners, or children of these persons is a felony. 75 
 (e)    For purposes of this section, the term "domestic partner" means a domestic partner as defined 76 
in Section 297 of the Family Code, who is registered with the Secretary of State as provided by Section 298 77 
of the Family Code. 78 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Grants confidential status to Department of Motor Vehicles records of the home addresses of 
specified officials, their spouses and children, but does not provide confidentiality to domestic partners. 
 
This Resolution:  Amends Vehicle Code section 1808.4 to include state-registered domestic partners among those 
entitled to confidentiality of their home address in DMV records, along with the spouses and children of specified 
officials. 
 
The Problem:  The existing law is intended to help protect the confidentiality of the DMV's home address records 
for specified officials who may be targeted for retaliation as a result of their official responsibilities. The law 
correctly recognizes that retaliating persons may target the official's family as well. Unfortunately, the law provides 
confidentiality rights only for spouses and children, thereby leaving the domestic partners of such officials 
unnecessarily exposed to danger. Such confidentiality provisions should apply equally to registered domestic 
partners. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Duncan Crabtree-Ireland, 5757 Wilshire Blvd 8 th Fl, Los Angeles 
CA 90036, 323/549-6043, fax 603/691-2431, direland@sag.org 
 
RESPONSIBLE FLOOR DELEGATE:  Duncan Crabtree-Ireland 
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RESOLUTION 5-09-2002 
 
DIGEST 
Child Dependency: Corroboration of Minor’s Testimony  
Amends Welfare and Institutions Code section 355 to prohibit a finding of jurisdiction based solely on the 
uncorroborated testimony of a disqualified witness. 
 
RESOLUTION COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE 
 
Reasons: 
This resolution amends Welfare and Institutions Code section 355 to prohibit a finding of jurisdiction based solely on 
the uncorroborated testimony of a disqualified witness.  This resolution should be approved to clarify an uncertain area 
of law involving juvenile dependency matters.  
 
Welfare and Institutions Code section 355 permits a finding of jurisdiction in a child dependency matter on legally 
admissible evidence.  The section further determines that a “social study” by the petitioning agency is not made 
inadmissible by the fact that it contains hearsay evidence.  
 
The Supreme Court has held that section 355 is constitutional even where the only evidence supporting a finding of 
jurisdiction is the hearsay statement of a child under the age of twelve found to be disqualified as a witness due to the 
child’s inability to tell truth from falsity.  (In re Lucero L. (2002) 20 Cal.4th 1227.)  The Court found that, to be 
admitted, the child’s hearsay statements must be found by the trial court to be reliable. The Court did not require that 
there be any corroborating evidence to support the child’s hearsay statement. 
 
This resolution would require that there be corroborating evidence. That evidence can include changes in the child’s 
behavior, expert testimony that the child was abused, opportunity of the suspect to commit the act, or any number of 
other factors.  (Myers, Evidence in Child Abuse and Neglect Cases (John Wiley, 3d ed. 1997) Vol. 2, Hearsay, § 7.53, 
Child Hearsay Exception, pp.361-362.) 
 
The consequences of a finding that a child is a dependent of the juvenile court are significant.  Ultimately, parental 
rights may be terminated.  Even where those rights are not terminated, the child may be placed in foster care for many 
months and a parent may be required to undergo extensive reunification services.   Often the only evidence of abuse or 
neglect comes from the child. Where the child has been disqualified as a witness, the court should be required to make a 
finding that the child’s statement is both reliable and corroborated.  
 
This is a companion resolution to Resolution 5-10-02. 
 
SECTION/COMMITTEE REPORT 
 
FAMILY LAW SECTION EXECUTIVE COMMITTEE 
Recommendation:  Approve in Principle 
Reasons:  The Committee agrees with the reasoning set forth by the proponent. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to amend Welfare and 
Institutions Code section 355 to read as follows:   
 

§ 355  1 
 (a) At the jurisdictional hearing, the court shall first consider only the question whether the minor is 2 
a person described by Section 300.  Any legally admissible evidence that is relevant to the circumstances or 3 
acts that are alleged to bring the minor within the jurisdiction of the juvenile court is admissible and may be 4 
received in evidence.  Proof by a preponderance of evidence must be adduced to support a finding that the 5 
minor is a person described by Section 300.  Objections that could have been made to evidence introduced 6 
shall be deemed to have been made by any parent or guardian who is present at the hearing and 7 
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unrepresented by counsel, unless the court finds that the parent or guardian has made a knowing and 8 
intelligent waiver of the right to counsel.  Objections that could have been made to evidence introduced shall 9 
be deemed to have been made by any unrepresented child. 10 
 (b) A social study prepared by the petitioning agency, and hearsay evidence contained in it, is 11 
admissible and constitutes competent evidence upon which a finding of jurisdiction pursuant to Section 300 12 
may be based, to the extent allowed by subdivisions (c) and (d). 13 
 (1) For the purposes of this section, "social study" means any written report furnished to the juvenile 14 
court and to all parties or their counsel by the county probation or welfare department in any matter involving 15 
the custody, status, or welfare of a minor in a dependency proceeding pursuant to Article 6 (commencing 16 
with Section 300) to 12 (commencing with Section 385), inclusive of Chapter 2 of Division 2. 17 
 (2) The preparer of the social study shall be made available for cross-examination upon a timely 18 
request by any party. The court may deem the preparer available for cross-examination if it determines that 19 
the preparer is on telephone standby and can be present in court within a reasonable time of the request. 20 
 (3) The court may grant a reasonable continuance not to exceed 10 days upon request by any party if 21 
the social study is not provided to the parties or their counsel within a reasonable time before the hearing. 22 
 (c)(1) If any party to the jurisdictional hearing raises a timely objection to the admission of specific 23 
hearsay evidence contained in a social study, the specific hearsay evidence shall not be sufficient by itself to 24 
support a jurisdictional finding or any ultimate fact upon which a jurisdictional finding is based, unless the 25 
petitioner establishes one or more of the following exceptions: 26 
 (A) The hearsay evidence would be admissible in any civil or criminal proceeding under any 27 
statutory or decisional exception to the prohibition against hearsay. 28 
 (B) The hearsay declarant is a minor under the age of 12 years who is the subject of the 29 
jurisdictional hearing. However, the hearsay statement of a minor under the age of 12 years shall not be 30 
admissible if the objecting party establishes that the statement is unreliable because it was the product of 31 
fraud, deceit, or undue influence. 32 
 (C) The hearsay declarant is a peace officer as defined by Chapter 4.5 (commencing with Section 33 
830) of Part 2 of Title 3 of the Penal Code, a health practitioner as defined by Section 11165.8 of the Penal 34 
Code, a social worker licensed pursuant to Chapter 14 (commencing with Section 4996) of Division 2 of the 35 
Business and Professions Code, or a teacher who holds a credential pursuant to Chapter 2 (commencing with 36 
Section 44200) of Part 24 of Division 3 of Title 2 of the Education Code. For the purpose of this subdivision, 37 
evidence in a declaration is admissible only to the ext ent that it would otherwise be admissible under this 38 
section or if the declarant were present and testifying in court. 39 
 (D) The hearsay declarant is available for cross-examination. For purposes of this section, the court 40 
may deem a witness available for cross-examination if it determines that the witness is on telephone standby 41 
and can be present in court within a reasonable time of a request to examine the witness. 42 
 (2) For purposes of this subdivision, an objection is timely if it identifies with reasonable specificity 43 
the disputed hearsay evidence and it gives the petitioner a reasonable period of time to meet the objection 44 
prior to a contested hearing. 45 
 (d) If any party to the jurisidictional hearing raises a timely objection to the admission of specific 46 
hearsay evidence of a disqualified witness contained in the social study, the specific hearsay evidence shall 47 
not be sufficient by itself to support a jurisdictional finding or any ultimate fact upon which a jurisdictional 48 
finding is based, unless the petitioner establishes that the time, content, and circumstances of the statement 49 
provide sufficient indicia of reliability and there is independent evidence of the child abuse or neglect that 50 
corroborates the statement made by the child.   51 
 (e)  This section shall not be construed to limit the right of any party to the jurisdictional hearing to 52 
subpoena a witness whose statement is contained in the social study or to introduce admissible evidence 53 
relevant to the weight of the hearsay evidence or the credibil ity of the hearsay declarant.   54 

 
(Proposed new language is underlined; language to be deleted is stricken.) 

 
PROPONENT:  Suzanne Evans, Eleanor Adams, Gina Dronet, Donna Kaiser, Diane Letarte, Robert Lynn, Kathleen 
Mallinger, Lilys McCoy, Patricia Saucier, Alice C. Shotton, Joseph Tavano.   
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STATEMENT OF REASONS  
 
Existing Law:  Currently hearsay from children that is made part of the social worker’s report can be admitted and is 
only excluded if it can be shown to be a product of fraud, deceit, or undue influence.  
 
This Resolution:  Would amend Welfare and Institutions Code section 355 to ensure that a court’s decisions comply 
with due process when it considers whether to take dependency jurisdiction over a child.   
 
The Problem:  In a juvenile dependency proceeding, the court takes jurisdiction when it decides that the child has been 
abused or neglected.  Under the current version of the law, hearsay from children who are too young to know the 
difference between truth and falsehood can be incorporated into the social worker’s report.  This hearsay can then be 
admitted into evidence and serve as the sole basis upon which the court takes jurisdiction of the child.  Taking 
jurisdiction over the child is the first step on the path to termination of parental rights.  It can be a gross violation of a 
parent’s right to due process if a juvenile court takes jurisdiction over his or her child solely on the basis of hearsay 
from the child when the child does not know the difference between the truth and a lie.  Hearsay from a truth 
incompetent child should not be legally admissible evidence unless the circumstances show that the hearsay is reliable, 
and it is corroborated.  
 
The California Supreme Court addressed this issue directly in In re Lucero L. (2000) 22 Cal.4th 1227.  In that case the 
Court had no majority opinion.  There was a plurality and two separate concurrences.  Although a plurality of the 
Supreme Court affirmed the Court of Appeal’s determination that substantial evidence supported taking jurisdiction, it 
noted that the question was close.  The concurrences agreed on the result, but not on how the law should be applied.  
This outcome illustrates the need for a clear rule which the proponent believes this proposal provides.  Otherwise, a 
family’s constitutional right to remain intact without unjust interference from the state is threatened.   
 
IMPACT STATEMENT 
 
This resolution affects California Rules of Court, rule 1450.  See companion resolution seeking to amend that rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Suzanne Evans, 3200 Fourth Avenue, Suite 208, San Diego, CA 
92103; (619) 683-2546; sevans4@san.rr.com   
 
RESPONSIBLE FLOOR DELEGATE:  Suzanne Evans 
 
COUNTERARGUMENT 
 
WOMEN LAWYERS ASSOCIATION OF LOS ANGELES 
 
Dependency jurisdictional hearings protect children from their abusers after children employ the only defense at their 
disposal — their voice. When there isn't evidence of the abuse other than the child's statements there is little else that 
would protect the child.  If the child's hearsay statement could be excluded based on a simple objection, then there is 
little point to the child's making the allegation and risking the abuser's ire.  Allowing this resolution would silence the 
child victim and deprive her/him from asserting an already limited body of protective rights in initiating these 
protections and could serve to exacerbate the psychological damage already inflicted by the alleged parent-abuser. 
  
Moreover, California law already provides safeguards to prove the veracity of the child's testimony such as requiring 
corroborative evidence and verification by an independent neutral third party before the child is removed from the 
parent's home.  (Welf. & Inst. Code § 358; Cal. Rule Ct. 1455).  These safeguards serve to preserve the family unit and 
ultimately assure that parental due process rights are not violated.   
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RESOLUTION 5-10-2002 
 
DIGEST 
Child Dependency: Corroboration of Minor’s Testimony 
Amends California Rules of Court, rule 1450, to prohibit a finding of jurisdiction in a child dependency case based 
solely on the uncorroborated testimony of a disqualified witness. 
 
RESOLUTION COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE 
 
Reasons 
This resolution amends California Rules of Court, rule 1450, to prohibit a finding of jurisdiction in a child 
dependency case based solely on the uncorroborated testimony of a disqualified witness.  This resolution should be 
approved to clarify an uncertain area of law involving juvenile dependency matters.  
 
California Rules of Court, rule 1450, and Welfare and Institutions Code section 355 permit a finding of jurisdiction 
in a child dependency matter on legally admissible evidence.  A “social study” by the petitioning agency is not made 
inadmissible by the fact that it contains hearsay evidence.  
 
The Supreme Court has held that section 355 is constitutional even where the only evidence supporting a finding of 
jurisdiction is the hearsay statement of a child under the age of twelve who was disqualified as a witness due to the 
child’s inability to tell truth from falsity.  (In re Lucero L. (2002) 20 Cal.4 th 1227.)  The  Court found that, to be 
admitted, the child’s hearsay statements must be found by the trial court to be reliable.  The Court did not require 
that there be any corroborating evidence to support the child’s hearsay statement. 
 
This resolution would require that there be corroborating evidence. That evidence can include changes in the child’s 
behavior, expert testimony that the child was abused, opportunity of the suspect to commit the act, or any number of 
other factors.  (Myers, Evidence in Child Abuse and Neglect Cases (John Wiley, 3d ed. 1997) Vol. 2, Hearsay, § 
7.53, Child Hearsay Exception, pp.361-362.) 
 
The consequences of a finding that a child is a dependent of the juvenile court are significant.  Ultimately, parental 
rights may be terminated.  Even where those rights are not terminated, the child may be placed in foster care for 
many months and a parent may be required to undergo extensive reunification services.   Often the only evidence of 
abuse or neglect comes from the child. Where the child has been disqualified as a witness, the court should be 
required to make a finding that the child’s statement is both reliable and corroborated.  
 
This is a companion resolution to Resolution 5-09-02. 
 
SECTION/COMMITTEE REPORT 
 
FAMILY LAW SECTION EXECUTIVE COMMITTEE 
Recommendation:  Approve in Principle 
Reasons:  The Committee agrees with the reasoning set forth by the proponent. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that the Judicial Council amend California Rules of 
Court, rule 1450, to read as follows:   
 

Rule 1450  1 
 (a)  If the parent or guardian denies the allegations of the petition, the court shall hold a contested 2 
hearing and determine whether the allegations in the petition are true. 3 
 (b)  Except as provided in section 355.1 and subdivisions (c), (d), and (e), the admission and 4 
exclusion of evidence shall be in accordance with the Evidence Code as it applies to civil cases. 5 
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 (c)  A social study, with hearsay evidence contained in it, is admissible and is sufficient to support a 6 
finding that the child is described by section 300. 7 
 (1)  The social study shall be provided to all parties and their counsel by the county welfare 8 
department within a reasonable time before the hearing. 9 
 (2)  The preparer of the report shall be made available for cross-examination on the request of any 10 
party.  The preparer may be on telephone standby if the preparer can be present in court within a reasonable 11 
time.  12 
 (d)  If a party makes an objection with reasonable specificity to particular hearsay in the report and 13 
provides petitioner a reasonable period to meet the objection, that evidence shall not be sufficient in and of 14 
itself to support a jurisdictional finding, unless: 15 

(1)  The hearsay is admissible under any statutory or judicial hearsay exception; 16 
(2)  The hearsay declarant is a child under 12 years of age who is the subject of the petition, unless 17 

the objecting party establishes that the statement was produced by fraud, deceit, or undue influence and is 18 
therefore unreliable. 19 

(3)  The hearsay declarant is a peace officer, a health practitioner, a social worker, or a teacher and 20 
the statement would be admissible if the declarant were testifying in court; or 21 

(4)  The hearsay declarant is available for cross-examination.  22 
 (e)  If any party to the jurisidictional hearing raises a timely objection to the admission of specific 23 
hearsay evidence of a disqualified witness contained in the social study, the specific hearsay evidence shall 24 
not be sufficient by itself to support a jurisdictional finding or any ultimate fact upon which a jurisdictional 25 
finding is based, unless the petitioner establishes that the time, content, and circumstances of the statement 26 
provide sufficient indicia of reliability and there is independent evidence of the child abuse or neglect that 27 
corroborates the statement made by the child. 28 
 (f)  The privilege not to testify or to be called as a witness against a spouse, and the confidential 29 
marital communication privilege, shall not apply to dependency proceedings. 30 
 (fg)  If the court determines by a preponderance of the evidence that the allegations of the petition 31 
are true, the court shall make findings on each of the following, noted in the minutes: 32 
 (1) Notice has been given as required by law; 33 
 (2) The birthdate and county of residence of the child; 34 
 (3) The allegations of the petition are true; 35 
 (4) The child is described under one or more specific subdivisions of section 300. 36 
 (gh). After making the findings in subdivision (f), the court shall proceed to a disposition hearing 37 
under rules 1451 and 1455.  38 
 (hi)  If the court determines that the allegations of the petition have not been proved by a 39 
preponderance of the evidence, the court shall dismiss the petition, terminate any detention orders relating to 40 
the petition, and make the following findings, noted in the order of the court: 41 
 (1) Notice has been given as required by law; 42 
 (2) The birthdate and county of residence of the child; 43 
 (3) The allegations of the petition are not proved.44 

 
(Proposed new language underlined; language to be deleted stricken.)   

 
PROPONENT:  Suzanne Evans, Eleanor Adams, Gina Dronet, Donna Kaiser, Diane Letarte, Robert Lynn, Kathleen 
Mallinger, Lilys McCoy, Patricia Saucier, Alice C. Shotton, Joseph Tavano 
 
STATEMENT OF REASONS   
 
Existing Law:  Currently hearsay from children that is made part of the social worker’s report can be admitted and is 
only excluded if it can be shown to be a product of fraud, deceit, or undue influence.   
 
This Resolution:  Would amend California Rules of Court, rule 1450, to ensure that a court’s decisions comply with 
due process when it considers whether to take dependency jurisdiction over a child.   
 
The Problem:  In a juvenile dependency proceeding, the court takes jurisdiction when it decides that the child has 
been abused or neglected.  Under the current version of the law, hearsay from children who are too young to know 
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the difference between truth and falsehood can be incorporated into the social worker’s report.  This hearsay can 
then be admitted into evidence and serve as the sole basis upon which the court takes jurisdiction of the child.  
Taking jurisdiction over the child is the first step on the path to termination of parental rights.  It can be a gross 
violation of a parent’s right to due process if a juvenile court takes jurisdiction over his or her child solely on the 
basis of hearsay from the child when the child does not know the difference between the truth and a lie.  Hearsay 
from a truth incompetent child should not be legally admissible evidence unless the circumstances show that the 
hearsay is reliable, and it is corroborated.  
 
The California Supreme Court addressed this issue directly in In re Lucero L. (2000) 22 Cal.4th 1227.  In that case 
the Court had no majority opinion.  The court splintered into a plurality and two separate concurrences.  Although 
the Court affirmed the Court of Appeal’s determination that substantial evidence supported taking jurisdiction, the 
plurality noted that the question was close.  The concurrences agreed on the result, but not on how the law should be 
applied.  This outcome illustrates the need for a clear rule which the proponent believes this proposal provides.  
Otherwise, a family’s constitutional right to remain intact without unjust interference from the state is threatened.  
 
IMPACT STATEMENT 
 
This resolution affects Welfare and Institutions Code section 355.  See companion resolution seeking to amend that 
section. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Suzanne Evans, 3200 Fourth Avenue, Suite 208, San Diego, CA 
92103;   (619) 683-2546; sevans4@san.rr.com   
 
RESPONSIBLE FLOOR DELEGATE:  Suzanne Evans 
 
COUNTERARGUMENT 
 
WOMEN LAWYERS ASSOCIATION OF LOS ANGELES 
 
Dependency jurisdictional hearings protect children from their abusers after children employ the only defense at 
their disposal — their voice. When there isn't evidence of the abuse other than the child's statements there is little 
else that would protect the child.  If the child's hearsay statement could be excluded based on a simple objection, 
then there is little point to the child's making the allegation and risking the abuser's ire.  Allowing this resolution 
would silence the child victim and deprive her/him from asserting an already limited body of protective rights in 
initiating these protections and could serve to exacerbate the psychological damage already inflicted by the alleged 
parent-abuser. 
  
Moreover, California law already provides safeguards to prove the veracity of the child's testimony such as requiring 
corroborative evidence and verification by an independent neutral third party before the child is removed from the 
parent's home.  (Welf. & Inst. Code § 358; Cal. Rule Ct. 1455).  These safeguards serve to preserve the family unit 
and ultimately assure that parental due process rights are not violated.   
 



6-01-1 

RESOLUTION 6-01-2002 
 

DIGEST 
Conservators:  Appointment of Independent Professional Fiduciary or Corporate Fiduciary 
Amends Probate Code section 1812 to allow courts to appoint an independent professional 
fiduciary or corporate fiduciary as conservator when family members file competing petitions. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Reasons: 
This resolution amends Probate Code section 1812 to allow courts to appoint an independent 
professional fiduciary or corporate fiduciary as conservator when family members file competing 
petitions.  This resolution should be disapproved because it is unnecessary. 
 
Probate Code section 1812 establishes a definite and certain order of priority in the appointment 
of a conservator.  It gives priority to the appointment of the closest relative in degree of 
consanguinity to the proposed conservatee, when that relative is competent, able and willing to 
serve. But that statutory priority is comes into play only when there is a tie, i.e., when there are 
multiple applicants for appointment who are equally qualified.  (Id. at subd. (b).)  It does not 
prevent the appointment of professional or corporate fiduciaries if they are better qualified than a 
family member.  Indeed, probate courts routinely do so. 
 
This resolution would expressly provide that a professional or corporate fiduciary may be 
appointed if in the best interests of the conservatee.  That amendment is unnecessary, because the 
statute already provides the best interests of the proposed conservatee control the selection of a 
conservator (Prob. Code, § 1812, subd. (a)) and that a professional or corporate fiduciary may be 
appointed if it is better qualified than a family member (id. at subd (b)). 
 
Moreover, to the extent that the resolution suggests that a professional or corporate fiduciary 
may be appointed whenever there is a dispute between two otherwise qualified family members, 
it would appear to undermine the statutory scheme of favor of qualified family members.  
 
The proponent states that the purpose of this resolution is to overturn the court’s decision in 
Conservatorship of Ramirez (2001) 90 Cal.App.4th 390.  However, in Ramirez, the proposed 
conservatee nominated a capable, willing and able relative to act as conservator and the court 
properly upheld that nomination. 
 
SECTION/COMMITTEE REPORT 
 
TRUST AND ESTATE SECTION 
Recommendation:  Oppose 
Reasons:  The Section did not believe that the Conservatorship of Ramirez required a legislative 
response.  The current statutes provide the court with broad discretion to act in the best interests 
of the conservatee under Section 1812 of the Probate Code.  While some aspects of the Ramirez 
decision may appear to limit discretion where the conservatee has nominated a conservator, the 
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Section believed that the any such appearance of limitation was the result of the peculiar facts 
and   issues of that case. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to 
amend Probate Code section 1812 to read as follows: 
 

§1812   1 
(a) Subject to Sections 1810 and 1813, the selection of a conservator of the person 2 

or estate, or both, is solely in the discretion of the court and, in making the selection, the 3 
court is to be guided by what appears to be for the best interests of the proposed 4 
conservatee. 5 

(b) Subject to Sections 1810 and 1813, of persons equally qualified in the opinion 6 
of the court to appointment as conservator of the person or estate or both, preference is to 7 
be given in the following order: 8 

(1) The spouse or domestic partner of the proposed conservatee or the person 9 
nominated by the spouse or domestic partner pursuant to Section 1811. 10 

(2) An adult child of the proposed conservatee or the person nominated by the child 11 
pursuant to Section 1811. 12 

(3) A parent of the proposed conservatee or the person nominated by the parent 13 
pursuant to Section 1811. 14 

(4) A brother or sister of the proposed conservatee or the person nominated by the 15 
brother or sister pursuant to Section 1811. 16 

(5) Any other person or entity eligible for appointment as a conservator under this 17 
code or, if there is no person or entity willing to act as a conservator, under the Welfare 18 
and Institutions Code. 19 

(c) The preference for any nominee for appointment under paragraphs (2), (3), and 20 
(4) of subdivision (b) is subordinate to the preference for any other parent, child, 21 
brother, or sister in that class. 22 
(d) Notwithstanding the preference order for appointment of a conservator set forth 23 
in this Section 1812, and the provisions of Sections 1810 and 1813, if competing 24 
petitions for appointment are filed by family members, the court, in its discretion, 25 
may appoint as conservator a private independent professional fiduciary or a 26 
corporate fiduciary if determined to be in the best interests of the proposed 27 
conservatee.  28 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association  
 
STATEMENT OF REASONS 
 
Existing Law:  Probate Code section 1812 lists the preferences for appointment as conservator, 
with family members listed first. Section 1810 provides for a nomination of conservator. 
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This Resolution:  Amends Probate Code section 1812 by adding specific new non-family entities 
who may also be appointed as conservator and whose appointment may, in the court’s discretion, 
take precedence.  
 
The Problem:  When there is a dispute between competing family members as to the preference 
order or qualifications of various proposed conservators, the court should have the discretion to 
appoint an impartial professional or corporate fiduciary, if it is in the best interests of the 
proposed conservatee, who is not a family member. This resolution seeks to legislatively 
overturn Conservatorship of Ramirez(2001) 90 Cal. App. 4th 390.  
 
IMPACT STATEMENT 
 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  Kim R. Hubbard, 24031 El Toro Road, Suite 130, 
Laguna Hills, CA 92653, 949/581-9927, Fax 949/829-8209, oldmotherelderlaw@yahoo.com  
 
RESPONSIBLE FLOOR DELEGATE:  Kim R. Hubbard 
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RESOLUTION 6-02-2002 
 

DIGEST 
Administrator:  Appointment of Independent Professional Fiduciary or Corporate Fiduciary 
Amends Probate Code section 8461 to allow courts to appoint an independent professional fiduciary or corporate 
fiduciary as administrator where family members file competing petitions for appointment. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Reasons:  
This resolution amends Probate Code section 8461 to allow courts to appoint an independent professional fiduciary 
or corporate fiduciary as administrator where fa mily members file competing petitions for appointment.  This 
resolution should be disapproved because it overturns the order of priority currently contained in Probate Code 
section 8461 and is unnecessary.   
 
Probate Code section 8461 establishes a definite and certain order of priority in the appointment of an administrator, 
the purpose being the appointment of the closest relative in degree of consanguinity to the decedent, when 
competent, able and willing to serve.  Under that statutory scheme, professional and corporate fiduciaries are at the 
bottom of the list.  (Id. at subd. (r) [“any other person”].)  This resolution would authorize the probate court to ignore 
that statutory priority and to appoint a professional or corporate fiduciary whenever there are competing petitions by 
family members. 
 
Under the statute as currently written, courts routinely appoint independent professional fiduciaries or corporate 
fiduciaries as administrators, but do so only when no relative in the current order of priority is able or willing to 
serve. Appointing a non-relative is a last resort.  This resolution would have the effect of placing non-relatives 
higher in the selection order than relatives, thus conflicting with the purpose behind the statute. 
 
Besides, it is unnecessary.  If the competing family members are not of equal priority, the one with the statutory 
priority prevails.  If they have equal priority, Probate Code section 8467 already authorizes the appointment of a 
disinterested person (such as a professional or corporate fiduciary) in the event that several persons with equal 
priority file competing petitions for appointment. 
 
SECTION/COMMITTEE REPORT 
 
TRUST AND ESTATE SECTION 
Recommendation:  Oppose 
Reasons:  The Section found even less connection between the Conservatorship of Ramirez and the statutes 
appointing an administrator.  In that instance, the best interests of the testator disappear and the nomination of the 
heirs will be given priority. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend Probate Code 
section 846l to read as follows: 
 

§8461   1 
Subject to the provisions of this article, a person in the following relation to the decedent is entitled 2 

to appointment as administrator in the following order of priority: 3 
(a) Surviving spouse or domestic partner as defined in Section 37. 4 
(b) Children. 5 
(c) Grandchildren. 6 
(d) Other issue. 7 
(e) Parents. 8 
(f) Brothers and sisters. 9 
(g) Issue of brothers and sisters. 10 
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(h) Grandparents. 1 
(i) Issue of grandparents. 2 
(j) Children of a predeceased spouse or domestic partner. 3 
(k) Other issue of a predeceased spouse or domestic partner. 4 
(l) Other next of kin. 5 
(m) Parents of a predeceased spouse or domestic partner. 6 
(n) Issue of parents of a predeceased spouse or domestic partner. 7 
(o) Conservator or guardian of the estate acting in that capacity at the time of death who has filed a 8 

first account and is not acting as conservator or guardian for any other person. 9 
(p) Public administrator. 10 
(q) Creditors. 11 
(r) Any other person. 12 
(s) Notwithstanding the priority order for appointment of an administrator set forth in this Section 13 

8461, if competing petitions for appointment are filed by family members, the court, in its discretion, may 14 
appoint as administrator a private independent professional fiduciary or a corporate fiduciary if determined to 15 
be in the best interests of the estate.  16 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMEMT OF REASONS 
 
Existing Law:  Probate Code section 8461 lists the priorities for appointment as administrator of a decedent’s estate. 
 
This Resolution:  Amends section 8461 by adding specific new non-family entities who may also be appointed as 
administrator. 
 
The Problem:  When there is a dispute between competing family members as to the priority order or qualifications 
of various proposed administrators, the court should have the discretion to appoint an impartial professional or 
corporate fiduciary who is not a family member when it is determined to be in the best interests of the estate. 
 
IMPACT STATEMENT  
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  Kim R. Hubbard, 24031 El Toro Road, Suite 130, Laguna Hills, CA 
92653, 949/581-9927,Fax 949/829-8209, oldmotherelderlaw@yahoo.com 
 
RESPONSIBLE FLOOR DELEGATE:  Kim R. Hubbard 
 
COUNTERARGUMENT 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
Probate Code section 8461 lists the priorities for appointment as administrator of a decedent’s estate.  Resolution 6-
02 seeks to amend this section by giving the court the discretion to appoint a professional administrator if it is in the 
best interest of the estate, even if a “family member” would otherwise be entitled to be the administrator.  In general, 
we endorse this concept.  However, this section’s priority list includes several persons who are not family members, 
including “conservators,” “guardians,” “public administrators,” “creditors,” and “any other person.” We believe that 
the court should have the discretion to appoint a professional administrator even if the would be administrator is one 
of the mentioned non-family members.  
 
We therefore propose that “family members” in line 24 be replaced by the words “any of the persons mentioned in 
this Section.”  
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For these reasons, we oppose resolution 6-02 as currently written. 
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RESOLUTION 6-03-2002 
 
DIGEST 
Guardians & Conservators: Use of ATM Cards 
Amends Probate Code section 2450 to prohibit use of ATM cards by guardians or conservators.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
Reasons: 
This resolution amends Probate Code section 2450 to prohibit use of ATM cards by guardians or 
conservators. The resolution should be approved in principle because it would eliminate 
inadvertent problems that complicate judicial accounting. 
 
Courts disfavor the use of ATM cards because it complicates the accounting process overseen by 
the court in guardianships and conservatorships. Most courts want to see every withdrawal from 
a guardianship or conservatorship account paid directly to the payee. The purpose and use of 
cash withdrawals are often inadequately documented, making subsequent accountings 
unnecessarily difficult. 
 
Unfortunately, financial institutions hand out ATM cards to new account holders like candy to 
children. It is virtually automatic. There is no good reason for one person handling another’s 
money to have undocumented access to funds at an ATM machine. To persons with felonious 
intent, the ATM is practically a license to steal, and by the time it is discovered, the thief-
representative may have absconded with most if not all of the protected person’s estate. 
 
Because ATM cards make those troublesome cash withdrawals easier, their use exacerbates the 
problem. By prohibiting the use of those cards, the mismanagement of money through use of 
unspecified debit card withdrawals by otherwise well- intentioned representatives would be 
prevented.  
 
SECTION/COMMITTEE REPORT 
 
TRUST AND ESTATE SECTION 
Recommends:  Oppose 
Reasons:  The Section did not believe that legislation to prohibit the use of ATM cards by 
conservators (Section 2650 of the Probate Code) would add to the security of conservatee.  The 
conservator is liable to account for the expenditure of all funds in possession and the use of ATM 
cards does not offer any excuse.  If the conservator is not able to account for the funds, a 
surcharge is possible just as if the conservator had written checks to cash. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to 
amend Probate Code section 2450 to read as follows: 
 

§2450 1 
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(a) Unless this article specifically provides a proceeding to obtain court 2 
authorization or requires court authorization, the powers and duties set forth in this article 3 
may be exercised or performed by the guardian or conservator without court authorization, 4 
instruction, approval, or confirmation.  Nothing in this subdivision precludes the guardian 5 
or conservator from seeking court authorization, instructions, approval, or confirmation 6 
pursuant to Section 2403. 7 

(b) Upon the petition of the ward or conservatee, a creditor, or any other interested 8 
person, or upon the court’s own motion, the court may limit the authority of the guardian 9 
or conservator under subdivision (a) as to a particular power or duty or as to particular 10 
powers or duties.  Notice of the hearing on a petition under this subdivision shall be given 11 
for the period and in the manner provided in Chapter 3 (commencing with Section 1460) of 12 
Part 1. 13 

(c)  Notwithstanding the foregoing, no guardian or conservator shall have the right 14 
or authority to activate and/or utilize any ATM card issued by a bank, savings and loan, 15 
credit union or any other financial institution on any guardianship or conservatorship 16 
account.17 

 
(Proposed new language; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Probate Code section 2450 makes no reference to ATM cards. 
 
This Resolution:  Amends Probate Code section 2450 by forbidding the use of an ATM card by a 
guardian or conservator. 
 
The Problem:  The unauthorized use of ATM cards by guardians or conservators is potentially 
dangerous for several reasons. For the “felonious fiduciary” it is a license to steal. Most ATM 
cards allow up to $300 per day in cash to be withdrawn, which can result in a substantial loss to 
the conservatee or ward before the first accounting is due. Even if the fiduciary has the best 
interests of the conservatee or ward in mind, distributions in cash are difficult to account for and 
may subject an honest fiduciary to surcharge for not understanding the strict accounting 
requirements of the Probate Code. 
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  Kim R. Hubbard, 24031 El Toro Road, Laguna 
Hills, CA 92653, 949/581-9927, Fax 949/829-8209, oldmotherelderlaw@yahoo.com 
 
RESPONSIBLE FLOOR DELEGATE:  Kim R. Hubbard 
 
COUNTER ARGUMENTS 
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SAN DIEGO COUNTY BAR ASSOCIATION 
 
An ATM card is more likely to be a debit card than a credit card.   The use of a debit card is 
analogous to the writing of a check by the Conservator on the estate account.  Such use of ATM 
cards as alternatives to checks is normal, convenient, and proper.  This proposal unduly restricts 
the representative from reasonable use of a convenient banking tool to protect against the 
“felonious fiduciary.”  Such a committed felon will find other ways to defraud an estate, and this 
attempted remedy will cause far more unreasonable interference than it will protect estates.   
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
ATM cards are valuable to a Personal Representative (PR) or conservator in that they offer a 
convenience in terms of time-savings for persons who cannot visit the estate’s bank during 
normal business hours. Resolutions 6-03-2002 and 6-04-2002 propose to prohibit the use of 
ATM cards by PRs and conservators in regards to accounts of a decedent. 
 
§ 9650 gives a PR or conservator broad authority and responsibility in the administration of the 
decedent’s estate.  As such, the PR or conservator already has unlimited access to a decedent’s 
account and, if so inclined, can “raid” that account in ways other than via the use of an ATM 
card.  Claiming that a prohibition on the use of ATM cards would successfully deter the 
“felonious fiduciary” is ignoring the myriad of alternatives already at the disposal of such an 
individual.  Denying the convenience of an ATM to the “honest fiduciary” by claiming it to be in 
his or her own best financial interest, is to place an undue burden on that PR or conservator. 
 
 Rather than amend § 9650 of the Probate Code, a better solution would be to provide more 
explicit education to the PRs and conservators.  The PR or conservator should be instructed at 
the beginning of the process about the importance of detailed record-keeping, and the extent of 
the information required in order to compile a proper accounting.  This will reduce or eliminate 
the need to reconstruct all transactions at a subsequent time. 
 
Further, specific language could be included in the “Duties and Responsibilities Form” putting a 
PR or conservator on notice that all monies, including ATM withdrawals are subject to a full 
accounting.  An additional safeguard could be established by prohibiting ATM withdrawals to be 
lumped in a “petty cash” category. 
 
For these reasons, we oppose Resolution 6-03. 
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RESOLUTION 6-04-2002 
 
DIGEST 
Estates: Use of ATM card 
Amends Probate Code section 9650 to prohibit use of an ATM card by the personal 
representative of an estate. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
Reasons: 
This resolution amends Probate Code section 9650 to prohibit use of an ATM card by the 
personal representative of an estate. The resolution should be approved in principle because it 
facilitates the accounting process overseen by the court in administering estates.  
 
Courts disfavor the use of ATM cards because it complicates the accounting that must be 
prepared by the personal representative and approved by the court. Most courts want to see every 
withdrawal from an estate account paid directly to the payee. The purpose and use of cash 
withdrawals are often inadequately documented, making subsequent accountings unnecessarily 
difficult. 
 
Unfortunately, financial institutions hand out ATM cards to new account holders like candy to 
children. It is virtually automatic. There is no good reason for one person handling an estate’s 
money to have undocumented access to funds at an ATM machine. To persons with felonious 
intent, the ATM is practically a license to steal, and by the time it is discovered, the thief-
representative may have absconded with most if not all of the estate. 
 
Because ATM cards make those troublesome cash withdrawals easier, their use exacerbates the 
problem. By prohibiting the use of those cards, the mismanagement of money through use of 
unspecified debit card withdrawals by otherwise well- intentioned personal representatives would 
be prevented.  
 
SECTION/COMMITTEE REPORT 
 
TRUST AND ESTATE SECTION 
Recommendation:  Oppose 
Reasons:  This resolution seeks to apply the same ATM prohibition to personal representatives under Section 9650 
as the previous resolution seeks to apply the prohibition to conservators.  The Section saw no merit in such a 
prohibition. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to 
amend Probate Code section 9650 to read as follows: 
 

§ 9650 1 
(a)  Except as provided by statute and subject to subdivision (c): 2 



6-04-2 
 

 (1)  The personal representative has the right to, and shall take possession or control 3 
of, all the property of the decedent to be administered in the decedent’s estate and shall 4 
collect all debts due to the decedent or the estate.  The personal representative is not 5 
accountable for any debts that remain uncollectable without his of her fault. 6 
 (2)  The personal representative is entitled to receive the rents, issues, and profits 7 
from the real and personal property in the estate until the estate is distributed. 8 

(b)  The personal representative shall pay taxes on, and take all steps reasonably 9 
necessary for the management, protection, and preservation of the estate in his or her 10 
possession. 11 

(c)  Real property or tangible personal property may be left with or surrendered to 12 
the person presumptively entitled to it unless or until, in the judgment of the personal 13 
representative, possession of the property by the personal representative will be necessary 14 
for purposes of administration.  The person holding the property shall surrender it to the 15 
personal representative on request by the personal representative.    16 

(d) Notwithstanding the foregoing, no personal representative shall have the right or 17 
authority to activate and/or utilize any ATM card issued by a bank, savings and loan, credit 18 
union or any other financial institution on any estate account.  19 

 
(Proposed new language underlined; language to be deleted stricken.) 
 

PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Fails to prohibit personal representatives from activating or utilizing an ATM 
card which draws on an estate account. 
 
This Resolution:  Amends Probate Code Section 9650 to forbid personal representatives from 
using an ATM card which draws on an estate account. 
 
The Problem:  The unauthorized use of ATM cards by personal representatives is potentially 
dangerous for several reasons. For the “felonious fiduciary” it is a license to steal. Most ATM 
cards provide that up to $300 per day in cash may be withdrawn. This could result in serious 
losses to the estate before any accounting is filed. For the honest fiduciary who does not know 
any better, the withdrawal of cash may be for a legitimate purpose, however, the fiduciary 
may not be able to account for the withdrawal and thereby incur a surcharge. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  Kim R. Hubbard, 24031 El Toro Road, Suite 
130, Laguna Hills, CA 92653, 949/581-9927, Fax 949/829-8209, 
oldmotherelderlaw@yahoo.com  
 
RESPONSIBLE FLOOR DELEGATE:  Kim R. Hubbard 
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COUNTER ARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
An ATM card is more likely to be a debit card than a credit card.   The use of a debit card is 
analogous to the writing of a check by the Administrator on the estate account.  Such use of 
ATM cards as alternatives to checks is normal, convenient, and proper.  This proposal unduly 
restricts the representative from reasonable use of a convenient banking tool to protect against 
the “felonious fiduciary.”  Such a committed felon will find other ways to defraud an estate, 
and this attempted remedy will cause far more unreasonable interference than it will protect 
estates. 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
ATM cards are valuable to a Personal Representative (PR) or conservator in that they offer a 
convenience in terms of time-savings for persons who cannot visit the estate’s bank during 
normal business hours. Resolutions 6-03-2002 and 6-04-2002 propose to prohibit the use of 
ATM cards by PRs and conservators in regards to accounts of a decedent. 
 
§ 9650 gives a PR or conservator broad authority and responsibility in the administration of 
the decedent’s estate.  As such, the PR or conservator already has unlimited access to a 
decedent’s account and, if so inclined, can “raid” that account in ways other than via the use 
of an ATM card.  Claiming that a prohibition on the use of ATM cards would successfully 
deter the “felonious fiduciary” is ignoring the myriad of alternatives already at the disposal of 
such an individual.  Denying the convenience of an ATM to the “honest fiduciary” by 
claiming it to be in his or her own best financial interest, is to place an undue burden on that 
PR or conservator. 
 
 Rather than amend § 9650 of the Probate Code, a better solution would be to provide more 
explicit education to the PRs and conservators.  The PR or conservator should be instructed at 
the beginning of the process about the importance of detailed record-keeping, and the extent 
of the information required in order to compile a proper accounting.  This will reduce or 
eliminate the need to reconstruct all transactions at a subsequent time. 
 
Further, specific language could be included in the “Duties and Responsibilities Form” 
putting a PR or conservator on notice that all monies, including ATM withdrawals are subject 
to a full accounting.  An additional safeguard could be established by prohibiting ATM 
withdrawals to be lumped in a “petty cash” category. 
 
For these reasons, we oppose Resolution 6-04. 
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RESOLUTION 6-05-2002 
 
DIGEST 
Trust Administration:  Termination of Trusts with Uneconomically Low Principal 
Amends Probate Code section 15408 to increase the amount constituting an uneconomical trust from $20,000 to $35,000, 
and to prevent termination of a special needs trust without court approval. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 03-16-01, which was disapproved. 
 
Reasons: 
This resolution amends Probate Code section 15408 to increase the amount constituting an uneconomical trust from 
$20,000 to $35,000, and to prevent termination of a special needs trust without court approval.  This resolution should be 
approved in principle because the $20,000 limit in the current statute was set in 1986 and because it provides appropriate 
ext ra protection for special needs trusts. 
 
Current law allows a trustee to terminate a trust where the principal value of the trust is so small that administering the trust 
costs more than the trust produces in income.  In the sixteen years since the $20,000 limit for such termination was placed 
in the statute, inflation has continued to erode the value of the dollar.  A trust with $35,000 in principal is of a relatively 
small value in today’s economy and thus a trustee should be allowed to exercise the trustee’s discretion, without involving a 
court, to terminate and distribute a trust with such a small principle amount.   
 
The resolution preserves the interests of both life and remainder beneficiaries by requiring an allocation among those 
different classes of beneficiaries.  It also preserves the trustor’s ability to govern the administration of a trust by allowing a 
trustor to specify that the provisions of this section will not apply to a particular trust. 
 
This resolution also adds language providing that a trustee may not automatically terminate a special needs trust for 
uneconomically low principal.  A special needs trust is designed specifically for persons with certain medical and physical 
infirmities who are entitled to receipt of state aid based on the low value of their estates.  The special needs trust, even at an 
economic value less than $35,000, should not be terminated if that will move the trust principal into the beneficiary’s estate 
and destroy the beneficiary’s eligibility for state aid.  This resolution properly provides that termination of such trust should 
be done only after consideration and approval by the court.  
 
SECTION/COMMITTEE REPORT 
 
TRUST AND ESTATE SECTION 
Recommendation:  Oppose 
Reasons:  The Section believes that the proposal, except for the raising of the termination amount from $20,000 to $35,000 
raises other issues that may have difficult ramifications and require further study.  This concern also extends to the 
language regarding allocation of the trust between income and principal beneficiaries which is already covered by other 
sections of the Probate Code.  The resolution has been assigned to the Trust and Estates Committee for further report. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend  Probate Code section 
15408 to read as follows: 
 

§15408 1 
(a) On petition by a trustee or beneficiary, if the court determines that the fair market value of the 2 

principal of a trust has become so low in relation to the cost of administration that continuation of the trust 3 
under its existing terms will defeat or substantially impair the accomplishment of its purposes, the court may, 4 
in its discretion and in a manner that conforms as nearly as possible to the intention of the settlor, order any 5 
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of the following: 6 
(1) Termination of the trust. 7 
(2) Modification of the trust. 8 
(3) Appointment of a new trustee. 9 
(b) Notwithstanding subdivision (a), if the trust (other than special needs trust) principal does not 10 

exceed twenty thirty five thousand dollars ($20,000) ($35,000) in fair market value, the trustee has the power 11 
to terminate the trust subject to allocating applicable portions to a life tenant and/or remainder person and/or 12 
specific waiver in the trust agreement not to allow this provision to be utilized. 13 

(c) The existence of a trust provision restraining transfer of the beneficiary's interest does not 14 
prevent application of this section.15 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASON: 
 
Existing Law:  At present, if a trust has no power to terminate, it can only be terminated if assets are $20,000. 
 
This Resolution:  Allow the court to terminate a Trust, which has no power to terminate if there are assets less than $35,000 
in fair market value.  This  resolution would also support section 414 of proposed Uniform Trust Law which uses assets of 
less than $50,000 of total value to terminate a Trust but this sum is in brackets in order  to allow each state to determine 
what sum they will utilize to terminate a Trust. 
 
The Problem:  Increases the amount to terminate a Trust from $20,000 to $35,000.   
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Edward H. Stone, 18201 Von Karman Avenue, Suite 1160, Irvine, CA 
92612-1005 
 
COUNTERARGUMENT  
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
Resolution 6-05 primarily seeks to increase the minimum trust termination amount from $20,000 to $35,000.  The 
resolution also provides that this termination figure does not apply if the trust makes a specific reference that the trustee 
cannot terminate the trust pursuant to this section.  We endorse both concepts.   Nevertheless, we disagree with the use of 
the word “waiver” in line 15 of the resolution for the use of that word is a term of art and implies that some specific 
“waiver” is required.  We believe that a “waiver” should not be required.  A better word instead of “waiver” is “reference,” 
namely that this section does not apply if the trust makes a “specific reference” not to utilize this section. 
 
We therefore propose that the word “waiver” in line 15 be replaced by the word “reference.”  
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RESOLUTION 6-06-2002 
 
DIGEST 
Donative Transfers:  Prohibition of Transfer to Caregiver’s Relatives or Employees 
Amends Probate Code section 21350 to prohibit donative transfers to those related to, or employed by, care 
custodians of dependent adults. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
Reasons: 
This resolution amends Probate Code section 21350 to prohibit donative transfers to those related to, or employed 
by, care custodians of dependent adults.  This resolution should be approved in principle because it closes a loophole 
in the statute.   
 
Currently, under Probate Code section 21350, a donative transfer (by will or other instrument) is invalid if it is made 
to the person who drafted the instrument or to one of the drafter’s relatives, business partners or employees.  Nor is 
it valid if made to a person in a fiduciary relationship with the transferor, including a care custodian for a dependent 
adult.  The intent of this statute is to prevent the exercise of undue influence over the donative actions of certain 
vulnerable persons by those in a clear position to take advantage of such vulnerability.  Although it prohibits 
transfers to care custodians, the statute does not prohibit transfers to the care custodian’s relatives or employees. 
 
Case law allows a court to invalidate gifts to relatives or employees of care custodians if the protesting party shows 
such transfer was made as a result of undue influence.  By adding gifts to relatives of care custodians to the list of 
those gifts that are invalid per se, this resolution would simplify those proceedings by making proof of undue 
influence unnecessary. 
 
SECTION/COMMITTEE REPORT 
 
TRUST AND ESTATE SECTION 
Recommends: Support 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend Probate Code 
section 21350 to read as follows: 
 

§21350 1 
(a)  Except as provided in Section 21351, no provision, or provisions, of any instrument shall be valid 2 

to make any donative transfer to any of the following: 3 
 (1)  The person who drafted the instrument. 4 
 (2)  A person who is related by blood or marriage to, is a cohabitant with, or is an employee of, the 5 
person who drafted the instrument. 6 
 (3)  Any partner or shareholder of any law partnership or law corporation in which the person 7 
described in paragraph (1) has an ownership interest, and any employee of any such law partnership or law 8 
corporation. 9 
 (4)  Any person who has a fiduciary relationship with the transferor, including, but not limited to, a 10 
conservator or trustee, who transcribes the instrument or 11 
causes it to be transcribed. 12 
 (5)  A person who is related by blood or marriage to, is a cohabitant with, or is an employee of a 13 
person who is described in paragraph (4). 14 
 (6)  A care custodian of a dependent adult. 15 
 (7)  A person who is related by blood or marriage to, is a cohabitant with, or is an employee of, a 16 
person who is described in paragraph (6). 17 
 (b)  For purposes of this section, “a person who is related by blood or 18 
marriage” to a person means all of the following: 19 
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 (1)  The person’s spouse or predeceased spouse. 20 
 (2)  Relatives within the third degree of the person and of the person’s spouse. 21 
 (3)  The spouse of any person described in paragraph (2). 22 
 In determin ing any relationship under this subdivision, Sections 6406, 6407, and Chapter 2 23 
(commencing with Section 6450) of Part 2 of Division 6 shall be applicable. 24 
 (c)  For purposes of this section, the term “dependent adult” has the meaning set forth in Section 25 
15610.23 of Welfare and Institutions Code and also includes those persons who are (1) older than age 64 and 26 
(2) would be dependent adults, within the meaning of Section 15610.23, if they were between the ages of 18 27 
and 64.  The term “care custodian” has the meaning set forth in Section 15610.17 of Welfare and Institutions 28 
Code.    29 

 
(Proposed new language underlined; language to be deleted stricken.) 

PROPONENT:  Orange County Bar Association 

STATEMENT OF REASONS 
 
Existing Law:  Probate Code section 21350 was enacted to protect elderly persons and other dependent adults from 
financial abuse by unscrupulous persons.  Under the current section 21350, gifts made by will or trust, or by other 
form of donative transfer (such as a deed), are invalid if the recipient falls into certain categories.  Included in the 
categories of “disqualified” persons are the person who drafted the instrument and a fiduciary who transcribed the 
instrument or caused it to be transcribed. 
 
Another category of “disqualified” person is the “care custodian of a dependent adult.”  This reflects a legislative 
recognition that a care custodian is in a unique position to exercise undue influence or perpetrate a fraud on an elder 
or dependent adult, and thereby obtain improper benefits. 
 
Also disqualified by section 21350 are the spouse, relatives, cohabitants, and employees of the drafter and fiduciary, 
so that “disqualified” persons cannot avoid the operation of the statute by simply causing the tainted gift to be given 
indirectly.  However, the statute is silent as to the spouse, relatives, cohabitants, and employees of a “care custodian 
of a dependent adult”.    
 
This Resolution:  Amends Probate Code section 21350 subdivision (a) to add a new subsection (7).  This new 
language would provide that the spouse, relatives, cohabitants, and employees of a care custodian of a dependent 
adult are also disqualified. 
 
The Problem:  Many wills and trusts have been observed wherein a substantial gift was left by a dependent elder to a 
care custodian under suspicious circumstances, with the alternate recipient being the care custodian’s spouse or 
other relatives.  In other reported cases, real property has been transferred by a dependent elder into joint tenancy 
with a care custodian and the care custodian’s spouse.  If challenged under section 21350, these gifts to the care 
custodian would likely fail, but the tainted gifts would then pass to the disqualified person’s spouse or relative, 
giving the care custodian the benefit of the gift indirectly.  This thwarts the intent of section 21350 to protect 
vulnerable members of society.   
 
IMPACT STATEMENT:  This proposed resolution does not affect any other law, statute, or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  James C. Harvey, 341 The City Drive, P.O. Box 4488, Orange, 
CA 92863, (714) 935-7219, jmes.harvey@coco.ocgov.com 
 
RESPONSIBLE FLOOR DELEGATE: 
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RESOLUTION 6-07 2002 
 

DIGEST 
Trusts:  Homestead from Trust Property 
This resolution adds sections 17520 through 17528 to the Probate Code to allow the court to set aside a probate 
homestead from real property held in a revocable living trust. 
 
RESOLUTIONS COMMITTEE RECOMMENDAT ION 
APPROVE IN PRINCIPLE 
 
Reasons: 
This resolution adds Probate Code sections 17520 through 17528 to allow the court to set aside a probate homestead 
from real property held in a revocable living trust.  This resolution should be approved in principle because the 
prevalent use of revocable living trusts deprives surviving spouses and minor children of the protection afforded by 
formal probate procedures.  
 
A probate homestead is a court order allowing the surviving spouse or minor children to remain in possession of a 
the family dwelling, the wearing apparel of the family, the household furniture, and the other property of the 
decedent exempt from enforcement of a money judgment, while the estate is probated.  Probate homestead orders 
are readily available within formal probate proceedings.  However, where the decedent has placed his or her 
dwelling and all other possessions into a living trust, the probate court is not able to order a probate homestead.  Nor 
does the law controlling trusts provide for a probate homestead from trust property. 
 
In recent years there has been a steady reorganization of the Probate Code to provide for equal results whether a will 
or trust is the chosen tool to transfer a decedent’s assets, i.e., to achieve parity between probate and trust law.  (See, 
e.g., Probate Code section 6520, et seq.)  There is no logical reason for a surviving spouse or minor child to be 
deprived of a homestead just because the dwelling is funding a living trust.  This resolution continues the ongoing 
legislative process of amending the Probate Code to achieve parity with the laws regarding trusts. 
 
SECTION/COMMITTEE REPORT 
 
TRUST AND ESTATE SECTION 
Recommends:  Oppose 
Reasons:  This resolution raises difficult title and administrative questions in the trust context that may not be 
present in the decedent estate context.  It also  raises the question of whether to apply a decedent estate concept to 
trust administration in the pursuit of greater uniformity as between trusts and decedent estates.  The Section is 
concerned that a limited approach in this area will raise unintended consequences and also unnecessarily disrupt 
existing trust estate plans.  For these reasons, the Section believes that this resolution requires careful study and it 
has been assigned to the Trust and Estates Committee for further report. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to add sections 17520 
through 17528 to the Probate Code to read as follows: 
 

§17520 1 
The court in its discretion may on petition therefor select and set apart one trust homestead in the 2 

manner provided in this chapter. 3 
 4 
§17521 5 

The trust homestead shall be set apart for the use of one or more of the following persons: 6 
(a) The surviving spouse.  7 
(b) The minor children of the decedent.  8 
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 9 
17522 10 

(a) The trust homestead shall be selected out of the following property, giving first preference to the 11 
community and quasi-community property of, or property owned in common by, the decedent and the person 12 
entitled to have the homestead set apart:  13 

(1) If the homestead is set apart for the use of the surviving spouse or for the use of the surviving 14 
spouse and minor children, out of community property or quasi-community property.  15 

(2) If the homestead is set apart for the use of the surviving spouse or for the use of the minor 16 
children or for the use of the surviving spouse and minor children, out of property owned in common by the 17 
deceased settlor and the persons entitled to have the homestead set apart, or out of the separate property of 18 
the deceased settlor or, if the deceased settlor was not married at the time of death, out of property owned by 19 
the deceased settlor.  20 

(b) The trust homestead may be selected from property held by an intervivos trust created by the 21 
settlor during his or her lifetime and of which the settlor had the power of revocation at the time of death.  22 

(c) The trust homestead shall not be selected out of property the right to possession of which is 23 
vested in a third person unless the third person consents thereto. As used in this subdivision, "third person" 24 
means a person whose right to possession of the property (1) existed at the time of the death of the decedent 25 
or came into existence upon the death of the decedent and (2) was not created by testate or intestate 26 
succession from the decedent.  27 
 28 
§17523 29 

(a) In selecting and setting apart the trust homestead, the court shall consider the needs of the 30 
surviving spouse and minor children, the liens and encumbrances on the property, the claims of creditors, the 31 
needs of the heirs or devisees of the deceased settlor, and the intent of the deceased settlor with respect to the 32 
property in the trust and the estate plan of the decedent as expressed in inter vivos and testamentary transfers 33 
or by other means.  34 

(b) The court, in light of subdivision (a) and other relevant considerations as determined by the court 35 
in its discretion, shall:  36 

(1) Select as a trust homestead the most appropriate property available that is suitable for that use, 37 
including in addition to the dwelling itself such adjoining property as appears reasonable.  38 

(2) Set the trust homestead so selected apart for such a term and upon such conditions (including, 39 
but not limited to, assignment by the homestead recipient of other property to the heirs or devisees of the 40 
property set apart as a homestead) as appear proper.  41 
 42 
§17524 43 

The property set apart as a trust homestead shall be set apart only for a limited period, to be 44 
designated in the order, and in no case beyond the lifetime of the surviving spouse, or, as to a child, beyond 45 
its minority. Subject to the trust homestead right, the property of the deceased settlor remains subject to 46 
administration including testate and intestate succession. The rights of the parties during the period for which 47 
the trust homestead is set apart are governed, to the extent applicable, by the Legal Estates Principal and 48 
Income Law, Chapter 2.6 (commencing with Section 731) of Title 2 of Part 1 of Division 2 of the Civil Code. 49 
 50 
§17525 51 

(a) A petition to select and set apart a trust homestead may be filed by any interested person.  52 
(b) Notice of the hearing on the petition shall be given as provided in Section 17203 to all of the 53 

following persons:  54 
(1) Each person listed in Section 17203. 55 
(2) Each known heir whose interest in the trust would be affected by the petition. 56 
(3) Each known beneficiary whose interest in the estate would be affected by the petition.  57 

 58 
§17526 59 

(a) Property of the deceased settlor set apart as a trust homestead is liable for claims against the 60 
deceased settlor, subject to the trust homestead right. The trust homestead right in property of the deceased 61 
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settlor is liable for claims that are secured by liens and encumbrances on the property at the time of the 62 
deceased settlor’s death but is exempt to the extent of the homestead exemption as to any claim that would 63 
have been subject to a homestead exemption at the time of the decedent's death under Article 4 (commencing 64 
with Section 704.710) of Chapter 4 of Division 2 of Title 9 of Part 2 of the Code of Civil Procedure. 65 

(b) The trust homestead right in the property of the decedent is not liable for claims against the 66 
person for whose use the trust homestead is set apart.  67 

(c) Property of the deceased settlor set apart as a trust homestead is liable for claims against the 68 
testate or intestate successors of the decedent or other successors to the property after administration, subject 69 
to the trust homestead right.  70 
 71 
§17527 72 

(a) The court may by order modify the term or conditions of the trust homestead right or terminate 73 
the trust homestead right at any time prior to final termination of the trust if in the court's discretion to do so 74 
appears appropriate under the circumstances of the case.  75 

(b) A petition for an order under this section may be filed by any of the following: 76 
(1) The person for whose use the trust homestead is set apart. 77 
(2) The testate or intestate successors of the deceased settlor or other successors to the property set 78 

apart as a trust homestead.  79 
(3) Persons having claims secured by liens or encumbrances on the property set apart as a trust 80 

homestead. 81 
(c) Notice of the hearing on the petition shall be given to all the persons listed in subdivision (b) as 82 

provided in Section 17203.  83 
 84 
§17528 85 

Nothing in this chapter terminates or otherwise affects a declaration of homestead by, or for the 86 
benefit of, a surviving spouse or minor child of the deceased settlor with respect to the community, quasi-87 
community, or common interest of the surviving spouse or minor child in property in the deceased settlor’s 88 
trust. 89 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Only property within the decedent’s estate and for which an inventory has been filed is subject to be 
set aside as a probate homestead and a surviving spouse and/or minor children cannot reach real property held by an 
intervivos trust to be set aside as a homestead. 
 
This Resolution:  This language would allow the court to use property which is held in a deceased settlor’s 
intervivos trust to be set aside for a trust homestead. 
 
The Problem:  A probate homestead is designed to provide a residence for the decedent’s surviving spouse and/or 
minor children after the decedent’s death.  Many times a decedent will transfer title to the property where he or she 
resided into an intervivos trust thereby leaving no real property to be set-aside for a probate homestead from the 
decedent’s estate and thereby leaving the minor children and/or surviving spouse without a home.  This happens 
often when there is a second marriage and the decedent has previously created an intervivos trust, which transferred 
all his or her separate property into that trust, provided for the benefit of his or her children from a prior marriage but 
has since failed to amend the trust to provide for a subsequent spouse and/or minor children.  In this case, the 
surviving spouse is entitled to a statutory share of the decedent’s estate which includes property both in the 
decedent’s estate and the decedent’s intervivos trust, but the surviving spouse and/or minor children have no claim 
for a probate homestead.  This may happen particularly in cases of older couples who have had prior marriages and 
desire their new spouse to continue to live in the residence subsequent to the decedent’s death, but fail to make any 
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provisions in their trust to memorialize their desires.  The proposed language would allow the surviving spouse 
and/or minor children to petition the court for a trust homestead from real property held by the deceased settlor’s 
inter vivos trust when there is no real property in an estate. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Mark A. Ross, 4 Hutton Centre Drive, Suite 720, Santa Ana, CA 
92707, 714-979-0800, (f) 714-540-9575, maross@apc.net 
 
RESPONSIBLE FLOOR DELEGATE:  Mark A. Ross 
 
COUNTER ARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
A probate homestead often runs contrary to the wishes of decedent.    For example, a decedent who adequately under 
the law provides for his wife and children may wish to leave his home to an aging parent, or to have it sold to 
distribute to the children of a prior marriage.  With a homestead, the wife and children could take their share and 
homestead the residence, frustrating the intent of decedent.    The encroachment of the seldom needed and rarely 
used probate homestead into an area where decedent has demonstrated a superior level of estate planning and 
probate-avoidance intent is unwarranted.  Dependent’s can choose to take a statutory share, without frustrating the 
intent of the Trustor.   
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RESOLUTION 6-08-2002 
 
DIGEST 
Intestate Succession: Inheritance Through a Child Born out of Wedlock 
Amends Probate Code section 6452 to allow intestate succession from a child born out of wedlock only if the child 
was aware of the existence of or had contact with the parent. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Reasons: 
This resolution amends Probate Code section 6452 to allow intestate succession from a child born out of wedlock 
only if the child was aware of the existence of or had contact with the parent. The resolution should be disapproved 
because it is vague and impractical. 
 
Probate Code section 6452 allows the property of a child born out of wedlock to pass by intestate succession to the 
child’s natural parents or the relatives of those parents only if the parent acknowledged the child and contributed to 
the child’s support.  For instance, in In re Griswold (2001) 25 Cal.4th 904, the child’s natural father had 
acknowledged his parentage to the State of Ohio and contributed child support for 18 years. Accordingly, the court 
allowed half siblings of the decedent to inherit from Griswold, even though Griswold did not know either them or 
the common father. 
 
Intestate succession is governed entirely by statute.  The succession statutes are designed to carry out “the intent a 
decedent without a will is most likely to have had.” (16 Cal. Law Revision Com. Rep. (1982) p. 2319.)  On the 
assumption that a decedent who does not know his or her natural parent would probably not intend that the unknown 
parent inherit from him or her, this resolution would add the requirement that the decedent either had to know of the 
existence of the parent, or had contact with him or her or a relative.  
 
Although Griswold may have illustrated a problem that needs fixing, this resolution is not the answer.  The new 
criteria are vague and the justification for them is uncertain.  In particular, the nature and extent of the requisite 
contact is left unstated.  If the child met the parent once when the child was still an infant, it would justify an 
inference of intent by the child to benefit that person upon the child’s death.  Nor does the resolution specify the 
nature of the child’s awareness, i.e., whether it must be aware that the person is a parent or other relative, or merely 
aware that the person exists.  Moreover, the focus on the deceased child’s knowledge presents difficult practical 
problems of how to prove that knowledge when the primary witness – i.e., the person whose knowledge is at issue – 
is dead. Finally, the justification for the requirement that the parent or relative openly hold out the child as the 
parent’s natural child is unclear. The purpose of the resolution is not furthered by this requirement, because an 
acknowledgment of the child among other family members would serve the same function. 
 
SECTION/COMMITTEE REPORT 
 
TRUST AND ESTATE SECTION 
Recommends:  Oppose 
Reasons:  The Section believes that the proposed resolution requires further study  because of the difficult issues 
raised concerning the inheritance rights of   persons related to and inheriting from unacknowledged illigitimate 
issue.  This matter has been assigned to the Litigation subcommittee for further study. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend Probate Code 
section 6452 to read as follows: 
 

§6452  1 
If a child is born out of wedlock, neither a natural parent nor a relative of that parent inherits 2 

from or through the child on the basis of the parent and child relationship between that parent and child 3 
unless both all of the following requirements are satisfied: 4 
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(a)  The parent or a relative of the parent acknowledged the child and openly held out the child 5 
as the parent’s natural child. 6 

(b)  The parent or a relative of the parent contributed to the support or the care of the child. 7 
The child was aware of the existence of or had contact with the parent or a relative of the 8 

parent. 9 
 

(Proposed new language underlined;; language to be deleted stricken.) 
 

PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Permits the parent or relatives of the parent of a child born out of wedlock to take through intestate 
succession, despite the fact that the child never even knew of their existence, so long as the parent acknowledged the 
child and “contributed to the support” of the child. 
 
This resolution:  Would amend California Probate Code section 6452 to require that a child born out of wedlock be 
aware of the existence of his or her natural parent or that parent’s relatives, and to require that the parent openly treat 
the child as his or her own before that parent or one of the parent’s relatives may inherit from the child through 
intestate succession. 
 
The Problem:  In In re Griswold, 25 Cal. 4th 904 (2001), the California Supreme Court affirmed a decision by the 
Court of Appeal that the half-siblings of a child born out of wedlock, whom the child had never met, and who he 
was unaware even existed, had an intestate right of succession to his estate, pursuant to Probate Code section 6452.  
While the Court noted that one of the purposes of the statutory predecessor to section 6452 was to “provide rules 
that are more likely to carry out . . . the intent a decedent without a will is most likely to have had,”  Id. at 912, the 
Court also noted that “succession to es tates is purely a matter of statutory regulation, which cannot be changed by 
the courts.”  Id. at 907.  Therefore, while the language of Probate Code section 6452 produced a result that was 
surely not consistent with the deceased’s intent, the Court felt it could not reach a contrary decision.  Notably, in a 
concurring opinion, Justice Brown called on the legislature to “remedy this apparent defect in our intestate 
succession statutes.”  Id. at 925.  This resolution will change this legal trap for the unwary, by providing that natural 
parent of a child born out of wedlock, or that parent’s relatives, may not take through intestate succession unless the 
parent has not only “acknowledged” the child but has done so openly while treating the child as his own, has paid 
for the child’s support, and the child is aware of the parent or relative, or has had contact with them.  The new 
language added is coped from Family Code §7611(d) regarding presumption of paternity, for consistency. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Julianne Sartain Bancroft, Snell & Wilmer L.L.P., 1920 Main 
Street, Suite 1200, Irvine, California, 949/253-4982 
 
RESPONSIBLE FLOOR DELEGATE:  Julianne Sartain Bancroft  
 
COUNTER ARGUMENT  
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
Existing law provides in many situations for succession of individuals unknown to decedent.  As drafted, the 
proposal is so vague that it would not have the effect intended.  What child is “not aware” of the “existence” of a 
parent?  The proposal would have better given effect to Griswold had it focused on knowledge of the identity of a 
parent.  Finally, as a matter of public policy, the proposal perpetuates and extends the distinction and penalty under 
the law for out-of-wedlock relationships. 
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RESOLUTION 6-09-02

DIGEST
Omitted Spouse:  Restriction on Intestate Share for Spouse
Amends Probate Code section 21611 to limit the option of a spouse to take against a will and to limit
the intestate share of a spouse married to the decedent for less than six months.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
Amends Probate Code section 21611 to limit the option of a spouse to take against a will and to limit
the intestate share of a spouse married to the decedent for less than six months.  This resolution should
be disapproved because the proposed amendment to subdivision (c) is inconsistent with the balance of
the section and because the proposed amendment to subdivision (e) substantially shifts the burdens
concerning intestate distribution of estates without justification.

Probate Code section 21611 states in its first sentence that it applies to spouses who are not provided
for in the decedent’s testamentary documents (i.e., the spouses addressed in Probate Code Section
21610).  However, the proposed amendment to subdivision (c) applies only to situations in which the
spouse is provided for in the decedent’s testamentary documents.  Thus, this portion of the resolution
would never apply to any situation because other provisions of the Probate Code would govern the
spouse’s rights.

The proposed amendment to subdivision (e) would shift the burden of showing that the testator
intended to provide for an omitted spouse to the omitted spouse, in contravention of the established
policy within the rest of the Probate Code to presume wherever possible that testator intended to
provide for such spouse and children.  Currently, where documents are drafted prior to a marriage or
the birth of a child, the failure to mention the spouse or child in a document is presumed to be the result
of not knowing that they existed, and not the result of an intentional omission.  The proposed language
would create a presumption that, unless other evidence were introduced, the failure to mention a spouse
was intentional rather than an oversight.

In situations where a decedent married when incapacitated or otherwise in a position to be taken
advantage of, legal remedies already exist for the annulment of such a marriage.  (See, Fam. Code, §
2250.)  To require a spouse who happens to marry the testator within six months of death and does not
know, or does not discuss with the testator, the testator’s estate planning documents to prove that the
testator intended to provide for the spouse would substantially alter longstanding public policy.

SECTION/COMMITTEE REPORT
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TRUST AND ESTATE SECTION
Recommends:  Oppose
Reasons:  The Section believes that the proposed resolution requires further study as it relates to the
rights of married people and may have unintended consequences.  In particular, the Section is
concerned by deathbed marriages where the surviving spouse is seeking to be treated as an omitted
spouse if the estate planning documents have not been changed.  However, other spouses may die
within 6 months of marriage by accident or  unexpected illness.  Innocent spouses would be cut out by
the resolution.  The matter has been assigned to the Trust and Estates Committee for further study.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that the legislation be sponsored to amend
Probate Code section 21611 to read as follows:

§ 216111
The spouse shall not receive a share of the estate under Section 21610 if any of the2

following is established:3
(a) The decedent’s failure to provide for the spouse in the decedent’s testamentary4

instruments was intentional and that intention appears from the testamentary instruments.5
(b) The decedent provided for the spouse by transfer outside of the estate passing by6

the decedent’s testamentary instruments and the intention that the transfer be in lieu of a7
provision in said instruments is shown by statements of the decedent or from the amount of the8
transfer or by other evidence.9

(c) The decedent provided for the spouse in the decedent’s testamentary 10
instruments; however, if the spouse’s share of separate property under the testamentary 11
instruments is less than the spouse would take under Section 21610 (c), the spouse shall take12
that share of separate property, but the total share, including the share under the 13
testamentary instruments and the share under Section 21610 (c), shall not be more than one-14
half of the value of the separate property in the estate.15

(c)(d) The spouse made a valid agreement waiving the right to share in the decedent’s16
estate.17

(e) The marriage between the decedent and the spouse took place within the six 18
(6) months before the decedent’s death, unless it is shown by statements of the decedent 19
that the decedent intended to provide for the spouse, but was unable to do so.20

(Proposed new language underlined, language to be deleted stricken.)

PROPONENT:  Sacramento County Bar Association

STATEMENT OF REASONS
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Existing Law:  Allows a surviving spouse, no matter when the marriage occurs, to take a statutory
share.  It also allows the spouse to take both under the will and by the statute.

This Resolution:  Would modify the statute so that if the marriage occurs within six months before death,
there would be no statutory share unless the spouse could demonstrate that the decedent was making
efforts to provide for the spouse.  It would also limit the statutory share of separate property to one-half
of the property, thus not allowing the spouse to take one-half of the separate property, and any gift
under the will.

The Problem:  Marriages performed shortly before death confer substantial rights.  They should be
subject to greater scrutiny.  This resolution would prevent a person from marrying an ill person just
before death with the goal of inheriting as an omitted spouse, with certain conditions.  Another problem
with the statute is that it seems to allow, and the cases do not clearly prevent, a spouse from taking both
the statutory share and the gift under the will.  For instance, if a decedent had made a will giving one-
third to a friend, then married the friend without changing the will, the spouse would receive up to one-
half of the separate property, plus one-third of the other one-half.  This result should be permitted only
if clearly contemplated by the decedent.  This resolution would solve the problem.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Borden D. Webb, Webb, Patterson and Tapella,
906 G Street, Suite 630, Sacramento, CA  95814, (916) 447-1675, bwebb@probateattorneys.com.

RESPONSIBLE FLOOR DELEGATE:  Borden D. Webb

COUNTERARGUMENTS 

ORANGE COUNTY BAR ASSOCIATION

Proposed § 21611(c).  The language of this subsection is confusing and inconsistent with § 21610. 
Section 21610 provides that an omitted surviving spouse shall receive certain property if the marriage
occurred after all of the decedent's testamentary documents have been executed.  Section
21611 provides exceptions to § 21610 so that the surviving spouse does not receive the share of the
property described in § 21610 even though the marriage occurred after the decedent had executed all
his/her testamentary documents.  The underlying concept behind these two sections is to provide for an
unintentionally omitted spouse.

Contrary to § 21610, the proposed subsection (c) assumes that the decedent has provided for the



spouse in testamentary documents and then goes on to provide an additional share of something for the
spouse.  That "something" is confusing.  The proposed subsection talks about "separate property" --
presumably the decedent's separate property—although it does not say so.  Under this subsection the
spouse is to receive a share of the separate property in an amount keyed to the amount of separate
property received under § 21610.  But by definition, the spouse would not receive anything under
§ 21610(c) because that section only applies if the spouse is entirely omitted under the testamentary
documents.  

Proposed § 21611(c).  No sound policy reason exists for the six month limitation.  Furthermore the
idea of allowing evidence of any type of "statement" by the decedent that the decedent really intended
to provide for the spouse will create uncertainty and offer an incentive for manufactured evidence.  The
surviving spouse:  "Yes he told me at dinner one night that he was going to include me in his will." 
Finally what kinds of situations are contemplated by the phrase "but was unable to do so."  Does this
mean physical incapacity only?  What?

SAN DIEGO COUNTY BAR ASSOCIATION

We have no objection to part (c) of the proposal,  which clarifies existing law.  Part (e) seeks to
penalize and discriminate against short-term marriages without demonstrating a compelling public policy
for such discrimination. 
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RESOLUTION 6-10-2002

DIGEST
Limitation of Actions:  DHS Recovery of Medi-Cal Benefits
Adds section 366.4 to the Code of Civil Procedure to create a one-year statute of limitation for the
Department of Health Services to recover against the estate of a deceased Medi-Cal recipient.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons: 
This resolution adds section 366.4 to the Code of Civil Procedure to create a one-year statute of
limitation for the Department of Health Services to recover against the estate of a deceased Medi-Cal
recipient.  This resolution should be disapproved because the Department of Health Services does not
receive notice of the death of a Medi-Cal recipient and because it would create a windfall for heirs of
indigents with our tax monies.

Our taxes fund Medi-Cal.  Medi-Cal covers the hospital bills of those classified as “indigent.” 
“Indigent” status is determined without counting the person’s house and certain other assets.  The
California Department of Health Services (“DHS”) makes such Medi-Cal payments directly to the
hospitals.  When a Medi-Cal recipient dies the DHS is empowered to collect reimbursement by
claiming against the recipient’s estate, including his or her house.  

No case has determined whether such claims for reimbursement are subject to the statute of limitation in
Code of Civil Procedure section 366.2 (one year from date of death) or in Code of Civil Procedure
section 338 (three years from date of notice of claim).  The DHS asserts the three-year limitation
should apply because there is no mechanism currently in place for a neutral third party, such as the
hospital, to notify DHS when a Medi-Cal recipient dies and the clock starts running.  Heirs (who are
required to notify the DHS of the death but often do not) assert the one-year statute of limitation so that
they can cut off the DHS’s attempts to recoup tax dollars and have repose in the property they have
inherited. 
 
Under the current statutory scheme, the DHS does not receive a copy of the death certificate when a
recipient dies in a hospital; the hospital just stops submitting bills.  Heirs would argue that this is
sufficient notice, but the hospital also stops submitting bills if the patient checks out and goes home, or if
the billing department loses the paperwork.  DHS reimbursement suits are designed to recoup the
taxpayer’s money, after the needy recipient has had full use of it.  The one-year statute of limitation
proposed by this resolution would frustrate this goal, and heirs of indigents would reap the benefits. 

SECTION/COMMITTEE REPORT

TRUST AND ESTATE SECTION RESPONSE TO COD RESOLUTIONS 
SUPPORT IF AMENDED

The purposes of the proposal are laudable.  There should be no question as to the applicable statute of
limitations. The public policies in favor of (1) encouraging prompt administration of decedents’ estates,
and (2) allowing widows and other beneficiaries to know within a year after the decedent’s death what
debts they are facing, would both be served by this legislation.  Since the Department of Health
Services receives actual notice of decedents’ deaths, there is no reason they should not be held to the
same standard as all other creditors.  However, as drafted the proposal will create confusion due to
conflict and overlap with PrC §§ 215 and 9202, both of which deal with the same subject matter.  It is
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better to have these matters continue to be dealt with in the Probate Code, as that is traditionally where
practitioners will expect to find provisions regarding decedents’ debts.

To achieve the purposes intended, the following changes should be made instead of the language
proposed:

PrC § 215
Where a deceased person has received or may have received health care under Chapter 7
(commencing with Section 14000) or Chapter 8 (commencing with Section 14200) of Part 3 of
Division 9 of the Welfare and Institutions Code, the estate attorney, or if there is no estate attorney, the
beneficiary, the personal representative, or the person in possession of property of the decedent shall
give the Director of Health Services notice of the decedent's death not later than 90 days after the date
of death. The notice shall include a copy of the decedent's death certificate. The notice shall be given as
provided in Section 1215, addressed to the director at the Sacramento office of the director.  Any
action to recover the cost of health care described above is subject to Section 366.2 of the Code of
Civil Procedure.

PrC § 9202
Not later than 90 days after the date letters are first issued to a general personal representative, the
general personal representative or estate attorney shall give the Director of Health Services notice of the
decedent's death in the manner provided in Section 215 if the general personal representative knows or
has reason to believe that the decedent received health care under Chapter 7 (commencing with
Section 14000) or Chapter 8 (commencing with Section 14200) of Part 3 of Division 9 of the Welfare
and Institutions Code. The director has four months after notice is given in which to file a claim.  Any
action to recover the cost of health care described above is subject to Section 366.2 of the Code of
Civil Procedure.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to add
section 366.4 to the Code of Civil Procedure to read as follows:

§ 366.41
2

(a) Any action brought by the Director of Health Services to recover against the estate3
of a deceased Medi-Cal recipient pursuant to Section 14009.5 of the Welfare and Institutions4
Code or against a recipient of the property of such decedent shall be commenced within one5
year after the date of death of such recipient.6

(b) The limitations period provided in this section for commencement of an action shall7
not  be  tolled or extended for any reason except as provided in any of the following, where8
applicable:9

(1) Part 4 (commencing with Section 9000) of Division 7 of the Probate Code (creditor10
claims in administration of estate of decedents).11

(2) Part 8 (commencing with Section 19000) of Division 9 of the Probate Code12
(payment of claims, debts, and expenses from revocable trust of deceased settlor).13

(3) Part 3 (commencing with Section 21300) of Division 11 of the Probate Code(no14
contest clauses).15

(c) This section applies to actions brought on liabilities of persons dying on or after16
January 1, 2003.17
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(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  San Fernando Valley Bar Association

STATEMENT OF REASONS

Existing Law:   No adequate statute of limitations exists for actions against a decedents estate or
recipients of a decedents estate brought by the Department of Health Services to recover Medi-Cal
benefits conferred on the decedent.

This Resolution:  Adds a specific statute of limitations that would apply whenever the Department of
Health Services seeks to recover for benefits conferred on a deceased recipient.

The Problem:  Under the Medi-Cal program, low income persons in California are provided medical
services.  The program is administered by the Department of Health Services.  The Department of
Health Services is required to claim against the estate of a deceased Medi-Cal recipient, or against
those persons who receive the deceased Medi-Cal recipient’s property.  The claim is for the value of
the medical services provided or the value of the property received, whichever is less.  There is no clear
statute of limitations on when the Department must commence an action to recover on its claim.  Some
have argued that Code of Civil Procedure section 366.2 applies.  Section 366.2 establishes a one year
statue of limitations in most cases.  The Department has on occasion argued that the proper status is
Code of Civil Procedure section 338, which establishes a 3 year limitations period for claims brought
be a governmental entity.  The Department also sometimes argues that the statute of limitations doesn’t
start to run until it receives formal notice of death including a copy of the death certificate, despite the
fact that the Department has notice from the medical providers.  

This results in inconsistency and confusion among the survivors of Medi-Cal recipients.  It means that
the law is applied differently in different cases.  It also means the Department is not able to collect all it
is owed in a prompt and efficient manner because it simply waits to be notified rather than activity
pursuing its remedies in a prompt and efficient manner.  In this way, assets that should be available to
the Department can be depleted or diverted.  This also means that sophisticated users of the system can
avoid paying back the Department while less sophisticated users are trapped.

A clear statute of limitations that applies in all cases would benefit everyone involved.

IMPACT STATEMENT

This proposed resolution affects Welfare and Institutions Code section 14009.5 by creating a statute of
limitations for efforts by the Department of Health Services to recover for Medi-Cal benefits conferred
on a decedent.

AUTHOR AND/OR PERMANENT CONTACT :  Tamila C.  Jensen, 10324 Balboa Boulevard,
Suite 200, Granada Hills, California 91344, 818-363-6733, tamila@earthlink.net

RESPONSIBLE FLOOR DELEGATE:  Tamila C.  Jensen

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION
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Probate Code §215 currently requires notice to the Department of Health Services of the death of a
Medi-Cal recipient by any beneficiary or person in possession of the property of decedent.  This
proposal creates a distinct disincentive for complying with P.C. §215.  The proposal sets up a statute of
limitations that commences running against State of California when the State has no knowledge nor
way of knowing that such statute has commenced running.  It rewards those who ignore the existing
notice provisions of Probate Code §215, and penalizes those that comply with §215.   This proposal is
very beneficial to the heirs of Medi-Cal recipients, but in equal measure detrimental to the taxpayers of
the State of California.
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RESOLUTION 7-01-2002 
 
DIGEST 
Judges: Converting Subordinate Judicial Officer Positions into Judgeships 
Adds section 69616 to the Government Code to authorize the conversion of some subordinate judicial officer 
positions into judgeships. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
Identical to Assembly Bill 1698, which as of June 2002 was pending in the Senate Judiciary Committee. 
 
Reasons: 
This resolution adds section 69616 to the Government Code to authorize the conversion of some subordinate judicial 
officer positions into judgeships.  This resolution should be approved in principle  because it increases the ratio of 
judges to subordinate judicial officers. 
 
As caseloads have increased over the last few decades, the Legislature has tended to create more positions for 
subordinate judicial officers than for judges.  As a result, an ever-increasing percentage of the total number of bench 
officers are commissioners and other subordinate judicial officers.  As their numbers have grown, those 
commissioners increasingly have been assigned to preside, not merely over the calendars traditionally assigned to 
subordinate judicial officers, but over criminal and civil trials as well.   
 
This resolution seeks to reverse that trend by authorizing the conversion of existing subordinate judicial officer 
positions into judgeships.   Up to 10 conversions per year could occur as subordinate judicial officer positions 
become vacant.  Additional conversions would occur if the Governor appointed a sitting subordinate judicial officer 
to the superior court bench. 
 
Where possible, cases should be presided over and decided by judges, not by subordinate judicial officers.  By 
allowing for limited conversions, this resolution moves us closer to that goal.  
 
TEXT OF RESOLUTION 

 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to add section 69616 to the 
Government Code to read as follows: 
 

§ 69616 1 
(a) At the beginning of each fiscal year, the JudicialCouncil shall provide to the Secretary of State and 2 

the Governor a list containing the number of subordinate judicial officer positions in each county for which all 3 
of the following factors are true: 4 

(1) The Judicial Council has consulted with the court in which the subordinate judicial officer position 5 
exists and certifies that the workload and judicial resources of the court are such that, to effectively and fairly 6 
administer justice, the court assigns the subordinate judicial officer to act as a temporary superior court judge 7 
more often than to perform other duties; and that an additional superior court judge position will enable the 8 
court to assign a judge to perform judicial duties that were previously performed by the subordinate judicial 9 
officer acting as a temporary judge. 10 

(2) The subordinate judicial officer position is a full-time position or the equivalent of a full-time 11 
position and existed on January 1, 2001. 12 

(3) The subordinate judicial officer position is not a commissioner position established under Section 13 
4251 of the Family Code. 14 

(b) In a superior court with at least one subordinate judicial officer position on the list provided by the 15 
Judicial Council under subdivision (a), the number of authorized superior court judges shall be increased by 16 
one, and the number of authorized subordinate judicial officer positions shall be decreased by one, when either 17 
of the following occurs: 18 

(1) A vacancy occurs in any subordinate judicial officer position in the court and the Judicial Council 19 
files notice of the vacancy with the Secretary of State. The Judicial Council may file with the Secretary of State 20 
notice of no more than 10 such positions in any fiscal year, which shall be the positions in those counties 21 
having vacancies that the Judicial Council has determined to have the greatest need for an increase in the 22 
number of judges. 23 
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(2) The Governor appoints any full-time subordinate judicial officer for a superior court as a superior 24 
court judge for that court and notifies the Secretary of State that the appointment is made pursuant to this 25 
paragraph. The judge position established by this paragraph shall come into existence simultaneously with the 26 
Governor's appointment. 27 

(c) For purposes of paragraph (1) of subdivision (a), a subordinate judicial officer performing the 28 
duties of a juvenile referee under Sections 247 to 254, inclusive, of the Welfare and Institutions Code shall be 29 
considered to be performing the duties of a superior court judge. 30 

(d) For purposes of this section, "subordinate judicial officer" means an officer appointed under the 31 
authority of Section 22 of Article VI of the California Constitution. 32 

(e) It is the intent of the Legislature that no subordinate judicial officer shall involuntarily lose his or 33 
her position solely due to the operation of this section.  Nothing in this section shall be construed to change the 34 
employment relationship established by law between a subordinate judicial officer and the superior court. 35 

(f) This section does not entitle a court to an increase in funding. 36 
(g) The operation of this section shall neither increase nor decrease the total number of judicial and 37 

subordinate judicial officer positions or court support positions for which a county is responsible by law. 38 
(h) Nothing in this section limits the authority of the Governor to appoint a person pursuant to Section 39 

16 of Article VI of the California Constitution.  Nothing in this section creates a preference for a commissioner 40 
over any other eligible person to be appointed a judge.  41 

(i) The list filed by the Judicial Council pursuant to subdivision (a) expires when a new list is 42 
provided by the council. 43 

(j) No more than 250 superior court judge positions may be established by the operation of this 44 
section.45 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENTS:  James Aguirre, Marc Sallus, Laura Goldin, Linda Mazur, Robin Levine, Patricia Teunisse, 
Stephen Ruben, Charles Kim, George Wailes, Randi Saul Olsen, Nedra Austin,  and Vivian Kral.  

 
STATEMENT OF REASONS 

 
Existing Law:  There is currently no provision of California law that permits subordinate judicial officers (“SJOs”) 
to be elevated to superior court judges. 

 
This Resolution: Adds Government Code section 69616 to permit the Judicial Council to consult with trial courts in 
each county and recommend to the Secretary of State and the Governor a list of qualified SJOs who spend a 
majority of their time performing judicial functions.  The Governor may then appoint eligible incumbent SJOs (or 
nominate new candidates if the eligible SJO position is vacant) as superior court judges.   

 
The Problem:  Historically, subordinate judicial officers (SJOs) have provided auxiliary support to alleviate the 
pressure and delays caused by expanding superior court dockets.  Indeed, SJOs can and do perform many of the 
same functions as superior court judges, and particularly in larger counties, devote as much as 75 - 80 percent of 
their time to duties of superior court judges.  In addition, from 1989 to 1999, the number of SJO’s has increased by 
60 percent, while the number of judges has increased by only 1 percent.  Today, some 22 percent of all judicial 
officers statewide are SJO’s.  As a result of the shortage of judges, residents of different counties may not have the 
benefit of a full-time judge to hear their cases—no matter how serious or complex the claims and issues presented. 

 
IMPACT STATEMENT 

 
This resolution does not affect any other law, statute or rule. 

 
AUTHOR AND/OR PERMANENT CONTACT:  James Aguirre, 2601 S. Figueroa St., 2nd floor, Los Angeles, Ca. 
90007, (213)741-4598, aquirre.james@aaa-calif.com 

 
RESPONSIBLE FLOOR DELEGATE:  James Aguirre 
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RESOLUTION 7-02-2002 
 
DIGEST 
Code of Judicial Ethics:  Applicability to Temporary Judges, Arbitrators and Referees 
Amends Code of Judicial Ethics, Canon 6, to define formal and informal termination of the 
duties of temporary judges, court-appointed arbitrators and referees. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
Reasons:   
This resolution amends Code of Judicial Ethics, Canon 6, to define formal and informal 
termination of the duties of temporary judges, court-appointed arbitrators and referees. This 
resolution should be approved because, until their appointments are terminated, attorneys serving 
as temporary judges, arbitrators or referees are bound by strict ethical duties and may unwittingly 
violate them.  
 
Canon 6, at subdivision D, sets forth the ethical rules applicable to temporary judges, referees 
and court-appointed arbitrators.  During their term of service, those appointees are prohibited 
from, inter alia, personally soliciting donations for civic or charitable organizations, or accepting 
gifts, from the parties and lawyers who are reasonably likely to appear before them.  (Canon 
6.D.(2)(c) & (d).)  But the canon does not clearly define when or how those appointments are 
terminated.  As a result, an attorney might serve one day as temporary judge and, six months 
later, assuming that the appointment has expired, violate the canon by soliciting a donation for a 
civic organization from an attorney who had appeared before him or her.  This danger 
discourages attorneys from providing much needed public service, which in turn reduces the 
number of judges pro tems and impairs the ability of the courts to handle ever- increasing 
caseloads. 
 
This resolution sets forth a definite procedure for formal termination.  While it requires courts to 
create and use a termination form, this is a small burden compared to the potential chill on 
attorney volunteerism. 
 
SECTION/COMMITTEE REPORTS 
 
The State Bar Committee on Alternative Dispute Resolution 
Recommendation:  APPROVE IN PRINCIPLE 
Reasons: 
The California State Bar Committee on Alternative Dispute Resolution recommends that the 
Conference of Delegates "Approve in Principle"  Resolution No. 07-02-2002.  The Committee 
recognizes the need to finalize the termination of appointment for temporary judges, referees and 
court appointed arbitrators.  However, the proposed language creates unnecessary confusion by 
making a distinction between "formal" and "informal" termination.  The Committee believes this 
distinction should be eliminated.  Furthermore, the addition of the word "either" suggests that 
termination of an appointment is limited to only the two methods suggested (i.e. "either" by a 
writing from the court or by passage of time).  The Committee views this to be too restrictive.  It 
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precludes other modes of termination such as a declaration by the appointee in the final order 
that the case is closed, a recusal by the appointee, or a time limit set in the original order of 
appointment. 
 
For the above stated reasons, the Committee recommends that the proposed Resolution be 
"Approved in Principle" with the following amendments.  The amendments proposed by the 
Committee allow for termination of appointment by the court, as well as by rebuttable 
presumption after the passage of time, but do not preclude other modes of termination.  
Additionally, the Committee's proposed language removes all references to "formal" or 
"informal" termination. 
 
The Committee recommends that the language in Canon 6 read as follows:    
 
(6)  A temporary judge, referee or court-appointed arbitrator shall comply with Canon 6D(2) 
until the appointment has been terminated by the court or until there is no reasonable probability 
that the temporary judge, referee or court appointed arbitrator will further participate in the 
matter.  A rebuttable presumption that the appointment has been terminated shall arise if, within 
one year from the appointment or from the date in the last hearing scheduled in the matter, which 
ever is later, neither the appointing court nor counsel for any party in the matter has informed the 
temporary judge, referee or court appointed arbitrator that the appointment remains in effect. 
 
(Proposed new language in bold and underlined.)  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that the Judicial Council amend 
California Rules of Court, Appendix, Division II, Canon 6 to read as follows: 

 1 
 [Subdivisions A through C remain unchanged.] 2 
 3 
 D.   4 
 A temporary judge, a person serving as a referee pursuant to Code of Civil 5 
Procedure section 638 or 639, or a court-appointed arbitrator shall comply only with the 6 
following Code provisions:  7 
 8 
 [Subdivision (1) remains unchanged.] 9 
 (2) A temporary judge, referee or court-appointed arbitrator shall, from the time 10 
of notice and acceptance of appointment until termination of the appointment:  11 

(a) Comply with Canons 2B(1) [not allow family or other relationships to 12 
influence judicial conduct], 3B(1) [hear and decide all matters unless disqualified] and 13 
(2) [be faithful to and maintain competence in the law], 3B(5) [perform judicial duties 14 
without bias or prejudice], 3B(7) [accord full right to be heard to those entitled; avoid ex 15 
parte communications, except as specified] and (8) [dispose of matters fairly and 16 
promptly], 3C(1) [discharge administrative responsibilities without bias and with 17 
competence and cooperatively], (2) [require staff and personnel to observe standards of 18 
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conduct and refrain from bias and prejudice]) and (4) [make only fair, necessary, and 19 
appropriate appointments];  20 

(b) Not lend the prestige of judicial office to advance his, her, or another person's 21 
pecuniary or personal interests and not use his or her judicial title in any written 22 
communication intended to advance his, her, or another person's pecuniary or personal 23 
interests, except to show his, her, or another person's qualifications;  24 

(c) Not personally solicit memberships or donations for religious, fraternal, 25 
educational, civic, or charitable organizations from the parties and lawyers appearing 26 
before the temporary judge, referee, or court-appointed arbitrator;  27 

(d) Under no circumstance accept a gift, bequest, or favor if the donor is a party, 28 
person, or entity whose interests are reasonably likely to come before the temporary 29 
judge, referee, or court-appointed arbitrator. A temporary judge, referee, or court-30 
appointed arbitrator shall discourage members of the judge's family residing in the 31 
judge's household from accepting benefits from parties who are reasonably likely to come 32 
before the temporary judge, referee, or court-appointed arbitrator.  33 
 (e) Disqualify himself or herself in any proceeding in which disqualification is 34 
required by law;  35 

(f) In all proceedings, disclose in writing or on the record information as required 36 
by law, or information that the temporary judge, referee or court-appointed arbitrator 37 
believes the parties or their lawyers might consider relevant to the question of 38 
disqualification, even where it is believed that there is no actual basis for disqualification; 39 
and  40 

(g) In all proceedings, disclose in writing or on the record membership in any 41 
organization that practices invidious discrimination on the basis of race, sex, religion, 42 
national origin, or sexual orientation, except for membership in a religious or an official 43 
military organization of the United States and membership in a nonprofit youth 44 
organization so long as membership does not violate Canon 4A [conduct of extrajudicial 45 
activities].  46 

[Subdivisions (3) through (5) imposing obligations not affected by this 47 
amendment remain unchanged.] 48 
 (6) A temporary judge, referee or court-appointed arbitrator shall comply with 49 
Canon 6D(2) until the appointment has been terminated either formally by the court or 50 
informally becauseuntil there is no reasonable probability that the temporary judge, 51 
referee or court-appointed arbitrator will further participate in the matter. A rebuttable 52 
presumption that the appointment has been informally terminated shall arise if, within 53 
one year from the appointment or from the date of the last hearing scheduled in the 54 
matter, which ever is later, neither the appointing court nor counsel for any party in the 55 
matter has informed the temporary judge, referee or court appointed arbitrator that the 56 
appointment remains in effect. Formal termination shall occur upon written notice of 57 
termination from the court to the temporary judge, referee or court-appointed arbitrator. 58 
 59 

[Subdivisions (7) and (8) remain unchanged.]60 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
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STATEMENT OF REASONS  
 
Existing Law:  Temporary judges, referees, and court-appointed arbitrators are subject to 
significant and burdensome rules originally intended to govern career judges.  These obligations 
last for a period of at least one year after their appointment and even longer if the case continues 
beyond the original hearing or trial.   
 
The Problem:  The Canons of Judicial Ethics do not provide a mechanism for courts to 
"formally" terminate the obligations of temporary judges, referees or court-appointed arbitrators.  
Worse, the Canons mis-characterize the conditions under which a rebuttable presumption of 
termination arises as a "formal" termination when it is, in fact, an informal or de facto 
termination.  Consequently, these well-meaning attorneys who keep the judicial system operating 
smoothly are burdened with the ethical obligations of career judges although they are practicing 
attorneys for unduly long periods of time.   
 
This Resolution:  This resolution would provide the simple and clear mechanism of written 
notice of termination after the 30-day appeal period lapses for courts to formally terminate 
appointments of volunteer attorneys and properly characterize the rebuttable presumption as an 
"informal" termination. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute, or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Gina Dronet, 1585 Coast Walk, La Jolla, CA 
92037 (858) 454-0577 gd@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE:  Gina Dronet 
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RESOLUTION 7-03-2002 
 
DIGEST 
Appellate Review of Trial Judge Challenges 
Amends Code of Civil Procedure section 170.3 to provide for post-judgment, post-writ appellate review of the 
denial of a judicial challenge.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Identical to Resolution 02-13-2001, which was disapproved. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 170.3 to provide for post-judgment, post-writ appellate 
review of the denial of a judicial challenge.  This resolution should be approved in principle because it would ensure 
meaningful appellate review when a litigant has been deprived of the right to disqualify a judge perceived to be 
biased.  
 
Section 170.6 was enacted in order to promote the integrity and fairness of the judiciary and to ensure the business 
of the courts is conducted in a manner that avoids suspicion of unfairness.  (La Seigneurie U.S. Holdings, Inc. v. 
Superior Court (1994) 29 Cal.App.4th 1500, 1505.)  “The underlying thrust of . . . section 170.6 [is] to grant to the 
litigant a single reasonable opportunity to disqualify a known trial judge.”  (Bouchard v. Insona (1980) 105 
Cal.App.3d 768, 772.)  Thus, where a disqualification motion is timely filed and in proper form, the trial court is 
bound to accept it without further inquiry, even if the court suspects the party is abusing its right to utilize the 
procedure.   
 
Because a court has no discretion to deny a properly brought motion for disqualification, any judgment or orders 
entered after the wrongful denial of a disqualification motion are void.  A party whose section 170.6 motion has 
been denied should therefore be afforded a meaningful opportunity to have that denial reviewed.  If that litigant 
seeks review by means of a petition for writ of mandate or prohibition, and that petition has been denied without a 
finding on the merits, review by way of a post-judgment appeal should be available to ensure the litigant has not 
been subjected to void proceedings.  Limiting the party to review only of judicial misconduct which appears on the 
face of an appellate record is not adequate protection. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend Code of Civil 
Procedure section 170.3 to read as follows: 
 

§170.3  1 
[Subdivisions (a) through (c) remain unchanged.] 2 
(d)  The determination of the question of the disqualification of a judge is not itself an appealable 3 

order and may be reviewed only by a writ of mandate from the appropriate court of appeal sought within 10 4 
days of notice to the parties of the decision and only by the parties to the proceeding.  Such a determination 5 
may be reviewed by a writ of mandate from the Court of Appeal or appellate division of the superior court, 6 
whichever is appropriate, only if such petition is sought within 10 days of notice to the parties of the decision.  7 
Such petition may be sought only by the parties to the proceeding.  If a party has timely filed such a petition for 8 
writ of mandate, and that petition has been denied without the issuance of an order to show cause or alternative 9 
writ, then the determination of the question of the disqualification of a judge may be raised on appeal from any 10 
appealable order or judgment 11 

 
 (Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT:  Orange County Bar Association, Criminal Law Section 
 
STATEMENT OF REASONS 
 
Existing Law:  Under present law, should a judge erroneously fail to honor a challenge, especially a summary 
challenge under section 170.6, as a practical matter that decision is unreviewable. 
 
This Resolution: Amends Code of Civil Procedure section 170.3 to ensure such decisions are reviewable.  
 
The Problem:  Rulings made by a judge following the erroneous failure to honor a peremptory challenge are void.  
(In re Robert P. (1981) 121 Cal.App.3d 36, 43.)   
 
There are two methods of challenging judges in California.  The first is for actual bias or other disqualification, 
pursuant to Code of Civil Procedure section 170.1.   Additionally, every litigant can summarily challenge one judge, 
without proving bias, pursuant to Code of Civil Procedure section 170.6, sometimes called a peremptory challenge.  
 
Prior to 1985, the courts of California determined that an order concerning the qualifications of a judge was not 
itself an appealable order, but such an order could be contested by a pretrial petition for extraordinary writ.  
Additionally, the validity of the order could be reviewed upon appeal from a resulting  judgment, and a void order or 
judgment would be reversed.  (See Reichert v. General Insurance Co. (1968) 68 Cal.2d 822, 825, fn. 1; Oak Grove 
School District v. City Title Insurance Co. (1963) 217 Cal.App.2d 678, 693, fn. 9.) 
 
In 1984, the State Bar sponsored extensive amendments to the procedures for challenging judges.  The Legislature 
enacted those changes as Stats. 1984, chap. 1555, which included the present language of subdivision (d).  That 
language was intended only to guarantee that if a petition for writ was filed, it was filed promp tly. 
 
Despite the Legislature's intent, in 1991 the California Supreme Court interpreted section 170.3(d) to mean that a 
trial court's determination of the qualifications of a judge cannot ever be addressed on appeal, but may be reviewed 
only in a writ petition.  (People  v. Hull (1991) 1 Cal.4th 266.)  If the writ petition is denied, even summarily, then 
there is no further review of the qualifications of the judge whatsoever.  (Later cases have held that, as a matter of 
due process, the actual bias of the trial judge may be advanced on appeal in restricted situations, at least if a 
challenge was filed and peremptory relief was summarily denied.) 
 
Reviewing courts have discretion in writ matters. Since 1991, the vast majority of writ petitions under section 
170.3(d) are summarily denied, without any review of the merits of the petition.  In other words, there is no 
substantive review of the trial judge’s decision.  This is not a problem which is unique to those representing the 
defense in criminal cases.  The lack of substantial review extends to the prosecution as well, and to civil litigants.  
 
If a litigant seeks prompt writ review, that litigant should be entitled to review on the merits, whether in that writ 
action or, if the petition is summarily denied, in a later appeal.  This resolution will give litigants that right.    
 
IMPACT STATEMENT 
 
This proposed resolution does not effect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Donald E. Landis, Jr., Orange County Public Defenders Office, 
Writs and Appeals, 14 Civic Center Plaza, Santa Ana, California 92701, telephone 714-834-2349; fax 714-
834-2729; atao@flash.net 
 
RESPONSIBLE FLOOR DELEGATE: 
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RESOLUTION 7-04-2002

DIGEST
Appellate Review of Trial Judge Challenges
Amends Code of Civil Procedure section 170.3 to provide for post-judgment, post-writ appellate
review of the denial of a judicial challenge. 

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Identical to Resolution 02-13-2001, which was disapproved.

Reasons:
This resolution amends Code of Civil Procedure section 170.3 to provide for post-judgment, post-writ
appellate review of the denial of a judicial challenge.  This resolution should be approved in principle
because it would ensure meaningful appellate review when a litigant has been deprived of the right to
disqualify a judge perceived to be biased. 

Section 170.6 was enacted in order to promote the integrity and fairness of the judiciary and to ensure
the business of the courts is conducted in a manner that avoids suspicion of unfairness.  (La Seigneurie
U.S. Holdings, Inc. v. Superior Court (1994) 29 Cal.App.4th 1500, 1505.)  “The underlying thrust of
. . . section 170.6 [is] to grant to the litigant a single reasonable opportunity to disqualify a known trial
judge.”  (Bouchard v. Insona (1980) 105 Cal.App.3d 768, 772.)  Thus, where a disqualification
motion is timely filed and in proper form, the trial court is bound to accept it without further inquiry,
even if the court suspects the party is abusing its right to utilize the procedure.  

Because a court has no discretion to deny a properly brought motion for disqualification, any judgment
or orders entered after the wrongful denial of a disqualification motion are void.  A party whose section
170.6 motion has been denied should therefore be afforded a meaningful opportunity to have that denial
reviewed.  If that litigant seeks review by means of a petition for writ of mandate or prohibition, and
that petition has been denied without a finding on the merits, review by way of a post-judgment appeal
should be available to ensure the litigant has not been subjected to void proceedings.  Limiting the party
to review only of judicial misconduct which appears on the face of an appellate record is not adequate
protection.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Code of Civil Procedure section 170.6 to read as follows:
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§170.61
(1) Any party shall have the right to challenge the designation of a particular No judge, court2
commissioner, or referee of any superior or municipal court of the State of California to shall try any3
civil or criminal action or special proceeding of any kind or character or nor hear any matter therein4
that involves a contested  issue of law or fact.  where it shall be established as hereinafter provided5
that the judge or court commissioner is prejudiced against any party or attorney or the interest of6
any party or attorney appearing in the action or proceeding.  Such challenge shall be peremptory in7
nature, and may be made either orally or in writing without notice, pursuant to the procedure8
outlined hereinafter.9

(2) Any party to or any attorney appearing in any such action or proceeding may establish10
this prejudice by an oral or written motion without notice supported by affidavit or declaration11
under penalty or perjury or an oral statement under oath that the judge, court commissioner, or12
referee before whom the action or proceeding is pending or to whom it is assigned is prejudiced13
against any such party or attorney or the interest of the party or attorney so that the party or14
attorney cannot or believes that he or she cannot have a fair and impartial trial or hearing before the15
judge, court commissioner, or referee.  Where the judge, other than a judge assigned to the case16
for all purposes, court commissioner, or referee assigned to or who is scheduled to try the cause or17
hear the matter is known at least 10 days before the date set for trial or hearing, the motion shall be18
made at least five days before that date.  If directed to the trial of a cause where there is a master19
calendar, the motion shall be made to the judge supervising the mater calendar not later than the20
time the cause is assigned for trial.  If directed to the trial of a cause that has been assigned to a21
judge for all purposes, the motion shall be made to the assigned judge or to the presiding judge by a22
party within 10 days after notice of the all purpose assignment, or if the party has not yet appeared23
in the action, then within 10 days after the appearance.  If the court in which the action is pending is24
authorized to have no more than one judge and the motion claims that the duly elected or appointed25
judge of the court is prejudiced, the motion shall be made before the expiration of 30 days from the26
date of the first appearance in the action of the party who is making the motion or whose attorney is27
making the motion.  In no event shall any judge, court commissioner, or referee entertain the motion28
if it be made after the drawing of the name of the first juror, or if there be no jury, after the making29
of an opening statement by counsel for plaintiff, or if there is no such statement, then after swearing30
in the first witness or the giving of any evidence or after trial of the cause has otherwise31
commenced.  If the motion is directed to a hearing (other than the trial of a cause), the motion shall32
be made not later than the commencement of the hearing.  In the case of trials or hearing not herein33
specifically provided for, the procedure herein specified shall be followed as nearly as may be.  The34
fact that a judge, court commissioner, or referee has presided at or acted in connection with a35
pretrial conference or other hearing, proceeding or motion prior to trial and not involving a36
determination of contested fact issues relating to the merits shall not preclude the later making of the37
motion provided for herein at the time and in the manner hereinbefore provided.38

A motion under this paragraph may be made following reversal on appeal of a trial court’s39
decision, or following reversal on appeal of a trial court’s final judgment, if the trial judge in the prior40
proceeding is assigned to conduct a new trial on the matter.  Notwithstanding paragraph (3) of this41
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section, the The party who filed the appeal that resulted in the reversal of a final judgment of a trial42
court may make a motion under this section regardless of whether that party or side has previously43
done so.  The motion shall be made within 60 days after the party or the party’s attorney has been44
notified of the assignment.45

(3) Once If the motion is duly presented and the affidavit or declaration under penalty of46
perjury is duly filed or such oral statement under oath is duly made, thereupon and without any47
further act or proof, the judge supervising the master calendar, if any, shall assign some other judge,48
court commissioner, or referee to try the cause or hear the matter.  In other cases, the trial or the49
cause or the hearing of the matter shall be assigned or transferred to another judge, court50
commissioner, or referee of the court in which the trial or matter is pending or, if there is no other51
judge, court commissioner, or referee of the court in which the trial or matter is pending, the Chair52
of the Judicial Council shall assign some other judge, court commissioner, or referee to try the53
cause or hear the matter as promptly as possible.  Except as provided in this section, no party or54
attorney shall be permitted to make more than one such motion in any one action or special55
proceeding pursuant to this section; and in actions or special proceedings where there may be more56
than one plaintiff or similar party or more than one defendant or similar party appearing in the action57
or special proceeding, only one motion for each side may be made in any one action or special58
proceeding.59

(4) Unless required for the convenience of the court or unless good cause is shown, a60
continuance of the trial or hearing shall not be granted by reason of the making of a motion under61
this section.  If a continuance is granted, the cause or matter shall be continued from day to day or62
for other limited periods upon the trial or other calendar and shall be reassigned or transferred to63
trial or hearing as promptly as possible.64

(5) Any affidavit filed pursuant to this section shall be in substantially the following form:65
[ form omitted -- to be deleted]66

(6) Any oral statement under oath or declaration under penalty of perjury made pursuant to67
this section shall include substantially the same contents as the affidavit above.68

(7) Nothing in this section shall affect or limit Section 170 or Title 4 (commencing with69
Section 392) of Part 2, and this section shall be construed as cumulative thereto.70

(68) If any provision of this section or the application to any person or circumstance is held71
invalid, that invalidity shall not affect other provisions or applications of the section that can be given72
effect without the invalid provision or application and to this end the provisions of this section are73
declared to be severable.74

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law:  Provides that parties to a criminal or civil trial, hearing, or other such proceeding may
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challenge the assignment of such matter to a particular judge, commissioner or court referee, if the party
making the challenges makes either an oral or a written declaration under penalty of perjury stating that the
judicial officer is prejudiced against either the party or the attorney such that the party or attorney could not
get a fair trial or hearing from the judicial officer.  Each party is allowed only one such challenge during the
pendency of a matter, and it must be made in advance of the commencement of any such proceeding.

This Resolution:  Would change the law to make the challenge peremptory in nature, thus not requiring the
party to make declaration under penalty of perjury that the judicial officer is prejudiced against the attorney
or her client.

The Problem:  One of the more vexing of legal fictions is the challenge to a judicial officer pursuant to Code
of Civil Procedure Section 170.6.  By requiring the party making the challenge to declare under penalty of
perjury that the judicial officer is “prejudiced” against the party or the party’s counsel, the section sets up an
awkward situation which does a disservice both to the challenger and the challenged.  The imprecision of
the standard of “prejudice” flies in the face of the practical reality of litigation, and implies a trait of judicial
temperament that is frequently untrue.  

As civil and criminal litigators will agree, there are many reasons why a party may wish to challenge a
judge, with “prejudice” being only one possibility.  However, because that is the only standard available,
attorneys face a real and ethical dilemma when it is necessary to challenge a judge based on some other no
less compelling reason.  The reason could be as simple as not wanting to conduct a trial in an inconvenient
location, yet the attorney still must declare “prejudice”.  Additionally, such declarations often lead to
animosity between the bench and bar.  We allow peremptory challenges of jurors for similar reasons. 
There is no reason why a challenge of a bench officer should be treated any differently.  

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Henry Doering, S.F. Public Defender, 555 Seventh St.,
San Francisco, CA 94103; telephone 415-553-9314; email Henry_Doering@ci.sf.ca.us.

RESPONSIBLE FLOOR DELEGATE:  Henry Doering

COUNTERARGUMENT

SACRAMENTO COUNTY BAR ASSOCIATION

This proposal is unconstitutional.  The original version of C.C.P. §170.5 allowed true, peremptory
disqualification of a judge without any stated reason or cause.  The California Supreme Court held that it
violated the separation of powers doctrine“unwarranted and unlawful interference with the constitutional
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and orderly processes of the courts.”  Austin v. Lambert (1938) 11 C.2d 73, 79, 77 P.2d 849; see also
Daigh v. Shaffer (1937) 23 Cal.App.2d 449.

The requirement of an affidavit of prejudice in current §170.6 is not a hollow formality.  It is what makes
the peremptory disqualification procedure constitutional.  Johnson v. Superior Court (1958) 50 Cal.2d 693;
Solberg v. Superior Court (1977) 19 Cal.3d 182.
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RESOLUTION 7-05-2002

DIGEST
Civil Procedure:  Definition of Hearing
Amends Code of Civil Procedure section 17 to define the word “hearing” to mean oral argument and to
require a hearing unless affirmatively waived. 

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE 

History:
Identical to resolution 07-02-00, which was approved as amended.

Reasons: 
This resolution amends Code of Civil Procedure section 17 to define the word “hearing” to mean oral
argument and to require a hearing unless affirmatively waived.  This resolution should be disapproved
because it conflicts with some current statutory procedure and would appear to invalidate tentative
ruling procedures that are used in some counties.

The proponent’s goal of amending the Code of Civil Procedure to clarify that oral argument of motions
is a right which may not be denied unless waived by the parties is a laudable cause. Nevertheless, the
current resolution is flawed because it would create two unintended conflicts with other laws. First, it
would conflict with certain statutory procedures (e.g. motions for reconsideration) in which a court is
specifically authorized to proceed without oral argument. Second, it would conflict with the tentative
ruling practice authorized by California Rules of Court, rule 324, since failure to notify the court and
opposing counsel that one intends to appear and argue is neither an “affirmative waiver” nor a failure to
file opposition. A court rule that conflicts with a statute is invalid to the extent of the conflict.  (Cal.
Const., Art. VI, §6; Iverson v. Superior Court (1985) 167 Cal.App.3d 544, 548.) Thus the
proposed amendment, if adopted, would invalidate the waiver provisions of Rule 324, a critical part of
the tentative ruling procedure.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Code of Civil Procedure section 17 to read as follows:

§171
Words used in this code in the present tense include the future as well as the2

present;  words used in the masculine gender include the feminine and neuter; the3
singular number includes the plural and the plural the singular;  the word "person"4
includes a corporation as well as a natural person;  the word "county" includes "city and5
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county";  and the words "judicial district" include "city and county";  writing includes6
printing and typewriting;  oath includes affirmation or declaration;  and every mode of7
oral statement, under oath or affirmation, is embraced by the term "testify," and every8
written one in the term "depose";  signature or subscription includes mark, when the9
person cannot write, his or her name or her being written near it by a person who writes10
his or her own name as a witness;  provided, that when a signature is by mark it must, in11
order that the same may be acknowledged or may serve as the signature to any sworn12
statement, be witnessed by two persons who must subscribe their own names as13
witness thereto.14
The following words have in this code the signification attached to them in this section, unless15
otherwise apparent from the context:16

(Subdivisions 1 through 10 remain unchanged.)17
11. The word “hearing,” when applied to any demurrer, motion or order to18

show cause, signifies oral argument by moving and opposing parties on a record19
amenable to written transcription which shall be had unless affirmatively waived by the20
moving party or waived by the opposing party through failure to file written opposition21
to such demurrer, motion or order to show cause.22

(Proposed new language underlined;  language to be deleted stricken.)

PROPONENT:  Bar Association of Northern San Diego County

STATEMENT OF REASONS

Existing Law:  In Hobbs v. Weiss (4th Dist., 1999) 73 Cal.App.4th 76, the Fourth District Court of
Appeal, Division Three noted, at 78, that the term “hearing” is not defined in the Code of Civil
Procedure.  Although this has not been a problem since the Code of Civil Procedure was enacted,
recent technological developments, together with the staggering caseloads maintained by civil
independent calendar judges in certain counties have resulted in procedures where certain trial judges
exercise discretion to issue final rulings in law and motion matters which specifically disallow oral
argument.  Division Three of the Fourth District Court of Appeal has held in not less than three
published cases, Hobbs v. Weiss, supra,73 Cal.App.4th 76;   Mediterranean Construction Company
v. State Farm Fire and Casualty (4th Dist., 1998) 86 Cal.App.4th 257;  and Gwartz v. Superior Court
(4th Dist., 1999) 71 Cal.App.4th 480 that hearings mentioned in Code of Civil Procedure provisions
regarding substantive motions contemplate oral argument.

This Resolution:  Would add a new eleventh subdivision to Code of Civil Procedure section 17 to
specify the definition of “hearing” to include a right to oral argument which could only be waived by an
affirmative act of the moving party or the failure to file opposition by the responding party.

The Problem:  Some trial courts are interpreting dictum in Sweat v. Hollister (1995) 37 Cal.App.4th
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603 (disapproved on another point in Santisas v. Goodin (1998) 17 Cal.4th 599, 609, fn. 5,) to the
effect that a trial court may decline to hear oral argument in law and motion matters, as a basis for
issuing formal rulings in civil law and motion matters which specifically state that oral argument is not
allowed.  The effect of this is that the responding party is deprived of the ability to respond to anything
the moving party places in the reply documentation or the court asserts independently, and the parties
are deprived of the ability to attempt to dissuade the trial court from making an erroneous ruling.  This
resolution would clarify the ability of counsel for the respective parties to have an opportunity to present
oral argument on the record to assure that the trial court is fully aware of the implications of any
tentative rulings it may issue, and to complete the record in the event an appeal is necessary.

This Resolution is identical to Resolution number __-__-1999, which became a part of the State Bar’s
legislative agenda, but was tabled in light of amendments to California Rules of Court, rule 324, which
some thought would solve the problem.  The problem has not been solved, at least in Southern
California, where some state trial court judges still believe they have discretion to disallow oral
argument despite the adjustments to rule 324.

IMPACT STATEMENT

This proposed resolution would impact California Rule of Court 324, to the extent it might be
interpreted to permit a trial court to issue a tentative ruling which precludes oral argument.

AUTHOR AND PERMANENT CONTACT:  David R. Moore, MOORE & SKILJAN, 7700
El Camino Real, Suite 207, Carlsbad, CA   92009 (760) 944-7700

RESPONSIBLE FLOOR DELEGATE:  David R. Moore, MOORE & SKILJAN, 7700 El
Camino Real, Suite 207, Carlsbad, CA   92009 (760) 944-7700.

COUNTERARGUMENT 

BEVERLY HILLS BAR ASSOCIATION

The proposed amendment of Code of Civil Procedure §17 should be opposed as unnecessary.  In an
effort to secure the compliance of recalcitrant trial court judges with the mandate of the appellate court,
as if that mandate were insufficient, this resolution proposes to add a completely unnecessary and
overly broad provision to the Code of Civil Procedure. In addition, as the appellate decisions the
proponent cites are at least three years old, there is no indication that this continues to be a problem.
Finally, there is no need to overturn long-standing rules of practice in the family law courts to
accomplish the result the proponent seeks. This resolution is ill conceived and should be defeated.
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RESOLUTION 7-06-2002 
 
DIGEST 
Mediator Requirements:  Qualifications and Disclosures  
Adds sections 1803 and 1804 to the Code of Civil Procedure to require that mediators disclose all relationships they 
have with parties and decline the case if any party objects or if the conflicts are clear and substantial. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Assembly Bills 2574, 2656, and 3029. 
 
Reasons: 
This resolution adds sections 1803 and 1804 to the Code of Civil Procedure to require that mediators disclose all 
relationships they have with parties and decline the case if any party objects or if the conflicts are clear and 
substantial.  This resolution should be disapproved because the disclosure mandated is overbroad and because 
informed parties should be able to choose biased mediators. 
 
The proposed disclosure standard goes too far.  For example, it appears to require a mediator to disclose that the 
mediator’s niece’s spouse previously worked at the insurance company for one of the parties.  If mediators must 
identify and report such remote connections, the cost of their services will presumably increase for naught.  They 
should not be required to any relationships except known connections that a reasonable person would consider 
potentially material.   
 
The disqualification requirement is also unjustifiably rigid.  Assuming proper disclosure, parties should have the 
right to use a mediator no matter what his or her connections.  Unlike arbitrators or private judges, mediators cannot 
impose an outcome.  They are engaged to facilitate settlement.  For that purpose, a party might prefer someone who 
(by virtue of the mediator’s known sympathies) could more readily influence adversaries. 
 
SECTION/COMMITTEE REPORTS 
 
Standing Committee on ADR of the State Bar of California 
Recommend:  Disapprove 
Reasons: 
The ADR committee recognizes that lack of statewide ethical guidelines dealing with disclosure of potential 
conflicts may encourage abuse, and consequent loss of public confidence in mediation.  Effective regulation, 
however, should follow responsible, deliberate, and competent analysis. For example, the Judicial Council's 
recently-adopted [April 19, 2002] Rules of Conduct for mediators in court-connected programs for civil cases were 
the culmination of nearly three years' study by judges, court-related ADR program administrators, mediators, 
attorneys and academicians. And these Rules did not deal with the much broader application of disclosure 
requirements in private, consensual mediations outside the court system. 
 
The proposed resolution, while ambitious and motivated by obvious good intentions, appears to address a single 
problem,  "disclosure by mediators of conflicts of interest," only to create much larger problems.  These problems 
arise in the proposal's vague, sometimes unusual, terminology, and by attempting to address disclosure requirements 
without considering other equally compelling ethics issues.   
 
Vagueness in terminology appears initially in the proposal's definitions: 
 

  "Oral Agreement" is to be governed by definitions in the Evidence Code, but the term does not appear 
elsewhere in the proposed Resolution.  

   "Disputants"  are persons "who have legal rights and duties to participate in mediation and reach a 
mutually acceptable agreement."  Disputants, except in mandated court mediation progra ms, have no "duty"  to 
participate in mediation and certainly no duty to "reach a mutually acceptable agreement." 

 
Under Principals of Neutrality, the Resolution language requires the mediator to be "competent,"  but does 

not explain whether the term refers to legal/subject matter competence and/or the ability to conduct a mediation; nor, 



7-06-2 

who decides whether the mediator is competent. 
 
   Further examples of fatal ambiguity are the use of the concepts "maintain the mediator's position," "meet 

all mediation commitments," "predictable" future suspect relationships, "management-level employee," "effective 
record-keeping system," "reasonably known"  disputants and attorneys, and "clear and substantial" required 
disclosures mandating mediator withdrawal "irrespective of the disputants' desires." 
 
The requirement to make all disclosures "in writing" fails to consider the varied circumstances in which mediation is 
used, including peer mediations on school grounds.  The requirement to disclose the "true names"  of all disputants 
of prior mediations or arbitrations under specified circumstances is a likely violation of confidentiality principles 
despite excusing disclosure of disputants "not conducting business." 

 
In sum, the proposed Resolution creates regulations and sanctions for a currently unregulated process without the 
benefit of comprehensive analysis. Its language, whether clear or vague, will create unintended liability exposure for 
mediators where none before existed. The proposal will allow disgruntled disputants with post-decision regret to 
attempt to set aside settlements for the slightest alleged violations and seek damages. The proposed sanctions will 
require admissibility of confidential communication of a mediation or mediation consultation in order to prove 
violations, thereby undermining the confidentiality provisions of the Evidence Code.  These consequences will  
“chill” the growth of mediation, increase costs of mediation, and ultimately reduce access to an affordable 
alternative to litigation. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to add sections 1803 and 
1804 to the Code of Civil Procedure to read as follows: 

 
§1803. Definitions. 1 

For purposes of this Chapter: 2 
(A)  “Mediation”, “Mediator”, and “Oral Agreement” shall be governed by the definitions in 3 

Division 9, Chapter 2 of the Evidence Code.  4 
(B)  "Disputants" mean natural or artificial persons who have legal rights and duties to participate in 5 

mediation and reach a mutually acceptable agreement. 6 
(C) "Family" means the mediator's spouse or a person within the third degree of 7 

relationship to the mediator or the mediator's spouse, or the spouse of such person. 8 
 9 
§1804.  10 

(A) Principles of Neutrality:  11 
(1) A mediator shall be honest, impartial, and free from favoritism or bias in word, action, and 12 

appearance.  13 
(2)  A mediator shall not give or accept any property of value, directly or indirectly, for the referral 14 

of cases. 15 
(3)  A mediator shall be competent to handle the matters under dispute. If a case is beyond the 16 

mediator’s competence, the mediator shall decline the case or withdraw from the case, seek appropriate 17 
assistance, or obtain the informed written consent of all parties to serve. 18 

(4) A mediator shall maintain the integrity of the mediator’s position and shall not be influenced by 19 
outside pressure, fear of criticism or self-interest. 20 

(5) A mediator accepting an appointment must be able to and shall act promptly to meet all 21 
mediation commitments in a timely manner.  22 

(B) Required Disclosures  means all reasonably known current, past or predictable future: 23 
(1) business, professional, or close personal relationships the mediator, including the mediator's firm 24 

or family, has with the (a) disputants, including all instances in which the mediator, including the mediator's 25 
firm or family, is now or has provided any services for any disputant or adverse to any disputant; (b) 26 
disputants, lawyers, law firms, and insurers representing a disputant; or, 27 

(2) financial interest the mediator, including the mediator’s firm or family, has in any disputant or in 28 
the subject of the dispute; or, 29 

(3) business, professional, or close personal relationships the mediator, including the mediator’s 30 
firm or family, has with an officer or management-level employee of a disputant, or with an individual 31 
representing a disputant; or, 32 
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(4) circumstances that might reasonably raise a question under subdivision A. 33 
(C) Disclosure - Procedure: The mediator shall in writing indicate the absence or presence of any 34 

required disclosures. Where the mediator provides required disclosures the mediator shall disclose in writing 35 
the following where applicable: 36 

(1) Where a disputant to a proposed mediation is also a disputant to a prior or pending mediation or 37 
arbitration of the neutral within the prior five years, the mediator shall disclose the following for each such 38 
prior or pending case: (i) the date the case closed unless the case is not closed in which instance the date 39 
opened; (ii) the names of all disputants, provided that the true names for any individuals not conducting 40 
business and not a disputant to the proposed mediation shall be described only by their role ("claimant" or 41 
respondent"); and (iii) the names and representative interest of the lawyers and their law firms, if any. 42 

(2) In all other instances the specific circumstances constituting the required disclosures;  43 
(3) If the mediator fails to make required disclosures as required herein the mediator shall decline 44 

the case or withdraw from the case.   45 
(4) The mediator shall utilize an effective record keeping system to identify required disclosures and 46 

make all reasonable efforts to learn of facts warranting required disclosures.  47 
(D) Disclosure - Timing: 48 
(1) The mediator shall in writing indicate the absence or presence of any required disclosures as 49 

soon as possible following appointment or proposed appointment, but in all cases prior to convening the 50 
mediation.  51 

(2) The mediator’s duty to disclose continues during the mediation process and shall be made orally 52 
or in writing, as circumstances permit, as soon as possible within 72 hours after the mediator becomes aware 53 
of any required disclosures. 54 

(3) The duty to make required disclosures runs to reasonably known disputants or their reasonably 55 
known counsel, and to the court or other referring organization if required by such court or organization.  56 

(4) After making required disclosures the mediator shall decline the case or withdraw from the case 57 
unless all disputants agree to retain or continue to retain the mediator. However, a mediator shall decline the 58 
case or withdraw from the case where there are clear and substantial required disclosures irrespective of the 59 
disputants' desires. 60 

(E) Public Education: Disputants and their counsel who use mediation to resolve disputes have the 61 
right to know of required disclosures so they may make informed decisions in selecting mediators. The fact 62 
and nature of this Mediation Disclosure Act shall be provided to Disputants and their counsel as follows: 63 

(1) Mediators who directly contract with disputants and/or their counsel for mediation services shall 64 
provide in separate writing or in their written communications, in 12-point bold font, the following: 65 
"Disputants to mediation have the right that mediators disclose in writing the absence or presence of any 66 
conflicts of interest [Code of Civil Procedure 1803-1804]. Upon request a copy of the Mediation Disclosure 67 
Act will be provided to you."  68 

(2) Community Mediation Organizations which provide or arrange to provide mediation services for 69 
disputants who often utilize the organization's facilities may, as an alternative or supplement to the notice in 70 
section E (1), conspicuously and prominently post in their facilities the following message: "Disputants to 71 
mediation have the right that mediators disclose in writing the absence or presence of any conflicts of interest 72 
[Code of Civil Procedure 1803-1804]. Upon request a copy of the Mediation Disclosure Act will be provided 73 
to you."  74 

(3) All other organizations which provide or arrange to provide mediation services for Disputants 75 
and/or their counsel, shall provide in separate writing or in their written communications, in 12-point bold 76 
font, the following: "Disputants to mediation have the right that mediators disclose in writing the absence or 77 
presence of any conflicts of interest [Code of Civil Procedure 1803-1804]. Upon request a copy of the 78 
Mediation Disclosure Act will be provided to you."  79 

(F) Remedies: Disputants to mediation who sustain damage as a result of any violation of this 80 
Chapter shall have such remedies as are provided in law or equity.  Where there has been a finding that the 81 
mediator's violations of the Mediation Disclosure Act were willful or repetitious, the court may additionally 82 
impose the following sanctions it finds suitable to protect the public’s interest: 83 

(1) suspension from providing any mediation services, not to exceed 12 months per single case 84 
encounter; and/or 85 

(2) public reproval published in a state-sponsored ADR web site. 86 
 

 (Proposed new language underlined; language to be deleted stricken.) 
 

PROPONENT:  Beverly Hills Bar Association 



7-06-4 

 
STATEMENT OF REASONS  

 
Existing Law:  There is currently no law requiring mediators handling private, consensual mediation to disclose 
conflicts of interest. 

 
This Resolution:  This resolution requires private mediators to disclose conflicts of interest.  This will encourage 
greater utilization of and support for private mediation, resulting in the reduction of costs to disputants and 
taxpayers.  

 
The Problem:  Many federal, state and local laws, and private non-profit organizations, mandate or encourage 
mediation as a dispute resolution process.  Mediator impartiality and independence is core to the growth and 
acceptance of mediation as the process of choice in resolving disputes.  At stake is public trust in the justice system. 
Parties are encouraged by law and practice to reveal themselves, particularly in private caucus.  If a party or counsel 
has the slightest doubt of mediator impartiality, their confidence and willingness to reveal vital information will be 
impaired, and we will have not openness in mediation but inhibition resulting in deficient process and inferior 
outcomes. 

 
Parties want high quality resolution of their disputes. That requires a system that is accessible, affordable, 
comprehensible, user-friendly, and speedy so whatever the outcome the parties and lawyers can depart assured that a 
competent neutral has listened to and responded with courtesy, respect and sensitivity.   

 
Parties to a dispute and their lawyers are increasingly demanding more information about the processes and the 
persons who serve them. A dispute resolution system must therefore assure that reliable information is readily 
available to the parties and lawyers to enable them to knowledgeably participate in and influence the process. 
Without education and information, the expectations of the parties and lawyers will be unrealistic with attendant 
surprise, frustration and dissatisfaction. This resolution seeks to assure such information is available. 

 
IMPACT STATEMENT:  This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Warren I. Wolfe, 16060 Ventura Blvd., Suite 342, Encino, CA 
91436; (818) 981-9140; wiwolfe@adrsol.com 
 
RESPONSIBLE FLOOR DELEGATE:  Warren I. Wolfe 
 
COUNTERARGUMENT 
 
CONTRA COSTA COUNTY BAR ASSOCIATION 
 
The ideal that mediators disclose relevant connections and generally be impartial is laudable, but this resolution goes 
much too far.  First, the proposed disclosure standard is overbroad.  For example, it would impose a duty to discover 
and report past relationships between a spouse’s great uncle and the law firm representing a party.  Researching and 
describing such remote connections is wasteful; mandating the exercise would create a trap for the unwary and could 
cripple court-sponsored pro bono mediator services.  Mediators should simply report all plausibly influential 
connections of which they are actually aware.   
 
The resolution also goes astray by absolutely disqualifying a mediator if “there are clear and substantial required 
disclosures,” even though the parties are fully informed and still want a particular facilitator’s assistance.  Given fair 
disclosure, parties should have discretion to select anybody they think can help them, especially because mediators 
(unlike arbitrators) cannot impose any determination or award and are hired only to encourage consensual 
resolution.  Suppose for instance that liability is very weak but plaintiff’s counsel seems oblivious; the defendant 
might want a recognized pro-plaintiff mediator, who would on that account be more likely to sober up the claimants. 
  
 
Finally, the resolution strikes the wrong note by requiring that mediators be “competent to handle the matters under 
dispute” and suggesting that a violation would be actionable as mediation malpractice.  Mediator competence is a 
troublesome concept because it suggests more precision and science than the process permits.  There are diverse 
approaches to fostering settlement, and no easy way to know what will work in a particular case.  The enterprise 
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calls for creativity and experimentation and—short of violating confidences —little that would clearly be “wrong” 
(except in hindsight, when it doesn’t help).  By enshrining a notion of objective “competence” to mediate specific 
matters, one could create unjustified expectations, stifle novel techniques, and (ironically) invite collateral litigation 
over the adequacy of mediation services. 
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RESOLUTION 7-07-2002 
 
DIGEST 
Arbitration: Award Supported by Law and Evidence 
Amends Code of Civil Procedure section 1296 to provide that the parties to any commercial contract may agree that 
an arbitrator’s award must be supported by law and substantial evidence. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1296 to provide that the parties to any commercial contract 
may agree that an arbitrator’s award must be supported by law and substantial evidence. This resolution should be 
approved in principle because there is no reason to afford greater rights and protections to parties to public 
construction contracts than to parties to any other type of commercial contract.  
 
Code of Civil Procedure section 1296 allows parties to construction contracts involving a public agency to agree that 
an arbitrator’s decision regarding such contract must be supported by law and substantial evidence. For all other 
contracts, recent case law (Crowell v. Downey Community Hospital Foundation  (2002) 95 Cal App.4th 730) has 
invalidated such provisions on the grounds that they are contrary to the intent of the California Arbitration Act and 
inject a level of judicial scrutiny that was deliberately omitted by the Legislature when it limited section 1296 to 
public works contracts. 
 
The right to have a decision supported by law and substantial evidence is an important due process right that parties 
should not be forced to waive merely because they elect to have contractual arbitration.  If both parties agree to 
arbitration on those terms, their agreement should be enforceable. 
 
SECTION/COMMITTEE REPORTS 
 
THE STATE BAR OF CALIFORNIA (Office of Mandatory Fee Arbitration) 
Recommendation:  DISAPPROVE 
Reasons: 
The State Bar disapproves resolution 07-07-2002 unless clarification is made to the proposed statutory amendment 
to exclude attorney retainer agreements. 
 
Under the Mandatory Fee Arbitration (“MFA”) statutory scheme  [Business & Professions Code section 6200 et 
seq.], parties are entitled to resolve attorney fee disputes through arbitration as a lower cost and speedier alternative 
to litigation.  If the client requests fee arbitration, it is mandatory for the attorney.  If the parties agree to binding fee 
arbitration, the award may be vacated only on very limited grounds set forth in Code of Civil Procedure 1286.2.  
Those grounds cover gross abuses of justice by the arbitrator, such as the award was procured by corruption or fraud 
or that substantial prejudice resulted from misconduct of the arbitrator. 
 
Currently, the MFA statutes do not contain an express requirement that the arbitration award be supported by law 
and substantial evidence.  Business & Professions Code section 6203 subdivision (a) states that the award “…shall 
include a determination of all the questions submitted to the arbitrators, the decision of which is necessary in order 
to determine the controversy.” 
 
If Resolution 07-07-2002 recommending an amendment to Code of Civil Procedure section 1296 is not intended to 
apply to attorney fee agreements and MFA arbitrations conducted pursuant to Business & Professions Code section 
6200 et seq., then the Resolution should explicitly clarify that exclusion.  Absent an express exclusion, staff is 
concerned that, based on the proposed amendment which permits any contract to contain the suggested arbitration 
clause, an attorney’s retainer agreement may include an arbitration clause requiring that a fee arbitration award be 
supported by law and substantial evidence.  As such, the attorney could avail him or herself of a potential ground for 
vacating a binding fee award on a ground other than those delineated in Code of Civil Procedure section 1286.2.  
This would have the undesirable effect of allowing a party to vacate a binding fee arbitration award, perhaps one 
that required a refund of fees from the attorney to the client, that would otherwise not be available. 
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It is also suggested that if this resolution proceeds, consideration be given to including a provision that if a party 
seeks to vacate a binding fee arbitration award on the grounds that it is not supported by substantial evidence or that 
it is based on an error of law, and if that party does not prevail on that issue in court, that party shall be liable for the 
reasonable attorneys fees and costs incurred by the opposing party in defending against the motion to vacate the 
award. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend Code of Civil 
Procedure section 1296 to read as follows: 

 
§1296 1 
 The parties to a any construction contract with a public agency may expressly agree in writing that in 2 
any arbitration to resolve a dispute relating to the contract, the arbitrator’s award shall be supported by law 3 
and substantial evidence.  If the agreement so provides, a court shall, subject to Section 1286.4, vacate the 4 
award if after review of the award it determines either that the award is not supported by substantial evidence 5 
or that it is based on an error of law. 6 

 
(Proposed new language underlined; language to be deleted stricken.) 
 

PROPONENT:  William M. Bush, Alan J. Crivaro, Lei Lei Wang Ekvall, Grace E. Emery, Kim R. Hubbard, W. 
Patrick O’Keefe, Jr., David L. Kennelly, Homer L. McCormick, Edmond A. Schlatter, and Robert C. Unetic. 

 



7-07-3 
 

STATEMENT OF REASONS 
 
Existing Law:  On January 28, 2002 the Second Appellate District of the Court of Appeal held, in Crowell v. 
Downey Community Hospital Foundation , 95 Cal.App.4th 730, that an arbitration agreement providing that the 
arbitrator was required to prepare written findings of fact and conclusions of law which “shall be supported by law 
and substantial evidence” is unenforceable, since the California Arbitration Statute does not confer jurisdiction upon 
the Court to review arbitration decisions, except in cases dealing with construction contracts with a public agency, as 
is presently authorized in Code of Civil Procedure Section 1296. 
 
This Resolution:  This resolution amends the Arbitration Statute to provide that the parties may expressly agree in 
writing that the arbitrator’s award must be supported by law and substantial evidence in any type of contract, instead 
of just construction contracts with public agencies. 
 
The Problem:  Contractual arbitration clauses have consumed the commercial world, particularly with respect to 
contracts providing for personal services.  Case law has established that an arbitrator (1) is not required to have any 
particular qualifications, (2) is not required to base the decision upon California law, (3) is not required to render a 
statement of decision, and (4) may render decisions that are final, binding and not reviewable anyone.  More 
sophisticated parties tend to include in the arbitration clause a provision that the arbitrator be required to follow the 
law, and that the decision of the arbitrator shall be reviewable by a court of law.  With this assurance, parties are 
able to more accurately predict the outcome of a dispute regarding the agreement, since the outcome will be 
determined by well-established maxims of law.  Without this assurance, the outcome of a dispute is totally 
unpredictable.  The arbitration process does help take the burden off from the Court, and should be encouraged.  
However, the parties should be able to reserve the right to have their dispute decided in accordance with the law if 
they wish to do so.  The alternative is to have no arbitration clause in the agreement whatsoever, which means that a 
dispute on the agreement must be decided by the Court.  The dissent in Crowell v. Downey Community Hospital 
Foundation  (which is incorporated herein by reference) makes a compelling argument why this resolution should be 
approved.   
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  W. Patrick O’Keefe, Jr., 505 South Main Street, Suite 720, 
Orange, California 92868, 714-558-1775, (f) 714-558-0216, wpolaw@msn.com 
 
RESPONSIBLE FLOOR DELEGATE:  W. Patrick O’Keefe, Jr. 
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RESOLUTION 7-08-2002 
 
DIGEST 
Arbitration Awards: Vacating for Errors of Law 
Amends Code of Civil Procedure section 1286.2 to allow the superior court to vacate an arbitration award based 
upon the arbitrators’ prejudicial error of law. 
 
RESOLUTION COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE 
 
Reasons 
This resolution amends Code of Civil Procedure section 1286.2 to allow the superior court to vacate an arbitration 
award based upon the arbitrators’ prejudicial error of law. This resolution should be approved in principle because it 
would enhance the quality of the results of arbitration by requiring that the awards comply with the substantive law 
of the area being arbitrated. 
 
Existing law denies the superior court jurisdiction to vacate an arbitration award even when the award is based upon 
a manifest error in the interpretation or application of the substantive field of law  of dispute arbitrated.  (Moncharsh 
v. Heily & Blasé (1992) 3 Cal.4th 1.)  That case held, among other things, that the parties to an arbitration award 
entered into it freely knowing the consequences, that there is a strong public policy in California favoring 
arbitration, and that arbitrators need not follow existing law but, instead, can follow equity and good sense in 
making an award.   
 
Whether parties enter into arbitration agreements freely and voluntarily is the subject of much debate.  Moreover, 
the premise that parties agree to arbitration with the understanding that the award need not be based on either the 
law or the evidence is doubtful at best.  Besides, requiring the superior court to confirm arbitration awards that are 
violative of substantive law and that cause substantial harm subverts the ultimate end of the law: to achieve justice.  
(See Justice Kennard’s dissent in Moncharsh v. Heily & Blasé, supra .) 
 
SECTION/COMMITTEE REPORTS 
 
COMMITTEE ON ADMINISTRATION OF JUSTICE 
Recommend:  Disapprove 
Reasons: 
This proposal would add a subpart to section 1286.2 of the Code of Civil Procedure to mandate that a court must 
vacate an arbitration award if the court determines that the arbitrator or arbitrators made a prejudicial error of law. 

Existing law provides:  “ ‘[A]rbitration awards are generally immune from judicial review . . . .’  (Nogueiro  v. 
Kaiser Foundation Hospitals (1988) 203 Cal.App.3d 1192, 1195.)”  (Moncharsh v. Heily & Blase (1992) 3 Cal.4th 
1, 11.)  “[I]t is the general rule that, ‘The merits of the controversy between the parties are not subject to judicial 
review.’  [Citations.]  More specifically, courts will not review the validity of the arbitrator’s reasoning.”  (Ibid.; see 
Advanced Micro Devices, Inc. v. Intel Corp. (1994) 9 Cal. 4th 362.)  “The arbitrator’s decision should be the end, 
not the beginning, of the dispute.  [Citation.]  Expanding the availability of judicial review of such decisions ‘would 
tend to deprive the parties to the arbitration agreement of the very advantages the process is intended to produce.’ ”  
(Moncharsh v. Heily & Blase, supra , 3 Cal.4th at pp. 10–11.)  “Moreover, ‘[a]rbitrators, unless specifically required 
to act in conformity with rules of law, may base their decision on broad principles of justice and equity, and in doing 
so may expressly or impliedly reject a claim that a party might successfully have asserted in a judicial action.’  
(Sapp v. Barenfeld (1949) 34 Cal.2d 515, 523 . . . .)  As early as 1852, this court recognized that, ‘The arbitrators are 
not bound to award on principles of dry law, but may decide on principles of equity and good conscience, and make 
their award ex aequo et bono  [according to what is just and good].’  (Muldrow v. Norris (1852) 2 Cal. 74, 77.)  ‘As a 
consequence, arbitration awards are generally immune from judicial review. . . .’  (Nogueiro v. Kaiser Foundation 
Hospitals (1988) 203 Cal.App.3d 1192, 1195. . . .).”  (Moncharsh v. Heily & Blase, supra , 3 Cal.4th at pp. 10–11.) 

This proposal would subject many arbitration awards to judicial review for errors of law.  Since arbitrators in many 
arbitration contexts are not attorneys, many awards could be challenged because they do not follow “principles of 
dry law.”  This proposal would provide a mechanism that would increase the cost of arbitration and deprive the 
parties of finality after an exp editious and inexpensive arbitration proceeding.  The Committee accordingly 
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recommends disapproval. 
 
California State Bar Committee on Alternative Dispute Resolution 
Recommend:  DISAPPROVE 
Reasons: 
The California State Bar Committee on Alternative Dispute Resolution recommends that the Conference of 
Delegates “Disapprove”  Resolution No. 07-08-2002.  This Resolution seeks to expand the grounds upon which a 
court may vacate an arbitration award under the California Arbitration Act.  The Committee believes that the 
proposed changes would completely undermine the Act and eliminate the system of arbitration that was envisioned 
by the Legislature. The Committee’s recommendation to “Disapprove” the Resolution  is based on the following:   
 
1)  The Resolution fails to take into account that arbitration under the California Arbitration Act was never intended 
to replace the judicial process.  Arbitration was designed to be an “alternative” form of dispute resolution.  In 
Moncharsh, the Supreme Court’s most expansive discussion of the review of arbitration awards, the Court reviewed 
nearly 150 years of legal history in California.  In so doing, it observed that arbitrators are not ordinarily constrained 
to decide according to the rule of law. The proposed Resolution fails to recognize an arbitrator’s discretion to use his 
or her experience or particular knowledge of the parties interests to fashion an equitable award.       
 
2)  The legislative intent of the California Arbitration Act is to provide a less costly form of resolution without the 
delays often experienced through the court system. A benefit of the Act is that it provides needed relief to an already 
overburdened court system. The proposed resolution would have the opposite effect by negating the finality of 
arbitration decisions and increasing costs. Those unhappy with their arbitration awards would be marching to the 
court house steps for relief.  Parties will request review as a matter of delay or to negotiate a different settlement. 
Arbitration proceedings would become more costly as parties demand court reporters to be present in preparation for 
later court review. 
 
3)  If adopted into legislation, the proposed Resolution would effect a fundamental change to what arbitration was 
intended to be.  Access to relief for disenfranchised groups and individuals will be severely impacted.  Those with 
limited resources who have traditionally had no access to the court system will now be left without access to 
arbitration as well.   
 
4)  The Committee agrees with the Supreme Court decision in Moncharsh.  It supports the Court in its finding that 
the California Arbitration Act represents a comprehensive statutory scheme regulating private arbitration in this 
state, and that a court cannot set aside an arbitrator’s award to correct an error of law.  The Court acknowledged that 
one of the clear purposes of the Act is to encourage those who wish to avoid delays to obtain relief in a tribunal of 
their own choosing. The expansion of  the availability of judicial review of arbitration decisions would deprive 
parties of the very advantages the process is intended to produce.    
 
For the reasons stated above, the State Bar Committee on Alternative Dispute Resolution recommends that the 
Conference of Delegates “Disapprove” the Resolution 07-08-2002. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to amend Code of Civil 
Procedure section 1286.2 as follows: 
 

§1286.2 1 
(a) Subject to Section 1286.4, the court shall vacate the award if the court determines any of the 2 

following: 3 
(1) The award was procured by corruption, fraud or other undue means. 4 
(2) There was corruption in any of the arbitrators. 5 
(3) The rights of the party were substantially prejudiced by misconduct of a neutral arbitrator. 6 
(4) The arbitrators exceeded their powers and the award cannot be corrected without affecting the 7 

merits of the decision upon the controversy submitted. 8 



7-08-3 

(5) The rights of the party were substantially prejudiced by the refusal of the arbitrators to 9 
postpone the hearing upon sufficient cause being shown therefor or by the refusal of the arbitrators to hear 10 
evidence material to the controversy or by other conduct of the arbitrators contrary to the provisions of this 11 
title. 12 

(6)  An arbitrator making the award either:  (A) failed to disclose within the time required for 13 
disclosure a ground for disqualification of which the arbitrator was then aware; or (B) was subject to 14 
disqualification upon grounds specified in Section 1281.9, but failed upon receipt of timely demand to 15 
disqualify himself or herself as required by that provision.  However, this subdivision does not apply to 16 
arbitration proceedings conducted under a collective bargaining agreement between employers and 17 
employees or between their respective representatives.   18 

(7)  The arbitrator or arbitrators made a prejudicial error of law. 19 
(b)  Petitions to vacate an arbitration award pursuant to Section 1285 are subject to the provisions 20 

of Section 128.7 21 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS   
 
Existing Law:  Under existing law, the Superior Court has no jurisdiction to correct a prejudicial error of law by an 
arbitrator. Moncharsh v. Heily & Blasé (1992) 3 Cal.4th 1; Alexander v. Blue Cross of California (2001) 88 Cal. 
App.4th 1082.  
 
This Resolution:  If the Superior Court is allowed to review awards for a prejudicial error of law, most arbitrations, 
like most trials, will end where they begin. Only in the most egregious cases will a petition to vacate be filed. Our 
entire legal system is based on layers of review to ensure that prejudicial errors of law can be corrected and public 
policy enunciated for the benefit of all the citizens. For the average citizen, arbitration is currently a maze that ends 
in a cul-de-sac of arbitrariness.  There should be relief available for those instances when the arbitrator makes a 
prejudicial error of law. It’s only fair. 
 
The Problem:  Arbitration was sold wholesale to the public and the legal profession as a quick, efficient, low-cost 
way to resolve disputes.  In return, the public gave up important rights, e.g., the right to a jury trial and the right to 
appeal. The subsequent reality is an arbitration industry that threatens to overwhelm traditional methods of dispute 
resolution. It has turned out to be neither quick, efficient nor inexpensive. Many of the most competent members of 
the judiciary have abandoned the courts for the more lucrative field of arbitration. Because of the Supreme Court’s 
abhorrence of increased case loads, justice is blind to the most heinous perversions.  
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Robert H. Lynn, Lynn, Stock & Stephens, LLP, 2445 Fifth 
Avenue, St. 330, San Diego, CA 92101, (619) 234-5488, rlynn@lsslawfirm.com  
 
RESPONSIBLE FLOOR DELEGATE:  Robert H. Lynn 
 
COUNTERARGUMENT 
 
ORANGE COUNTY BAR ASSOCIATION 
 
The Arbitration Act was enacted to provide a format for parties to resolve their disputes expeditiously and  without 
the expense involved in litigated court proceedings. Arbitration is intended to be informal and binding. In order to 
accommodate the purposes of this alternative to litigation, the legislature has limited the bases upon which an award 
may be vacated. This proposal would make the arbitration merely a preliminary step to a litigation. In order to 
establish a basis to prove a prejudicial error of law, the proceeding will have to be transcribed and a detailed 
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decision with references to the evidence and legal principals will be required of all arbitrators. The arbitration 
proceeding will lose its informality and the costs and expenses will increase exponentially. Moreover, there are not 
many litigators who are unable to find a prejudicial error of law upon which to base an application to vacate, which 
will serve to delay the  ability to enforce the award. It is recommended that the proposed resolution be denied. 
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RESOLUTION 8-01-2002

DIGEST
Employee References:  Presumed Immunity Absent Scienter or Confidentiality Breach
Amends Civil Code section 47 and adds section 47.1 to immunize employers who provide information
about job applicants without knowing deception or confidentiality violations.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE (WITH RECOMMENDED AMENDMENT)

Reasons:
This resolution amends Civil Code section 47 and adds section 47.1 to immunize employers who
provide information about job applicants without knowing deception or confidentiality violations.  This
resolution should be approved as amended to encourage substantive job references.

Currently, an employment reference is privileged only if based on “credible evidence.”  As a result,
employers must have a provable basis before making honest but adverse statements, and attendant
litigation risks often dissuade them from speaking.  Prospective employers are correspondingly less
likely to make hiring decisions on the basis of sound evidence.  

The resolution effectively reverses the burden, requiring applicants to prove that unfavorable references
were knowingly false or violated a confidentiality agreement or law.  Ideally, employers will be more
comfortable sharing information, including their subjective impressions.  This should serve society’s
interest in meritocracy, because employers probably are less likely to portray employees unfairly than
job applicants are to fudge their qualifications.  

The reference in subdivision (c) of section 47.1 to “subdivision” is clearly intended to be “section” and
should be amended accordingly.  (See line 44.)

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Civil  Code section 47 and to add section 47.1 to the Civil Code to read as follows:

§471
A privileged publication or broadcast is one made:2
[Subdivisions (a) and (b) remain unchanged.]3
(c) In a communication, without malice, to a person interested therein, (1) by one who4

is also interested, or (2) by one who stands in such a relation to the person interested as to5
afford a reasonable ground for supposing the motive for the communication to be innocent, or6
(3) who is requested by the person interested to give the information.  This subdivision applies7
to and includes a communication concerning the job performance or qualifications of an8
applicant for employment, based upon credible evidence, made without malice, by a current or9
former employer of the applicant to, and upon request of, the prospective employer.  This10
subdivision shall not apply to a communication concerning the speech or activities of an11
applicant for employment if the speech or activities are constitutionally protected, or otherwise12
protected by Section 527.3 of the Code of Civil Procedure or any other provision of law.13

[Subdivisions (d) and (e) remain unchanged.]14
15

§47.116
(a) An employer or any person employed by the employer who discloses information17

about a current or former employee's job performance to a prospective employer is presumed18
to be acting in good faith; and unless lack of good faith is shown, is immune from civil liability19
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for such disclosure or its consequences.  For purposes of this section, the presumption of good20
faith may be rebutted upon a showing that the information disclosed by such employer was21
knowingly false, was deliberately misleading or was rendered with malicious purpose; or that22
the information was disclosed in violation of a nondisclosure agreement, or was otherwise23
confidential according to applicable federal, State or local statute, rule or regulation.24

(b) For purposes of this section, the word “information” includes:25
(1) Information about an employee's or former employee's job performance or work-26

related characteristics;27
            (2) Any act committed by such employee which would constitute a violation o federal,28
state or local law; or29
            (3) An evaluation of the ability or lack of ability of such employee or former employee30
to accomplish or comply with the duties or standards of the position held by such employee or31
former employee.32

(c) This sectio shall not apply to a communication concerning the speech or activities of33
an applicant for employment if the speech or activities are constitutionally protected, or34
otherwise protected by Section 527.3 of the Code of Civil Procedure or any other provision of35
law.36

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  The Lawyers’ Club of San Francisco

STATEMENT OF REASONS

Existing Law:  Under current law, Civil Code §47(c) provides a privilege for communications by former
or current employers who communicate with prospective employers regarding the performance and
qualifications of an applicant for employment.  In order to exercise the privilege, the communicating
party must prove that his or her statement was made based on credible evidence, and without malice.  

This Resolution:  Modeled after the Delaware State Legislature’s “Quality in Hiring Act”, 19 Del. Code
§709, passed in 1996, this resolution would apply a presumption of good faith on the current or former
employer’s communication.  The presumption could be rebutted if the applicant could show that the
current or former employer communicated information to the prospective employer that was knowingly
false or deliberately misleading.  Alternatively, the presumption may be rebutted if the employer
communicated with malicious intent, or violated a non-disclosure agreement or other law.  

The Problem:  Failed employment relationships incur a cost for both the employee and the employer. 
The employee loses the opportunity to find the right employment “fit,” while the employer wastes time
and money training a worker without receiving a return on that investment.  Candid disclosure of an
employee’s past performance may provide a tangible public benefit: an open dialogue between current,
former and prospective employers permits the hiring party to make an informed decision, reducing the
odds that the new employment arrangement will not succeed.  

Under the current law, a current or former employer could respond to an inquiry from a prospective
employer, and exercise the Civil Code §47(c) privilege.  However, in order to exercise the privilege,
the communicator must show that the communication was supported by credible evidence, and without
malice.  This heavy burden thus dissuades employers from talking:  instead, they simply respond to
requests for references about former employees by revealing only dates of employment and positions
held.  Employers limit their remarks, because saying more could result in an allegation by the job
applicant that his or her current or former employer defamed him or committed a tort by interfering with
a prospective business relationship.  

This resolution would resolve the problem by shifting the burden to the job applicant, placing a
presumption of good faith on the communicator.  Of course, if a job applicant were defamed or
otherwise injured by the statements of a current or former employer, he or she could still vindicate his
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or her rights by showing that the employer acted with malicious intent, communicated a knowingly false
or deliberately misleading statement, or violated a non-disclosure agreement or other law.  Delaware
has successfully applied this model; given the need to spur economic growth in our state, California
should adopt it as well.  By adopting this model, California would lessen the burdens associated with
recruiting a reliable, sound workforce.  

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.  

AUTHOR OR PERMANENT CONTACT:  Scott L. Gardner, The Administrative Office of the
Courts, Office of the General Counsel, 455 Golden Gate Ave., 5th Floor, San Francisco, CA  94102.

RESPONSIBLE FLOOR DELEGATE:  Scott L. Gardner

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

This delegation is not convinced that there is a problem based on the section 47 privilege; or that this
change in the law effectively addresses any such problems as do or may exist.  Arguably, this resolution
exposes the employer to more, and not less, potential for being sued.  The Legislature is not likely to
pass this as legislation; and employers are not likely to change their policies concerning communications
about current and former employees.

SANTA CLARA COUNTY BAR ASSOCIATION

The right of an individual right to seek employment without unjust interference has been an integral part
of California law for nearly a century.  The practice of blackballing former employees has long been
prohibited in California.  California has been a leader in appreciating and protecting the rights of
employees and former employees.  As a result, California has been able to recruit and establish one of
the most qualified, respected, reliable and sound work forces in the world.

The proposed resolution would replace a statute which already protects an employer’s forthright
communications about former employees.  In its place, the resolution would install a newly created
presumption of the employer’s good faith in providing references for former employees.  Why should
the employer enjoy a presumption of non-liability?  This resolution would give an employer, even a
malicious and dishonest one, a head start in litigation over any alleged defamatory statements made
about a former employee.  Requiring that a former employee prove the intent that the employer had at
the time the alleged defamatory statements were made, is a significant obstacle.  Employers already
enjoy the benefit of relative strength in comparison to employees, and especially job seekers.  A
malicious employer would be able to use this resolution to shield its abusive conduct and threaten an
employee to either endure the abuse or face the prospect of having future employment jeopardized by
references which might be given.  Employers currently have the ability, right and adequate protection to
speak honestly about former employees.  An employer should not, however, be entitled to a
presumption which would permit it to unjustly interfere with a former employee’s right to secure the
means by which to earn a living.
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RESOLUTION 8-02-2002

DIGEST
Employment Termination:  Right to Inspect Personnel Records
Amends Labor Code section 1198.5 to give an employee the right to inspect his or her personnel
record up to four years after termination.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

Reasons:
This resolution amends Labor Code section 1198.5 to give an employee the right to inspect his or her
personnel record up to four years after termination. This resolution should be approved in principle
because it clarifies the law and provides an appropriate length of time to preserve employment records.  

An employee has the right to inspect the employer’s personnel records regarding that employee’s
performance. (Lab. Code, § 1198.5, subd. (a).)  But the law is silent as to the rights of a former
employee.  Although the Labor Commissioner has interpreted section 1198.5 to permit terminated
employees to inspect their personnel files, the failure of the statute to address the issue leaves confusion
about both employer and employee rights. 

This resolution would codify the Labor Commissioner’s interpretation, as well as specify that
employment records must be maintained for the length of the statute of limitations on a written contract.
Any burden it imposes on employers is outweighed by the protection it gives to the rights of wrongfully
terminated employees. 

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Labor Code section 1198.5 to read as follows:

§1198.51
(a)  Every employee has the right to inspect the personnel records that the employer2

maintains relating to the employee’s performance or to any grievance concerning the employee.3
(b)  The employer shall make the contents of these personnel records available4

to the employee at reasonable intervals and at reasonable times. Except as provided in5
paragraph(3) of subdivision(c), the employer shall not be required to make these personnel6
records available at a time when the employee is actually required to render service to the7
employer.8

(c)  The employer shall do one of the following:9
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(1)  Keep a copy of each employee’s personnel records at the place where the10
employee reports to work.11

(2)  Make the employee’s personnel records available at the place where the request.12
(3)  Permit the employee to inspect the personnel records at the location where the 13

employer stores the personnel records, with no loss of compensation to the employee.14
(d)  The requirements of this section shall not apply to:15
(1)  Records relating to the investigation of a possible criminal offense.16
(2)  Letters of reference.17
(3)  Ratings, reports. or records that were:18
(A)  Obtained prior to the employee’s employment.19
(B)  Prepared by identifiable examination committee members.20
(C)  Obtained in connection with a promotional examination.21
(4)   Employees who are subject to the Public Safety Officers Procedural Bill of Rights,22

Chapter 9.7 (commencing with Section 3300) of Division 4 of Title 1 of the Government Code.23
(5)  Employees of agencies subject to the Information Practices Act of 1977 ( Title24

1.8 (commencing with Section 1798) of Division 3 of the Civil Code). 25
(e)  The Labor Commissioner may adopt regulations that determine the reasonable26

time and reasonable intervals for the inspection of records maintained by an27
employer that is not a public agency.28

(f)  If a public agency has established an independent employee relations board or29
commission, an employee shall first seek relief regarding any matter or dispute 30
relating to this section from that board or commission before pursuing any judicial31
remedy.32

(g)  In enacting this section it is the intent of the legislature to establish minimum33
standards for the inspection of records by employees. Nothing in this section shall 34
be construed to prevent the establishment of additional rules for the inspection of personnel35
records that are established as the result of agreements between an employer and a recognized36
employee organization.37

(h)  Employees shall have the right to inspect their personnel files for a period of four38
years after their termination or other cessation of employment.39

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Orange County Bar Association

STATEMENT OF REASONS:

Existing Law:  Despite the Labor Commissioner’s interpretation that Labor Code Section 1198.5
extends to terminated employees, many employers resist such access and assert the Labor
Commissioner is not correctly interpreting the statute.
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This Resolution:  Because the right to review personnel files assists former employees and their counsel
in deciding whether there is a basis to bring an action, specifically extending the right to inspect
personnel files to four years after termination (the Statute of Limitations for actions based on a written
contract) serves public policy by preventing the filing of unnecessary litigation.

The Problem:  If the employer refuses to allow terminated employees to inspect their files, the employee
is forced to file suit to obtain inspection by discovery procedures. 

IMPACT STATEMENT:
 
The proposed legislation does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Harris Kershnar, 17592 Irvine Blvd., Tustin, CA
92780; (714) 730-5300.

RESPONSIBLE FLOOR DELEGATE:  Harris Kershnar  

COUNTERARGUMENT 

SAN DIEGO COUNTY BAR ASSOCIATION

Four years is too long and unduly burdensome to employers, especially in light of the repeated and
regular intervals at which such inspections must be permitted.  The period of one year would be a
reasonable accommodation of the proponent’s legitimate concerns (which do not include preventing
litigation just to obtain inspection).





8-03-1

RESOLUTION 8-03-2002

DIGEST
Employment Records: Right to Copy
Amends Labor Code section 1198.5 to permit an employee to copy personnel records.
 
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:  Similar to resolution 1-07-00, which was approved in principle.  Legislation consistent with
that resolution was passed by the Legislature but vetoed by the Governor. 

Reasons:
This resolution amends Labor Code Section 1198.5 to permit an employee to copy personnel records.
This resolution should be approved in principle because the right to copy is a natural extension of the
right to inspect.  

Currently, section 1198.5 gives employees a right to inspect their personnel files and provides specific
guidelines for that purpose.  The right to copy those records, which may be implicit in the right to
inspect, should be made explicit.  Without the right to copy, the right to inspect is hollow, because the
employee cannot be expected to remember everything that he or she has read.  Besides, the denial of
the right to copy will only prolong the process by forcing the production of the records at a later time in
formal discovery. 

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommend legislation to amend Labor Code Section
1198.5 to read as follows:

§1198.51
(a)  Every employee has the right to inspect and copy at the employer’s reasonable cost2

the personnel records that the employer maintains relating to the employee’s 3
(b)  The employer shall make the contents of these personnel records available to the4

employee at reasonable intervals and at reasonable times. Except as provided in paragraph (3)5
of  subdivision (c), the employer shall not be required to make these personnel records6
available at a time when the employee is actually required to render service to the employer.7

(c)  The employer shall do one of the following:8
(1)  Keep a copy of each employee’s personnel records at the place where the9

employee reports to work.10
(2)  Make the employee’s personnel records available at the place where the employee11

reports to work within a reasonable time following an employee’s request.12



8-03-2

(3)  Permit the employee to inspect and copy the personnel records at the location13
where the employer stores the personnel records, with no loss of compensation to the14
employee.15

(d)  The requirements of this section shall not apply to:16
(1)  Records relating to the investigation of a possible criminal offense.17
(2)  Letters of reference.18
(3)  Ratings, reports. or records that were:19
(A)  Obtained prior to the employee’s employment.20
(B)  Prepared by identifiable examination committee members.21
(C)  Obtained in connection with a promotional examination.22
(4)   Employees who are subject to the Public Safety Officers Procedural Bill of Rights,23

Chapter 9.7 (commencing with Section 3300) of Division 4 of Title 1 of the Government Code.24
(5)  Employees of agencies subject to the Information Practices Act of 1977 ( Title 1.825

(commencing with Section 1798) of Division 3 of the Civil Code). 26
(e)  The Labor Commissioner may adopt regulations that determine the reasonable time27

and reasonable intervals for the inspection and copying of records maintained by an employer28
that is not a public agency.29

(f)  If a public agency has established an independent employee relations board or30
commission, an employee shall first seek relief regarding any matter or dispute relating to this31
section from that board or commission before pursuing any judicial remedy.32

(g)  In enacting this section it is the intent of the legislature to establish minimum33
standards for the inspection and copying of records by employees. Nothing in this section shall34
be construed to prevent the establishment of additional rules for the inspection and copying of35
personnel records that are established as the result of agreements between an employer and a36
recognized employee organization.37

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Orange County Bar Association

STATEMENT OF REASONS

Existing Law:  By not specifying the right to copy records the present law has been interpreted to limit
an employee’s access to personnel records to inspection only.
 
This Resolution:  Because access to personnel files is crucial to former employees and their counsel in
deciding whether there is a basis to bring an action, granting employees the right to copy as well as
inspect personnel files serves public policy by preventing the filing of unnecessary litigation.

The Problem:  If the employer refuses to allow employees to copy their files, the employee is forced to
file suit to obtain copies by discovery procedures. 
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IMPACT STATEMENT

The proposed legislation does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Harris Kershnar, 17592 Irvine Blvd., Tustin, CA
92780; (714) 730-5300.

RESPONSIBLE FLOOR DELEGATE:  Harris Kershnar  

COUNTERARGUMENT 

SAN DIEGO COUNTY BAR ASSOCIATION

How and where the employee will do the copying is not specified in the resolution.  This resolution
would permit such copying repeatedly, at “reasonable intervals,” and all at the employer’s expense. 
These problems could be addressed by providing that such copying must be on the employer’s
premises unless the employer expressly agrees otherwise; that such copying shall be at the employee’s
expense if it is requested more than one time in a single calendar year; and that the employer may elect
to do the copying itself and provide the employee with a copy of the employee’s personnel records.

SANTA CLARA COUNTY BAR ASSOCIATION

Although there is valid reason for allowing an employee to copy his or her personnel records, having the
employer pay for the copying can lead to abuse by disgruntled employees.  Rather than imposing a
“reasonableness” test or requiring a showing of potential impending legal action before allowing
copying, shifting the payment burden back to the employee would at least somewhat reduce the chance
of employee harassment. 

The Santa Clara County Bar Association recommends amending the resolution to change the words
“employer’s  reasonable cost” (at line 2) to “employee’s reasonable cost.” Without this change we
would recommend disapproval of this resolution.
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RESOLUTION 8-04-2002

DIGEST
Unfair Labor Practices:  Denial of Parental Leave for Adoptive Parents.  
Amends Government Code section 12945 to extend the employment protections afforded to biological
mothers to adoptive parents who are the primary caregiver of the adopted child.  

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
Amends Government Code section 12945 to extend the employment protections afforded to biological
mothers to adoptive parents who are the primary caregiver of the adopted child.  This resolution should
be disapproved because the policy considerations behind section 12945 do not apply to adoptive
parents.

The resolution’s purpose, which is to allow adoptive parents to take parental leave without
repercussions by their employer, should be encouraged.  Nevertheless, this resolution is too broad and
is inconsistent with the purpose of this statutory scheme.  Section 12945 was originally enacted because
of the medical conditions arising out of pregnancy and childbirth.  Adoptive parents do not have the
same medical conditions that necessitate the protections afforded biological mothers under section
12945.

For employers with 50 or more employees, adoptive parents are already provided with leave rights
equivalent to birth parents.  The federal Family and Medical Leave Act and California Family Rights
Act entitle adoptive parents to take unpaid, job-protected leave for up to 12 work weeks in a 12-
month period. By contrast, this resolution would impact all employers, regardless of size, and as such,
has a much broader impact than either of those acts.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Government Code section 12945 as follows:

§ 129451
It shall be an unlawful employment practice, unless based upon a bona fide2

occupational qualification:3
(a) For any employer, because of the pregnancy, childbirth, or related medical4

condition of any female employee, or because of the adoption of a child, other than the5
employee’s stepchild, by any employee to refuse to promote her the employee or to refuse to6
select her the employee for a training program leading to promotion, provided she the employee7
is able to complete the training program at least three months prior to the anticipated date of8
departure for her pregnancy leave or leave to adopt a child, or to discharge her the employee9
from employment or from a training program leading to promotion, or to discriminate against10
her the employee in compensation or in terms, conditions, or privileges of employment.11

(b) For any employer to refuse to allow a female employee affected by pregnancy,12
childbirth, or related medical conditions or to refuse to allow any employee affected  by13
adoption of a child by the employee other than the employee’s stepchild, provided that14
employee is the primary caregiver of said child either:15

(1) To receive the same benefits or privileges of employment granted by that employer16
to other persons not so affected who are similar in their ability or inability to work, including to17
take disability or sick leave or any other accrued leave that is made available by the employer18
to temporarily disabled employees.  For purposes of this section, pregnancy, childbirth, and19
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related medical conditions are treated as any other temporary disability.  However, no20
employer shall be required to provide a female employee disability leave on account of normal21
pregnancy, childbirth, or related medical condition for a period exceeding six weeks.  This22
section shall not be construed to require an employer to provide his or her employees with23
health insurance coverage for the medical costs of pregnancy, childbirth, or related medical24
conditions.  The inclusion in any health insurance coverage of any provisions or coverage25
relating to medical costs of pregnancy, childbirth, or related medical conditions shall not be26
construed to require the inclusion of any other provisions or coverage, nor shall coverage of any27
related medical conditions be required by virtue of coverage of any medical costs of pregnancy,28
childbirth, or other related medical conditions.29

(2) To take a leave on account of pregnancy or adoption of a child other than the30
employee’s stepchild, provided the employee is the primary caregiver of said child for a31
reasonable period of time not to exceed four months.  The employee shall be entitled to utilize32
any accrued vacation leave and any accrued sick leave during this period of time.  Reasonable33
period of time means includes that period during which the a female employee is disabled on34
account of pregnancy, childbirth, or related medical conditions.  This paragraph shall not be35
construed to limit the provisions of paragraph (1) of subdivision (b).  An employer may require36
any employee who plans to take a leave pursuant to this subdivision to give the employer37
reasonable notice of the date the leave shall commence and the estimated duration of the leave.38

(c)(1) For any employer, including both employers subject to and not subject to Title39
VII of the federal Civil Rights Act of 1964, to refuse to provide reasonable accommodation for40
an employee for conditions related to pregnancy, childbirth, or related medical conditions, if she41
so requests, with the advice of her health care provider.42

(2) For any employer, including both employers subject to and not subject to 43
Title VII of the federal Civil Rights Act of 1964, who has a policy, practice, or collective44
bargaining agreement requiring or authorizing the transfer of temporarily disabled employees to45
less strenuous or hazardous positions for the duration of the disability to refuse to transfer a46
pregnant female employee who so requests.47

(3) For any employer, including both employers subject to and not subject to Title VII48
of the federal Civil Rights Act of 1964, to refuse to temporarily transfer a pregnant female49
employee to a less strenuous or hazardous position for the duration of her pregnancy if she so50
requests, with the advice of her physician, where that transfer can be reasonably51
accommodated. However, no employer shall be required by this section to create additional52
employment that the employer would not otherwise have created, nor shall the employer be53
required to discharge any employee, transfer any employee with more seniority, or promote any54
employee who is not qualified to perform the job.55

(d) This section shall not be construed to affect any other provision of law relating to56
sex discrimination or pregnancy, or in any way to diminish the coverage of pregnancy,57
childbirth, or medical conditions related to pregnancy or childbirth under any other provisions of58
this part, including subdivision (a) of Section 12940.59

(e) Except for subdivision (c) and paragraph (2) of subdivision (b), this 60
section is inapplicable to any employer subject to Title VII of the federal Civil Rights Act of61
1964.62

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Women Lawyers of Los Angeles

STATEMENT OF REASONS:

Existing Law:  Government Code § 12945 makes it an unlawful employment practice for employers to
discriminate against female employees because of pregnancy, childbirth, or related conditions.  The
current statute also guarantees female employees the right to take maternity leave for a reasonable
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period not to exceed four months and makes it an unlawful employment practice for employers to
refuse to allow female employees such leave.

This Resolution:  Would make employees who adopt children eligible for the same protections currently
guaranteed to biological mothers provided the employee is the primary caregiver of the adopted child
and the child is not the employee’s stepchild. 

The Problem:  Current legislation works an anomalous and unfair result by providing birth mothers, but
not adoptive mothers, the right to take maternity leave and by making it an unlawful employment
practice to discriminate against birth mothers but not adoptive mothers.   Current legislation also works
an anomalous and unfair result by providing no protection at all for an employee, regardless of gender,
who adopts a child and becomes the primary caregiver of said child.  The proposed change is
consistent with numerous other state statutes that require employers to provide the same maternity leave
benefits to adoptive parents as that provided to birth parents.  (See, e.g., S.D. Codified Laws § 3-6-7;
Mass. Gen. Laws 149 § 105D; Wash. Rev. Code § 49.12.360; Minn. Stat. § 181.941; R.I. Gen.
Laws § 28-48-11.).  In fact, this resolution is more conservative than most of these statutes, which
typically extend parental leave rights to men and women following the birth or adoption of a child,
without regard to whether or not the employee is the primary caregiver of the child.  The proposed
legislation is also consistent with other California statutes equating biological and adopted children as
well as recent federal legislation protecting the rights of adopted families.

Every child, biological or adopted, deserves a chance to bond with his or her new family, and there is
no rational reason for conferring greater benefits on biological children and their  parents.  No employee
should suffer adverse consequences for having a child, whether that child is biological or adopted.  

IMPACT STATEMENT

The proposed legislation does not affect any other law, statute, or rule. 

AUTHOR AND/OR PERMANENT CONTACT:  Angela J. Davis, 312 N. Spring St., 11th Floor;
Los Angeles, CA 90012, (213) 894-3456, FAX: (213) 894-6269, email: ajdavis5000@yahoo.com 

RESPONSIBLE FLOOR DELEGATE:  Angela J. Davis

COUNTER ARGUMENT

SACRAMENTO COUNTY BAR ASSOCIATION

Regardless of one’s feelings regarding parental leave, the proposed resolution is bad policy because it
seeks to grant more rights to employees who adopt a child than are available for employees who give
birth to their own biological child.  Under the proposed resolution, all employees-male and female-who
adopt a child would be entitled to up to four months’ unpaid leave regardless of medical necessity, size
of employer, or the employee’s length of service with the employer.  However, leave under this statute
for employees who give birth to their own biological child would still be limited to only female
employees who also have been medically certified as disabled due to pregnancy, childbirth, or related
medical condition.  The four months’ leave would not be available to male employees whose wives
have just delivered, nor would it be available to female employees who are not disabled due to
pregnancy, childbirth, or related medical condition for the entire four month period.  

Leave for adoption is already addressed in the federal and state family care leave statutes, which
provide the same amount of unpaid leave to employees (male and female) who are caring for a
newborn child and those who are caring for a newly adopted child.  If the amount of family care leave



8-04-4

and/or its eligibility requirements are to be expanded, the appropriate place to do so would be by
amendment(s) to the California Family Rights Act, not the pregnancy disability leave statute.  

SAN DIEGO COUNTY BAR ASSOCIATION

The idea is great, and this resolution is all positive from the employee’s perspective.  The prohibition
against discrimination based on an employee’s adoption of a child is also not an undue burden on the
employer, but the equal right to leave may well be.  The reasons for maternity leave by a biological
mother are in fact greater and different from the reasons that might exist for a newly adoptive parent. 
This delegation would approve this resolution in principle if the references to leave are stricken: all
proposed new language at lines 11, 16-18 and 35-36.  The deletions and additions at lines 38 and 39
do not relate to the inclusion of adoptive parents, and are not objectionable. 
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RESOLUTION 8-05-2002

DIGEST
Employment Law:  Regulation of Electronic Surveillance of Employees
Adds section 53a to the Civil Code to require employers to provide written notice to employees when
the employer conducts surveillance of employees’ electronic communications.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:   
This resolution adds section 53a to the Civil Code to require employers to provide written notice to
employees when the employer conducts surveillance of employees’ electronic communications.  This
resolution should be disapproved because it imposes too great a burden on employers as compared to
employees’ relatively low expectation of privacy while at work.

Employers have a legitimate interest in monitoring employees performance to ensure efficiency and
productivity.   Employees using an employer’s premises and equipment do not and should not have a
high expectation of privacy.  To require the very detailed notification set forth in this resolution would
give motivated employees sufficient information to evade such monitoring and place a high burden on
employers.  

In addition, the resolution creates a cause of action before the “United States district court” (proposed
subd. (d)(1)), which a state statute cannot do.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to add
section 53a to the Civil Code to read as follows:

§53a1
(a) IN GENERAL- 2
(1) Except as provided in subsection (c), an employer who intentionally, by any3

electronic means, reads, listens to, or otherwise monitors any wire communication, oral4
communication, or electronic communication of an employee of the employer, or otherwise5
monitors the computer usage of an employee of the employer, without first having provided the6
employee notice meeting the requirements of subsection (b) shall be liable to the employee for7
relief as provided in subsection (d).8

(2) Not later than one year after first providing notice of electronic monitoring under9
paragraph (1), and annually thereafter, an employer shall provide notice meeting the10
requirements of subsection (b) to all employees of the employer who are subject to such11
electronic monitoring.12

(3) Before implementing a material change in an electronic monitoring practice13
described in paragraph (1), an employer shall provide notice meeting the requirements of14
subsection (b) to all employees of the employer who are subject to electronic monitoring15
covered by that paragraph as a result of the change.16

(b) NOTICE- A notice meeting the requirements of this subsection is a clear and17
conspicuous notice, in a manner reasonably calculated to provide actual notice, describing—18

(1) the form of communication or computer usage that will be monitored;19
(2) the means by which such monitoring will be accomplished and the kinds of20

information that will be obtained through such monitoring, including whether communications or21
computer usage not related to the employer's business are likely to be monitored;22
(3) the frequency of such monitoring ; and23

(4) how information obtained by such monitoring will be stored, used, or disclosed.24
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(c) EXCEPTION- An employer may conduct electronic monitoring described in25
subsection (a) without the notice required by subsection (b) if the employer has reasonable26
grounds to believe that—27

(1) a particular employee of the employer is engaged in conduct that--28
(A) violates the legal rights of the employer or another person; and29
(B) involves significant harm to the employer or such other person; and30
(2) the electronic monitoring is reasonably likely to produce evidence of such conduct.31
(d) CIVIL ACTION- 32
(1) Any person aggrieved by any act in violation of this section may bring an action in a33

United States district court.34
(2) Subject to paragraph (3), the court in an action under this subsection may award—35
(A) actual damages, but not less than liquidated damages in the amount of $5,000;36
(B) punitive damages;37
(C) reasonable attorneys' fees and other litigation costs reasonably incurred; and (D)38
such other preliminary and equitable relief as the court determines to be appropriate.39

40
(3)41
(A) The amount of monetary damages awarded an employee under paragraph (2) 42

may not exceed $20,000.43
(B) The aggregate amount of monetary damages awarded against an employer under44

paragraph (2) for a given violation of this section may not exceed $500,000.45
(4) No action may be brought under this subsection unless such action is begun 46

within 2 years from the date of the act complained of or the date of discovery of the act 47
complained of, whichever is later.48

(e) EFFECTIVE DATE- The amendments made by subsection (a) shall take effect49
120 days after the date of the enactment of this Act.50

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:   The Lawyers’ Club of San Francisco

STATEMENT OF REASONS

Existing Law:  Under current law, Penal Code §631 (the anti-wiretapping law) and §632 (the broader
anti-eavesdropping/anti-recording law) provide general protections from surveillance.  One might
assume that these Penal Code sections provide protection for e-mail and Internet use, though no
appellate court has yet decided the issue.  

More importantly though, Penal Code §632 defines a “confidential communication” as one “carried on
in circumstances as may reasonably indicate that any party to the communication desires that it be
confined to the parties thereto . . . .”  Cal. Penal Code §632(c).  Thus, existing law leaves open many
questions regarding whether certain workplace activity is confidential, and when an employer may
monitor said activity.  

This Resolution:  Modeled after the failed Federal “Notice of Electronic Monitoring Act,” this resolution
would clarify when a an employer could monitor workplace activity, what notice is required, and
whether an employer may still engage in surveillance under an exception to the notice provisions. 

The Problem:  Currently, following the vague boundaries formed by Penal Code §§631-632,
employers conduct surveillance of their employees by placing them on notice that they might monitor
telephone and computer communications.  However, the amount and type of notice provided is
haphazard, and the employee receives no information on how the information might be used. 
Employee’s rights in this area have been trampled for too long without appropriate relief.

Current law also fails to account for an employer’s potential need to engage in certain monitoring
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without notice, when extraordinary circumstances arise.  

This resolution would resolve the current ambiguities regarding workplace surveillance by providing
appropriate notice to employees concerning the type and extent of electronic monitoring, the means by
which the monitoring will be accomplished, and how the employer will use the gathered data.  

Moreover, the resolution would allow employers to conduct surveillance without notice where an
employee is involved in conduct that violates the legal rights of or significantly harms others.  In order to
justify such monitoring, the employer must also show that it was reasonably likely that the planned
monitoring would produce evidence of the employee’s illegal or harmful conduct.  

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.  

AUTHOR OR PERMANENT CONTACT:   Scott L. Gardner, The Administrative Office of the
Courts, Office of the General Counsel, 455 Golden Gate Ave., 5th Floor, San Francisco, CA  94102.

RESPONSIBLE FLOOR DELEGATE:  Scott L. Gardner

COUNTERARGUMENTS 

BEVERLY HILLS BAR ASSOCIATION

This resolution is “[m]odeled after the failed Federal ‘Notice of Electronic Monitoring Act.’” The
proposed federal legislation failed for good reason. This resolution is simply overbroad, imposing
an impossible standard and unwarranted costs on employers to avoid liability for intentional
“monitoring” of non-confidential (as well as confidential, if any exist) communications and usage
of the employer’s computer. In addition, the resolution proposes that the Legislature amend a
California statute to create a federal remedy (see lines 48-49) – something the Constitution does not
permit. The resolution addresses a problem devised by its proponent, creates more problems than it
solves, and should be defeated.

ORANGE COUNTY BAR ASSOCIATION 

This Resolution is excessively restrictive of employers’ rights, is overbroad in scope, and vague and
ambiguous with respect to its purported notice requirements.  Employees must understand and
appreciate that the workplace is for working, provided and paid for by their employer, and that the
tools of modern day communication are not to be used for personal business beyond that permitted by
their employer, if such use is permitted at all. Once that parameter is established, “monitoring” or
“surveillance” of communications at the workplace should not be an issue for employees – except those
that are abusing the systems. Employers have an easily defensible pecuniary right and fiduciary
obligation to protect their workplace, to protect and secure the company’s intellectual and proprietary
properties, and restrict and control the dissemination of information and access to the tools of
communication within the workplace. This Resolution would not only trample on those rights and
obligations, but would furthermore unjustly expose all employers to substantial financial penalties
(including nearly unfettered attorneys’ fees) based on inadequately designed  and poorly defined
“notice” requirements which, for reasons too numerous to state here would be impossible to satisfy.
This Resolution should be defeated for these reasons.

SAN DIEGO COUNTY BAR ASSOCIATION

This delegation supports the concepts that employees have a right to privacy, and a right to be
forewarned if their communications will be monitored by the employer.  Nevertheless, we disapprove
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this resolution. The resolution goes way too far.  It provides for jurisdiction in federal court (?), and
damages up to $500,000 for a violation, among other things.  If entirely re-written to provide for prior
notice alone, it is a good idea.  Division 1 would have to be re-worded to begin “It shall be unlawful for
an employer to...” Subdivisions (b) (2), (3) and (4), and all of subdivision (d) would need to be deleted. 
A reference to liability under and the penalties provided in Penal Code sections 631 and 632 could be
added.
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RESOLUTION 9-01-2002 
 
DIGEST 
Homeowner Association: Member’s Right to Inspect Records 
Amends Civil Code section 1363 to permit homeowner association members to inspect association 
financial records and agreements to which the association is a party.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE (WITH RECOMMENDED AMENDMENT) 
 
Reasons: 
This resolution amends Civil Code section 1363 to permit homeowner association members to inspect 
association financial records and agreements to which the association is a party.  This resolution should 
be approved in principle because it promotes knowledge and involvement by all association members.   
 
A homeowner association benefits from active, informed members.  Allowing the members access to 
financial records and agreements to which the association is a party will serve to keep members 
informed and involved.  At the same time, the resolution’s limitations on disclosure of information about 
ongoing negotiations will give board members the freedom to make day-to-day business decisions.  The 
resolution also correctly guards the privacy interests of association employees.   
 
However, the resolution should be amended by inserting the word “file” after the word “personnel” in 
subdivision (f)(2) at line 25. 
 
TEXT OF RESOLUTION 
 
Resolved, that the Conference of Delegates recommends that legislation be sponsored to amend Civil 
Code section 1363 to read as follows: 
 

§1363 1 

(a) A common interest development shall be managed by an association which may be 2 

incorporated or unincorporated. The association may be referred to as a community association. 3 

(b) An association, whether incorporated or unincorporated, shall prepare a budget 4 

pursuant to Section 1365 and disclose information, if requested, in accordance with Section 1368.  5 

(c) Unless the governing documents provide otherwise, and regardless of whether the 6 

association is incorporated or unincorporated, the association may exercise the powers granted to 7 

a nonprofit mutual benefit corporation, as enumerated in Section 7140 of the Corporations Code, 8 

except that an unincorporated association may not adopt or use a corporate seal or issue 9 

membership certificates in accordance with Section 7313 of the Corporations Code.  The 10 

association, whether incorporated or unincorporated, may exercise the powers granted to an 11 

association by Section 383 of the Code of Civil Procedure and the powers granted to the 12 

association in this title.  13 
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(d) Meetings of the membership of the association shall be conducted in accordance with a 14 

recognized system of parliamentary procedure or any parliamentary procedures the association 15 

may adopt.  16 

(e) Notwithstanding any other provision of law, notice of meetings of the members shall 17 

specify those matters the board intends to present for action by the members, but, except as 18 

otherwise provided by law, any proper matter may be presented at the meeting for action.  19 

(f) Members, or their designated representatives, shall have the right to inspect and 20 

photocopy: 21 

(1) the financial records of the association, and 22 

(2) contracts, leases and agreements between the association and any party. 23 

The board of directors may withhold information in the personnel of bona fide employees 24 

of the association, but salary, earnings, position description and contracted bonuses are to be 25 

disclosed.  The board of directors may withhold from members specific offers, written contract 26 

negotiations, and negotiations or pending settlements of legal disputes. In addition, Mmembers of 27 

the association shall have access to association records in accordance with Article 3 (commencing 28 

with Section 8330) of Chapter 13 of Part 3 of Division 2 of Title 1 of the Corporations Code.  29 

(g) If an association adopts or has adopted a policy imposing any monetary penalty, 30 

including any fee, on any association member for a violation of the governing documents or rules of 31 

the association, including any monetary penalty relating to the activities of a guest or invitee of a 32 

member, the board of directors shall adopt and distribute to each member, by personal delivery or 33 

first-class mail, a schedule of the monetary penalties that may be assessed for those violations, 34 

which shall be in accordance with authorization for member discipline contained in the governing 35 

documents. The board of directors shall not be required to distribute any additional schedules of 36 

monetary penalties unless there are changes from the schedule that was adopted and distributed to 37 

the members pursuant to this subdivision.  38 

(h) When the board of directors is to meet to consider or impose discipline upon a 39 

member, the board shall notify the member in writing, by either personal delivery or first-class mail, 40 

at least 10 days prior to the meeting. The notification shall contain, at a minimum, the date, time, 41 

and place of the meeting, the nature of the alleged violation for which a member may be disciplined, 42 

and a statement that the member has a right to attend and may address the board at the meeting. 43 

The board of directors of the association shall meet in executive session if requested by the 44 

member being disciplined.  45 

If the board imposes discipline on a member, the board shall provide the member a written 46 

notification of the disciplinary action, by either personal delivery or first-class mail, within 15 days 47 

following the action. A disciplinary action shall not be effective against a member unless the board 48 

fulfills the requirements of this subdivision.  49 

(i) Whenever two or more associations have consolidated any of their functions under a 50 

joint neighborhood association or similar organization, members of each participating association 51 

shall be entitled to attend all meetings of the joint association other than executive sessions, (1) shall 52 

be given reasonable opportunity for participation in those meetings and (2) shall be entitled to the 53 

same access to the joint association's records as they are to the participating association's records.  54 

(j) Nothing in this section shall be construed to create, expand, or reduce the authority of 55 
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the board of directors of an association to impose monetary penalties on an association member for 56 

a violation of the governing documents or rules of the association.  57 

 
 (Proposed language underlined; language to be deleted stricken.) 
 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Existing law allows members of home owner associations to have the same access to 
records as owners of stock in a corporation. 
 
This Resolution: Amends the Civil Code to specifically allow members of home owner associations to 
have access to the financial records and contracts of the association. 
 
The Problem:  When home owner associations were created, the rules that governed them were 
relegated to traditional corporate law.  Home ownership is different than investing in businesses. A 
person buying shares in a corporation is buying the expertise of that business’ managers to run the 
company efficiently.  When a people buy a unit in a common interest development they are buying 
location, proximity to schools, suitable living space and all this has absolutely no bearing on the 
management of the association, especially with a newly built property.   
 
When a person doesn’t like the management of the publicly traded security they own, they sell the stock 
on the open market.  When the management changes on a common interest development it is not that 
easy to pick up and move.  Also, the objectives of the competitive business are different than a home 
owner’s association.  A business needs its secrets.  There are reasons one business does better than 
another.  Businesses try to find out what their competitors are doing.  To allow corporate shareholders 
complete access to the records of the corporation  would allow a competitor to buy one share and be 
able to browse and learn that corporations strengths and weaknesses.  There is no similar competition 
aspect to running a home owners association.  There are gardening and management contracts.  This is 
not rocket science nor the Manhattan Project.   
 
The Board of Directors is only required to provide the members a budget.  A $10,000 gardening 
budget doesn’t tell the member whether that includes new plant installations, tree trimming or other items 
necessary in order to see if the contract with the gardener is reasonable.  A $5000 income item from the 
service that runs the laundry room doesn’t tell the members whether the company is providing 50% of 
gross laundry income or 5%.  Only actually viewing the contracts involved will provide the information.  
And if the Board of Directors decide not to provide it, then the members are forced into an expensive 
suit or disruptive recall. 
 
Home owner associations are more like non-profit charitable organizations and their tax returns are 
available to the public.  The change needs to be implemented. 
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IMPACT STATEMENT 
 
This resolution would not affect any other statute, regulation or law. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Robert C. Unetic, IRS - Estate & Gift, 34 Civic 
Center Plaza, Santa Ana, CA 92701-4025.  Robert.Unetic@airs.gov (714) 836-2825x110. 
 
RESPONSIBLE FLOOR DELEGATE:  
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RESOLUTION 9-02-2002 
 

DIGEST 
Release of Mechanic’s Lien; Attorney’s Fees 
Amends Civil Code section 3154 to increase the maximum attorneys’ fees to the prevailing party in an 
action to release a mechanic’s lien from $1,000 to $2,500.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
Reasons: 
This resolution amends Civil Code section 3154 to increase the maximum attorneys’ fees to the 
prevailing party in an action to release a mechanic’s lien from $1,000 to $2,500.  
This resolution should be approved in principle because it would update the cap on fees to take into 
account inflation in the cost of legal services.  
 
The current statute restricts the court’s ability to award attorneys’ fees in this complex area to an 
amount that was established over ten years ago.  The suggested change does not require the court to 
award any specific amount, but raises the cap to a reasonable amount under current circumstances. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to 
amend Civil Code section 3154 to read as follows: 
 

§ 3154 1 

(a) At any time after the expiration of the time period specified by Section 3144 with 2 

regard to the period during which property is bound by a lien after recordation of a claim of lien, 3 

where no action has been brought to enforce such lien, the owner of the property or the owner of 4 

any interest therein may petition the proper court for a decree to release the property from the lien.  5 

(b) The petition shall be verified and shall allege all of the following:  6 

(1) The date of recordation of the claim of lien.  7 

(2) The legal description of the property affected by such claim of lien.  8 

(3) That no action has been filed to foreclose the lien, or that no extension of credit has 9 

been recorded, and that the time period during which suit can be brought to foreclose the lien has 10 

expired.  11 

(4) That the lien claimant is unable or unwilling to execute a release of the lien or cannot 12 

with reasonable diligence be found.  13 

(5) That the owner of the property or interest in the property has not filed for relief under 14 

any law governing bankrupts, and that there exists no other restraint to prevent the lien claimant 15 

from filing to foreclose his or her lien. A certified copy of the claim of lien shall be attached to the 16 

petition. The petition shall be deemed controverted by the lien claimant.  17 
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(c) Upon the filing of the petition, and before any further proceedings are had, the clerk, or 18 

if there is no clerk, the judge shall set a date for the hearing not more that 30 days following the 19 

filing of the petition. The court may continue the hearing beyond the 30-day period, but good cause 20 

shall be shown for any continuance.  21 

(d) A copy of the petition and the notice setting the date for the hearing shall be served 22 

upon the lien claimant at least 10 days prior to the date set for hearing, in the manner in which a 23 

summons is required to be served, or by certified or registered mail, postage prepaid, return receipt 24 

requested, addressed to the lien claimant at the claimant's address as shown: (1) on the preliminary 25 

20-day notice served by the claimant pursuant to Section 3097, (2) in the records of the registrar 26 

of contractors, (3) on the contract on which the lien is based, or (4) on the claim of lien itself. When 27 

service is made by mail as provided in this section, service is complete on the fifth day following the 28 

day of the deposit of such mail. No decree shall issue in favor of the petitioner unless the petitioner 29 

proves that service of the petition and the order fixing the date for hearing was made in compliance 30 

with this subdivision. The issue of compliance with this subdivision shall be deemed controverted by 31 

the lien claimant.  32 

(e) In the event judgment is rendered in favor of the petitioner, the decree shall indicate all 33 

of the following:  34 

(1) The date the lien was recorded.  35 

(2) The county and city, if any, in which the lien was recorded.  36 

(3) The book and page of the place in the official records where the lien is recorded.  37 

(4) The legal description of the property affected. Upon the recordation of a certified copy 38 

of the decree, the property described in the decree shall be released from the lien.  39 

(f) The prevailing party shall be entitled to attorneys' fees not to exceed two one thousand 40 

five hundred dollars ($ 2,500 1,000).  41 

(g) Nothing in this section shall be construed to bar any other cause of action or claim for 42 

relief by the owner of the property or an interest in the property, nor shall a decree canceling a 43 

claimant's lien bar the lien claimant from bringing any other cause of action or claim for relief, other 44 

than an action foreclosing such lien. However, no other action or claim shall be joined with the 45 

claim for relief established by this section.   46 

(h) The provisions of Chapter 2.5 (commencing with Section 1141.10) of Title 3 of Part 3 47 

of the Code of Civil Procedure shall not apply to causes commenced pursuant to this section. 48 

 
(Proposed new language underlined; language to be deleted stricken.) 

   
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Allows a summary proceeding by way of petition to remove “stale” mechanic’s liens from 
an owner’s title.  The prevailing party in the petition proceeding is entitled to recover attorneys’ fees not 
to exceed $1,000.   
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This Resolution:  Would increase to two thousand five hundred dollars ($2,500) the maximum 
attorneys’ fees to which the prevailing party is entitled.  
    
The Problem:  Civil Code section 3154 was enacted in its current general form in 1979, providing for 
attorneys’ fees to the prevailing party not to exceed $500.  In 1992, the section was amended to 
increase the maximum fees recoverable to $1,000.  In the past 10 years the cost of legal services has 
increased substantially.  Hourly rates are routinely in excess of $300 in California and salaries of first 
year associates have more than doubled.  The sad truth is that $1,000 would simply not cover the cost 
of preparing, filing and prosecuting a petition under this section.  An increase to $2,500 would recognize 
the realities of the cost of legal services. 
           
IMPACT STATEMENT 
 
This proposed Resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Joel S. Miliband, Esq., RUS, MILIBAND & 
SMITH, A Professional Corporation, 2600 Michelson Drive, Seventh Floor, Irvine, CA  92612, (949) 
752-7100  Telephone, (949) 252-1514  Facsimile, miliband@rmsapc.com  E-mail address 
 
RESPONSIBLE FLOOR DELEGATE:  Joel S. Miliband 
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RESOLUTION 9-03-2002

DIGEST
Continuing Nuisance Liability:  Successive Owner
Amends Civil Code section 3483 to limit the liability of a successive owner of real property for damages
resulting from a continuing nuisance to damages occurring during the successive owner’s period of
ownership.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

Reasons:
This resolution amends Civil Code section 3483 to limit the liability of a successive owner of real property
for damages resulting from a continuing nuisance to damages occurring during the successive owner’s
period of ownership.  This resolution should be approved in principle because it would bring Civil Code
section 3483 into harmony with the general California policy that parties should be liable based on their
relative culpability through an analysis of comparative fault. (Li v. Yellow Cab Co. (1975) 13 Cal.3d 804; 
Daly v. General Motors Corp. (1978) 20 Cal.3d 725;  and Tint v. Sanborn (1989) 211 Cal.App.3d
1225.)  

A property owner who fails to abate a nuisance should be liable in damages, but only for the damages
incurred while the defendant owned the offending property.  (See Lee v. Takao Bldg. Dev. Co. (1985)
175 Cal.App.3d 565.)  This resolution does not discourage abatement of the continuing nuisance because
it only limits liability for damages, not liability for the expense of abatement.

This resolution would also harmonize the statute with the law concerning the statute of limitations for a
continuing nuisance, which states that the injury caused by an abatable nuisance occurs at every
continuation of the nuisance and that an action alleging a continuing nuisance may be brought at any time
before the nuisance has been discontinued or abated, or within the three-year limitations period of Code of
Civil Procedure section 338, subdivision (b).  

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend Civil
Code section 3483 to read as follows:

§ 34831
Every successive owner of property who neglects to abate a continuing nuisance not2

involving hazardous substances as defined in Health & Safety Code sections 25316 and 253173
and/or 42 United States Code section 9601(14), upon, or in the use of, such property, created by4
a former owner, is liable therefor for damages resulting therefrom in the same manner as the one5
who first created it but only to the extent such damages occur during such successive owner’s term6
of ownership.7

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bar Association of Northern San Diego County
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STATEMENT OF REASONS

Existing Law:  This section has been unchanged since its enactment in 1872, at a time when a continuing
nuisance was subject to relatively simple abatement, such as industrial activities creating smoke or noise,
maintenance of cesspools and the like. 

This Resolution:  Would revise Civil Code section 3483 to provide that in instances not involving
hazardous substances, owners would be liable for damages only for a continuing nuisance that occur during
their term of ownership.

The Problem:  With changes in technology, the definition of continuing nuisance has evolved, to include
such things as subsidence of slopes, which theoretically can be abated, but only at tremendous cost. 
Please see Mangini v. Aerojet General Corporation (1996) 12 Cal.4th 1087, 1097, where the
Supreme Court held that the issue of continuing versus permanent nuisance is to be determined on a case
by case basis, based on abatability.  A trial court that reads the current Civil Code section 3483 literally
could sock an innocent lender with full liability for the cost of abating a non-hazardous waste nuisance
created without its knowledge or consent, based on the mere fact that it succeeded to bare legal title
through, for example a non-judicial foreclosure.  

This resolution would clarify the law to confirm that an owner who did not create the nuisance is only liable
for damage occurring as a result of the nuisance during the time of that owner has title to the property, so
that one who plays no role in the creation of such a nuisance but who succeeded to bare legal title through,
for example, foreclosure, would not be subject to the same liability as one who participated in the creation
of the nuisance.

IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT:  David R. Moore, MOORE & SKILJAN, 7700 El
Camino Real, Suite 207, Carlsbad, CA   92009 (760) 944-7700

RESPONSIBLE FLOOR DELEGATE:  David R. Moore

COUNTERARGUMENT 

BEVERLY HILLS BAR ASSOCIATION

This resolution proposes, without justification, to insulate lenders who are guilty of poor under-writing
and ill-conceived foreclosure practices from the consequences of their acts and omissions.
Unlike the latent releases of hazardous substances (for which innocent foreclosing lenders are
protected as a matter of Federal law), the continuing nuisances the proponent describes (such as
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subsidence of slopes) are patent and would be disclosed by proper underwriting to the extent they
are not revealed by pricing. The lender could protect itself by conducting a judicial foreclosure and
obtaining a deficiency judgment against the borrower. Insulating the lender from liability when it fails to
take reasonable steps to protect itself is bad public policy and should be rejected.
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RESOLUTION 9-04-02

DIGEST
Landlord/Tenant: Prohibition of Indemnity Clauses in Commercial Leases
Adds section 1953.1 to the Civil Code to prohibit clauses in a commercial lease making the tenant
liable for negligence of the landlord.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

Reasons:
This resolution adds section 1953.1 to the Civil Code to prohibit clauses in a commercial lease making
the tenant liable for negligence of the landlord. This resolution should be approved in principle because
a landlord should not be able to force a prospective tenant to accept an indemnity clause as a condition
of the tenancy.

Tenants are typically in a far inferior position when negotiating a lease of commercial space. As a result,
landlords generally refuse to negotiate the terms of standard form leases. Tenants are forced to accept
indemnity provisions in favor of the landlord. There is a basic unfairness of one party in a superior
position forcing a party in an inferior position to accept the burden of the superior party’s negligence.
When the inferior party objects, the superior says: “rent elsewhere.” Also, an unsophisticated or
unrepresented tenant may not understand the significance of the indemnity until it is too late. This
resolution helps to level the landlord-tenant negotiating field by preventing the landlord from taking
advantage of the tenant’s weakness or lack of sophistication on this issue.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to add
section 1953.1 to the Civil Code to read as follows:

§1953.11
No real property lease for commercial premises covered by this Title shall contain a2

provision under which any tenant is responsible for or indemnifies the landlord for the ordinary3
or gross negligence of a landlord or any employee, agent, subcontractor of any landlord.4

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  San Diego County Bar Association

STATEMENT OF REASONS:  

Existing Law:  It is common in commercial leases for the landlord to require the tenant to indemnify the
landlord for injuries to the tenant or any business invitee of the tenant caused by the ordinary or gross
negligence of the landlord or an employee, agent or subcontractor of the landlord. 

The Problem:  The existing law means that a security guard employed by the landlord could run over a
business invitee of the tenant and the tenant would be required to indemnify the landlord for any injuries.
While it may be argued that this is merely a shifting of the insurance burden, damage awards exceeding
policy limits are not uncommon. The exclusion of ordinary negligence in the lease is a trap for the
unwary tenant or the tenant’s attorney. These provisions are not, as a practical matter, negotiable,
especially with shopping center landlords.  Commercial landlords should not be able to evade that
responsibility by contract under antiquated doctrines such as caveat emptor that have little to do with
today’s reality.
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This Resolution:  This resolution would insure that  those responsible for a condition or situation giving
rise to tort damages are actually held liable.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Robert H. Lynn, Lynn, Stock & Stephens, LLP,
2445 Fifth Avenue, St. 330, San Diego, CA 92101, (619) 234-5488, rlynn@lsslawfirm.com.

RESPONSIBLE FLOOR DELEGATE:  Robert H. Lynn
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RESOLUTION 9-05-2002 
 
DIGEST 
Commercial Property: Security Deposits 
Amends Civil Code section 1950.7 to eliminate the distinction in time for refunding security deposits on 
commercial leases based on the reasons for the deductions. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
Reasons: 
This resolution amends Civil Code section 1950.7 to eliminate the distinction in time for refunding 
security deposits on commercial leases based on the reasons for the deductions.  This resolution should 
be approved in principle because the current distinctions are not justified 
 
Civil Code section 1950.7 currently establishes different time periods in which a landlord must return a 
security deposit to a tenant based on whether the landlord has a claim for default of rent (14 days) or to 
repair damage and clean the premises (30 days). This resolution would eliminate that distinction by 
requiring the landlord to refund the balance of the security deposit within 30 days regardless of the basis 
for the landlord’s claim.  Establishing a single time period would simplify the process for returning 
security deposits and eliminate confusion. 
 
Moreover, there is good reason for settling on the 30-day limit as the uniform deadline.  Currently, 
where the landlord’s claim is for unpaid rent, the remaining security deposit must be returned within 14 
days.  However, common area maintenance (CAM) charges, which are classified as rent, are often 
unknown until several weeks later, at which time the landlord may have lost his or her right to subtract 
CAM charges from the deposit.  Adopting a 30-day deadline would allow landlords to recover CAM 
charges while still allowing commercial tenants to receive the balance of their deposits within a 
reasonable time.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend 
Civil Code section 1950.7 to read as follows: 
 

§1950.7 1 

(a)  Any payment or deposit of money the primary function of which is to secure the 2 

performance of a rental agreement for other than residential property or any part of the 3 

agreement, other than a payment or deposit, including an advance payment of rent, made to 4 

secure the execution of a rental agreement, shall be governed by the provisions of this section.  5 

With respect to residential property, the provisions of Section 1950.5 shall prevail. 6 
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(b)  Any such payment or deposit of money shall be held by the landlord for the tenant 7 

who is a party to the agreement.  The claim of a tenant to the payment or deposit shall be prior to 8 

the claim of any creditor of the landlord, except a trustee in bankruptcy. 9 

(c)  The landlord may claim of the payment or deposit only those amounts as are 10 

reasonably necessary to remedy tenant defaults in the payment of rent, to repair damages to the 11 

premises caused by the tenant, or to clean the premises upon termination of the tenancy, if the 12 

payment or deposit is made for any or all of those specific purposes.  Where the claim of the 13 

landlord upon the payment or deposit is only for defaults in the payment of rent, then any 14 

remaining portion of the payment or deposit shall be returned to the tenant no later than two 15 

weeks after the date the landlord receives possession of the premises.  Where the claim of the 16 

landlord upon the payment or deposit includes amounts reasonably necessary to repair damages 17 

to the premises caused by the tenant or to clean the premises, then any Any remaining portion of 18 

the payment or deposit shall be returned to the tenant at a time as may be mutually agreed upon 19 

by landlord and tenant, but in no event later than 30 days from the date the landlord receives 20 

possession of the premises. 21 

(d)  Upon termination of the landlord’s interest in the unit in question, whether by sale, 22 

assignment, death, appointment of receiver or otherwise, the landlord or the landlord or the 23 

landlord’s agent shall, within a reasonable time, do one of the following acts, either of which shall 24 

relieve the landlord of further liability with respect to the payment or deposit: 25 

(1)  Transfer the portion of the payment or deposit remaining after any lawful deductions 26 

made under subdivision ( c ) to the landlord’s successor in interest, and thereafter notify the tenant 27 

by personal delivery or certified mail of the transfer, of any claims made against the payment or 28 

deposit, and of the transferee’s name and address.  If the notice to the tenant is made by personal 29 

delivery, the tenant shall acknowledge receipt of the notice and sign his or her name on the 30 

landlord’s copy of the notice. 31 

(2)  Return the portion of the payment or deposit remaining after any lawful deductions 32 

made under subdivision (c ) to the tenant. 33 

(e)  Upon receipt of any portion of the payment or deposit under paragraph (1) of 34 

subdivision (d), the transferee shall have all of the rights and obligations of a landlord holding the 35 

payment or deposit with respect to the payment or deposit. 36 

(f)  The bad faith retention by a landlord or transferee of a payment or deposit or any 37 

portion thereof, in violation of this section, may subject the landlord or the transferee to damages 38 

not to exceed two hundred dollars ($200), in addition to any actual damages. 39 

(g)  This section is declarative of existing law and therefore operative as to all tenancies, 40 

leases, or rental agreements for other than residential property created or renewed on or after 41 

January 1, 1971. 42 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Santa Barbara County Bar Association 
 
STATEMENT OF REASONS: 
 



9-05-3 

Existing Law:  Makes a distinction between types of deductions from other than residential security 
deposits in terms of time for refunding money. 
 
This Resolution:  Would eliminate the distinction in time for refunding security deposits based on the 
reasons for the deductions made.   
 
The Problem:  Other than residential landlords, e.g. commercial landlords for shopping centers have to 
refund security deposits within two weeks of the tenant vacating when the deduction is for defaults in the 
payment of rent only.  At first blush, this may seems perfectly reasonable, but the reality for the 
commercial landlord is that most leases of this nature include a provision for the tenant to pay for 
common area charges, commonly referred to as CAM charges.  These charges are the landlord’s actual 
expenses which are divided between the tenants of the shopping center based upon the tenant’s 
percentage share of the whole shopping center.  Thus, the actual charges are incurred, the bill received, 
and the billing done for the month following.  For the month of November, for example, the expense is 
incurred in November; the landlord receives and pays the bill in December, and bills out the tenants to 
pay in January with their January rent.  Those common area charges are a part of the rent due and 
should be deducted from the security deposit.  But, if the landlord has only two weeks in which to 
refund, the landlord most often does not have the bill yet.  Thus, the distinction between the types of 
deductions should be eliminated, and the security deposit refund for commercial tenants should be within 
30 days no matter what the deduction is for.  This distinction also causes confusion which would be 
eliminated.  For example, refunding the security deposit and then billing the former tenant later for the 
common area charges after he or she has vacated is unproductive to the system, and may make the 
collection of those funds unattainable.  The tenant believes that he or she has paid everything owing 
under the lease because he or she has received a refund, and then he or she receives further billing for 
the common area charges.  The alternative of withholding an amount assumed to be sufficient to cover 
that month’s actual common area charges is not satisfactory as such amounts vary each month and may 
either be to high or too low an amount.  Finally, even residential security deposits governed by Civil 
Code section 1950.5 have had the time to refund extended to three weeks from two weeks in a 1993 
legislative amendment.  See Civil Code section 1950.5 (f). 
 
Amending Civil Code section 1950.7 will further the public policy by avoiding confusion and will not 
have a detrimental effect upon the process. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Betty L. Jeppesen, 800 Garden Street, Suite K, 
Santa Barbara, CA  93101; 805/963-8621; FAX 805/962-9981 
 
RESPONSIBLE FLOOR DELEGATE:  Betty L. Jeppesen 
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RESOLUTION 9-06-2002

DIGEST
Recordable Documents:  Notice of Change of Trustee
Amends Government Code section 27280 to provide that a notice of a change in trustee may be
recorded.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends Government Code section 27280 to provide that a notice of a change in trustee
may be recorded.  This resolution should be disapproved because a procedure already exists for
recording a change in trustee.

In the majority of cases, the trustee is not infirm and can (and must) simply convey the title to the
successor.  (Probate Code §§ 15644, 16226.)  Therefore, this resolution would be relevant only in the
event that the trustee had become incompetent through age, infirmity, or other factors.  Protecting an
infirm trustee from undue influence, and the trust from depletion, is a worthy goal.  However, removing
an incompetent trustee and appointing a new trustee – and thereby changing the ownership of real
property, since title is in the trustee rather than the trust – is too important a step to entrust to the simple
filing of a document.

Current law already recognizes this importance.  Probate Code section 17200 provides for the filing of
a petition to have the court determine issues relating to the internal affairs of a trust, including the
removal and appointment of trustees.  As part of the order changing the trustee, the court can then
order a conveyance of the property to the new trustee, which of course is perfected through
recordation.

If a trustee is no longer able to administer the trust, the trustee should be removed in the manner
provided by law.  Methods already exist for installing a successor trustee and conveying title from the
former trustee.  The current mechanisms provide assurance that title is conveyed properly and should
not be changed in the manner suggested in the resolution.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Government Code section 27280 to read as follows:

§ 272801
       (a) Any instrument or judgment affecting the title to or possession of real property,2
including notice of a change of trustee, may be recorded pursuant to this chapter.3
       (b) Any instrument or document submitted for recordation which effectuates a change in4
ownership may be accompanied by a change in ownership statement as provided for in Section5
480 of the Revenue and Taxation Code.  Upon receipt of such change in ownership statement,6
the recorder shall transmit, as soon as possible, the original statement or true copy thereof to7
the county assessor along with the recorded document as required by Section 255.7 of the8
Revenue and Taxation Code.  The change in ownership statement shall not be recorded nor9
open and available to public inspection and shall at all times remain confidential, except as10
provided in Section 408 of the Revenue and Taxation Code.11

(Proposed new language underlined, language to be deleted stricken.)
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PROPONENT:   Bar Association of Northern San Diego County

STATEMENT OF REASONS:

Existing Law:  Although Government Code section 27280 is worded broadly, so as to allow
recordation of any document affecting title to real property, in some counties in California, the County
Recorder declines to record documents identifying a change in the identity of the trustee of a trust which
holds title to real property.  

This Resolution:  Would amend Government Code section 27280 to specifically indicate that
documents indicating a change in the identity of the trustee of a trust holding title to real property are
recordable.

The Problem:  In a situation where a trustee of trust holding title to real property becomes
incapacitated, it becomes necessary to appoint a successor trustee.  This is particularly important where
the trustee is the trustor of the family trust and is affected by the infirmities of age or disease and no
longer has capacity to act, and there is a risk of undue influence.  Given the fact that a major purpose of
trusts is to avoid the necessity of resort to the Court system, it should be possible for the successor
trustee to be identified in the official records of the County, so as to avoid the possibility of an
inappropriate transfer, and to assure consistency in the chain of title.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND PERMANENT CONTACT:  Karen E. Black, Law Office of Karen E. Black, 144
E.Washington Avenue, Escondido, CA   92025  (760) 745-2900

RESPONSIBLE FLOOR DELEGATE:  Karen E. Black
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RESOLUTION 10-01-2002

DIGEST
Summary Judgment:  Evidentiary Rulings in Trial Court
Amends Code of Civil Procedure section 437c to require that evidentiary objections be made at or
before the hearing on the summary judgment motion and to require the court to rule separately on every
objection.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE 

History:
Similar to Resolution 2-07-01, which was withdrawn.

Reasons:
This resolution amends Code of Civil Procedure section 437c to require that evidentiary objections be
made at or before the hearing on the summary judgment motion and to require the court to rule
separately on every objection. This resolution should be approved in principle because it ensures a
proper record for appellate review while giving the appellate court freedom to handle trial court failures
to rule.

Rulings on evidentiary objections are often key to a summary judgment motion.   The trial court’s failure
or refusal to rule on each evidentiary objection made, either by outright omission or by use of the
catchall “Biljac” citation, hinders appellate review because neither the parties nor the appellate court
know how the trial court ruled on specific objections.  At the same time, by not specifying a penalty for
failure to rule on each evidentiary objection, the resolution gives the appellate court the freedom to
determine how to deal with such failures in the future.  

SECTION/COMMITTEE REPORTS

THE STATE BAR’S COMMITTEE ON APPELLATE COURTS
Recommend:  APPROVE IF AMENDED
Reasons:
The Committee unanimously endorses the first part of the proposed amendment to Code of Civil
Procedure section 437c, subdivision (d), providing: “Evidentiary objections not made at or before the
hearing shall be deemed waived.”  Although the purpose of this amendment is not explained in the
“Statement of Reasons” accompanying the proposed resolution, the Committee understands it to be an
attempt to negate the waiver rule that is often applied on appeal when a trial judge fails to rule on
evidentiary objections made in connection with motions for summary judgment/adjudication.  (See City
of Long Beach v. Farmers & Merchants Bank (2000) 81 Cal.App.4th 780, 783-785 [objections not
ruled upon are deemed waived unless rulings are requested and refused and additional requests for
rulings would be a “fruitless act”].)

A majority of the Committee, however, believes the proposed amendment fails to adequately address
the waiver issue.  Even as amended, the statutory language would not foreclose appellate courts from
continuing to apply the waiver rule described in the City of Long Beach decision.  A majority of the
Committee therefore recommends that to achieve the intended result, the position of the word “not” in
the sentence should be moved so as to provide: “Evidentiary objections not made at or before the
hearing shall not be deemed waived.”  

A minority of the Committee believes that the current waiver rule should not be negated in this manner. 
In the minority’s view, the waiver rule requires attorneys to focus on the most important evidentiary
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issues in order to obtain rulings with respect to those issues, thereby reducing the burden on trial courts
to rule on boilerplate objections that may not be relevant to the court’s summary judgment/adjudication
decision.

As for the second part of the resolution, the Committee unanimously recommends that the phrase
“separately and specifically” be deleted from the proposed new sentence (i.e., “The court shall rule on
each evidentiary objection separately and specifically”).  The Committee agrees that the adherence by
trial courts to the Biljac rule is problematic, for the reasons explained in Sambrano v. City of San
Diego (2001) 94 Cal.App.4th 225, 234-238.  However, in the Committee’s view, the “separately and
specifically” requirement would impose an undue burden on trial courts in cases where numerous
boilerplate objections have been asserted.  The Committee believes that trial courts should retain
discretion to rule on categories of objections, or to state only those objections which are sustained
accompanied by a blanket denial of all remaining objections.  In this manner, a proper record for
appellate review would be created without forcing trial courts to draft orders addressing each objection
“separately and specifically.”

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Code of Civil Procedure section 437c to read as follows:

§4371
(a) Any party may move for summary judgment in any action or proceeding if it is2

contended that the action has no merit or that there is no defense to the action or proceeding. . .3
. [all of subdivision (a) remains unchanged]4

(b) The motion shall be supported by affidavits, declarations, admissions,5
answers to interrogatories, depositions, and matters of which judicial notice shall or may6
be taken. The supporting papers shall include a separate statement setting forth plainly7
and concisely all material facts which the moving party contends are undisputed. Each8
of the material facts stated shall be followed by a reference to the supporting evidence.9
The failure to comply with this requirement of a separate statement may in the court's10
discretion constitute a sufficient ground for denial of the motion.11

Any opposition to the motion shall be served and filed not less than 14 days12
preceding the noticed or continued date of hearing, unless the court for good cause13
orders otherwise. The opposition, where appropriate, shall consist of affidavits,14
declarations, admissions, answers to interrogatories, depositions, and matters of which15
judicial notice shall or may be taken.16

The opposition papers shall include a separate statement which responds to17
each of the material facts contended by the moving party to be undisputed, indicating18
whether the opposing party agrees or disagrees that those facts are undisputed. The19
statement also shall set forth plainly and concisely any other material facts which the20
opposing party contends are disputed. Each material fact contended by the opposing21
party to be disputed shall be followed by a reference to the supporting evidence.22
Failure to comply with this requirement of a separate statement may constitute a23
sufficient ground, in the court's discretion, for granting the motion.24

Any reply to the opposition shall be served and filed by the moving party not25
less than five days preceding the noticed or continued date of hearing, unless the court26
for good cause orders otherwise.27

Evidentiary objections not made at or before the hearing shall be deemed28
waived.  The court shall rule on each evidentiary objection separately and specifically.29

Sections 1005 and 1013, extending the time within which a right may be30
exercised or an act may be done, do not apply to this section.  31
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Any incorporation by reference of matter in the court's file shall set forth with32
specificity the exact matter to which reference is being made and shall not incorporate33
the entire file.34

[Subdivisions (c) – (r) remain unchanged.]35

(Proposed new language underlined, language to be deleted stricken.)

PROPONENT:  Bar Association of Northern San Diego County

STATEMENT OF REASONS

Existing Law:  Trial courts routinely rule on evidence objections in summary judgment motions without
revealing either the ruling on the objection or the reasoning, citing Biljac Associates v. First Interstate
Bank of Oregon (1990) 218 Cal. App.3d 1410, 1419. 

This Resolution:  Would add language to Code of Civil Procedure section 437c, subdivision (b) which
would require the trial court to specifically rule on each evidentiary objection, thereby providing the
parties and the Court of Appeal and Supreme Court with a proper record for review of the granting or
denial of summary judgment/summary adjudication motions.

The Problem:  Under Biljac, supra, neither the parties nor any reviewing court will know what
evidence the trial court excluded or the reasons therefor.  The trial courts should be required to make
explicit and detailed evidentiary rulings when reviewing these motions, which often have a significant
effect on a case.

This resolution would clarify the law to confirm the parties right to full review and consideration of the
evidentiary objections anticipated by the legislature as part of the summary judgment/summary
adjudication motion process.  This resolution is similar to __-__-2001.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  K. Martin White, Post Office Box 1826,
Carlsbad, CA   92018-1826, (760) 434-6787

RESPONSIBLE FLOOR DELEGATE: David R. Moore

COUNTER ARGUMENT

SACRAMENTO COUNTY BAR ASSOCIATION

The proposed resolution would require a trial court to make specific written rulings, including the
court’s reasoning, on each evidentiary objection on summary judgment or summary adjudication
motions.  

Due to counsel’s frequent practice of submitting boilerplate objections to evidence, copied and pasted
even where inapplicable, and the routine failure of counsel to comply with C.R.C., Rule 345 by
specifying the page and line of the evidence objected to, this proposal will create a horrendous,
incredibly time-consuming task for the trial courts, that will serve very little useful purpose.  

Trial courts currently make their best efforts to rule on properly presented evidentiary objections, which
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are preserved on appeal.  On appeal of a motion for summary judgment the appellate courts review the
record de novo, considering all the evidence set forth in the moving and opposition papers except that
to which objections have been made and sustained. C.C.P. section 437c(c); Guz v. Bechtel Nat. Inc.
(2000) 24 Cal.4th 317, 334.  If counsel fail to obtain rulings, the objections are waived and are not
preserved for appeal (Ann M. v. Pacific Plaza Shopping Center (1993) 6 Cal.4th 666, 670), but where
the trial court neglects to rule on the written evidentiary objections, after counsel requests such a ruling,
the objections are preserved on appeal.  City of Long Beach v. Farmers & Merchants Bank of Long
Beach (2000) 81 Cal.App.4th 780, 784.

As the trial courts are already required to rule on objections to evidence on summary judgment and
summary adjudication motions, and properly presented evidentiary objections are preserved on appeal,
the proposed amendment to C.C.P. section 437c(b) requiring the trial court to set forth its reasoning on
each objection only creates a new and unnecessary burden. 
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RESOLUTION 10-02-2002 
 
DIGEST 
Summary Judgment and Summary Adjudication:  Elimination of Separate Statement   
Amends Code of Civil Procedure section 437c to eliminate the separate statement of undisputed facts 
and counterstatement in motions for summary judgment or summary adjudication. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
Reasons: 
This resolution amends Code of Civil Procedure section 437c to eliminate the separate statement of 
undisputed facts and counterstatement in motions for summary judgment or summary adjudication.  This 
resolution should be disapproved because the separate statement serves an important function in the 
judge’s determination of the merits of the motion.   
 
The separate statement provides in an easy-to-read chart format the information at the heart of a motion 
for summary judgment or summary adjudication: the key facts and evidence showing whether or not 
these facts are disputed.  Thus, the separate statement makes the court’s job easier by eliminating the 
need to sift through the memorandum and supporting evidence to locate the material facts.  The separate 
statement also ensures that the court can determine whether key facts are truly in dispute, even where 
the points and authorities are not well written.  Contrary to the proponent's suggestion, it is likely that the 
court accords separate statements more consideration than memoranda of points and authorities.   
 
Similar to Resolution 10-03-2002. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend 
Code of Civil Procedure section 437c to read as follows: 
 

Code of Civil Procedure § 437c 1 
(a) Any party may move for summary judgment in any action or proceeding if it  is 2 
contended that the action has no merit or that there is no defense to the action or 3 
proceeding.  The motion may be made at any time after 60 days have elapsed since the 4 
general appearance in the action or proceeding of each party against whom the motion 5 
is directed or at any earlier time after the general appearance that the court, with or 6 
without notice and upon good cause shown, may direct.  Notice of the motion and 7 
supporting papers shall be served on all other parties to the action at least 28 days 8 
before the time appointed for hearing.  However, if the notice is served by mail, the 9 
required 28-day period of notice shall be increased by five days if the place of address 10 
is within the State of California, 10 days if the place of address is outside the State of 11 
California but within the United States, and 20 days if the place of address is outside the 12 
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United States, and if the notice is served by facsimile transmission, Express Mail, or 13 
another method of delivery providing for overnight delivery, the required 28-day period 14 
of notice shall be 15 
increased by two court days.  The motion shall be heard no later than 30 days before 16 
the date of trial, unless the court for good cause orders otherwise.  The filing of the 17 
motion shall not extend the time within which a party must otherwise file a responsive 18 
pleading. 19 
(b) The motion shall be supported by affidavits, declarations, admissions, answers to 20 
interrogatories, depositions, and matters of which judicial notice shall  or may be taken.  21 
The supporting papers shall include a separate statement setting forth plainly and 22 
concisely all material facts which the moving party contends are 23 
undisputed.  Each of the material facts stated shall be followed by a reference to the 24 
supporting evidence.  The failure to comply with this requirement of a separate 25 
statement may in the court's discretion constitute a sufficient ground for denial of the 26 
motion. 27 
Any opposition to the motion shall be served and filed not less than 14 days preceding 28 
the noticed or continued date of hearing, unless the court for good cause orders 29 
otherwise.  The opposition, where appropriate, shall consist of affidavits, declarations, 30 
admissions, answers to interrogatories, depositions, and matters of which judicial notice 31 
shall or may be taken. 32 
The opposition papers shall include a separate statement which responds to each of the 33 
material facts contended by the moving party to be undisputed, indicating whether the 34 
opposing party agrees or disagrees that those facts are undisputed.  The statement also 35 
shall set forth plainly and concisely any other material facts which the opposing party 36 
contends are disputed.  Each material fact contended 37 
by the opposing party to be disputed shall be followed by a reference to the supporting 38 
evidence.  Failure to comply with this requirement of a separate statement may 39 
constitute a sufficient ground, in the court's discretion, for granting the motion. 40 
Any reply to the opposition shall be served and filed by the moving party not less than 41 
five days preceding the noticed or continued date of hearing, unless the court for good 42 
cause orders otherwise. 43 
Evidentiary objections not made at the hearing shall be deemed waived. 44 
Sections 1005 and 1013, extending the time within which a right may be exercised or an 45 
act may be done, do not apply to this section. 46 
Any incorporation by reference of matter in the court's file shall set forth with specificity 47 
the exact matter to which reference is being made and shall not incorporate the entire 48 
file. 49 
[Subdivisions (c) through (r) remain unchanged.] 50 

 
(Proposed new language is underlined; language to be deleted is stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
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STATEMENT OF REASONS 
 
Existing Law:  Requires a party who moves for summary judgment or summary adjudication to file a 
separate statement of undisputed facts, and requires the party opposing the motion to file a 
counterstatement. 
 
This Resolution:  Would remove the requirement that a party who moves for summary judgment or 
summary adjudication file a separate statement of undisputed facts, and that the party opposing the 
motion file a counterstatement. 
 
The Problem:  Any litigator recognizes that in order to prevail on, or defeat, a motion for summary 
judgment or adjudication, he or she will have to submit a well-written memorandum of points and 
authorities that spells out in detail why the facts are or are not undisputed.  The memorandum provides 
all the background and argument necessary for the determination of the motion.  Also, in all reality, it is 
questionable whether courts actually give much consideration to the parties’ separate statements.  
Preparation of a separate statement adds nothing to the motion except added busy work for the 
litigators and more papers for the court’s file. 
 
Parties who file a motion for summary judgment or for summary adjudication already have a multitude of 
papers to prepare.  The requirement of preparing a separate statement imposes an additional and 
unnecessary burden upon both the moving party and the opposing party, and should be eliminated. 
 
IMPACT STATEMENT 
 
This proposed resolution would affect California Rule of Court 342 in that rule 342’s provisions for the 
format of the separate statement would no longer be needed. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Law Office of James V. Weixel, Jr., 
24 Professional Center Parkway, Suite 220, San Rafael, California 94903, telephone (415) 472-8106, 
fax (415) 472-8097, e-mail jvw@weixel-law.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Jim Weixel 
 
COUNTERARGUMENT 
 
BEVERLY HILLS BAR ASSOCIATION 
 
The proposed amendment of Code of Civil Procedure § 437c should be opposed.  While attempting to 
reduce the burden imposed on parties bringing a motion for summary judgment and/or summary 
adjudication, this resolution would result in an increased burden on the court in reviewing any motion 
brought pursuant to Code of Civil Procedure § 437c.  The need for a "well-written memorandum of 
points and authorities that spells out in detail why the facts are or are not undisputed" does not eradicate 
the need for a concise separate statement that identifies the specific facts the moving party contends are 
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undisputed, and that further provides the specific evidence supporting said contentions.  The separate 
statement pinpoints the factual issues to which the opposing party must respond.  The separate 
statement also facilitates the court's review of the motion.  The statement that "in all reality, it is 
questionable whether courts actually give much consideration to the parties' separate statements" is itself 
questionable.  In some instances, the court's determination of the motion may rest solely on the separate 
statement, where the separate statement submitted in opposition to the motion clearly establishes the 
existence, or nonexistence, of a triable issue of fact. The separate statement provides the court with a 
road map to the facts and evidence, while the memorandum of points and authorities sets forth the 
applicable law, and argues the application of the law to the facts of the case.  This amendment will also 
result in additional law and motion practice, because parties increasingly will seek leave to file 
memoranda that exceed the page limits imposed by Rule 313(d).  Moreover, Rule 342 (as amended 
January 1, 2002) requires a party to serve an electronic version of its statement upon request of a party 
or the court, thereby significantly reducing the "busy work" inherent in summary judgment motions. 
 
ORANGE COUNTY BAR ASSOCIATION  
 
The Separate Statement of Undisputed Facts and Evidence, and its counter Statement of Disputed 
Facts and Evidence, are necessary evils in the process of motions under Code of Civil Procedure 
Section 437c.  Yes, it is hard work to create these Separate Statements.  Yes, it is time-consuming.  
Yes, it is an extra pleading to prepare in filing a summary judgment or adjudication motion.  However, 
the assertion that the courts do not give consideration to the Separate Statement is a sad commentary 
on the proponents’ view of our judiciary.  These provisions of CCP Section 437c, creating the 
requirement for a separate statement, were added less than twenty years ago.  Many judges, if not all 
judges, hearing motions for summary judgment rely heavily on the separate statements.  In a recent case, 
the Court of Appeals for the Third Appellate District held that without a separate statement of 
undisputed facts with references to supporting evidence in the form of affidavits or declarations, it is 
impossible for plaintiff, in opposing a motion for summary judgment, to demonstrate the existence of 
disputed facts.  Lewis v. County of Sacramento (App. 3 Dist. 2001) 113 Cal.Rptr.2d 90, 93 
Cal.App.4th 107 (review denied). 
 
As hard as it may be to create, the Separate Statement is a valuable tool to both the bench and the bar.  
It provides a breakdown of precisely what facts are or are not in dispute or at issue.  Elimination of this 
requirement would permit creative drafting of points and authorities in which parties could hide or argue 
facts without setting forth the supporting evidence in a clear and concise manner.  The Separate 
Statement forces each party to clearly state the facts which the party contends either are, or are not, in 
dispute, without hiding anything. It also requires a party to provide concrete proof, through competent 
admissible evidence, to support its contentions.  It precludes creative writing or distortion of facts by 
either side.    
 
Lest we forget, summary judgment allows trial on the law because the facts are purportedly not at issue.  
If granted, a party is deprived of a trial on the facts because a court has found that there are no facts to 
be tried.  The Separate Statement preserves due process for the litigant attempting to reach trial on the 
merits.  It provides a means by which clear, concise analysis of the facts, both disputed and undisputed, 
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can be performed.  It also provides a clear, concise and uniform road map to the facts and the evidence 
supporting those facts to enable the parties and the court to thoroughly discuss and analyze the legal 
issues.  To support removing this requirement is to support lazy lawyering.  For all these reasons, the 
resolution should be defeated. 
 
SANTA CLARA COUNTY BAR ASSOCIATION 

 
The existing provisions of CCP §437c and CRC 342, which require that both moving and opposing 
parties in a motion for summary judgment file separate statements of material facts, are procedurally 
sound.  Such separate statements are indispensable for the parties as well as the court, in that they 
clearly set forth and delineate the issues constituting the subject matter of the motion.  These statements 
also provide citations to testimony supporting the respective positions of the parties as to the material 
facts at issue.  Indeed, those very references make each separate statement inseparable from the 
memorandum of points and authorities.  By citing specific numbered undisputed/disputed material facts 
in the memorandum, one can refer the reader to the citations set forth in the separate statement in a 
compact and efficient manner that avoids disrupting the flow of the text of the points and authorities. 
 
Thus, separate statements are far more than mere “busy work.”  They are, in fact, essential to a motion 
for summary judgment, which is, more often than not, the most important, as well as complex, motion 
that a party can bring in an action.  The format set forth in existing statutes is rooted in logic and the 
need for systematic and well-organized law and motion procedure.  This resolution should therefore be 
disapproved. 
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RESOLUTION 10-03-2002 
 
DIGEST 
Summary Judgment and Summary Adjudication:  Elimination of Separate Statement.   
Amends California Rules of Court, rule 342, to eliminate the separate statement of undisputed facts and 
counterstatement in motions for summary judgment or summary adjudication. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
Reasons: 
This resolution amends California Rules of Court, rule 342, to eliminate the separate statement of 
undisputed facts and counterstatement in motions for summary judgment or summary adjudication.  This 
resolution should be disapproved because the separate statement serves an important function in the 
judge’s determination of the merits of the motion.   
 
The separate statement provides in an easy-to-read chart format the information at the heart of a motion for 
summary judgment or summary adjudication: the key facts and evidence showing whether or not these facts 
are disputed.  Thus, the separate statement makes the court’s job easier by eliminating the need to sift 
through the memorandum and supporting evidence to locate the material facts.  The separate statement also 
ensures that the court can determine whether key facts are truly in dispute, even where the points and 
authorities are not well written.  Contrary to the proponent's suggestion, it is likely that the court accords 
separate statements more consideration than memoranda of points and authorities.   
 
Similar to Resolution 10-02-2002. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that the Judicial Council amend California 
Rules of Court, rule 342, to read as follows: 
 

Rule 342 1 
(a) [Motion] As used in this rule, "motion" refers to either a motion for summary 2 
judgment or a motion for summary adjudication. 3 
(b) [Motion for summary adjudication] If made in the alternative, a motion for summary 4 
adjudication may make reference to and depend upon the same evidence submitted in 5 
support of the summary judgment motion. If summary adjudication is sought, whether 6 
separately or as an alternative to the motion for summary judgment, the specific cause of 7 
action, affirmative defense, claims for damages, or issues of duty must be stated 8 
specifically in the notice of motion and be repeated, verbatim, in the separate statement 9 
of undisputed material facts. 10 
(c) [Documents in support of motion] The motion must contain and be supported by the 11 
following documents: 12 
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(1) Notice of motion by [moving party] for summary judgment or summary 13 
adjudication or both; 14 
(2) Separate statement of undisputed material facts in support of [moving party's] 15 
motion for summary judgment or summary adjudication or both; 16 
(3)(2) Memorandum of points and authorities in support of [moving party's] motion 17 
for summary judgment or summary adjudication or both; 18 
(4)(3) Evidence in support of [moving party's] motion for summary judgment or 19 
summary adjudication or both; and 20 
(5)(4) Request for judicial notice in support of [moving party's] motion for summary 21 
judgment or summary adjudication or both (if appropriate). 22 
(d) [Separate statement in support of motion] The Separate Statement of Undisputed 23 
Material Facts in support of a motion must separately identify each cause of action, 24 
claim, issue of duty or affirmative defense, and each supporting material fact claimed to 25 
be without dispute with respect to the cause of action, claim, issue of duty, or affirmative 26 
defense. In a two-column format, the statement must state in numerical sequence the 27 
undisputed material facts in the first column and the evidence that establishes those 28 
undisputed facts in the second column. Citation to the evidence in support of each 29 
material fact must include reference to the exhibit, title, page, and line numbers. 30 
(e)(d) [Documents in opposition to motion] The opposition to a motion must consist of 31 
the following documents, separately stapled and titled as shown: 32 
(1) [Opposing party's] memorandum of points and authorities in opposition to 33 
[moving party's] motion for summary judgment or summary adjudication or both; 34 
(2) [Opposing party's] separate statement of undisputed material facts in opposition to 35 
[moving party's] motion for summary judgment or summary adjudication or both; 36 
(3)(2) [Opposing party's] evidence in opposition to [moving party's] motion for 37 
summary judgment or summary adjudication or both (if appropriate); and 38 
(4)(3) [Opposing party's] request for judicial notice in opposition to [moving party's] 39 
motion for summary judgment or summary adjudication or both (if appropriate). 40 
(f) [Opposition to motion; content of separate statement] Each material fact claimed by 41 
the moving party to be undisputed must be set out verbatim on the left side of the page, 42 
below which must be set out the evidence said by the moving party to establish that fact, 43 
complete with the moving party's references to exhibits. On the right side of the page, 44 
directly opposite the recitation of the moving party's statement of material facts and 45 
supporting evidence, the response must unequivocally state whether that fact is 46 
"disputed" or "undisputed." An opposing party who contends that a fact is disputed must 47 
state, on the right side of the page directly opposite the fact in dispute, the nature of the 48 
dispute and describe the evidence that supports the position that the fact is 49 
controverted. That evidence must be supported by citation to exhibit, title, page, and 50 
line numbers in the evidence submitted. 51 
(g)(e) [Documentary evidence] If evidence in support of or in opposition to a motion 52 
exceeds 25 pages, the evidence must be in a separately bound volume and must include 53 
a table of contents. 54 
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Supporting statement:  
ISSUE 1-THE FIRST CAUSE OF ACTION FORNEGLIGENCE IS BARRED 

BECAUSE PLAINTIFFEXPRESSLY ASSUMED THE RISK OF INJURY 
Undisputed Material Facts: Supporting Evidence: 
1. Plaintiff was injured while mountain 
climbing on a trip with Any Company 
USA. 

Plaintiff's deposition, 12:3-4. 

2. Before leaving on the mountain-climbing 
trip, plaintiff signed a complete waiver of 
liability. 

Smith declaration, 5:4-5; waiver of liability, 
Ex. A to Smith declaration. 

Opposing statement:  
ISSUE 1-THE FIRST CAUSE OF ACTION FORNEGLIGENCE IS BARRED 

BECAUSE PLAINTIFFEXPRESSLY ASSUMED THE RISK OF INJURY 
Undisputed Material Facts and Alleged 
Supporting Evidence: 

Response and Evidence: 

1. Plaintiff was injured while mountain 
climbing on a trip with Any Company 
USA. Plaintiff's deposition, 12:3-4. 

Undisputed. 

2. Before leaving on the mountain-climbing 
trip, plaintiff signed a complete waiver of 
liability. Smith declaration, 5:4-5; waiver of 
liability, Ex. A to Smith declaration. 

Disputed. Plaintiff did not sign the waiver of 
liability; the signature on the waiver is 
forged. Jones declaration, 3:6-7. 

 

(h)  [Format for separate statements] Supporting and opposing separate statements in a 55 
motion for summary judgment must follow this format: 56 

 57 
 58 
 59 
 60 
 61 
 62 
 63 
 64 
 65 
 66 
 67 
 68 
 69 
 70 
 71 
 72 
 73 
Supporting and opposing separate statements in a motion for summary adjudication 74 
must follow this format: 75 
 76 
 77 
 78 
 79 
 80 
 81 
 82 
 83 
 84 
 85 
 86 
 87 
 88 
 89 
 90 
 91 
 92 
 93 
 94 
 95 
 96 
 97 

Supporting statement:  
Undisputed Material Facts: Supporting Evidence: 
1. Plaintiff and defendant entered into a 
written contract for the sale of widgets. 

Jackson declaration, 2:17-21; contract, 
Ex. A to Jackson declaration. 

2. No widgets were ever received. Jackson declaration, 3:7-21. 
Opposing statement:  
Undisputed Material Facts and Alleged 
Supporting Evidence: 

Response and Evidence: 

1. Plaintiff and defendant entered into a 
written contract for the sale of widgets. 
Jackson declaration, 2:17-21; contract, 
Ex. A to Jackson declaration. 

Undisputed. 

2. No widgets were ever received. 
Jackson declaration, 3:7-21. 

Disputed. The widgets were received in 
New Zealand on August 31, 2001. Baygi 
declaration, 7:2-5. 
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 98 

(i) [Request for electronic version of separate statement] Upon request, a party must 99 
within 3 days provide to any other party or the court an electronic version of its 100 
separate statement. The electronic version may be provided in any form upon which the 101 
parties agree. If the parties are unable to agree on the form, the responding party must 102 
provide to the requesting party the electronic version of the separate statement which it 103 
used to prepare the document filed with the court. Under this provision, a party is not 104 
required to create an electronic version or any new version of any document for the 105 
purpose of transmission to the requesting party. 106 

 
(Proposed new language is underlined; language to be deleted is stricken.) 

 
PROPONENT:   Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Along with Code of Civil Procedure section 342, requires a party who moves for 
summary judgment or summary adjudication to file a separate statement of undisputed facts, and 
requires the party opposing the motion to file a counterstatement, and sets out the format for those 
statements. 
 
This Resolution:  Would remove the requirement that a party who moves for summary judgment or 
summary adjudication file a separate statement of undisputed facts, and that the party opposing the 
motion file a counterstatement. 
 
The Problem:  Any litigator recognizes that in order to prevail on, or defeat, a motion for summary 
judgment or adjudication, he or she will have to submit a well-written memorandum of points and 
authorities that spells out in detail why the facts are or are not undisputed.  The memorandum provides 
all the background and argument necessary for the determination of the motion.  Also, in all reality, it is 
questionable whether courts actually give much consideration to the parties’ separate statements.  
Preparation of a separate statement adds nothing to the motion except added busy work for the 
litigators and more papers for the court’s file. 
 
Parties who file a motion for summary judgment or for summary adjudication already have a multitude of 
papers to prepare.  The requirement of preparing a separate statement imposes an additional and 
unnecessary burden upon both the moving party and the opposing party, and should be eliminated. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute, or rule. 
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AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Law Office of James V. Weixel, Jr., 
24 Professional Center Parkway, Suite 220, San Rafael, California 94903, telephone (415) 472-8106, 
fax (415) 472-8097, e-mail jvw@weixel-law.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Jim Weixel 
 
COUNTERARGUMENT 
 
BEVERLY HILLS BAR ASSOCIATION 
 
The proposed amendment of California Rule of Court 342 should be opposed.  While attempting to 
reduce the burden imposed on parties bringing a motion for summary judgment and/or summary 
adjudication, this resolution would result in an increased burden on the court in reviewing any motion 
brought pursuant to Code of Civil Procedure § 437c.  The need for a "well-written memorandum of 
points and authorities that spells out in detail why the facts are or are not undisputed" does not eradicate 
the need for a concise separate statement that identifies the specific facts the moving party contends are 
undisputed, and that further provides the specific evidence supporting said contentions.  The separate 
statement pinpoints the factual issues to which the opposing party must respond.  The separate 
statement also facilitates the court's review of the motion.  The statement that "in all reality, it is 
questionable whether courts actually give much consideration to the parties' separate statements" is itself 
questionable.  In some instances, the court's determination of the motion may rest solely on the separate 
statement, where the separate statement submitted in opposition to the motion clearly establishes the 
existence, or nonexistence, of a triable issue of fact. The separate statement provides the court with a 
road map to the facts and evidence, while the memorandum of points and authorities sets forth the 
applicable law, and argues the application of the law to the facts of the case.  This amendment will also 
result in additional law and motion practice, because parties increasingly will seek leave to file 
memoranda that exceed the page limits imposed by Rule 313(d).  Moreover, Rule 342 (as amended 
January 1, 2002) requires a party to serve an electronic version of its statement upon request of a party 
or the court, thereby significantly reducing the "busy work" inherent in summary judgment motions. 
 
ORANGE COUNTY BAR ASSOCIATION  
 
The Separate Statement of Undisputed Facts and Evidence, and its counter Statement of Disputed 
Facts and Evidence, are necessary evils in the process of motions under Code of Civil Procedure 
Section 437c.  Yes, it is hard work to create these Separate Statements, it is time-consuming and it is 
an extra pleading to prepare in filing a summary judgment or adjudication motion.  However, the 
assertion that the courts do not give consideration to the Separate Statement is a sad commentary on 
the proponents’ view of our judiciary.  The provisions of California Rule of Court 342 were added in 
1997, merely five (5) years ago.  The purpose, as may be recalled, for adding this Rule of Court, was to 
make uniform the appearance and form of the Separate Statement and remove all question as to what 
was required.  Clearly the Judicial Council, a mere five years ago, felt that many judges, if not all judges, 
hearing motions for summary judgment rely heavily on the separate statements.  In a recent case, the 
Court of Appeals for the Third Appellate District held that without a separate statement of undisputed 
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facts with references to supporting evidence in the form of affidavits or declarations, it is impossible for 
plaintiff, in opposing a motion for summary judgment, to demonstrate the existence of disputed facts.  
Lewis v. County of Sacramento (App. 3 Dist. 2001) 113 Cal.Rptr.2d 90, 93 Cal.App.4th 107 
(review denied). 
The Separate Statement is a valuable tool to both the bench and the bar.  It provides a breakdown of 
precisely what facts are or are not in dispute or at issue.  Elimination of this requirement would permit 
creative drafting of points and authorities in which parties could hide or argue facts without setting forth 
the supporting evidence in a clear and concise manner.  The Separate Statement forces each party to 
clearly state the facts which the party contends either are, or are not, in dispute, without hiding anything. 
It also requires a party to provide concrete proof, through competent admissible evidence, to support its 
contentions.  It precludes creative writing or distortion of facts by either side.   This Rule of Court 
provides the uniform format to achieve the goal of CCP Section 437c. 
 
Lest we forget, summary judgment allows trial on the law because the facts are purportedly not at issue.  
If granted, a party is deprived of a trial on the facts because a court has found that there are no facts to 
be tried.  The Separate Statement preserves due process for the litigant attempting to reach trial on the 
merits.  It provides a means by which clear, concise analysis of the facts, both disputed and undisputed, 
can be performed.  It also provides a clear, concise and uniform road map to the facts and the evidence 
supporting those facts to enable the parties and the court to thoroughly discuss and analyze the legal 
issues.  To support removing this requirement is to support lazy lawyering.  For all these reasons, the 
resolution should be defeated. 
 
SANTA CLARA COUNTY BAR ASSOCIATION 

 
The existing provisions of CCP §437c and CRC 342, which require that both moving and opposing 
parties in a motion for summary judgment file separate statements of material facts, are procedurally 
sound.  Such separate statements are indispensable for the parties as well as the court, in that they 
clearly set forth and delineate the issues constituting the subject matter of the motion.  These statements 
also provide citations to testimony supporting the respective positions of the parties as to the material 
facts at issue.  Indeed, those very references make each separate statement inseparable from the 
memorandum of points and authorities.  By citing specific numbered undisputed/disputed material facts 
in the memorandum, one can refer the reader to the citations set forth in the separate statement in a 
compact and efficient manner that avoids disrupting the flow of the text of the points and authorities. 
 
Thus, separate statements are far more than mere “busy work.”  They are, in fact, essential to a motion 
for summary judgment, which is, more often than not, the most important, as well as complex, motion 
that a party can bring in an action.  The format set forth in existing statutes is rooted in logic and the 
need for systematic and well-organized law and motion procedure.  This resolution should therefore be 
disapproved. 
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RESOLUTION 10-04-2002

DIGEST
Summary Judgment: Separate Statements by Electronic Media Required
Amends California Rules of Court, rule 342, to require that separate statements filed in support of
motions for summary judgment or summary adjudication be served in both paper and electronic form.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends California Rules of Court, rule 342, to require that separate statements filed in
support of motions for summary judgment or summary adjudication be served in both paper and
electronic form. This resolution should be disapproved because rule 342 already provides a mechanism
whereby a responding party can obtain a separate statement in electronic form.

Rule 342 was amended effective January 1, 2002, to give opposing parties the option to demand
separate statements in electronic form.  The proponent is seeking to make this option mandatory less
than one year after its effective date. Before we make the service of documents by electronic media
mandatory, we should allow the newly revised rule 342 to be tested to determine how effective service
of electronic documents will be and what problems may arise.  

Although word processing technology is widely used in the legal profession, it is not foolproof.  For
example, the recipient of an electronic document could invade an opposing attorney’s work product by
using the “undo” feature to reveal all past revisions.  Although there are methods to protect against this
type of invasion, not all practitioners have the necessary technological expertise to ensure that the
electronic documents they transmit will be secure.

Finally, the resolution allows the opposing party to demand that the separate statement be served in a
certain format.  That will place an unreasonable burden on the moving party if the moving party does
not already own the appropriate software. 

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that the Judicial Council amend California
Rules of Court, rule 342, to read as follows: 

Rule 3421
(a)  As used in this rule, "motion" refers to either a motion for summary judgment or a2

motion for summary adjudication.3
(b) If made in the alternative, a motion for summary adjudication may make reference4
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to and depend upon the same evidence submitted in support of the summary judgment motion.5
If summary adjudication is sought, whether separately or as an alternative to the motion for6
summary judgment, the specific cause of action, affirmative defense, claims for damages, or7
issues of duty shall be stated specifically in the notice of motion and be repeated, verbatim, in8
the separate statement of undisputed material facts.9

 (c) The motion shall contain and be supported by the following documents:10
 (1) Notice of motion by [moving party] for summary judgment or summary11

adjudication or both12
 (2) Separate statement of undisputed material facts in support of [moving party's]13

motion for summary judgment or summary adjudication or both.14
 (3) Memorandum of points and authorities in support of [moving party's] motion for15

summary judgment or summary adjudication or both.16
 (4) Evidence in support of [moving party's] motion for summary judgment or summary17

adjudication or both.18
 (5) Request for judicial notice in support of [moving party's] motion for summary19

judgment or summary adjudication or both (if appropriate).20
 (d) The separate Statement of Undisputed Material Facts in support of a motion shall21

separately identify each cause of action, claim, issue of duty or affirmative defense, and each22
supporting material fact claimed to be without dispute with respect to the cause of action, claim,23
issue of duty, or affirmative defense. In a two-column format, the statement shall state in24
numerical sequence the undisputed material facts in the first column and the evidence that25
establishes those undisputed facts in the second column. Citation to the evidence in support of26
each material fact shall include reference to the exhibit, title, and page, and line numbers.27

 (e)  The opposition to a motion shall consist of the following documents, separately28
stapled and titled as shown:29

 (1) [Opposing party's] memorandum of points and authorities in opposition to [moving30
party's] motion for summary judgment or summary adjudication or both.31

 (2) [Opposing party's] separate statement of undisputed material facts in opposition to32
[moving party's] motion for summary judgment or summary adjudication or both.33

 (3) [Opposing party's] evidence in opposition to [moving party's] motion for summary34
judgment or summary adjudication or both (if appropriate).35

 (4) [Opposing party's] request for judicial notice in opposition to [moving party's]36
motion for summary judgment or summary adjudication or both (if appropriate).37

 (f) Each material fact claimed by the moving party to be undisputed shall be set out38
verbatim on the left side of the page, below which shall be set out the evidence said by the39
moving party to establish that fact, complete with the moving party's references to exhibits. On40
the right side of the page, directly opposite the recitation of the moving party's statement of41
material facts and supporting evidence, the response shall unequivocally state whether that fact42
is "disputed" or "undisputed." An opposing party who contends that a fact is disputed shall43
state, on the right side of the page directly opposite the fact in dispute, the nature of the dispute44
and describe the evidence that supports the position that the fact is controverted. That evidence45
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shall be supported by citation to exhibit, title, and page, and line numbers in the evidence46
submitted.47

 (g) If evidence in support of or in opposition to a motion exceeds 25 pages, the48
evidence shall be in a separately bound volume and shall include a table of contents.49

(h) Supporting and opposing separate statements in a motion for summary judgment50
shall follow this format:51

[TEXT OMITTED] 52
(i)Upon request, a party must within 3 days provide to any other party or the court an53

electronic version of its separate statement.  The electronic version may be provided in any54
form upon which the parties agree.  If the parties are unable to agree on the form, the55
responding party must provide to the requesting party the electronic version of the separate56
statement which it used to prepare the document filed with the court.  Under this provision, a57
party is not required to create an electronic version or any new version of any document for the58
purpose of transmission to the requesting party.   A separate statement filed and served in59
support of a motion for summary judgment or summary adjudication or both must be served60
both (i) in the form of a document, and (ii) in the form of a computer diskette or other computer61
readable media acceptable to the recipient, either in PDF format or in a format agreed to by the62
parties in writing.  A person may agree in writing that the separate statement need not be so63
served, or to accept service of the separate statement in a different manner.  Any person whose64
prior pleadings have been prepared exclusively on a typewriter or other non-computerized65
machine, and whose separate statement is so prepared, may serve the separate statement in66
document form only.67

(Proposed new language underlined, language to be deleted stricken.)

PROPONENT:   Beverly Hills Bar Association

STATEMENT OF REASONS

Existing Law:  California Rules of Court, Rule 342 requires a separate statement of undisputed material
facts to be served and filed in connection with any motion for summary judgment or summary
adjudication or both.  As recently amended, Rule 342 requires service of a separate statement on
computer diskette within three days of the request, only when requested by the court or a party.  

This Resolution:  This resolution proposes the amendment of Rule 342 to require a party serving a
separate statement of undisputed material facts in writing and on computer disk, or other agreed upon
electronic method, without the requirement of a request for an electronic version.  The proposed
amendment to the rule will greatly decrease the burden, time and expense incurred by parties to a
litigation and their counsel in opposing a motion for summary judgment, summary adjudication or both,
while imposing minimal burden on the moving party.



10-04-4

The Problem:  Separate statements of undisputed material facts served in support of motions for
summary judgment or summary adjudication are often very lengthy documents, often exceeding twenty-
five pages, and not uncommonly exceeding fifty pages.  A party opposing such a motion must serve its
own separate statement in support of its opposition, restating each of the moving party's undisputed
facts and evidence supporting those facts, and indicating whether the opposing party disputes the
moving party's undisputed facts.  In order to do so, the party opposing the motion must retype the
moving party's entire separate statement in order to incorporate the opposition thereto into one
cohesive document for the convenience of the Court.  Given the voluminous nature of many of these
motions, this can result in an inordinate amount of time and work to oppose any such motion. Requiring
a party to make a request for an electronic version, and providing the moving party three days in which
to provide the electronic version, could delay the responding party from receiving the electronic version
for up to 5 to 10 days after receipt of the motion, depending on the type of electronic version to which
the parties agreed and the method of service. 

IMPACT STATEMENT

The proposed resolution does not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Elizabeth L. Bradley, Law Offices of Alan S.
Gutman, 9401 Wilshire Blvd., Suite 575, Beverly Hills, CA 90212, 310.385.0700, Fax
310.385.0710; email: ebradley@gutmanlaw.com

RESPONSIBLE FLOOR DELEGATE:  Elizabeth L. Bradley.

COUNTER ARGUMENTS

ORANGE COUNTY BAR ASSOCIATION

This is a solution without a problem.  The current rule already provides for mandatory service of a
computerized version of a separate statement within 3 days of request.  This should be sufficiently
convenient.  The proposal to mandate service of computerized separate statements together with the
moving papers in every case will be a trap for the unwary.  Also, the use of .pdf as the default format is
not explained by the proponent.  The .pdf format is generally a read-only format, and would not be
useful for inputting a response to a separate statement.

SACRAMENTO COUNTY BAR ASSOCIATION

Existing law already requires the moving party on a summary judgment or summary adjudication motion
to serve an electronic version of its separate statement on any other party who requests it, within 3 days
of the request.  If no non-moving party wants or needs an electronic version, then the moving party is
not put to the burden or expense of preparing and transmitting it. 
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Furthermore, under existing law, the moving party is only required to transmit the electronic version of
the separate statement that it used to prepare the document in the first place, not create a new version
to satisfy the needs of the other parties, as this resolution would require.
Because this requirement is exclusively for the convenience of the opposing party, no additional burden
should be imposed on the moving party.  Nevertheless, this resolution would impose the burden to
provide the electronic version in the first instance on the moving party, as well as require the moving
party to create a new version (or versions) of its separate statement to meet the needs of the other
parties.  Presumably the moving party would be exposed to sanctions, including possible denial of its
motion, if it does not provide the electronic version acceptable to the recipient@ at the time of service
of the motion.  If there are multiple opposing parties, the moving party would be required to ascertain,
prior to serving its motion, the desires of all of the parties and to produce potentially multiple different
electronic versions of the separate statement for service.  This is a particularly onerous burden to
impose on the moving party, especially given the risk of sanctions.  The proposed resolution also will
needlessly increase the work of the courts to police whether the moving party has adequately complied
with the service requirement.  
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RESOLUTION 10-05-2002

DIGEST
Discovery Motions: Separate Statements by Electronic Media 
Amends California Rules of Court, rule 335, to require that separate statements filed in support of
motions to compel further discovery responses be served in both paper and electronic form.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends California Rules of Court, rule 335, to require that separate statements filed in
support of motions to compel further discovery responses be served in both paper and electronic form.
This resolution should be disapproved because it allows the opposing party to dictate the type of format
in which the separate statement is to be served.  

The provision in the resolution that allows the opposing party to demand a certain format will place an
unreasonable burden on the moving party.  For example, if the opposing party demands that the
separate statement be served in a word-processing format that the moving party does not own, the
moving party would have to purchase whatever software would be required to meet the requirements
of the opposing party’s demand and thereby comply with the rule.

In addition, word processing programs and other electronic media are still evolving and are not
foolproof.  For example, the recipient of an electronic document could invade an opposing attorney’s
work product by using the “undo” feature to reveal all past revisions.  Although there are methods to
protect against this type of invasion, not all practitioners have the necessary technological expertise to
ensure that the electronic documents they transmit will be secure.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that the Judicial Councila amend California
Rules of Court, rule 335, to read as follows: 

Rule 3351
(a) Any motion involving the content of a discovery request or the responses to such a2

request shall be accompanied by a separate statement. The motions that require a separate3
statement include:4

(1) a motion to compel further responses to requests for admission;5
(2) a motion to compel further responses to interrogatories;6
(3) a motion to compel further responses to a demand for inspection of7

documents or tangible things;8
(4) a motion to compel answers at a deposition;9
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(5) a motion to compel or to quash the production of documents or tangible things at a10
deposition;11

(6) a motion for medical examination over objection; and12
(7) a motion for issue or evidentiary sanctions.13
(b) A separate statement is not required when no response has been provided to the14

request for discovery.15
(c) A separate statement is a separate document filed and served with the discovery16

motion that sets forth all the information necessary to understand each discovery request and all17
the responses to it that are at issue. The separate statement shall be full and complete so that no18
person is required to review any other document in order to determine the full request and the19
full response. Material shall not be incorporated into the separate statement by reference. The20
separate statement shall include--for each discovery request (e.g., each interrogatory, request21
for admission, deposition question, or inspection demand) to which a further response, answer,22
or production is requested--the following:23

(1) the text of the request, interrogatory, question, or inspection demand;24
(2) the text of each response, answer, or objection, and any further responses or25

answers;26
(3) a statement of the factual and legal reasons for compelling further responses,27

answers, or production as to each matter in dispute;28
(4) if necessary, the text of all definitions, instructions, and other matters required to29

understand each discovery request and the responses to it;30
(5) if the response to a particular discovery request is dependent on the response given31

to another discovery request, or if the reasons a further response to a particular discovery32
request is deemed necessary are based on the response to some other discovery request, the33
other request and the response to it must be set forth; and34

(6) if the pleadings, other documents in the file, or other items of discovery are relevant35
to the motion, the party relying on them shall summarize each relevant document.36

(d) A motion concerning interrogatories, inspection demands, or admission requests37
shall identify the interrogatories, demands, or requests by set and number.38

(e) A separate statement filed and served with a discovery motion must be served both39
(i) in the form of a document, and (ii) in the form of a computer diskette or other computer40
readable media acceptable to the recipient, either in PDF format or in a format agreed to by the41
parties in writing.  A person may agree in writing that the separate statement need not be so42
served, or to accept service of the separate statement in a different manner.  Any person whose43
prior pleadings have been prepared exclusively on a typewriter or other non-computerized44
machine, and whose separate statement is so prepared, may serve the separate statement in45
document form only.46

(Proposed new language underlined, language to be deleted stricken.)

PROPONENT:  Beverly Hills Bar Association
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STATEMENT OF REASONS

Existing Law:  The existing law does not require the service of a separate statement filed in support of a
discovery motion to include service in the form of a computer diskette.

This Resolution:  Requires a party serving a separate statement in support of a discovery motion to
serve the separate statement in document form and on computer diskette.  Allows a party to stipulate
that a computer diskette need not be served.  The resolution contains a provision which exempts
persons whose prior pleadings have been prepared exclusively on a typewriter or other non-
computerized machine, and whose separate statement is so prepared, from serving the statement on
computer diskette.

The Problem:  Because the separate statement must set forth the discovery request, the response given,
and the legal and factual reasons why a further response is warranted, it is often a very lengthy
document, particularly in complex litigation matters.  The person opposing the motion must type the
moving party's entire separate statement into the opposing separate statement, so as to provide the
Court with the moving party's statement and the opposing party's responses in one cohesive document.
Because opposition to a discovery motion is generally due eleven days after service (if served by hand),
lengthy separate statements can impose a great burden on a person opposing the motion.  The
proposed rule will greatly decrease the burden, time and expense incurred by parties to a litigation and
their counsel in opposing a discovery motion, while imposing minimal burden on the moving party.

IMPACT STATEMENT

The proposed resolution does not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Elizabeth L. Bradley, Law Offices of Alan S.
Gutman, 9401 Wilshire Blvd., Suite 575, Beverly Hills, CA 90212, 310.385.0700, Fax
310.385.0710; email: ebradley@gutmanlaw.com

RESPONSIBLE FLOOR DELEGATE:  Elizabeth L. Bradley.

COUNTER ARGUMENTS

ORANGE COUNTY BAR ASSOCIATION

Unlike the case with motions for summary judgment or summary adjudication of issues, there is no
requirement that a party opposing a discovery motion prepare a separate statement in response to the
moving party’s separate statement.  Thus, there is no reason to require the moving party on a discovery
motion to serve a computerized version of the separate statement.  



10-05-4

SACRAMENTO COUNTY BAR ASSOCIATION

Because the proposed resolution is exclusively for the convenience of the non-moving party or parties,
it is appropriate that no additional burden is imposed on the moving party to accommodate the needs of
the non-moving party or parties who desire the electronic version of the separate statement in support
of a discovery motion.  Nevertheless, this resolution seeks to impose the burden to provide the
electronic version of its work product, in the first instance, on the moving party, as well as require the
moving party to create a new version (or versions) of its separate statement in order to provide the
other parties with versions acceptable to them. 

Presumably the moving party would be exposed to sanctions, including possible denial of its motion, if it
does not provide the electronic version (or versions) Aacceptable to the recipient@ at the time of service
of the motion.  If there are multiple opposing parties, the moving party would be required to ascertain,
prior to serving its motion, the desires of all of the parties and to produce potentially multiple different
electronic versions of the separate statement for service.  If it fails in any aspect, the moving party risks
sanctions or other penalties if any other party deems the electronic version served to be unacceptable.    

This is a particularly onerous burden to impose on the moving party, especially given that the moving
party would be subsidizing the other parties by providing them, free of charge, with work product for
which it has incurred significant fees, thereby saving the non-moving party or parties from incurring
similar fees in opposing the motion.  The proposed resolution also will needlessly increase the work of
the courts to police whether the moving party has adequately complied with the service requirement.  
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RESOLUTION 10-06-2002 
 
DIGEST 
Summary Judgment:  Non-moving Party. 
Amends Code of Civil Procedure section 437c to permit the court to grant summary judgment or summary 
adjudication to a non-moving party. 
 
RESOLUTION COMMITTEE RECOMMENDATION  
DISAPPROVE 
 
Reasons 
This resolution amends Code of Civil Procedure section 437c to permit the court to grant summary judgment or 
summary adjudication of issues to a non-moving party.  This resolution should be disapproved because it creates due 
process problems by failing to provide the moving party with an opportunity to respond, and because it fails to 
account for cases that involve multiple parties. 
 
When a party brings a motion for summary judgment or summary adjudication of issues, a separate statement of 
facts as well as a memorandum of points and authorities must support the motion.  The adverse party responds by 
showing that there are material facts in dispute, which require a trial. This resolution would permit the court to grant 
a summary judgment against the moving party without allowing that party to produce additional evidence to avoid 
an adverse judgment. There will be situations where the moving party identifies only that evidence that it believes is 
necessary to support it’s affirmative motion, withholding other available evidence for tactical or other reasons. 
 
Where there are multiple parties in an action, this resolution allows the extreme result of disposing of a party’s 
action, or cause of action, where that party is not even involved in the motion and does not file opposition because 
the moving party sought no adverse ruling against it. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to 
amend Code of Civil Procedure section 437c to read as follows: 
 

§ 437c.    1 
(a) Any party may move for summary judgment in any action or proceeding if it is 2 

contended that the action has no merit or that there is no defense to the action or 3 
proceeding. The motion may be made at any time after 60 days have elapsed since the 4 
general appearance in the action or proceeding of each party against whom the motion is 5 
directed or at any earlier time after the general appearance that the court, with or without 6 
notice and upon good cause shown, may direct. Notice of the motion and supporting 7 
papers shall be served on all other parties to the action at least 28 days before the time 8 
appointed for hearing. However, if the notice is served by mail, the required 28-day period 9 
of notice shall be increased by five days if the place of address is within the State of 10 
California, 10 days if the place of address is outside the State of California but within the 11 
United States, and 20 days if the place of address is outside the United States, and if the 12 
notice is served by facsimile transmission, Express Mail, or another method of delivery 13 
providing for overnight delivery, the required 28-day period of notice shall be increased by 14 
two court days. The motion shall be heard no later than 30 days before the date of trial, 15 
unless the court for good cause orders otherwise. The filing of the motion shall not extend 16 
the time within which a party must otherwise file a responsive pleading.  17 
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(b) The motion shall be supported by affidavits, declarations, admissions, answers 18 
to interrogatories, depositions, and matters of which judicial notice shall or may be taken. 19 
The supporting papers shall include a separate statement setting forth plainly and concisely 20 
all material facts which the moving party contends are undisputed. Each of the material 21 
facts stated shall be followed by a reference to the supporting evidence. The failure to 22 
comply with this requirement of a separate statement may in the court's discretion 23 
constitute a sufficient ground for denial of the motion.  24 

Any opposition to the motion shall be served and filed not less than 14 days 25 
preceding the noticed or continued date of hearing, unless the court for good cause orders 26 
otherwise. The opposition, where appropriate, shall consist of affidavits, declarations, 27 
admissions, answers to interrogatories, depositions, and matters of which judicial notice 28 
shall or may be taken.  The opposition papers shall include a separate statement which 29 
responds to each of the material facts contended by the moving party to be undisputed, 30 
indicating whether the opposing party agrees or disagrees that those facts are undisputed. 31 
The statement also shall set forth plainly and concisely any other material facts which the 32 
opposing party contends are disputed. Each material fact contended by the opposing party 33 
to be disputed shall be followed by a reference to the supporting evidence. Failure to 34 
comply with this requirement of a separate statement may constitute a sufficient ground, in 35 
the court's discretion, for granting the motion.  36 

Any reply to the opposition shall be served and filed by the moving party not less 37 
than five days preceding the noticed or continued date of hearing, unless the court for good 38 
cause orders otherwise.  39 

Evidentiary objections not made at the hearing shall be deemed waived.  40 
Sections 1005 and 1013, extending the time within which a right may be exercised or an 41 
act may be done, do not apply to this section.  42 

Any incorporation by reference of matter in the court's file shall set forth with specificity the exact 43 
matter to which reference is being made and shall not incorporate the entire file.  44 

(c) The motion for summary judgment shall be granted if all the papers submitted show that there is 45 
no triable issue as to any material fact and that the moving party is entitled to a judgment as a matter of law. 46 
In determining whether the papers show that there is no triable issue as to any material fact the court shall 47 
consider all of the evidence set forth in the papers, except that to which objections have been made and 48 
sustained by the court, and all inferences reasonably deducible from the evidence, except summary judgment 49 
shall not be granted by the court based on inferences reasonably deducible from the evidence, if contradicted 50 
by other inferences or evidence, which raise a triable issue as to any material fact.  51 

(d) Supporting and opposing affidavits or declarations shall be made by any person on personal 52 
knowledge, shall set forth admissible evidence, and shall show affirmatively that the affiant is competent to 53 
testify to the matters stated in the affidavits or declarations. Any objections based on the failure to comply 54 
with the requirements of this subdivision shall be made at the hearing or shall be deemed waived.  55 

(e) If a party is otherwise entitled to a summary judgment pursuant to this section, summary 56 
judgment shall not be denied on grounds of credibility or for want of cross-examination of witnesses 57 
furnishing affidavits or declarations in support of the summary judgment, except that summary judgment 58 
may be denied in the discretion of the court, where the only proof of a material fact offered in support of the 59 
summary judgment is an affidavit or declaration made by an individual who was the sole witness to that fact; 60 
or where a material fact is an individual's state of mind, or lack thereof, and that fact is sought to be 61 
established solely by the individual's affirmation thereof.  62 

(f)(1) A party may move for summary adjudication as to one or more causes of action within an 63 
action, one or more affirmative defenses, one or more claims for damages, or one or more issues of duty, if 64 
that party contends that the cause of action has no merit or that there is no affirmative defense thereto, or that 65 
there is no merit to an affirmative defense as to any cause of action, or both, or that there is no merit to a 66 
claim for damages, as specified in Section 3294 of the Civil Code, or that one or more defendants either 67 
owed or did not owe a duty to the plaintiff or plaintiffs. A motion for summary adjudication shall be granted 68 
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only if it completely disposes of a cause of action, an affirmative defense, a claim for damages, or an issue of 69 
duty.  70 

(2) A motion for summary adjudication may be made by itself or as an alternative to a motion for 71 
summary judgment and shall proceed in all procedural respects as a motion for summary judgment. 72 
However, a party may not move for summary judgment based on issues asserted in a prior motion for 73 
summary adjudication and denied by the court, unless that party establishes to the satisfaction of the court, 74 
newly discovered facts or circumstances or a change of law supporting the is sues reasserted in the summary 75 
judgment motion.  76 

(g) Upon the denial of a motion for summary judgment, on the ground that there is a triable issue as 77 
to one or more material facts, the court shall, by written or oral order, specify one or more material facts 78 
raised by the motion as to which the court has determined there exists a triable controversy. This 79 
determination shall specifically refer to the evidence proffered in support of and in opposition to the motion 80 
which indicates that a triable controversy exists. Upon the grant of a motion for summary judgment, on the 81 
ground that there is no triable issue of material fact, the court shall, by written or oral order, specify the 82 
reasons for its determination. The order shall specifically refer to the evidence proffered in support of, and if 83 
applicable in opposition to, the motion which indicates that no triable issue exists. The court shall also state 84 
its reasons for any other determination. The court shall record its determination by court reporter or written 85 
order.  86 

(h)  If it appears that there is no triable issue as to any material fact and that any party other than the 87 
moving party is entitled to a summary judgment or summary adjudication, the court may issue an order 88 
granting such summary judgment or summary adjudication without the necessity for a cross-motion. 89 

(h)(i) If it appears from the affidavits submitted in opposition to a motion for summary judgment or 90 
summary adjudication or both that facts essential to justify opposition may exist but cannot, for reasons 91 
stated, then be presented, the court shall deny the motion, or order a continuance to permit affidavits to be 92 
obtained or discovery to be had or may make any other order as may be just.  93 

(i)(j) If the court determines at any time that any of the affidavits are presented in bad faith or solely 94 
for purposes of delay, the court shall order the party presenting the affidavits to pay the other party the 95 
amount of the reasonable expenses which the filing of the affidavits caused the other party to incur. Sanctions 96 
shall not be imposed pursuant to this subdivision except on notice contained in a party's papers, or on the 97 
court's own noticed motion, and after an opportunity to be heard.  98 

(j)(k) Except where a separate judgment may properly be awarded in the action, no final judgment 99 
shall be entered on a motion for summary judgment prior to the termination of the action, but the final 100 
judgment shall, in addition to any matters determined in the action, award judgment as established by the 101 
summary proceeding herein provided for.  102 

(k)(l) In actions which arise out of an injury to the person or to property, when a motion for 103 
summary judgment was granted on the basis that the defendant was without fault, no other defendant during 104 
trial, over plaintiff's objection, may attempt to attribute fault to or comment on the absence or involvement of 105 
the defendant who was granted the motion.  106 

(l)(m ) A summary judgment entered under this section is an appealable judgment as in other cases. 107 
Upon entry of any order pursuant to this section except the entry of summary judgment, a party may, within 108 
20 days after service upon him or her of a written notice of entry of the order, petition an appropriate 109 
reviewing court for a peremptory writ. If the notice is served by mail, the initial period within which to file 110 
the petition shall be increased by five days if the place of address is within the State of California, 10 days if 111 
the place of address is outside the State of California but within the United States, and 20 days if the place of 112 
address is outside the United States. If the notice is served by facsimile transmission, Express Mail, or 113 
another method of delivery providing for overnight delivery, the initial period within which to file the 114 
petition shall be increased by two court days. The superior court may, for good cause, and prior to the 115 
expiration of the initial period, extend the time for one additional period not to exceed 10 days.  116 

(m)(n)(1) If a motion for summary adjudication is granted, at the trial of the action, the cause or 117 
causes of action within the action, affirmative defense or defenses, claim for damages, or issue or issues of 118 
duty as to the motion which has been granted shall be deemed to be established and the action shall proceed 119 
as to the cause or causes of action, affirmative defense or defenses, claim for damages, or issue or issues of 120 
duty remaining.  121 
(2) In the trial of the action, the fact that a motion for summary adjudication is granted as to one or more 122 
causes of action, affirmative defenses, claims for damages, or issues of duty within the action shall not 123 
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operate to bar any cause of action, affirmative defense, claim for damages, or issue of duty as to which 124 
summary adjudication was either not sought or denied.  125 

(3) In the trial of an action, neither a party, nor a witness, nor the court shall comment upon the 126 
grant or denial of a motion for summary adjudication to a jury.  127 

(n)(o) A cause of action has no merit if either of the following exists: (1) One or more of the 128 
elements of the cause of action cannot be separately established, even if that element is separately pleaded. 129 
(2) A defendant establishes an affirmative defense to that cause of action.  130 

(o)(p) For purposes of motions for summary judgment and summary adjudication: (1) A plaintiff or 131 
cross-complainant has met his or her burden of showing that there is no defense to a cause of action if that 132 
party has proved each element of the cause of action entitling the party to judgment on that cause of action. 133 
Once the plaintiff or cross-complainant has met that burden, the burden shifts to the defendant or cross-134 
defendant to show that a triable issue of one or more material facts exists as to that cause of action or a 135 
defense thereto. The defendant or cross-defendant may not rely upon the mere allegations or denials of its 136 
pleadings to show that a triable issue of material fact exists but, instead, shall set forth the specific facts 137 
showing that a triable issue of material fact exists as to that cause of action or a defense thereto. (2) A 138 
defendant or cross-defendant has met his or her burden of showing that a cause of action has no merit if that 139 
party has shown that one or more elements of the cause of action, even if not separately pleaded, cannot be 140 
established, or that there is a complete defense to that cause of action. Once the defendant or cross-defendant 141 
has met that burden, the burden shifts to the plaintiff or cross-complainant to show that a triable issue of one 142 
or more material facts exists as to that cause of action or a defense thereto. The plaintiff or cross-complainant 143 
may not rely upon the mere allegations or denials of its pleadings to show that a triable issue of material fact 144 
exists but, instead, shall set forth the specific facts showing that a triable issue of material fact exists as to 145 
that cause of action or a defense thereto.  146 

(p)(q) Nothing in this section shall be construed to extend the period for trial provided by Section 147 
1170.5.  148 

(q)(r) Subdivisions (a) and (b) shall not apply to actions brought pursuant to Chapter 4 (commencing 149 
with Section 1159) of Title 3 of Part 3.  150 

(r)(s) For the purposes of this section, a change in law shall not include a later enacted statute 151 
without retroactive application.152 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Does not provide for courts to grant summary judgment or summary adjudication against the moving 
party where no triable issues of material fact exist. 
 
This Resolution:  Amends Code of Civil Procedure Section 437c to expressly authorize courts to grant summary 
judgment or summary adjudication in favor of a non-moving party in appropriate cases where no triable issues of 
material fact exist and the court determines that the non-moving party is entitled to judgment as a matter of law. 
 
The Problem:  When one litigant files a motion for summary judgment or summary adjudication, and the court 
determines that there are no triable issues of material fact, but that, as a matter of law, the non-moving party is 
entitled to prevail, there is no mechanism for the court to enter an order of summary judgment or summary 
adjudication in favor of the non-moving party in the absence of a duly noticed cross-motion.  This causes courts to 
conduct needless trials when the court has already determined that there are no triable issues of material fact. 
 
This situation frequently arises when one party does not have sufficient resources to file a motion for summary 
judgment or summary adjudication, which is often an expensive motion to prepare.  If the other party brings such a 
motion and demonstrates that there are no triable issues of material fact, but the court determines that as a matter of 
law judgment should be entered in favor of the non-moving party on the basis of the undisputed facts, the court is 
currently prohibited from entering an order in favor of the non-moving party.   
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This proposal provides a solution for this problem and is identical to the procedure already in place in several states, 
including New York (NY CPLR 3212(b)), Maryland (Md. Rules 2-501(e)), North Dakota (ND RCP 56(c)), and 
Wisconsin (Wis. Stat. 802.08(6)), and in the federal courts (See,e.g., Kassbaum v. Steppenwolf Productions, Inc.(9th 
Cir. 2000) 236 F.3d 487, 494-495). 
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PRINCIPAL CONTACT:  Mitchell Samuelson, 1 Park Plaza, Suite 1250, Irvine, California 
92614-8509, 949/757-0003 
 
RESPONSIBLE FLOOR DELEGATE:  Mitchell Samuelson 
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RESOLUTION 10-07-2002 
 
DIGEST 
Writs of Execution: Priority for Issuing Writs for Child or Spousal Support  
Amends Code of Civil Procedure section 699.510 to require the clerk of the court to give priority to the 
issuance of writs of execution for child and spousal support orders. 
 
RESOLUTION COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE 
 
Reasons: 
This resolution amends Code of Civil Procedure section 699.510 to require the clerk of the court to 
give priority to the issuance of writs of execution for child and spousal support orders.  This resolution 
should be approved in principle because it is consistent with the public policy of enforcing child and 
spousal support orders. 
 
Current law does not prioritize the issuance of writs of execution by the clerk of the court according to 
the type of monetary obligation being enforced.  In some instances, backlogs exist resulting in long 
delays in the issuance of writs of execution for family law orders involving child and spousal support.  
These delays have an immediate and specific detrimental effect on families awaiting money to pay for 
basic living expenses such as food, clothing, shelter and medical care.  This resolution is limited in 
nature, requiring only a priority in processing paperwork.  It does not create a priority of payment.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend 
Code of Civil Procedure section 699.510 to read as follows: 
 

§699.510 1 

 (a) Subject to subdivision (b), after entry of a money judgment, a writ of execution 2 

shall be issued by the clerk of the court upon application of the judgment creditor and shall be 3 

directed to the levying officer in the county where the levy is to be made and to any registered 4 

process server. The clerk of the court shall give priority to the application and issuance of writs of 5 

execution for child or spousal support orders or judgments made pursuant to the Family Code. A 6 

separate writ shall be issued for each county where a levy is to be made. Writs may be issued 7 

successively until the money judgment is satisfied, except that a new writ may not be issued for a 8 

county until the expiration of 180 days after the issuance of a prior writ for that county unless the 9 

prior writ is first returned. 10 

 (b) If the judgment creditor seeks a writ of execution to enforce a judgment made, 11 

entered, or enforceable pursuant to the Family Code, in addition to the requirements of this 12 

article, the judgment creditor shall satisfy the requirements of any applicable provisions of the 13 

Family Code. 14 

 (c) (1) The writ of execution shall be issued in the name of the judgment debtor as listed 15 
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on the judgment and may include the additional name or names by which the judgment debtor is 16 

known as set forth in the affidavit of identity, as defined in Section 680.135, filed by the judgment 17 

creditor with the application for issuance of the writ of execution. Prior to the clerk of court 18 

issuing a writ of execution containing any additional name or names by which the judgment debtor 19 

is known that are not listed on the judgment, the court shall approve the affidavit of identity. If the 20 

court determines, without a hearing or a notice, that the affidavit of identity states sufficient facts 21 

upon which the judgment creditor has identified the additional names of the judgment debtor, the 22 

court shall authorize the issuance of the writ of execution with the additional name or names. 23 

 (2) In any case where the writ of execution lists any name other than that listed on the 24 

judgment, the person in possession or control of the levied property, if other than the judgment 25 

debtor, shall not pay to the levying officer the amount or deliver the property being levied upon 26 

until being notified to do so by the levying officer. The levying officer may not require the person, 27 

if other than the judgment debtor, in possession or control of the levied property to pay the 28 

amount or deliver the property levied upon until the expiration of 15 days after service of notice of 29 

levy. 30 

 (3) If a person who is not the judgment debtor has property erroneously subject to 31 

an enforcement of judgment proceeding based upon an affidavit of identity, the person shall be 32 

entitled to the recovery of reasonable attorney’s fees and costs from the judgment creditor 33 

incurred in releasing the person's property from a writ of execution, in addition to any other 34 

damages or penalties to which an aggrieved person may be entitled to by law, including the 35 

provisions of Division 4 (commencing with Section 720.010). 36 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:   Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Currently, the clerk of the court processes applications for writ of executions in any order 
he/she chooses. The same clerk issues writs in all civil matters and those pertaining to family law 
proceedings.  
 
This Resolution: Would amend Code of Civil Procedure section 699.510(b) to provide that applications 
for writs of execution for child and spousal support orders and judgments are processed and issued by 
the clerk on a priority basis ahead of other orders and judgments. 
 
The Problem: When an application for a writ of execution is filed in a family law proceeding, it is in most 
cases because an obligor parent has defaulted under the child and/or spousal support order issued by 
the Court. The person receiving the support is in need of this money to pay basic living expenses. 
However oftentimes, due to the backlog of writ applications with the clerk, these support order writ 
applications may take weeks to process, thereby exposing the recipient to financial hardship. Giving 
priority to these applications will expedite the issuance of the writ and get the support into the recipient’s 
hands sooner. 
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IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Janet M. Frangie, Narvid Scott Schwartz & 
Frangie LLP, 15060 Ventura Blvd Ste 490, Sherman Oaks CA 91403-2426, 818/907-8986, fax 
818/907-9896, jfrangie@nssf-llp.com 
 
RESPONSIBLE FLOOR DELEGATE:  Janet M. Frangie 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
Amendment to Resolution 10-07-02 
Approved as Amended 
On line 6, delete the words "or judgments." This priority status should only apply to writs for child or 
spousal support. 
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RESOLUTION 10-08-2002 
 
DIGEST 
Relief from Default on Insurer’s Admission of Mistake 
Amends Code of Civil Procedure section 473 to provide that if an insurer swears to its mistake or 
neglect, the court must vacate a resulting default.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Reasons: 
This resolution amends Code of Civil Procedure section 473 to provide that if an insurer swears to its 
mistake or neglect, the court must vacate a resulting default.  This resolution should be disapproved 
because carriers are more likely to default abusively than lawyers are. 
 
Courts generally have discretion to vacate defaults for mistake, inadvertence, surprise, or neglect, but 
they must do so if the request is made within six months after judgment and supported by counsel’s 
admission of error.  (Code Civ. Proc., § 473, subd. (b).)  However, as court officers subject to 
discipline and concerned about professional standing, few lawyers would routinely default for strategic 
purposes and accept blame as the price of automatic absolution.   
 
For insurers, however, there is no comparable disincentive to “game” the system to delay paying claims 
or to wear down the opposition.  Liability for compensatory legal expenses and a discretionary $1,000 
penalty (Code of Civ. Proc., § 473, subd. (c)(1)) often would not deter calculated decisions to default, 
fully intending to compel relief on deadline eve with a perfunctory “mea culpa.”  For an example of 
offensive insurer behavior, see Stafford v. Mach (1998) 64 Cal.App.4th 1174, which the proponent 
would legislatively overrule. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend 
Code of Civil Procedure section 473 as follows: 
 

(a) (1) The court may, in furtherance of justice, and on any terms as may be proper, allow a 1 
party to amend any pleading or proceeding by adding or striking out the name of any party, or 2 
by correcting a mistake in the name of a party, or a mistake in any other respect; and may, 3 
upon like terms, enlarge the time for answer or demurrer.  The court may likewise, in its 4 
discretion, after notice to the adverse party, allow, upon any terms as may be just, an 5 
amendment to any pleading or proceeding in other particulars; and may upon like terms allow 6 
an answer to be made after the time limited by this code. 7 
   (2) When it appears to the satisfaction of the court that the amendment renders it necessary, 8 
the court may postpone the trial, and may, when the postponement will by the amendment be 9 
rendered necessary, require, as a condition to the amendment, the payment to the adverse party 10 
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of any costs as may be just. 11 
(b) The court may, upon any terms as may be just, relieve a party or his or her legal 12 
representative or insurer from a judgment, dismissal, order, or other proceeding taken against 13 
him or her through his or her mistake, inadvertence, surprise, or excusable neglect.  Application 14 
for this relief shall be accompanied by a copy of the answer or other pleading proposed to be 15 
filed therein, otherwise the application shall not be granted, and shall be made within a 16 
reasonable time, in no case exceeding six months, after the judgment, dismissal, order, or 17 
proceeding was taken.  However, in the case of a judgment, dismissal, order, or other 18 
proceeding determining the ownership or right to possession of real or personal property, 19 
without extending the six-month period, when a notice in writing is personally served within the 20 
State of California both upon the party against whom the judgment, dismissal, order, or other 21 
proceeding has been taken, and upon his or her attorney of record, if any, notifying that party 22 
and his or her attorney of record, if any, that the order, judgment, dismissal, or other 23 
proceeding was taken against him or her and that any rights the party has to apply for relief 24 
under the provisions of Section 473 of the Code of Civil Procedure shall expire 90 days after 25 
service of the notice, then the application shall be made within 90 days after service of the 26 
notice upon the defaulting party or his or her attorney of record, if any, whichever service shall 27 
be later.  No affidavit or declaration of merits shall be required of the moving party.  28 
Notwithstanding any other requirements of this section, the court shall, whenever an application 29 
for relief is made no more than six months after entry of judgment, is in proper form, and is 30 
accompanied by an attorney’s or insurer’s sworn affidavit attesting to his or her mistake, 31 
inadvertence, surprise, or neglect, vacate any (1) resulting default entered by the clerk against 32 
his or her client or insured, and which will result in entry of a default judgment, or (2) resulting 33 
default judgment or dismissal entered against his or her client or insured, unless the court finds 34 
that the default or dismissal was not in fact caused by the attorney’s or insurer’s mistake, 35 
inadvertence, surprise, or neglect.  The court shall, whenever relief is granted based on an 36 
attorney’s or insurer’s affidavit of fault, direct the attorney or insurer to pay reasonable 37 
compensatory legal fees and costs to opposing counsel or parties. However, this section shall 38 
not lengthen the time within which an action shall be brought to trial pursuant to Section 39 
583.310. 40 
   (c) (1) Whenever the court grants relief from a default, default judgment, or dismissal based 41 
on any of the provisions of this section, the court may do any of the following: 42 
   (A) Impose a penalty of no greater than one thousand dollars ($1,000) upon an offending 43 
attorney, insurer or party. 44 
   (B) Direct that an offending attorney pay an amount no greater than one thousand dollars 45 
($1,000) to the State Bar Client Security Fund. 46 
   (C) Grant other relief as is appropriate. 47 
   (2) However, where the court grants relief from a default or default judgment pursuant to this 48 
section based upon the affidavit of the defaulting party's attorney or insurer attesting to the 49 
attorney’s or insurer’s mistake, inadvertence, surprise, or neglect, the relief shall not be made 50 
conditional upon the attorney’s or insurer’s payment of compensatory legal fees or costs or 51 
monetary penalties imposed by the court or upon compliance with other sanctions ordered by 52 
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the court. 53 
 54 
(d) The court may, upon motion of the injured party, or its own motion, correct clerical 55 
mistakes in its judgment or orders as entered, so as to conform to the judgment or order 56 
directed, and may, on motion of either party after notice to the other party, set aside any void 57 
judgment or order. 58 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Code of Civil Procedure section 473 contains the well-known mandatory set aside 
procedure for a default judgment to be set-aside within six months based upon an attorney's affidavit of 
fault.  The case of Rogalski v. Nabers Cadillac (1992) 11 Cal.App.4th 816, 820-821 [14 Cal.Rptr.2d 
286] analogized the relationship between an insured and its carrier to the relationship between a litigant and 
his or her attorney and implied that where the courts have long afforded relief to litigants whose attorney's 
neglect amounts to “positive misconduct” toward the client, so should relief  be granted based upon an 
insurer’s neglect.  However, the case of Stafford v. Mach (1998) 64 Cal.App. 4th 1174, reached an 
opposite conclusion holding that nothing in the Rogalski court's reasoning supported the leap of logic that 
relief must be granted to an insurer based upon an insurer's affidavit of its own fault. 
 
This Resolution:  This resolution would make the mandatory set-aside procedure based upon attorney's 
affidavit of fault equally available to insured who provides an affidavit of fault from his insurer.  The court 
would have discretion to impose sanctions upon the insurer when granting the requested relief. 
 
The Problem:  An insured, served with a complaint, may tender that complaint to his or her insurer expecting 
the insurer to retain counsel and timely defend the insured’s interest.  Insurance claims representatives 
commonly handle hundreds of claims at any given time and for any number of reasons may fail to take 
appropriate action, thereby resulting in an insured's default.  If the insurer should later deny coverage, an 
insured may be left with a default judgment against him and no avenue for relief other than new litigation 
against his or her own insurer.  This proposed resolution would provide a  mandatory set-aside provision 
applicable to insurer that is equivalent to the mandatory set-aside provision applicable to a client's attorney, 
based upon a declaration of fault.  The rationale underlying the mandatory set-aside provision is that the 
"sins of an attorney" should not be imposed upon his or her client and this rationale is equally applicable to 
the "sins of an insurer." 
 
IMPACT STATEMENT 
 

This proposed resolution does not affect any other law, statute or rule. 

 



10-08-4 

AUTHOR AND/OR PERMANENT CONTACT:  W. Stuart Home, III, Jacobsen & McElroy, 3600 
American River Drive, Suite 160 Sacramento, California, 95864. (916) 971-4100; 
shome@jacobsenmcelroy.com.  

 

RESPONSIBLE FLOOR DELEGATE:  W. Stuart Home, III  

 

COUNTERARGUMENT 

 

ORANGE COUNTY BAR ASSOCIATION  
 
The fundamental problem with this proposal is it gives special status to an insurance carrier.  The insurer is 
not subject to service of process, is not an agent for service of process, and, unless its accepts coverage 
responsibility, is off the hook completely, save and except for its own bad faith.  This resolution gives 
insurers an out after failing to comply with the statutory duty to timely and promptly investigate claims and 
provide defense of claims.  Unless and until insurers are willing to accept or be subject to service of 
process and be directly responsible for their insureds, as the wayward attorney under Code of Civil 
Procedure Section 473 is to his or her client, this resolution cannot be acceptable. 
 
This resolution elevates an insurer, which has no specific liability to a client for allowing default to be 
entered against the insured, to the position or equal of legal representative, without the concomitant 
responsibility.  It also provides unwarranted excuse for insurers to delay timely processing of claims 
tendered by their insured, to the detriment of the insured, as well as the party laying claim against the 
insured.   In short, this resolution gives the insurance industry one more opportunity or excuse to fail in its 
statutory duties under the Insurance Code.  For all these reasons, the resolution should be defeated. 
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RESOLUTION 10-09-2002

DIGEST
Insured Motorist: Insurer as Agent for Service of Process
Amends Insurance Code section 11580.1 to require automobile liability insurance policies to designate
the insurer as the insured’s agent for service of process. 

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends Insurance Code section 11580.1 to require automobile liability insurance
policies to designate the insurer as the insured’s agent for service of process. This resolution should be
disapproved because it violates fundamental due process. 

Proper service of process confers personal jurisdiction.  The fundamental requirements of due process
include proper notice and the opportunity to be heard.  This resolution would deprive the insured of that
notice and creates a variety of difficult issues.  Most obviously, there is the question of what happens
when the insurer fails to inform the insured.  A judgment could be entered against someone who has no
knowledge of the proceedings against him.  This resolution is undesirable at best and unconstitutional at
worst.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Insurance Code section 11580.1 to read as follows:

§1580.11
        (a) No policy of automobile liability insurance described in Section 16054 of the Vehicle2
Code covering liability arising out of the ownership, maintenance, or use of any motor vehicle3
shall be issued or delivered in this state on or after the effective date of this section unless it4
contains the provisions set forth in subdivision (b). However, none of the requirements of5
subdivision (b) shall apply to the insurance afforded under the policy (1) to the extent that the6
insurance exceeds the limits specified in subdivision (a) of Section 16056 of the Vehicle Code,7
or (2) if the policy contains an underlying insurance requirement, or provides for a retained limit8
of self-insurance, equal to or greater than the limits specified in subdivision (a) of Section 160569
of the Vehicle Code.10

11
     (b) Every policy of automobile liability insurance to which subdivision (a) applies shall12
contain all of the following provisions: 13
(1) Coverage limits not less than the limits specified in subdivision (a) of Section 16056 of the14
Vehicle Code. 15
(2) Designation by explicit description of, or appropriate reference to, the motor vehicles or16
class of motor vehicles to which coverage is specifically granted. 17
(3) Designation by explicit description of the purposes for which coverage for those motor18
vehicles is specifically excluded. 19
(4) Provision affording insurance to the named insured with respect to any owned or leased20
motor vehicle covered by the policy, and to the same extent that insurance is afforded to the21
named insured, to any other person using the motor vehicle, provided the use is by the named22
insured or with his or her permission, express or implied, and within the scope of that23
permission, except that: (i) with regard to insurance afforded for the loading or unloading of the24
motor vehicle, the insurance may be limited to apply only to the named insured, a relative of the25
named insured who is a resident of the named insured's household, a lessee or bailee of the26
motor vehicle, or an employee of any of those persons; and (ii) the insurance afforded to any27
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person other than the named insured need not apply to: (A) any employee with respect to28
bodily injury sustained by a fellow employee injured in the scope and course of his or her29
employment, or (B) any person, or to any agent or employee thereof, employed or otherwise30
engaged in the business of selling, repairing, servicing, delivering, testing, road-testing, parking,31
or storing automobiles with respect to any accident arising out of the maintenance or use of a32
motor vehicle in connection therewith. As used in this chapter, "owned motor vehicle" includes33
all motor vehicles described and rated in the policy.  34

(5) Designation of the insurer as the agent for service of process of the named insured,35
and any other person referenced in paragraph (4) of this subdivision, for any liability claim as to36
which the insurer does not dispute coverage or fails to disclose the fact of a coverage dispute to37
the claimant or the claimant's attorney in writing by certified mail within ten days after receipt38
from the claimant or the claimant's attorney of a written request for such disclosure served by39
certified mail at least 90 days after the occurrence of the incident upon which the claim is based. 40
Upon service, the insurer shall notify the insured of such service within ten days thereafter.41

42
[Subdivisions (c) – (h) remain unchanged.]43

(Proposed new language underlined, language to be deleted stricken.)

PROPONENT:   Bar Association of Northern San Diego County

STATEMENT OF REASONS

Existing Law:  Under existing law, an insurance adjuster for an insured tortfeasor can, while purporting
to negotiate the plaintiff’s claim insist that service of process be had on the defendant directly, even
though there is no question that the insurer intends to defend and indemnify.

This Resolution:  Would add a new subsubdivision (5) to Insurance Code section 11580.1(b) to
provide that in situations where the defendant is insured, the policy would include a provision that
designates the insurer as agent for service of process under certain conditions.

The Problem:  The vast majority of auto claims are negotiated, settled, and defended by insurers
without consent or involvement of their insureds, yet insurers have no obligation to accept service of a
lawsuit against their insured when settlement talks fail.  This requires the claimant to spend time and
money locating and serving the insured for service, despite the fact that there is no coverage dispute and
the insurer provides a full defense for the insured.  This often results in delaying resolution of claims, and
impeding the courts fast track when the insured cannot be found.  Meanwhile, the insurer will not
disclose the insured's whereabouts to the claimant, and sits back prepared to respond once service is
made.
 
This resolution would require the insurer to accept service of process for the insured defendant where
coverage is not in dispute.  Since the insured has little say or control over the resolution of the claim and
the lawsuit, there is no reason why it should be necessary to formally serve process on a defendant.
 
IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule. 

AUTHOR AND PERMANENT CONTACT:  Russell S. Kohn, 2170 El Camino Real, Suite 206,
Oceanside, CA   92054-6203 (760) 721-8182

RESPONSIBLE FLOOR DELEGATE:  Russell S. Kohn

COUNTERARGUMENT 
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ORANGE COUNTY BAR ASSOCIATION

This resolution is ill-advised because it ignores the fundamental fact that the Defendant is, in fact, the
Defendant in a lawsuit.  The insurance carrier is not the Defendant.  The question: “Who is suing whom
for what?” must be asked in all litigation.  It is the Defendant, not the insurer, who allegedly has
committed some wrong.  It is the Defendant, not the insurer, whose name is on the pleadings and
whose name appears in the “defendant index” at the courthouse.  It is the Defendant, not the insurer,
who is entitled to notice of the litigation as a matter of due process of law.  This resolution not only
abandons the concept of due process notice for the defendant, it also eschews it for “any other person
using the motor vehicle” who may not even have a contractual relationship with the insurer.  Finally,
existing alternatives to personal service, such as service by publication, are adequate to address the
problem of the disappearing defendant.  This resolution is flawed in both design and scope and should
be rejected.
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RESOLUTION 10-10-02 
 
DIGEST 
Surety Bonds:  Disclosure of Expenses of Procurement 
Amends Code of Civil Procedure section 995.370 to require a party serving a copy of a surety bond to 
disclose the expenses associated with procuring the bond. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Reasons: 
This resolution amends Code of Civil Procedure section 995.370 to require a party serving a copy of a 
surety bond to disclose the expenses associated with procuring the bond.  This resolution should be 
disapproved because it addresses a nonexistent problem and is overly broad. 
 
The stated purpose of the resolution is to provide notice to adverse parties of the cost of procuring 
appeal bonds, presumably as an incentive to settle if those costs are high and might be recovered if the 
appellant prevails on appeal.  However, two points militate against the resolution. 
 
First, section 995.370 applies to all civil surety bonds, not just appeal bonds.  (Code Civ. Proc. § 
995.020(a).)  There are some instances, particularly involving family law, in which the bond costs 
indicate the party’s financial condition and should remain unknown until the end of the case.  
 
Second, it is not necessary to require the costs to be disclosed.  If the costs of the bond are high, the 
party obtaining the bond will naturally inform the opponent in settlement negotiations. And if the costs 
are ultimately sought to be recovered as costs on appeal, they will be disclosed in a memorandum of 
costs. 
 
There are strategic and other considerations for withholding disclosure of the cost of a bond.  Although 
well intentioned, this resolution is too broad and ignores those considerations. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to amend 
Code of Civil Procedure section 995.370 to read as follows: 
 

§ 995.370 1 
 At the time a bond is given, the principal shall serve a copy of the bond on the 2 
beneficiary.  Such copy shall include documentation of any expense reasonably necessary to 3 
procure the bond, such as the expense of acquiring a letter of credit required as collateral for the 4 
bond.  An affidavit of service shall be given and filed with the bond.       5 

 
 (Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Section 995.370 requires service and disclosure of a surety bond to opposing counsel on 
appeal, but does not require the service and disclosure of underlying expenses necessary to procure the 
bond, such as a letter of credit.  
 
This Resolution:  This resolution extends the service and disclosure requirements applicable to bonds to 
include underlying expenses made to procure the bond.      
 
The Problem:  According to Rule 26(c), the party to whom costs are awarded on appeal may recover 
the cost of premiums paid on any surety bond, and the cost of any other expense reasonably necessary 
to procure the bond, such as a letter of credit.  Section 995.370 currently requires that an appellant 
posting a surety bond on appeal must disclose the existence of such bond and its amount by serving a 
copy of the bond on opposing counsel.  This requirement, however, does not extend to expenses made 
in order to procure the bond, such as letters of credit. It is therefore possible for a losing party on 
appeal to be forced to pay the cost of premiums on a letter of credit in addition to bond premiums, 
without ever having been notified of the existence of the letter of credit.  This result is manifestly unjust 
and violates fundamental notions of fairness.      
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Claire Cormier, McCutchen, Doyle, Brown & 
Enersen, LLP, 1900 University Avenue, East Palo Alto, CA 94303-2223,  
Telephone:  (650) 849-4400, Facsimile:  (650) 849-4800, E-mail: ccormier@mdbe.com. 
 
RESPONSIBLE FLOOR DELEGATE: 
 
COUNTERARGUMENT  
 
ORANGE COUNTY BAR ASSOCIATION 

 
There is no valid reason for this proposal.  The fact that a respondent might not be aware of the total 
costs incurred by an appellant is not a problem which requires statutory correction.  Parties frequently 
are unaware of the extent of their opponents’ costs until a memorandum of costs is filed at the 
conclusion of the proceedings.  If the costs are unreasonable or otherwise not recoverable, the 
aggrieved party can move to tax costs.  The proponent does not suggest how a respondent could 
conceivably be benefited by the proposed statutory amendment.  
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RESOLUTION 10-11-2002 
 
DIGEST 
Motions: Deadlines for Filing Opposition and Reply 
Amends Code of Civil Procedure section 1005 to clarify when papers opposing a motion are to be 
filed. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1005 to clarify when papers opposing a motion 
are to be filed.  This resolution should be disapproved because it shortens the time for parties to draft 
reply papers and for the court to consider the merits of motions. 
 
At one time, section 1005 required that opposition papers be filed five court days and that reply papers 
be filed two court days prior to the hearing date.  It was amended to require that oppositions to motions 
be filed 10 calendar days prior to the hearing date and that reply papers be filed five calendar days prior 
to the hearing. With the change from court days to calendar days, the due date for opposition and reply 
briefs may now fall on a weekend or holiday.  Although the proponent alleges that there is an ambiguity 
as to when the opposition or reply papers are due when the due date falls on a weekend or holiday, that 
ambiguity was long ago resolved by case law.  (See Steele v. Bartlett (1941) 18 Cal.2d 573; 
Hutchins v. County Clerk of Merced County (1934) 140 Cal.App. 348.)  Moreover, if there is an 
ambiguity in need of clarification, the proponent is moving the deadline in the wrong direction, shortening 
the time for the trial judge and staff to consider both responding and reply papers. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to amend 
Code of Civil Procedure section 1005 as follows:  
 

§1005  1 
   (a) Written notice shall be given, as prescribed in subdivision (b), for the following motions: 2 
   (1) Notice of Application and Hearing for Writ of Attachment under Section 484.040. 3 
   (2) Notice of Application and Hearing for Claim and Delivery under Section 512.030. 4 
   (3) Notice of Hearing for Claim of Exemption under Section 706.105. 5 
   (4) Motion to Quash Summons pursuant to subdivision (b) of Section 418.10. 6 
   (5) Motion for Determination of Good Faith Settlement pursuant to Section 877.6. 7 
   (6) Hearing for Discovery of Peace Officer Personnel Records pursuant to Section 1043 of the 8 
Evidence Code. 9 
   (7) Notice of Hearing of Third-Party Claim pursuant to Section 720.320. 10 
   (8) Motion for an Order to Attend Deposition more than 150 miles from deponent's residence 11 
pursuant to paragraph (3) of subdivision (e) of Section 2025. 12 
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   (9) Notice of Hearing of Application for Relief pursuant to Section 946.6 of the Government 13 
Code. 14 
   (10) Motion to Set Aside Default or Default Judgment and for Leave to Defend Actions 15 
pursuant to Section 473.5. 16 
   (11) Motion to Expunge Notice of Pendency of Action pursuant to Section 405.30. 17 
   (12) Motion to Set Aside Default and for Leave to Amend pursuant to Section 585.5. 18 
   (13) Any other proceeding under this code in which notice is required and no other time or 19 
method is prescribed by law or by court or judge. 20 
(b) Unless otherwise ordered or specifically provided by law, all moving and supporting papers 21 
shall be served and filed at least 21 calendar days before the hearing.  The moving and supporting 22 
papers served shall be a copy of the papers filed or to be filed with the court.  However, if the 23 
notice is served by mail, the required 21-day period of notice before the hearing shall be 24 
increased by five calendar days if the place of mailing and the place of address are within the 25 
State of California, 10 calendar days if either the place of mailing or the place of address is 26 
outside the State of California but within the United States, and 20 calendar days if either the 27 
place of mailing or the place of address is outside the United States, and if the notice is served by 28 
facsimile transmission, express mail, or another method of delivery providing for overnight 29 
delivery, the required 21-day period of notice before the hearing shall be increased by two 30 
calendar days.  Section 1013, which extends the time within which a right may be exercised or an 31 
act may be done, does not apply to a notice of motion, papers opposing a motion, or reply 32 
papers governed by this section.  All papers opposing a motion so noticed shall be filed with the 33 
court and a copy served on each party at least 10 calendar days, and all reply papers at least five 34 
calendar days before the hearing.  Notwithstanding any other provision of this section, all papers 35 
opposing a motion and all reply papers shall be served by personal delivery, facsimile 36 
transmission, express mail, or other means consistent with the provisions of Sections 1010, 1011, 37 
1012, and 1013, and reasonably calculated to ensure delivery to the other party or parties not 38 
later than the close of the next business day after the time the opposing papers or reply papers, as 39 
applicable, are filed.  If any of these dates fall on a Saturday, Sunday or holiday as specified in 40 
Section 10, the last day shall be the next succeeding court day.   41 
The court, or a judge thereof, may prescribe a shorter time. 42 

 
(Proposed new language is underlined; language to be deleted is stricken.) 

 
PROPONENT:   San Diego County Bar Association 
 
STATEMENT OF REASONS  
 
Existing Law:  The general Code of Civil Procedure statute on notice and motions does not take 
into account the problem of deadlines falling on court holidays or weekends.  
 
This Resolution:  This resolution eliminates the uncertainty in existing law by clarifying that the 
deadline for notices and motions falls on the next court day when it would otherwise fall on a 
court holiday or weekend. 
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The Problem:  When a procedural deadline falls on a weekend or court holiday, attorneys must 
meet the notice and hearing requirements by filing before the weekend or holiday to insure that 
they do not run afoul of the rule. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute, or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Gina Dronet, 1585 Coast Walk, La Jolla, 
CA 92037 (858) 454-0577 gd@san.rr.com; Robert H. Lynn, Lynn, Stock & Stephens, LLP, 
2445 Fifth Avenue, St. 330, San Diego, CA 92101, (619) 234-5488, rlynn@lasslawfirm.com 
 
RESPONSIBLE FLOOR DELEGATE:  Robert H. Lynn 
 
COUNTERARGUMENTS 
 
BEVERLY HILLS BAR ASSOCIATION 
 
Section 1005 was last amended in 1999 by a bill sponsored by the Judicial Council and 
supported by the California Judges Association and the Contra Costa Superior Court, without 
opposition.  (Stats. 1999, ch. 43, § 1 [A.B. 1132 (Ackerman)].) The bill passed the Assembly 
76-0 and the Senate 39-0. The 1999 amendment increased the notice period from 15 to 21 
days, clarified the extensions of the notice period for various types of service to be “calendar 
days,” increased the lead time for filing opposition papers from five court days to 10 calendar 
days before the hearing, and increased the lead time for filing reply papers from two court days 
to five calendar days before the hearing. The purpose for the change was to afford the courts 
“additional time to read and study the papers” and to “ensure that the parties receive the papers, 
particularly reply papers, in a timely fashion.” (See Assembly Bill Analysis, A.B. 1132, p. 2.) 
 
This resolution attempts to wreck the balance carefully developed by the 1999 amendment for 
the avowed purpose of addressing a non-existent problem. Contrary to the assertion of the 
proponent, there is no uncertainty in existing law. The statute requires that various actions occur 
at least a specified number of days before the hearing. In other words, if the action date occurs 
on a court holiday, including weekends (see CAL. CODE CIV. PROC. §§ 10, 135), count 
backwards to the next court day. Thus, as the statute now prescribes, an action deadline will 
never fall on a holiday or weekend. The proponent offers no policy rationale whatsoever for 
defeating the purpose of the 1999 amendment. In the absence of a real problem and without 
any policy rationale for the suggested change, this resolution should be defeated. 
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ORANGE COUNTY BAR ASSOCIATION 
 
This Resolution directly conflicts with a 1999 amendment to Code of Civil Procedure section 
1005 which was enacted to ensure that courts have adequate time to review and consider all 
papers filed in support of or in opposition to any motion. 
 
Specifically, Assembly Bill No. 1132 (“AB1132”) was enacted in 1999 to amend section 1005 
so as to increase the number of days prior to a hearing that all papers relating to a motion must 
be filed.  AB1132 was sponsored by the Judicial Council of California and its purpose was to, 
inter alia, “allow courts additional time to read and study the papers, which is often difficult 
under the current schedule.”  (Sen. Judiciary Com., Analysis of Assem. Bill No. 1132 (1999-
2000 Reg. Sess.), June 8, 1999.) 
 
Previously, all motions had to be filed at least 15 calendar days prior to the hearing, and all 
opposition and reply briefs had to be filed at least 5 court days and 2 court days, respectively, 
prior to the hearing.  AB1132 amended section 1005 to increase these time frames to 21 
calendars days, 10 calendar days, and 5 calendar days, respectively.  By providing that all 
papers must be filed “at least” a set number of days prior to the hearing, section 1005 
unambiguously requires that, if the last day to file a motion, opposition, or reply brief falls on a 
weekend or a court holiday, then such papers must be filed on the last court day prior to the 
filing deadline.  (Weil & Brown, Cal. Prac. Guide: Civ. Proc. Before Trial (The Rutter Group 
2001) p.9(I)-58, ¶9:140.5 citing Steele v. Barlett (1941) 18 Cal.2d 573, 574.). 
 
The “at least” language in section 1005 therefore ensures that, in all situations, the courts are 
provided with no less than 5 calendar days after receiving the reply brief to review and research 
all papers in support of and in opposition to a motion.  However, this Resolution would render 
section 1005 internally inconsistent by retaining the “at least” language, but nonetheless allowing 
a motion, opposition, or reply brief to be filed nearer in time to the hearing if the last day to file 
such papers falls on a weekend or a court holiday.   
 
As stated above, in sponsoring AB1132, the Judicial Council unequivocally declared that the 
courts need additional time to review and research the law and motion papers they receive.  
However, in contravention of this need, this Resolution would actually reduce the amount of 
time the courts have to review and research the papers filed in connection with a motion in a 
significant number of cases.  For example, this Resolution would allow a reply brief in support of 
a motion that is set for hearing on a Thursday or a Friday, to be filed only three or four days, 
respectively, prior to the hearing.  The loss of this day or two is greatly magnified by the fact that 
many judges often hear a dozen or more motions on their weekly law and motion calendar. 
 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
Proposed Resolution 10-11-2002 sacrifices adequate notice to opposing counsel and sufficient 
time judicial review for the convenience of counsel filing motion papers.  It does not take into 
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account the requirements of adequate notice and opportunity to respond, nor permit the court 
adequate time to read and consider the motion so it may render an informed decision based 
upon all the papers filed.  With increasing law and motion workloads for each judge, the 
proposed rule change would require the court to suspend its decision making process on all 
pending motions until the reply briefs are received (as late as one day before the hearing).  
When moving, opposing and reply papers are due filed and served 21, 10 and five days before 
a hearing date, respectively, counsel must count backward from the hearing date to determine 
the date for filing and service.  When the due date falls on a weekend or holiday, counsel must 
roll-back the actual filing and service date to the preceding (not the following) court day.   
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RESOLUTION 10-12-2002

DIGEST
Anti-SLAPP motions: Intent to Chill and Attorney’s Fees
Amends Code of Civil Procedure section 425.16 to require the SLAPP-suit defendant to
show the plaintiff’s intent and to permit the court to deny attorney fees where a
reasonable attorney would believe plaintiff would probably prevail on the claim. 

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE 

Reasons:
This resolution amends Code of Civil Procedure section 425.16 to require the SLAPP suit
defendant to show the plaintiff’s intent and to permit the court to deny attorney fees
where a reasonable attorney would believe the plaintiff would probably prevail on the
claim.  This resolution should be disapproved because it imposes an undue burden on a
defendant who is seeking to protect her constitutional rights.

Presently, a defendant making a special motion to strike under Code of Civil Procedure
section 425.16 need only show that the cause of action arises out of the defendant’s
exercise of constitutional rights.  The resolution would require a showing that the
plaintiff brought the suit with the intent to chill the exercise of those rights.  The
addition of that element would create two problems.  First, a lawsuit that arises from a
defendant’s exercise of constitutionally guaranteed rights is without merit and should be
dismissed regardless of the plaintiff’s subjective intent. Second, this resolution would
introduce complexity and uncertainty in identifying the general or specific “intent” of the
plaintiff bringing a suit as well as the ambiguity and difficulty in proving the plaintiff’s
subjective “intent,” particularly within the first 60 days after the action is filed.

With respect to the recovery of attorney fees,  the requirement that a court determine
whether or not a reasonable attorney would believe there is a probability that the
plaintiff will prevail on the claim prior to awarding or denying attorney’s fees and costs
to the prevailing defendant adds an element of proof that is ambiguous and subjective.
Moreover, given that any reasonable attorney presumptively is aware of the anti-SLAPP
provisions of Code of Civil Procedure section 425.16, it is unlikely that any reasonable
attorney would believe that a plaintiff who has brought a SLAPP suit is likely to prevail.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates recommends that legislation be
sponsored to amend Code of Civil Procedure section 425.16 to read as follows: 

§ 425.16  1
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(a) The Legislature finds and declares that there has been a disturbing2
increase in lawsuits brought primarily to chill the valid exercise of the3
constitutional rights of freedom of speech and petition for the redress of4
grievances.  The Legislature finds and declares that it is in the public interest to5
encourage continued participation in matters of public significance, and that this6
participation should not be chilled through abuse of the judicial process.  To this7
end, this section shall be construed broadly.8

(b) (1) A cause of action against a person arising from any act of that9
person in furtherance of the person's right of petition or free speech under the10
United States or California Constitution in connection with a public issue shall be11
subject to a special motion to strike if shown to be brought with intent to chill the12
exercise of such rights, unless the court determines that the plaintiff has13
established that there is a probability that the plaintiff will prevail on the claim.14

(2) In making its determination, the court shall consider the pleadings, and15
supporting and opposing affidavits stating the facts upon which the liability or16
defense is based.  17

(3) If the court determines that the plaintiff has established a probability18
that he or she will prevail on the claim, neither that determination nor the fact of19
that determination shall be admissible in evidence at any later stage of the case,20
and no burden of proof or degree of proof otherwise applicable shall be affected21
by that determination.22

(c) In any action subject to subdivision (b), a prevailing defendant on a23
special motion to strike shall be entitled to recover his or her attorney's fees and24
costs, unless the court determines that a reasonable attorney would believe there25
is a probability that the plaintiff will prevail on the claim.  If the court finds that a26
special motion to strike is frivolous or is solely intended to cause unnecessary27
delay, the court shall award costs and reasonable attorney's fees to a plaintiff28
prevailing on the motion, pursuant to Section  128.5.29

(d) This section shall not apply to any enforcement action brought in the30
name of the people of the State of California by the Attorney General, district31
attorney, or city attorney, acting as a public prosecutor.32

(e) As used in this section, "act in furtherance of a person's right of petition33
or free speech under the United States or California Constitution in connection34
with a public issue" includes:  (1) any written or oral statement or writing made35
before a legislative, executive, or judicial proceeding, or any other official36
proceeding authorized by law; (2) any written or oral statement or writing made in37
connection with an issue under consideration or review by a legislative, executive,38
or judicial body, or any other official proceeding authorized by law; (3) any written39
or oral statement or writing made in a place open to the public or a public forum40
in connection with an issue of public interest; (4) or any other conduct in41
furtherance of the exercise of the constitutional right of petition or the42
constitutional right of free speech in connection with a public issue or an issue of43
public interest.44
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(f) The special motion may be filed within 60 days of the service of the45
complaint or, in the court's discretion, at any later time upon terms it deems46
proper.  The motion shall be noticed for hearing not more than 30 days after47
service unless the docket conditions of the court require a later hearing.48

(g) All discovery proceedings in the action shall be stayed upon the filing of49
a notice of motion made pursuant to this section.  The stay of discovery shall50
remain in effect until notice of entry of the order ruling on the motion.  The court,51
on noticed motion and for good cause shown, may order that specified discovery52
be conducted notwithstanding this subdivision.53

(h) For purposes of this section, "complaint" includes "cross-complaint" and54
"petition," "plaintiff" includes "cross-complainant" and "petitioner," and "defendant"55
includes "cross-defendant" and "respondent."56

(i) On or before January 1, 1998, the Judicial Council shall report to the57
Legislature on the frequency and outcome of special motions made pursuant to58
this section, and on any other matters pertinent to the purposes of this section.59

(j) An order granting or denying a special motion to strike shall be60
appealable under Section 904.1.61

(k) (1) Any party who files a special motion to strike pursuant to this section,62
and any party who files an opposition to a special motion to strike, shall, promptly63
upon so filing, transmit to the Judicial Council, by e-mail or fax, a copy of the64
endorsed-filed caption page of the motion or opposition, a copy of any related65
notice of appeal or petition for a writ, and a conformed copy of any order issued66
pursuant to this section, including any order granting or denying a special motion67
to strike, discovery, or fees.68

(2) The Judicial Council shall maintain a public record of information69
transmitted pursuant to this subdivision for at least three years, and may store the70
information on microfilm or other appropriate electronic media.71

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law:  Section 425.16, the anti-SLAPP statute, provides for the early dismissal
of causes of action brought against defendants and arising from defendants’ exercise
of First Amendment rights.  The statute does not affirmatively require that a plaintiff’s
cause of action be brought with intent to chill the defendant’s exercise of rights,
despite the legislature’s stated goal of targeting meritless lawsuits brought “primarily
to chill the valid exercise” of constitutional rights.  
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The anti-SLAPP statute as currently written also provides no requirement that a cause
of action stricken under § 425.26(b)(1) be, in fact, a meritless lawsuit - i.e., a lawsuit in which
no reasonable attorney would believe that plaintiff has a probability of prevailing.     

This Resolution:  This resolution would affirmatively require that any cause of action struck under
the anti-SLAPP statute is a suit brought with the intent to chill a defendant’s valid exercise of First
Amendment rights.  Further, it would prohibit the award of attorney’s fees and costs to a
prevailing defendant when a plaintiff brings a cause of action in good faith. 

The Problem:  Plaintiffs who seek actual redress for real harm inflicted by defendants find their
claims being dismissed under the anti-SLAPP statute.  This occurs despite the fact that
defendant’s First Amendment rights are only remotely implicated, and despite the fact that
plaintiff’s cause of action is not brought with any intent to chill.  Perversely, the end result is that
plaintiffs are being hit with sanctions in the form of attorney’s fees for bringing good faith claims. 
A requirement that a defendant demonstrate plaintiff’s intent to chill defendant’s constitutional
rights, and prohibiting attorney’s fees unless a claim lacks merit (in the sense that no reasonable
attorney would believe there is a probability of prevailing) would allow the anti-SLAPP statute to
effectively fulfill its purpose -- to provide for the dismissal and sanctioning of meritless suits
brought primarily to chill the exercise of First Amendment rights.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Viveka Rydell, McCutchen, Doyle, Brown &
Enersen, Three Embarcadero Center, San Francisco, Ca  94111  415.393.2000
 
RESPONSIBLE FLOOR DELEGATE:

COUNTERARGUMENTS 

BEVERLY HILLS BAR ASSOCIATION

The proposal seeks to make two separate changes to Section 425.16 of the Code of Civil Procedure,
both of which should be rejected.

The first proposed change will require a separate showing that the action “. . . is shown to be brought
with intent to chill. . .” SLAPP motions already require a factual connection between the moving
defendant’s free speech rights and a lack of reasonable probability of success on the part of the
plaintiff.  The proposed change therefore is unnecessary.  It also would impose upon the moving
defendant a new and subjective burden of proof at a time (60 days after service of the offending
pleading) when lack of discovery would likely make satisfying that burden difficult, if not impossible.
As such, the change would upset the balance created by the legislature to effect its stated purpose.
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The second change also seeks to impose an additional standard, this time as a condition to the
recovery of attorneys’ fees. The requested standard would preclude a judge from awarding attorneys
fees to a prevailing moving defendant if it were determined that “. . . a reasonable attorney would
believe there is a probability that the plaintiff will prevail on the claim.”  This would add a third edge
– cutting against the defendant -- to the existing double-edged sword presently embodied in the
statute.  Currently, if a defendant brings a “frivolous” SLAPP motion, the plaintiff is entitled to an
award of attorneys’ fees. The proposal would upset the symmetry currently present in the statute by
making an award of attorneys’ fees procedurally easier for the plaintiff to receive than for the
defendant to receive. In addition, the proposal ignores two salient features of the special motion. First,
that the ready availability of attorneys’ fees was designed as a disincentive to both initial suits
designed to chill public participation and to prevent the chilling effect of a series of suits that could
simply wear down the financial resources of those exercising their public participation rights. Second,
the magnitude of the problem to the plaintiff is overstated. Since a special motion may not be brought
after the 60th day following the service of the complaint without obtaining trial court permission,
attorneys’ fees incurred by both sides at that point (i.e. prior to the onset of discovery) should not be
unduly burdensome to a plaintiff that has elected to “roll the dice” in filing an action during a period
in which the defendant is exercising free speech rights. Furthermore, for SLAPP motions filed by
right within 60 days after service of the complaint, the information available at the time of service
would likely be the same as the information available at the time the motion is heard. As such, it
appears that the proposed resolution seeks to set forth two separate standards of reasonableness, one
for judges and another for attorneys. Since both are officers of the court, the development of this type
of difference could damage the credibility of both. 

CONTRA COSTA COUNTY BAR ASSOCIATION

One of the strengths of the anti-SLAPP statute is that it allows a defendant to summarily dispose of
a frivolous lawsuit, which otherwise would have the effect of chilling the exercise of free speech
rights, without requiring the defendant to prove the plaintiff’s actual intent.  it is particularly important
that anti-SLAPP motions not get bogged down in the ultimately unknowable issue of the plaintiff’s
state of mind. This resolution would negate one of the most important protections offered by this
statutory summary procedure.

Equally important is the provision requiring an award of costs and attorney fees to the successful
defendant.  If a lawsuit is within the scope of the statute, all that is required to defeat an anti-SLAPP
motion is that the plaintiff be able to make out a prima facie case; the trial court is not allowed to
weigh evidence and resolve issues of fact.  See Walker v. Kiousis (2001) 93 Cal.App.4th 1432 [114
Cal.Rptr.2d 69].  If a plaintiff cannot even meet this minimal burden on such highly sensitive issues,
he or she should not be able to evade responsibility by claiming that some hypothetical “reasonable
attorney” nevertheless believed in the merits of the case.  The statute works as intended, and it should
not be watered down.

SACRAMENTO COUNTY BAR ASSOCIATION

This resolution is ill-advised.  There is no need to amend subdivision (b) of §425.16 to provide that
defendant must show that the action was brought with intent to chill the exercise of protected rights.
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The entire purpose and effect of the statute is to create a presumption that a lawsuit arising from
defendant’s exercise of protected rights was brought with wrongful intent and shift the burden to
plaintiff to overcome the presumption by showing a reasonable possibility of prevailing on the merits.
Fox Searchlight Pictures, Inc. v. Paladino(2001) 89 Cal.App.4th 294, 306.  In making a motion to
dismiss under the statute, defendant bears the initial burden to show that the action arises from
defendant’s acts in furtherance of protected rights.  If plaintiff cannot then show any reasonable
probability of prevailing, it is reasonable to infer that plaintiff sued with the wrongful intent.  Chavez
v. Mendoza(2001) 94 Cal.App.4th 1083, 1089.
 
The proposed amendment to the attorney fee provision in subdivision (c) renders the statute unclear
and confusing, if not absurd.  Attorney fees are available only if plaintiff cannot show a probability
of prevailing in the action.  If plaintiff is unable to make that showing, it is difficult to understand how
one might plausibly argue that a reasonable attorney could still have believed that plaintiff had a
reasonable probability of success.







RESOLUTION 11-01-2002

DIGEST
Driver’s Licence: Prominent Notification of Suspension
Amends Vehicle Code section 14100 to require a prominent notice of suspension or revocation of a
driver’s license and of the right to a hearing and acknowledgment of receipt of such notice.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends Vehicle Code section 14100 to require a prominent notice of suspension or
revocation of a driver’s license and of the right to a hearing and acknowledgment of receipt of such
notice. This resolution should be disapproved because, while the goal of prominent notification is
laudable, requiring an acknowledgment of receipt  of notice of the right to a hearing goes too far. A
person may avoid revocation by refusing to pick up their certified mail.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Vehicle Code section 14100 to read as follows:

§141001
     (a) Whenever the department has given notice, or has taken or proposes to take action2
under Section 13353, 13353.2, 13950, 13951, 13952, or 13953, the person receiving the3
notice or subject to the action may, within 10 days, demand a hearing which shall be granted,4
except as provided in Section 14101.5
     (b) An application for a hearing does not stay the action by the department for which the6
notice is given.7
     (c) The fact that a person has a right to request an administrative hearing within 10 days8
after receipt of the notice of the order of suspension under this section and Section 16070, and9
that the request is required to be made within 10 days in order to receive a determination prior10
to the effective date of the suspension shall be made prominent on the notice.  Prominent shall11
be defined as bold face type in a 12 point font.12
     (d) It shall be the duty of the person providing notice of the order of suspension to receive a13
written acknowledgment  from the person whose privilege to drive is being suspended  that the14
person has 10 days from the receipt of the notice to request a hearing and that failure to request15
such hearing will result in the forfeiture of the persons right to have a hearing as provided by16
Section 14101.17
     (e) Where notice, pursuant to subdivision (d) has not been given, the duty to request a18
hearing shall be waived and upon request the person whose privilege to drive is being19
suspended  shall be provided a hearing.20
     (d)(f) The department shall make available notices, to accompany the notice provided21
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pursuant to this section, that provide the information required pursuant to subdivision (c) in all22
non-English languages spoken by a substantial number of the public served by the department,23
and shall distribute the notices as it determines is appropriate.24
     (e)(g) The department shall implement the provisions of subdivision (c) and (d) as soon as25
practicable, but not later than January 1, 1994.26

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Orange County Bar Association

STATEMENT OF REASONS

This Resolution:  Would amend Vehicle Code section 14100 concerning the manner in which
notification of suspension or revocation is provided. 

Existing Law:  The only requirement under Vehicle Code section 14100 regarding notice of suspension
is that the notice be made “prominent.”  

The Problem:  Notice pursuant to Section 14100 is given to a person whose privilege to drive is being
suspended  by providing that  person with a written form DS 367.  This form, which is two sided, is
printed in a very small font and contains an abundance of confusing language.  The section of form DS
367 that explains the right to a hearing is  in a font that is no larger than the type used elsewhere in the
document and is not set apart in a manner that makes it “prominent.”   Although the right to a hearing is
explained in the form DS 367, the consequences of not requesting a hearing are not.  No where in the
form DS 367 does it state that the failure to request a hearing will cause a forfeiture of the right to a
hearing and the immediate imposition of a drivers license suspension.   At a minimum, a person should
be notified, with an appropriate written acknowledgment, of their hearing rights under Section 14100
and the consequences of not requesting such a hearing.   This type of notification will provide due
process to the person and ensure that their substantial right to drive is protected.

IMPACT STATEMENT

This proposed resolution does not effect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Chris Strobel; 2201 E. Chapman Ave.,  Fullerton,
CA 92831; Off.  (714) 738-7791; Fax.  (714) 526-3915

RESPONSIBLE FLOOR DELEGATE:
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RESOLUTION 11-02-2002 
 
DIGEST 
Vehicular Burglary:  When Vehicle Doors Unlocked 
Amends Penal Code section 459 to provide that entry into a vehicle with the requisite intent is a 
burglary whether or not the doors of the vehicle are locked. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Same as 6-02-2001, which was disapproved. 
 
Reasons: 
This resolution amends Penal Code section 459 to provide that entry into a vehicle with the requisite 
intent is a burglary whether or not the doors of the vehicle are locked. This resolution should be 
approved in principle because there is no reason to require that the doors be locked. 
  
Currently, Penal Code section 459 provides that entry into a vehicle with the intent to commit grand or 
petit larceny or any felony is a burglary only if the doors of the vehicle are locked. Of the numerous 
other types of enclosures mentioned by the statute -- house, room, apartment, tenement, shop, 
warehouse, store, mill, barn, stable, outhouse or other building, tent, vessel, floating home, railroad car, 
house car, inhabited camper, aircraft, or mine – the “locked” requirement is imposed only regarding 
vehicles and cargo containers. 
 
This creates the absurd result of finding persons guilty of burglary if the car doors are locked but 
windows are open while finding not guilty parties who break into a car when three of the four doors are 
locked.  The intent of the perpetrator is the same in either case.  There should be no distinction between 
a car and any of the other enclosures mentioned in the statute as long as the intent is to commit larceny 
or any felony. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend 
Penal Code section 459 to read as follows: 
 

§459 1 
Every person who enters any house, room, apartment, tenement, shop, warehouse, store, mill, 2 
barn, stable, outhouse or other building, tent, vessel, as defined in Section 21 of the Harbors and 3 
Navigation Code, floating home, as defined in subdivision (d) of Section 18075.55 of the Health 4 
and Safety Code, railroad car, locked or sealed cargo container, whether or not mounted on a 5 
vehicle, trailer coach, as defined in Section 635 of the Vehicle Code, any house car, as defined in 6 
Section 362 of the Vehicle Code, inhabited camper, as defined in Section 243 of the Vehicle Code, 7 
vehicle as defined by the Vehicle Code, when the doors are locked, aircraft as defined by Section 8 
21012 of the Public Utilities Code, or mine or any underground portion thereof, with intent to 9 
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commit grand or petit larceny or any felony is guilty of burglary. As used in this chapter, "inhabited" 10 
means currently being used for dwelling purposes, whether occupied or not. A house, trailer, vessel 11 
designed for habitation, or portion of a building is currently being used for dwelling purposes if, at 12 
the time of the burglary, it was not occupied solely because a natural or other disaster caused the 13 
occupants to leave the premises.  14 

 
  (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:   Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides that a person is guilty of a burglary of a vehicle if the person enters the vehicle 
with the intent to commit larceny or any felony, but only if the doors of the vehicle are locked. 
 
This Resolution:  Amends Penal Code section 459 to strike the language making it an element of 
vehicular burglary that the doors of the vehicle must be locked at the time of entry. 
 
The Problem:  The existing law results in absurd and unintended results when applied. The fundamental 
concept of burglary is an unlawful entry with the intent to steal or commit a felony. The same concept 
and statute applies to all types of structures--even barns, outhouses, and tents--as well as railroad cars 
and aircraft. Only non-specified vehicles are subject to the additional specific proviso that the vehicle’s 
doors must be locked. This requirement leaves us with arbitrary and wildly varying outcomes for similar 
offenses. For example, an auto thief who enters a sedan in a parking lot with three of four doors locked, 
an armed alarm, and a club on the steering wheel is not guilty of auto burglary, while if all four doors had 
been locked and all four windows were cracked open, he would be guilty. Such circumstances occur 
regularly, leaving victims of auto thefts to ask why it should matter whether they locked the doors when 
someone else intentionally entered their vehicle to steal. This injustice is demonstrated by a juvenile 
adjudication that was overturned when the court held that an auto trailer was not adequately locked 
where only latches and chains, but not locks, were used to secure it. (In re Lamont R. (1988, 1st Dist) 
200 Cal. App. 3d 244.) By removing this requirement, the arbitrary distinctions between locked and 
unlocked vehicles will be avoided. The specific intent requirement of the statute will ensure that those 
without the intent to commit larceny or another felony are not swept up unjustifiably by the statute. 
 
IMPACT STATEMENT  
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Duncan Crabtree-Ireland, 5757 Wilshire Blvd 8th 
Fl, Los Angeles CA 90036, 323/549-6043, fax 603/691-2431, direland@sag.org 
 
RESPONSIBLE FLOOR DELEGATE:  Duncan Crabtree-Ireland 
 

 
COUNTERARGUMENTS  
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ORANGE COUNTY BAR ASSOCIATION 
 

Vehicle burglary is defined by Penal Code section 459.  In order to be convicted of vehicle burglary as 
defined by Penal Code section 459 a person must enter an automobile when the doors are locked with 
the specific intent to permanently take  the owners  property.  The proponents want to change the 
language of Penal Code section 459.  Specifically, they want to eliminate the locked requirement of the 
statute because its application creates “absurd and unintended results when applied.”  
 
There are three main arguments against amending the current language of  Penal Code section 459.   
 
First, the factual analysis used by the legislature in 1947,  when Penal Code section 459 was amended 
to include “locked” as an element, has not changed.  When this element was included in the Penal Code 
section 459, it was the  legislatures intention to make the entry into a locked vehicle a more serious 
offense than entering into the interior of a unlocked  vehicle.  In doing this the legislature recognized that 
the seriousness and level of sophistication associated with entering into a locked vehicle was greater 
than that of entering into an unlocked vehicle.  The past 54 years has not changed this rational. 
 
Second, there are Penal statutes which currently cover the conduct described by the proponents.  For 
instance, Penal Code section 487(a) makes it a felony or misdemeanor to take property from another in 
excess of $400.  Furthermore,  Penal Code section 484-488 make it a crime to steal property from 
another and lastly, Vehicle Code section 10852 makes it a misdemeanor to tamper with another’s 
vehicle. These three statutes could be used to prosecute someone who enters into an unlocked vehicle 
and takes something out of it.  Changing the language of Penal Code section 459 would only duplicate 
what is covered by other Penal statutes. 
 
Third, there has been no change in circumstance to warrant the deletion of the locked requirement.  The 
concept and technology used to lock a vehicle has generally been unchanged for the past half century.  
What still remains is the idea that persons should feel secure in knowing that there property is safe when 
the doors to their vehicle are locked.  Until this changes there is no reason to change the language of 
Penal Code section 459. 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution is identical to Resolution 6-02-2001 which was recommended for Disapproval by the 
Resolutions Committee.  Both the Orange County Bar Association and the San Diego County Bar 
Association wrote compelling counterarguments opposing this resolution.  They analyzed the history of 
the statute, pointed out the various other charges which could be brought against the offender and 
explained why cars are different than dwellings for purposes of the burglary statutes.  In the face of this, 
the proponent offers nothing new but has submitted the same Statement of Reasons as last year.  
Accordingly, this resolution should be disapproved. 
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RESOLUTION 11-03-02

DIGEST
Perjury: Extension to Deposition Practice
Amends Penal Code section 124 to provide that a deposition deemed signed and admissible pursuant
to Code of Civil Procedure section 2025 is also complete for purposes of the offense of perjury.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

Reasons:
This resolution amends Penal Code section 124 to provide that a deposition deemed signed and
admissible pursuant to Code of Civil Procedure section 2025 is also complete for purposes of the
offense of perjury.  This resolution should be approved in principle because it would close a “perjury
loophole” by making criminal law consistent with modern civil deposition practice.

Penal Code section 124 provides that a deposition is complete when delivered by the deponent.  By
contrast, Code of Civil Procedure section 2025, subdivision (q)(1), provides a deponent 30 days within
which to correct and sign a deposition transcript, and further provides that “[i]f  the deponent fails or
refuses to approve the transcript within the allotted period, the deposition shall be given the same effect
as though it had been approved, subject to any changes timely made by the deponent.” 

Two recent cases have found that a deponent who falsely testifies in a deposition in a manner that meets
all the elements of perjury is nevertheless exempt from perjury if the deponent failed or refused to sign
the deposition transcript.  (Collins v. Superior Court (2001) 89 Cal.App.4th 1244 [reversing perjury
conviction because transcript was unsigned, notwithstanding fact that transcript could be introduced in
civil proceeding pursuant to Code Civ. Proc., § 2025, subd. (q)(1)]; People v. Post (2001) 94
Cal.App.4th 467 [reducing perjury conviction to attempted perjury because transcript was never
signed].)  Significantly, the Post opinion explicitly invites the Legislature to close this perjury loophole
and to bring the Penal Code into conformity with the Code of Civil Procedure and the realities of
modern deposition practice. This resolution does so.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Penal Code section 124 as follows:

§ 124. 1
The making of a deposition, affidavit or certificate is deemed to be complete, within the2
provisions of this chapter, from the time when it is delivered by the accused to any other3
person, with the intent that it be uttered or published as true or; in the case of a deposition,4
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when the deposition is deemed signed and admissible in civil court proceedings pursuant to5
California Code of Civil Procedure § 2025.6

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Women Lawyers of Los Angeles

STATEMENT OF REASONS

Existing Law: Penal Code § 124 provides that a deposition is complete only when it is delivered by the
accused to another person.  

This Resolution: Would make Penal Code § 124 consistent with Code of Civil Procedure § 2025(q)(1)
and modern deposition practice, which provides a deponent 30 days within which to correct and sign a
deposition transcript and further provides that “[i]f the deponent fails or refuses to approve the
transcript within the allotted period, the deposition shall be given the same effect as though it had been
approved, subject to any changes timely made by the deponent.”

The Problem: The current statute – which is over 100 years old and predates the civil procedure codes
governing use and admissibility of deposition testimony – provides a “perjury loophole.”   Two recent
California cases have found that a deponent who falsely testifies in a deposition in a manner that meets
all the elements of perjury is nevertheless exempt from perjury if the deponent failed or refused to sign
the deposition transcript.  See Collins v. Superior Court, 89 Cal.App.4th 1244 (2001) (reversing
perjury conviction because transcript was unsigned, notwithstanding fact that transcript could be
introduced in civil proceeding pursuant to CCP § 2025(q)(1))  and People v. Post, 2001 WL
1573199, to be reported at 114 Cal. Rptr. 2nd 356 (2001) (reducing perjury conviction to attempted
perjury because transcript was never signed).  Significantly, the Post opinion explicitly invited legislative
change to close this perjury loophole and bring the penal code into conformity with the Code of Civil
Procedure and the realities of modern deposition practice.

Current legislation works an anomalous and unfair perjury loophole by making individuals who do not
sign their deposition transcripts exempt from perjury charges.  Arguably, current opinions interpreting
the current statute also make it malpractice for an attorney to fail to advise a client against signing a
deposition transcript and make the oath administered at the outset of a civil deposition completely
meaningless.  The proposed change would make Penal Code § 124 consistent with the Code of Civil
Procedure, consistent with modern deposition practice, and consistent with federal law.

IMPACT STATEMENT

The proposed legislation does not affect any other law, statute or rule.
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AUTHOR AND/OR PERMANENT CONTACT:  Angela J. Davis, 312 N. Spring St., 11th Floor;
Los Angeles, CA 90012, (213) 894-3456, FAX: (213) 894-6269, email: ajdavis5000@yahoo.com 

RESPONSIBLE FLOOR DELEGATE:  Angela J. Davis
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RESOLUTION 11-04-2002

DIGEST
Legalization of Marijuana.  
Repeals Health & Safety Code sections 11357, 11358, 11359, 11360, 11361.5, 11361.7, and 11362.5
and amends Health and Safety Code section 11470 and Vehicle Code section 23222 to legalize
marijuana.

RESOLUTION COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:  
This resolution repeals Health & Safety Code sections 11357, 11358, 11359, 11360, 11361.5,
11361.7, and 11362.5 and amends Health and Safety Code section 11470 and Vehicle Code section
23222 to legalize marijuana.  This resolution should be disapproved because it is overly broad,
premature, and at least partially pre-empted by federal law. 

Although this resolution recognizes society’s hypocritical stance allowing alcohol and tobacco use
despite known health risks, it goes too far.  For example, it would not prohibit marijuana use by
minors or by operators of vehicles.  If the criminal prohibitions were to be repealed as proposed,
substantial administrative regulations would first need to be adopted in their place, comparable to the
Alcoholic Beverage Control Board regulations governing the use of alcohol.  Even if enacted, the
resolution’s impact would be questionable, because pre-emptive federal laws would still prohibit
marijuana use.  

Finally, people who have a medically documented need for marijuana are still protected by the
Compassionate Use Act  (Health and Saf. Code, § 11362.5), which allows a patient to possess or
cultivate marijuana for personal medical purposes upon the recommendation or approval of a
physician. 

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to repeal
Health & Safety Code sections 11357, 11358, 11359, 11360, 11361.5, 11361.7, 11362.5 and amend
Health and Safety Code section 11470 and Vehicle Code section 23222 to read as follows:

§113571
(a) Except as authorized by law, every person who possessesany concentrated cannabis shall be2
punished by imprisonment in the county jail for a period of not more than one year or by a fine3
of not more than five hundred dollars ($500), or by both such fine and imprisonment, or shall be4
punished by imprisonment in the state prison.5
(b) Except as authorized by law, every person who possesses not more than 28.5 grams of6
marijuana, other than concentrated cannabis, is guilty of a misdemeanor and shall be punished7
by a fine of not more than one hundred dollars ($100).  Notwithstanding other provisions of8
law, if such person has been previously convicted three or more times of an offense described in9
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this subdivision during the two-year period immediately preceding the date of commission of10
the violation to be charged, the previous convictions shall also be charged in the accusatory11
pleading and, if found to be true by the jury upon a jury trial or by the court upon a court trial or12
if admitted by the person, the provisions of Sections 1000.1 and 1000.2 of the Penal Code shall13
be applicable to him, and the court shall divert and refer him for education, treatment, or14
rehabilitation, without a court hearing or determination or the concurrence of the district15
attorney, to an appropriate community program which will accept him.  If the person is so16
diverted and referred he shall not be subject to the fine specified in this subdivision.  If no17
community program will accept him, the person shall be subject to the fine specified in this18
subdivision.  In any case in which a person is arrested for a violation of this subdivision and19
does not demand to be taken before a magistrate, such person shall be released by the20
arresting officer upon presentation of satisfactory evidence of identity and giving his written21
promise to appear in court, as provided in Section 853.6 of the Penal Code, and shall not be22
subjected to booking.23
(c) Except as authorized by law, every person who possesses more than 28.5 grams of24
marijuana, other than concentrated cannabis, shall be punished by imprisonment in the county25
jail for a period of not more than six months or by a fine of not more than five hundred dollars26
($500), or by both such fine and imprisonment. 27
(d) Except as authorized by law, every person 18 years of age or over who possesses not more28
than 28.5 grams of marijuana, other than concentrated cannabis, upon the grounds of, or within,29
any school providing instruction in kindergarten or any of grades 1 through 12 during hours the30
school is open for classes or school-related programs is guilty of a misdemeanor and shall be31
punished by a fine of not more than five hundred dollars ($500), or by imprisonment in the32
county jail for a period of not more than 10 days, or both.33
(e) Except as authorized by law, every person under the age of 18 who possesses not more than34
28.5 grams of marijuana, other than concentrated cannabis, upon the grounds of, or within, any35
school providing instruction in kindergarten or any of grades 1 through 12 during hours the36
school is open for classes or school-related programs is guilty of a misdemeanor and shall be37
subject to the following dispositions:38
(1) A fine of not more than two hundred fifty dollars ($250), upon a finding that a first offense39
has been committed.40
(2) A fine of not more than five hundred dollars ($500), or commitment to a juvenile hall, ranch,41
camp, forestry camp, or secure juvenile home for a period of not more than 10 days, or both,42
upon a finding that a second or subsequent offense has been committed.43

44
§1135845
Every person who plants, cultivates, harvests, dries, or processes any marijuana or any part46
thereof, except as otherwise provided by law, shall be punished by imprisonment in the state47
prison.48

49
§1135950
Every person who possesses for sale any marijuana, except as otherwise provided by law, shall51
be punished by imprisonment in the state prison.52

53
§1136054
(a) Except as otherwise provided by this section or as authorized by law, every person who55
transports, imports into this state, sells, furnishes, administers, or gives away, or offers to56
transport, import into this state, sell, furnish, administer, or give away, or attempts to import57
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into this state or transport any marijuana shall be punished by imprisonment in the state prison58
for a period of two, three or four years.59
(b) Except as authorized by law, every person who gives away, offers to give away, transports,60
offers to transport, or attempts to transport not more than 28.5 grams of marijuana, other than61
concentrated cannabis, is guilty of a misdemeanor and shall be punished by a fine of not more62
than one hundred dollars ($100).  In any case in which a person is arrested for a violation of this63
subdivision and does not demand to be taken before a magistrate, such person shall be released64
by the arresting officer upon presentation of satisfactory evidence of identity and giving his65
written promise to appear in court, as provided in Section 853.6 of the Penal Code,66
and shall not be subjected to booking.67

68
§11361.569
(a) Records of any court of this state, any public or private agency that provides services upon70
referral under Section 1000.2 of the Penal Code, or of any state agency pertaining to the71
 arrest or conviction of any person for a violation of subdivision ( b), (c), (d), or (e) of Section72
11357 or subdivision (b) of Section 11360, shall not be kept beyond two years from the date of73
the conviction, or from the date of the arrest if there was no conviction, except with respect to a74
violation of subdivision (e) of Section 11357 the records shall be retained until the offender75
attains the age of 18 years at which time the records shall be destroyed as provided in this76
section.  Any court or agency having custody of the records shall provide for the timely77
destruction of the records in accordance with subdivision (c).  The requirements of this78
subdivision do not apply to records of any conviction occurring prior to January 1, 1976, or79
records of any arrest not followed by a conviction occurring prior to that date.80
(b) This subdivision applies only to records of convictions and arrests not followed by81
conviction occurring prior to January 1, 1976, for any of  the following offenses:82
(1) Any violation of Section 11357 or a statutory predecessor thereof.83
(2) Unlawful possession of a device, contrivance, instrument, or paraphernalia used for84
unlawfully smoking marijuana, in violation of Section 11364, as it existed prior to January 1,85
1976, or a statutory predecessor thereof.86
(3) Unlawful visitation or presence in a room or place in which marijuana is being unlawfully87
smoked or used, in violation of Section 11365, as it existed prior to January 1, 1976, or a88
statutory predecessor thereof.89
(4) Unlawfully using or being under the influence of marijuana, in violation of Section 11550,90
as it existed prior to January 1, 1976, or a statutory predecessor thereof.91
Any person subject to an arrest or conviction for those offenses  may apply to the Department of92
Justice for destruction of records pertaining to the arrest or conviction if two or more years have93
elapsed since the date of the conviction, or since the date of the arrest if not followed by a94
conviction.  The application shall be submitted upon a form supplied by the Department of95
Justice and shall be accompanied by a fee, which shall be established by the department in an96
amount which will defray the cost of administering this subdivision and costs incurred by the97
state under subdivision (c), but which shall not exceed thirty-seven dollars and fifty cents98
($37.50).  The application form may be made available at every local police or sheriff's99
department and from the Department of Justice and may require that information which the100
department determines is necessary  for purposes of identification.  101
The department may request, but not require, the applicant to include a self-administered102
fingerprint upon the application. If the department is unable to sufficiently identify the applicant103
for purposes of this subdivision without the fingerprint or without additional fingerprints, it104
shall so notify the applicant and shall request the applicant to submit any fingerprints which105
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may be required to effect identification, including a complete set if necessary, or, alternatively,106
to abandon the application and request a refund of all or a portion of the fee submitted with the107
application, as provided in this section.  If the applicant fails or refuses to submit fingerprints in108
accordance with the department's request within a reasonable time which shall be established by109
the department, or if the applicant requests a refund of the fee, the department shall promptly110
mail a refund to the applicant at the address specified in the application or at any other address111
which may be specified by the applicant.  However, if the department has notified the applicant112
that election to abandon the application will result in forfeiture of a specified amount which is a113
portion of the fee, the department may retain a portion of the fee which the department114
determines will defray the actual costs of processing the application, provided the amount of the115
portion retained shall not exceed ten dollars ($10).  116
Upon receipt of a sufficient application, the Department of Justice shall destroy records of the117
department, if any, pertaining to the arrest or conviction in the manner prescribed by118
subdivision (c) and shall notify the Federal Bureau of Investigation, the law enforcement agency119
which arrested the applicant, and, if the applicant was convicted, the probation department120
which investigated the applicant and the Department of Motor Vehicles, of the application.121
(c) Destruction of records of arrest or conviction pursuant to subdivision (a) or (b) shall be122
accomplished by permanent obliteration of all entries or notations upon the records pertaining123
to the arrest or conviction, and the record shall be prepared again so that it appears that the124
arrest or conviction never occurred.  However, where (1) the only entries upon the record125
pertain to the arrest or conviction and (2) the record can be destroyed without necessarily126
effecting the destruction of other records, then the document constituting the record shall be127
physically destroyed.128
(d) Notwithstanding subdivision (a) or (b), written transcriptions of oral testimony in court129
proceedings and published judicial appellate reports are not subject to this section. 130
Additionally, no records shall be destroyed pursuant to subdivision (a) if the defendant or a131
codefendant has filed a civil action against the peace officers or law enforcement jurisdiction132
which made the arrest or instituted the prosecution and if the agency which is the custodian of133
those records has received a certified copy of the complaint in the civil action, until the civil134
action has finally been resolved. Immediately following the final resolution of the civil action,135
records subject to subdivision (a) shall be destroyed pursuant to subdivision (c) if more than two136
years have elapsed from the date of the conviction or arrest without conviction.137

138
§11361.7139
(a) Any record subject to destruction or permanent obliteration pursuant to Section 11361.5, or140
more than two years of age, or a record of a conviction for an offense specified in subdivision141
(a) or (b) of Section 11361.5 which became final more than two years previously, shall not be142
considered to be accurate, relevant, timely, or complete for any purposes by any agency or143
person.  The provisions of this subdivision shall be applicable for purposes of the Privacy Act of144
1974 (5 U.S.C. Section 552a) to the fullest extent permissible by law, whenever any information145
or record subject to destruction or permanent obliteration under Section 11361.5 was obtained146
by any state agency, local public agency, or any public or private agency that provides services147
upon referral under Section 1000.2 of the Penal Code, and is thereafter shared with or148
disseminated to any agency of the federal government.149
(b) No public agency shall alter, amend, assess, condition, deny, limit, postpone, qualify,150
revoke, surcharge, or suspend any certificate, franchise, incident, interest, license, opportunity,151
permit, privilege, right, or title of any person because of an arrest or conviction for an offense152
specified in subdivision (a) or (b) of Section 11361.5, or because of the facts or events leading153
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to such an arrest or conviction, on or after the date the records of such arrest or conviction are154
required to be destroyed by subdivision (a) of Section 11361.5, or two years from the date of155
such conviction or arrest without conviction with respect to arrests and convictions occurring156
prior to January 1, 1976.  As used in this subdivision,  "public agency" includes, but is not157
limited to, any state, county, city and county, city, public or constitutional corporation or158
entity, district, local or regional political subdivision, or any department, division, bureau,159
office, board, commission or other agency thereof.160
(c) Any person arrested or convicted for an offense specified in subdivision (a) or (b) of Section161
11361.5 may, two years from the date of such a conviction, or from the date of the arrest if there162
was no conviction, indicate in response to any question concerning his prior criminal record that163
he was not arrested or convicted for such offense. 164
(d) The provisions of this section shall be applicable without regard to whether destruction or165
obliteration of records has actually been implemented pursuant to Section 11361.5.166

167
§11362.5168
(a) This section shall be known and may be cited as the Compassionate Use Act of 1996.169
(b) (1) The people of the State of California hereby find and declare that the purposes of the170
Compassionate Use Act of 1996 are as  follows:171
(A) To ensure that seriously ill Californians have the right to obtain and use marijuana for172
medical purposes where that medical use is deemed appropriate and has been recommended by173
a physician who has determined that the person's health would benefit from the use of174
marijuana in the treatment of cancer, anorexia, AIDS, chronic pain, spasticity, glaucoma,175
arthritis, migraine, or any other illness for which marijuana provides relief.176
(B) To ensure that patients and their primary caregivers who obtain and use marijuana for177
medical purposes upon the recommendation of a physician are not subject to criminal178
prosecution or sanction. 179
(C) To encourage the federal and state governments to implement a  plan to provide for the safe180
and affordable distribution of marijuana to all patients in medical need of marijuana.181
(2) Nothing in this section shall be construed to supersede legislation prohibiting persons from182
engaging in conduct that endangers others, nor to condone the diversion of marijuana for183
nonmedical purposes. 184
(c) Notwithstanding any other provision of law, no physician in this state shall be punished, or185
denied any right or privilege, for having recommended marijuana to a patient for medical186
purposes.187
(d) Section 11357, relating to the possession of marijuana, and  Section 11358, relating to the188
cultivation of marijuana, shall not apply to a patient, or to a patient's primary caregiver, who189
possesses or cultivates marijuana for the personal medical purposes of the patient upon the190
written or oral recommendation  or approval of a physician.191
(e) For the purposes of this section, "primary caregiver" means the individual designated by the192
person exempted under this section who has consistently assumed responsibility for the193
housing, health, or safety of that person.194

195
§11470196
The following are subject to forfeiture:197
(a) All controlled substances which have been manufactured, distributed, dispensed, or acquired198
in violation of this division.199
(b) All raw materials, products, and equipment of any kind which are used, or intended for use,200
in manufacturing, compounding, processing, delivering, importing, or exporting any controlled201
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substance in violation of this division. 202
(c) All property except real property or a boat, airplane, or any vehicle which is used, or203
intended for use, as a container for property described in subdivision (a) or (b).204
(d) All books, records, and research products and materials, including formulas, microfilm,205
tapes, and data which are used, or intended for use, in violation of this division.206
(e) The interest of any registered owner of a boat, airplane, or any vehicle other than an207
implement of husbandry, as defined in Section 36000 of the Vehicle Code, which has been used208
as an instrument to facilitate the manufacture of, or possession for sale or sale of 14.25 grams or209
more of heroin or cocaine base as specified in paragraph (1) of subdivision (f) of Section 11054,210
or a substance containing 14.25 grams or more of heroin or cocaine base as specified in211
paragraph (1) of subdivision (f) of Section 11054, or 14.25 grams or more of a substance212
containing heroin or cocaine base as specified in paragraph (1) of subdivision (f) of Section213
11054, or 28.5 grams or more of Schedule I controlled substances except marijuana, peyote, or214
psilocybin; 10 pounds dry weight or more of  marijuana, peyote, or psilocybin; or 28.5 grams or215
more of cocaine, as specified in paragraph (6) of subdivision (b) of Section 11055, or216
methamphetamine; or a substance containing 28.5 grams or more of cocaine, as specified in217
paragraph (6) of subdivision (b) of Section 11055, or methamphetamine; or 57 grams or more of218
a substance containing cocaine, as specified in paragraph (6) of subdivision (b) of Section219
11055, or methamphetamine; or 28.5 grams or more of Schedule II controlled substances.  No220
interest in a vehicle which may be lawfully driven on the highway with a class C, class M1, or221
class M2 license, as prescribed in Section 12804 of the Vehicle Code, may be forfeited under222
this subdivision if there is a community  property interest in the vehicle by a person other than223
the defendant and the vehicle is the soleclass C, class M1, or class M2 vehicle available to the224
defendant's immediate family.225

226
(f) All moneys, negotiable instruments, securities, or other things of value furnished or intended227
to be furnished by any person in exchange for a controlled substance, all proceeds traceable to228
such an exchange, and all moneys, negotiable instruments, or securities used or intended to be229
used to facilitate any violation of Section 11351, 11351.5, 11352, 11355, 11359, 11360, 11378,230
11378.5, 11379, 11379.5, 11379.6, 11380, 11382, or 11383 of this code, or Section 182 of the231
Penal Code, or a felony violation of Section 11366.8 of this code, insofar as the offense232
involves manufacture, sale, possession for sale, offer for sale, or offer to manufacture, or233
conspiracy to commit at least one of those offenses, if the exchange, violation, or other conduct234
which is the basis for the forfeiture occurred within five years of the seizure of the property, or235
the filing of a petition under this chapter, or the issuance of an order of forfeiture of the236
property, whichever comes first. 237
(g) The real property of any property owner who is convicted of violating Section 11366,238
11366.5, or 11366.6 with respect to that property.  However, property which is used as a family239
residence or for other lawful purposes, or which is owned by two or more persons,240
one of whom had no knowledge of its unlawful use, shall not be subject to forfeiture.241
(h) Subject to the requirements of Section 11488.5 and except as further limited by this242
subdivision to protect innocent parties who claim a property interest acquired from a defendant,243
all right, title, and interest in any personal property described in this section shall vest in the244
state upon commission of the act giving rise to forfeiture under this chapter, if the state or local245
governmental entity proves a violation of Section 11351, 11351.5, 11352, 11355, 11359, 11360,246
11378, 11378.5, 11379, 11379.5, 11379.6, 11380, 11382, or 11383 of this code, or Section 182247
of the Penal Code, or a felony violation of Section 11366.8 of this code, insofar as the offense248
involves the manufacture, sale, possession for sale, offer for sale, offer to manufacture, or249
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conspiracy to commit at least one of those offenses, in accordance with the burden of proof set250
forth in paragraph (1) of subdivision (i) of Section 11488.4 or, in the case of cash or negotiable251
instruments in excess of twenty-five thousand dollars ($25,000), paragraph (4) of subdivision (i)252
of Section 11488.4. The operation of the special vesting rule established by this subdivision253
shall be limited to circumstances where its application will not defeat the claim of any person,254
including a bona fide purchaser or encumbrancer who, pursuant to Section 11488.5, 11488.6, or255
11489, claims an interest in the property seized, notwithstanding that the interest in the property256
being claimed was acquired from a defendant whose property interest would otherwise have257
been subject to divestment pursuant to this subdivision.  258

259
Vehicle Code §23222260
(a) No person shall have in his or her possession on his or her person, while driving a motor261
vehicle upon a highway or on lands, as described in subdivision (b) of Section 23220, any262
bottle, can, or other receptacle, containing any alcoholic beverage which has been opened, or a263
seal broken, or the contents of which have been partially removed.264
(b) Except as authorized by law, every person who possesses, while driving a motor vehicle265
upon a highway or on lands, as described in subdivision (b) of Section 23220, not more than266
one avoirdupois ounce of marijuana, other than concentrated cannabis as defined by Section267
11006.5 of the Health and Safety Code, is guilty of a misdemeanor and shall be punished by a268
fine of not more than one hundred dollars ($100).  Notwithstanding any other provision of law,269
if the person has been previously convicted three or more times of an offense described in this270
subdivision during the two-year period immediately preceding the date of commission of the271
violation to be charged, the previous convictions shall also be charged in the accusatory272
pleading and, if found to be true by the jury upon a jury trial or by the court upon a court trial or273
if admitted by the person, Sections 1000.1 and 1000.2 of the Penal Code are applicable to the274
person, and the court shall divert and refer the person for education, treatment, or rehabilitation,275
without a court hearing or determination or the concurrence of the district attorney, to an276
appropriate community program which will accept the person.  If the person is so diverted and277
referred, the person is not subject to the fine specified in this subdivision.  In any case in which278
a person is arrested for a violation of this subdivision and does not demand to be taken before a279
magistrate, the person shall be released by the arresting officer upon presentation of satisfactory280
evidence of identity and giving his or her written promise to appear in court, as provided in281
Section 40500, and shall not be subjected to booking. 282

       (Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law:  These sections make almost anything connected with marijuana illegal. 
       
This Resolution:  This resolution, which involves many statutes, is designed to legalize marijuana.
  
The Problem:  Not only are we losing the war on drugs, any focus on the illegality of marijuana makes
very little sense.  A very large portion of the country especially those in California want the
legalization of marijuana.  We are wasting millions of dollars prosecuting and imprisoning those with
marijuana.  We are putting nonviolent individuals in jail or prison, and legalization would reduce the
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crime associated with marijuana.  Marijuana is not at the level of cocaine or heroine, and this should
be recognized.

IMPACT STATEMENT

The proposed resolution would not affect other statutes.

AUTHOR AND/OR PERMANENT CONTACT:  Carter Stewart, McCutchen, Doyle, Brown &
Enersen, LLP, Three Embarcadero Center, San Francisco, CA 94111-4067, Telephone:  (415) 393-
2000, Facsimile:  (415) 393-2286, E-mail:  cstewart@mdbe.com.

RESPONSIBLE FLOOR DELEGATE:

COUNTERARGUMENT 

SANTA CLARA COUNTY BAR ASSOCIATION

One does not have to agree with all aspects of the so-called “war on drugs” to oppose this resolution. 
The statement of reasons is long on conclusions but short on facts to support them.  (E.g., “losing the
war on drugs,” “a very large portion of the country especially those in California want the legislation,”
“wasting millions of dollars,” “putting nonviolent individuals in jail or prison,” “legalization would
reduce the crime.”)     

The proponents final request is that “Marijuana is not at the level of cocaine or heroin, and this should
be recognized.”  In fact, this difference has been recognized in California law for decades.  Possession
of less than an ounce of marijuana has been a special kind of misdemeanor (not subject to arrest,
maximum penalty is a fine of $100) since the mid-seventies.  Possession of heroin or cocaine is an
alternate felony-misdemeanor (“wobbler”).  Health & Safety Code sections 11350, 11357(b), 11377.

Passing this resolution would mean there are no state limits on anyone possessing, using, cultivating,
transporting or selling marijuana.  No limits on the age of the person who could engage in any of these
acts.  No limits on the amount of marijuana involved.  Even NORML, in its 1996 policy statement,
favors limiting use of cannabis to adults acting responsibly.

Then there's that pesky “Supremacy Clause” of the United States Constitution to deal with because
many of these acts are also illegal under the Federal Controlled Substances Act, 21 U.S.C. Section
2101 et. seq.  Recently, the United States Supreme Court enforced those laws, even in what appeared
to be a compelling case for a “medical necessity” defense.  See U.S. v. Oakland Cannabis Buyers’
Cooperatives, 532 U.S. 483; 149 L.Ed.2d 722; 121 S. Ct. 1711 (2001)

Our delegation supports reasonable changes in the California drug laws but we cannot support this
one.
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RESOLUTION 11-05-2002

DIGEST
Transportation of Medical Marijuana.  
Amends Health & Safety Code section 11362.5 to provide that transportation of medical
marijuana to patients shall not be the subject of criminal penalties.  

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

Reasons:
This resolution amends Health & Safety Code section 11362.5 to provide that transportation of
medical marijuana to patients shall not be the subject of criminal penalties.  This resolution
should be approved in principle because it fills in an illogical gap in the existing law.
 
Under the Compassionate Use Act (Health & Saf. Code, § 11362.5), a patient and the patient’s
caregiver may possess and cultivate marijuana without the normal criminal penalties, but may
not transport it.  That means that a caregiver can legally cultivate marijuana for use by a patient
living across town, but cannot legally transport that marijuana to that patient.  That makes no
sense. This resolution closes that gap in a way that is consistent with the purpose of the
Compassionate Use Act. 

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Health & Safety Code section 11362.5 to read as follows:

§11362.51
 (a) This section shall be known and may be cited as the Compassionate Use Act of 1996.2
 (b)(1) The people of the State of California hereby find and declare that the purposes of3
the Compassionate Use Act of 1996 are as follows:4
 (A) To ensure that seriously ill Californians have the right to obtain and use marijuana5
for medical purposes where that medical use is deemed appropriate and has been6
recommended by a physician who has determined that the person's health would benefit7
from the use of marijuana in the treatment of cancer, anorexia, AIDS, chronic pain,8
spasticity, glaucoma, arthritis, migraine, or any other illness for which marijuana9
provides relief.10
 (B) To ensure that patients and their primary caregivers who obtain and use marijuana11
for medical purposes upon the recommendation of a physician are not subject to criminal12
prosecution or sanction.13
 (C) To encourage the federal and state governments to implement a plan to provide for14
the safe and affordable distribution of marijuana to all patients in medical need of15
marijuana.16
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 (2) Nothing in this section shall be construed to supersede legislation prohibiting persons17
from engaging in conduct that endangers others, nor to condone the diversion of18
marijuana for nonmedical purposes.19
 (c) Notwithstanding any other provision of law, no physician in this state shall be20
punished, or denied any right or privilege, for having recommended marijuana to a21
patient for medical purposes.22
 (d) Section 11357, relating to the possession of marijuana, and Section 11358, relating to23
the cultivation of marijuana, and Section 11360, relating to the transportation of24
marijuana, shall not apply to a patient, or to a patient's primary caregiver, who possesses25
or cultivates or transports marijuana for the personal medical purposes of the patient26
upon the written or oral recommendation or approval of a physician.27
 (e) For the purposes of this section, "primary caregiver" means the individual designated28
by the person exempted under this section who has consistently assumed responsibility29
for the housing, health, or safety of that person.30

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:   Bar Association of San Francisco

STATEMENT OF REASONS

Existing law: The statute presently does not specifically refer to section 11360, and two appellate
courts have ruled that transportation of medical marijuana is still forbidden. (People v. Young
(2001) 92 Cal.App.4th 229; People v. Trippett (1997) 56 Cal.App.4th 1532.)

This Resolution: This resolution adds section 11360, transportation of marijuana, to the list of
crimes that do not apply to patients or caregivers. 

The Problem: The law as presently interpreted by the courts plays a cruel trick on patients and
caregivers who assume that the right to use marijuana for medical purposes includes the right to
transport it as necessary for those purposes. The caregiver must have the means to bring the
medical marijuana to the patient, and patients must be able to take the medical marijuana with
them when they travel. Without the transportation exemption, the Compassionate Use Act is a
dead letter, and a trap for ill people and their caregivers.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Grace L. Suarez, 2090 Broadway #301, San
Francisco, CA 94115, 888-825-8748, gracels@electric-law.com

RESPONSIBLE FLOOR DELEGATE:  Grace L. Suarez
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RESOLUTION 11-06-2002

DIGEST
Sentencing: Possession of Cocaine Base for Sale
Amends Health and Safety Code section 11351.5 to lower the punishment for possession of
cocaine base for sale. 

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends Health and Safety Code section 11351.5 to lower the punishment for
possession of cocaine base for sale.  This resolution should be disapproved because there are
legitimate reasons to treat possession of cocaine base for sale differently than possession of
processed cocaine for sale. 

According to a recent Justice Department study, crack is more psychologically addictive and
more closely related with violence than powder cocaine.  Because it is smoked, crack cocaine
effects are felt more quickly and more intensely than those of powder cocaine.  However, the
effects of smoked crack are shorter lived than the effects of snorted powder cocaine.  Thus, users
of crack need to use the drug more frequently, building up greater tolerances and a
corresponding need for greater amounts of crack each time they use.  Additionally, because
crack can easily be broken down and packaged into very small and inexpensive quantities for
distribution, it is more readily available to lower-income segments of the population.  Crack is
more likely to be sold on the streets and used in crack houses, contributing to the deterioration of
neighborhoods and communities.

Unlike the disparity in sentencing found in the federal system, the difference between the
possible California sentences for possession of crack for sale and possession of powder cocaine
for sale is not disproportionate.  That potential disparity in sentencing is also lessened by the
discretion vested in the sentencing judge to give three, four or five years for crack, or two, three
or four years for powder cocaine, based on the circumstances of the crime, including the amount
of the drug and the defendant’s prior record.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Health & Safety Code Section 11351.5 to read as follows:

§11351.51
Except as otherwise provided in this division, every person who possesses for sale or2
purchases for purposes of sale cocaine base which is specified in paragraph (1) of3
subdivision (f) of Section 11054, shall be punished by imprisonment in the state prison for a4
period of three, four or five two, three or four years.5

(Proposed new language underlined; language to be deleted stricken.)
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PROPONENT: Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law: Proscribes punishment for possession for purpose of sale of cocaine base as 3, 4,
or 5 years in state prison.

This Resolution:  The resolution will alter the punishment for possession for sale of cocaine base
to 2, 3 or 4 years in state prison.

The Problem:  Whatever reason may have existed in the past for punishing possessors for the
purpose of sale of cocaine base (aka “crack”) and cocaine salt (aka “powder”) differently, they
have become obscure in the mists of time and the War on Drugs.  Cocaine is cocaine, and a
serious problem no matter what form it takes.  What the statute as currently written does,
effectively, is punish the poor (who are more likely traffickers in crack cocaine) more than the
middle-  and upper-class sellers of powdered cocaine. 

As the United States District Court for the Northern District of Georgia opined, "So far as this
court can determine, there is no rational basis for having heightened penalties for cocaine or
cocaine base derived only by one means of manufacture, when it is clear beyond doubt that all
forms of cocaine are equally smokable and, therefore, equally dangerous and where it appears
that several forms of cocaine have in fact been abused in this country. U.S. v. Davis, 864 F.Supp.
1303, 1309 (N.D.Ga.,1994).

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Henry Doering, S.F. Public Defender, 555
Seventh St., San Francisco, CA 94103, telephone 415-553-9314, email
Henry_Doering@ci.sf.ca.us.

RESPONSIBLE FLOOR DELEGATE: Henry Doering
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RESOLUTION 11-07-2002 
 
DIGEST 
Sentencing:  Requiring Third Strike to Be a Serious or Violent Felony 
Amends Penal Code section 667 to require that a current “third strike” felony be a serious or violent 
felony. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolutions 1-5-96, 1-7-96, 1-6-97, 5-15-97 and 7-6-99, all of which were approved. 
Similar to A.B. 1790, currently pending before the State Assembly, and to S.B. 1517 currently pending 
before the State Senate.  The U.S. Supreme Court has granted writ of certiorari decided to hear two 
cases on this issue:  Lockyer v. Andrade (No.  01-1127), and Ewing v. California (No. 01-6978).   
 
Reasons: 
This resolution amends Penal Code section 667 to require that a current “third strike” be a serious or 
violent felony.  This resolution should be disapproved because it does not amend the companion 
sentencing statute,  Penal Code section 1170.12, thus causing a conflict in law.   
 
A defendant with two or more prior felony convictions or “strikes” who is convicted of a third felony must 
be sentenced to 25 years to life.  (Pen. Code, § 667.)  A defendant cannot receive "good time credits" to 
reduce his sentence below the mandatory minimum term of 25 years.  (In re Cervera (2001) 24 Cal. 4th 
1073.)  Only a "serious" or “violent” felony can count as the first or second strike.  (Pen. Code, §§ 
667.5, subd. (c), & 667, subd. (d)(1).)  However, the “third strike” offense may be any felony under 
California law.  (Id., § 667, subd. (e)(2)(A).)  This includes a wobbler offense when charged and 
sentenced as a felony  (People v. Terry (1996) 47 Cal.App.4th 329, 332) and petty theft with a prior.  It 
is this aspect of Three Strikes law that results in sentences for minor thefts and offenses.   
 
This resolution amends the definition of a third strike to address these concerns, but neglects to amend the 
companion sentencing statute for third strikes, causing a conflict in the law. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to amend 
Penal Code section 667 as follows: 
 

§ 667 1 
(a) (1) In compliance with subdivision (d) of Section 1385, any person convicted of a 2 

serious felony who previously has been convicted of a serious felony in this state or of any offense 3 
committed in another jurisdiction which includes all of the elements of any serious felony, shall 4 
receive, in addition to the sentence imposed by the court for the present offense, a five-year 5 
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enhancement for each such prior conviction on charges brought and tried separately.  The terms of 6 
the present offense and each enhancement shall run consecutively. 7 

(2) This subdivision shall not be applied when the punishment imposed under other 8 
provisions of law would result in a longer term of imprisonment.  There is no requirement of prior 9 
incarceration or commitment for this subdivision to apply. 10 

(3) The Legislature may increase the length of the enhancement of sentence provided in this 11 
subdivision by a statute passed by majority vote of each house thereof. 12 

(4) As used in this subdivision, "serious felony" means a serious felony listed in subdivision 13 
(c) of Section 1192.7. 14 

(5) This subdivision shall not apply to a person convicted of selling, furnishing, 15 
administering, or giving, or offering to sell, furnish, administer, or give to a minor any 16 
methamphetamine-related drug or any precursors of methamphetamine unless the prior conviction 17 
was for a serious felony described in subparagraph (24) of subdivision (c) of Section 1192.7. 18 

(b) It is the intent of the Legislature in enacting subdivisions (b) to (i), inclusive, to ensure 19 
longer prison sentences and greater punishment for those who commit a felony and have been 20 
previously convicted of serious and/or violent felony offenses. 21 

(c) Notwithstanding any other law, if a defendant has been convicted of a felony and it has 22 
been pled and proved that the defendant has one or more prior felony convictions as defined in 23 
subdivision (d), the court shall adhere to each of the following: 24 

(1) There shall not be an aggregate term limitation for purposes of consecutive sentencing 25 
for any subsequent felony conviction. 26 

(2) Probation for the current offense shall not be granted, nor shall execution or imposition 27 
of the sentence be suspended for any prior offense. 28 

(3) The length of time between the prior felony conviction and the current felony conviction 29 
shall not affect the imposition of sentence. 30 

(4) There shall not be a commitment to any other facility other than the state prison.  31 
Diversion shall not be granted nor shall the defendant be eligible for commitment to the California 32 
Rehabilitation Center as provided in Article 2 (commencing with Section 3050) of Chapter 1 of 33 
Division 3 of the Welfare and Institutions Code. 34 

(5) The total amount of credits awarded pursuant to Article 2.5 (commencing with Section 35 
2930) of Chapter 7 of Title 1 of Part 3 shall not exceed one-fifth of the total term of imprisonment 36 
imposed and shall not accrue until the defendant is physically placed in the state prison. 37 

(6) If there is a current conviction for more than one felony count not committed on the 38 
same occasion, and not arising from the same set of operative facts, the court shall sentence the 39 
defendant consecutively on each count pursuant to subdivision (e). 40 

(7) If there is a current conviction for more than one serious or violent felony as described 41 
in paragraph (6), the court shall impose the sentence for each conviction consecutive to the 42 
sentence for any other conviction for which the defendant may be consecutively sentenced in the 43 
matter prescribed by law. 44 

(8) Any sentence imposed pursuant to subdivision (e) will be imposed consecutive to any 45 
other sentence which the defendant is already serving, unless other provided by law. 46 

(d) Notwithstanding any other law and for the purposes of subdivisions (b) to (i), inclusive, 47 
a prior conviction of a felony shall be defined as: 48 
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(1) Any offense defined in subdivision (c) of Section 667.5 as a violent felony or any 49 
offense defined in subdivision (c) of Section 1192.7 as a serious felony in this state.  The 50 
determination of whether a prior conviction is a prior felony conviction for purposes of subdivisions 51 
(b) to (i), inclusive, shall be made upon the date of that prior conviction and is not affected by the 52 
sentence imposed unless the sentence automatically, upon the initial sentencing, converts the felony 53 
to a misdemeanor.   None of the following dispositions shall affect the determination that a prior 54 
conviction is a prior felony for purposes of subdivisions (b) to (i), inclusive: 55 

(A) The suspension of imposition of judgment or sentence. 56 
(B) The stay of execution of sentence. 57 
(C) The commitment to the State Department of Health Services as a mentally disordered 58 

sex offender following a conviction of a felony. 59 
(D) The commitment to the California Rehabilitation Center or any other facility whose 60 

function is rehabilitative diversion from the state prison. 61 
(2) A conviction in another jurisdiction for an offense that, if committed in California, is 62 

punishable by imprisonment in the state prison.  A prior conviction of a particular felony shall 63 
include a conviction in another jurisdiction for an offense that includes all of the elements of the 64 
particular felony as defined in subdivision (c) or Section 667.5 or subdivision (c) of Section 65 
1192.7. 66 

(3) A prior juvenile adjudication shall constitute a prior felony conviction for purposes of 67 
sentence enhancement if: 68 

(A) The juvenile was 16 years of age or older at the time he or she committed the prior 69 
offense. 70 

(B) The prior offense is listed in subdivision (b) of Section 707 of the Welfare and 71 
Institutions Code or described in paragraph (1) or (2) as a felony. 72 

(C) The juvenile was found to be a fit and proper subject to be dealt with under the 73 
juvenile court law. 74 

(D) The juvenile was adjudged a ward of the juvenile court within the meaning of Section 75 
602 of the Welfare and Institutions Code because the person committed an offense listed in 76 
subdivision (b) of Section 707 of the Welfare and Institutions Code. 77 

(e) For purposes of subdivisions (b) to (i), inclusive, and in addition to any other 78 
enhancement or punishment provisions which may apply, the following shall apply where a 79 
defendant has a prior felony conviction: 80 

(1) If a defendant has one prior felony conviction that has been pled and proved, the 81 
determinate term or minimum term for an indeterminate term shall be twice the term otherwise 82 
provided as punishment for the current felony conviction. 83 

(2) (A)   If a defendant has two or more prior felony convictions as defined in subdivision 84 
(d) that have been pled and proved, and the current felony is a felony as defined in subdivision (d), 85 
the term for the current felony conviction shall be an indeterminate term of life imprisonment with a 86 
minimum term of the indeterminate sentence calculated as the greater of: 87 

(i) Three times the term otherwise provided as punishment for each current felony 88 
conviction subsequent to the two or more prior felony convictions. 89 

(ii) Imprisonment in the state prison for 25 years. 90 
(iii) The term determined by the court pursuant to Section 1170 for the underlying 91 
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conviction, including any enhancement applicable under Chapter 4.5 (commencing with Section 92 
1170) of Title 7 of Part 2, or any period prescribed by Section 190 or 3046. 93 

(B) The indeterminate term described in subparagraph (A) shall be served consecutive to 94 
any other term of imprisonment for which a consecutive term may be imposed by law.  Any other 95 
term imposed subsequent to any indeterminate term described in subparagraph (A) shall not be 96 
merged therein but shall commence at the time the person would otherwise have been released 97 
from prison. 98 

(f) (1) Notwithstanding any other law, subdivisions (b) to (i), inclusive, shall be applied in 99 
every case in which a defendant has a prior felony conviction as defined in subdivision (d).  The 100 
prosecuting attorney shall plead and prove each prior felony conviction except as provided in 101 
paragraph (2). 102 

(2) The prosecuting attorney may move to dismiss or strike a prior felony conviction 103 
allegation in the furtherance of justice pursuant to Section 1385, or if there is insufficient evidence to 104 
prove the prior conviction.  If upon the satisfaction of the court that there is insufficient evidence to 105 
prove the prior felony conviction, the court may dismiss or strike the allegation. 106 

(g) Prior felony convictions shall not be used in plea bargaining as defined in subdivision (b) 107 
of Section 1192.7.  The prosecution shall plead and prove all known prior felony convictions and 108 
shall not enter into any agreement o strike or seek the dismissal or any prior felony conviction 109 
allegation except as provided in paragraph (2) of subdivision (f). 110 
(h) All references to existing statutes in subdivisions (c) to (g), inclusive, are to statutes as they 111 
existed on June 30, 1993.  112 

(i) If any provision of subdivisions (b) to (h), inclusive, or the application thereof to any 113 
person or circumstance is held invalid, that invalidity shall not affect other provisions or applications 114 
of those subdivisions which can be given effect without the invalid provision or application, and to 115 
this end the provisions of those subdivisions are severable. 116 

(j) The provisions of this section shall not be amended by the Legislature except by statute 117 
passed by each house by roll call vote entered in the journal, two-thirds of the membership 118 
concurring, or by statute that becomes effective only when approved by the electors. 119 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Louis Katz, Charles Sevilla, John Cleary, Peter Hughes, Alex Landon, Jan Stiglitz, Justin 
Brooks, Gerald Blank, William Fletcher, Laura Berend, Charles Bird, Jan Mulligan, Gina Dronet  
 
STATEMENT OF REASONS 
 
Existing Law:  Any felony, regardless of whether it is a serious or violent felony, constitutes the "third strike" 
for purposes of imposing a mandatory indeterminate life sentence.  The first two strikes, however, must be 
violent or serious felonies.  "Violent" or "serious" felonies, as defined in Penal Code Sections 667.5(c) and 
1192.7(c), include murder, voluntary manslaughter, attempted murder, mayhem, rape, robbery, grand theft 
involving a firearm, assault with intent to commit rape or robbery, assault with a deadly weapon or 
instrument on a peace officer, arson, kidnapping, carjacking, burglary, sodomy by force or violence, oral 
copulation by force or violence, lewd acts on a child under 14 years of age, continuous sexual abuse of a 
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child, exploding a destructive device with intent to murder or injure or causing great bodily injury or 
mayhem, and selling heroin, cocaine, PCP, or any methamphetamine-related drug to a minor. 
 
This Resolution:  Would require that the third strike, like the first and the second, be a serious or violent 
felony to remedy the problems described in the foregoing section.  This resolution would not change the 
definitions of serious felony or violent felony. 
 
The Problem:  The purpose of the "three strikes" law is to target recidivists by requiring that they serve 
lengthier prison sentences.  Since the purpose is to punish recidivism, the statute should punish increasingly 
serious criminal behavior with increasingly harsh sentences.  In its current form, however, the statute 
punishes both increasingly and decreasingly serious criminal behavior with a harsher sentence.  Under 
Section 667(e), a defendant with two prior serious or violent felonies whose third felony is neither violent 
nor serious, may receive the same harsh penalty as the defendant whose third felony is violent or serious.   
 
As a result, many defendants charged with non-serious, non-violent felonies refuse to enter guilty pleas and 
proceed to trial, thereby increasing the congestion in the court system and in the jails.  If convicted, these 
defendants will receive a long prison sentence, thereby increasing the costs to a prison system that must 
care for an aging inmate population.  Moreover, the current across-the-board approach provides a 
potential perverse incentive to prosecutors in third strike cases not to charge (or to charge as 
misdemeanors) even relatively serious crimes, such as domestic violence.  Similarly, because any felony, 
regardless of whether it is serious or violent, can qualify as the "third strike," it is inordinately difficult to 
persuade the legislature to make and keep those relatively serious crimes felonies.   
 
The harsh punishment required by Section 667(e) -- and the resulting costs to the legal system -- should be 
reserved for those who have proven themselves most dangerous to the community -- those who have 
committed three serious or violent felonies.  
 
In addition, the 9th Circuit has held that imposition of life without parole for a third strike petty 
crime violates the Eighth Amendment. 
 
IMPACT STATEMENT:  This proposed resolution does not affect any other law, statute, or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Gina Dronet, 1585 Coast Walk, La Jolla, CA 92037 
(858) 454-0577 gd@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE:  Alex Landon 
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RESOLUTION 11-08-2002

DIGEST
Sentencing: Requiring Third Strike Be a Serious or Violent Felony
Amends Penal Code sections 667 and 1170.12 to require that a current “third strike” felony be a
serious or violent.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to Resolutions 1-5-96, 1-7-96, 1-6-97, 5-15-97 and 7-6-99, all of which were approved.
Similar to A.B. 1790, currently pending before the State Assembly, and to S.B. 1517 currently pending
before the State Senate.  The U.S. Supreme Court has granted writ of certiorari decided to hear two
cases on this issue:  Lockyer v. Andrade (No.  01-1127), and Ewing v. California (No. 01-6978).  

Reasons:
This resolution amends Penal Code sections 667 and 1170.12 to require that a “third strike” be a
serious or violent felony.  This resolution should be approved because the current statute sometimes
results in punishment grossly disproportionate to the crime(s) and so clogs our courts and prisons with
resource-absorbing offenders.  

A defendant with two or more prior felony convictions or “strikes” who is convicted of a third felony
must be sentenced to 25 years to life.  (Pen. Code, § 667.)  A defendant cannot receive "good time
credits" to reduce his sentence below the mandatory minimum term of 25 years.  (In re Cervera
(2001) 24 Cal. 4th 1073.)  Only a "serious" or “violent” felony can count as the first or second strike. 
(Pen. Code, §§ 667.5, subd. (c), & 667, subd. (d)(1).)  However, the “third strike” offense may be
any felony under California law.  (Id., § 667, subd. (e)(2)(A).)  This includes a wobbler offense when
charged and sentenced as a felony  (People v. Terry (1996) 47 Cal.App.4th 329, 332) and petty theft
with a prior.  It is this aspect of Three Strikes law that results in sentences for minor thefts and offenses. 

Three Strikes sentencing has been consistently imposed for non-serious and non-violent crimes.  A
1997 study by the California Legislative Analyst’s office reported that slightly more than half of Third-
Strikers were admitted to prison for a violent or serious offense. The Washington Post reported on
April 2, 2002, that 57 percent of the 7,000 people serving sentences under Three Strikes were
convicted of nonviolent third felonies.  As a result, California courts are overburdened with litigation
designed to avoid, or void, third strike convictions.  This burden is moving into the federal courts as
well.  See, Andrade v. Attorney General of the State of California, 270 F.3d 743 (9th Cir. 2001),



11-08-2

cert. granted, 70 U.S.L.W. 3613 (No. 01-1127) (theft of nine videotapes resulted in life without
parole).  

This resolution would bring greater fairness to Three-Strikes sentencing and reduce some of the
unnecessary burden on our court and prison systems by allowing lower sentences for lesser criminals.  

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Penal Code sections 667 and 1170.12 to read as follows: 

§667 1
[Subdivisions (a) through (e)(1) remain unchanged.] 2

(2)(A) If a defendant has two or more prior felony convictions as defined in subdivision3
(d) that have been pled and proved, and the current felony conviction is a serious or violent4
felony as defined in subdivision (d), the term for the current felony conviction shall be an5
indeterminate term of life imprisonment with a minimum term of the indeterminate sentence6
calculated as the greater of: 7

(i) Three times the term otherwise provided as punishment for each current felony8
conviction subsequent to the two or more prior felony convictions. 9
(ii) Imprisonment in the state prison for 25 years. 10
(iii) The term determined by the court pursuant to Section 1170 for the underlying11
conviction, including any enhancement applicable under Chapter 4.5 (commencing with12
Section 1170) of Title 7 of Part 2, or any period prescribed by Section 190 or 3046. 13

[Subdivisions (e)(2)(B) through (j) remain unchanged.] 14
15

§1170.12 16
[Subdivisions (a) through (c)(1) remain unchanged.] 17

(2)(A) If a defendant has two or more prior felony convictions, as defined in paragraph18
(1) of subdivision (b), that have been pled and proved, and the current felony conviction is a19
serious or violent felony as defined in paragraph (1) of subdivision (b), the term for the current20
felony conviction shall be an indeterminate term of life imprisonment with a minimum term of the21
indeterminate sentence calculated as the greater of 22

(i) three times the term otherwise provided as punishment for each current felony conviction23
subsequent to the two or more prior felony convictions, or 24
(ii) twenty-five years or 25
(iii) the term determined by the court pursuant to Section 1170 for the underlying26
conviction, including any enhancement applicable under Chapter 4.5 (commencing with27
Section 1170) of Title 7 of Part 2, or any period prescribed by Section 190 or 3046. 28

[Subdivisions (c)(2)(B) through (e) remain unchanged.] 29
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(Proposed new language underlined; language to be deleted stricken.) 

PROPONENT:  James Mcwilliams, Howard Harpham, Phil Goldsmith, Margo George, Jody Nunez,
William Locke, Robert Brown, Allison Walker, Judith Browne, Michael Richer

STATEMENT OF REASONS 

Existing Law:  Provides that when a defendant has two or more prior serious or violent felony
convictions and is subsequently convicted of any felony, the sentence shall be an indeterminate term of
life imprisonment with a minimum term of no less than 25 years. 

This Resolution:  Would require that not only the two or more prior convictions, but also the current
conviction, be a serious or violent felony in order to impose the 25 years to life sentence. 

The Problem:  The "Three Strikes" sentencing legislation, which was intended to prevent repeat violent
offenders by sentencing them to life on their third offense, casts its net too widely by allowing the third
conviction to be for any felony. The State of California is paying high costs for prosecution and
incarceration of non-violent offenders whose life sentences are disproportionate to the seriousness of
their crime and their threat to society.  There has been recent and disturbing court decisions indicating
that there has been a significant application of this habitual criminal scene to those committing petty
offenses.

IMPACT STATEMENT 

This proposed resolution does not affect any other law, statute or rule. 

AUTHOR & PERMANENT CONTACT:  James Mcwilliams,  Post Office Box 72261, Oakland,
California 94612; 510-272-6671; JAMESMCWI@AOL.COM

RESPONSIBLE FLOOR DELEGATE:  James Mcwilliams, or Other to Be Designated Later
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RESOLUTION 11-09-2002

DIGEST
Sentencing:  Minimum Term for Youthful Offenders
This resolution adds section 1202b to the Penal Code to allow the court to reduce the minimum term of
felony imprisonment to six months for defendants twenty-three or younger.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

Reasons:
This resolution adds section 1202b to the Penal Code to allow the court to reduce the minimum term of
felony imprisonment to six months for defendants twenty-three or younger. This resolution should be
approved in principle because it recognizes that youthful offenders may benefit from earlier parole, while at
the same time leaving maximum sentences intact for those cases that do not merit special consideration.

Under existing law, a felon serving an indeterminate term becomes eligible for parole after serving a
statutorily specified minimum time in confinement.  This resolution would permit the sentencing judge to
lower that minimum time to six months for youthful offenders who are deemed likely to benefit from early
release.  The sentencing judge would be expected to consider the defendant’s background, the
circumstances of the offense, and any indicia of potential for reformation.  (In re Andrews (1976) 18
Cal.3d 208, 217.)  The defendant would not be automatically entitled to early release; the Board of Prison
Terms would still make the final decision on whether and when to release after determining whether the
defendant’s conduct and effort toward reformation confirms the sentencing court’s hopes. 

This resolution reinstates a statute that was originally enacted in 1959.  It was repealed in 1977, when
indeterminate sentencing was replaced with determinate sentencing.  Now that indeterminate sentencing
has made a comeback, it is time to reinstate this statute as well. 

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that the legislation be sponsored to add
Section 1202b to the Penal Code to read as follows:

§1202b1
 In any criminal proceeding in which defendant is convicted of a felony or felonies and is2
committed to the custody of the Department of Corrections, if defendant was at the time of3
commission of the offense or offenses, under the age of twenty three, the court may,4
notwithstanding any other provisions of law fixing or affecting the penalty for the offense or5
offenses, specify that the minimum term of imprisonment for the offense or the offenses6
cumulatively shall be six months.  This section does not apply to any offense punishable by7
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death.8

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  James Mcwilliams, Howard Harpham, Phil Goldsmith, Margo George, Jody Nunez,
William Locke, Robert Brown, Allison Walker, Judith Browne, Michael Richer

Existing Law:  None.  Parole is available to those prisoners sentenced to an indeterminate term after
certain statutory minimum commitment time has been served.  There is not provision such as this that
would permit early release consideration to youthful offenders sentenced to a determinant or
indeterminate term.

This Resolution:  This provision would permitted sentencing judges to set a minimum release for youthful
offenders where appropriate, and leave the release decision with the Board of Prison Terms, which can
be expected to continue to give considerations of public safety as the primary consideration in making a
decision to parole.  

This section does not reduced the possible maximum sentence. The state would save money if some
prisoners were released early.  This would not apply to offenses not subject to parole, such as an
imprisonment for life without parole or death.

This Problem: This section was originally in effect in 1959, in almost an identical format. After
approximately twenty years without modification, it was repealed with the adoption of a determinate
sentencing in 1977.  Now twenty four years later, there has been a significant return to indeterminate
sentencing often with twenty or more years of minimum time of parole consideration.  

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.
 
AUTHOR & PERMANENT CONTACT:  James Mcwilliams,  Post Office Box 76621, Oakland,
California 94612; 510-272-6671; JAMESMCWI@AOL.COM

RESPONSIBLE FLOOR DELEGATE:  James Mcwilliams, or Other to Be Designated Later
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RESOLUTION 11-10-02

DIGEST
Claim of Innocence Not Evidence of Unsuitability for Parole
Amends Penal Code section 3041 to prohibit the Board of Prison Terms from using a prisoner’s claim
of innocence as the sole basis for a finding a prisoner unsuitable for parole.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE  

Reasons:
This resolution amends Penal Code section 3041 to prohibit the Board of Prison Terms from using a
prisoner’s claim of innocence as the sole basis for finding the prisoner unsuitable for parole. This
resolution should be approved in principle because current law does not expressly prohibit a denial on
that basis.

Title 15, California Administrative Code section 2281 provides general guidelines for factors to
consider in determining suitability or unsuitability  for parole.  Although the section refers to a showing
of remorse as a factor for suitability, it does not mention a claim of innocence (or a lack of remorse) as
a factor for unsuitability.  Nor does it expressly permit such a claim to be the sole basis for an
unsuitability finding.

The parole board should be expressly prohibited from using a prisoner’s claim of innocence as the sole
basis for finding the prisoner unsuitable for parole.  Such a practice would not only deny otherwise
qualified and rehabilitated prisoners parole, but would also unfairly continue the imprisonment of the
small but statistically significant number of prisoners who are, in fact, innocent.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Penal Code section 3041 as follows: 

           §30411
(a) In the case of any prisoner sentenced pursuant to any provision of law, other than Chapter2
4.5 (commencing with Section 1170) of Title 7 of Part 2, the Board of Prison Terms shall meet3
with each inmate during the third year of incarceration for the purposes of reviewing the4
inmate's file, making recommendations, and documenting activities and conduct pertinent to5
granting or withholding post-conviction credit.  One year prior to the inmate's minimum eligible6
parole release date a panel consisting of at least two commissioners of the Board of Prison7
Terms shall again meet with the inmate and shall normally set a parole release date as provided8
in Section 3041.5.  The panel shall consist solely of commissioners or deputy commissioners9
from the Board of Prison Terms.  The release date shall be set in a manner that will provide10
uniform terms for offenses of similar gravity and magnitude in respect to their threat to the11
public, and that will comply with the sentencing rules that the Judicial Council may issue and any12
sentencing information relevant to the setting of parole release dates.  The board shall establish13
criteria for the setting of parole release dates and in doing so shall consider the number of14
victims of the crime for which the prisoner was sentenced and other factors in mitigation or15
aggravation of the crime. A claim of innocence by the prisoner shall not be the sole basis for a16
finding of unsuitability in a parole hearing.  At least one commissioner of the panel shall have17
been present at the last preceding meeting, unless it is not feasible to do so or where the last18
preceding meeting was the initial meeting. Any person on the hearing panel may request review19
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of any decision regarding parole to the full board for an en banc hearing.  In case of a review, a20
majority vote of the full Board of Prison Terms in favor of parole is required to grant parole to21
any prisoner.22

23
[Subdivisions (b) – (d) remain unchanged.]24

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:   San Diego County Bar Association

STATEMENT OF REASONS 

Existing Law: The Parole Board generally assumes that prisoners actually committed the crimes for
which they have been imprisoned and suitability for parole is determined in large part on the prisoner’s
acknowledgment of responsibility for the crime and remorse.  (See, 15 Cal. Admin. Code §2281,
which sets forth requirements for parole suitability.)

The Problem:  Innocent prisoners are penalized more than guilty prisoners because they can never meet
the Parole Board requirements for parole suitability unless they admit to a crime they did not commit!   

This Resolution:  This resolution would prohibit the Parole Board from considering a prisoner’s claim of
innocence as the sole evidence of unsuitability for parole.

IMPACT STATEMENT:   This proposed resolution does not affect any other law, statute, or rule. 

AUTHOR AND/OR PERMANENT CONTACT:  Gina Dronet, 1585 Coast Walk, La Jolla, CA
92037 (858) 454-0577 gd@san.rr.com

RESPONSIBLE FLOOR DELEGATE: Gina Dronet
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RESOLUTION 11-11-2002

DIGEST
Prosecution’s Name in Jury Instructions
Amends California Jury Instruction Criminal (CALJIC) 1.06 to change the designation of the prosecution
from The People to The State of California.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends California Jury Instruction Criminal (CALJIC) 1.06 to change the designation of
the prosecution from The People to The State of California.  This resolution should be disapproved because
it is addressed to the wrong body, it conflicts with statutory language, and there is no substantive basis for
believing there is a problem to correct.

This resolution seeks to have the Judicial Council of California amend CALJIC 1.06.  However, the Los
Angeles Superior Court writes CALJIC instructions, not the Judicial Council.  Therefore, this resolution
is addressed to the wrong body.

Last year the conference approved resolution 06-09-2001, which proposed to amend Government Code
section 100, subdivision (b), to provide that all criminal prosecution be brought in the name of the State of
California. If that resolution were enacted into law, appropriate changes in other statutes and jury
instructions would presumably follow to conform to it.  However, until that happens, this amendment merely
creates a confusing conflict between the jury instructions and the statute.  Under this resolution, juries would
be instructed that the case was being brought by the State of California.  Yet the pleadings, verdict forms
and other instructions would continue to refer to the People of the State of California.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommend that the Judicial Council amend California Jury
Instruction (CALJIC) Number 1.06 as follows: 

1.061
The plaintiff in this matter is the People of the State of California. 2
The defendants are 3

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: San Diego County Bar Association

STATEMENT OF REASONS 

Existing Law:  The California Jury Instructions refer to the Prosecution in a criminal case as the People of
the State of California whereas the vast majority of other jurisdictions and the federal government refer to
the prosecution as simply the State or the United States.   

The Problem:  Language influences our perceptions so we have made strides toward neutral language to
avoid subtle discriminations of special classes.  A legal system that is to level the playing field cannot
tolerate the biased language that refers to the government as the people.  Last year this Conference adopted
Amended Resolution 06-09-2001which recommended amending Government Code section 100(b) to
provide that process in a criminal case issue in the name of the “State of California” rather than in the name
of “The People of the State of California.”  This resolution is a companion resolution that should be
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approved and submitted with Resolution 06-09-2001 to the Legislature.

This Resolution:  This resolution would amend the instruction to more accurately reflect the party that the
prosecution represents, the government.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute, or rule. 

AUTHOR AND/OR PERMANENT CONTACT:  Gina Dronet, 1585 Coast Walk, La Jolla, CA 92037
(858) 454-0577 gd@san.rr.com

RESPONSIBLE FLOOR DELEGATE: Gina Dronet
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RESOLUTION 11-12-2002

DIGEST
Criminal Law: Government’s Name in Jury Instructions
Amends California Jury Instruction Criminal (CALJIC) 16.251 to change the designation of the
prosecution from The People to The State of California.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends California Jury Instruction Criminal (CALJIC) 16.251 to change the designation
of the prosecution from The People to The State of California.  This resolution should be disapproved
because it is addressed to the wrong body, it conflicts with statutory language, and there is no
substantive basis for believing there is a problem to correct.

This resolution seeks to have the Judicial Council of California amend CALJIC 1.06.  However, the
Los Angeles Superior Court writes CALJIC instructions, not the Judicial Council.  Therefore, this
resolution is addressed to the wrong body.

Last year the conference approved resolution 06-09-2001, which proposed to amend Government
Code section 100, subdivision (b), to provide that all criminal prosecution be brought in the name of the
State of California. If that resolution were enacted into law, appropriate changes in other statutes and
jury instructions would presumably follow to conform to it.  However, until that happens, this
amendment merely creates a confusing conflict between the jury instructions and the statute.  Under this
resolution, juries would be instructed that the case was being brought by the State of California.  Yet
the pleadings, verdict forms and other instructions would continue to refer to the People of the State of
California.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that the Judicial Council of California
amend California Jury Instructions (CALJIC) Number 16.251 to read as follows: 

§16.2511
One is lawfully warned to disperse when a public officer, acting in the name of the People of the2
State of California, commands the assembly to disperse or warns them that on failure to3
disperse, they will be arrested or forcibly removed. No particular language is required for the4
warning, and it is sufficient if a reasonable person would understand that the person or persons5
giving the warning or order were acting in an official capacity and were ordering [him] [her] not6
to remain present at the scene. 7

8
The order to disperse must be given in such a way as reasonably to assure that the persons9
involved hear the command to disperse and are aware of the order. 10

(Proposed new language is underlined; language to be deleted is stricken.)

PROPONENT:  San Diego County Bar Association

STATEMENT OF REASONS 

Existing Law:  The California Jury Instructions refer to the State of California as the “People of the
State.”   
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The Problem:  Language influences our perceptions.  Therefore, it should be “neutral” to avoid subtle
discrimination in the justice system.  A legal system intended to level the playing field cannot use biased
language to refer to the government as the people since the jury identify themselves with the people. 
This resolution is a companion resolution to the concurrent resolution to amend CALJIC Number 1.06. 
Both should be approved and submitted to the Legislature along with Amended Resolution 06-09-
2001, approved by this Conference last year. 

This Resolution:  This resolution would amend the instruction to more accurately reflect the party on
whose behalf the officer acts, the government. 

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute, or rule. 

AUTHOR AND/OR PERMANENT CONTACT:  Gina Dronet, 1585 Coast Walk, La Jolla, CA
92037 (858) 454-0577 gd@san.rr.com

RESPONSIBLE FLOOR DELEGATE: Gina Dronet



11-13-1

RESOLUTION 11-13-2002

DIGEST
Prisoner’s Right to Establish Domestic Partnership
Amends Penal Code section 2601 to allow prisoners to establish domestic partnerships. 

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

Reasons:
This resolution amends Penal Code section 2601 to allow prisoners to establish domestic
partnerships.  This resolution should be approved in principle because it extends the same right to
gay, lesbian and transgendered prisoners that has been given to heterosexual prisoners.

The U.S. Supreme Court has held that prisoners have a constitutionally protected right to marry. 
(Turner v. Safley (1987) 96 L.Ed.2d 64, 95-96, 55 USLW 4719.)  Last year, the California State
Legislature passed AB 25, which gives individuals the right to establish domestic partnerships and
claim certain rights and remedies within their primary relationship.  AB 25 is especially important to
gays, lesbians, bisexual and transgendered persons who do not have the right to marry their chosen
life partners.  This resolution would give gay, lesbian, bisexual and transgendered prisoners, the
same rights as their heterosexual peers under both Turner v. Safley, supra, and Penal Code section
2601, subdivision (e).  

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to amend
Penal Code Section 2601 to read as follows:

      § 2601 1
      Subject only to the provisions of that section, each person described in Section2
      2600 shall have the following civil rights:3
      (a) Except as provided in Section 2225 of the Civil Code, to inherit, own, sell, or convey4
      real or personal property, including all written and artistic material produced or created5
      by the person during the period of imprisonment. However, to the extent authorized in6
      Section 2600, the Department of Corrections may restrict or prohibit sales or7
      conveyances that are made for business purposes.8
      (b) To correspond, confidentially, with any member of the State Bar or holder of public9
      office, provided that the prison authorities may open and inspect incoming mail to search10
      for contraband.11
      (c)(1) To purchase, receive, and read any and all newspapers, periodicals, and books12
       accepted for distribution by the United States Post Office. Pursuant to this section, prison13
       authorities may exclude any of the following matter:14
       (A) Obscene publications or writings, and mail containing information concerning15
       where, how, or from whom this matter may be obtained.16
       (B) Any matter of a character tending to incite murder, arson, riot, violent racism, or any17
       other form of violence.18
       (C) Any matter concerning gambling or a lottery.19
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       (2) Nothing in this section shall be construed as limiting the right of prison authorities to20
       do the following:21
       (A) Open and inspect any and all packages received by an inmate.22
       (B) Establish reasonable restrictions as to the number of newspapers, magazines, and23
       books that the inmate may have in his or her cell or elsewhere in the prison at one time.24
       (d) To initiate civil actions, subject to a three dollar ($3) filing fee to be collected by the25
       Department of Corrections, in addition to any other filing fee authorized by law, and26
       subject to Title 3a (commencing with Section 391) of the Code of Civil Procedure.27
       (e) To marry or to establish a domestic partnership.28
       (f) To create a power of appointment.29
       (g) To make a will.30
       (h) To receive all benefits provided for in Sections 3370 and 3371 of the Labor Code and31
       in Section 5069. 32

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bay Area Lawyers for Individual Freedom

STATEMENT OF REASONS  

Existing Law:  provides that prison inmates retain certain rights, not inconsistent with their status as
prisoners or with the legitimate penological objectives of the corrections system.  (See Pell v.
Procunier,  417 U.S. 817, 822, 94 S.Ct. 2800, 2804 (1974).  The Supreme Court held that prisoners
have a constitutionally protected right to marry.  Turner v. Safley, 96 L.Ed.2d 64, 95-96, 55 USLW
4719 (1987)  The Supreme Court took into account the incidents of marriage, such as governmental
benefits (social security) and property rights (inheritance), in arriving at its decision that a
“constitutionally protected marital relationship exists in the prison context.” 

This Resolution:  provides to gay, lesbian, bisexual, and transgender prisoners who wish to become
domestic partners the same equal access to rights and benefits generally accorded to heterosexual
prisoners who wish to marry.  This resolution would be a step toward providing equal treatment and
securing as many of the incidents of marriage as the state is willing, or constitutionally compelled to
allow under a domestic partnership. 

The Problem:  Currently, prison inmates cannot establish a domestic partnership.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT:  Jennifer Walter, 1170 Loryn Lane, Half Moon
Bay, California 94019, Jennifer.walter@jud.ca.gov  (415) 865-7687

RESPONSIBLE FLOOR DELEGATE:  Jennifer Walter, 1170 Loryn Lane, Half Moon Bay,
California 94019  Jennifer.walter@jud.ca.gov





11-14-1

RESOLUTION 11-14-2002

DIGEST
Family Visitation for Inmates: Defining “Immediate Family” to Include Domestic Partners
Amends Penal Code section 6350 to define “immediate family” and to include domestic partners
in the definition of “immediate family.”

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:
This resolution amends Penal Code section 6350 to define “immediate family” and to include
domestic partners in the definition of “immediate family.”  This resolution should be
disapproved because it defines a term not otherwise used in that section, it creates an overly
broad definition of “immediate family,” and it fails to define domestic partnership.

This resolution seeks to amend Penal Code section 6350 to state a definition of “immediate
family,” but that term is not used in any other part of that section.  Therefore, the effect of
adding that definition is not clear.

Section 6350 states that the Legislature has found that “maintaining an inmate’s family and
community relationships is an effective correctional technique, which reduces recidivism.”  This
is no less true for domestic partners than it is for persons who are legally married.  This
resolution, however, is overly broad because it lists several categories of family members who
probably should not qualify as “immediate” family members, e.g., foster siblings and
grandparents.  This resolution would also allow for minors to have over-night visits in detention
facilities, a practice which is not currently allowed.  

Third, the resolution does not make it clear that “domestic partner” means those individuals who
have entered into a registered domestic partnership as defined in Family Code section 297, as
opposed to a municipal domestic partner ordinance.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Penal Code section 6350 to read as follows:

§ 63501
 The Legislature finds and declares the following:2
 (a) Maintaining an inmate's family and community relationships is an effective correctional3
technique which reduces recidivism.4
 (b) Enhancing visitor services increases the frequency and quality of visits, thereby5
discouraging violent prisoner activity.6
 (c) The location of prisons and lack of services to assist visitors impedes visiting.7
 (d) For purposes of visitation, immediate family members means legal spouse or domestic8
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partner; natural parents; adoptive parents, if the adoption occurred and a family relationship9
existed prior to the inmate's incarceration; step-parents or foster parents; grandparents;10
natural, step, or foster brothers or sisters; the inmate's or his or her domestic partner’s11
natural and adoptive children; grandchildren; and legal stepchildren of the inmate. 12

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT:  Bay Area Lawyers for Individual Freedom

STATEMENT OF REASONS  

Existing Law:  Does not statutorily define the term “immediate family” for purposes of family
visitation.

This Resolution:  Adds a definition of “immediate family” for purposes of family visitation.

The Problem:  Prison regulations discriminate against domestic partners and their dependents by
prohibiting family visitation, as is allowed with married partners and their dependents.  A
domestic partner and his or her dependents are not able to have family visitation with the other
partner, if incarcerated, because these family members are excluded from the definition of
immediate family by the California Code of Regulations. California Code of Regulations, Title
15, Section 3000 limits the definition of immediate family member for the purpose of family
visiting to a legal spouse.  California Code of Regulation, Title 15, Section 3174 excludes an
inmate’s minor children from overnight family visitation unless another adult member of the
inmate's immediate family attends. Domestic partner’s are excluded from the definition of
immediate family under this rule. 

IMPACT STATEMENT

California Code of Regulations, Title 15, Section 3000 and 3174 limit the definition of
immediate family to legal spouse.  This proposed resolution would expand the enabling statutory
authority for these regulations to include domestic partners and their dependents in the definition
of immediate family.

AUTHOR AND/OR PERMANENT CONTACT:  Jennifer Walter, 1170 Loryn Lane, Half Moon
Bay, California 94019; Jennifer.walter@jud.ca.gov  (415) 865-7687

RESPONSIBLE FLOOR DELEGATE:  Jennifer Walter
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