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BANSDC 

The thrust of this Resolution is that arbitrability is a critical question which should be and 

can be conclusively resolved soon after a lawsuit is filed, rather than the end of the case after the 

parties have spent substantial money in litigation. This resolution is in favor of resolving any 

dispute regarding the application of arbitration agreements evenhandedly and efficiently, soon 

after a lawsuit is filed.  This is all reasonable and practical.  However, the Resolution only 

provides for 20 days to file a Writ of Mandate in the Court of Appeal after the trial court makes a 

decision on arbitrability.  Twenty days is insufficient time for a lawyer to file a Writ of Mandate 

and competently represent all of their clients. Even if filing a Writ of Mandate was a streamlined 

process, and it is not, 20 days is not enough time.  Yes, other statutes only permit 20 days to file 

a Writ.  However, because other statutes do not permit enough time to file a Writ is not a 

sufficient reason to perpetuate this problem.  Therefore, this Resolution should change the 

number of days to file a Writ from 20 to at least 30 days after a trial court’s decision on 

arbitrability. 

OCBA 

The Orange County Bar Association opposes this Resolution based on the information 

known to the OCBA at this time. 

The proposal focuses on taking the right of appeal away from an order dismissing a 

petition to compel arbitration. The proponent states writ review should be the exclusive remedy 

for an order dismissing a petition to compel arbitration. The proponent states statutory writs are 

discretionary, extraordinary and rarely granted.  

There is likely a reason the legislature treats an order dismissing a petition to compel 

arbitration differently from an order granting such a petition. An order dismissing a petition to 

compel arbitration potentially denies a contractual right and triggers the potential for a greater 

due process violation. An order granting such a petition may not trigger the same due process 

concerns. We do not judge whether a contractual right outweighs a potentially constitutional 

right. There are arguments both ways. However, the basis for the proponent's requested changes 

are not compelling. 

For example, our Appellate Courts have held when there is an order compelling 

arbitration, a writ is appropriate "if the matters ordered arbitrated fall clearly outside the scope of 

the arbitration agreement" or if the arbitration "would appear to be unduly time consuming or 

expensive." See Zembsch v. Superior Court (2006) 146 CalApp.4th 153, at 1600; Young v RemX, 

Inc. (2016) 2 Cal.App.5th 630, at 636. 

The latter comment regarding an arbitration that is unduly time consuming or expensive 

alleviates the proponent's concern about this issue. This appears to be the thrust of the 

proponent's claims of unevenness in the handling of petitions. Our Appellate Courts held writ 

relief is available in such an instance.  

In addition, our Appellate Courts carved out exceptions where the right to appeal may 

exist after an order to compel arbitration. Miranda v Anderson Enters., Inc. (2015) 241 
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CalApp.4th 196 addresses this issue when the order compelling arbitration "rings the death 

knell" for class action claims. 

Finally, the appeal is available to preserve a defendant’s rights since a plaintiff gets to 

choose the initial forum.  Regarding those instances where the legislature provided for a writ as 

the remedy, those all involve changing a venue, rather than the underlying court.  Going from 

one court to another, or from one judge to another, is distinguishable from going from a court to 

an arbitrator. 
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TEXCOM 

APPROVE IN PRINCIPLE 

This Resolution proposes to make Anti-SLAPP motions inapplicable to proceedings to 

enforce no-contest clauses. 

TEXCOM approves this Resolution in principle.  TEXCOM agrees that making Anti-

SLAPP motions inapplicable to proceedings to enforce no-contest clauses is appropriate. 
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BANSDC 

While this resolution does attempt to solve the difficult problem of who is to receive a 

Notice to Consumer when the “consumer” is deceased, it is too limited in scope.  Not all 

decedents have either a personal representative or a trustee, and indeed many do not, and finding 

such person and their address continues to be problematic.   If there is no personal representative 

or trustee, the added language requires the very thing the amendment is designed to avoid, and 

will require someone to open a probate to appoint a personal representative to receive the Notice 

so documents can be obtained.   This issue could be cured by an amendment adding the term 

“successor in interest” as that phrase is defined in Code of Civil Procedure § 377.11.   
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BANSDC 

This resolution does not solve the problem of requiring two documents – a written 

settlement agreement and a separate Stipulation and Order retaining jurisdiction by the Court—in 

order for the Court to retain jurisdiction to enforce a settlement.  Moreover, the resolution as 

written permits only one attorney to make a request—and the resolution is unclear whether that 

request may be orally made to the Court.  The current procedure as articulated in Mesa RHF 

Partners, LLP v. City of Los Angeles (2019) 33 Cal.App.5th 913, is relatively simple and sets a 

clear procedure for reserving jurisdiction.  This resolution should be disapproved.   
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SDCBA 

 

The SDCBA Delegation recommends Disapproval of Resolution 03-01-2020. The long-

standing evidentiary rules governing business and official records should not be amended 

without a compelling rationale. The Statement of Reasons identifies no situation or circumstance 

where the interests of justice would be served by this amendment. 

The reliance on People v. Hall, (2019) 39 Cal. App.5th 831, is misplaced. 

The Hall decision held that limited hearsay evidence is admissible in a few evidentiary 

proceedings that are not criminal trials, for instance, when a felon like Mr. Hall asks a trial 

court to reduce his prior felony conviction to a misdemeanor under newly enacted Proposition 

64. (Id. at pp. 837-838.) Thus, the Hall court did not permit hearsay in a police report to be 

“offered against a defendant in a criminal case.” Nor did the decision defy “all jurisprudence to 

the contrary” or “common sense.” First, Hall comports with other legal precedent preventing a 

prosecutor from using hearsay statements in police reports at a criminal trial (i.e., People v. 

Sanchez (2016) 63 Cal.4th 665, cited by the proponent.) Second, the Hall decision makes good 

sense. Mr. Hall pled guilty to transporting drugs for the purposes of sale, a felony, in 1996. 

Nearly 20 years later, he petitioned the trial court to dismiss his felony. It is not likely that the 

law enforcement officers were still employed by the same agency, or even still alive, two 

decades later. Thus, the trial court relied on a probation report to determine the facts of Mr. 

Hall’s case and, based on that report, reduced his conviction to a misdemeanor. 

The proposed change will likely result in a variety of unintended consequences that hurt 

the interests of justice. Trial courts may hesitate, for example, to allow the admission of 

Computer-Aided Dispatch (CAD) logs used to authenticate 911 calls. 911 operators, who are 

employees of the police department, create these logs when answering emergency calls. The logs 

must be admitted for the jury to listen to a 911 call. Where the victim cannot testify, such as in a 

homicide case, 911 evidence is crucial to giving the jury a fair and accurate picture of the 

evidence. CAD logs are also routinely introduced during domestic violence trials, where the 

defendants threaten the victims to prevent them from testifying. This proposed amendment could 

have a disparate impact on abused women and children. Another example exists of police 

documentation that may and should be admissible during criminal trials under the business-

records exception: Sex Registration logs used to document when registrants comply with their 

reporting obligations. These logs are crucial to proving when dangerous sexual offenders ignore 

the requirements of their parole or probation or to validate the individuals in compliance. 

The evidentiary rules governing business and official records should not be 

amended absent a compelling justification. The Statement of Reasons has provided none. 
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BANSDC 

Although the statement of solution states that “a court may (but is not required to)” 

waive a fine or fee, the last sentence of the proposed Penal Code section requires such a waiver 

for a homeless defendant. Homelessness would logically be a factor in the determination of 

such a waiver, but should not hamstring the court’s discretion. We would favor the resolution 

if the last sentence of the proposed section were deleted. 

 

OCBA 

 

The Orange County Bar Association supports the proposition that a trial court should 

have the discretion to waive a fine or fee imposed upon a defendant where the court determines 

that the individual lacks the ability to pay the fine or fee. Period.  

OCBA however opposes the remainder of the resolution. This resolution as written would 

bar a court from waiving the fine or fee despite a finding of financial inability by the defendant if 

the amount likely recovered was a mere dollar more than the cost of collection. Further, 

consideration of the cost of collection being likely outweighed by the amount of money 

recovered from a defendant adds an additional unnecessary evidentiary finding that the court 

must make before granting waiver. Such costs are not static but will vary from place to place and 

time to time. A cost/recovery analysis is not a factor in the determination of an individual 

defendant’s ability to pay. OCBA is mindful that the cost of collection and the amount actually 

recovered has resulted in foregoing the pursuit of collections in some counties and is being 

advocated by some legislators. The policy determination to forego collections based upon the 

cost outweighing the recovery of money is a public policy best made by political bodies such as 

the Legislature or a county board of supervisors, not the court at an individual defendant’s 

hearing. Finally, a presumption that a homeless person lacks the ability to pay is also 

unnecessary if the court has discretion to make a finding of the inability to pay. Homelessness is 

a factor evidencing the inability to pay which the court should consider just like any other 

relevant factor in its determination.   
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SDCBA 

The SDCBA Delegation recommends Disapproval of Resolution 04-05-2020 because it believes 

that attorneys should be able to charge for their services, as long as those charges are reasonable. 

The SDCBA Delegation would support the resolution if amended by adding the following 

language underlined and in italics: 

“No attorney who represented a defendant at trial or a minor at a juvenile adjudication who would 

be entitled to the appointment of counsel on appeal due to indigency may charge a fee to the defendant or 

minor for executing the notice of appeal that would, per page, exceed the then current-fee for filing a 

motion for a new trial in a civil case per Government Code § 70617(a)(5).” 

The SDCBA Delegation agrees that filing a notice of appeal is typically a simple process, usually 

just filling out a single page Judicial Council form and filing it in the trial court. That is a process that a 

competent trial attorney should be able to accomplish quickly and with little cost to the client. Hence, to 

advance the state bar’s twin goals of, “protecting the public & enhancing the administration of justice,” 

the SDCBA Delegation agrees with the Resolution’s author that the allowable fees chargeable to the 

client should be limited by statute to a reasonable cost, but not zero. 

This counter-proposal sets it to be the same dollar amount, per page, as the filing fee for moving 

for a new trial of a civil action or special proceeding, per Government Code section 70617, subdivision 

(a)(5), presently $60. That is to specify an amount that would be nominal, readily determinable, and 

automatically indexed to inflation. 
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TEXCOM 

DISAPPROVE 

This Resolution proposes a change to Probate Code section 8802 to specify that the 

inventory and appraisal shall separately list each item in the decedent’s estate at the time of the 

decedent’s death, and shall state the fair market value of the item at the time of the decedent’s 

death. 

TEXCOM disapproves this Resolution because the concerns behind this Resolution are 

already sufficiently addressed by current law, and the statutory language proposed in the 

Resolution creates a potential ambiguity in the relevant law.  

As it exists now, section 8802 does not address what property is or is not to be included 

in the inventory.  It sets forth that each “item” is to be listed separately and that the fair market 

value of each item at the time of death is to be listed opposite of the item.  Accordingly, section 

8802 deals with the formatting and overall presentation of the inventory and appraisal. 

The nature of the property to be included in the inventory is directly addressed in Probate 

Code section 8850.  Subdivision (a) of section 8850 states: “The inventory, including partial and 

supplemental inventories, shall include all property to be administered in the decedent’s estate.”  

This language identifies that the inventory is to include all of a decedent’s property at death 

subject to administration.  (See Probate Code section 7001 [“The decedent’s property is subject 

to administration under this code, except as otherwise provided by law, and is subject to the 

rights of beneficiaries, creditors, and other persons as provided by law.”].)   

In addition, the proposed change to section 8802 may cause confusion as it would create 

two separate statutory provisions addressing what is to be generally included in the inventory.  

On one hand, the Resolution would provide that the inventory is to list property “in the 

decedent’s estate at the time of the decedent’s death . . . .”  On the other hand, section 8850 

would state that the inventory is to list “all property to be administered in the decedent’s estate.”  

While these two provisions may not necessarily conflict with one another, the better approach—

if any change is needed at all—would be to amend the existing language in section 8850 rather 

than section 8802.  This approach would also be consistent with the Judicial Council form 

inventory and appraisal (DE-160) instructions to reference section 8850 for the items to be 

included in the inventory. 
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TEXCOM 

DISAPPROVE 

This Resolution proposes to amend Probate Code section 6110 regarding the execution 

of a will, requiring attesting witnesses to both sign and print or type their name. 

TEXCOM disapproves this Resolution. This Resolution is not reflective of the direction 

of California law regarding the execution and validity of wills. The current trend is to make it 

easier, rather than more difficult, for a testator to execute a will.  Under the Resolution, if both 

witnesses’ names are not printed or typed (even if the witnesses otherwise properly witness the 

signing of the will), then—for an arbitrary reason having nothing to do with the capacity of the 

testator or the genuineness of the testator’s intentions—the will would be invalid absent a 

showing by clear and convincing evidence that the testator intended the document to constitute 

the testator’s will. This Resolution would increase the number of wills that could be 

inappropriately denied validity on hypertechnical grounds.  
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TEXCOM 

 

DISAPPROVE 

This Resolution proposes a change that would automatically revoke devises and 

nominations of fiduciaries in a decedent’s estate planning documents that the decedent made to 

or in favor of the relatives of a former spouse or domestic partner.  

TEXCOM disapproves this Resolution because is not necessarily reflective of decedent’s 

intentions as many individuals associate with former in-laws after a divorce, and would want 

their in-laws to receive bequests or act for them in a fiduciary capacity.  Furthermore, family law 

and estate planning attorneys routinely counsel their divorcing clients to reevaluate their estate 

plans in light of a divorce and the divorce.  Lastly, the definition of “relative” is unclear, and (as 

drafted) would include the decedent’s own child born from the marriage between the decedent 

and the decedent’s former spouse within the class of persons to whom gifts are automatically 

revoked. 
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BANSDC 

 
As drafted, it appears that the resolution, while accommodating the proponent’s desire 

for compensation to the petitioner when a third party conservator of the petitioner’s selection 

is appointed, it appears to remove the possibility of compensation for a petitioner who seeks 

appointment as conservator where someone else is ultimately appointed. We submit the 

proponent’s goal could be achieved, without eviscerating the spirit and intent of the existing 

section, if the section were amended to substitute the phrase “third party” for “particular” at 

line 2, and inserting the phrase “that nominee or” between “and” and “another” at line 2, 

deleting the underlined language at lines 3 and 4, and deleting the strikeout from the phrase 

“but was not appointed” from line 5. 

 

[The change would then read: 
 

2640.1. (a) If a person has petitioned for the appointment of a particular third party conservator 

and that nominee or another conservator was appointed while the petition was pending, but not 

before the expiration of 90 days from the issuance of letters, the person who petitioned for the 

appointment of a conservator but was not appointed and that person’s attorney may petition the 

court for an order fixing and allowing compensation and reimbursement of costs, provided that 

the court determines that the petition was filed in the best interests of the conservatee. 

  CA Prob. Sec. 2640.1 (California Code (2020 Edition))] 
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TEXCOM 

APPROVE IN PRINCIPLE 

This Resolution proposes to amend Probate Code section 1850 to require that the notice 

of the court review hearing be provided to all persons listed in section 1822(b) and court 

appointed counsel for the conservatee.  

TEXCOM agrees in principle that if the court has appointed counsel for a conservatee, 

the attorney should receive notice of the hearing. While the attorney may later be sent notice of 

petitions set the same day, being able to calendar the hearing, and anticipate potential conflicts is 

efficient, and best allows court-appointed counsel to advocate for the conservatee.  However, 

TEXCOM notes that Probate Code section 1214 already requires notices to be served on counsel.  

As a result, TEXCOM surmises that the problem that the Resolution seeks to rectify is that a 

conservatee does not receive notice under section 1822, since he or she must be personally 

served with a citation under Probate Code section 1823.  Thus, the root problem is not that 

section 1850 does not require notice to counsel, but that section 1850 actually does not require 

notice to the conservatee. If section 1850 were amended to require notice to the conservatee, then 

notice to court-appointed counsel would necessarily be required under section 1214. This 

approach would be more consistent with how the Probate Code generally requires notice to 

counsel, i.e., through section 1214. TEXCOM recommends deleting “court appointed counsel 

for” from the Resolution’s proposed amendment to Probate Code section 1850(c), so it reads as 

follows: 

“(c) Notice of a hearing pursuant to subdivision (b) shall be provided to all persons listed 

in subdivision (b) of Section 1822 and court appointed counsel for the conservatee.” 
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OCBA 

The Orange County Bar Association opposes this resolution which seeks to add to the 

CCBA Rules of Operation and Procedure, Article II, Section 11(b) “Suggested Amendments.”  

The proponent offers that suggestions “need not be proposed language, but the ideas.” Clearly 

this is not workable or advisable for the Conference for several reasons.  

First, the Conference is not merely a debating society. As lawyers, we are aware that 

words matter, particularly when they are the words to a statute. Even the best well-intentioned 

ideas can have opposite results and unintended consequences due to poor draftsmanship. The 

work of the Conference is not just the proliferation of ideas but the creation of precision 

language which turns those ideas into statutory law.  

Second, recent experience has shown that major hurried changes to resolutions on the 

Conference floor, while gaining the emotional support of a majority of delegates and their votes, 

has not resulted in a work product that CCBA can be proud of or that is ready for enactment by 

the Legislature. Our target audience, the California Legislature, expects and demands more from 

us as professionals.  This resolution will not enhance the efficiency of the Conference or the 

quality of the final passed resolutions. In the end, the credibility of CCBA as an organization will 

be harmed in the eyes of the Legislature should this rule change be adopted.   
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SDCBA 

The SDCBA Delegation recommends Disapproval of Resolution 06-04-2020. Homelessness is a 

grave problem in California. However, the answer to that problem is not to grant homeless persons new 

rights to occupy public property without complying with laws of general applicability. 

The proposal is intended to severely limit local government's ability to interact and regulate the 

conduct of the homeless occupying public spaces. Local governments are at the forefront of working on 

homelessness issues and need the flexibility to address the public health and safety issues that arise with 

homelessness. A state law granting homeless rights would hamper local governments' ability to innovate 

and develop novel solutions to address homelessness. Finally, permitting $1,000 damages for each 

alleged violation would lead to a proliferation of unmeritorious lawsuits against local governments that 

drain scarce public resources. 

Legislation addressing homelessness must strike a balance that allows for local governments to 

maintain safe, healthy, and clean public spaces for all of its residents and ensuring resources are available 

to help homeless individuals get back on their feet. Real solutions lie in providing resources for affordable 

housing and for treating underlying problems, not creating a set of exemptions, new privileges and rights 

for the homeless to occupy public and private property without complying with laws that apply to all 

others in society. 
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BANSDC 

This Resolution attempts to establish comprehensive new law regarding law 

enforcement’s use of firearms.  The language in this Resolution is problematic for multiple 

reasons, including the following:  First, the Resolution seeks to provide compensation (including 

mandatory attorney fees) “as a matter of law” and without any finding of wrongdoing to a 

family, i.e., “eligible surviving members”, of someone who is shot and killed by law 

enforcement. That is problematic because there should be a finding of wrongdoing before anyone 

is compensated.  Second, the Resolution is unnecessary because state and federal civil rights law 

provide recourse for families of deceased victims of police misconduct. Third, language 

throughout this Resolution is ambiguous.  Fourth, the following language at the beginning of this 

Resolution is an unsupported legislative finding that could easily cascade into other laws and be 

misused: “law enforcement firearm deployment is an ultrahazardous activity and that law 

enforcement firearm deployment resulting in the death of a nonthreatening, unarmed person is 

compensable.  Fifth, the Resolution is trying to resolve a difficult problem the wrong way.  One 

underpinning of the Resolution is mistrust of jurors to get it right.  For example, the author 

states: “Even in cases of egregious law officer misconduct, jurors can have great difficulty 

finding wrongdoing.”  While we may not always agree with jurors’ decisions, our jury system is 

a foundational part of our justice system that should not be legislated away. If we legislate away 

our jury system with this law, what other laws should we distrust a jury to get it right?  
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BANSDC 

 

Limiting section 821.6 immunity is inconsistent with the purpose of the California 

Government Claims Act.  The modification this Resolution proposes unnecessarily increases the 

threat of litigation and liability for local officials who investigate and prosecute violations of 

California and local laws.   

Many laws and regulations are administered and enforced at the local level, not just in the 

criminal courts but also in the civil courts and before administrative tribunals.  County, city, and 

other agency employees perform vital duties like child welfare investigations and dependency 

proceedings, code enforcement proceedings, disciplinary hearings, and other administrative 

hearings.  In these and other local matters, the stakes can be very high.  By eliminating section 

821.6 immunity that currently encompasses these vital investigative and adjudicative functions, 

it will increase the threat of litigation and have a chilling effect on investigation and enforcement 

efforts by public employees.  Public welfare and public safety will suffer.  Moreover, the 

asserted need for this Resolution arises from a disagreement between a 1974 Supreme Court case 

versus several more recent California Court of Appeal cases.  However, two more recent 

California Supreme Court decisions construe section 821.6 consistent with the broad application 

of this immunity: Asgari v. City of Los Angeles, 15 Cal.4th 744 (1997) and B.H. v. County of San 

Bernardino, 62 Cal. 4th 168 (2015) that the federal courts did not address.  The purported 

justification for this Resolution is misplaced. 
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BANSDC 

 

The proposed substitution of the word “shall” for “may” in Civil Code section 52.1, 

subdivision (i) could result in confusion as to the nature and extent of the court’s discretion with 

respect to the amount of attorney’s fees, which costs were necessary and the amount thereof, and 

which expert fees should be allowed and the amount thereof. This resolution unnecessarily seeks 

to remove judicial discretion from the award of attorneys’ fees and expert costs.  While the 

proponent purports this is simply making this provision consistent with Federal Civil Rights 

litigation, that is inaccurate.  Attorneys’ fees awards are often the sole driver of lawsuits or what 

makes some case difficult or impossible to resolve.  Federal Courts awarding fees pursuant to 42 

U.S.C. section 1988 have an entire body of case law that guides what is reasonable, who is the 

prevailing party, and other considerations.  Courts can deny fees for technical or nominal 

victories.  The award of expert fees is largely discretionary.   

Here, the statute as currently written provides an adequate level of consideration, 

preserves judicial discretion, and plaintiffs have other tools in state court to obtain reasonable 

expert costs – such as a well-timed or considered Code of Civil Procedure section 998 offer to 

compromise.  This revision is simply unnecessary and will be counter-productive to its stated 

goals – driving more litigation to trial for the sake of fees alone. These matters should be subject 

to the exercise of the court’s discretion in each individual case. 
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BANSDC 

 

This Resolution is essentially seeking to add treble damages, a form of punitive damages 

that would not otherwise be available in a civil rights case absent intentional malice.  This is bad 

policy and inconsistent with the well-developed law in civil rights cases.  In Venegas v. County 

of Los Angeles, 32 Cal.4th 820 (2004), Justice Baxter highlighted the problems with the statute as 

currently worded, noting that the Legislature “might have inadvertently transformed section 52.1 

from its originally intended purpose as a weapon…to combat the rising incidence of hate crimes, 

to a generally applicable catchall provision that will encourage claimants to seek section 52.1’s 

sweeping remedies…in commonplace tort actions to which those special statutory remedies were 

never intended to apply.”  (Venegas, 32 Cal.4th at pp. 844-45.)  He further noted that “it should 

not prove difficult to frame many, if not most, asserted violations [of federal and state 

rights]…as incorporating a threatening, coercive, or intimidating verbal or written component.” 

(Id. at pp. 850-51.)  There is simply no need to assist in widening what is already an overbroad 

statute and add treble damages in what could be nothing more than “commonplace tort actions to 

which those special statutory remedies were never intended to apply”. 
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BANSDC 

This Resolution concerning comparative fault, or the damages remedy for civil rights 

cases, is unnecessary or, at least, premature.  The Resolution states that there is a split in the 

courts between two cases: B.B. v. City of Los Angeles, 25 Cal.App.4th 115, 123-28 (2018) 

(review pending), which “contradicts” the Fourth Appellate District’s Thomas v. Duggins, 139 

Cal.App.4th 1105 (2006), which held that comparative fault does not apply to intentional 

tortfeasors.  It also states that B.B. is under review by the California Supreme Court. This “split” 

should be left to the courts to decide.  
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BANSDC 

 

This Resolution takes an axe to sovereign immunity where a scalpel is required.  Whereas 

Resolution 7-3-2020 sought to limit the application of prosecutorial immunity where the Courts 

have determined otherwise, this Resolution seeks to jettison all but a very narrow subset of 

judicial and prosecutorial immunities for what it describes as constitutional violations without 

granting in its place the benefit of qualified immunity for individual employees or the extensive 

body of law relating to liability of public agencies that governs constitutional claims.  Simply 

put, this overreach lacks any semblance of balance in its approach and is wholly unnecessary.  
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BANSDC 

 

This Resolution seeks to legislate away one of the most common Bane Act defenses as 

has been affirmed by multiple Courts of Appeal, that there was no intentional threat, 

intimidation, or coercion.  The unacknowledged problem the Resolution creates is that one can 

conceivably morph any exercise of police power into a form of threat, intimidation, or coercion 

such that you lose any meaningful distinction between what the Bane Act is intended to protect 

against and what it may instead be used for.  As well, it changes the longstanding meaning of 

intent when dealing with enhanced penalty provisions, such as at issue here.  As noted in relation 

to Resolution 7-6-2020, in Venegas v. County of Los Angeles, 32 Cal.4th 820 (2004), Justice 

Baxter highlighted the problems with the statute as currently worded, noting that the Legislature 

“might have inadvertently transformed section 52.1 from its originally intended purpose as a 

weapon…to combat the rising incidence of hate crimes, to a generally applicable catchall 

provision that will encourage claimants to seek section 52.1’s sweeping remedies…in 

commonplace tort actions to which those special statutory remedies were never intended to 

apply.”  (Venegas, 32 Cal.4th at pp. 844-45.)  He further noted that “it should not prove difficult 

to frame many, if not most, asserted violations [of federal and state rights]…as incorporating a 

threatening, coercive, or intimidating verbal or written component.” (Id. at pp. 850-51.)  This 

Resolution unnecessarily compounds this problem and hamstrings public agencies defense of 

acts that are already subject to adequate avenues of redress. 
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BANSDC 

 

This Resolution is a hammer in search of a nail.  There is no problem or undue confusion 

with the existing Government Claims Act timing requirements.  The purpose of the abbreviated 

timelines for filing a claim include that it gives the public entity prompt notice of a claim so it 

can investigate the strengths and weaknesses of the claim while the evidence is still fresh and the 

witnesses are available.  As well, timely claims afford an opportunity for amicable adjustment, 

thereby avoiding the expenditure of public funds in needless litigation and inform the public 

entity of potential liability so it can better prepare for the upcoming fiscal year.  Adding time to 

file suit after the denial of a timely claim furthers none of these goals and does nothing more than 

invite confusion and error for plaintiffs and public entities alike.  
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BANSDC 

 
Penal Code section 2931 provides a system for the award of good time credits to 

incarcerated prisoners, based on good behavior and participation in affirmative rehabilitative 

activities in the facility. The effect of this is that an inmate who receives a fixed sentence can 

ultimately be incarcerated for less than the full term of the sentence. Penal Code section 2932 

provides procedures for sanctioning prisoners who violate the facility rules with loss of good 

time credits in an amount commensurate with the seriousness of the rule violation. The proponent 

appears to equate loss of good time credits with extension of a sentence.  This is incorrect.  Only 

a trial court can impose a sentence. The remedy for an inmate aggrieved by the loss of good time 

credits is found in the administrative procedures of section 2932, with resort to the courts through 

a petition for habeas corpus where the forfeiture of credits is evaluated under a “some evidence” 

standard. The proponent seeks to substitute a 42 U.S.C. §1983 type civil action as the remedy for 

the loss of such credits rather than the Penal Code section 2932 procedure. The current system 

correctly reflects the distinction between the failure to earn good time credits, and the imposition 

of a consecutive sentence for an in-facility crime, which would only be the product of referral of 

the in-facility matter to the District Attorney and successful prosecution of a new criminal case. 

We do not believe that the forfeiture of good time credits for a rule violation such as possession 

of a cellular telephone, which would not be a crime outside of the facility, merits a full jury trial 

proceeding. In addition, we strongly question the propriety of advocating state laws that purport 

to abrogate United States Supreme Court cases and put limitations on the ability of a public 

employee to assert other Supreme Court cases in a Federal lawsuit. 
 

OCBA 

 

The Orange County Bar Association opposes this resolution. The proponent seeks to limit 

or abrogate decisional law established by the United States Supreme Court as applied to a federal 

civil lawsuit by an amendment to section 2932 - a state statute. Penal Code section 2932 governs 

the denial of good behavior and participation credits for a prisoner by the Department of 

Corrections and Rehabilitation. The attempted limitation of a federal remedy or affirmative defense 

based on federal law should not be included in this statute as it is inconsistent with the subject 

matter of section 2932. Further, a state statute under the Supremacy Clause cannot abrogate the 

holding of the United State Supreme Court when it has interpreted a federal congressional act and 

the lawsuit is brought in federal court pursuant to federal law. (see gen., Howlett v. Rose (1990) 

496 U.S. 356.) 
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BANSDC 

 

This Resolution is both unnecessary and overly simplistic.  The Proponent notes that it 

merely codifies existing case law.  However, in so doing it fails to include meaningful definitions 

or context for the terms operational or ministerial functions.  Moreover, the Government Claims 

Act must be read together and not parsed out in this manner.  Other provisions provide immunity 

for what could be described as operational or ministerial functions, such as issuing of 

permits.  This modification would actually create more confusion than it purports to alleviate by 

potentially de-harmonizing the various statutory immunities that exist across the Act.  As well, 

the difference between discretionary and operational is often highly fact driven and subject to 

various standards that may inadvertently be swept away.  Professor Van Alstyne and the 

Legislature worked hard to craft a cohesive statutory structure in the Government Claims Act – 

piecemeal alterations of same merely undermine the statute itself and the extensive case law that 

has developed over many years. 
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OCBA 

Penal Code section 261 criminalizes several "different offenses" under the "single umbrella 

crime of rape." (People v. White (2017) 2 Cal.5th 349, 383.) Accordingly, the proposed inclusion 

of section 261(d) is unnecessary and its application would upend settled law and invariably 

generate confusion among courts and jurors.  

To begin with, proposed Section 261(d) is redundant, as the conduct it criminalizes is 

already punishable under California law. Section 261(a)(3) prohibits rape under circumstances 

where the victim is "prevented from resisting by any intoxicating or anesthetic substance[.]" 

Furthermore, the enactment of section 261(d) would bring minimal benefit. Notwithstanding 

sentencing enhancements or early release credits, rape pursuant to sections 261(a)(2) and (a)(3) 

are identically punishable by 3, 6, or 8 years imprisonment. (Pen. Code, § 264(a).)  

Moreover, proposed Section 261(d) will complicate otherwise settled law and would lead 

to confusion among courts and jurors. Forcible rape under section 261(a)(2) and rape of an 

intoxicated victim under section 261(a)(3) are fundamentally different offenses. (See White, 

supra, 2 Cal.5th 349, 383.) Under section 261(a)(2), jurors "simply" examine "whether [the] 

defendant used force to accomplish intercourse" against the victim's consent, rather than a 

specialized measurement of "whether the force he used overcame [the victim's] physical strength 

or ability to resist him." (People v. Griffin, 33 Cal.4th 1015, 1027.) As such, "force" under 

section 261(a)(2) employs a "common usage meaning" instead of a "specialized legal definition," 

and trial courts "have no sua sponte duty to specifically instruct a jury in a rape case on the 

definition of that term." (Id. at pp. 1023-1024.) In contrast, rape under section 261(a)(3) merely 

requires the victim to be legally incapable of granting consent because his or her "level of 

intoxication and resulting mental impairment" is "so great" that the victim lacked "the ability to 

exercise reasonable judgment, i.e., to understand and weigh not only the physical nature of the 

act, but also its moral character and probable consequences." (People v. Giardino (2000) 82 

Cal.App.4th 452, 466-467.) Thus, it is possible for the victim to be "intoxicated to some degree," 

yet still be "able to exercise reasonable judgment[.]" (Ibid.) 

As a result, the conflation of intoxicating substance usage into the context of force will 

create numerous problems and corrupt the meaning of force. Proposed Section 261(d) devises a 

particular definition for one form of force, but it fails to define force beyond that specific definition. 

To compensate for this incomplete standard, courts would be forced to develop and instruct jurors 

on more specialized definitions for other forms of force. To the detriment of the more flexible 

"common usage meanings" standard, this approach would problematically invite jurors to create 

their own measurements as to whether the force used was sufficient to meet such specialized 

standards. 
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OCBA 

The amendment to Penal Code sections 261 and 262 is an unnecessary reform. 

Furthermore, instead of simplifying the law, its application will create unintended consequences 

and confusion.  

First, the combination of spousal and non-spousal rape into one statute is unnecessary 

because California law has already recognized spousal rape as a criminal offense and as the 

equivalent of non-spousal rape. Through its enactment of Section 262, the Legislature intended to 

close the marital exception loophole to contemporary rape laws and ensure that spousal rape would 

be treated as being analogous to non-spousal rape under Section 261. (People v. Hillard (1989) 

212 Cal.App.3d 780, 782-784.) Indeed, the Legislature never intended for section 262 to be a 

"separate and distinct offense" from non-spousal rape. (Ibid.) This legal equivalence is further 

evidenced by the fact that spousal rape is punishable by 3, 6, or 8 years imprisonment, which is 

akin to the punishment for non-spousal rape. (Pen. Code, § 264(a).) Furthermore, the Legislature 

has provided uniform recognition to "all forms of non-consensual sexual assault" as "rape for the 

purposes of the gravity of the offense and the support of survivors." (Pen. Code, § 263.1.)  

Therefore, California law clearly does not consider spousal rape to be a "less serious form of rape." 

In addition, the combination of spousal and non-spousal rape into Section 261 will cause 

confusion in terms of sentencing. While the sentence range is the same for spousal and non-spousal 

rape, spousal rape requires sex offender registration when the defendant is sentenced to prison and 

the rape involves “the use of force or violence.” (Pen. Code, § 290(c).) In contrast, all defendants 

convicted of non-spousal rape under section 261 are required to register as sex offenders. (Pen. 

Code, § 290(c).) As such, the proposed resolution is silent as to this important distinction and does 

not explain whether this requirement will have to change or what would support such a change.  

 

COUNTERARGUMENTS BY BAR ASSOCIATIONS  

AND COMMENTS BY CLA SECTIONS 

09-09-2020 Counters

Page 27 of 31



 

 

BANSDC 

This Resolution contradicts FC 3044, wherein the Legislature’s concluded that it is not in 

the best interests of the child for a perpetrator parent to have custody. The intent of this 

resolution is to weaken the impact a finding of domestic violence has on making custody orders. 

It presupposes a custody “agreement” between the parents should be influential, without 

recognizing such an agreement may have been coerced. It further ignores a child’s preference 

could also stem from coercion or concern for the victim parent. The resolution invokes “stability 

and continuity” which is directly contradicted in the same existing paragraph that frequent and 

continuing contact cannot be used to overcome the FC 3044 presumption. 

SDCBA 

 

The SDCBA Delegation recommends disapproval of resolution 10-01-2020 as written. The 

Delegation recommends the proposed wording be changed from “There exists an agreement or order for 

sole or joint legal or physical custody...” to: 

 

“There exists an order for, or significant history of, sole or joint legal or physical custody in favor 

of the perpetrator, and it would serve the child’s best interest for stability and continuity to maintain the 

existing custody arrangement.” 

The concern is that the parties may have “an agreement” to share custody that they never 

followed, and therefore have no existing custody arrangement to maintain. The child’s best 

interest should be based on the actual history of shared custody, not just an agreement for such. 

The history of shared custody should be significant enough that to disrupt it would be 

detrimental to the child’s interest for stability and continuity. Similarly, if a court previously 

ordered joint custody, it should be presumed correct; however, if the parties did not follow the 

order and  have no relevant history of shared custody, the order alone may not be sufficient to 

overcome the Section 3044 presumption against joint custody. 

FLEXCOM 

FLEXCOM disapproves this resolution. 
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OCBA 

The Orange County Bar Association (OCBA) opposes this Resolution. 

The proponent proposes an exception that swallows the rule. Specifically, the proponent 

wants an exception stated in the code section that a perpetrator of domestic violence does not 

have to complete a parenting class or batterer’s treatment program before the court will consider 

awarding joint legal or joint physical custody.  

However, that is exactly what the code section states must occur. The code section states 

the batterer must complete the program. It does not state the batterer must complete part of it or 

the court has discretion to consider a partial completion.  

The proponent cites to two cases. 

In S.Y. v. Superior Court (2018) 29 Cal.App.5th 324, the trial court ordered the father to 

complete a parenting class and a 12-week domestic violence treatment program, but completion 

was not required as a condition of custody. There was not a permanent restraining order in that 

case. 

In Jaime G. v. H.L. (2018) 25 Cal.App.5th 794, the court stated it may be appropriate in a 

matter not to require the batter’s treatment program. The issue on appeal was the statement of 

decision did not address this factor at all. The court did not order the batterer’s treatment 

program. Thus, there was no requirement to complete the class in order to rebut the presumption 

as stated in the code section.  

The proponent claims there is disagreement between the districts. This is correct to some 

extent, but perhaps not for the reason the proponent addresses. Section (f)(1) of the proposal 

reference both S.Y. v. Superior Court (Second Appellate District Case) and Jaime G v. H.L (First 

Appellate District case). These cases do not agree, in large part, over the issue of whether a 

statement of decision must specifically state each factor under subdivision (b).  

We understand the concern the proponent raises but the OCBA does not believe carving 

an exception that eliminates the rule is a good practice. If the legislature wishes to make 

wholesale modifications to section 3044, it should do so by striking or modifying those specific 

sections at issue. 

 

FLEXCOM 

FLEXCOM disapproves this resolution.  It is FLEXCOM’s position that citation to 

caselaw in this manner is unnecessary and can be problematic in interpretation. 
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OCBA 

The Orange County Bar Association opposes this Resolution. 

The Family Code sets forth the statute of limitations for an annulment action. The statute 

of limitations is different depending on the basis for the annulment. This proposed Resolution 

adds a statute of limitations when a person seeks an annulment based on a party’s unsound mind. 

The current code requires the action to commence before the death of either party.  The problem 

with the Resolution is it allows this action to commence after the death of the party, by the 

spouse who allegedly married his or her (and now deceased) spouse due to unsound mind, or a 

relative or conservator of the party of unsound mind.  This is inconsistent not only with the long-

recognized, fundamental principle that marriage ends at death, but also with Family Code 

Section 310 which provides, “[m]arriage is dissolved only by one of the following:  (a) The 

death of one of the parties ….” 

If the proposed revision set forth a statute of limitations of four years but only before the 

death of the party, the OCBA may not oppose the modification. However, beyond Section 310 

noted above, allowing a post death action may conflict with other California law.   

 

FLEXCOM 

FLEXCOM disapproves this resolution. 

TEXCOM 

DISAPPROVE 

This Resolution proposes to set the time period during which annulment of a marriage 

may be sought by a relative or conservator of a party to the marriage to four years from the date 

of discovery of the facts constituting the unsound mind.  Under existing law, a third party such as 

a relative or conservator can seek to annul a marriage of a person who marries when they are of 

unsound mind, any time up until the date of death of that person (See Family Code section 

2210).  The Resolution would have the effect of expanding the right of family members to seek 

annulment of a marriage beyond the death of a party to the marriage. 

TEXCOM disapproves this Resolution because it would leave open to litigation the 

validity of a marriage after the death of one of the parties to the marriage, which would result in 

lingering uncertainty regarding administration of the decedent's estate.  Under the Resolution, for 

example, if a family member discovered facts indicating unsound mind three years after the 

elder's passing, the marriage could be challenged up to seven years after the decedent's 

death.  Allowing family members to wait four years after discovering the decedent's unsound 

mind results in loss of evidence.  The Resolution would invite family members of a decedent 

who disapproved of the decedent’s choice in a spouse (or simply do not want to share their 

estate) to bring a claim against the surviving spouse that the decedent may not have wanted to 

bring.  Also, there are potentially significant tax implications arising from invalidating a 

marriage post-death that would need to be explored further, including the availability of the 

marital deduction for federal estate tax purposes, the spousal exclusion for property tax 
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reassessment purposes, etc.  The litigation challenging the validity of the marriage could occur 

well after property rights of the surviving spouse (e.g., inheritance pursuant to the laws of 

intestate succession) have already been adjudicated, further confusing the respective rights of the 

parties.  
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