RESOLUTION 01-01-2020
DIGEST
Judges: Removal of Challenged Judge’s Authority to Strike Disqualification Request
Amends Code of Civil Procedure section 170.4 to eliminate a challenged judge’s authority to
strike disqualification requests that are untimely or state no “legal grounds.”
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Identical to Resolution 08-02-2018, which was approved in principle, and similar to Resolution
02-10-2017, which was approved in principle as amended.
Reasons:
This resolution amends Code of Civil Procedure Section 170.4 to eliminate a challenged judge’s
authority to strike disqualification requests that are untimely or state no “legal grounds.” This
resolution should be disapproved because it does not further judicial fairness and delays the
prompt disposition of untimely and facially meritless disqualification requests.
Code of Civil Procedure section 170.1 et seq creates the statutory framework for judicial
disqualification and the process for rulings on requests for judicial disqualification. Parties may
summarily disqualify a judge within a narrow time frame after being assigned to that judge by
declaring that the party or the party’s attorney believes that they cannot have a fair and impartial
trial or hearing before the assigned judicial officer. (Code. Civ. Proc., § 170.6.) In all other
instances, parties must move for disqualification supported by declarations and evidence
establishing the facts constituting grounds for the disqualification of the judicial officer. (Code
Civ. Proc., § 170.3, subd. (c)(1); and see People v. Brown (1993) 6 Cal.4th 322.) Once a
disqualification challenge is filed, the power of the challenged judge to issue rulings in a case is
severely restricted pending disposition of the disqualification request. (Code Civ. Proc., §
170.4.) That restriction on judicial power includes the general prohibition on judges ruling on
their own disqualification challenge – the ruling must be made by another judge. (Code Civ.
Proc., § 170.3, subd. (c)(5).) However, current law allows two exceptions to that prohibition, the
challenged judge has the power to strike untimely challenges and challenges that disclose no
legal grounds for disqualification on their face. (Code Civ. Proc., § 170.4, subd. (b).)
This resolution proposes eliminating the power of challenged judges to strike untimely
challenges and challenges that disclose no legal grounds for disqualification on their face by
striking out subdivision (b) of Code of Civil Procedure section 170.4. The resolution proposes
that the limited exceptions permitting challenged judges to strike untimely and facially meritless
judicial disqualification motions often result in the challenged judge declaring themselves to be
“unbiased.”
However, striking an untimely peremptory challenge under section 170.6, or a challenge that
discloses no basis for disqualification on its face, does not require any decision on the merits of
the challenge itself. The legislature has considered this framework on numerous occasions and
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has seen no need to modify this statute as proposed in this resolution. Numerous cases have
interpreted the framework for judicial disqualification and found there is no vagueness nor abuse
of the process of striking untimely or facially meritless judicial disqualification motions. (See,
e.g. Briggs v. Superior Court (2001) 87 Cal.App.4th 312, and People v. Panah (2005) 35 Cal.4th
395, and Urias v. Harris Farms, Inc. (1991) 234 Cal.App.3d 415.) Besides, parties are not
without remedies in the event a challenged judge improperly strikes a judicial disqualification
motion as untimely or facially meritless. “In that case, the question of disqualification shall be
heard and determined by another judge agreed upon by all the parties who have appeared or, in
the event they are unable to agree within five days of notification of the judge's answer, by a
judge selected by the chairperson of the Judicial Council, or if the chairperson is unable to act,
the vice chairperson.” (Code Civ. Proc., § 170.3, subd. (c)(5); and see Brown, supra, at p. 722.)
In contrast, eliminating the ability of challenged judges to quickly dispose of untimely and
facially meritless judicial disqualification motions would have profound implications for judicial
economy, trial management and operation. It would encourage more gamesmanship with
requests for disqualification because even untimely and facially meritless requests would bring a
temporary halt to proceedings.
Therefore, this resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 170.4, to read as follows:
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§ 170.4
(a) A disqualified judge, notwithstanding his or her disqualification may do any of the
following:
(1) Take any action or issue any order necessary to maintain the jurisdiction of the
court pending the assignment of a judge not disqualified.
(2) Request any other judge agreed upon by the parties to sit and act in his or her place.
(3) Hear and determine purely default matters.
(4) Issue an order for possession prior to judgment in eminent domain proceedings.
(5) Set proceedings for trial or hearing.
(6) Conduct settlement conferences.
(b) Notwithstanding paragraph (5) of subdivision (c) of Section 170.3, if a statement of
disqualification is untimely filed or if on its face it discloses no legal grounds for
disqualification, the trial judge against whom it was filed may order it stricken.
(c)(b)
(1) If a statement of disqualification is filed after a trial or hearing has commenced by
the start of voir dire, by the swearing of the first witness or by the submission of a motion for
decision, the judge whose impartiality has been questioned may order the trial or hearing to
continue, notwithstanding the filing of the statement of disqualification. The issue of
disqualification shall be referred to another judge for decision as provided in subdivision (a)
of Section 170.3, and if it is determined that the judge is disqualified, all orders and rulings of
the judge found to be disqualified made after the filing of the statement shall be vacated.
(2) For the purposes of this subdivision, if (A) a proceeding is filed in a single judge
court or has been assigned to a single judge for comprehensive disposition, and (B) the
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proceeding has been set for trial or hearing 30 or more days in advance before a judge whose
name was known at the time, the trial or hearing shall be deemed to have commenced 10 days
prior to the date scheduled for trial or hearing as to any grounds for disqualification known
before that time.
(3) A party may file no more than one statement of disqualification against a judge
unless facts suggesting new grounds for disqualification are first learned of or arise after the
first statement of disqualification was filed. Repetitive statements of disqualification not
alleging facts suggesting new grounds for disqualification shall be stricken by the judge
against whom they are filed.
(d)(c) Except as provided in this section, a disqualified judge shall have no power to act in
any proceeding after his or her disqualification or after the filing of a statement of
disqualification until the question of his or her disqualification has been determined.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
The Problem: It is unreasonable to allow a judge that is challenged for the appearance of bias to
declare themself unbiased which is what can and does occur when a judge strikes a petition for
disqualification under Code of Civil Procedure section 170.4, subdivision (b). In other words,
Code of Civil Procedure section 170.4, subdivision (b) permits challenged judges to declare
themselves unbiased. Therefore, section (b) should be deleted. Another reason that section (b)
should be deleted is because Code of Civil Procedure section 170.4, subdivision (b) permits a
challenged judge to circumvent Code of Civil Procedure section 170.3, subdivision (c)(5), which
specifically states that “A judge who refuses to recuse himself or herself shall not pass upon his
or her own disqualification or upon the sufficiency in law, fact, or otherwise, of the statement of
disqualification filed by a party.” In other words, Code of Civil Procedure section 170.4,
subdivision (b), on its face, negates Code of Civil Procedure section 170.3, subdivision (c)(5).
The Solution: Delete Code of Civil Procedure section 170.4, subdivision (b).
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known. The California Conference of Bar Associations voted for this change in the law in
in 2017 and 2018, but no assembly person has so far embraced this deletion.
AUTHOR AND/OR PERMANENT CONTACT:
Carla DiMare, Law Office of Carla DiMare, PC, P.O. Box 1668, Rancho Santa Fe, CA 92067;
carla@carladimare.com; 858-775-0707
RESPONSIBLE FLOOR DELEGATE: Carla DiMare, Law Office of Carla DiMare, PC, P.O.
Box 1668, Rancho Santa Fe, CA 92067; carla@carladimare.com; 858-775-0707
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RESOLUTION 01-02-2020
DIGEST
Depositions: Oral Deposition Notices
Amends Code of Civil Procedure section 2025.220 to allow a party and deponent to stipulate to
changes in a previously scheduled oral deposition without serving an amended notice.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 2025.220 to allow a party and deponent
to stipulate to changes in a previously scheduled oral deposition without serving an amended
notice. This resolution should be disapproved because the proposed change to section 2025.220
does not address problems related to issuing an amended notice of deposition and there is already
well-established authority that permits parties to stipulate to waive the formalities of any
deposition notice.
Code of Civil Procedure section 2025.220 provides that notice of the intent to take the oral
deposition of a party be made by providing written notice of details, such as the date, time, and
location of the deposition. Code of Civil Procedure section 2025.220 provides the requirements
of the notices themselves but does not address amended notices.
Code of Civil Procedure section 2025.220 currently does not require full written formal notice of
any calendar changes despite the parties’ stipulation otherwise. Additionally, this section does
not limit or extend the timing of the depositions. Code of Civil Procedure section 2025.270 only
requires depositions to take place within a particular time frame after notice is provided.
This resolution seeks to add a provision to Code of Civil Procedure section 2025.220 to provide
that formal written notice is not required when the deponent and the deposing party have
stipulated to change the date, time or location of a deposition to another date, time or location.
The proposed language allows for the use of an “amended notice” or “further amended notice,” if
it is reasonably calculated to give notice to all interested parties.
However, well-established authority already permits parties to stipulate to waive the formalities
of any deposition notice. Courts have established that the written formal notice requirement of a
deposition can be waived through stipulation “if the deposition was ‘taken and returned’ in the
manner provided [and] the notice and affidavit were waived by the giving of the stipulation.”
(Consol. Lumber Co. v. Fid. & Deposit Co. of Maryland (1911) 161 Cal. 397, 402.) Where the
defendants' counsel orally agreed to taking of deposition and both counsel entered into a formal
stipulation that the deposition might be used by either party, then such action constitutes a waiver
of more formal notice. (Margolis v. Teplin (1958) 163 Cal. App. 2d 526, 538.) Established case
law and the general practice of practitioners to utilize email and other written communication to
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confirm the stipulation of the parties to any changes in the deposition notice makes this proposed
amendment unnecessary. An additional concern with this resolution is that, as drafted, the party
who noticed the deposition of a third party could agree with that third-party deponent to a new
deposition date without an agreement with other parties or counsel involved in the case,
potentially creating a situation where other counsel cannot participate in the deposition.
Therefore, this resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 2025.220, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

§ 2025.220
(a) A party desiring to take the oral deposition of any person shall give notice in writing.
The deposition notice shall state all of the following, in at least 12-point type:
(1) The address where the deposition will be taken.
(2) The date of the deposition, selected under Section 2025.270, and the time it will
commence.
(3) The name of each deponent, and the address and telephone number, if known, of any
deponent who is not a party to the action. If the name of the deponent is not known, the
deposition notice shall set forth instead a general description sufficient to identify the person or
particular class to which the person belongs.
(4) The specification with reasonable particularity of any materials or category of
materials, including any electronically stored information, to be produced by the deponent.
(5) Any intention by the party noticing the deposition to record the testimony by audio or
video technology, in addition to recording the testimony by the stenographic method as required
by Section 2025.330 and any intention to record the testimony by stenographic method through
the instant visual display of the testimony. If the deposition will be conducted using instant
visual display, a copy of the deposition notice shall also be given to the deposition officer. Any
offer to provide the instant visual display of the testimony or to provide rough draft transcripts to
any party which is accepted prior to, or offered at, the deposition shall also be made by the
deposition officer at the deposition to all parties in attendance. Any party or attorney requesting
the provision of the instant visual display of the testimony, or rough draft transcripts, shall pay
the reasonable cost of those services, which may be no greater than the costs charged to any
other party or attorney.
(6) Any intention to reserve the right to use at trial a video recording of the deposition
testimony of a treating or consulting physician or of an expert witness under subdivision (d) of
Section 2025.620. In this event, the operator of the video camera shall be a person who is
authorized to administer an oath, and shall not be financially interested in the action or be a
relative or employee of any attorney of any of the parties.
(7) The form in which any electronically stored information is to be produced, if a
particular form is desired.
(8) (A) A statement disclosing the existence of a contract, if any is known to the noticing
party, between the noticing party or a third party who is financing all or part of the action and
either of the following for any service beyond the noticed deposition:
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(i) The deposition officer.
(ii) The entity providing the services of the deposition officer.
(B) A statement disclosing that the party noticing the deposition, or a third party
financing all or part of the action, directed his or her attorney to use a particular officer or entity
to provide services for the deposition, if applicable.
(b) Notwithstanding subdivision (a), where under Article 4 (commencing with Section
2020.410) only the production by a nonparty of business records for copying is desired, a copy of
the deposition subpoena shall serve as the notice of deposition.
(c) When there is mutual agreement between the noticing party and the deponent to
change the date, time or location of the deposition to another date, time or location, notice of
such change does not require the issuance of an amended notice. Notice of changes to the date,
time or location of the deposition be made in writing or other means reasonably calculated to
give notice to all interested parties.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: The unilateral noticing of depositions without consultation of the deponent is
ubiquitous in California state court litigation. In the vast majority of situations, the deponent is
unavailable and the deposition date, time or location must be changed. When this is done,
practitioners in many counties feel obligated to issue an “Amended Notice of Deposition.”
These “amended” notices are commonly sent even though there is no requirement for this in the
California code. Such an “amended” notice could run afoul of the timeline for scheduling
depositions. Further, the use of “amended” and “further amended” deposition notices wastes
time, energy and fills court pleading folders if motions are later needed. Some practitioners do
currently simply send letters or emails to all parties notifying them of simple changes to date,
time and location. However, the plain language of 2025.220 could be read as requiring a full
formal notice with every single calendaring change.
The Solution: The proposed language clarifies the gap in the existing law demonstrating that the
“amended notice” is a needless document. In today’s electronic world, a simple one page letter
or email is appropriate to make calendaring changes. The use of simple scheduling letters and
emails for such simple and ubiquitous changes encourages efficiency, promotes simplicity and
thereby promotes judicial economy and civility.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
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AUTHOR AND/OR PERMANENT CONTACT:
Carolin K. Shining, Shining Law Firm, 8611 Washington Blvd., Culver City, CA 90232, 310490-4383; carolin@shininglawfirm.com
RESPONSIBLE FLOOR DELEGATE: Carolin K. Shining (and if not present, then Erin
Joyce).
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RESOLUTION 01-03-2020
DIGEST
Compelling Arbitration: Statutory Writ as Exclusive Means of Review
Amends Code of Civil Procedure section 1294 to treat review of orders denying and granting
petitions to compel arbitration the same way by providing for exclusive review by statutory writ.
RESOLUTION COMMITTTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 1294 to treat review of orders denying
and granting petitions to compel arbitration the same way by providing for exclusive review by
statutory writ. This resolution should be approved in principle because it makes the means of
appellate review consistent and allows the parties a speedy means of conclusively determining
arbitrability before compelled arbitration commences.
Under current law, orders denying petitions to compel arbitration are immediately appealable.
(Code Civ. Proc., § 1294, subd. (a).) By comparison, orders compelling arbitration are not
appealable until after arbitration and entry of judgment on the arbitration award. (Code Civ.
Proc., § 1094.2; State Farm Fire & Casualty v. Hardin (1989) 211 Cal.App.3d 501, 506 [appeal
lies only from the ultimate judgment confirming the arbitration award].) A party that wants
immediate review of an order compelling arbitration may file a petition for writ of prohibition.
(International Film Investors v. Arbitration Tribunal of Directors Guild (1984) 152 Cal.App.3d
699, 704; Gordon v. G.R.O.U.P., Inc. (1996) 49 Cal.App.4th 998, 1004, fn. 8.) These existing
rules of appealability reflect a long-standing policy preference in favor of the right to arbitrate
disputes. (See Report to Law Revision Commission for Changes to California Arbitration Law
(Feb. 2004) Pepperdine Dispute Resolution Law Journal, Vol 4.:1, 2003.) This also reflects the
view that arbitration agreements are an indication that the parties expect their dispute will be
resolved without the necessity of contact with the courts. (Blanton v. Womancare, Inc. (1985) 38
Cal.3d 396, 502.) Under “state law as under federal law, when the allocation of a matter to
arbitration or the courts is uncertain, we resolve all doubts in favor of arbitration.” (Sandquist v.
Lebo Automotive Inc. (2016) 1 Cal.5th 233, 247.) Finally, the current approach is consistent with
the Federal Arbitration Act’s (FAA) strong preference for arbitration and federal law that orders
compelling arbitration are not immediately appealable. (See 9 U.S.C. § 16(b)(3).)
This resolution would change current law by making the means of reviewing orders granting and
denying petitions to compel arbitration consistent. It would provide that the exclusive means of
appellate review is by way of immediate statutory writ. In doing so, it would provide the parties
with equal means for immediate appellate review of all orders on petitions to compel arbitration.
It would similarly provide the parties with prompt certainty that the cost and expense of
proceeding forward with arbitration will not be wasted by a later appellate determination, after
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full arbitration, holding that an order compelling arbitration was in error and should not have
been granted.
This resolution will also likely result in a net savings in judicial economy and resources for our
appellate courts. By providing expedited and discretionary writ review of all orders on petitions
to compel arbitration, it will reduce the number of appeals that appellate courts are required by
law to hear after full briefing and argument. Appellate courts will be able to promptly review
and dispose of the majority cases where the orders on petitions to compel arbitration are clearly
correct by means of summary denial, as compared to full written opinions required in appeals.
Likewise, appellate courts will have writs with a narrow issue and streamlined record under
consideration, rather than appellate review of orders compelling arbitration as part of an appeal
from a final judgment, which may involve multiple issues and a much larger record that includes
both the arbitration and court proceedings leading to the entry of a final judgment.
While there is a potential that this proposed solution might face preemption challenges under the
FAA, such challenges will likely fail. When “deciding whether the parties agreed to arbitrate a
certain matter (including arbitrability), courts generally…should apply ordinary state-law
principles that govern the formation of contracts.” (Sandquist v. Lebo Automotive Inc., supra, 1
Cal.5th at p. 244.) This resolution would result in a statute that treats the review of orders
compelling arbitration and denying petitions to compel arbitration equally. Accordingly, it is
likely that any such challenge to the proposed statutory change based on preemption would fail.
This resolution is also consistent with current legislative trends recognizing the inequities in how
arbitration clauses create inequities and often give more powerful parties an upper hand,
particularly in the context of employees and consumers. (See, e.g., Stats. 2019, ch. 711, §§ 1-3.)
This resolution preserves the right to have matters decided by arbitration, while ensuring that
parties have equal rights to challenge orders on petitions to compel arbitration, as well as the
means for fast and prompt appellate determination before the parties incur the substantial costs of
arbitration.
There are no similar pending bills, nor any known similar legislation in the last three years.
Therefore, this resolution should be approved in principle.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 1294, to read as follows:
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§ 1294
(1) An aggrieved party may appeal from:
(a) An order dismissing or denying a petition to compel arbitration
(a b) An order dismissing a petition to confirm, correct or vacate an award.
(b c) An order vacating an award unless a rehearing in arbitration is ordered.
(c d) A judgment entered pursuant to this title.
(d e) A special order after final judgment.
(2) An order dismissing, denying or granting a petition to compel arbitration is not an
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appealable order and may be reviewed only by a writ of mandate from the appropriate court of
appeal. An aggrieved party may file a petition for writ of mandate within 20 days after service
of written notice of entry of the court’s order. The superior court may, for good cause, and prior
to the expiration of the initial 20-day period, extend the time for one additional period not to
exceed 10 days.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: Section 1294 provides that an order dismissing a petition to compel arbitration is
immediately appealable while an order granting such a petition is appealable only from the final
judgment. This means that a party who contends that the trial court wrongly denied the petition
can file an immediate appeal and stay all trial court proceedings pending resolution of the appeal
– a process that often takes 1-2 years. In contrast, a party who contends that the trial court
wrongly granted a petition must first expend significant time and money to arbitrate the case to
conclusion and then appeal from the final judgment. While a party disputing arbitration may file
a petition for writ of mandate from the order, writ review is extraordinary and rarely granted.
The disparity in section 1294 has created an uneven playing field and disadvantaged parties who
oppose the applicability or enforceability of arbitration agreements. This inequity is particularly
troubling because mandatory arbitration agreements are now commonplace and impact an
increasing number of employees and consumers who are in far weaker positions than their
opponents to withstand the higher burden placed on them by section 1294.
The Solution: The Legislature should treat orders denying and granting petitions to compel
arbitration the same by providing for their exclusive review by way of a statutory writ. While
statutory writs, like common law writs, are discretionary, reviewing courts are more inclined to
grant statutory writs on the ground that the Legislature has recognized that writ relief is
warranted in these circumstances.
A statutory writ is warranted here because arbitrability is a critical question which should
be and can be conclusively resolved soon after a lawsuit is filed. The question regarding which
forum -- the court or arbitration -- is appropriate for resolving a dispute should be conclusively
resolved before the parties devote substantial resources and time to a forum which may end up
being deemed inappropriate. Furthermore, there is no reason to delay the court of appeal’s
determination because the briefs and evidence filed in support and opposition to the motion to
compel arbitration provide the court with all the information necessary for its ruling.
The Legislature has provided for statutory writs in other circumstances where there is
uncertainty regarding the correct forum, for example: an order granting or denying a motion to
change venue (C.C.P. § 400); an order denying a motion to stay or dismiss for inconvenient
forum or a motion to quash service of summons (C.C.P. § 418.10(c)); and any order granting or
denying a motion to disqualify a judge. (C.C.P. § 170.3). Some of these writs are made
expressly exclusive (e.g., C.C.P. § 170.3(d)) and some are treated as an exclusive remedy by the
courts. (See e.g., McCorkle v. City of Los Angeles (1969) 70 Cal.2d 252, 257 [C.C.P. §
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418.10(c)]; Chango Coffee v. Applied Underwriters (2017) 11 Cal.App.5th 1247, 1249 [C.C.P. §
400].)
This resolution is not against mandatory arbitration but rather in favor of resolving any
dispute regarding the application of arbitration agreements evenhandedly and efficiently.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
Assembly Bill No. 1062 (2011-2012 Reg. Sess.); Senate Bill No. 1065 (2015-2016 Reg. Sess.)
AUTHOR AND/OR PERMANENT CONTACT:
Sarvenaz Bahar, Bahar Law Office, 2934 ½ Beverly Glen Circle, No. 517, Los Angeles, CA
90077. sb@baharlaw.com. Tel: 310.246.0567
RESPONSIBLE FLOOR DELEGATE: Sarvenaz Bahar, Esq.
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
BANSDC
The thrust of this Resolution is that arbitrability is a critical question which should be and can be
conclusively resolved soon after a lawsuit is filed, rather than the end of the case after the parties
have spent substantial money in litigation. This resolution is in favor of resolving any dispute
regarding the application of arbitration agreements evenhandedly and efficiently, soon after a
lawsuit is filed. This is all reasonable and practical. However, the Resolution only provides for
20 days to file a Writ of Mandate in the Court of Appeal after the trial court makes a decision on
arbitrability. Twenty days is insufficient time for a lawyer to file a Writ of Mandate and
competently represent all of their clients. Even if filing a Writ of Mandate was a streamlined
process, and it is not, 20 days is not enough time. Yes, other statutes only permit 20 days to file
a Writ. However, because other statutes do not permit enough time to file a Writ is not a
sufficient reason to perpetuate this problem. Therefore, this Resolution should change the
number of days to file a Writ from 20 to at least 30 days after a trial court’s decision on
arbitrability.
OCBA
The Orange County Bar Association opposes this Resolution based on the information known to
the OCBA at this time.
The proposal focuses on taking the right of appeal away from an order dismissing a petition to
compel arbitration. The proponent states writ review should be the exclusive remedy for an order
dismissing a petition to compel arbitration. The proponent states statutory writs are discretionary,
extraordinary and rarely granted.
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There is likely a reason the legislature treats an order dismissing a petition to compel arbitration
differently from an order granting such a petition. An order dismissing a petition to compel
arbitration potentially denies a contractual right and triggers the potential for a greater due
process violation. An order granting such a petition may not trigger the same due process
concerns. We do not judge whether a contractual right outweighs a potentially constitutional
right. There are arguments both ways. However, the basis for the proponent's requested changes
are not compelling.
For example, our Appellate Courts have held when there is an order compelling arbitration, a
writ is appropriate "if the matters ordered arbitrated fall clearly outside the scope of the
arbitration agreement" or if the arbitration "would appear to be unduly time consuming or
expensive." See Zembsch v. Superior Court (2006) 146 CalApp.4th 153, at 1600; Young v RemX,
Inc. (2016) 2 Cal.App.5th 630, at 636.
The latter comment regarding an arbitration that is unduly time consuming or expensive
alleviates the proponent's concern about this issue. This appears to be the thrust of the
proponent's claims of unevenness in the handling of petitions. Our Appellate Courts held writ
relief is available in such an instance.
In addition, our Appellate Courts carved out exceptions where the right to appeal may exist after
an order to compel arbitration. Miranda v Anderson Enters., Inc. (2015) 241 CalApp.4th 196
addresses this issue when the order compelling arbitration "rings the death knell" for class action
claims.
Finally, the appeal is available to preserve a defendant’s rights since a plaintiff gets to choose the
initial forum. Regarding those instances where the legislature provided for a writ as the remedy,
those all involve changing a venue, rather than the underlying court. Going from one court to
another, or from one judge to another, is distinguishable from going from a court to an arbitrator.
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RESOLUTION 01-04-2020
DIGEST
Anti-SLAPP Motions: Exception for Enforcement of No-Contest Clauses in Wills and Trusts
Amends Code of Civil Procedure section 425.17 to provide that petitions brought to enforce a
no-contest clause in a will or trust shall not be subject to a special motion to strike.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasoning:
This resolution amends Code of Civil Procedure section 425.17 to provide that petitions brought to
enforce a no-contest clause in a will or trust shall not be subject to a special motion to strike. This
resolution should be approved in principle because petitions to enforce a no-contest clause against
a beneficiary who contests a will or trust do not fall within the purpose and intent of the
Anti-SLAPP Law, and the Anti-SLAPP Law is contrary to the purpose of the no-contest clause.
The Anti-SLAPP Law was created because the Legislature found that there had been an increase in
lawsuits that were “brought primarily to chill the valid exercise of the constitutional rights of
freedom of speech and petition for the redress of grievances.” (Code Civ. Proc., § 425.16, subd.
(a).) Code of Civil Procedure section 425.16 provides for a “special motion to strike” when a
plaintiff asserts claims against a person “arising from any act of that person in furtherance of the
person’s right of petition or free speech under the United States Constitution or the California
Constitution in connection with a public issue.” (Code Civ. Proc., §425.16, subd. (b)(1).)
The courts have recently found that a petition to enforce a no-contest clause against a beneficiary
who contested the validity of a will or trust is subject to an anti-SLAPP motion. In Urick v. Urick
(2017) 15 Cal.App.5th 1182 (Urick), a beneficiary filed a petition for instructions as to whether the
no-contest clause of the decedent’s trust had been violated after his sister had filed a petition to
reform the trust. The sister filed a special motion to strike the petition under Code of Civil
Procedure section 425.16, which was granted by the probate court. The beneficiary appealed the
probate court’s ruling. The Urick the court stated: “A cause of action arises from a protected
activity under the anti-SLAPP statute if it arises from ‘any written or oral statement or writing
made before a . . . judicial proceedings.’ (Code Civ. Proc., § 425.16, subd. (e)(1).) A ‘contest’ is ‘a
pleading filed with the court by a beneficiary that would result in a penalty under a no-contest
clause, if the no-contest clause is enforced.’ (Prob. Code, § 21310, subd. (a).)” (Urick, at p. 1194.)
The court found that because a petition alleging a violation of the no-contest clause arises from a
pleading filed with the probate court, such petitions were subject to the anti-SLAPP statute. The
court concluded that “although policies underlying the no contest provisions have been carefully
balanced by the Legislature and the anti-SLAPP procedures may impede some of those goals . . .
[t]he language of the anti-SLAPP statute is clear and unambiguous, and it has been applied to other
probate court petitions . . . There may be valid reasons to exempt enforcement of no contest clauses
from the anti-SLAPP statute, but if so, it is for the Legislature to create an exception.” (Id. at p.
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1195.)
Urick was followed in Key v. Tyler (2019) 34 Cal.App.5th 505 (Key), which also concluded that
petitions to enforce a no-contest clause are subject to an anti-SLAPP motion since “the
anti-SLAPP statutory scheme does not create any exception to the anti-SLAPP procedure for
actions to enforce no-contest clauses . . . While Key presents reasonable arguments for why the
anti-SLAPP statute should not apply to actions to enforce no-contest provisions, those arguments
are for the Legislature to consider.” (Key, at p. 518.)
If successful, the beneficiary’s anti-SLAPP motion to a petition to enforce a no-contest clause
would result in an early dismissal of the petition, which is contrary to the purpose of the no-contest
clause. The purpose of the no-contest clause is to promote public policies for honoring the intent of
the transferor’s estate plan by discouraging litigation from a beneficiary whose expectations are
frustrated. Because of the holdings in Urick and Key, an exception should be added to Code of
Civil Procedure, section 425.17, so that petitions to enforce no-contest clauses in estate planning
documents are not subject to the Anti-SLAPP Law. This resolution would provide that exception.
Therefore, this resolution should be approved in principle.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 425.17 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21

§ 425.17
(a) The Legislature finds and declares that there has been a disturbing abuse of Section
425.16, the California Anti-SLAPP Law, which has undermined the exercise of the constitutional
rights of freedom of speech and petition for the redress of grievances, contrary to the purpose and
intent of Section 425.16. The Legislature finds and declares that it is in the public interest to
encourage continued participation in matters of public significance, and that this participation
should not be chilled through abuse of the judicial process or Section 425.16.
(b) Section 425.16 does not apply to any action brought solely in the public interest or on
behalf of the general public if all of the following conditions exist:
(1) The plaintiff does not seek any relief greater than or different from the relief sought for
the general public or a class of which the plaintiff is a member. A claim for attorney's fees, costs, or
penalties does not constitute greater or different relief for purposes of this subdivision.
(2) The action, if successful, would enforce an important right affecting the public interest,
and would confer a significant benefit, whether pecuniary or nonpecuniary, on the general public
or a large class of persons.
(3) Private enforcement is necessary and places a disproportionate financial burden on the
plaintiff in relation to the plaintiff's stake in the matter.
(c) Section 425.16 does not apply to any cause of action brought against a person primarily
engaged in the business of selling or leasing goods or services, including, but not limited to,
insurance, securities, or financial instruments, arising from any statement or conduct by that
person if both of the following conditions exist:
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22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51

(1) The statement or conduct consists of representations of fact about that person's or a
business competitor's business operations, goods, or services, that is made for the purpose of
obtaining approval for, promoting, or securing sales or leases of, or commercial transactions in, the
person's goods or services, or the statement or conduct was made in the course of delivering the
person's goods or services.
(2) The intended audience is an actual or potential buyer or customer, or a person likely to
repeat the statement to, or otherwise influence, an actual or potential buyer or customer, or the
statement or conduct arose out of or within the context of a regulatory approval process,
proceeding, or investigation, except where the statement or conduct was made by a telephone
corporation in the course of a proceeding before the California Public Utilities Commission and is
the subject of a lawsuit brought by a competitor, notwithstanding that the conduct or statement
concerns an important public issue.
(d) Subdivisions (b) and (c) do not apply to any of the following:
(1) Any person enumerated in subdivision (b) of Section 2 of Article I of the California
Constitution or Section 1070 of the Evidence Code, or any person engaged in the dissemination of
ideas or expression in any book or academic journal, while engaged in the gathering, receiving, or
processing of information for communication to the public.
(2) Any action against any person or entity based upon the creation, dissemination,
exhibition, advertisement, or other similar promotion of any dramatic, literary, musical, political,
or artistic work, including, but not limited to, a motion picture or television program, or an article
published in a newspaper or magazine of general circulation.
(3) Any nonprofit organization that receives more than 50 percent of its annual revenues
from federal, state, or local government grants, awards, programs, or reimbursements for services
rendered.
(e) Section 425.16 does not apply to proceedings to enforce no contest clauses in estate
plans.
(ef) If any trial court denies a special motion to strike on the grounds that the action or
cause of action is exempt pursuant to this section, the appeal provisions in subdivision (i) of
Section 425.16 and paragraph (13) of subdivision (a) of Section 904.1 do not apply to that action or
cause of action.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS
The Problem: Presently, pursuant to statute and case law, if a beneficiary files a petition to enforce
a no contest clause in valid estate plan, such petition is subject to the anti-SLAPP statute. For
example, if someone files a petition to invalidate an estate plan based on capacity, undue influence,
etc., and loses, the no contest clause would apply to disallow inheritance by the beneficiary who
brought the action to invalidate. To enforce the no contest clause, a petition to determine that the
no contest clause applies would be filed. This petition is subject to the California anti-SLAPP
statute.
Pursuant to the anti-SLAPP statute, Code of Civil Procedure (C.C.P) section 425.16, a
moving party must establish that the claim at issue arises from free speech or petitioning activity
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protected by C.C.P. section 425.16. An “act in furtherance of a person’s right of petition or free
speech under the United States or California Constitution in connection with a public issue
includes: (1) any written or oral statement or writing made before a legislative, executive, or
judicial proceeding, or any other official proceeding authorized by law.”
A “no contest clause” is a provision in an otherwise valid instrument that, if enforced,
would penalize a beneficiary for filing a pleading in any court. (Probate Code § 21310(c).) In
essence, any beneficiary trying to enforce a no contest clause and fulfill the Trustor’s intent, will
be subject to an anti-SLAPP proceeding since no exception has been made to C.C.P. section
425.16.
C.C.P. section 425.17 was enacted to except certain proceedings after it became apparent
that there was an abuse of C.C.P. § 425.16.
In Urick v. Urick (2017) 15 Cal.App.5th 1182, the court applied the anti-SLAPP statute in
connection with a will contest petition filed by a beneficiary alleging fraud. The court stated,
“there may be valid reasons to exempt enforcement of no contest clauses from the anti-SLAPP
statute, but if so, it is for the Legislature to create an exception.”
The Solution: This resolution will permit beneficiaries to enforce valid trust provisions and the
intent of Trustors relating to no contest clauses without there being subject to an anti-SLAPP
proceeding each and every time such petition for enforcement is filed.
CURRENT OR PRIOR RELATED LEGISLATION
Not known.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Nikki P. Miliband of Good Wildman, 19000
MacArthur Boulevard, Suite 575, Irvine, CA 92612, nmiliband@goodwildman.com, (949 )
955-1100; Joel S. Miliband of Brown Rudnick LLP, 2211 Michelson Dr., Seventh Floor, Irvine,
CA 92612, jmiliband@brownrudnick.com; 949-752-7100.
RESPONSIBLE FLOOR DELEGATE: Nikki P. Miliband, Esq.
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
TEXCOM
APPROVE IN PRINCIPLE
This Resolution proposes to make Anti-SLAPP motions inapplicable to proceedings to enforce
no-contest clauses.
TEXCOM approves this Resolution in principle. TEXCOM agrees that making Anti-SLAPP
motions inapplicable to proceedings to enforce no-contest clauses is appropriate.
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RESOLUTION 01-05-2020
DIGEST
Notices to Consumer: Service of Notice on Personal Representative or Trustee
Amends Code of Civil Procedure section 1985.3 to provide that a notice to consumer may be
served on a deceased consumer’s personal representative or trustee.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolutions 05-05-2014 and 03-12-2008, which were disapproved, and Resolutions
11-09-2005 and 03-05-2008, which were withdrawn.
Reasons:
This resolution amends Code of Civil Procedure section 1985.3 to provide that a notice to
consumer may be served on a deceased consumer’s personal representative or trustee. This
resolution should be disapproved because a personal representative or trustee may not exist, may
not be readily ascertainable, and a death certificate may not be obtainable by the subpoenaing
party, and as such the proposed requirement would create an undue burden on the subpoenaing
party without solving challenges with serving consumer notice.
Under current law, when a party seeks the production of a consumer’s personal records, a Notice
to Consumer must be served on that consumer that they are made aware of the production
request and have an opportunity to object to the production of private records. (Code Civ. Proc.,
§ 1985.3.) Service of the subpoenas must be timed properly so that a witness is given sufficient
time to gather the records for production (Code Civ. Proc., § 2020.220, subd. (a)), and with
sufficient time for service of the Notice to Consumer so that the consumer has the required notice
and opportunity to object before the witness produces the records (Code Civ. Proc., §§ 1985.3,
subd. (b), and 2025.270, subd. (c)). This timing also allows the subpoenaed witness an
opportunity to contact the consumer directly to determine whether there are any objections to the
requested production. However, current law is silent as to how service of the Notice to
Consumer is to be accomplished when the consumer is deceased.
The resolution’s suggested solution is to specify that “if the consumer is deceased and a copy of
the consumer’s death certificate is provided to the witness,” then the Notice to Consumer (and
the related required documents) are to be served on the deceased consumer’s personal
representative or trustee.
However, there are several problems with the proposed solution. First, the subpoenaing party
may not be among those persons entitled to obtain a death certificate for the deceased consumer
and therefore could not comply with the first proposed requirement. Second, there may not be a
personal representative appointed, since a probate case may not have been opened. Third, in
instances where the consumer established a trust, unless the trust was recorded (and even if
recorded, the trust may have been amended and a substitute trustee appointed), it would be
difficult, if not impossible, for the subpoenaing party to identify the trustee. Fourth, this solution
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would not give the subpoenaing party the option to serve the Notice to Consumer on a deceased
consumer’s successor(s) in interest who can more easily be ascertained and who would have a
vested interest in raising privacy objections on behalf of the deceased consumer. Accordingly,
this proposed solution creates an extra burden on the subpoenaing party without an easy means
of identifying who should be served with the Notice to Consumer.
Therefore, this resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 1985.3 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

§ 1985.3
(a) For purposes of this section, the following definitions apply:
(1) “Personal records” means the original, any copy of books, documents, other writings,
or electronically stored information pertaining to a consumer and which are maintained by any
“witness” which is a physician, dentist, ophthalmologist, optometrist, chiropractor, physical
therapist, acupuncturist, podiatrist, veterinarian, veterinary hospital, veterinary clinic,
pharmacist, pharmacy, hospital, medical center, clinic, radiology or MRI center, clinical or
diagnostic laboratory, state or national bank, state or federal association (as defined in Section
5102 of the Financial Code ), state or federal credit union, trust company, anyone authorized by
this state to make or arrange loans that are secured by real property, security brokerage firm,
insurance company, title insurance company, underwritten title company, escrow agent licensed
pursuant to Division 6 (commencing with Section 17000) of the Financial Code or exempt from
licensure pursuant to Section 17006 of the Financial Code , attorney, accountant, institution of
the Farm Credit System, as specified in Section 2002 of Title 12 of the United States Code , or
telephone corporation which is a public utility, as defined in Section 216 of the Public Utilities
Code , or psychotherapist, as defined in Section 1010 of the Evidence Code , or a private or
public preschool, elementary school, secondary school, or postsecondary school as described in
Section 76244 of the Education Code .
(2) “Consumer” means any individual, partnership of five or fewer persons, association,
or trust which has transacted business with, or has used the services of, the witness or for whom
the witness has acted as agent or fiduciary.
(3) “Subpoenaing party” means the person or persons causing a subpoena duces tecum to
be issued or served in connection with any civil action or proceeding pursuant to this code, but
shall not include the state or local agencies described in Section 7465 of the Government Code ,
or any entity provided for under Article VI of the California Constitution in any proceeding
maintained before an adjudicative body of that entity pursuant to Chapter 4 (commencing with
Section 6000 ) of Division 3 of the Business and Professions Code.
(4) “Deposition officer” means a person who meets the qualifications specified in Section
2020.420 .
(b) Prior to the date called for in the subpoena duces tecum for the production of personal
records, the subpoenaing party shall serve or cause to be served on the consumer whose records
are being sought a copy of the subpoena duces tecum, of the affidavit supporting the issuance of
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the subpoena, if any, and of the notice described in subdivision (e), and proof of service as
indicated in paragraph (1) of subdivision (c). This service shall be made as follows:
(1) To the consumer personally, or at his or her last known address, or in accordance with
Chapter 5 (commencing with Section 1010) of Title 14 of Part 3, or, if he or she is a party, to his
or her attorney of record. If the consumer is a minor, service shall be made on the minor's
parent, guardian, conservator, or similar fiduciary, or if one of them cannot be located with
reasonable diligence, then service shall be made on any person having the care or control of the
minor or with whom the minor resides or by whom the minor is employed, and on the minor if
the minor is at least 12 years of age.
(2) Not less than 10 days prior to the date for production specified in the subpoena duces
tecum, plus the additional time provided by Section 1013 if service is by mail.
(3) At least five days prior to service upon the custodian of the records, plus the
additional time provided by Section 1013 if service is by mail.
(c) Prior to the production of the records, the subpoenaing party shall do either of the
following:
(1) Serve or cause to be served upon the witness a proof of personal service or of service
by mail attesting to compliance with subdivision (b).
(2) Furnish the witness a written authorization to release the records signed by the
consumer or by his or her attorney of record. The witness may presume that any attorney
purporting to sign the authorization on behalf of the consumer acted with the consent of the
consumer, and that any objection to release of records is waived.
(d) A subpoena duces tecum for the production of personal records shall be served in
sufficient time to allow the witness a reasonable time, as provided in Section 2020.410 , to locate
and produce the records or copies thereof.
(e) Every copy of the subpoena duces tecum and affidavit, if any, served on a consumer
or his or her attorney in accordance with subdivision (b) shall be accompanied by a notice, in a
typeface designed to call attention to the notice, indicating that (1) records about the consumer
are being sought from the witness named on the subpoena; (2) if the consumer objects to the
witness furnishing the records to the party seeking the records, the consumer must file papers
with the court or serve a written objection as provided in subdivision (g) prior to the date
specified for production on the subpoena; ?and (3) if the party who is seeking the records will
not agree in writing to cancel or limit the subpoena, an attorney should be consulted about the
consumer's interest in protecting his or her rights of privacy. If a notice of taking of deposition is
also served, that other notice may be set forth in a single document with the notice required by
this subdivision.
(f) A subpoena duces tecum for personal records maintained by a telephone corporation
which is a public utility, as defined in Section 216 of the Public Utilities Code , shall not be valid
or effective unless it includes a consent to release, signed by the consumer whose records are
requested, as required by Section 2891 of the Public Utilities Code .
(g) Any consumer whose personal records are sought by a subpoena duces tecum and
who is a party to the civil action in which this subpoena duces tecum is served may, prior to the
date for production, bring a motion under Section 1987.1 to quash or modify the subpoena duces
tecum. Notice of the bringing of that motion shall be given to the witness and deposition officer
at least five days prior to production. The failure to provide notice to the deposition officer shall
not invalidate the motion to quash or modify the subpoena duces tecum but may be raised by the
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deposition officer as an affirmative defense in any action for liability for improper release of
records.
Any other consumer or nonparty whose personal records are sought by a subpoena duces
tecum may, prior to the date of production, serve on the subpoenaing party, the witness, and the
deposition officer, a written objection that cites the specific grounds on which production of the
personal records should be prohibited.
No witness or deposition officer shall be required to produce personal records after
receipt of notice that the motion has been brought by a consumer, or after receipt of a written
objection from a nonparty consumer, except upon order of the court in which the action is
pending or by agreement of the parties, witnesses, and consumers affected.
The party requesting a consumer's personal records may bring a motion under Section
1987.1 to enforce the subpoena within 20 days of service of the written objection. The motion
shall be accompanied by a declaration showing a reasonable and good faith attempt at informal
resolution of the dispute between the party requesting the personal records and the consumer or
the consumer's attorney.
(h) Upon good cause shown and provided that the rights of witnesses and consumers are
preserved, a subpoenaing party shall be entitled to obtain an order shortening the time for service
of a subpoena duces tecum or waiving the requirements of subdivision (b) where due diligence
by the subpoenaing party has been shown.
(i) Nothing contained in this section shall be construed to apply to any subpoena duces
tecum which does not request the records of any particular consumer or consumers and which
requires a custodian of records to delete all information which would in any way identify any
consumer whose records are to be produced.
(j) This section shall not apply to proceedings conducted under Division 1 (commencing
with Section 50), Division 4 (commencing with Section 3200), Division 4.5 (commencing with
Section 6100), or Division 4.7 (commencing with Section 6200), of the Labor Code.
(k) Failure to comply with this section shall be sufficient basis for the witness to refuse to
produce the personal records sought by a subpoena duces tecum.
(l) If the subpoenaing party is the consumer, and the consumer is the only subject of the
subpoenaed records, notice to the consumer, and delivery of the other documents specified in
subdivision (b) to the consumer, is not required under this section.
(m) If the consumer is deceased and a copy of the consumer’s death certificate is
provided to the witness, notice to the consumer, and delivery of the other documents specified in
subdivision (b) to the consumer, shall be provided to the deceased consumer’s personal
representative or to the trustee of the deceased consumer’s trust.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Probate Attorneys of San Diego
STATEMENT OF REASONS
The Problem: Generally the right of privacy dies with a person. (Hendrickson v. California
Newspapers, Inc. (1975) 48 Cal.App.3d 59; James v. Screen Gems, Inc. (1959) 174 Cal.App.2d
650.) But as to a decedent’s medical records, California law also provides that the physicianpatient and psychotherapist-patient privileges survive after patient’s death in same fashion as
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attorney-client privilege as long as there is a personal representative in place (Evid Code §§993994; 1013-1014)
It is thus unclear whether (or to whom) a subpoenaing party needs to provide a notice to
consumer when the consumer is deceased. Adding to the confusion, Code of Civil Procedure
§1985.3 is silent on whether a notice to consumer is required (and if so, who it should be sent to)
where a consumer is deceased. Moreover, in practice, some witnesses accept a notice to
consumer sent to a trustee—while others insist on a notice to consumer being sent to a personal
representative (even though in the majority of post-death cases, there is no need for a probate
proceeding and thus there is never any personal representative in place). This causes confusion
and creates an unnecessary layer of cost and delay—which the proposed amendment will
resolve.
The Solution: The proposed amendment will eliminate the confusion during discovery regarding
service of a Notice to Consumer when the consumer is deceased by providing that if a consumer
is deceased and a copy of the consumer’s death certificate is provided to the witness, then notice
to the consumer, and delivery of the other documents specified in subdivision (b) of Section
1985.3 to the consumer, shall be provided to the deceased consumer’s personal representative or
to the trustee of the deceased consumer’s trust. In addition to eliminating the confusion that
currently exists, this Resolution will remove the unnecessary layer of cost and delay associated
with opening a probate proceeding for the appointment of a personal representative for the sole
and limited purpose of having someone in place to receive notices to consumer during litigation
when the consumer whose records are being sought is deceased.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None
AUTHOR AND/OR PERMANENT CONTACT:
Gina D. Stein, 4350 La Jolla Village Dr., Suite 350, San Diego CA 92122, voice 858-750-3580,
fax 858-750-3581, email gstein@goodwinbrownlaw.com
RESPONSIBLE FLOOR DELEGATE: Gina D. Stein
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
BANSDC
While this resolution does attempt to solve the difficult problem of who is to receive a Notice to
Consumer when the “consumer” is deceased, it is too limited in scope. Not all decedents have
either a personal representative or a trustee, and indeed many do not, and finding such person
and their address continues to be problematic. If there is no personal representative or trustee,
the added language requires the very thing the amendment is designed to avoid, and will require
someone to open a probate to appoint a personal representative to receive the Notice so
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documents can be obtained. This issue could be cured by an amendment adding the term
“successor in interest” as that phrase is defined in Code of Civil Procedure § 377.11.
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RESOLUTION 01-06-2020
DIGEST
Settlements: Retention of Jurisdiction for Enforcement of Settlement
Amends Code of Civil Procedure section 664.6 to allow the court, upon written request of
counsel, to retain jurisdiction over enforcement of a settlement after a dismissal has been entered.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
The resolution is similar to 13-10-2009, which was approved in principle.
Reasons:
This resolution amends Code of Civil Procedure section 664.6 to allow the court, upon written
request of counsel, to retain jurisdiction over enforcement of a settlement after a dismissal has
been entered. This resolution should be disapproved because jurisdictional matters, especially
where a judgment may be entered, is weighty enough to require a party’s signature supporting
the request, rather than merely establishing it based upon the request of a lawyer.
Current law requires a two-step process for the court to retain jurisdiction over a concluded case.
First, the parties, themselves, in their signed settlement agreement, or on the record, must request
that the court retain jurisdiction. Second, the court must issue an order reserving jurisdiction. In
the past, counsel simply added a reservation of jurisdiction on the Judicial Council’s Request for
Dismissal form. But, in Mesa RHF Partners, LLP v. City of Los Angeles (2019) 33 Cal.App.5th
913, 918, the court rejected this procedure. It ruled that jurisdiction for purposes of enforcing a
settlement is only met by either filing (a) a stipulation requesting the court retain jurisdiction
with a copy of the signed settlement, or (b) a stipulation signed by the parties, themselves
requesting the court retain jurisdiction for purposes of enforcing the settlement.
The resolution removes the requirement that the request to retain jurisdiction be signed by the
parties. It would instead allow the court to retain jurisdiction for enforcing the settlement if prior
to the entry of dismissal any party, or attorney, makes the request on behalf of all parties to the
settlement.
This modification does not resolve the concerns set out in the Mesa RHF Partners, LLP case.
First, the resolution refers to a “prescribed form.” The Mesa court found that the “prescribed
form” should be the very Stipulation and Order that the resolution seeks to avoid. (Id. at p. 918.)
Second, and more worrisome, is that the resolution permits one side to make this request without
the consent of the other side. The settlement agreement, which is the agreement of the parties and
must be signed by the parties, may be silent on the issue of retaining jurisdiction, whether by
intention or inadvertence. The resolution would permit the attorney for one side or the other to
unilaterally request that the court retain jurisdiction. This is contrary to the requirement that the
parties make the request to retain jurisdiction, and that that request be made before dismissal.
(Wackeen v. Malis (2002) 97 Cal.App.4th 429, 440.)
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Notably, this resolution is similar to Assembly Bill 2723 (Chiu) (2019-2020 Reg. Sess.), a bill
now pending in the state Assembly, and Senate Bill 1105 (Umberg) (2019-2020 Reg. Sess.), a
bill now pending in the state Senate. However, while AB 2723 would allow attorneys to stipulate
to enforcing settlement by entry of judgment, the parties would still be required to agree to the
settlement and any retention of jurisdiction by the court. Similarly, while SB 1105 has different
provisions, but still requires the stipulation by the parties themselves.
Therefore, this resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend California Code of Civil Procedure Section 664.6, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12

§ 664.6
If parties to pending litigation stipulate, in a writing signed by the parties outside the
presence of the court or orally before the court, for settlement of the case, or part thereof, the
court, upon motion, may enter judgment pursuant to the terms of the settlement. If requested by
the parties, the court may retain jurisdiction over the parties to enforce the settlement until
performance in full of the terms of the settlement. If a request of the parties for retention of
jurisdiction is made by any party or any party’s attorney of record, who makes the request on
behalf of all settling parties and so represents to the court via a prescribed form or other signed
statement filed with the court, then the court shall retain jurisdiction over the settling parties to
enforce the settlement until performance in full of the terms of the settlement. A request by a
party or its counsel for retention of jurisdiction under this section must be made at or before the
time the request for dismissal is filed with the court.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Roger Rosen, Marian Fraigun, Leslie Shear, Erin Joyce, Caroline Vincent,
Alice Graham, Zein Obagi, Alice Graham, Matthew Norris, Howard Gould, Nancy Gray,
Mohamad Ahmad, Carolin K. Shining
STATEMENT OF REASONS
The Problem: Recent case law (Satya v. Chu (2017) 17 Cal.App.5th 960) and strictly interprets
CCP Section 664.6 such that a court’s entry of the standard Request for Dismissal form does
neither creates nor constitutes retention of jurisdiction over matters for post-dismissal settlement
enforcement. (See also Mesa RHF Partners, LLP v. City of Los Angeles (2019) 33 Cal.App.5th
913 (2019). It is generally impractical for settling parties to appear in court to orally request the
retention of jurisdiction. As a result, counsel by settling parties have been forced to create a
separate stipulation that is appended to the standard Request for Dismissal Judicial Council form.
This creates an extra step for litigants and extra paperwork for the courts. Such extra work runs
counter to both the policy of encouraging early settlement of litigation, and to access to justice
through simplicity.
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The Solution: The proposed language returns the law to the custom and practice as to how the
court retains jurisdiction by simple request rather than a formal stipulation. This avoids the
burdens implemented by the strict interpretation of CCP 664.6 in the Satya and Mesa cases.
Indeed, these requests could be very simply effectuated by a modification of the CIV-100
Judicial Council form to attest that all parties request such retention. A simple “check box” with
appropriate language could be used – something that the Judicial Council does not have the
authority to do in light of the recent opinions. This simple revision of the law will simplify and
encourage settlements, a primary public policy goal of the California judicial process.
IMPACT STATEMENT
This resolution will overturn those portions of Satya v. Chu (2017) 17 Cal.App.5th 960 (2017)
and Mesa RHF Partners, LLP v. City of Los Angeles (2019) 33 Cal.App.5th 913 which overly
strictly interpret CCP Section 664.6. The amendments will return the law to the manner in which
litigants have practiced since at far back as 1995 when CCP Section 664.6 was adopted.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT:
Carolin K. Shining, Shining Law Firm, 8611 Washington Blvd., Culver City, CA 90232, 310490-4383; carolin@shininglawfirm.com
RESPONSIBLE FLOOR DELEGATE: Carolin K. Shining (and if not present, then Erin
Joyce).
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
BANSDC
This resolution does not solve the problem of requiring two documents – a written settlement
agreement and a separate Stipulation and Order retaining jurisdiction by the Court—in order for
the Court to retain jurisdiction to enforce a settlement. Moreover, the resolution as written
permits only one attorney to make a request—and the resolution is unclear whether that request
may be orally made to the Court. The current procedure as articulated in Mesa RHF Partners,
LLP v. City of Los Angeles (2019) 33 Cal.App.5th 913, is relatively simple and sets a clear
procedure for reserving jurisdiction. This resolution should be disapproved.
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RESOLUTION 02-01-2020
DIGEST
Homeowners’ Associations: Election Length and Write-in Candidates
Amends Civil Code sections 5105 and 5115 to reduce the time for homeowners’ associations’
elections from 90 days to 60 days, and to require that all write-in candidates be qualified.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Civil Code sections 5105 and 5115 to reduce the time for homeowners’
associations’ elections from 90 days to 60 days, and to require that all write-in candidates be
qualified. This resolution should be disapproved because the elimination of the 30-day time
period to review a candidate list may deny potential candidates an opportunity to dispute the
candidate list with the inspector(s) before ballots are sent to members.
Current law allows for write-in candidates for homeowners’ associations’ elections, which
permits candidates to be elected even if they missed the deadline for submitting a nomination.
(Civ. Code, § 5105, subd. (f).) Current law requires that at least 30 days prior to ballots being
distributed in any homeowners’ associations’ election, a general notice must be provided to
members, unless individual notice has been requested, which includes the date and time for
ballots to be returned, the date and time of the meeting at which the ballots will be counted, the
procedure and deadline for submitting a nomination, the list of names that will appear on the
ballot, and the list of voters. (Civ. Code, § 5115, subd. (b).) As of January 1, 2020, current law
also requires ballots and a copy of the election rules to be delivered to each member of an
association at least 30 days before an election. (Civ. Code, § 5115, subd. (c).)
This resolution would require that notice of when and how voting will take place, and the list of
candidates’ names, be provided along with the ballot itself, rather than separately providing a
general notice at least 30 days before the ballot is provided to members. These changes would
essentially provide each member of an association with the notice and ballot together and thereby
shorten the time-period of election by 30 days. In addition to limiting members’ opportunity to
vote, shortening this time-frame could prevent potential candidates an opportunity to dispute the
candidate list with the inspector(s) before ballots are sent to members. This resolution also seeks
to confirm that write-in candidates for an election must still be qualified at the time of the
election, according to applicable law and the governing documents of the association.
This resolution is similar to Senate Bill 323 (Wieckowski) (2019-2020 Reg. Sess.), which passed
the Legislature and was signed by the Governor on October 12, 2019. (Civ. Code, § 5115.) That
bill amended Civil Code section 5115 to require associations, effective January 1, 2020, to
provide general notice of the procedure and deadline for submitting a nomination as a candidate
at least 30 days before the deadline for submitting the nomination. (Civ. Code, § 5115, subd. (a).)
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The bill’s author incorporated the time period to ensure voting rights for members are preserved
and that association boards could not prevent candidates from running who otherwise would be
qualified. (Sen. Com. on Housing, Analysis of Sen. Bill No. 323 (2019-2020 Reg. Sess.) as
amended Apr. 9, 2019.)
The proponents of SB 323 asserted that “incumbent boards have seized upon this discretion to
undermine the democratic function of the elections by, among other things, disqualifying
members from running for the board, limiting members’ ability to vote, and rigging the balloting
procedures.” (Sen. Com. on Judiciary, Analysis of Sen. Bill No. 323 (2019-2020 Reg. Sess.)
April 2, 2019, p. 1.) The proponents of SB 323 further reported “numerous incidents in which
HOA members were left unaware that any election was taking place. As a result, these members
could not run for the board or voice much of an opinion in the governance of the association.”
(Id. at p. 12.)
This resolution seeks to undo the changes to the time period effected by the passage of SB 323.
These changes became law this year and there no evidence that the newly enacted law has caused
harm necessitating further amendment. While it is understandable that there may be some benefit
to reducing the overall time required to hold an election, members of an association who may be
interested in running for the board would be limited in seeking nomination if they were not
aware of the election until a ballot was received. The requirement of an additional 30 days
enacted by SB 323 acts as a stopgap to help ensure those who are qualified can be added to the
candidate list. That additional time also assists in addressing concerns about candidates being
qualified for election.
Therefore, this resolution should be disapproved.
This resolution is related to Resolution 02-02-2020.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code sections 5105 and 5115 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13

§ 5105
(a) An association shall adopt operating rules in accordance with the procedures
prescribed by Article 5 (commencing with Section 4340) of Chapter 3, that do all of the
following:
(1) Ensure that if any candidate or member advocating a point of view is provided access
to association media, newsletters, or internet websites during a campaign, for purposes that are
reasonably related to that election, equal access shall be provided to all candidates and members
advocating a point of view, including those not endorsed by the board, for purposes that are
reasonably related to the election. The association shall not edit or redact any content from these
communications, but may include a statement specifying that the candidate or member, and not
the association, is responsible for that content.
(2) Ensure access to the common area meeting space, if any exists, during a campaign, at
no cost, to all candidates, including those who are not incumbents, and to all members
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14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58

advocating a point of view, including those not endorsed by the board, for purposes reasonably
related to the election.
(3) Specify the qualifications for candidates for the board and any other elected position,
subject to subdivision (b), and procedures for the nomination of candidates, consistent with the
governing documents. A nomination or election procedure shall not be deemed reasonable if it
disallows any member from nominating themself for election to the board.
(4) Specify the voting power of each membership, the authenticity, validity, and effect of
proxies, and the voting period for elections, including the times at which polls will open and
close, consistent with the governing documents.
(5) Specify a method of selecting one or three independent third parties as inspector or
inspectors of elections utilizing one of the following methods:
(A) Appointment of the inspector or inspectors by the board.
(B) Election of the inspector or inspectors by the members of the association.
(C) Any other method for selecting the inspector or inspectors.
(6) Allow the inspector or inspectors to appoint and oversee additional persons to verify
signatures and to count and tabulate votes as the inspector or inspectors deem appropriate,
provided that the persons are independent third parties.
(7) Require retention of, as association election materials, both a candidate registration
list and a voter list. The voter list shall include name, voting power, and either the physical
address of the voter’s separate interest, the parcel number, or both. The mailing address for the
ballot shall be listed on the voter list if it differs from the physical address of the voter’s separate
interest or if only the parcel number is used. The association shall permit members to verify the
accuracy of their individual information on both lists at least 30 days before the ballots are
distributed. The association or member shall report any errors or omissions to either list to the
inspector or inspectors who shall make the corrections within two business days.
(b) An association shall disqualify a person from a nomination as a candidate for not
being a member of the association at the time of the nomination.
(1) This subdivision does not restrict a developer from making a nomination of a
nonmember candidate consistent with the voting power of the developer as set forth in the
regulations of the Department of Real Estate and the association’s governing documents.
(2) If title to a separate interest parcel is held by a legal entity that is not a natural person,
the governing authority of that legal entity shall have the power to appoint a natural person to be
a member for purposes of this article.
(c) Through its bylaws or election operating rules adopted pursuant to subdivision (a) of
Section 5105 only, an association may disqualify a person from nomination as a candidate
pursuant to any of the following:
(1) Subject to paragraph (2) of subdivision (d), an association may require a nominee for
a board seat, and a director during their board tenure, to be current in the payment of regular and
special assessments, which are consumer debts subject to validation. If an association requires a
nominee to be current in the payment of regular and special assessments, it shall also require a
director to be current in the payment of regular and special assessments.
(2) An association may disqualify a person from nomination as a candidate if the person,
if elected, would be serving on the board at the same time as another person who holds a joint
ownership interest in the same separate interest parcel as the person and the other person is either
properly nominated for the current election or an incumbent director.
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(3) An association may disqualify a nominee if that person has been a member of the
association for less than one year.
(4) An association may disqualify a nominee if that person discloses, or if the association
is aware or becomes aware of, a past criminal conviction that would, if the person was elected,
either prevent the association from purchasing the fidelity bond coverage required by Section
5806 or terminate the association’s existing fidelity bond coverage.
(d) An association may disqualify a person from nomination for nonpayment of regular
and special assessments, but may not disqualify a nominee for nonpayment of fines, fines
renamed as assessments, collection charges, late charges, or costs levied by a third party. The
person shall not be disqualified for failure to be current in payment of regular and special
assessments if either of the following circumstances is true:
(1) The person has paid the regular or special assessment under protest pursuant to
Section 5658.
(2) The person has entered into a payment plan pursuant to Section 5665.
(e) An association shall not disqualify a person from nomination if the person has not
been provided the opportunity to engage in internal dispute resolution pursuant to Article 2
(commencing with Section 5900) of Chapter 10.
(f) Notwithstanding any other law, through its bylaws or election operating rules adopted
pursuant to subdivision (a) of Section 5105 only, an association may provide for the nomination
of candidates from the floor of membership meetings or nomination by any other
manner. Those Such bylaws or election operating rules may permit write-in candidates for
ballots, subject to the requirement that each candidate is qualified at the time of the election,
according to applicable law and the governing documents.
(g) Notwithstanding any other law, the rules adopted pursuant to this section shall do all
of the following:
(1) Prohibit the denial of a ballot to a member for any reason other than not being a
member at the time when ballots are distributed.
(2) Prohibit the denial of a ballot to a person with general power of attorney for a
member.
(3) Require the ballot of a person with general power of attorney for a member to be
counted if returned in a timely manner.
(4) Require the inspector or inspectors of elections to deliver, or cause to be delivered, at
least 30 days before an election, to each member both all of the following documents:
(A) The ballot or ballots.
(B) The election notice, as required by section 5115.
(C) A copy of the election operating rules. Delivery of the election operating rules may
be accomplished by either of the following methods:
(i) Posting the election operating rules to an internet website and including the
corresponding internet website address on the ballot together with the phrase, in at least 12-point
font: “The rules governing this election may be found here:”
(ii) Individual delivery.
(h) Election operating rules adopted pursuant to this section shall not be amended less
than 90 days prior to an election.
§ 5115
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(a) An association shall provide general notice of the procedure and deadline for
submitting a nomination at least 30 days before any deadline for submitting a nomination.
Individual notice shall be delivered pursuant to Section 4040 if individual notice is requested by
a member.
(b) An association shall provide general notice of all of the following at least 30 days
before the ballots are distributedA notice with the following information shall be distributed
with each ballot:
(1) The date and time by which, and the physical address where, ballots are to be returned
by mail or handed to the inspector or inspectors of elections.
(2) The date, time, and location of the meeting at which ballots will be counted.
(3) The list of all candidates’ names that will appear on the ballot.
(4) Individual notice of the above paragraphs shall be delivered pursuant to Section 4040
if individual notice is requested by a member.
(c) Ballots and two preaddressed envelopes with instructions on how to return ballots
shall be mailed by first-class mail or delivered by the association to every member not less than
30 days prior to the deadline for voting. In order to preserve confidentiality, a voter may not be
identified by name, address, or lot, parcel, or unit number on the ballot. The association shall use
as a model those procedures used by California counties for ensuring confidentiality of vote by
mail ballots, including all of the following:
(1) The ballot itself is not signed by the voter, but is inserted into an envelope that is
sealed. This envelope is inserted into a second envelope that is sealed. In the upper left-hand
corner of the second envelope, the voter shall sign the voter’s name, indicate the voter’s name,
and indicate the address or separate interest identifier that entitles the voter to vote.
(2) The second envelope is addressed to the inspector or inspectors of elections, who will
be tallying the votes. The envelope may be mailed or delivered by hand to a location specified by
the inspector or inspectors of elections. The member may request a receipt for delivery.
(d) A quorum shall be required only if so stated in the governing documents or other
provisions of law. If a quorum is required by the governing documents, each ballot received by
the inspector of elections shall be treated as a member present at a meeting for purposes of
establishing a quorum.
(e) An association shall allow for cumulative voting using the secret ballot procedures
provided in this section, if cumulative voting is provided for in the governing documents.
(f) Except for the meeting to count the votes required in subdivision (a) of Section 5120,
an election may be conducted entirely by mail unless otherwise specified in the governing
documents.
(g) In an election to approve an amendment of the governing documents, the text of the
proposed amendment shall be delivered to the members with the ballot.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS
The Problem: This resolution addresses two main issues faced by Common Interest Development
Associations, commonly known as “homeowners associations” (HOAs). One issue is the length
of time to carry out an election. For example, there are currently three 30-day time
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blocks. First, there is a “call for candidates” period that lasts at least 30 days. Second, there is
an “election notice” period, that must occur at least 30 days before the ballots are
distributed. Third, the ballot period must last at least 30 days. The sum of these sequential
periods lasts 90 days. A second issue this resolution addresses is about disqualifying
candidates for the position of Director. California created a mandatory requirement that all
HOAs must disqualify candidates who are not members at the time of their nominations.
See Civil Code sections 5100(g)(3)(A)(for associations with 6,000 or more units) and
5105(b). In addition, California created four permissive disqualifications that each HOA may
choose to adopt. See Civil Code sections 5100(g)(B)(i-iv)(for associations with 6,000 or more
units) and 5105(c)(1-4). However, Civil Code section 5105(f) allows each HOA to allow write-in
candidates on the ballots, which could obviate the Association’s ability to verify that each
candidate is “qualified” for the position of Director.
The Solution: For the first issue addressed, about shortening the election period, HOAs should
be able to carry out elections over relatively short periods of time so that their routine operations
will continue to flow. The overall HOA election process can be shortened to just over 60 days
if the State of California would consolidate the second and third time periods described
above. Somewhere between the initial “call for candidates” period, which must last at least 30
days, and the final 30-day ballot period, the Association can verify whether each candidate is
qualified. Because the Association would be reviewing its own records about each candidate, the
verification process can be completed quickly. This resolution would allow the entire election
process to be carried out in just over 60 days, as opposed to the current 90-day period. This
resolution would also allow each HOA to comply with the 90-day requirement in Corporations
Code section 7511, for recall elections. For the second issue addressed, about write-in
candidates, this resolution would require write-in candidates to be “qualified” candidates.
CURRENT OR PRIOR RELATED LEGISLATION
Civil Code sections 5105 & 5115 Amended by Stats. 2019, Ch. 848, Sec. 4 (SB 323) Effective
Jan. 1, 2020.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker; 448 Ignacio Blvd., #124,
Novato, CA 94949; 415-246-6647; catherinerucker@me.com
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 02-02-2020
DIGEST
Homeowners’ Associations: Membership Requirement for Appointed Directors
Amends Corporations Code section 7224 to require that any person appointed to the board of a
common interest development association have the same qualifications as an elected director.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Corporations Code section 7224 to require that any person appointed to
the board of a common interest development association have the same qualifications as an
elected director. This resolution should be approved in principle because it harmonizes the
Corporations Code provision with recent changes to the common interest development law,
particularly Civil Code section 5105.
The common interest development law generally provides that such developments are to be
governed by owners’ associations (Civ. Code, § 4800) which, whether incorporated or not, may
exercise the powers granted to a nonprofit mutual benefit corporation under the Corporations
Code. (Civ. Code, § 4805, subd. (a).) Membership in the association is based on ownership of
one or more separate interests in the development. (Civ. Code, § 4160.)
Corporations Code section 7224 pertains to the appointment of directors of nonprofit mutual
benefit corporations in the event of vacancies. It does not include qualification requirements for
directors appointed by the board, which are the same as the qualification requirements for
directors who are elected by members.
Effective January 1, 2020 the Legislature amended the common interest development law to,
among other things, clarify the qualification requirements for directors of owners’ associations.
(Stats. 2019, Ch. 848, Sec. 2. (SB 323).) More specifically, subdivision (b) was added to Civil
Code section 5105 to provide that a candidate for election as a Director must be a member.
Civil Code Section 5105, subdivisions (b)(1) and (2) provide:
(1) This subdivision does not restrict a developer from making a nomination of a
nonmember candidate consistent with the voting power of the developer as set
forth in the regulations of the Department of Real Estate and the association’s
governing documents.
(2) If title to a separate interest parcel is held by a legal entity that is not a natural
person, the governing authority of that legal entity shall have the power to appoint
a natural person to be a member for purposes of this article.
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This resolution adds new subdivision (b) to Corporations Code section 7224 to change the
qualification requirements for appointed directors of common interest development associations,
so that their qualifications match the qualifications required for directors elected through
membership vote.
This resolution should be approved in principle because it will provide consistency in the law
and procedures for common interest developments and further the legislative intent for directors
in common interest developments to be eligible members of the owners’ association, regardless
of whether a director is elected or appointed.
Therefore, this resolution should be approved in principle.
This resolution is related to Resolution 02-01-2020.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Corporations Code section 7224 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21

§ 7224
(a) Unless otherwise provided in the articles or bylaws and except for a vacancy created
by the removal of a director, vacancies on the board may be filled by approval of the board
(Section 5032) or, if the number of directors then in office is less than a quorum, by (1) the
unanimous written consent of the directors then in office, (2) the affirmative vote of a majority of
the directors then in office at a meeting held pursuant to notice or waivers of notice complying
with Section 7211, or (3) a sole remaining director. Unless the articles or a bylaw approved by
the members (Section 5034) provide that the board may fill vacancies occurring in the board by
reason of the removal of directors, or unless the corporation has no members pursuant to Section
7310, such vacancies may be filled only by approval of the members (Section 5034).
(b) Notwithstanding subdivision (a), for a common interest development subject to this
part, the board shall not approve nor appoint any person as a director to fill a vacancy on a
board unless the person to be approved or appointed is a member and otherwise meets all
qualifications prescribed by law and by the governing documents.
(b) (c) The members may elect a director at any time to fill any vacancy not filled by the
directors.
(c) (d) Any director may resign effective upon giving written notice to the chairman of
the board, the president, the secretary or the board of directors of the corporation, unless the
notice specifies a later time for the effectiveness of such resignation. If the resignation is
effective at a future time, a successor may be elected to take office when the resignation becomes
effective.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association

STATEMENT OF REASONS
The Problem: On January 1, 2020, the State of California amended Civil Code sections 5100 &
5105 to require Common Interest Development Associations, commonly known as “homeowners
associations (HOAs),” to disqualify a person from being a candidate for a position of Director if
the person was not a member at the time of the nomination. See Civil Code section 5100(g)(1)
and section 5105(b). However, there is a loop-hole to this new requirement because HOA
Boards of Directors are still able to appoint non-members as Directors. Non-Members do not
pay HOA assessments (dues) and they do not have property interests in HOA developments. As
a result, non-members should not serve as Directors, by election or by appointment. Although
the Davis-Stirling Act has an article about member elections for HOAs in Civil Code sections
5100-5145, HOA Board appointments to fill vacant Director positions are controlled by
Corporations Code section 7224.
The Solution: Corporations Code section 7224 should be amended to require HOA Boards to
only appoint members to vacancies for Director positions.
CURRENT OR PRIOR RELATED LEGISLATION
Senate Bill No. 323 (2019-2020 Reg. Sess.)(which requires HOAs to eliminate all candidates
who are not members at the time of nomination); Senate Bill No. 754 (2019-202 Reg.
Sess.)(which added Corporations Code section 7522(e) to allow HOA elections by acclamation).
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker; 448 Ignacio Blvd., #124,
Novato, CA 94949; phone: 415-246-6647; catherinerucker@me.com
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 03-01-2020
DIGEST
Criminal and SVP Evidence: Police Reports Not Admissible as Business or Official Records
Amends Evidence Code sections 1271 and 1280 to prevent the use of the business and official
record hearsay exceptions to admit police reports in criminal and sexually violent predator cases.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Evidence Code sections 1271 and 1280 to prevent the use of the business
and official record hearsay exceptions to admit police reports in criminal and sexually violent
predator cases. This resolution should be disapproved because it would not effectively restrict
admission of police reports, and would impose unintended limits on the defense’s use of reports.
Police reports constitute hearsay. (Lake v. Reed (1997) 16 Cal.4th 448, 461.) However, they
often qualify for the official record hearsay exception, at least to the extent the information
contained in a report was observed by the officer who wrote the report. (See id.; Coe v. City of
San Diego (2016) 3 Cal.App.5th 772, 788.) Older cases held that police reports could also
qualify for the business record exception. (See, e.g., Taylor v. Centennial Bowl, Inc. (1966) 65
Cal.2d 114, 126.) More recent cases have called those holdings into doubt. (See People v.
McVey (2018) 24 Cal.App.5th 405, 415-416 [“[a]s a general rule, police reports do not fall under
the business records exception.”; citing People v. Sanchez (2016) 63 Cal.4th 665, 695, fn. 21].)
In criminal prosecutions, police reports typically are not admitted into evidence against the
defendant, even if they otherwise qualify for a hearsay exception, because the Confrontation
Clause of the Sixth Amendment to the United States Constitution bars the admission of so-called
“testimonial hearsay.” (Crawford v. Washington (2004) 541 U.S. 36, 68 [testimonial hearsay
violates Confrontation Clause regardless of common law hearsay exceptions]; Sanchez, supra,
63 Cal.4th at pp. 694-695 [police reports constitute testimonial hearsay].) But the Sixth
Amendment applies only to criminal prosecutions, and thus Crawford does not extend to civil
commitment proceedings under the sexually violent predator law. (Health and Safety Code
section 6600 et seq.; People v. Angulo (2005) 129 Cal.App.4th 1349, 1367-1368.) Also, within a
criminal prosecution, the confrontation right does not apply to preliminary hearings to determine
probable cause in felony cases (Whitman v. Super. Ct. (1991) 54 Cal.3d 1063, 1081); motions to
suppress (People v. Martinez (2005) 132 Cal.App.4th 233, 242); non-capital sentencing hearings
(People v. Arbuckle (1978) 22 Cal.3d 749, 754); and may not apply to hearings on competency
to stand trial (People v. Perry (Cal.App. March 17, 2008) 2008 WL 698924 (unpub)). Nor does
Crawford apply to non-prosecution proceedings involving a criminal defendant, such as
probation or parole revocation hearings or petitions for resentencing. (People v. Johnson (2004)
121 Cal.App.4th 1409, 1411 [probation revocation]; Morrissey v. Brewer (1972) 408 U.S. 471,
480 [parole revocation]; People v. Hall (2019) 39 Cal.App. 5th 831, 844 [resentencing during
03-01-2020 Page 1 of 5

probation or redesignation after probation].) In such proceedings, the admissibility of a police
report is governed by the hearsay rule, as well as rules specific to certain proceedings.
This resolution would amend the business and official record hearsay exceptions to provide that
they would not apply to police reports in a “criminal case or civil commitment pursuant to the
Penal Code or Welfare and Institutions Code section 6600 et seq.” This language would prevent
the use of these hearsay exceptions for the introduction of police reports in sexually violent
predator civil commitment proceedings to prove either mental disorder or likelihood of future
predatory acts. However, police reports cannot be admitted in civil commitment proceedings for
these purposes under current law, because both determinations require opinions of mental health
experts. (People v. Burroughs (2016) 6 Cal.App.5th 378, 402.) The resolution would not prevent
the admission of police reports for the purpose of proving the details of the underlying
convictions—the most likely use for police reports in these cases—because they would still be
admissible under Health and Safety Code section 6600, subdivision (a)(3). (Id. at p. 410.)
In a criminal prosecution, police reports are already inadmissible in preliminary hearings (People
v. Superior Court (Couthren) (2019) 41 Cal.App.5th 1001, 1018), in hearings on motions to
suppress (People v. Johnson (2006) 38 Cal.4th 717, 723), and against the defendant at trial
(Crawford, supra, 541 U.S. at p. 68; Sanchez, supra, 63 Cal.4th at pp. 694-695.) This resolution
would extend these limitations to competency hearings (cf. Perry, supra, 2008 WL 698924) and
sentencing hearings (cf. People v. Dyas (1979) 100 Cal.App.3d 464, 469), and would prohibit a
criminal defendant from using the business or official record exceptions to introduce a police
report into evidence at trial. It would not, however, apply to post-sentence redesignation
proceedings such as the one in Hall (cited in the resolution), for three reasons. First, the
resolution applies only to “criminal cases,” which extend through the end of a period of
probation or parole, but not after a sentence or probation has been completed. (See People v.
Fin. Cas. & Sur., Inc. (2018) 18 Cal.App.5th 1183, 1190 [probation]; Bontilao v. Super.
Ct. (2019) 37 Cal.App.5th 980, 999 [parole]). Second, the resolution applies only to criminal
cases “pursuant to the Penal Code,” and thus would not extend to the drug crimes covered by the
Health and Safety Code at issue in Hall (or to crimes listed under other codes). Third, more
broadly, the resolution would not preclude the admission of police reports in any probation or
parole revocation, resentencing, or redesignation proceedings, because hearsay evidence is
admissible in such proceedings even in the absence of a specific hearsay exception, so long as it
is deemed “reliable.” (People v. Maki (1985) 39 Cal.3d 707, 709 [probation revocation]; In re
Miller (2006) 145 Cal.App.4th 1228, 1235 [parole revocation]; People v. Sledge (2017) 7
Cal.App.5th 1089, 1095 [resentencing]; Hall, supra, 39 Cal.App.5th at p. 845 [redesignation].)
This resolution would not broaden the prohibition on using police reports. In sexually violent
predator proceedings, it would not prevent the use of police reports on the only topic for which
they are likely to be offered. In criminal cases, the resolution is unnecessary for preliminary
hearings, hearings on motions to suppress, or trial, and would not prevent the use of police
reports in probation or parole revocation, resentencing, or redesignation hearings, or in any
proceedings on crimes not listed in the Penal Code. Moreover, the resolution would hamper
defendants in admitting police reports when it is to their advantage.
Therefore, this resolution should be disapproved.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Evidence Code sections 1271 and 1280, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

§ 1271
Evidence of a writing made as a record of an act, condition, or event is not made
inadmissible by the hearsay rule when offered to prove the act, condition, or event if:
(a) The writing was made in the regular course of a business, but not including, in a
criminal case or civil commitment pursuant to the Penal Code or Welfare and Institutions Code
section 6600 et seq, a police report;
(b) The writing was made at or near the time of the act, condition, or event;
(c) The custodian or other qualified witness testifies to its identity and the mode of its
preparation; and
(d) The sources of information and method and time of preparation were such as to
indicate its trustworthiness.
§ 1280
Evidence of a writing made as a record of an act, condition, or event is not made
inadmissible by the hearsay rule when offered in any civil or criminal proceeding to prove the
act, condition, or event if all of the following applies:
(a) The writing was made by and within the scope of duty of a public employee, but not
including, in a criminal case or civil commitment pursuant to the Penal Code or Welfare and
Institutions Code section 6600 et seq, a police report.
(b) The writing was made at or near the time of the act, condition, or event.
(c) The sources of information and method and time of preparation were such as to
indicate its trustworthiness.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: Police reports have always been considered hearsay, not subject to an exception.
This has been confirmed by the United States Supreme Court (Melendez-Diaz v. Massachusetts
(2009) 557 U.S. 305) and the California Supreme Court (People v. Sanchez (2016) 63 Cal.4th
665), which have rejected claims that police reports constitute business/official records, because
they are prepared in anticipation of litigation.
Despite this, there are cases outside of the criminal context – DMV context specifically –
saying that if the police report memorializes what the officers themselves actually observed, it
qualifies as an official record. (McNary v. Department of Motor Vehicles (1996) 45 Cal.App.4th
688; Gananian v. Zolin (1995) 33 Cal.App.4th 634.)
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Recently, in People v. Hall (2019) 39 Cal.App.5th 831 – a criminal case – the court cited
Gananian v. Zolin for the proposition that arrest reports are admissible “to the extent they fall
within the official records exception to the hearsay rule.” (Id. at 842-843.)
This flies in the face of not only all jurisprudence to the contrary, but all common sense.
Through the advent of body-worn video, we’ve seen example after example of police reports that
do NOT accurately reflect what occurred. A police report is completely different from a medical
record, a supermarket receipt, a phone record, or a court minute order, to name a few. They are
not objective documents, particularly when offered against a defendant in a criminal case.
The Solution: This resolution would bring the California rules of evidence in line with the
Federal Rules of Evidence, under which records of matters observed by law enforcement
personnel do not qualify as official records in criminal cases. This resolution explicitly extends
that exception to quasi-criminal (i.e. civil commitment) cases as well, since they are more akin to
a criminal case than a DMV hearing. It is otherwise narrower than the federal exception because
it applies only to documentary evidence and does not limit real evidence (e.g. video and audio
recordings) that is otherwise admissible.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT:
Lara Kislinger, phone (213) 893-9797, e-mail lkislinger@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Lara Kislinger
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
SDCBA
The SDCBA Delegation recommends Disapproval of Resolution 03-01-2020. The long-standing
evidentiary rules governing business and official records should not be amended without a
compelling rationale. The Statement of Reasons identifies no situation or circumstance where the
interests of justice would be served by this amendment.
The reliance on People v. Hall, (2019) 39 Cal. App.5th 831, is misplaced. The Hall decision held
that limited hearsay evidence is admissible in a few evidentiary proceedings that are not
criminal trials, for instance, when a felon like Mr. Hall asks a trial court to reduce his prior
felony conviction to a misdemeanor under newly enacted Proposition 64. (Id. at pp. 837-838.)
Thus, the Hall court did not permit hearsay in a police report to be “offered against a defendant
in a criminal case.” Nor did the decision defy “all jurisprudence to the contrary” or “common
sense.” First, Hall comports with other legal precedent preventing a prosecutor from using
hearsay statements in police reports at a criminal trial (i.e., People v. Sanchez (2016) 63 Cal.4th
665, cited by the proponent.) Second, the Hall decision makes good sense. Mr. Hall pled guilty
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to transporting drugs for the purposes of sale, a felony, in 1996. Nearly 20 years later, he
petitioned the trial court to dismiss his felony. It is not likely that the law enforcement officers
were still employed by the same agency, or even still alive, two decades later. Thus, the trial
court relied on a probation report to determine the facts of Mr. Hall’s case and, based on that
report, reduced his conviction to a misdemeanor.
The proposed change will likely result in a variety of unintended consequences that hurt the
interests of justice. Trial courts may hesitate, for example, to allow the admission of ComputerAided Dispatch (CAD) logs used to authenticate 911 calls. 911 operators, who are employees of
the police department, create these logs when answering emergency calls. The logs must be
admitted for the jury to listen to a 911 call. Where the victim cannot testify, such as in a
homicide case, 911 evidence is crucial to giving the jury a fair and accurate picture of the
evidence. CAD logs are also routinely introduced during domestic violence trials, where the
defendants threaten the victims to prevent them from testifying. This proposed amendment could
have a disparate impact on abused women and children. Another example exists of police
documentation that may and should be admissible during criminal trials under the businessrecords exception: Sex Registration logs used to document when registrants comply with their
reporting obligations. These logs are crucial to proving when dangerous sexual offenders ignore
the requirements of their parole or probation or to validate the individuals in compliance.
The evidentiary rules governing business and official records should not be amended absent a
compelling justification. The Statement of Reasons has provided none.
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RESOLUTION 03-02-2020
DIGEST
Outdated Evidence Code: Updating Section Reference
Amends Evidence Code sections 996 and 1016 to remove and replace language referencing an
outdated Code of Civil Procedure section.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Evidence Code sections 996 and 1016 to remove and replace language
referencing an outdated Code of Civil Procedure section. This resolution should be approved in
principle because the Code of Civil Procedure sections currently referenced in these Evidence
Code sections no longer exist and the proposed language corrects the reference error.
Under current law, Evidence Code sections 996 and 1016 both refer to Code of Civil Procedure
section 377. Code of Civil Procedure section 377 was removed in 1992 and replaced by Code of
Civil Procedure sections 377.10 through 377.62. This resolution corrects this outdated reference.
Therefore, this resolution should be approved in principle.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Evidence Code section 996 and 1016, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

§ 996
There is no privilege under this article as to a communication relevant to an issue
concerning the condition of the patient if such issue has been tendered by:
(a) The patient;
(b) Any party claiming through or under the patient;
(c) Any party claiming as a beneficiary of the patient through a contract to which the
patient is or was a party; or
(d) The plaintiff in an action brought under Sections 376 or 377 377.10 to 377.62 of the
Code of Civil Procedure for damages for the injury or death of the patient.
§ 1016
There is no privilege under this article as to a communication relevant to an issue
concerning the mental or emotional condition of the patient if such issue has been tendered by:
(a) The patient;
(b) Any party claiming through or under the patient;
(c) Any party claiming as a beneficiary of the patient through a contract to which the
patient is or was a party; or
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(d) The plaintiff in an action brought under Sections 376 or 377 377.10 to 377.62 of the Code of
Civil Procedure for damages for the injury or death of the patient
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Probate Attorneys of San Diego
STATEMENT OF REASONS
The Problem: This is a housekeeping measure. Evidence Code sections 996 and 1016, which
pertain to exceptions to the physician-patient and psychotherapist-patient privileges, currently
refer to Code of Civil Procedure section 377, which has been repealed. Evidence Code sections
996 and 1016 were enacted in 1965, and Cod of Civil Procedure sections 377.10 - 377.62 were
enacted to replace Code of Civil Procedure section 377 in 1992. It appears that the 1992 changes
to the Code of Civil Procedure, replacing section 377 with sections 377.10 - 377.62, have not
been reconciled with the referring statutes in the Evidence Code.
The Solution: This Resolution replaces references to Code of Civil Procedure section 377 in
Evidence Code sections 996 and 1016 with references to Code of Civil Procedure sections
377.10 - 377.62.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT:
D. Robert Dieringer, 402 West Broadway, Suite 1950, San Diego, CA 92101; phone: 619-8316984; fax: 619-239-7800; email: rdieringer@gbflawyers.com
RESPONSIBLE FLOOR DELEGATE: D. Robert Dieringer
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RESOLUTION 04-01-2020
DIGEST
Civil Compromise: Expanding Civil Compromise of Misdemeanors
Amends Penal Code section 1377 to allow civil compromise for misdemeanor “hit and run”
offenses under Vehicle Code sections 20001 and 20002.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 1377 to allow civil compromise for misdemeanor
“hit and run” offenses under Vehicle Code sections 20001 and 20002. This resolution should be
disapproved because it would allow a civil compromise for property damage to preclude criminal
prosecution for the offense of leaving the scene of an accident.
A civil compromise may occur for some qualifying misdemeanor offenses when the defendant
and victim reach a mutual civil settlement for the damages caused directly by the defendant’s
criminal act. Civil compromise is available for those misdemeanors where there is an overlap
between the civil remedy and the public remedy of prosecution for a crime. (People v. Dimacali
(2019) 32 Cal.App.5th 822, 833; People v. O’Rear (1963) 220 Cal.App.2d Supp. 927, 931.) For
example, vandalism (Pen. Code, § 594) is a type of offense for which a civil compromise can be
made; the act of vandalism is simultaneously a crime and a civil injury where a civil settlement
can rectify the damage. Under the statutory scheme, the victim informs the court of the
settlement and the court may then dismiss the matter. The prosecutor’s concurrence is not
required.
Vehicle Code section 20001 does not criminalize automobile accidents, i.e. the “hit.” Rather, the
conduct made criminal in Vehicle Code section 20001 is the flight afterward, i.e. the “running.”
(People v. Martinez (2017) 2 Cal.5th 1093, 1102.) A person who flees an accident violates
Vehicle Code section 20001 even if the accident was wholly the fault of the other party. This is
because the accident merely serves as a condition precedent to the duty to stop. That is, it is the
occurrence of the accident, regardless of fault, that triggers the duty to stop. The victim in a hit
and run is not “‘injured by [the] act constituting’ the crime, but by the noncriminal condition
precedent to the crime.” (People v. Dimacali, at p. 837; see People v. Martinez, at p. 1102;
Corenbaum v. Lampkin (2013) 215 Cal.App.4th 1308, 1340.) In other words, the victim in a hit
and run is not injured by the “running,” they are injured by the “hit.” The “hit” is not a crime
under Vehicle Code section 20001. Finally, a misdemeanor hit and run involving property
damage is uniquely a public offense in that every law-abiding driver suffers injury in the form of
increased insurance premiums. (People v. Carbajal (1995) 10 Cal.4th 1114, 1124.)
This resolution would allow defendants to avoid prosecution through a civil compromise for
misdemeanor violations of Vehicle Code section 20001 and 20002 where the underlying accident
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involved only property damage. The resolution should be disapproved because it would prevent
the prosecution of a harm to the public (i.e., fleeing the accident) through payment of damages
for a different, individual harm (i.e., the property damage). Although the non-offending driver
might receive compensation for any property damage, there would be no consequences for the
public harm caused by leaving the scene of an accident.
Moreover, a misdemeanor hit and run can be charged to the driver who was hit by another driver,
if the driver who was hit flees the scene of the accident. Consequently, this resolution would
present the unintended consequence of allowing the driver at fault for the collision to obtain
compensation from the driver who fled, even though that fleeing driver may not have caused the
collision; the party at fault for the property damage could use the threat of a hit and run
prosecution to extort compensation from the injured party
Therefore, this resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 1377, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15

§ 1377
When the person injured by an act constituting a misdemeanor, including a person injured
during the course of conduct described in Vehicle Code sections 20001 or 20002, has a remedy by
a civil action, the offense may be compromised, as provided in Section 1378, except when it is
committed as follows:
(a) By or upon an officer of justice, while in the execution of the duties of his or her office.
(b) Riotously.
(c) With an intent to commit a felony.
(d) In violation of any court order as described in Section 273.6 or 273.65.
(e) By or upon any family or household member, or upon any person when the violation
involves any person described in Section 6211 of the Family Code or subdivision (b) of Section
13700 of this code.
(f) Upon an elder, in violation of Section 368 of this code or Section 15656 of the Welfare
and Institutions Code.
(g) Upon a child, as described in Section 647.6 or 11165.6.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: For more than a hundred years, subject to the oversight of the court, the law has
allowed complaining witnesses and defendants to resolve minor criminal cases by offering the
alleged victim compensation for losses resulting from the defendant’s alleged conduct. These
civil compromise statutes are most commonly used in “hit and run” cases, where the facts may
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be in dispute, but the defendant driver agrees to compensate the other driver for any loss
stemming from the accident. This outcome saves the public money by resolving cases without
trial and guarantees that an injured party is quickly compensated for any loss. However, in 2018,
the Court of Appeal ruled that injured drivers were not technically “victims” of hit and run
(because just causing a car accident is not a crime) and therefore could not civilly compromise
these cases. (People v. Dimacali (2019) 32 Cal.App.5th 822.)
The Solution: This resolution reinstates the right of hit and run victims to civilly compromise their
cases, subject to the oversight of the court.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT:
Nick Stewart-Oaten, phone (213)-974-3000, e-mail nstewart-oaten@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Nick Stewart-Oaten
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RESOLUTION 04-02-2020
DIGEST
Peremptory Challenges: Effect of Prior Dismissal on Felony Prosecution
Amends Penal Code section 1387 to preclude a prosecutor from exercising a peremptory
challenge to a judge assigned for trial when the prosecutor dismisses the case and refiles it.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 1387 to preclude a prosecutor from exercising a
peremptory challenge to a judge assigned for trial when the prosecutor dismisses the case and
refiles it. This resolution should be approved in principle it addresses the real problem of “judge
shopping” and unnecessary trial delays.
Currently, a prosecutor has discretion to dismiss a felony case and refile it. (Pen. Code, § 1387.)
When that happens, the case begins anew as if the prior case had not occurred, with limited
exceptions. (See Pen. Code, §§ 1387, 1388; Ziesmer v. Superior Court (2003) 107 Cal.App.4th
360, 364.) The prosecution is limited in how many times it may dismiss and refile, but there are
no general restrictions on the reasons for dismissing and refiling. (See Pen. Code, § 1387.)
Since the dismissal and refiling starts the case anew, the prosecutor would be free to dismiss
charges and refile them after receiving unfavorable rulings from a judge, and then exercise a
peremptory challenge against the same judge pursuant to Code of Civil Procedure section 170.6.
Although a peremptory challenge is unavailable where the prosecution admits that the “sole
rationale” for the dismissal and refiling was “to evade the impact of rulings made in the first
case” (Birts v. Superior Court (2018) 22 Cal.App.5th 53, 59), few defendants are able to make
such a showing. Allowing a peremptory challenge after dismissal and refiling would prejudice
the defense because they would have to re-subpoena witnesses and wait approximately 90 days
to return to trial. An in-custody defendant would have to await the second start of trial in pretrial
detention.
This resolution would require that if the prosecutor dismisses the case after it has been assigned
to a judge for trial, the case must be returned to the judge that was assigned to the case in the first
instance. The prosecutor would not be allowed to exercise a peremptory challenge to prevent the
case from being returned to the original trial judge. In a jurisdiction that has master calendar
judicial assignments, the challenge would not be timely after the first assignment is made. (Code
Civ. Proc., § 170.6.)
The resolution should be approved in principle because it would close a loophole and make sure
first dismissals are only used out of necessity, such as witness unavailability, and not for
exploiting strategic advantages. This resolution prevents the prosecutor from “judge shopping”
by requiring that the case be returned to the original trial judge. This resolution, however, does
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not take into account that the original judge may no longer be available to hear the matter due to
trial obligations in other cases, retirement, vacation, illness or death. In that circumstance, the
resolution would force courts to re-assign cases to the same judge once the judge becomes
available, which could be months down the line. In busy jurisdictions, the judge may be involved
in another trial or could be on leave or retired by the time the case is ready to be returned to trial
months later. This would create logistical problems. However, this logistical issue could be
resolved if there were an exception for a judge’s unavailability.
Therefore, this resolution should be approved in principle.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 1387, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
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§ 1387
(a) An order terminating an action pursuant to this chapter, or Section 859b, 861, 871, or
995, is a bar to any other prosecution for the same offense if it is a felony or if it is a
misdemeanor charged together with a felony and the action has been previously terminated
pursuant to this chapter, or Section 859b, 861, 871, or 995, or if it is a misdemeanor not charged
together with a felony, except in those felony cases, or those cases where a misdemeanor is
charged with a felony, where subsequent to the dismissal of the felony or misdemeanor the judge
or magistrate finds any of the following:
(1) That substantial new evidence has been discovered by the prosecution which would
not have been known through the exercise of due diligence at, or prior to, the time of termination
of the action.
(2) That the termination of the action was the result of the direct intimidation of a
material witness, as shown by a preponderance of the evidence.
(3) That the termination of the action was the result of the failure to appear by the
complaining witness, who had been personally subpoenaed in a prosecution arising under
subdivision (e) of Section 243 or Section 262, 273.5, or 273.6. This paragraph shall apply only
within six months of the original dismissal of the action, and may be invoked only once in each
action. Nothing in this section shall preclude a defendant from being eligible for diversion.
(4) That the termination of the action was the result of the complaining witness being found in
contempt of court as described in subdivision (b) of Section 1219 of the Code of Civil Procedure.
This paragraph shall apply only within six months of the original dismissal of the action, and
may be invoked only once in each action.
(b) Notwithstanding subdivision (a), an order terminating an action pursuant to this
chapter is not a bar to another prosecution for the same offense if it is a misdemeanor charging
an offense based on an act of domestic violence, as defined in subdivisions (a) and (b) of Section
13700, and the termination of the action was the result of the failure to appear by the
complaining witness, who had been personally subpoenaed. This subdivision shall apply only
within six months of the original dismissal of the action, and may be invoked only once in each
action. Nothing in this subdivision shall preclude a defendant from being eligible for diversion.
(c) An order terminating an action is not a bar to prosecution if a complaint is dismissed
before the commencement of a preliminary hearing in favor of an indictment filed pursuant to
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Section 944 and the indictment is based upon the same subject matter as charged in the dismissed
complaint, information, or indictment.
However, if the previous termination was pursuant to Section 859b, 861, 871, or 995, the
subsequent order terminating an action is not a bar to prosecution if:
(1) Good cause is shown why the preliminary examination was not held within 60 days
from the date of arraignment or plea.
(2) The motion pursuant to Section 995 was granted because of any of the following
reasons:
(A) Present insanity of the defendant.
(B) A lack of counsel after the defendant elected to represent himself or herself rather
than being represented by appointed counsel.
(C) Ineffective assistance of counsel.
(D) Conflict of interest of defense counsel.
(E) Violation of time deadlines based upon unavailability of defense counsel.
(F) Defendant's motion to withdraw a waiver of the preliminary examination.
(3) The motion pursuant to Section 995 was granted after dismissal by the magistrate of
the action pursuant to Section 871 and was recharged pursuant to Section 739.
(d) Absent a conflict with the defendant’s speedy trial rights or agreement of the parties,
if a prosecutor dismisses and refiles a case after the case was assigned to a judge for trial without
challenge pursuant to Code of Civil Procedure Section 170.6, the case shall thereafter be returned
to the same judge for trial, and no 170.6 motion shall be heard.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: Under current law, prosecutors are permitted to dismiss and refile criminal cases
on the day of trial without repercussion. This rule was designed to offer prosecutors a safety net
if, for example, a key witness unexpectedly fails to show up to court for trial. The problem is that
some less scrupulous prosecutors abuse this statute and use it to forum shop. These prosecutors
wait to see what pre-trial rulings the assigned trial judge issues and then, if they dislike those
rulings, dismiss and refile the case in an attempt to get a new (more favorable) judge. Permitting
one side to unilaterally “redo” key evidentiary hearings when they dislike the first result is both a
waste of resources and an abuse of the justice system.
The Solution: This resolution would clarify that where a prosecutor fails to challenge a trial
judge under section 170.6, they cannot thereafter forum shop by dismissing and refiling the case.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
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AUTHOR AND/OR PERMANENT CONTACT:
Nick Stewart-Oaten, phone (213)-974-3000, e-mail nstewart-oaten@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Nick Stewart-Oaten
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RESOLUTION 04-03-2020
DIGEST
Misdemeanor and Infraction Fines and Fees: Ability to Pay
Adds Penal Code section 1462.6 to create a presumption that homeless individuals have no
ability to pay, and to allow consideration of defendants’ ability to pay fines and fees.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolutions 10-08-2017 and 06-03-2001, which were approved in principle, and 0103-2016, which was withdrawn.
Reasons:
This resolution adds Penal Code section 1462.6 to create a presumption that homeless
individuals have no ability to pay, and to allow consideration of defendants’ ability to pay fines
and fees. This resolution should be approved in principle because there are no provisions in the
Penal Code that address ability to pay fines and fees or that specifically state a presumption that
a person who is homeless does not have any ability to pay fines and fees.
While Vehicle Code section 42003, subdivision (c), permits a judge to assess a defendant’s
ability to pay current, as well as outstanding, fines and fees in any case when the defendant
appears before a traffic referee or judge, that consideration of a defendant’s ability to pay is not
clearly required outside of the Vehicle Code. This resolution would require that a defendant’s
ability to pay fines and fees be taken into consideration by a judge in all proceedings for
misdemeanors and infractions. (Pen. Code, pt. 2, title 11, ch. 1, § 1427 et seq.) The proposed
language for the addition of Penal Code section 1462.6 also creates the presumption that a person
suffering from homelessness is unable to pay the fines and fees, which is not expressly included
in Vehicle Code section 42003.
This proposal is consistent with legislative efforts to reduce the burden associated with courtordered debt (fines and fees) on low-income individuals. For two decades, the California
Legislature has enacted laws that balance the needs of low-income Californians with the ongoing
need for the revenue derived from fines and fees collected from violators in infraction and
misdemeanor cases. 2002 was the year that Vehicle Code section 42003 was enacted. Since that
time, and in addition to the ability to pay provisions in Vehicle Code section 42003, there have
been additional legislative efforts to address the impacts of fines and fees on low-income people.
This resolution is also consistent with a long line of CCBA resolutions that have sought to
address the impacts of fines and fees on low-income Californians. Specifically, this resolution is
similar to Resolution 10-08-2017 (approved in principle), which sought to repeal all fees added
onto base fines for infraction violations in the Vehicle Code; 01-03-2016 (withdrawn by
proponent), which sought to ensure that a credit for a fine was specifically a credit towards the
base fine (for purposes of reducing the overall fine and fee burden on the violator); and, 06-032001(approved in principle), which sought to address a defendant’s inability to pay fines and
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fees for infraction violations of the Vehicle Code.
Counter arguments to this resolution misunderstand existing law. One counter argument asserts
that providing a presumption of inability to pay for a person experiencing homelessness takes
away judicial discretion. This is not true. The resolution creates a presumption of inability to pay.
A judicial officer retains discretion to challenge that presumption should circumstances warrant.
Another counter argument states that the cost to recover outstanding debt cannot be a factor in
the determination of a defendant’s ability to pay. This is a misstatement of both the resolution
and the law. There is nothing in the resolution or existing law that would require a court to
conduct a cost-benefit analysis for the state in assessing an individual’s ability to pay. The
proposal does state, though, that homelessness provides two presumptions – that the defendant
lacks the ability to pay, and that the costs of attempting to collect fines and fees from a homeless
individual would likely outweigh the amount of money recovered. These two presumptions (a)
are entirely consistent with each other, and (b) reflect the state of the law which, under Penal
Code, section 1463.007, requires courts to submit annual reports on the collection of courtordered debt, including the cost to collect that debt.
The stated goal of the resolution is to provide relief for people experiencing homelessness by
creating a presumption of inability to pay. It is consistent with previous CCBA and legislative
efforts to reduce the impacts of fines and fees on low income individuals. It acknowledges that
the cost of collecting court-ordered debt is a factor that courts must report to the Legislature.
Therefore, this resolution should be approved in principle.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Penal Code section 1462.6, to read as follows:
1
2
3
4
5
6

§ 1462.6
Notwithstanding any other law, a court may waive any fine or fee imposed on a
defendant upon a finding that the defendant lacks the ability to pay that fine or fee and that the
cost of collection of that fine or fee is likely to outweigh the amount of money recovered from
the defendant. The court shall presume that a homeless defendant lacks the ability to pay a fine
or fee and that the cost of collection is likely to outweigh the amount of money recovered.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: Current law imposes dozens of mandatory fines or fees following any criminal
conviction (no matter how minor), many of which are currently mandatory. This makes little
sense when the defendant lacks any ability to pay that fee, especially when the cost of collection
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is likely to exceed the amount of any recovery. Many judges recognize this problem but lack the
authority to avoid imposing such fees.
The Solution: This resolution clarifies that a court may (but is not required to) waive a fine or
fee when the imposition of that fine or fee would be nonsensical.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT:
Nick Stewart-Oaten, phone (213)-974-3000, e-mail nstewart-oaten@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Nick Stewart-Oaten
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
BANSDC
Although the statement of solution states that “a court may (but is not required to)” waive a fine
or fee, the last sentence of the proposed Penal Code section requires such a waiver for a
homeless defendant. Homelessness would logically be a factor in the determination of such a
waiver, but should not hamstring the court’s discretion. We would favor the resolution if the last
sentence of the proposed section were deleted.
OCBA
The Orange County Bar Association supports the proposition that a trial court should have the
discretion to waive a fine or fee imposed upon a defendant where the court determines that the
individual lacks the ability to pay the fine or fee. Period.
OCBA however opposes the remainder of the resolution. This resolution as written would bar a
court from waiving the fine or fee despite a finding of financial inability by the defendant if the
amount likely recovered was a mere dollar more than the cost of collection. Further,
consideration of the cost of collection being likely outweighed by the amount of money
recovered from a defendant adds an additional unnecessary evidentiary finding that the court
must make before granting waiver. Such costs are not static but will vary from place to place and
time to time. A cost/recovery analysis is not a factor in the determination of an individual
defendant’s ability to pay. OCBA is mindful that the cost of collection and the amount actually
recovered has resulted in foregoing the pursuit of collections in some counties and is being
advocated by some legislators. The policy determination to forego collections based upon the
cost outweighing the recovery of money is a public policy best made by political bodies such as
the Legislature or a county board of supervisors, not the court at an individual defendant’s
hearing. Finally, a presumption that a homeless person lacks the ability to pay is also
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unnecessary if the court has discretion to make a finding of the inability to pay. Homelessness is
a factor evidencing the inability to pay which the court should consider just like any other
relevant factor in its determination.
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RESOLUTION 04-04-2020
DIGEST
Criminal Commitment: Outpatient Treatment to Count Towards Maximum Commitment
Amends Penal Code section 1026.5 and 1600.5 to allow outpatient treatment at a Conditional
Release Program facility to count towards an inmate’s maximum length of confinement.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code sections 1026.5 and 1600.5 to allow outpatient treatment at a
Conditional Release Program facility to count towards an inmate’s maximum length of
confinement. This resolution should be approved in principle because it strikes a fair balance in
addressing the needs of the inmate, the community and rehabilitation.
Under current law, Penal Code section 1600.5 states that if an individual is committed to a State
Hospital pursuant to Penal Code section 1026.5, and is subsequently placed in an outpatient
program (known as Conditional Release Program, commonly called CONREP), any time that the
individual participates in the program does not count towards the individual’s actual custody
time, unless the individual is placed at a locked facility. Generally, a CONREP facility is
administered locally and is not actually run by the Department of State Hospitals. An individual
is only placed in the CONREP program if they are not a danger to themselves or others. The
language of the current law creates curious situations where an individual is placed in an
outpatient facility to treat their mental disorder at a CONREP approved facility for up to the term
of their imprisonment (and possibly longer), but their time in that facility does not count toward
their term of imprisonment. Therefore, in such situations, the CONREP facility has little to no
encouragement to assist individuals in transitioning into independent living or employment,
because while the individual remains at the CONREP facility, the facility will receive aid. The
proposed resolution encourages getting individuals back into the larger community if and when
they are able to enter the community.
This resolution would allow an individual committed to the Department of State Hospitals, who
is then placed in a CONREP program to count time within the program towards their maximum
commitment. The benefit to the individual is balanced by allowing a prosecutor to file for
recommitment if the individual is determined to be a continuing danger to themselves or the
community. This balance better achieves the goal of the Department of State Hospitals program,
to “ensure public protection in California communities while providing an effective and
standardized outpatient treatment system.” See https://www.dsh.ca.gov/Treatment/Conditional
_Release.html. Allowing healthy individuals to count time spent in a CONREP facility against
their maximum criminal sentence is just, humane, and an efficient use of our resources.
Therefore, this resolution should be approved in principle.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code sections 1026.5 and 1600.5, to read as follows:
1
2
3
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§ 1026.5
(a) (1) In the case of any person committed to a state hospital or other treatment facility
pursuant to Section 1026 or placed on outpatient status pursuant to Section 1604, who committed
a felony on or after July 1, 1977, the court shall state in the commitment order the maximum
term of commitment, and the person may not be kept in actual custody committed longer than
the maximum term of commitment, except as provided in this section. For the purposes of this
section, “maximum term of commitment” shall mean the longest term of imprisonment which
could have been imposed for the offense or offenses of which the person was convicted,
including the upper term of the base offense and any additional terms for enhancements and
consecutive sentences which could have been imposed less any applicable credits as defined by
Section 2900.5, and disregarding any credits which could have been earned pursuant to Article
2.5 (commencing with Section 2930) of Chapter 7 of Title 1 of Part 3.
(2) In the case of a person confined in a state hospital or other treatment facility pursuant
to Section 1026 or placed on outpatient status pursuant to Section 1604, who committed a felony
prior to July 1, 1977, and who could have been sentenced under Section 1168 or 1170 if the
offense was committed after July 1, 1977, the Board of Prison Terms shall determine the
maximum term of commitment which could have been imposed under paragraph (1), and the
person may not be kept in actual custody committed longer than the maximum term of
commitment, except as provided in subdivision (b). The time limits of this section are not
jurisdictional.
In fixing a term under this section, the board shall utilize the upper term of imprisonment
which could have been imposed for the offense or offenses of which the person was convicted,
increased by any additional terms which could have been imposed based on matters which were
found to be true in the committing court. However, if at least two of the members of the board
after reviewing the person’s file determine that a longer term should be imposed for the reasons
specified in Section 1170.2, a longer term may be imposed following the procedures and
guidelines set forth in Section 1170.2, except that any hearings deemed necessary by the board
shall be held within 90 days of September 28, 1979. Within 90 days of the date the person is
received by the state hospital or other treatment facility, or of September 28, 1979, whichever is
later, the Board of Prison Terms shall provide each person with the determination of the person’s
maximum term of commitment or shall notify the person that a hearing will be scheduled to
determine the term.
Within 20 days following the determination of the maximum term of commitment the
board shall provide the person, the prosecuting attorney, the committing court, and the state
hospital or other treatment facility with a written statement setting forth the maximum term of
commitment, the calculations, and any materials considered in determining the maximum term.
(3) In the case of a person committed to a state hospital or other treatment facility
pursuant to Section 1026 or placed on outpatient status pursuant to Section 1604 who committed
a misdemeanor, the maximum term of commitment shall be the longest term of county jail
confinement which could have been imposed for the offense or offenses which the person was
found to have committed, and the person may not be kept in actual custody committed longer
than this maximum term.
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(4) Nothing in this subdivision limits the power of any state hospital or other treatment
facility or of the committing court to release the person, conditionally or otherwise, for any
period of time allowed by any other provision of law.
(b) (1) A person may be committed beyond the term prescribed by subdivision (a) only
under the procedure set forth in this subdivision and only if the person has been committed under
Section 1026 for a felony and by reason of a mental disease, defect, or disorder represents a
substantial danger of physical harm to others without supervision by the State Department of
State Hospitals or its designee.
(2) Not later than 180 days prior to the termination of the maximum term of commitment
prescribed in subdivision (a), the medical director of a state hospital in which the person is being
treated, or the medical director of the person’s treatment facility or the local program director, if
the person is being treated outside a state hospital setting or in the community, shall submit to the
prosecuting attorney his or her opinion as to whether or not the patient is a person described in
paragraph (1). If requested by the prosecuting attorney, the opinion shall be accompanied by
supporting evaluations and relevant hospital or treatment records. The prosecuting attorney may
then file a petition for extended commitment in the superior court which issued the original
commitment. The petition shall be filed no later than 90 days before the expiration of the original
commitment unless good cause is shown. The petition shall state the reasons for the extended
commitment, with accompanying affidavits specifying the factual basis for believing that the
person meets each of the requirements set forth in paragraph (1).
(3) When the petition is filed, the court shall advise the person named in the petition of
the right to be represented by an attorney and of the right to a jury trial, or a court trial if the
person is not in a locked facility. The rules of discovery in criminal cases shall apply. If the
person is being treated in a state hospital when the petition is filed, the court shall notify the
community program director of the petition and the hearing date.
(4) The court shall conduct a hearing on the petition for extended commitment. The trial
shall be by jury unless waived by both the person and the prosecuting attorney, or a court trial if
the person is not in a locked facility. The trial shall commence no later than 30 calendar days
prior to the time the person would otherwise have been released, unless that time is waived by
the person or unless good cause is shown.
(5) (a) In the case of an individual confined to a state hospital or other treatment facility,
pPending the hearing, the medical director or person in charge of the facility in which the person
is confined shall prepare a summary of the person’s programs of treatment and shall forward the
summary to the community program director or a designee, and to the court. The community
program director or a designee shall review the summary and shall designate a facility within a
reasonable distance from the court in which the person may be detained pending the hearing on
the petition for extended commitment. The facility so designated shall continue the program of
treatment, shall provide adequate security, and shall, to the greatest extent possible, minimize
interference with the person’s program of treatment.
(6) (b) A designated facility need not be approved for 72-hour treatment and evaluation
pursuant to the provisions of the Lanterman-Petris-Short Act (Part 1 (commencing with Section
5000) of Division 5 of the Welfare and Institutions Code). However, a county jail may not be
designated unless the services specified in paragraph (5) are provided and accommodations are
provided which ensure both the safety of the person and the safety of the general population of
the jail. If there is evidence that the treatment program is not being complied with or
accommodations have not been provided which ensure both the safety of the committed person
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and the safety of the general population of the jail, the court shall order the person transferred to
an appropriate facility or make any other appropriate order, including continuance of the
proceedings.
(7) (6) The person shall be entitled to the rights guaranteed under the federal and State
Constitutions for criminal proceedings. All proceedings shall be in accordance with applicable
constitutional guarantees. The state shall be represented by the district attorney who shall notify
the Attorney General in writing that a case has been referred under this section. If the person is
indigent, the county public defender or State Public Defender shall be appointed. The State
Public Defender may provide for representation of the person in any manner authorized by
Section 15402 of the Government Code. Appointment of necessary psychologists or psychiatrists
shall be made in accordance with this article and Penal Code and Evidence Code provisions
applicable to criminal defendants who have entered pleas of not guilty by reason of insanity.
(8) (7) If the court or jury finds that the patient is a person described in paragraph (1), the
court shall order the patient recommitted to the facility or outpatient treatment program into in
which the patient was confined at the time the petition was filed. This commitment shall be for
an additional period of two years from the date of termination of the previous commitment, and
the person may not be kept in actual custody committed longer than two years unless another
extension of commitment is obtained in accordance with the provisions of this subdivision. Time
spent on outpatient status, except when placed in a locked facility at the direction of the
outpatient supervisor, shall not count as actual custody and shall not be credited toward the
person’s maximum term of commitment or toward the person’s term of extended commitment.
(9) (8) A person committed under this subdivision who is not on outpatient status shall be
eligible for release to outpatient status pursuant to the provisions of Title 15 (commencing with
Section 1600) of Part 2.
(10) (9) Prior to termination of a commitment under this subdivision, a petition for
recommitment may be filed to determine whether the patient remains a person described in
paragraph (1). The recommitment proceeding shall be conducted in accordance with the
provisions of this subdivision.
(11) (10) Any commitment under this subdivision places an affirmative obligation on the
treatment facility to provide treatment for the underlying causes of the person’s mental disorder.
§ 1600.5
For a person committed as a mentally disordered sex offender under former Section 6316
or 6316.2 of the Welfare and Institutions Code, or committed pursuant to Section 1026, or
1026.5, or 2972 who is placed on outpatient status under the provisions of this title, time spent on
outpatient status, except when placed in a locked facility at the direction of the outpatient
supervisor, shall not count as actual custody and shall not be credited toward the person's
maximum term of commitment or toward the person's term of extended commitment. Nothing in
this section shall be construed to extend the maximum period of parole of a mentally disordered
offender.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
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STATEMENT OF REASONS
The Problem: An individual found not guilty by reason of insanity faces a maximum length of
confinement in the state hospital equivalent to the maximum possible length of incarceration for
the offenses charged. If an individual reaches their maximum and still poses a danger, the
prosecution can file a recommitment petition. Under current law, if an individual has sufficiently
improved such that they no longer need inpatient treatment, they are transferred to a conditional
release program (or “CONREP”) that provides outpatient treatment in the community. Each
county has its own CONREP, and most are non-government agencies that contract with the State
Department of State Hospitals.
Time spend in CONREP does not count toward the individual’s maximum confinement
time. That means that individuals can be – and often are – living in the community receiving
comprehensive state-funded services indefinitely. This is very costly for the state and does not
encourage CONREP to work toward transitioning capable individuals to employment and
independent living. Rather, individuals who could otherwise be contributing members of society
are instead forced to remain under costly and often unnecessary supervision.
The Solution: Under this resolution, time spent in outpatient treatment would count toward an
individual’s maximum confinement time. However, it would also allow the prosecution to
petition for recommitment of those individuals in CONREP who would pose a danger without
continued community supervision, just as the law currently allows it to petition for
recommitment of individuals in the state hospital who would pose a danger if released. This will
encourage CONREP to work actively toward societal reintegration for mentally ill individuals,
while providing a backstop for those individuals who may in fact need supervision indefinitely.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT:
Lara Kislinger, phone (213) 893-9797, e-mail lkislinger@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Lara Kislinger
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RESOLUTION 04-05-2020
DIGEST
Indigent Appeals: Obligation to File Notice of Appeal for Indigent Defendant Without Charge
Amends Penal Code section 1240.1 to require that an attorney who represented an indigent
defendant at trial to prepare a notice of appeal without charging the defendant.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 1240.1 to require that an attorney who represented an
indigent defendant at trial to prepare a notice of appeal without charging the defendant. This
resolution should be approved in principle because current law requires the trial attorney for an
indigent defendant to file the notice of appeal but does not prevent that attorney from charging
for that filing, and the appointment of appellate counsel for an indigent defendant only occurs
after the notice of appeal has been filed.
Under Penal Code section 1240.1, subdivision (b), an attorney who represented an indigent
defendant in any criminal, juvenile court, or civil commitment case is obligated to execute and
file a timely notice of appeal when the attorney believes that there are arguably meritorious
grounds for appeal and it is in the defendant’s interest to pursue an appeal. The attorney is also
obligated to file the notice of appeal when directed to do so by a defendant having a right to
appeal. However, current law does not limit the fees that may be charged for filing the notice of
appeal, nor does it provide a means for appellate counsel to be appointed for indigent defendants
until after the notice of appeal is filed.
A notice of appeal from a felony conviction must be filed within 60 days following the
conviction. (Cal. Rules of Court, rule 8.308(a).) If the appeal challenges the validity of a guilty
plea or an admission of a probation violation, a request for certificate of probable cause must be
filed concurrently with the notice of appeal. (Pen. Code, § 1237.5.) A request for appointment of
counsel is contained in the notice of appeal. (See, Judicial Council Form CR120.) The appellate
court appoints appellate counsel for indigent defendants. (Cal. Rules of Court, rule 8.300(a).) A
notice of appeal from a misdemeanor conviction must be filed within 30 days following
conviction. (Cal. Rules of Court, rule 8.853(a).) A request for appointment of counsel is also
contained in the notice of appeal for misdemeanor convictions. (See Judicial Council Form
CR132.)
This resolution would assure no-cost representation for an indigent defendant by prohibiting the
attorney who represented the indigent defendant at trial from charging any fee to file the notice
of appeal. The resolution would be stronger if the attorney was also obligated to file the
certificate of probable cause without charging for that work.
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The work included in filing a notice of appeal is minimal. The notice itself is a one-page Judicial
Council form. In addition, the attorney is required to file a brief statement of the points to be
raised on appeal and a designation of any document, paper, pleading, or transcript of oral
proceedings necessary to properly present those points on appeal when the document, paper,
pleading, or transcript of oral proceedings would not be included in the normal record on appeal
according to the applicable provisions of the California Rules of Court. (Pen. Code, § 1240.1,
subd. (b).) The trial attorney has ready access to that information, and therefore is in the most
efficient position to provide it for the notice of appeal. In addition, executing the notice of
appeal does not constitute an undertaking to represent the defendant on appeal unless the
undertaking is expressly stated in the notice of appeal. (Id.) Because the attorney who
represented the indigent defendant is already obligated to file the notice of appeal and related
documents, this resolution would not add to the workload. Further, it would assist in avoiding
potential ethical problems created by the attorney’s demand for payment, which could create a
conflict if the client declined to pay or lacked the ability to do so.
Therefore, this resolution should be approved in principle.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 1240.1, to read as follows:
1
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§ 1240.1
(a) In any noncapital criminal, juvenile court, or civil commitment case wherein the
defendant would be entitled to the appointment of counsel on appeal if indigent, it shall be the
duty of the attorney who represented the person at trial to provide counsel and advice as to
whether arguably meritorious grounds exist for reversal or modification of the judgment on
appeal. The attorney shall admonish the defendant that he or she is not able to provide advice
concerning his or her own competency, and that the State Public Defender or other counsel
should be consulted for advice as to whether an issue regarding the competency of counsel
should be raised on appeal. The trial court may require trial counsel to certify that he or she has
counseled the defendant as to whether arguably meritorious grounds for appeal exist at the time a
notice of appeal is filed. Nothing in this section shall be construed to prevent any person having a
right to appeal from doing so.
(b) It shall be the duty of every attorney representing an indigent defendant in any
criminal, juvenile court, or civil commitment case to execute and file on his or her client’s behalf
a timely notice of appeal when the attorney is of the opinion that arguably meritorious grounds
exist for a reversal or modification of the judgment or orders to be appealed from, and where, in
the attorney’s judgment, it is in the defendant’s interest to pursue any relief that may be available
to him or her on appeal; or when directed to do so by a defendant having a right to appeal.
With the notice of appeal the attorney shall file a brief statement of the points to be raised
on appeal and a designation of any document, paper, pleading, or transcript of oral proceedings
necessary to properly present those points on appeal when the document, paper, pleading, or
transcript of oral proceedings would not be included in the normal record on appeal according to
the applicable provisions of the California Rules of Court. The executing of the notice of appeal
by the defendant’s attorney shall not constitute an undertaking to represent the defendant on
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appeal unless the undertaking is expressly stated in the notice of appeal. No attorney who
represented a defendant at trial or a minor at a juvenile adjudication who would be entitled to the
appointment of counsel on appeal due to indigency may charge a fee to the defendant or minor
for executing the notice of appeal.
If the defendant was represented by appointed counsel on the trial level, or if it appears
that the defendant will request the appointment of counsel on appeal by reason of indigency, the
trial attorney shall also assist the defendant in preparing and submitting a motion for the
appointment of counsel and any supporting declaration or affidavit as to the defendant’s financial
condition. These documents shall be filed with the trial court at the time of filing a notice of
appeal, and shall be transmitted by the clerk of the trial court to the clerk of the appellate court
within three judicial days of their receipt. The appellate court shall act upon that motion without
unnecessary delay. An attorney’s failure to file a motion for the appointment of counsel with the
notice of appeal shall not foreclose the defendant from filing a motion at any time it becomes
known to him or her that the attorney has failed to do so, or at any time he or she shall become
indigent if he or she was not previously indigent.
(c) The State Public Defender shall, at the request of any attorney representing a
prospective indigent appellant or at the request of the prospective indigent appellant himself or
herself, provide counsel and advice to the prospective indigent appellant or attorney as to
whether arguably meritorious grounds exist on which the judgment or order to be appealed from
would be reversed or modified on appeal.
(d) The failure of a trial attorney to perform any duty prescribed in this section, assign
any particular point or error in the notice of appeal, or designate any particular thing for
inclusion in the record on appeal shall not foreclose any defendant from filing a notice of appeal
on his or her own behalf or from raising any point or argument on appeal; nor shall it foreclose
the defendant or his or her counsel on appeal from requesting the augmentation or correction of
the record on appeal in the reviewing court.
(e) (1) In order to expedite certification of the entire record on appeal in all capital cases,
the defendant’s trial counsel, whether retained by the defendant or court–appointed, and the
prosecutor shall continue to represent the respective parties. Each counsel’s obligations extend to
taking all steps necessary to facilitate the preparation and timely certification of the record of all
trial court proceedings.
(2) The duties imposed on trial counsel in paragraph (1) shall not foreclose the
defendant’s appellate counsel from requesting additions or corrections to the record on appeal in
either the trial court or the California Supreme Court in a manner provided by rules of court
adopted by the Judicial Council.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: Filing a notice of appeal is not a complicated process. It involves nothing more
than filling out a Judicial Council form and filing it in the trial court. Existing law requires trial
lawyer to perfect the filing of the notice of appeal. Some lawyers, however, refuse to file the
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notice of appeal unless the defendant (who has hocked the family jewels to pay for the lawyer)
coughs up a bunch of money – often hundreds of dollars. This is unconscionable.
The Solution: This resolution does one simple thing: it prohibits a defendant’s trial lawyer from
charging for filing a notice of appeal. It does nothing else.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, phone (213) 974-3066, e-mail
mharvis@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Mark Harvis
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
SDCBA
The SDCBA Delegation recommends Disapproval of Resolution 04-05-2020 because it believes
that attorneys should be able to charge for their services, as long as those charges are reasonable.
The SDCBA Delegation would support the resolution if amended by adding the following
language underlined and in italics:
“No attorney who represented a defendant at trial or a minor at a juvenile adjudication who
would be entitled to the appointment of counsel on appeal due to indigency may charge a fee to
the defendant or minor for executing the notice of appeal that would, per page, exceed the then
current-fee for filing a motion for a new trial in a civil case per Government Code §
70617(a)(5).”
The SDCBA Delegation agrees that filing a notice of appeal is typically a simple process, usually
just filling out a single page Judicial Council form and filing it in the trial court. That is a process
that a competent trial attorney should be able to accomplish quickly and with little cost to the
client. Hence, to advance the state bar’s twin goals of, “protecting the public & enhancing the
administration of justice,” the SDCBA Delegation agrees with the Resolution’s author that the
allowable fees chargeable to the client should be limited by statute to a reasonable cost, but not
zero.
This counter-proposal sets it to be the same dollar amount, per page, as the filing fee for moving
for a new trial of a civil action or special proceeding, per Government Code section 70617,
subdivision (a)(5), presently $60. That is to specify an amount that would be nominal, readily
determinable, and automatically indexed to inflation.
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RESOLUTION 04-06-2020

WITHDRAWN BY
PROPONENT
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RESOLUTION 05-01-2020
DIGEST
Undue Influence: Bad Faith Finding Required for Doubling Damages
Amends Probate Code section 859 to require that a party seeking double damages on a theory
of undue influence must prove bad faith.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Probate Code section 859 to require that a party seeking double
damages on a theory of undue influence must prove bad faith. This resolution should be
approved in principle because it clarifies that for a party to obtain double damages for undue
influence, that party must show that the undue influence was in bad faith.
When section 859 was added to the Probate Code, it provided that if a person was found to have
wrongfully taken, concealed, or disposed of property in bad faith, then the person would be
liable for twice the value of the property recovered. (Stats. 2001, ch. 49, § 1.) Probate Code
section 859 was subsequently amended to extend the application of the statute to cases where
the property was taken by undue influence, in bad faith, or through elder or dependent adult
financial abuse, because courts would not apply the enhanced remedy when there was a
showing of undue influence or elder abuse. (Stats. 2011, ch. 55.)
In Levin v. Winston-Levin (2019) 39 Cal.App. 5th 1025 (Levin), the decedent’s daughter filed a
petition alleging that trust property was obtained through undue influence and sought an order
compelling the return of the trust property pursuant to Probate Code, section 850. The daughter
also requested an award for double damages pursuant to Probate Code, section 859. The trial
court found that the property was acquired by undue influence and ordered that the property be
returned to the trust, but denied the claim for double damages on the grounds that there was no
showing that the undue influence was in bad faith. The decedent’s daughter appealed, claiming
that the court’s finding of undue influence compelled a finding of financial elder abuse, which
should have compelled an award of double damages under Probate Code, section 859.
In Levin, the court found that Probate Code, section 859 provides for an award of damages
where the person is found to have: 1) wrongfully taken the property in bad faith, 2) taken the
property by use of undue influence in bad faith, or 3) taken the property through financial abuse
of an elder or dependent adult. The court considered the plain meaning of the statute as well as
the legislative intent for the amendment to Probate Code, section 859, and found that allowing
double damages on a showing of undue influence without bad faith, was an absurd result of the
legislature’s intent, and contrary to the plain meaning of the statute.
The proposed resolution seeks to clarify the law consistent with the legislative intent of Probate
Code, section 859, and codify the holding in Levin, that when seeking double damages there
must be a showing the undue influence was in bad faith.
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Therefore, the resolution should be approved in principle.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation
be sponsored to amend Probate Code 859, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16

§ 859
(a)
If a court finds that a person has, in bad faith:
(1)
Wrongfully wrongfully taken, concealed, or disposed of property belonging to a
conservatee, a minor, an elder, a dependent adult, a trust, or the estate of a decedent, or
(2)
Taken or has taken, concealed, or disposed of the property by the use of undue
influence, or
(3)
Taken, concealed, or disposed of property in bad faith or through the
commission of elder or dependent adult financial abuse, as defined in Section 15610.30 of the
Welfare and Institutions Code,
The the person shall be liable for twice the value of the property recovered by an action under
this part.
(b)
In addition, except as otherwise required by law, including Section 15657.5 of
the Welfare and Institutions Code, the person may, in the court’s discretion, be liable for
reasonable attorney’s fees and costs.
(c)
The remedies provided in this section shall be in addition to any other remedies
available in law to a person authorized to bring an action pursuant to this part.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
The Problem: Probate Code section 859 permits an award for double damages and attorney’s
fees in certain types of cases. This Resolution clarifies that in order for the enhanced remedies
under Probate Code section 859 to be awarded through the commission of elder or dependent
adult financial abuse there must be a finding of bad faith for these damages to apply to an
ordinary undue influence case. The recent case of Levin v. Winston-Levin (2019) 39
Cal.App.5th 1025, dealt with Probate Code section 859 and clarified that a showing of bad faith
was required in order to obtain double damages where the claim is based on a theory of undue
influence amounting to financial abuse of an elder. Appellant in that case argued that only the
mere showing of undue influence that amounted to financial elder abuse under Welfare and
Institutions Code section 15657.5 was required, and that an additional showing of bad faith was
not required. The Court disagreed and imposed a finding of bad faith on this prong of the
statute as well.
The Solution: This Resolution clarifies, as the Levin Court held, that there are three prongs to
Probate Code section 859. It separates the Probate Code section 859 into subparagraphs,
identifies the three prongs by inserting subparagraph numbers, clarifies that each prong is in
the alternative, and provides that a finding of bad faith must support any of the three prongs.
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IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
Probate Code section 859 was added by Stats.2001, c. 49 (S.B.669), § 1, and amended by
Stats.2011, c. 55 (A.B.354), § 1 and Stats.2013, c. 99 (A.B.381), § 1. No current legislation
has been proposed.
AUTHOR AND/OR PERMANENT CONTACT:
Mary V.J. Cataldo, White and Bright, LLP, 970 Canterbury Place, Escondido, CA 92025;
(760) 747-3200; mcataldo@whiteandbright.com
RESPONSIBLE FLOOR DELEGATE: Mary V.J. Cataldo, White and Bright, LLP, 970
Canterbury Place, Escondido, CA 92025; (760) 747-3200; mcataldo@whiteandbright.com

05-01-2020 Page 3 of 3

RESOLUTION 05-02-2020

WITHDRAWN BY
PROPONENT

RESOLUTION 05-03-2020
DIGEST
Wills: Witness Attestation
Amends Probate Code section 6110 to require attesting witnesses to print or type their name, in
addition to their signature, on wills.
RESOLUTION COMMITTTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Probate Code section 6110 to require attesting witnesses to print or type
their name, in addition to their signature, on wills. This resolution should be approved in
principle because it provides an additional safeguard so that attesting witnesses can later be
accurately identified should a concern arise regarding the validity of a will.
The right to make a will is one of statutory creation. California law generally requires that two
witnesses sign the will attesting to having witnessed the testator sign or acknowledge the will.
(Prob. Code, § 6110, subd. (c)(1).) This requirement is designed to ensure that the will is indeed
signed by the testator as a valid will. (Estate of Seaman (1905) 146 Cal. 455.) Current law does
not require any additional witness identification, other than their signature.
This resolution seeks to solve a reoccurring problem of identifying witnesses to a will when their
signatures are unclear or otherwise illegible. This resolution seeks to solve the problem by
requiring the witnesses to also print or type out their name. This resolution avoids a potential
adverse effect of requiring witnesses to print or type their name by further providing that the
absence of a printed or typed witness’s name will not otherwise invalidate the will.
Quite often attesting witnesses will need to be located years after a will was executed when there
is a challenge to the validity of a will. Unfortunately, individual signatures are not always
legible or recognizable. Individuals who could recognize the witness signatures may have
passed away or no longer be unavailable. This places a burden on counsel, and all parties having
an interest in the prompt resolution of any challenge to the will, in attempting to ascertain, find
and locate the attesting witnesses. The inclusion of a printed or typed name of the witness whose
signature may well be illegible will likely aid in determining the location of the witness. While
the testimony of a subscribing witness is not required to authenticate a will, and other evidence
may be provided for authentication (Evid. Code, §§ 1411, 1412), proof of the genuineness of the
subscribing witness’ signatures is sufficient to create a presumption of due execution. (Estate of
Ben-Ali (2013) 216 Cal.App.4th 1026, 1034.) Accordingly, the statutory change proposed in the
resolution of a typed or printed name of each witness to a will provides an important tool in
determining the location of attesting witnesses.
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There are no similar pending bills, nor any known similar legislation found in the last three
years.
Therefore, this resolution should be approved in principle.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Probate Code section 6110, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19

§ 6110
(a) Except as provided in this part, a will shall be in writing and satisfy the requirements
of this section.
(b) The will shall be signed by one of the following:
(1) By the testator.
(2) In the testator’s name by some other person in the testator’s presence and by the
testator’s direction.
(3) By a conservator pursuant to a court order to make a will under Section 2580.
(c) (1) Except as provided in paragraph (2), the will shall be witnessed being signed,
during the testator’s lifetime, by at least two persons each of whom (A) being present at the same
time, witnessed either the signing of the will or the testator’s acknowledgement of the signature
or of the will and (B) understand that the instrument they sign is the testator’s will. Each witness
shall sign their name on the will and each witnesses name shall also appear typed or printed on
the will.
(2) If a will was not executed in compliance with paragraph (1), the will shall be treated
as if it was executed in compliance with that paragraph if the proponent of the will establishes by
clear and convincing evidence that, at the time the testator signed the will, the testator intended
the will to constitute the testator’s will. The absence of the typed or printed name of a witness on
the will shall not invalidate an otherwise validly executed will.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Probate Attorneys of San Diego
STATEMENT OF REASONS
The Problem: It is frequently difficult to ascertain the identity of attesting witnesses to a will due
to illegible signatures. This makes it difficult, if not impossible, to locate the witness if there is a
challenge to the will or questions regarding its validity. See, Estate of Ben-Ali, (2013) 216
Cal.App.4th 1026 [The trial court’s admission to probate of a will with an attestation clause
bearing the apparent signatures of the testator and two witnesses was reversed on appeal where
the signature of one of the witnesses could not be identified. “Proof of the signatures of the
decedent and the witnesses makes out a prima facie case of due execution. Proof of the signature
of the decedent and only one of the witnesses does not. There was no adequate evidentiary basis
for determining the illegible entry on the signature page was in fact a signature by a person
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distinct from the testator who was competent, present during the execution, and understood the
instrument to be a will.”].
The Solution: The legislature has a well-established interest in guarding against false and
fraudulent wills as evidenced by the requirement that there are two witnesses to a will. (In re
Estate of Seaman, (1905) 146 Cal. 455). As further evidence of the legislature’s desire to ensure
effective witness attestation and the importance of the same, Probate Code section 6240 provides
witnesses to statutory wills to provide their address, in addition to printing and signing their
name. By requiring an attesting witness to print, in addition to signing their name, increases the
likelihood the attesting witness may later be identified and located should a concern arise over
the validity of the will. The function of an attesting witness to a will is to take note that those
things are done which are required by statute and to subscribe his name to the instrument.
(Estate of La Mont, (1952) 39 Cal.2d 556.) A will with illegible signatures renders moot the
attesting witness requirement the legislature has clearly signified is essential to proper execution.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
This law does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT:
Hilary J. Vrem, 1550 Hotel Circle North, Suite 300, San Diego, CA 92108-2911, voice 619-6967066, fax 619-696-6907, e-mail hilary@bjjlaw.com
RESPONSIBLE FLOOR DELEGATE: Hilary J. Vrem
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
TEXCOM
DISAPPROVE
This Resolution proposes to amend Probate Code section 6110 regarding the execution of a
will, requiring attesting witnesses to both sign and print or type their name.
TEXCOM disapproves this Resolution. This Resolution is not reflective of the direction of
California law regarding the execution and validity of wills. The current trend is to make it
easier, rather than more difficult, for a testator to execute a will. Under the Resolution, if both
witnesses’ names are not printed or typed (even if the witnesses otherwise properly witness the
signing of the will), then—for an arbitrary reason having nothing to do with the capacity of the
testator or the genuineness of the testator’s intentions—the will would be invalid absent a
showing by clear and convincing evidence that the testator intended the document to constitute
the testator’s will. This Resolution would increase the number of wills that could be
inappropriately denied validity on hypertechnical grounds.
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RESOLUTION 05-04-2020
DIGEST
Automatic Disinheritance: Former Spouse and Relatives of Former Spouse.
Amends Probate Code sections 5040, 6122, and 6122.1 to disinherit not only a former spouse or
domestic partner, but also relatives of the former spouse or domestic partner upon dissolution.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolutions 05-11-2005 and 05-12-2005, which were approved in principle.
Reasons:
This resolution amends Probate Code sections 5040, 6122, and 6122.1 to disinherit not only a
former spouse or domestic partner, but also relatives of the former spouse or domestic partner
upon dissolution. This resolution should be disapproved because it does not define “relative,”
which could include children of the divorced couple, and could result in automatic unintentional
disinheritance.
Probate Code sections 6122 and 6122.1 state that, unless a will provides otherwise, upon
dissolution of marriage or domestic partnership, a former spouse or domestic partner is
automatically disinherited. Probate Code section 5040 applies this disinheritance to non-probate
transfers such as deeds or deposit account agreements. (Prob. Code, § 5000.) It also provides that
automatic disinheritance can be overcome by clear and convincing evidence that the transferor
intended to preserve the non-probate transfer. The Probate Code does not include a definition of
the word “relative,” except in unrelated sections.
This resolution would include not only an automatic presumptive disinheritance of a former
spouse or domestic partner, but the former spouse or domestic partner’s relatives. The proposal
cites to the decision in Estate of Hermon (1995) 39 Cal.App.4th 1525, 1532, where the court
observed that the presumption that a divorcing spouse would no longer wish to leave their estate
to a former spouse or domestic partner, applies equally to the family members of that former
spouse or domestic partner. As the Hermon court put it, “This statute would provide certainty for
the courts and would also align the law with the general perception that any interest that an exspouse's family might have had in their former relative's estate is terminated after the
dissolution.” (Ibid.) This is not necessarily so. When one divorces, the spouse is only divorcing
the other spouse.
The principal problem with the resolution is there is no clear definition of the term “relative,”
either in this resolution or elsewhere in the Probate Code. As noted above, where definitions of
“relative” are offered in the Probate Code -- i.e., Probate Code section 1513, concerning
guardianship proceedings, and Probate Code section 21402, dealing with abatement of gifts
under a will -- they offer conflicting definitions, and the present resolution does not undertake a
definition. This leaves unanswered who precisely is to be considered a relative for purposes of
disinheritance; a relative of a former spouse or domestic partner could also independently be a
relative of the transferor. Therefore, the change proposed in the resolution could automatically
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disinherit the children of the divorced couple, who are “relatives” of the divorced spouse.
Similarly, the resolution does not take into account situations where relatives of the spouse or
domestic partner have an especially close bond with the testator; rights and expectations could be
unintentionally eliminated. Automatic is often problematic, and that is particularly true with a
broad category of disinheritance, which may well catch testator and family members by surprise.
This problem might be cured by adding language that disinheritance would not apply if the
“relative” is specifically named in the testamentary document.
Probate and family law practitioners typically counsel their clients to closely review their estate
plans following dissolution. Therefore, if an existing estate plan also provides for relatives of the
divorcing couple, those relatives can be removed by amendment. There is no need to extend the
automatic disinheritance provisions to “relatives” of the former spouse or domestic partner,
particularly without a clear definition of who those “relatives” are.
Therefore, this resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Probate Code sections 5040, 6122, and 6122.1 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

§ 5040
(a) Except as provided in subdivision (b), a nonprobate transfer to the
transferor’s former spouse or a relative of the former spouse, in an instrument executed
by the transferor before or during the marriage or registered domestic partnership, fails if, at the
time of the transferor’s death, the former spouse is not the transferor’s surviving
spouse as defined in Section 78, as a result of the dissolution or annulment of the marriage or
termination of the domestic partnership. A judgment of legal separation that does not terminate
the status of spouses is not a dissolution for purposes of this section.
(b) Subdivision (a) does not cause a nonprobate transfer to fail in any of the
following cases:
(1) The nonprobate transfer is not subject to revocation by the transferor at
the time of the transferor’s death.
(2) There is clear and convincing evidence that the transferor intended to
preserve the nonprobate transfer to the former spouse or relative of the former spouse.
(3) A court order that the nonprobate transfer be maintained on behalf of the
former spouse is in effect at the time of the transferor’s death.
(c) Where a nonprobate transfer fails by operation of this section, the
instrument making the nonprobate transfer shall be treated as if the former spouse or relative of
the former spouse failed to survive the transferor.
(d) Nothing in this section affects the rights of a subsequent purchaser or
encumbrancer for value in good faith who relies on the apparent failure of a nonprobate
transfer under this section or who lacks knowledge of the failure of a nonprobate transfer
under this section.
(e) As used in this section, “nonprobate transfer” means a provision, other
than a provision of a life insurance policy, of either of the following types:
(1) A provision of a type described in 5000.
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27
28
29
30
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(2) A provision in an instrument that operates on death, other than a will,
conferring a power of appointment or naming a trustee.
§ 6122
(a) Unless the will expressly provides otherwise, if after executing a will the
testator’s marriage is dissolved or annulled, the dissolution or annulment revokes all of the
following:
(1) Any disposition or appointment of property made by the will to the former
spouse or a relative of the former spouse.
(2) Any provision of the will conferring a general or special power of appointment on the
former spouse or a relative of the former spouse.
(3) Any provision of the will nominating the former spouse or a relative of the former
spouse as executor, trustee, conservator, or guardian.
(b) If any disposition or other provision of a will is revoked solely by this section, it is
revived by the testator’s remarriage to the former spouse.
(c) In case of revocation by dissolution or annulment:
(1) Property prevented from passing to a former spouse or to a relative of the former
spouse because of the revocation passes as if the former spouse or relative of the former spouse
failed to survive the testator.
(2) Other provisions of the will conferring power or office on the former spouse or
relative of the former spouse shall be interpreted as if the former spouse or relative of the former
spouse failed to survive the testator.
(d) For purposes of this section, dissolution or annulment means any dissolution or
annulment which would exclude the spouse within the meaning of Section 78. A decree of legal
separation which does not terminate the status of spouses is not a dissolution for purposes of this
section.
(e) Except as provided in Section 6122.1, no change of circumstances, other than as
described in this section, revokes a will.
(f) Subdivisions (a) to (d), inclusive, do not apply to any case where the final judgment
of dissolution or annulment of marriage occurs before January 1, 1985. That case is governed by
the law in effect prior to January 1, 1985
§ 6122.1
(a) Unless the will expressly provides otherwise, if after executing a will the
testator’s domestic partnership is terminated, the termination revokes all of the following:
(1) Any disposition or appointment of property made by the will to the former
domestic partner or a relative of the former domestic partner.
(2) Any provision of the will conferring a general or special power of
appointment on the former domestic partner or a relative of the former domestic partner.
(3) Any provision of the will nominating the former domestic partner or a
relative of the former domestic partner as executor, trustee, conservator, or guardian.
(b) If any disposition or other provision of a will is revoked solely by this
section, it is revived by the testator establishing another domestic partnership with the former
domestic partner.
(c) In case of revocation by termination of a domestic partnership:
(1) Property prevented from passing to a former domestic partner or a relative
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73
74
75
76
77
78

of the former domestic partner because of the revocation passes as if the former domestic partner
or relative of the former domestic partner failed to survive the testator.
(2) Other provisions of the will conferring power or office on the former
domestic partner or a relative of the former domestic partner shall be interpreted as if the former
domestic partner or relative of the former domestic partner failed to survive the testator.
(d) This section shall apply to wills executed on or after January 1, 2002.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Probate Attorneys of San Diego
STATEMENT OF REASONS
The Problem: This amendment expands Probate Code sections 5040, 6122, and 6122.1 to
provide for the automatic revocation of devises made to the relatives of a former spouse or
domestic partner (as opposed to just the former spouse or domestic partner), as provided for in
many other states.
California courts have already recognized that a testator normally intends to exclude
relatives of an ex-spouse after dissolution, unless a contrary intention is indicated elsewhere in
the will. (See Estate of Herman (1995) 39 Cal.App.4th 1525 [finding that the children of
decedent’s former spouse, who were identified in his will as “my spouse’s children,” were not
entitled to share in the decedent’s estate since they no longer qualified as such and because there
was nothing in the will to indicate that the testator wanted to provide for his former spouse’s
children]; see also Estate of Jones (2004) 122 Cal.App.4th 326, 333 [agreeing that a testator
normally intends to exclude relatives of an ex-spouse after dissolution, unless a contrary
intention is indicated elsewhere in the will.] Thus the current statutes are not consistent with
California law.
The Solution: This Resolution would expand Probate Code sections 5040, 6122, and 6122.1 to
provide for the automatic revocation of devises made to the relatives of a former spouse, unless
the testator reaffirms his or her intent to benefit relatives of their former spouse by way of
execution of a new instrument following the divorce or dissolution. This result would thus make
the statutes consistent with rulings from California courts that have recognized that a testator
normally intends to exclude relatives of an ex-spouse after dissolution, unless a contrary
intention is indicated elsewhere. Moreover, to the extent that a testator continues to desire to
benefit the relatives if his or her former domestic partner after a termination of the domestic
partnership (which would be the exception), the testator is free to reaffirm such intent in a new
instrument following the termination.
IMPACT STATEMENT
This resolution does not affect any other laws, statutes, or rules.
CURRENT OR PRIOR RELATED LEGISLATION
None
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AUTHOR AND/OR PERMANENT CONTACT:
Gina D. Stein, 4350 La Jolla Village Dr., Suite 350, San Diego CA 92122, voice 858-750-3580,
fax 858-750-3581, email gstein@goodwinbrownlaw.com
RESPONSIBLE FLOOR DELEGATE: Gina D. Stein
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
TEXCOM
DISAPPROVE
This Resolution proposes a change that would automatically revoke devises and nominations of
fiduciaries in a decedent’s estate planning documents that the decedent made to or in favor of the
relatives of a former spouse or domestic partner.
TEXCOM disapproves this Resolution because is not necessarily reflective of decedent’s
intentions as many individuals associate with former in-laws after a divorce, and would want
their in-laws to receive bequests or act for them in a fiduciary capacity. Furthermore, family law
and estate planning attorneys routinely counsel their divorcing clients to reevaluate their estate
plans in light of a divorce and the divorce. Lastly, the definition of “relative” is unclear, and (as
drafted) would include the decedent’s own child born from the marriage between the decedent
and the decedent’s former spouse within the class of persons to whom gifts are automatically
revoked.
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RESOLUTION 05-05-2020
DIGEST
Conservatorships: Compensation to Petitioner and Attorney
Amends Probate Code section 2640.1 to allow a successful petitioner for the appointment of a
third party to serve as conservator, to petition for compensation, costs and attorney’s fees.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolution 02-12-2014, which was approved in principle.
Reasons:
This resolution amends Probate Code section 2640.1 to allow a successful petitioner for the
appointment of a third party to serve as conservator, to petition for compensation, costs and
attorney’s fees. This resolution should be approved in principle because a person who
successfully petitions for the appointment of a third person to serve as a conservator should be
entitled to seek reimbursement of costs, compensation and attorney’s fees from the
conservatee’s estate, just as a person can be reimbursed when they petition for their own
appointment as a conservator.
Under Probate Code section 2640, where a petitioner is appointed as a conservator, they can
also petition the court for reimbursement of their costs, compensation and attorney’s fees from
the conservatee’s estate. Under Probate Code section 2640.1, as currently written, when a
petitioner is unsuccessful, i.e. where the court appoints another conservator while the petition
was pending, that petitioner can also petition the court for reimbursement of costs,
compensation and attorney’s fees, and be receive them if the court determines that the petition
was in the conservatee’s best interests. However, there is no provision that allows a successful
petitioner to be reimbursed when they successfully petition for the appointment of a third
person, such as a professional fiduciary,.
In practice, most probate courts will allow a successful petitioner who obtains the appointment
of a third party as conservator to petition the court to be reimbursed for costs, compensation
and attorney’s fees, on the basis that the petition benefitted the conservatee and/or the
conservatorship estate. However, this is solely within the discretion of the court since it is not
clearly authorized by the Probate Code. Courts can refuse such reimbursement and/or
compensation on the basis that there is no statutory authority for such an allowance. Family
members should be encouraged to seek the appointment of an independent third party to serve
as conservator, especially if it will minimize contentious intra-family disputes over the control
of the conservatee’s affairs.
This resolution would eliminate this current gap in the law, and any supposed basis for the
denial of the costs and compensation incurred by petitioner where the petition benefitted the
conservatee.
The resolution tracks Senate Bill 929 (Vidak) (Regular Session 2015-2016), which was
introduced on February 19, 2015, but died in committee.
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Therefore, this resolution should be approved in principle.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation
be sponsored to amend Probate Code section 2640.1 to read as follows:
1
2
3
4
5
6
7
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§ 2640.1
(a) If a person has petitioned for the appointment of a particular conservator and that
particular conservator was appointed, but not before the expiration of 90 days from the
issuance of letters, the person who petitioned for the appointment of a conservator and that
person’s attorney may petition the court for an order fixing and allowing compensation and
reimbursement of costs, provided that the court determines that the petition was filed in the best
interests of the conservatee.
(b) If a person has petitioned for the appointment of a particular conservator and
another conservator was appointed while the petition was pending, but not before the
expiration of 90 days from the issuance of letters, the person who petitioned for the
appointment of a conservator but was not appointed and that person’s attorney may petition the
court for an order fixing and allowing compensation and reimbursement of costs, provided that
the court determines that the petition was filed in the best interests of the conservatee.
(c)Notice of the hearing shall be given for the period and in the manner provided in
Chapter 3 (commencing with Section 1460) of Part 1.
(d) Upon the hearing, the court shall make an order to allow both of the following:
(1) Any compensation or costs requested in the petition the court determines is just and
reasonable to the person who petitioned for the appointment of a conservator but was not
appointed, for his or her services rendered in connection with and to facilitate the appointment
of a conservator, and costs incurred in connection therewith.
(2) Any compensation or costs requested in the petition the court determines is just and
reasonable to the attorney for that person, for his or her services rendered in connection with
and to facilitate the appointment of a conservator, and costs incurred in connection therewith.
Any compensation and costs allowed shall be charged to the estate of the conservatee.
If a conservator of the estate is not appointed, but a conservator of the person is appointed, the
compensation and costs allowed shall be ordered by the court to be paid from property
belonging to the conservatee, whether held outright, in trust, or otherwise.
(e) It is the intent of the Legislature for this section to have retroactive effect.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS
The Problem: Under current law, an individual petitioning for the appointment of a
conservator of another may be entitled to reimbursement of attorneys’ fees in two situations:
(1) when they successfully petition to have themselves appointed and (2) when they
unsuccessfully petition to have a certain conservator appointed and another conservator is
appointed. California law, however, does not allow for the reimbursement of attorneys’ fees
when they successfully petition to have another appointed as conservator. Such prohibition of
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reimburse of attorneys’ fees in one situation, while allowing reimbursement for every other
conceivable situation is without any sound rationale. Oftentimes, a family member will not
want to serve as their conservator because they want to avoid protentional friction with their
family member or will want to appoint a private professional fiduciary to serve as conservator.
In these situations, the petitioner, while successful in their petition and benefitting
the conservatee, is unable to be reimbursed for attorneys’ fees.
The Solution: To resolve the issue, Probate Code section 2640.1 should be amended to
specifically allow for the reimbursement of attorneys’ fees when a petitioner successfully has
another nominated conservator appointed. Reimbursement of attorneys’ fees is already
allowed for the successful appointment of petitioner and even allowed when the petitioner is
unsuccessful in having their preferred conservator appointed. The allowance of reimbursement
of attorneys’ fees in these situations but not in a situation when a petitioner successfully has
another appointed is without merit. These fees will also not be guaranteed because the court
still has discretion and must determine that it benefits the conservatee. Instead the law removes
a prohibition of approval of attorneys’ fees in certain very important situations. By amending
section 2640.1, petitioners will be incentivized to select an appropriate party to serve as
conservator better benefitting the conservatee.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Joseph E. Gruber, Jr.,
Aaron, Riechert, Carpol & Riffle, APC, (650)368-4662, 333 Twin Dolphin Drive, Suite 350,
Redwood City, CA 94065
RESPONSIBLE FLOOR DELEGATE: Joseph E. Gruber, Jr.
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
BANSDC
As drafted, it appears that the resolution, while accommodating the proponent’s desire for
compensation to the petitioner when a third party conservator of the petitioner’s selection is
appointed, it appears to remove the possibility of compensation for a petitioner who seeks
appointment as conservator where someone else is ultimately appointed. We submit the
proponent’s goal could be achieved, without eviscerating the spirit and intent of the existing
section, if the section were amended to substitute the phrase “third party” for “particular” at
line 2, and inserting the phrase “that nominee or” between “and” and “another” at line 2,
deleting the underlined language at lines 3 and 4, and deleting the strikeout from the phrase
“but was not appointed” from line 5.
[The change would then read:
2640.1. (a) If a person has petitioned for the appointment of a particular third party
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conservator and that nominee or another conservator was appointed while the petition was
pending, but not before the expiration of 90 days from the issuance of letters, the person who
petitioned for the appointment of a conservator but was not appointed and that person’s
attorney may petition the court for an order fixing and allowing compensation and
reimbursement of costs, provided that the court determines that the petition was filed in the
best interests of the conservatee.
CA Prob. Sec. 2640.1 (California Code (2020 Edition))]

05-05-2020 Page 4 of 4

RESOLUTION 05-06-2020
DIGEST
Conservatorships: Notice to Court Appointed Counsel in Conservatorship Review Hearings
Amends Probate Code section 1850 to require notice to court appointed counsel during
conservatorship review hearings.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Probate Code section 1850 to require notice to court appointed counsel
during conservatorship review hearings. This resolution should be disapproved because it does
not ensure that all necessary persons are provided notice of conservatorship review hearings.
Probate Code section 1850 does not currently require notice to court appointed counsel during
conservatorship review hearings. Conservatorships often involve a significant deprivation of
rights. Courts are therefore empowered to appoint counsel to represent the interests of
conservatees with diminished capacity whose ability to defend their own interests is typically
impaired.
Prior to a conservatorship review hearing, the court investigator issues a “report to the court
regarding the appropriateness of the conservatorship and whether the conservator is acting in the
best interests of the conservatee regarding the conservatee’s placement, quality of care, including
physical and mental treatment, and finances.” (Prob. Code, § 1850, subd. (a)(1).) The court then
evaluates that report and any other relevant information to determine whether the
conservatorship should continue, and if so whether any modifications are necessary. (Ibid.)
When courts conduct review hearings in conservatorship proceedings, notice to court appointed
counsel is appropriate because appointed counsel can assist the court by identifying potential
problems. Likewise, the presence of appointed counsel during review hearings increases
oversight and ensures that the rights of this vulnerable population are protected. This resolution
states that it will assist the court’s oversight of conservatorship proceedings by requiring that
notice be provided to court appointed counsel. However, the resolution’s proposed change omits
notice being provided to the conservatee, whose interests are at issue in the review hearing.
As TEXCOM’s statement approving of the resolution in principle correctly notes, the correct
procedure for notice would be to require service upon the conservatee, which in turn requires
service upon the conservatee’s counsel. Such an amendment to this resolution would ensure that
all interested parties are provided notice of the hearing. However, without such a provision, this
resolution would leave a gap in the notice requirements.
Therefore, this resolution should be disapproved.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Probate Code section 1850 to read as follows:
1
2
3
4
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28
29
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31
32
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39
40

§ 1850
(a) Except as provided in subdivision (b), each conservatorship initiated pursuant to this
part shall be reviewed by the court as follows:
(1) At the expiration of six months after the initial appointment of the conservator, the
court investigator shall visit the conservatee, conduct an investigation in accordance with the
provisions of subdivision (a) of Section 1851, and report to the court regarding the
appropriateness of the conservatorship and whether the conservator is acting in the best interests
of the conservatee regarding the conservatee’s placement, quality of care, including physical and
mental treatment, and finances. The court may, in response to the investigator’s report, take
appropriate action including, but not limited to:
(A) Ordering a review of the conservatorship pursuant to subdivision (b).
(B) Ordering the conservator to submit an accounting pursuant to subdivision (a) of
Section 2620.
(2) One year after the appointment of the conservator and annually thereafter. However,
at the review that occurs one year after the appointment of the conservator, and every subsequent
review conducted pursuant to this paragraph, the court may set the next review in two years if the
court determines that the conservator is acting in the best interest interests of the conservatee. In
these cases, the court shall require the investigator to conduct an investigation pursuant to
subdivision (a) of Section 1851 one year before the next review and file a status report in
the conservatee’s court file regarding whether the conservatorship still appears to be warranted
and whether the conservator is acting in the best interests of the conservatee. If the investigator
determines pursuant to this investigation that the conservatorship still appears to be warranted
and that the conservator is acting in the best interests of the conservatee regarding
the conservatee’s placement, quality of care, including physical and mental treatment, and
finances, no hearing or court action in response to the investigator’s report is required.
(b) The court may, on its own motion or upon request by any interested person, take
appropriate action including, but not limited to, ordering a review of the conservatorship,
including at a noticed hearing, and ordering the conservator to present an accounting of the assets
of the estate pursuant to Section 2620.
(c) Notice of a hearing pursuant to subdivision (b) shall be provided to all persons listed
in subdivision (b) of Section 1822 and court appointed counsel for the conservatee.
(d) This chapter does not apply to either of the following:
(1) A conservatorship for an absentee as defined in Section 1403.
(2) A conservatorship of the estate for a nonresident of this state where the conservatee is
not present in this state.
(e) The amendments made to this section by the act adding this subdivision shall become
operative on July 1, 2007.
(f) A superior court shall not be required to perform any duties imposed pursuant to the
amendments to this section enacted by Chapter 493 of the Statutes 2006 until the Legislature
makes an appropriation identified for this purpose.
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(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS
The Problem: Annually or biannually, a conservator is required to submit several documents to
allow the court to review the conservator’s actions as part of the court’s oversight of these
protective proceedings. If the court has appointed an attorney for the conservatee, that court
appointed attorney must provide a report of all review documents and any concerns either they or
the conservatee have. However, current law does not mandate notice of these proceedings,
making it difficult for the court appointed counsel to fulfill their duty in providing these reports
for the conservatee’s protection and benefit.
The Solution: The solution is simple: amend Probate Code section 1850 to require notice to
court appointed counsel during conservatorship review hearings. The impact will be minimal,
only one additional person, and only if counsel was appointed at the time, will need such notice.
This simple fix will allow for court appointed counsel to be fully informed to meet their duty
while providing full oversight protection to the benefit of the conservatee.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Joseph E. Gruber, Jr.,
Aaron, Riechert, Carpol & Riffle, APC, (650)368-4662, 333 Twin Dolphin Drive, Suite 350,
Redwood City, CA 94065
RESPONSIBLE FLOOR DELEGATE: Joseph E. Gruber, Jr.
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
TEXCOM
APPROVE IN PRINCIPLE
This Resolution proposes to amend Probate Code section 1850 to require that the notice of the
court review hearing be provided to all persons listed in section 1822(b) and court appointed
counsel for the conservatee.
TEXCOM agrees in principle that if the court has appointed counsel for a conservatee, the
attorney should receive notice of the hearing. While the attorney may later be sent notice of
petitions set the same day, being able to calendar the hearing, and anticipate potential conflicts is

efficient, and best allows court-appointed counsel to advocate for the conservatee. However,
TEXCOM notes that Probate Code section 1214 already requires notices to be served on counsel.
As a result, TEXCOM surmises that the problem that the Resolution seeks to rectify is that a
conservatee does not receive notice under section 1822, since he or she must be personally
served with a citation under Probate Code section 1823. Thus, the root problem is not that
section 1850 does not require notice to counsel, but that section 1850 actually does not require
notice to the conservatee. If section 1850 were amended to require notice to the conservatee, then
notice to court-appointed counsel would necessarily be required under section 1214. This
approach would be more consistent with how the Probate Code generally requires notice to
counsel, i.e., through section 1214. TEXCOM recommends deleting “court appointed counsel
for” from the Resolution’s proposed amendment to Probate Code section 1850(c), so it reads as
follows:
“(c) Notice of a hearing pursuant to subdivision (b) shall be provided to all persons listed
in subdivision (b) of Section 1822 and court appointed counsel for the conservatee.”

RESOLUTION 06-01-2020
DIGEST
CCBA: Procedure for Delegations to Submit Suggested Amendments and Statements in Support.
Amends CCBA Rules of Operation and Procedure, article 2, sections 10-12 to allow delegations
to submit suggested amendments and statements in support in advance of the Conference.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends CCBA Rules of Operation and Procedure, article 2, sections 10-12 to
allow delegations to submit suggested amendments and statements in support in advance of the
Conference. This resolution should be approved in principle because allowing delegations to
suggest amendments early in the process would give other delegations and individual delegates
more time to evaluate the amendments than when amendments are proposed on the floor of the
Conference.
Currently, the CCBA Rules of Operation and Procedure allow delegations and other designated
groups to submit counterarguments of 500 or fewer words to resolutions in advance of the annual
Conference, but do not provide a mechanism for delegations or other designated groups to
submit either statements in support of resolutions or proposed amendments to resolutions in
advance of the annual Conference. (Rules Op. & Proc., art. 2, § 11.) The term
“counterarguments” is not defined. (Ibid.) Further, the Rules of Operation and Procedure
discuss amendment of resolutions only in article IV, Conference Floor Procedures.
This resolution would define the term “counterarguments” to mean “arguments against the
resolution.” It would also allow delegations or other designated groups to submit statements in
support of resolutions, limited to 150 or fewer words, by a designated date in advance of the
annual Conference. It would also allow delegations and other designated groups to submit
proposed amendments to resolutions, limited to 250 or fewer words, by a designated date in
advance of the annual Conference.
The resolution would allow delegations and individual delegates to have adequate time to
consider proposed amendments to resolutions. Under the current system, delegates often receive
the text of proposed amendments on the same day the resolution is called up for debate at the
annual Conference. This does not allow for the kind of thoughtful evaluation of statutory
language that delegations are able to do at their annual caucuses. Moreover, it allows no time for
the Resolutions Committee to evaluate the proposed amendments. By allowing amendments to
be submitted before the Resolutions Committee prepares its reports, and before the delegations
hold their caucuses, the resolution would allow delegates to devote the same time and effort to
analyzing amendments as they now do for resolutions as initially submitted.
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The resolution would also help to make it clear that “counterarguments” need to be arguments
against resolutions. Every year, CCBA receives a number of statements designated as
counterarguments to resolutions that are actually statements in support of resolutions. The
provisions of this resolution allowing statements in support, and defining the term
“counterarguments” would provide helpful clarification regarding a delegation or other
designated group’s position on a resolution.
Therefore, this resolution should be approved in principle.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that the Board of
Directors amend CCBA Rules of Operation & Procedure, article 2, sections 10, 11, and 12, to
read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
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17
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19
20
21
22
23
24
25
26
27
28
29
30
31

Article II
[Sections 1 through 9 remain unchanged.]
10. Manner of Submission: All resolutions, reports, and counterarguments, suggested
amendments, and statements of support, shall be submitted electronically in the form prescribed
by the Board and published on the CCBA website.
11. (a) Counterarguments: Counterarguments, which shall be defined as arguments
against the resolution, shall not exceed 500 words. Counterarguments must be received by the
Conference Chair and the Chair of Resolutions Committee no later than the date set for their
receipt as published at the time of the preceding regular meeting. Counterarguments may be filed
by any Association entitled to certify delegates to the Conference, ten members of the State Bar,
any Section of the State Bar, the Board of Directors of the CCBA, and any other party authorized
by the Board of Directors of the CCBA.
(b) Suggested Amendments: Suggested Amendments, which shall be defined as
suggestions to improve the resolution, shall not exceed 250 words. Suggested Amendments need
not be proposed language, but the ideas. They may include the idea(s) and the reasoning behind
it/them. Suggested Amendments must be received by the Conference Chair and the Chair of
Resolutions Committee no later than the date set for their receipt as published at the time of the
preceding regular meeting. Suggested Amendments may be filed by any Association entitled to
certify delegates to the Conference, ten members of the State Bar, any Section of the State Bar,
the Board of Directors of the CCBA, and any other party authorized by the Board of Directors of
the CCBA.
(c) Statements of Support: Statements of Support, which shall be defined as arguments
for the resolution, shall not exceed 150 words. Statements of Support shall only include insights
or arguments not mentioned in the proponent’s statement of reasons. Statements of Support must
be received by the Conference Chair and the Chair of Resolutions Committee no later than the
date set for their receipt as published at the time of the preceding regular meeting. Statements of
Support may be filed by any Association entitled to certify delegates to the Conference, ten
members of the State Bar, any Section of the State Bar, the Board of Directors of the CCBA, and
any other party authorized by the Board of Directors of the CCBA.
12. Publication of Resolutions: As soon as possible after the Resolutions Committee files
its reports, the all the proposed resolutions, together with all counterarguments, suggested
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32
33
34
35

amendments, statements of support, and the reports of the Resolutions Committee shall be posted
to the website. Electronic copies and paper copies of the resolutions, counterarguments and
report may also be made available for purchase at a cost and in a manner to be published to the
website.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: Currently, the only official option delegations have to publish when it comes to
other delegations’ resolutions is a counterargument. Counterarguments are valuable, but not the
only useful information that delegations can offer. Sometimes counterarguments involve
suggested amendments, which are not really counterarguments but ideas on how to make the
resolution better and should not have the same heading. Similarly, delegations cannot publish
reasons to support a resolution that might have been overlooked by the proponent but might be
valuable for other delegations to consider.
The Solution: This resolution allows delegations to submit suggested amendments and
statements of support for resolutions, enabling them to submit other useful information for
delegations to consider.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 PMB 231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com.
RESPONSIBLE FLOOR DELEGATE: Ben Rudin
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
OCBA
The Orange County Bar Association opposes this resolution which seeks to add to the CCBA
Rules of Operation and Procedure, Article II, Section 11(b) “Suggested Amendments.” The
proponent offers that suggestions “need not be proposed language, but the ideas.” Clearly this is
not workable or advisable for the Conference for several reasons.
First, the Conference is not merely a debating society. As lawyers, we are aware that words
matter, particularly when they are the words to a statute. Even the best well-intentioned ideas can
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have opposite results and unintended consequences due to poor draftsmanship. The work of the
Conference is not just the proliferation of ideas but the creation of precision language which
turns those ideas into statutory law.
Second, recent experience has shown that major hurried changes to resolutions on the
Conference floor, while gaining the emotional support of a majority of delegates and their votes,
has not resulted in a work product that CCBA can be proud of or that is ready for enactment by
the Legislature. Our target audience, the California Legislature, expects and demands more from
us as professionals. This resolution will not enhance the efficiency of the Conference or the
quality of the final passed resolutions. In the end, the credibility of CCBA as an organization will
be harmed in the eyes of the Legislature should this rule change be adopted.
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RESOLUTION 06-02-2020
DIGEST
Courts: Elected Public Defenders
Amends California Constitution, article XI, section 1, to require the Legislature to provide for an
elected public defender in each county.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution would amend California Constitution, article XI, section 1, to require the
Legislature to provide for an elected public defender in each county. This resolution should be
disapproved because it may lead to repeated and disruptive changes in leadership in public
defender’s offices, may result in the election of politicians who are overly influenced by special
interests such as law enforcement, and is not appropriate for every county in California.
Currently, the California Constitution provides for an elected district attorney but not an elected
public defender. Although the office of the public defender was originally envisioned as an
elected position, in 1921 the Legislature opted to leave to the counties the decision whether to
have a public defender, and whether to have that person be elected or appointed. (Brenner, The
California Public Defender: Its Origins, Evolution and Decline (2010) Cal. Western L. Sch.
<http://scholarlycommons.law.cwsl.edu/fs/148>.) California Government Code, section 27702,
derived from that 1921 legislation, provides that the public defender may be elected or
appointed. San Francisco is the only county with an elected public defender.
This resolution would amend the Constitution to add public defenders to the list of elected
officials which each county must provide.
While there is concern that appointed public defenders are beholden to their Board of
Supervisors, or other appointing body, and therefore do not strongly advocate for their clients,
there is no basis to conclude that an elected public defender has more independence to give
clients a robust defense. Rather, a public defender who must seek reelection may have less
independence, particularly in counties where a candidate must please a small constituency who
may not understand that every person, no matter how heinous the crime with which he or she is
accused, is entitled to a strong and vigorous defense. Just as there have been recall elections
against judges who make unpopular decisions, a constituency unhappy with a public defender’s
handling of specific cases may make him or her vulnerable to recall or defeat at the polls.
In 2016, twenty-five of California’s fifty-eight counties voted for Donald Trump.
(https://en.wikipedia.org/wiki/2016_United_States_presidential_election_in_California#Statewid
e_results.) In those counties, an elected public defender might be more reluctant to push back
against law enforcement than one who is appointed. As an example, in Florida, where public
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defenders are elected, a candidate ran a campaign promising that his attorneys would not accuse
police officers of lying. He won the endorsement of the police unions and, ultimately, the
election. (https://scholarship.law.missouri.edu/mlr, at p. 821.) An appointed public defender, on
the other hand, particularly one who has promoted through the ranks of the office, may be more
committed to providing defendants -- especially publicly unpopular defendants -- with the
vigorous defense that they are entitled to. Additionally, appointed public defenders can focus on
ensuring their clients are represented, rather than taking time from their responsibilities to
fundraise and advocate for reelection as elected public defenders must do.
Further, concerns regarding the appropriateness of having a public defender, and the
independence of that official, will be different in each county and should not be addressed by a
one-size-fits-all solution. A small county, such as Alpine County with its population of 1,129,
has different political and budgetary concerns than Los Angeles County, which has a population
of over ten million. (https://www.california-demographics.com/counties_by_population.) For
some counties, it makes more sense to hire a contract attorney to serve in the role of public
defender than to create a county office. This resolution would not only require every county to
create, staff, and support that office, but also to take on the expenses of holding elections to fill
the position. Allowing counties to determine the best procedures for selecting their own public
defenders, allows flexibility that will promote justice within those communities.
Therefore, this resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Article 11 of the California Constitution, section 1 to read as follows:
1
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SEC. 1.
(a) The State is divided into counties which are legal subdivisions of the State. The
Legislature shall prescribe uniform procedure for county formation, consolidation, and boundary
change. Formation or consolidation requires approval by a majority of electors voting on the
question in each affected county. A boundary change requires approval by the governing body of
each affected county. No county seat shall be removed unless two-thirds of the qualified electors
of the county, voting on the proposition at a general election, shall vote in favor of such
removal. A proposition of removal shall not be submitted in the same county more than once in
four years.
(b) The Legislature shall provide for county powers, an elected county sheriff, an elected
district attorney, an elected public defender, an elected assessor, and an elected governing body
in each county. Except as provided in subdivision (b) of Section 4 of this article, each governing
body shall prescribe by ordinance the compensation of its members, but the ordinance
prescribing such compensation shall be subject to referendum. The Legislature or the governing
body may provide for other officers whose compensation shall be prescribed by the governing
body. The governing body shall provide for the number, compensation, tenure, and appointment
of employees.
(Proposed new language underlined; language to be deleted stricken.)
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PROPONENT: 10 Members of the California Bar; Alicia M. Gámez, Dick Normington,
Joachim Steinberg, Diana Passadori, James P. Lamping, James Brosnahan, Frank Z. Leidman,
Dick Normington, Ciarán O'Sullivan, Jim Weixel, David Bigeleisen
STATEMENT OF REASONS
The Problem: The untimely and tragic death of Jeff Adachi left a void where a great,
elected Public Defender once stood in San Francisco, but his passing uncovered the littleunderstood fact that San Francisco is the only county with an elected Public Defender in the
State of California.
Those of us lucky enough to live in a county with an elected public defender understand
the value of an outspoken public voice for the defense. The office of the district attorney is
charged with enforcing the laws on behalf of "the people." The public defender is charged with
protecting the freedoms of the people accused of a crime. Yet, only San Francisco's public
defender has an elected office that advocates for the defense of the people.
Our legal system is adversarial. Democracy requires strong advocacy on both sides of
criminal justice in and out of court. After generations of one-sided emphasis on enforcement, we
are now reaping the sour rewards of too great a reliance on unchallenged
prosecution. Generations of implicit bias (if not outright racism) have led to habitual overcharging and an epidemic of over-incarceration.
In San Francisco, our elected public defender challenges those practices. Jeff Adachi's
elected office gave him autonomy to pursue funding and equity. For example, when San
Francisco's Crime Lab failed to disclose Brady violations, Jeff Adachi pressed for disclosure and
thorough investigation. In the end, hundreds of convictions were thrown out.
Now, politicians regularly chart a political career through the office of the district
attorney, but no parallel avenue exists for those seeking public office to advance through the
office of the public defender. The result is an unbalanced political
discourse skewed towards enforcement and away from rehabilitation and redemption. A political
voice for the prosecution without an elected and vocal for the defense leads to disparities at every
point in the system and impoverishes our democratic institutions.
An elected public defender is essential to enforce accountability from law enforcement,
demand an adequate budget for the defense of the people when accused, and draw the
public's attention to the role of the public defender in our civil society. (See generally, Benner,
Laurence A., "The California Public Defender: Its Origins, Evolution and Decline" (2010).
Faculty Scholarship. Paper 148. http://scholarlycommons.law.cwsl.edu/fs/148)
The Solution: Amending the California Constitution to provide for an elected public defender
will foster for a balanced public discourse, provide a watchdog to guard against law
enforcement excesses, ensure robust protection of the accused and the civil rights of the people,
and restore public confidence in the institutions of criminal justice. An elected public defender is
necessary for an independent advocate who will fight to ensure that every person accused and
prosecuted will have a defense worthy of our constitution.
CURRENT OR PRIOR RELATED LEGISLATION
Not known.
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IMPACT STATEMENT
This resolution would affect Government Code sections 27700-27712 regarding the office of
public defender.
AUTHOR AND/OR PERMANENT CONTACT: Alicia M. Gamez, 220 Montgomery Street,
Suite 1200, San Francisco, CA 94104, 415-341-8143, alicia@gamezlaw.com
RESPONSIBLE FLOOR DELEGATE: Alicia M. Gámez
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RESOLUTION 06-03-2020
DIGEST
Ballot Initiatives: Changes to Signature Requirements for Initiatives and Referenda
Amends the California Constitution, article II, sections 8 and 9, and Elections Code, section 9035
to change the signature requirements for referenda placed on the ballot.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends the California Constitution, article II, sections 8 and 9, and Elections
Code, section 9035 to change the signature requirements for initiatives and referenda placed on
the ballot. This resolution should be disapproved because it fails to demonstrate a problem, and
the face of the resolution concedes that it may be incomplete.
California Constitution, article II, sections 8 and 9, and Elections Code, section 9035 currently
provide a formula for determining the number of signatures needed to place initiatives and
referenda on the ballot. In particular, the petition must be signed by five percent in the case of a
referendum amending a statute, and eight percent in the case of a referendum amending the
California Constitution, of the votes for all candidates for Governor at the last gubernatorial
election.
This resolution would change those numbers to 3.15 percent and five percent, respectively. This
resolution would further change the basis of the measurement from the number of votes cast in
the last gubernatorial election to the specified percentages of the total number of registered
voters.
This resolution claims that the fluctuation in the required number of signatures presents a
problem. However, the resolution fails to demonstrate that the fluctuation in the number of
signatures required is significantly different from year-to-year such that it actually presents a
problem. It also provides no explanation as to whether the resolution would make it easier or
harder to get an initiative on the ballot or why the intended result would be a good thing.
This resolution should also be disapproved because the total number of registered voters in
California fluctuates over time, just like the current measure of the number of votes cast in the
last gubernatorial election, but the proposed statutory change fails to establish a fixed point upon
which to measure the total number of voters. Without a fixed point in time to measure the total
number of voters, and in turn the total number of signatures required, ballot authors, registrars,
and the Secretary of State cannot ascertain just how many signatures are required. Is it a
percentage of the total number of registered voters at the time the ballot initiative is circulated for
signatures? Is it a percentage of the total number of registered voters at the time the signatures
are submitted for verification? Therefore, in addition to failing to establish that there is a problem
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to be corrected, the resolution would have the unintended consequence of creating ambiguity as
to how many signatures are required in a particular year.
Also troubling is the fact that the resolution “may require additional statutory changes. Other
statutes that mention the signature requirement as a % of gubernatorial votes might need
changing. (Emphasis added.)” The fact that the resolution cannot identify which statutes would
be affected means that it is facially incomplete.
Therefore, this resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend California Constitution article II, sections 8 and 9, and Elections Code
section 9035, to read as follows:
1
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26
27
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Art. II, § 8
(a) The initiative is the power of the electors to propose statutes and amendments to the
Constitution and to adopt or reject them.
(b) An initiative measure may be proposed by presenting to the Secretary of State a
petition that sets forth the text of the proposed statute or amendment to the Constitution and is
certified to have been signed by electors equal in number to 5 3.15 percent in the case of a
statute, and 8 5 percent in the case of an amendment to the Constitution, of the votes all electors
in the State of California. for all candidates for Governor at the last gubernatorial election.
(c) The Secretary of State shall then submit the measure at the next general election held
at least 131 days after it qualifies or at any special statewide election held prior to that general
election. The Governor may call a special statewide election for the measure.
(d) An initiative measure embracing more than one subject may not be submitted to the
electors or have any effect.
(e) An initiative measure may not include or exclude any political subdivision of the State
from the application or effect of its provisions based upon approval or disapproval of the
initiative measure, or based upon the casting of a specified percentage of votes in favor of the
measure, by the electors of that political subdivision.
(f) An initiative measure may not contain alternative or cumulative provisions wherein
one or more of those provisions would become law depending upon the casting of a specified
percentage of votes for or against the measure.
Art. II, § 9
(a) The referendum is the power of the electors to approve or reject statutes or parts of
statutes except urgency statutes, statutes calling elections, and statutes providing for tax levies or
appropriations for usual current expenses of the State.
(b) A referendum measure may be proposed by presenting to the Secretary of State,
within 90 days after the enactment date of the statute, a petition certified to have been signed by
electors equal in number to 5 3.15 percent of all electors in the State of California the votes for
all candidates for Governor at the last gubernatorial election, asking that the statute or part of it
be submitted to the electors. In the case of a statute enacted by a bill passed by the Legislature on
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or before the date the Legislature adjourns for a joint recess to reconvene in the second calendar
year of the biennium of the legislative session, and in the possession of the Governor after that
date, the petition may not be presented on or after January 1 next following the enactment date
unless a copy of the petition is submitted to the Attorney General pursuant to subdivision (d) of
Section 10 of Article II before January 1.
(c) The Secretary of State shall then submit the measure at the next general election held
at least 31 days after it qualifies or at a special statewide election held prior to that general
election. The Governor may call a special statewide election for the measure.
§ 9035
An initiative measure may be proposed by presenting to the Secretary of State a petition
that sets forth the text of the proposed statute or amendment to the Constitution and is certified to
have been signed by registered voters equal in number to 5 3.15 percent in the case of a statute,
and 8 5 percent in the case of an amendment to the Constitution, of the total registered voters in
the State of California for all candidates for President Governor at the last presidential
gubernatorial election preceding the issuance of the circulating title and summary for the
initiative measure by the Attorney General.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Associations
STATEMENT OF REASONS
The Problem: The required number of signatures to qualify initiatives and referenda for the
ballot has fluctuated dramatically. Most recently, 2014 saw a record low requirement of 3.3% of
registered voters for constitutional amendments, and 2.1% for statutes and referenda. Even
though the total registered voters had increased since the previous calculation, the total
requirement went down over 200,000 for amendments and almost 140,000 for statutes and
referenda. That was due to the 2014 gubernatorial election having the lowest percentage of
turnout in a regularly-scheduled election in California at least since 1914, even lower than the
2002 election of Gray Davis vs. Bill Simon, despite 2.5 million more registered voters. After
2018 had the highest percentage turnout in a mid-term election since 1982 (John Cox, 2018
runner-up, received more votes than Jerry Brown did in 2014), the signature requirements shot
up to 5.1% of registered voters for amendments and 3.2% for statutes and referenda. Those
requirements are actually only a little higher than the historical average.
This fluctuation in signature requirements is unnecessary and preventable. The pool of
available signatories is the number of registered voters, so the requirement ought to be a set
percentage of that rather than how many of them actually voted in the last gubernatorial election.
Furthermore, although we have not experienced this yet, we may end up with two candidates for
Governor of the same party due to the top-two primary, just like we have for the U.S. Senate the
last two times. If that happens, the signature requirements are likely to drop significantly due to
many members of the party not represented skipping that race. That can be demonstrated with
the last election, in which the gubernatorial election had over 1.3 million more voters than the
Senate election.
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The Solution: Since the initiative process was enacted in California, the median signature
requirements relative to registered voters have been ~5.03% of registered voters for amendments
and ~3.15% for statutes and referenda. Taking those historical figures, this resolution makes the
requirement a consistent 5% of registered voters for constitutional amendments, and 3.15% for
statutes and referenda. Some years would mean less than otherwise, and some would mean more,
but it would be much more consistent and predictable. The signature requirements would be a
little less right now with this in effect, and the vast dropoff in 2014 and any significant drop-offs
or increases in the future would be prevented unless the total registered voters drastically
changes.
IMPACT STATEMENT
This resolution may require additional statutory changes. Other statutes that mention the
signature requirement as a % of gubernatorial votes might need changing.
CURRENT OR PRIOR RELATED LEGISLATION
None known
AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com.
RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 06-04-2020
DIGEST
Civil Rights: Rights for Unhoused Persons
Adds Civil Code sections 52.80, 52.81, 52.82, 52.83, 52.84, and 53.85 to codify unhoused
persons’ rights to use public spaces, due process, and civil claims.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Nearly identical to Resolutions 12-11-2019, 09-01-2017 and 02-07-2018, which were
disapproved, and similar to Resolution 05-06-2016, which was disapproved.
Reasons:
This resolution adds Civil Code sections 52.80, 52.81, 52.82, 52.83, 52.84, and 53.85 to codify
unhoused persons’ rights to use public spaces, due process, and civil claims. This resolution
should be disapproved because the exemptions and rights set out in the resolution are overly
expansive, would undermine the ability of others to access clean and non-threatening public
spaces, would jeopardize the economic vitality of local businesses, and place unreasonable
financial and administrative burdens on municipalities.
There is no current California law that provides the types of rights this resolution proposes.
However, unhoused persons currently can (and do) bring civil rights suits under 42 U.S.C. §
1983, and the Ninth Circuit has been receptive to those actions. (See, e.g., Lavan v. City of Los
Angeles (9th Cir. 2012) 693 F.3d 1022, cert. denied June 24, 2013; see also Martin v. City of
Boise (9th Cir. 2019) 920 F.3d 584.)
This long and complex resolution proposes a new statutory scheme that involves new laws that
fall into the following 6 categories:
1. statements of legislative intent (new Sections 52.80; 52.83, sudb. (a));
2. definitions of terms for this new statutory scheme (new Section 52.81, subd. (a)-(o));
3. a list of civil rights to be accorded to all unhoused person, with a requirement that
municipalities post this list under the title of “HOMELESSS PERSON’S BILL OF
RIGHTS” and provide copies to the public upon request (new Section 52.82, subd.
(a)-(b);
4. the rights of unhoused persons to use and reside on public property (new Section
52.83, subd. (a)-(d));
5. the rights of unhoused persons to due process related to the governmental entities
taking away the possessions of unhoused persons and/or moving such persons out of
the areas in which they are living (new Section 52.84(a)-(c)); and
6. the rights of unhoused persons to a civil claim with a prevailing party attorney’s fee
provision and per-violation penalties if any of the rights set out in this proposed
statutory scheme are violated (new Section 53.85).
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Under the resolution, unhoused persons are entitled to broad rights and immunities. They would
not be subject to criminal, civil or administrative penalties for sleeping, eating, resting or
engaging in religious practices on public property. Municipalities would not be permitted to
remove them or their belongings unless (a) adequate housing (including room for every
household member, handicap access, and no restrictions based on criminal history or substance
abuse) is provided; and (b) an individualized assessment for each person being removed is
conducted. Further, prior to removal, a municipality would have to provide at least five days
written notice (resolutions from past years on this topic have included a 30-day notice period, i.e.
Resolution 12-11-2019). If an unhoused person is not present at the time of removal, the
municipality would have to document that the person received actual notice as well as
photograph and catalogue any property removed. Even where removal is based on valid safety
concerns, a municipality would have to make every attempt to clean up the hazard (without
removal) or provide the persons responsible for creating the hazardous condition the means and
opportunity to clean up/remedy the hazard, and ultimately provide alternative locations for those
removed. The resolution further provides a civil cause of action for any violation of these rights,
allowing the plaintiff to recover a variety of damages, including restitution, actual, compensatory
and exemplary damages, a statutory award of $1,000 per violation, and reasonable attorney fees
to the prevailing party.
This resolution provides an important framework for providing unhoused persons with some due
process regarding their possessions and includes some provisions that would require local
governmental agencies to abide by the Eighth Amendment of the United States Constitution.
However, it should be disapproved because the proposed definitions of terms are overbroad and
unclear, the expansion of civil liability that municipalities would face is unjustifiable, and the
rights granted to unhoused persons are at the unfair expense of others.
While local governmental authorities often treat unhoused persons unfairly and target this
population for mistreatment, the problem is not solved by legislation that harms residents, people
who to commute to jobs from other cities, business owners and children and/or denies residents,
commuters, visitors and children the safe use of parks, playgrounds and other public spaces.
Instead, a proposal that is narrowly tailored to focus on the due process rights and Eight
Amendment protections would serve to protect the unhoused, hold local governmental
authorities accountable for their mistreatment of the unhoused, and not negatively impact others.
There have been several legislative measures providing for a “right to rest” proposed in
California, none of which were as broad as this resolution, and none of which were successful.
Assembly Bill 5 (2013-2014 Reg. Sess.), Senate Bill 608 (2015-2016 Reg. Sess.), and Senate
Bill 876 (2015-2016 Reg. Sess.), all died at the committee level.
Therefore, this resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Civil Code sections 52.80, 52.81, 52.82, 52.83, 52.84, and 53.85, to read as
follows:
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§ 52.80
There is created a Homeless Person’s Bill of Rights to guarantee that the rights, privacy
and property of persons experiencing homeless are adequately safeguarded and protected under
the laws of this state. The rights afforded persons experiencing homelessness to ensure that their
person, privacy and property are safeguarded and protected, as set forth in subsection Sections
52.82 and 52.83 below, are available only insofar as they are implemented in accordance with
other parts of the general statutes, state rules and regulations, federal law, the state Constitution
and the United States Constitution.
§ 52. 81
For purposes of this part, the following definitions shall apply:
(a) “Adequate and accessible housing” means, at a minimum, living space:
(1) Where a person has both the right to reside and keep belongings on an ongoing,
long term basis at any time of day or night;
(2) That meets living standards commonly acceptable to society, and includes safety
from other individuals, the elements, and exposure to disease or filth, room to move about,
storage space for belongings, the ability to maintain current household composition,
accommodation for physical or mental limitations, and access to hygiene facilities; and
(3) That is accessible to the individual who is or will be living in that space, including
that the individual must not be barred due to criminal background, treatment status, ability to
show identification, household composition, physical or mental limitations, substance use
disorder, or otherwise.
(b) “Hazardous condition” means a condition that creates an imminent public health or
safety harm. The public health or safety harm must be created by the presence of
a specific condition and not a generalized harm common to all who are unsheltered.
(c) “Homeless person(s)” and “person(s) experiencing homelessness” mean those
individuals or members of families who lack a fixed, regular, and adequate nighttime residence,
including people defined as homeless using the criteria established in the Homeless Emergency
Assistance and Rapid Transition to Housing (HEARTH) Act of 2009.
(d) “Impoundment” means any action by the municipality to remove or tow a vehicle
used as a residence without the express approval of the vehicle’s owner.
(e) “Municipality” means any local jurisdiction and any of its contractors, agents,
employees or partners.
(f) “Outdoor living space” means any outdoor public space that homeless individual(s)
use to live or sleep in, as evidenced by the presence of a sleeping bag, shelter, tarp, tent,
bed, cardboard, metal sheeting, furniture, or other objects demonstrating an intent to live in the
location for one or more days, whether or not continuously.
(g) “Personal property” means any item which an individual owns and which might have
value or use to that individual, regardless of whether the item is left unattended for temporary
periods of time or whether it has monetary value. This does not include weapons other than
knives, contraband, items which pose an obvious health or safety risk, or are clearly
contaminated in a way which a reasonable person would conclude the items should not be stored
with other property. Personal property includes non-rigid materials used for shelter, such as tents
and tarps, but does not include building materials, such as wood products, metal, or rigid plastics
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(h) “Public space” means any property that is owned by a government entity or any
property upon which there is an easement for public use and that is held open to the public,
including, but not limited to, plazas, courtyards, parking lots, sidewalks, public transportation
facilities and services, public buildings, shopping centers, and parks.
(i) “Qualified outreach program” means a social service program with
adequate oversight, training, and clinical supervision to conduct sufficient individualized
outreach, and that the municipality contracts with or provides. Such programs shall have an
established record of providing sustained, equitable, person-centered care, and staff providing
services shall have training in the following areas: working with people with behavioral health
issues including substance use disorder, mental disorders, or both; trauma-informed care,
including people who have experienced or are experiencing gender- and gender-identity-based
violence and violence based on sexuality; outreach, assessment, and engagement; harm reduction
practices (including but not limited to safe needle exchange, use, and disposal, carrying and
dispensing Narcan, informing individuals of rights (Good Samaritan Law) and treatment options
(Buprenorphine and Methadone); cultural competence; confidentiality and grievance procedures;
and may include peer coaches that include adequate oversight and clinical supervision.
(j) “Removal” means action to remove people, camps, structures, or personal
property located at outdoor living spaces.
(k) “Rest” means the state of not moving, holding certain postures that include, but are
not limited to, sitting, standing, leaning, kneeling, squatting, sleeping, or lying.
(l) “Sufficient individualized outreach” means individualized, person-centered
outreach that responds to the unique needs of each person. Sufficient outreach involves:
(m) Making an individual assessment of each affected individual, which includes, but is not
limited to, considerations of household composition; disability; mental illness or other mental or
emotional capacity limitations; substance use or treatment status; geographic needs, such as
proximity to personal support, healthcare, employment and other geographic considerations; and
ongoing support needs;
(1) Identifying and offering adequate and accessible housing, if available, based on this
individual assessment; and
(2) If an offer is accepted, providing assistance with both the administrative and logistical
aspects of moving into the identified adequate and accessible housing.
(n) “Unsafe location” means a public space that poses imminent danger of harm to
individuals residing in that location or to the general public. The danger of harm must be created
by the existence of the specific outdoor living space at that particular location and not
generalized danger of harm common to all who are unsheltered. Unsafe locations include, but are
not limited to, rights-of-way in industrial areas actively used for transporting people or goods
and for providing ingress and egress to real property.
(o) “Unsuitable location” means a public space that has a specific public use that is
substantially impeded as a result of an outdoor living space in that location. Improved areas of
Municipality parks, including restored natural areas or natural areas actively undergoing
restoration, and public sidewalks in front of houses and dwelling units are per se unsuitable.
§ 52.82.
(a) Each homeless person in this state has the right to:
(1) Free movement without restraint;
(2) Have equal opportunities for employment;
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(3) Receive emergency medical care;
(4) Register to vote and to vote;
(5) Have personal information protected;
(6) Have a reasonable expectation of privacy in his or her personal property; and
(7) Receive equal treatment by state and municipal agencies.
(b) Each municipality shall conspicuously post in the usual location for municipal
notices a notice entitled "HOMELESS PERSON'S BILL OF RIGHTS" that contains the text set
forth in subsection (a) of this section. Each municipality shall make copies of such notice
available to members of the public upon request.
§ 52.83.
(a) It is the intent of the Legislature that this section be interpreted broadly so as to
prohibit policies or practices that are discriminatory in either their purpose or effect.
(b) Persons experiencing homelessness shall be permitted to use public space in the ways
described in this section at any time that the public space is open to the public without
discrimination based upon their housing status, and without being subject to criminal, civil, or
administrative penalties. Permitted use of the public space include, but are not limited to, all of
the following:
(1) Free movement without restraint.
(2) Sleeping or resting, and protecting oneself from the elements while sleeping or
resting in a non-obstructive manner.
(3) Eating, sharing, accepting, or giving food.
(4) Praying, meditating, worshiping, or practicing religion.
(c) Nothing in this section shall prevent law enforcement from enforcing laws to protect
the right of people to use the sidewalk pursuant to the Americans with Disabilities Act of
1990 (42 U.S.C. Sec. 12101 et seq.).
(d) Nothing in this section shall prevent law enforcement from enforcing the Penal Code,
except subdivision (e) of Section 647 of the Penal Code, so far as it prohibits rest.
§ 52.84.
(a) A municipality may respond appropriately to emergency situations such as fires,
crimes, or medical crises as it normally would with outdoor living spaces. However, except as
specified in (b) the municipality may undertake a removal or impoundment action only when the
municipality has satisfied the following conditions:
(1) Adequate and accessible housing is available beginning at least 5 days before the time
of removal or impoundment, to all individuals whose persons, personal possessions and/or
vehicles are being removed or impounded.
(2) The affected individuals have been engaged with sufficient outreach over a period of
not less than 5 days, to allow those interested to move voluntarily to adequate and accessible
housing. Sufficient outreach involves, at a minimum: (1) making an individual assessment of
each affected individual, which includes, but is not limited to, considerations of household
composition; disability; pets, service and support animals, mental illness or other mental or
emotional capacity limitations; substance use or treatment status; geographic needs, such as
proximately to personal support, healthcare, employment and other geographic considerations;
and ongoing support needs; (2) identifying and offering adequate and accessible housing based
on this individual assessment; and (3) if an offer is accepted, providing assistance with both the
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administrative and logistical aspects of moving into the identified adequate and accessible
housing.
(3) The Municipality has provided written notice meeting the following requirements:
(A) The specific date and time the removal or impound will take place, which must
not be fewer than seven (7) days from notice date;
(B) Explanation of the actions that will be taken during the removal or impoundment and
how loss of personal property can be avoided;
(C) Information about where personal property will be safeguarded if seized during
the removal or impoundment and how it can be retrieved after removal or impoundment;
(D) Contact information for the outreach organizations that will work with that site as
specified in subsection (2) above; and
(E) A statement that adequate and accessible housing is available for all affected
individuals.
(F) Notice must be provided in languages likely to be spoken by impacted individuals,
and through methods capable of being understood by persons with physical and mental
disabilities.
(G) Notice must be posted in a conspicuous location at the relevant outdoor living space
or on the relevant vehicle, as well as affixed to all tents and structures used for shelter at that
location.
(b) If an outdoor living space or a vehicle used as a residence is in an unsafe or unsuitable
location, or creates or contains a hazardous condition, the municipality may undertake a removal
or impoundment action if conducted in accordance with the procedures set forth in this Section.
(1) Prior to conducting removal or impoundment actions based on unsafe or unsuitable
locations, the municipality must do the following:
(A) The municipality must inform all individuals staying at such location the reasons that
it is unsafe or unsuitable at least 72 hours prior to any removal or impoundment.
(B) The municipality must identify and make available a nearby, alternative location to
camp or park that is safe and suitable to all affected individuals.
(C) The municipality must conduct sufficient individualized outreach.
(2) Prior to conducting removal or impoundment actions based on hazardous conditions,
the municipality must do the following:
(A) Provide access to basic garbage, sanitation, and harm reduction services as dictated
by the nature of the hazardous condition, for at least 72 hours.
(B) Make reasonable efforts to identify the likely source of the hazardous condition and
take action against only those responsible for creating the hazardous condition.
(C) Provide a meaningful opportunity to cure the hazardous condition, including:
(i) An effective cure notice of the specific conditions that create the hazardous
condition and information on how that condition can be remedied; and
(ii) Provision of necessary items, such as garbage bags and bins, cleaning supplies, rodent
traps, intravenous needle receptacles, and/or portable toilets, among others, that would allow the
individuals to cure the hazardous condition. The municipality must allow individuals at least 72
hours to cure the hazardous condition before posting notice of removal or impoundment, and
shall not conduct removal or impoundment if the hazardous conditions have been cured.
(D) The municipality must conduct direct outreach through site visits to: (a) inform all
affected individuals prior to or during the cure period that the location has a hazardous condition
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and the actions needed to cure that condition; and (b) inform all affected individuals whether the
hazardous condition has been remedied after the cure period, and if not, why not.
(3) Prior to removal or impoundment, the municipality must provide written
notice meeting the following requirements:
(A) The specific date and time the removal or impound will take place;
(i) The removal or impound may not take place fewer than 72 hours from the date of
notice in the case of unsafe or unsuitable location;
(ii) The removal or impound may not take place fewer than five (5) days from the date of
notice in the case of a hazardous condition
(B) Explanation of how the location of the outdoor living space or vehicle is unsafe
and/or unsuitable, or the hazardous condition has not been remedied;
(C) Explanation of the actions that will be taken during the removal or impoundment and
how loss of personal property can be avoided;
(D) Information about where personal property will be safeguarded if seized during the
removal or impoundment and how it can be retrieved after removal or impoundment;
(E) Clear directions to the alternative location, which must be accessible to public transit.
If public transit is needed to reach the alternative location, municipalities shall provide a means
of transportation to said alternative location. Means of transportation shall include, but not be
limited to no cost public transit, shuttle service, taxi and/or ride sharing service.
(F) Contact information for the outreach organizations that will work with that site as
described in subsection (4) below; and
(G) If available, a statement that adequate and accessible housing is available for all
affected individual;
(H) Notice must be provided in languages likely to be spoken by impacted individuals,
and through methods capable of being understood by persons with physical and mental
disabilities.
(I) Notice must be posted in a conspicuous location at the relevant outdoor living space or
on the relevant vehicle, as well as affixed to all tents and structures used for shelter at that
location.
(4) Sufficient individualized outreach must involve, at a minimum, the following actions:
(A) Informing all affected individuals of the availability of the alternative location for the
outdoor living space or vehicle, or offering adequate and accessible housing; and
(B) Offering assistance with both the administrative and logistical aspects of moving into
the identified alternative location or adequate and accessible housing.
(c) During a removal or impoundment, the Municipality will safeguard all personal
property free of charge according to the following requirements:
(1) For individuals present at the time of the removal or impoundment who have accepted
the offer of an adequate and accessible housing but do not have the ability to transport their
personal property, the Municipality shall transport all personal property to the location of the
accepted housing the day of the removal or impoundment.
(2) For individuals absent at the time of the removal or impoundment, the Municipality
must document that those individuals had actual notice of the removal or impoundment.
document that those individuals had actual notice of the removal or impoundment.
(3) For individuals absent at the time of removal or impoundment, or present but who did
not accept the offer of adequate and accessible housing and do not have the ability to transport
their personal property, the Municipality will safeguard all personal property as follows:
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(A) Personal property must be photographed and catalogued by location and with
identifying details of the personal property prior to being put into storage. Such information must
be searchable by computer or by calling a Municipality agent
(B) The location of the storage facility must be accessible by public transportation and
accessible to those with disabilities.
(C) Its operating hours must extend beyond normal business hours to accommodate
those who work or have other obligations during midweek during normal business hours.
(D) Photo identification shall not be required as a condition of retrieval;
(E) The Municipality must post notice for 90 days at the location of the removal or
impoundment with the location of the seized personal property and instructions for reclaiming
such personal property.
(F) After 90 days, the Municipality may dispose of any unclaimed personal items
provided all the above requirements have been met.
§ 53.85.
(a) Any person whose rights have been violated pursuant to this part may enforce those
rights in a civil action.
(b) The court may award appropriate injunctive and declaratory relief, restitution for loss
of property or personal effects and belongings, actual damages, compensatory damages,
exemplary damages, statutory damages up to one thousand dollars ($1,000) per violation, and
reasonable attorney’s fees and costs to a prevailing party.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bay Area Lawyers for Individual Freedom
STATEMENT OF REASONS
The Problem: Existing laws do not provide a frame work for municipalities to support basic civil
and human rights for people experiencing homelessness. Often conducted with little or no
notice, forced dispersals or "sweeps" displace homeless people from public space, and often
result in the loss or destruction of people’s possessions, including identifying documents,
medications, clothing and food. As such, with the loss of possessions, medications, and
documents, forced dispersals perpetuate the cycle of homelessness. Lacking from state law is an
outline for how to link homeless people to permanent housing opportunities, medical
treatment and/or sanitation.
Several municipalities in California have offensive and anachronistic laws targeting
homeless people. In September 2018, the Ninth Circuit in Martin et al v City of Boise, 902 F.3d
1031(9th Cir. 2018) held that these laws are “cruel and unusual” and constitute a violation of the
Eighth Amendment. Judge Berzon wrote, “As long as there is no option of sleeping indoors, the
government cannot criminalize indigent, homeless people for sleeping outdoors, on public
property, on the false premise they had a choice in the matter,” Id. at 1048. The US Supreme
Court denied certiorari of Martin on December 16, 2019 and thus California municipalities must
address the needs of homeless individuals where no indoor sleeping option is available.

06-04-2020 Page 8 of 10

The Solution: This resolution provides California municipalities with a framework to address
homelessness in a rational and humane way. By protecting the due process rights of homeless
persons to their personal property, this resolution breaks the cycle of homelessness by providing
accountability and a means to deal with homelessness. By assessing a homeless individual’s
needs based on the totality of their situation, including disability, substance use history, and
housing availability; this resolution gives municipalities the tools needed to effectively address
the root causes of homelessness. Municipalities still have the ultimate power to immediately deal
with emergency situations and violations of the ADA. By providing an opportunity to cure
hazardous conditions, this resolution permits homeless individuals and municipalities the
opportunity to create safe and sanitary spaces. To ensure adherence, this resolution provides
aggrieved individuals injunctive and declaratory relief, restitution, damages, statutory damages
of $1,000 per violation, fees and costs.
CURRENT OR PRIOR RELATED LEGISLATION
Not known.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Michael Wolchansky 2370 Market Street,
Suite 180, San Francisco, CA 94114, P: 415-640-0633, E: Michael@Wolchanskylaw.com.
RESPONSIBLE FLOOR DELEGATE: Michael Wolchansky
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
SDCBA
The SDCBA Delegation recommends Disapproval of Resolution 06-04-2020. Homelessness is a
grave problem in California. However, the answer to that problem is not to grant homeless
persons new rights to occupy public property without complying with laws of general
applicability.
The proposal is intended to severely limit local government's ability to interact and regulate the
conduct of the homeless occupying public spaces. Local governments are at the forefront of
working on homelessness issues and need the flexibility to address the public health and safety
issues that arise with homelessness. A state law granting homeless rights would hamper local
governments' ability to innovate and develop novel solutions to address homelessness. Finally,
permitting $1,000 damages for each alleged violation would lead to a proliferation of
unmeritorious lawsuits against local governments that drain scarce public resources.
Legislation addressing homelessness must strike a balance that allows for local governments to
maintain safe, healthy, and clean public spaces for all of its residents and ensuring resources are
available to help homeless individuals get back on their feet. Real solutions lie in providing
resources for affordable housing and for treating underlying problems, not creating a set of
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exemptions, new privileges and rights for the homeless to occupy public and private property
without complying with laws that apply to all others in society.
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RESOLUTION 07-01-2020
DIGEST
Paralegals: Confidentiality of Address on File with Department of Motor Vehicles
Amends Vehicle Code section 1808.4 to add paralegals employed by a county to the list of
people entitled to request that their home addresses be treated as “confidential” on DMV records.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
This resolution is similar to Resolution 06-07-2009, which was approved in principle.
Reasons:
This resolution amends Vehicle Code section 1808.4 to add paralegals employed by a county to
the list of people entitled to request that their home addresses be treated as “confidential” on
DMV records. This resolution should be disapproved because, although paralegals who work for
the public defender, in law enforcement, or for child protection agencies should be able to assure
that their home addresses are confidential, the resolution would allow paralegals employed by a
county to demand confidentiality, even if their work did not expose them to undue risks.
California Vehicle Code section 1808 provides that information collected by the Department of
Motor Vehicles is generally considered public information and is subject to inspection by the
public in accordance with the Public Records Act, Government Code section 6253 et seq. The
Vehicle Code contains several exceptions to public disclosure, including: inspectors or
investigators employed by a district attorney’s office (Veh. Code, § 1808.2); persons being
stalked (Veh. Code, § 1808.21, subd. (d)(1)(B)(i)); attorneys employed in the office of a district
attorney or public defender (Veh. Code, § 1808.4, subd. (a)(7)); and child abuse investigators
and social workers working in child protective services (Veh. Code, § 1808.4, subd. (a)(10)).
This resolution would allow paralegals who work for a county in any capacity to require that the
DMV maintain their residential addresses as confidential. In contrast, attorneys are not entitled to
have the DMV protect their home addresses unless they work in certain high risk positions, such
as in the district attorney’s office, the public defender’s office, or in child abuse matters.
The resolution should be disapproved because it is overbroad. Paralegals could require that the
DMV maintain their residential addresses as confidential even when the attorneys with whom
they work do not have similar rights and the work they are performing is unlikely to create risks
similar to those attorneys, paralegals, and social workers whose addresses are currently shielded.
This overbreadth could be cured either by adding paralegals to subdivisions (a)(7), (a)(8),
(a)(10), and (a)(14) of Vehicle Code section 1808.4, rather than to subdivision (a)(21), or by
adding a new subdivision creating protections for paralegals who work in criminal justice or
positions with similar risks.
This resolution is similar to Assembly Bill 2322 (2017-2018 Reg. Sess.), which clarified that the
protection for home addresses applies to active or retired judges and court commissioners and
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expanded those protections to the surviving spouse or child of a judge or court commissioner.
Assembly Bill 2322, which amended Vehicle Code section 1808.4, was chaptered on September
29, 2018. This resolution is similar to Assembly Bill 980 (2019-2020 Reg. Sess.), which sought
to protect residence addresses of adult abuse investigators or social workers working in
protective services within a social services department, and the public guardian, public
conservator, and public administrator of each county, and their staff. Assembly Bill 980 died in
the Appropriations Committee. This resolution is similar to Senate Bill 517 (2019-2020 Reg.
Sess.), Senate Bill 362 (2017-2018 Reg. Sess.), and Senate Bill 1390 (2017-2018 Reg. Sess.), all
three of which sought to protect residence addresses of code enforcement officers and parking
control officers. Senate Bill 517, Senate Bill 362, and Senate Bill 1390 all died in the
Appropriations Committee.
Therefore, this resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Vehicle Code section 1808.4, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

§ 1808.4
(a) For all of the following persons, the person’s home address that appears in a record of
the department is confidential if the person requests the confidentiality of that information:
(1) Attorney General.
(2) State Public Defender.
(3) A Member of the Legislature.
(4) An active or retired judge or court commissioner.
(5) A district attorney.
(6) A public defender.
(7) An attorney employed by the Department of Justice, the office of the State Public
Defender, or a county office of the district attorney or public defender.
(8) A city attorney, city prosecutor, or an attorney who submits verification from their
public employer that the attorney represents the city in matters that routinely place the attorney in
personal contact with persons under investigation for, charged with, or convicted of, committing
criminal acts, if that attorney is employed by a city attorney or city prosecutor.
(9) A nonsworn police dispatcher.
(10) A child abuse investigator or social worker, working in child protective services within
a social services department.
(11) An active or retired peace officer, as defined in Chapter 4.5 (commencing with Section
830) of Title 3 of Part 2 of the Penal Code.
(12) An employee of the Department of Corrections and Rehabilitation, Division of
Juvenile Facilities, or the Prison Industry Authority specified in Sections 20403 and 20405 of the
Government Code.
(13) A nonsworn employee of a city police department, a county sheriff’s office, the
Department of the California Highway Patrol, a federal, state, or local detention facility, or a local
juvenile hall, camp, ranch, or home, who submits agency verification that, in the normal course of
the employee’s employment, the employee controls or supervises inmates or is required to have a
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28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73

prisoner in the employee’s care or custody.
(14) A county counsel assigned to child abuse cases.
(15) An investigator employed by the Department of Justice, a county district attorney, or
a county public defender.
(16) A member of a city council.
(17) A member of a board of supervisors.
(18) A federal prosecutor, criminal investigator, or National Park Service Ranger working
in this state.
(19) An active or retired city enforcement officer engaged in the enforcement of the Vehicle
Code or municipal parking ordinances.
(20) An employee of a trial court.
(21) A psychiatric social worker or paralegal employed by a county.
(22) A police or sheriff department employee designated by the chief of police of the
department or the sheriff of the county as being in a sensitive position. A designation pursuant to
this paragraph shall, for purposes of this section, remain in effect for three years subject to
additional designations that, for purposes of this section, shall remain in effect for additional threeyear periods.
(23) A state employee in one of the following classifications:
(A) Licensing-Registration Examiner, Department of Motor Vehicles.
(B) Motor Carrier Specialist I, Department of the California Highway Patrol.
(C) Museum Security Officer and Supervising Museum Security Officer.
(D) Licensing Program Analyst, State Department of Social Services.
(24) (A) The spouse or child of a person listed in paragraphs (1) to (23), inclusive,
regardless of the spouse’s or child’s place of residence.
(B) The surviving spouse or child of a peace officer, as defined in Chapter 4.5
(commencing with Section 830) of Title 3 of Part 2 of the Penal Code, if the peace officer died in
the line of duty.
(C) The surviving spouse or child of a judge or court commissioner, if the judge or court
commissioner died in the performance of their duties.
(D) (i) Subparagraphs (A), (B), and (C) do not apply if the person listed in those
subparagraphs was convicted of a crime and is on active parole or probation.
(ii) For requests made on or after January 1, 2011, the person requesting confidentiality for
their spouse or child listed in subparagraph (A), (B), or (C) shall declare, at the time of the request
for confidentiality, whether the spouse or child has been convicted of a crime and is on active
parole or probation.
(iii) Neither the listed person’s employer nor the department shall be required to verify, or
be responsible for verifying, that a person listed in subparagraph (A), (B), or (C) was convicted of
a crime and is on active parole or probation.
(E) (i) The department shall discontinue holding a home address confidential pursuant to
this subdivision for a person specified in subparagraph (A), (B), or (C) who is the child or spouse
of a person described in paragraph (4), (9), (11), (13), or (22) if the child or spouse is convicted of
a felony in this state or is convicted of an offense in another jurisdiction that, if committed in
California, would be a felony.
(ii) The department shall comply with this subparagraph upon receiving notice of a
disqualifying conviction from the agency that employs or formerly employed the parent or spouse
of the convicted person, or as soon as the department otherwise becomes aware of the disqualifying
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74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
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91
92
93
94
95
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99
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111
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conviction.
(b) The confidential home address of a person listed in subdivision (a) shall not be
disclosed, except to any of the following:
(1) A court.
(2) A law enforcement agency.
(3) The State Board of Equalization.
(4) An attorney in a civil or criminal action that demonstrates to a court the need for the
home address, if the disclosure is made pursuant to a subpoena.
(5) A governmental agency to which, under any law, information is required to be furnished
from records maintained by the department.
(c) (1) A record of the department containing a confidential home address shall be open to
public inspection, as provided in Section 1808, if the address is completely obliterated or otherwise
removed from the record.
(2) Following termination of office or employment, a confidential home address shall be
withheld from public inspection for three years, unless the termination is the result of conviction
of a criminal offense. If the termination or separation is the result of the filing of a criminal
complaint, a confidential home address shall be withheld from public inspection during the time
in which the terminated individual may file an appeal from termination, while an appeal from
termination is ongoing, and until the appeal process is exhausted, after which confidentiality shall
be at the discretion of the employing agency if the termination or separation is upheld. Upon
reinstatement to an office or employment, the protections of this section are available.
(3) With respect to a retired peace officer, the peace officer’s home address shall be
withheld from public inspection permanently upon request of confidentiality at the time the
information would otherwise be opened. The home address of the surviving spouse or child listed
in subparagraph (B) of paragraph (24) of subdivision (a) shall be withheld from public inspection
for three years following the death of the peace officer.
(4) The department shall inform a person who requests a confidential home address what
agency the individual whose address was requested is employed by or the court at which the judge
or court commissioner presides.
(5) With respect to a retired judge or court commissioner, the retired judge or court
commissioner’s home address shall be withheld from public inspection permanently upon request
of confidentiality at the time the information would otherwise be opened. The home address of the
surviving spouse or child listed in subparagraph (C) of paragraph (24) of subdivision (a) shall be
withheld from public inspection for three years following the death of the judge or court
commissioner.
(d) A violation of subdivision (a) by the disclosure of the confidential home address of a
peace officer, as specified in paragraph (11) of subdivision (a), a nonsworn employee of the city
police department or county sheriff’s office, a judge or court commissioner, as specified in
paragraph (4) of subdivision (a), or the spouses or children of these persons, including, but not
limited to, the surviving spouse or child listed in subparagraph (B) or (C) of paragraph (24) of
subdivision (a), that results in bodily injury to the peace officer, employee of the city police
department or county sheriff’s office, judge or court commissioner, or the spouses or children of
these persons is a felony.
(Proposed new language underlined; language to be deleted stricken)
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PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: The paralegals of public defender agencies as well as in law enforcement and child
protection agencies are not currently afforded the same license confidentiality protections even
though they conduct many of the same tasks as investigators and social workers, making home
visits to clients, alleged victims, and witnesses. They drive into high crime areas to conduct their
work and are placed in the same risk category of potential harm, therefore, should be afforded
the same protections.
The Solution: Paralegals of public defender, prosecutor, child protection services and other law
enforcement agencies should be able to apply to protect the release of their home addresses as
they have the exact same safety concerns as other professionals enumerated in this code section.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
Similar to Senate Bill No. 517 (2019-2020), which is in Senate Appropriations, and Assembly
Bill No. 980 (2019-2020), which is in Assembly Appropriations.
AUTHOR AND/OR PERMANENT CONTACT:
Natasha E. Khamashta, nkhamashta@pubdef.lacounty.gov, (562) 715-3410
RESPONSIBLE FLOOR DELEGATE: Natasha E. Khamashta
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RESOLUTION 07-02-2020
DIGEST
Law Enforcement: Compensation for Certain Officer-Involved Shooting Deaths
Adds Government Code section 815.2.5 to provide compensation to families of unarmed
decedents who died by law enforcement’s use of firearms, without proof of wrongdoing.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolutions 09-03-2019 and 09-06-2018, which were disapproved.
Reasons:
This resolution adds Government Code section 815.2.5 to provide compensation to families of
unarmed decedents who died by law enforcement’s use of firearms, without proof of
wrongdoing. This resolution should be disapproved because it fails to create the strict liability it
seeks; provides no guidance as to how the factual determination for the presumption of liability
is made; sets no limits on the amount of compensation or attorney fees; and will not preclude
state or federal litigation arising from the same conduct.
Under current law, survivors of a decedent whose death was caused by law enforcement’s use of
force must sue in state or federal court for wrongful death or violation of civil rights. They must
establish that the use of force was negligent under state law or unreasonable under federal law. In
the absence of demonstrable wrongdoing or noncompliance with police policies and standards by
law enforcement officials, such as in cases of mistaken judgment or well-founded fear, survivors
of those who die from the deployment of lethal force by that official are not entitled to
compensation.
This resolution claims that strict liability is appropriate because “law enforcement firearm
deployment is an ultrahazardous activity and … law enforcement firearm deployment resulting
in the death of a nonthreatening, unarmed person is compensable.” The resolution would
mandate compensation, including attorney fees, in all cases of death due to firearm deployment
by law enforcement, regardless of fault, where the decedent was unarmed at the time of the
shooting and posed no threat justifying the fatal response. However, this presumption of liability
and resulting compensation would not be available if the law enforcement agency has credible
evidence demonstrating the decedent posed a threat necessitating the lethal use of a firearm. It is
not clear by whom or by what method this determination is made, or how this differs from the
standards now used in civil rights lawsuits arising out of officer involved shooting deaths.
For qualified claims, either the local agency or the California Department of General Services is
directed to negotiate the amount of compensation with the claimant. If an agreement cannot be
reached, the claimant is then authorized to bring a state court action for an undefined “survivor’s
compensation claim under this section.” The resolution lacks standards regarding compensation
and sets no limit on the amount a claimant may demand or on the attorney fees that may be
claimed. In contrast, the California Victim’s Compensation Board caps its benefits at $70,000
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and permits compensation only for out-of-pocket expenses incurred on behalf of the victim or
claimant that have not been reimbursed by other sources. (See https://victims.ca.gov/.) Unlike a
state survivor’s claim, the compensation provided for in the resolution does not preclude claims
for pain and suffering. (See Code Civ. Proc., § 377.34.) Nor does the resolution require surviving
family members to file a joint claim, creating the possibility of multiple demands arising from
the same incident. Further, while subdivision (c) states “eligible surviving members shall receive
compensation by the agency for their loss[,]” subdivision (j) states compensation “shall be paid
upon an appropriation for that purpose by the Legislature.” There is no provision for the source
of these funds.
While the resolution attempts to provide a fault-free remedy for some cases of fatal firearm use,
it does not prevent lawsuits. Under subdivision (h), a claimant can always reject the
compensation offered and sue. Even if the offer of compensation is accepted, under subdivision
(i), claimants may still litigate entitlement “to reasonable attorney fees for assistance with
preparing, advancing, negotiating, litigating, and securing payment of claims.” While
subdivision (k) purports to preclude the filing of federal claims if compensation is accepted, most
likely this would be found invalid under the supremacy clause of the federal Constitution, which
prohibits states from applying state law that is inconsistent with federal law. (Felder v. Casey
(1988) 487 U.S. 131, 140 [Wisconsin claim requirements inapplicable to federal § 1983 actions;
see also Williams v. Horvath (1976) 16 Cal.3d 836, 842 [same].)
Shooting deaths of unarmed people by law enforcement is a serious matter and worthy of
attention. While there may be merit in having some form of public compensation for firearm
fatalities without proof of fault to avoid litigation, the resolution does not achieve this goal.
Therefore, this resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Government Code section 815.2.5 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14

§ 815.2.5
(a) The Legislature finds and declares that law enforcement firearm deployment is an
ultrahazardous activity and that law enforcement firearm deployment resulting in the death of a
nonthreatening, unarmed person is compensable.
(b) This section shall be known, and may be cited as the Unarmed Decedent Agency
Liability and Family Compensation Act of 2021.
(c) Whenever a firearm deployment by an officer of a California state, city, county or city
and county law enforcement agency, or by an officer of a University of California police
department, a California State University police department, a California Community College
police department, or a police department of a school district, or other local or regional law
enforcement or public safety agency, in the course and scope of employment, results in the death
of an unarmed person who did not present a threat necessitating a fatal response from law
enforcement, the eligible surviving family members shall receive compensation by the agency
for their loss.
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15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47

(d) For purposes of this section, “eligible surviving family members” shall include a
spouse or domestic partner, parents, children, and dependent relatives specified in Code of Civil
Procedure Sec. 377.60.
(e) An eligible surviving family member may file a compensation claim against a
California law enforcement agency under this section with the Department of General services or
local or regional government entity within 6 months of receiving notice from that law
enforcement agency of the family member’s death as a result of a firearm deployment by the
agency.
(f) A compensation claim or lawsuit shall not be filed against any law enforcement agency
individual employee under this section.
(g) If the decedent was not armed with a weapon or simulated weapon, and did not present
a threat necessitating a fatal response from law enforcement, the claim against the agency shall
be approved, unless evidence of the deceased having been unarmed or not having been a threat
necessitating a fatal response by law enforcement is contradicted by more credible evidence such
as corroborated law officer testimony.
(h) The Department of General services or local or regional government entity shall
negotiate a compensation amount for an approved survivor’s compensation claim against a law
enforcement agency. In state law enforcement agency cases, the Controller shall certify the
negotiated compensation amount for the claimant or representative of a minor or dependent adult
claimant. If a negotiated compensation amount cannot be reached, or if the claim is disapproved,
the claim may proceed to state court as a survivor’s compensation claim under this section.
Compensation, whether negotiated or provided by a judgment against the agency, may be paid in
full or on a multi-year schedule as the claimant or representative may elect.
(i) Eligible surviving family members shall be entitled to reasonable attorney fees for
assistance with preparing, advancing, negotiating, litigating, and securing payment of claims.
(j) Compensation for a death resulting from a state law enforcement agency firearm
deployment shall be paid upon an appropriation for that purpose by the Legislature.
(k) If elected, compensation under this section shall preclude additional compensation
from federal claims for the same fatality.
(l) If the Commission on State Mandates determines that this act contains costs mandated
by the state, reimbursement to local and regional agencies, and to school districts for those costs
shall be made pursuant to part 7 (commencing with Section 17500) of Division 4 of Title 2 of the
Government Code.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: National Lawyers Guild, San Francisco Bay Area Chapter
STATEMENT OF REASONS
The Problem: Law enforcement firearm deaths of nonthreatening unarmed persons are a source
of great public concern. Such deaths are compensable under current state and federal law
provided negligence, excess force or other wrongful conduct by an individual law enforcement
officer can be proven. That is not always the case. Various causes – mistaken judgments,
confusion, well-founded fear, panic incidents, unintentional firearm discharges or intentional
firearm discharges in compliance with training and regulations – can result in what hindsight
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shows are unnecessary fatalities but do not necessarily establish viable claims for survivor
compensation under current law. See “Wrongful death suits rarely filed; families seldom win,”
Las Vegas Review-Journal, November 27, 2011.
There is considerable reluctance within the public to find wrongdoing by law enforcement.
Even in cases of egregious law officer misconduct, jurors can have great difficulty finding
wrongdoing. In a South Carolina police officer’s criminal trial following his 2015 fatal shooting
of unarmed motorist Walter Scott, the jury viewed video evidence showing no threat to anyone
when the officer on trial repeatedly and fatally shot the fleeing, unarmed Mr. Scott in the back.
Video evidence and bystander testimony also showed after the shooting, the officer went to his
vehicle, retrieved a taser weapon then placed that taser next to Mr. Scott’s prone body. The
officer testified Mr. Scott had taken possession of the taser before the fatal shooting. The
eyewitness testified Mr. Scott never touched the taser. The jury could not reach a verdict.
The Washington Post last updated “Fatal Force” national statistics on law enforcement
fatal shootings on March 10, 2020. Data for 2019 show 135 firearm fatalities by law enforcement
in California. Decedents are classified as armed, unarmed, armed with an unknown weapon, and
weapon unknown. California 2019 firearm fatalities by law enforcement included eight unarmed
persons and nine persons classified as” weapon unknown.
There is no persuasive policy reason to not treat unnecessary deaths as compensable
without requiring proof of individual law officer wrongful conduct. In these cases, the proposed
statute is preferable to 42 U.S.C. Sec. 1983 because that federal statute requires wrongful
conduct by “Any person.” The proposed statute expressly prohibits filing claims against
individual agency employees. The proposed statute will improve public confidence in law
accountability and hopefully reduce public animus when fatalities of unarmed persons do occur
because survivors will be entitled to compensation as a matter of law.
The Solution: The solution is to provide reliable recourse to family survivors of a
nonthreatening unarmed decedent. The proposed law enforcement agency strict liability statute
authorizing compensation without requiring proof of individual officer misconduct meets that
need.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Peter Pursley, 1308 ½ Addison Street,
Berkeley, CA 94702, voice: (916) 972-1722; email: peterpursley.ph.d@gmail.com
RESPONSIBLE FLOOR DELEGATE: Peter Pursley
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COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
BANSDC
This Resolution attempts to establish comprehensive new law regarding law enforcement’s use
of firearms. The language in this Resolution is problematic for multiple reasons, including the
following: First, the Resolution seeks to provide compensation (including mandatory attorney
fees) “as a matter of law” and without any finding of wrongdoing to a family, i.e., “eligible
surviving members”, of someone who is shot and killed by law enforcement. That is problematic
because there should be a finding of wrongdoing before anyone is compensated. Second, the
Resolution is unnecessary because state and federal civil rights law provide recourse for families
of deceased victims of police misconduct. Third, language throughout this Resolution is
ambiguous. Fourth, the following language at the beginning of this Resolution is an unsupported
legislative finding that could easily cascade into other laws and be misused: “law enforcement
firearm deployment is an ultrahazardous activity and that law enforcement firearm deployment
resulting in the death of a nonthreatening, unarmed person is compensable. Fifth, the Resolution
is trying to resolve a difficult problem the wrong way. One underpinning of the Resolution is
mistrust of jurors to get it right. For example, the author states: “Even in cases of egregious law
officer misconduct, jurors can have great difficulty finding wrongdoing.” While we may not
always agree with jurors’ decisions, our jury system is a foundational part of our justice system
that should not be legislated away. If we legislate away our jury system with this law, what other
laws should we distrust a jury to get it right?
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RESOLUTION 07-03-2020
DIGEST
Public Employee Liability: Limitations on Immunity
Amends Government Code section 821.6 to limit immunity for public employees for damages
caused by a proceeding in their scope of employment to claims of malicious prosecution.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Government Code section 821.6 to limit immunity for public employees
for damages caused by a proceeding in their scope of employment to claims of malicious
prosecution. This resolution should be disapproved because public employees should have broad
immunity in the performance of their prosecutorial duties from the threat of harassment through
civil suits, rather than only in the narrow case of an action for malicious prosecution.
Current law provides that public employees are not liable for injury caused when they institute or
prosecute any judicial or administrative proceeding within the scope of their employment, even if
they act maliciously and without probable cause. (Gov. Code, § 821.6.) The law does not define
the scope of “administrative proceeding.” The California Supreme Court has held that immunity
under section 821.6 does not apply to actions for false imprisonment, as the action was not
caused by instituting or prosecuting a proceeding since the action occurred after any proceeding
had been adjudicated. (Sullivan v. Cty. of Los Angeles (1974) 12 Cal.3d 710, 719-720.) The
Court suggested in dicta that the Legislature intended to limit such immunity to causes of action
for malicious prosecution. (Id.)
Since Sullivan was decided, however, many California courts have interpreted Government Code
section 821.6 to apply to torts other than malicious prosecution, and have held that this section
applies in a variety of administrative proceedings where the acts were undertaken in the course
of an investigation. (See Kayfetz v. State of California (1984) 156 Cal.App.3d 491 [extending
immunity to liability for publication of disciplinary action]; Jenkins v. Cty. of Orange (1989) 212
Cal.App.3d 278, 283 [interpreting Sullivan as narrowly holding that section 821.6 does not apply
to false imprisonment claims]; Jenkins v. Cty. of Orange (1989) 212 Cal.App.3d at 283
[extending immunity to liability for a failure to use due care in investigating child abuse reports];
Cappuccio, Inc. v. Harmon (1989) 208 Cal.App.3d 1496, 1502 [extending immunity to liability
for libel and slander]; Amylou R. v. Cty. of Riverside (1994) 28 Cal.App.4th 1205 [extending
immunity to liability for tortious acts of officers during an investigation]; Baughman v. State of
California (1995) 38 Cal.App.4th 182 [extending immunity to liability for conversion of
property]; Asgari v. City of Los Angeles (1997) 15 Cal.4th 744 [extending immunity to liability for
false arrest and related causes of action]; and B.H. v. County of San Bernardino (2015) 62 Cal.4th
168 [extending immunity to liability for failure to report child abuse allegations after conducting an
investigation].) These cases further the public policy announced in White v. Towers (1951) 37
Cal.2d 727, 729, a case decided before section 821.6 was enacted, which held that immunity
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should protect public employees in the performance of their prosecutorial duties from the threat
of harassment through civil suits.
This resolution would explicitly limit the immunity provided by Government Code section 821.6
to apply only to claims of malicious prosecution, effectively codifying the Sullivan court’s
interpretation of the Legislature’s intent in enacting section 821.6. This resolution would
effectively overturn the post-Sullivan precedents, thereby increasing the threat of litigation and
liability for local and state officials who investigate and prosecute violations of California and
local laws.
This resolution should be disapproved because public employees should have broad immunity in
the performance of their prosecutorial duties. Many laws and regulations are administered and
enforced at the local level. County, city, and other agency employees perform vital duties like
child welfare investigations and dependency proceedings, code enforcement proceedings,
disciplinary hearings, and other administrative hearings. It is imperative that these employees can
perform their duties and make decisions without worrying about exposure to potential litigation.
As stated in White v. Towers, “it is for the best interests of the community as a whole that [any
public officer] be protected from harassment in the performance of that duty.” (White v. Towers
(1951) 37 Cal.2d 727, 729.) This resolution will increase the threat of litigation and have a
chilling effect on investigation and enforcement efforts by public employees.
Moreover, this resolution is also inconsistent with the purpose of the California Tort Claims Act,
which provides that governmental tort liability must be based on statute rather than the absence
thereof (Gov. Code, §§ 810-996.6.). “Except as otherwise provided by statute: [a] public entity is
not liable for an injury, whether such injury arises out of an act or omission of the public entity
or a public employee or any other person.” (Gov. Code, § 815, subd. (a).)
Therefore, this resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 821.6, to read as follows:
1
2
3
4
5

§ 821.6
A public employee is not liable for injury caused by his instituting or prosecuting any
judicial or administrative proceeding within the scope of his employment, even if he acts
maliciously and without probable cause. This section shall be limited to claims of malicious
prosecution.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
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STATEMENT OF REASONS
The Problem: Disagreement in the courts exists on the scope of immunity under Government
Code section 821.6. On one end, the California Supreme Court in Sullivan v. Cty. Of Los
Angeles, 12 Cal.3d 710, 717 (Cal. 1974), states the immunity is limited to malicious prosecution
and was followed by Garmon v. Cty. Of Los Angeles, 828 F.3d 837, 847 (9th Cir. 2016) and
Brewster v. Cty. Of Shasta, 112 F.Supp.2d 1185, 1188 n.5 (E.D. Cal. 2000), aff’d, 275 F.3d 303
(9th Cir. 2001). On the other end, various California appellate court decisions have applied that
immunity beyond malicious prosecution. See Kayfetz v. California, 156 Cal.App.3d 491 (1984),
Amylou R. v. Cty. Of Riverside, 28 Cal. App. 4th 1205 (1994), Baughman v. California, 38 Cal.
App. 4th 182 (1995), and Blankenhorn v. City of Orange, 485 F.3d 463 (9th Cir. 2007).
Based on the text, the limitation to malicious prosecution makes sense. First, it talks
about injury caused by the employees instituting or prosecuting a proceeding, not other acts.
Second, it speaks directly to the three elements of malicious prosecution: (1) initiating or
procuring the arrest and prosecution of another under lawful process, (2) from malicious
motives, and (3) without probable cause.
Intratextually, a contrast with Government Code section 820.4 provides further bases.
Section 820.4 provides immunity to any “act or omission…in the execution or enforcement…”
By contrast, section 821.6 only applies to the instituting or prosecuting a proceeding, not “any
act or omission” in the institution or prosecution of a proceeding.
Furthermore, the legislative history confirms this interpretation. The Senate committee,
when enacting section 821.6, stated, “California courts have repeatedly held public entities and
employees immune for this sort of conduct” and cited Dawson v. Martin, 309 P.2d 915 (1957),
White v. Towers, 235 P.2d 209 (1951), Coverstone v. Davies, 239 P.2d 876 (1952), and Hardy v.
Vial, 311 P.2d 494 (1957), all of which concerned malicious prosecution. It adds, “This section
continues the existing immunity of public employees; and, because no statute imposes liability
on public entities for malicious prosecution, public entities likewise are immune from liability.
Cal. Govt. Code § 821.6 senate committee cmt. (Deering 1983 & Supp. 2008).
The Solution: This resolution makes clear that the immunity for government officials under
section 821.6 is limited to malicious prosecution.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 PMB 231, San Diego, CA 92130.
ben_rudin@hotmail.com. (858) 256-4429.
RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
BANSDC
Limiting section 821.6 immunity is inconsistent with the purpose of the California
Government Claims Act. The modification this Resolution proposes unnecessarily increases the
threat of litigation and liability for local officials who investigate and prosecute violations of
California and local laws.
Many laws and regulations are administered and enforced at the local level, not just in the
criminal courts but also in the civil courts and before administrative tribunals. County, city, and
other agency employees perform vital duties like child welfare investigations and dependency
proceedings, code enforcement proceedings, disciplinary hearings, and other administrative
hearings. In these and other local matters, the stakes can be very high. By eliminating section
821.6 immunity that currently encompasses these vital investigative and adjudicative functions,
it will increase the threat of litigation and have a chilling effect on investigation and enforcement
efforts by public employees. Public welfare and public safety will suffer. Moreover, the
asserted need for this Resolution arises from a disagreement between a 1974 Supreme Court case
versus several more recent California Court of Appeal cases. However, two more recent
California Supreme Court decisions construe section 821.6 consistent with the broad application
of this immunity: Asgari v. City of Los Angeles, 15 Cal.4th 744 (1997) and B.H. v. County of San
Bernardino, 62 Cal. 4th 168 (2015) that the federal courts did not address. The purported
justification for this Resolution is misplaced.
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RESOLUTION 07-04-2020
DIGEST
Bane Act: Updating Section References
Amends Civil Code section 52.1 (Tom Bane Civil Rights Act) and Penal Code Section 422.77 to
properly reflect the new subdivisions created under Assembly Bill No. 3250 (2017-2018 Reg.
Sess.).
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Civil Code section 52.1 (Tom Bane Civil Rights Act) and Penal Code
section 422.77 to properly reflect the new subdivisions created under Assembly Bill No. 3250
(2017-2018 Reg. Sess.). This resolution should be approved in principle because the Civil Code
section currently referred to in the Civil Code and Penal Code are incorrect.
In 2018, the Legislature enacted Assembly Bill No. 3250 (2017-2018 Reg. Sess.) which inserted
a new subdivision (a) into Civil Code section 52.1. However, as drafted and enacted, Assembly
Bill No 3250 (2017-2018 Reg. Sess.) did not also change the various internal references to the
related subdivisions of section 52.1 that were reordered. As such, the statute’s internal
references currently refer to the wrong subdivisions. This same issue appears in Penal Code
section 422.77. This was likely an oversight on the drafters’ part. The proposed language
corrects this error.
Therefore, this resolution should be approved in principle.
This resolution is related to Resolutions 07-05-2020, 07-06-2020, and 07-07-2020.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 52.1 and Penal Code section 422.77, to read as follows:
1
2
3
4
5
6
7
8
9
10

§ 52.1
(a) This section shall be known, and may be cited, as the Tom Bane Civil Rights Act.
(b) If a person or persons, whether or not acting under color of law, interferes by threat,
intimidation, or coercion, or attempts to interfere by threat, intimidation, or coercion, with the
exercise or enjoyment by any individual or individuals of rights secured by the Constitution or
laws of the United States, or of the rights secured by the Constitution or laws of this state, the
Attorney General, or any district attorney or city attorney may bring a civil action for injunctive
and other appropriate equitable relief in the name of the people of the State of California, in
order to protect the peaceable exercise or enjoyment of the right or rights secured. An action
brought by the Attorney General, any district attorney, or any city attorney may also seek a civil
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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27
28
29
30
31
32
33
34
35
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37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56

penalty of twenty-five thousand dollars ($25,000). If this civil penalty is requested, it shall be
assessed individually against each person who is determined to have violated this section and the
penalty shall be awarded to each individual whose rights under this section are determined to
have been violated.
(c) Any individual whose exercise or enjoyment of rights secured by the Constitution or
laws of the United States, or of rights secured by the Constitution or laws of this state, has been
interfered with, or attempted to be interfered with, as described in subdivision (ab), may institute
and prosecute in his or her own name and on his or her own behalf a civil action for damages,
including, but not limited to, damages under Section 52, injunctive relief, and other appropriate
equitable relief to protect the peaceable exercise or enjoyment of the right or rights secured,
including appropriate equitable and declaratory relief to eliminate a pattern or practice of
conduct as described in subdivision (ab).
(d) An action brought pursuant to subdivision (ab) or (bc) may be filed either in the
superior court for the county in which the conduct complained of occurred or in the superior
court for the county in which a person whose conduct complained of resides or has his or her
place of business. An action brought by the Attorney General pursuant to subdivision (ab) also
may be filed in the superior court for any county wherein the Attorney General has an office, and
in that case, the jurisdiction of the court shall extend throughout the state.
(e) If a court issues a temporary restraining order or a preliminary or permanent
injunction in an action brought pursuant to subdivision (ab) or (bc), ordering a defendant to
refrain from conduct or activities, the order issued shall include the following statement:
VIOLATION OF THIS ORDER IS A CRIME PUNISHABLE UNDER SECTION 422.77 OF
THE PENAL CODE.
(f) The court shall order the plaintiff or the attorney for the plaintiff to deliver, or the
clerk of the court to mail, two copies of any order, extension, modification, or termination
thereof granted pursuant to this section, by the close of the business day on which the order,
extension, modification, or termination was granted, to each local law enforcement agency
having jurisdiction over the residence of the plaintiff and any other locations where the court
determines that acts of violence against the plaintiff are likely to occur. Those local law
enforcement agencies shall be designated by the plaintiff or the attorney for the plaintiff. Each
appropriate law enforcement agency receiving any order, extension, or modification of any order
issued pursuant to this section shall serve forthwith one copy thereof upon the defendant. Each
appropriate law enforcement agency shall provide to any law enforcement officer responding to
the scene of reported violence, information as to the existence of, terms, and current status of,
any order issued pursuant to this section.
(g) A court shall not have jurisdiction to issue an order or injunction under this section, if
that order or injunction would be prohibited under Section 527.3 of the Code of Civil Procedure.
(h) An action brought pursuant to this section is independent of any other action, remedy,
or procedure that may be available to an aggrieved individual under any other provision of law,
including, but not limited to, an action, remedy, or procedure brought pursuant to Section 51.7.
(i) In addition to any damages, injunction, or other equitable relief awarded in an action
brought pursuant to subdivision (bc), the court may award the petitioner or plaintiff reasonable
attorney’s fees.
(j) A violation of an order described in subdivision (de) may be punished either by
prosecution under Section 422.77 of the Penal Code, or by a proceeding for contempt brought
pursuant to Title 5 (commencing with Section 1209) of Part 3 of the Code of Civil Procedure.
07-04-2020 Page 2 of 4

57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91

However, in any proceeding pursuant to the Code of Civil Procedure, if it is determined that the
person proceeded against is guilty of the contempt charged, in addition to any other relief, a fine
may be imposed not exceeding one thousand dollars ($1,000), or the person may be ordered
imprisoned in a county jail not exceeding six months, or the court may order both the
imprisonment and fine.
(k) Speech alone is not sufficient to support an action brought pursuant to subdivision
(ab) or (bc), except upon a showing that the speech itself threatens violence against a specific
person or group of persons; and the person or group of persons against whom the threat is
directed reasonably fears that, because of the speech, violence will be committed against them or
their property and that the person threatening violence had the apparent ability to carry out the
threat.
(l) No order issued in any proceeding brought pursuant to subdivision (ab) or (bc) shall
restrict the content of any person’s speech. An order restricting the time, place, or manner of any
person’s speech shall do so only to the extent reasonably necessary to protect the peaceable
exercise or enjoyment of constitutional or statutory rights, consistent with the constitutional
rights of the person sought to be enjoined.
(m) The rights, penalties, remedies, forums, and procedures of this section shall not be
waived by contract except as provided in Section 51.7.
§ 422.77
(a) Any willful and knowing violation of any order issued pursuant to subdivision (ab) or
(bc) of Section 52.1 of the Civil Code shall be a misdemeanor punishable by a fine of not more
than one thousand dollars ($1,000), or by imprisonment in the county jail for not more than six
months, or by both the fine and imprisonment.
(b) A person who has previously been convicted one or more times of violating an order
issued pursuant to subdivision (ab) or (bc) of Section 52.1 of the Civil Code upon charges
separately brought and tried shall be imprisoned in the county jail for not more than one year.
Subject to the discretion of the court, the prosecution shall have the opportunity to present
witnesses and relevant evidence at the time of the sentencing of a defendant pursuant to this
subdivision.
(c) The prosecuting agency of each county shall have the primary responsibility for the
enforcement of orders issued pursuant to Section 52.1 of the Civil Code.
(d) The court may order a defendant who is convicted of a hate crime to perform a
minimum of community service, not to exceed 400 hours, to be performed over a period not to
exceed 350 days, during a time other than his or her hours of employment or school attendance.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: In 2018, amendments to the Bane Act (AB 3250) created a new subdivision (a) in
Civil Code section 52.1 and adjusted all other subdivisions to their next letter. However, the
internal references to the various subdivisions within section 52.1 and Penal Code section 422.77
were not corrected to reflect the new subdivision letters.
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The Solution: By correcting the references to the Bane Act subdivisions, this resolution cleans
up a problem left by the 2018 amendments to the Bane Act
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known
AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705, PMB 231, San Diego, CA 92130.
ben_rudin@hotmail.com. (858) 256-4429.
RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 07-05-2020
DIGEST
Civil Rights: Requiring Award of Costs and Expert Witness Fees to Prevailing Plaintiff
Amends Civil Code section 52.1 to require the award of costs, including expert expenses, to a
prevailing plaintiff or petitioner in a Tom Bane Civil Rights Act case.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Civil Code section 52.1 to require the award of costs, including expert
expenses, to a prevailing plaintiff or petitioner in a Tom Bane Civil Rights Act case. This
resolution should be disapproved because costs are already available to a prevailing party as a
matter of right under Code of Civil Procedure section 1032, subdivision (b) and expert witness
fees are allowed as costs pursuant to Code of Civil Procedure section 1033.5, subdivision (a)(8).
The Tom Bane Civil Rights Act provides that in addition to damages, injunctive, or equitable
relief awarded to the petitioner or plaintiff, the court may award the petitioner or plaintiff
reasonable attorney fees. (Civ. Code, § 52.1, subd. (j).)
Under current law, Code of Civil Procedure section 1032, subdivision (b) requires the award of
costs to a prevailing party. Code of Civil Procedure section 1033.5, subdivision (a)(8) already
includes “fees of expert witnesses as awarded by the court” as an item of allowable costs. Code
of Civil Procedure section 1033.5, subdivision (a)(10)(B) also provides that attorney’s fees when
authorized by statute are an item of allowable costs. The existing provision at Civil Code section
52.1, subdivision (i) for “reasonable attorney fees” appears to be intended to provide the
statutory basis for the award of attorney fees as costs under Code of Civil Procedure section
1033.5, subdivision (a)(10)(B).
The procedure for claiming prejudgment costs, including attorney fees and expert witness fees,
among other things, is found in the memorandum of costs and motion process of California
Rules of Court, rules 3.1700 (as to costs other than attorney fees), and 3.1702 (as to attorney
fees).
The resolution amends subdivision (i) by substituting “shall” for “may,” and by adding “costs,
including expert expenses” to the existing provision for attorney fees.
The resolution’s substitution of the word “shall” for “may” in Civil Code section 52.1,
subdivision (i) would invite confusion as to the nature and extent of the court’s discretion with
respect to which costs were necessary and which expert fees should be allowed. Code of Civil
Procedure section 1033.5, subdivision (b)(1) currently prohibits the award of expert feess not
ordered by the court, leaving it to the court’s discretion to decide which experts are necessary.
This resolution would take away the court’s discretion.
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In addition, the resolution does not clarify the applicable definition of “costs” and “expert
expenses”, giving rise to questions as to whether the Code of Civil Procedure and Rules of Court
procedures would govern, or some other procedures or formulae would be required. It could also
result in a potential of over designation and overuse of expert witnesses, and confusion as to
whether the cost shifting provisions of Code of Civil Procedure section 998 would apply in these
cases.
Therefore, this resolution should be disapproved.
This resolution is related to Resolutions 07-04-2020, 07-06-2020, and 07-07-2020.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 52.1, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

§ 52.1
(a) This section shall be known, and may be cited, as the Tom Bane Civil Rights Act.
(b) If a person or persons, whether or not acting under color of law, interferes by threat,
intimidation, or coercion, or attempts to interfere by threat, intimidation, or coercion, with the
exercise or enjoyment by any individual or individuals of rights secured by the Constitution or
laws of the United States, or of the rights secured by the Constitution or laws of this state, the
Attorney General, or any district attorney or city attorney may bring a civil action for injunctive
and other appropriate equitable relief in the name of the people of the State of California, in
order to protect the peaceable exercise or enjoyment of the right or rights secured. An action
brought by the Attorney General, any district attorney, or any city attorney may also seek a civil
penalty of twenty-five thousand dollars ($25,000). If this civil penalty is requested, it shall be
assessed individually against each person who is determined to have violated this section and the
penalty shall be awarded to each individual whose rights under this section are determined to
have been violated.
(c) Any individual whose exercise or enjoyment of rights secured by the Constitution or
laws of the United States, or of rights secured by the Constitution or laws of this state, has been
interfered with, or attempted to be interfered with, as described in subdivision (a), may institute
and prosecute in his or her own name and on his or her own behalf a civil action for damages,
including, but not limited to, damages under Section 52, injunctive relief, and other appropriate
equitable relief to protect the peaceable exercise or enjoyment of the right or rights secured,
including appropriate equitable and declaratory relief to eliminate a pattern or practice of
conduct as described in subdivision (a).
(d) An action brought pursuant to subdivision (a) or (b) may be filed either in the superior
court for the county in which the conduct complained of occurred or in the superior court for the
county in which a person whose conduct complained of resides or has his or her place of
business. An action brought by the Attorney General pursuant to subdivision (a) also may be
filed in the superior court for any county wherein the Attorney General has an office, and in that
case, the jurisdiction of the court shall extend throughout the state.
(e) If a court issues a temporary restraining order or a preliminary or permanent
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injunction in an action brought pursuant to subdivision (a) or (b), ordering a defendant to refrain
from conduct or activities, the order issued shall include the following statement: VIOLATION
OF THIS ORDER IS A CRIME PUNISHABLE UNDER SECTION 422.77 OF THE PENAL
CODE.
(f) The court shall order the plaintiff or the attorney for the plaintiff to deliver, or the
clerk of the court to mail, two copies of any order, extension, modification, or termination
thereof granted pursuant to this section, by the close of the business day on which the order,
extension, modification, or termination was granted, to each local law enforcement agency
having jurisdiction over the residence of the plaintiff and any other locations where the court
determines that acts of violence against the plaintiff are likely to occur. Those local law
enforcement agencies shall be designated by the plaintiff or the attorney for the plaintiff. Each
appropriate law enforcement agency receiving any order, extension, or modification of any order
issued pursuant to this section shall serve forthwith one copy thereof upon the defendant. Each
appropriate law enforcement agency shall provide to any law enforcement officer responding to
the scene of reported violence, information as to the existence of, terms, and current status of,
any order issued pursuant to this section.
(g) A court shall not have jurisdiction to issue an order or injunction under this section, if
that order or injunction would be prohibited under Section 527.3 of the Code of Civil Procedure.
(h) An action brought pursuant to this section is independent of any other action, remedy,
or procedure that may be available to an aggrieved individual under any other provision of law,
including, but not limited to, an action, remedy, or procedure brought pursuant to Section 51.7.
(i) In addition to any damages, injunction, or other equitable relief awarded in an action
brought pursuant to subdivision (b), the court may shall award the petitioner or plaintiff
reasonable attorney’s fees and costs, including expert expenses.
(j) A violation of an order described in subdivision (d) may be punished either by
prosecution under Section 422.77 of the Penal Code, or by a proceeding for contempt brought
pursuant to Title 5 (commencing with Section 1209) of Part 3 of the Code of Civil Procedure.
However, in any proceeding pursuant to the Code of Civil Procedure, if it is determined that the
person proceeded against is guilty of the contempt charged, in addition to any other relief, a fine
may be imposed not exceeding one thousand dollars ($1,000), or the person may be ordered
imprisoned in a county jail not exceeding six months, or the court may order both the
imprisonment and fine.
(k) Speech alone is not sufficient to support an action brought pursuant to subdivision (a)
or (b), except upon a showing that the speech itself threatens violence against a specific person
or group of persons; and the person or group of persons against whom the threat is directed
reasonably fears that, because of the speech, violence will be committed against them or their
property and that the person threatening violence had the apparent ability to carry out the threat.
(l) No order issued in any proceeding brought pursuant to subdivision (a) or (b) shall
restrict the content of any person’s speech. An order restricting the time, place, or manner of any
person’s speech shall do so only to the extent reasonably necessary to protect the peaceable
exercise or enjoyment of constitutional or statutory rights, consistent with the constitutional
rights of the person sought to be enjoined.
(m) The rights, penalties, remedies, forums, and procedures of this section shall not be
waived by contract except as provided in Section 51.7.
(Proposed new language underlined; language to be deleted stricken)
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PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: Unlike the Federal civil rights law, 42 U.S.C. §§ 1983, 1988, the Bane Act does
not require awarding reasonable attorney fees and costs to the prevailing plaintiff. The purpose
of such a requirement is to encourage attorneys to be willing to take cases against the
government, and plaintiffs to bring actions, all to ensure the government is held accountable for
violations of our rights and liberties. The Bane Act, however, only gives judges discretion to
award attorney fees and says nothing about costs, including expert expenses. Expert witnesses
are often the highest single-item cost in litigation, and failure to cover them puts plaintiffs, who
have limited means, at a considerable disadvantage against a government official whose defense
is funded by taxpayers. Under 42 U.S.C. § 1983, that disadvantage is lessened because a
prevailing plaintiff can recover those costs, but not under the Bane Act.
The Solution: By requiring attorney fees to be awarded to a prevailing plaintiff along with
litigation costs, including expert fees, the field is more level between the private plaintiff and
government defendant.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known
AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705, PMB 231, San Diego, CA 92130.
ben_rudin@hotmail.com. (858) 256-4429.
RESPONSIBLE FLOOR DELEGATE: Ben Rudin
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
BANSDC
The proposed substitution of the word “shall” for “may” in Civil Code section 52.1, subdivision
(i) could result in confusion as to the nature and extent of the court’s discretion with respect to
the amount of attorney’s fees, which costs were necessary and the amount thereof, and which
expert fees should be allowed and the amount thereof. This resolution unnecessarily seeks to
remove judicial discretion from the award of attorneys’ fees and expert costs. While the
proponent purports this is simply making this provision consistent with Federal Civil Rights
litigation, that is inaccurate. Attorneys’ fees awards are often the sole driver of lawsuits or what
makes some case difficult or impossible to resolve. Federal Courts awarding fees pursuant to 42
U.S.C. section 1988 have an entire body of case law that guides what is reasonable, who is the
prevailing party, and other considerations. Courts can deny fees for technical or nominal
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victories. The award of expert fees is largely discretionary.
Here, the statute as currently written provides an adequate level of consideration, preserves
judicial discretion, and plaintiffs have other tools in state court to obtain reasonable expert costs
– such as a well-timed or considered Code of Civil Procedure section 998 offer to
compromise. This revision is simply unnecessary and will be counter-productive to its stated
goals – driving more litigation to trial for the sake of fees alone. These matters should be subject
to the exercise of the court’s discretion in each individual case.
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RESOLUTION 07-06-2020
DIGEST
Civil Rights: Confirmation of Availability of Treble Damages in Tom Bane Act Suits
Amends Civil Code section 52.1 to provide that treble damages may be awarded to prevailing
plaintiffs and petitioners in Tom Bane Civil Rights Act cases.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Civil Code section 52.1 to provide that treble damages may be awarded
to prevailing plaintiffs and petitioners in Tom Bane Civil Rights Act cases. This resolution
should be disapproved because Civil Code section 52 already provides for such damages.
Currently, the Tom Bane Civil Rights Act (Civ. Code, § 52.1) (“Bane Act”) includes, at
subdivision (c), a provision for the award of damages pursuant to Civil Code section 52. Civil
Code section 52 itself does not specifically provide for the imposition of the damages it
articulates in Bane Act cases. Civil Code section 52, subdivision (a) specifically applies the
treble damages potential to Civil Code sections 51, 51.5, and 51.6.
Rather than placing a reference to the Bane Act in Civil Code section 52, subdivision (a) after the
reference to Civil Code section 51.6, the resolution adds a potential for up to treble damages to
the Tom Bane Act itself.
The resolution should be disapproved because although it would clarify that treble damages are
available to a prevailing plaintiff or petitioner in such cases, the addition of such language to
Civil Code section 52.1 would be redundant since such damages are already included in section
52. Section 52 provides that in addition to actual damages, “any amount that may be determined
by a jury, or a court sitting up to a maximum of three times the amount of actual damage . . .
may be determined by the court in addition thereto . . .” (Civ. Code § 52, subd. (a)), and lists
sections 51, 51.5, and 51.6 as being within its ambit. If the goal is to confirm that additional
damages in Bane Act cases are available up to a maximum of three times actual damages, as
provided in Civil Code section 52, such could be achieved by adding section 52.1 to the list in
section 52, subdivision (a), which sets out the sections to which section 52 applies.
For example, Senate Bill No. 873 (2019-2020 Reg. Sess.) § 3 would add a new Civil Code
section 51.6.5 to the list in Civil Code section 52. This should resolve concerns about the
reticence of the federal district court to award such treble damages based on the fact that section
52.1 is not listed in section 52, subdivision (a). It would also prevent potential confusion and
unintended consequences from adding a redundant remedy, without resolving the current
omission of Civil Code section 52.1, from the list in Civil Code section 52, subdivision (a).
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Therefore, this resolution should be disapproved.
This resolution is related to Resolutions 07-04-2020, 07-05-2020, and 07-06-2020.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code 52.1, to read as follows:
1
2
3
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5
6
7
8
9
10
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§ 52.1
(a) This section shall be known, and may be cited, as the Tom Bane Civil Rights Act.
(b) If a person or persons, whether or not acting under color of law, interferes by threat,
intimidation, or coercion, or attempts to interfere by threat, intimidation, or coercion, with the
exercise or enjoyment by any individual or individuals of rights secured by the Constitution or
laws of the United States, or of the rights secured by the Constitution or laws of this state, the
Attorney General, or any district attorney or city attorney may bring a civil action for injunctive
and other appropriate equitable relief in the name of the people of the State of California, in
order to protect the peaceable exercise or enjoyment of the right or rights secured. An action
brought by the Attorney General, any district attorney, or any city attorney may also seek a civil
penalty of twenty-five thousand dollars ($25,000). If this civil penalty is requested, it shall be
assessed individually against each person who is determined to have violated this section and the
penalty shall be awarded to each individual whose rights under this section are determined to
have been violated.
(c) Any individual whose exercise or enjoyment of rights secured by the Constitution or
laws of the United States, or of rights secured by the Constitution or laws of this state, has been
interfered with, or attempted to be interfered with, as described in subdivision (a), may institute
and prosecute in his or her own name and on his or her own behalf a civil action for damages,
including, but not limited to, damages under Section 52 including up to three times actual
damages, injunctive relief, and other appropriate equitable relief to protect the peaceable exercise
or enjoyment of the right or rights secured, including appropriate equitable and declaratory relief
to eliminate a pattern or practice of conduct as described in subdivision (a).
(d) An action brought pursuant to subdivision (a) or (b) may be filed either in the superior
court for the county in which the conduct complained of occurred or in the superior court for the
county in which a person whose conduct complained of resides or has his or her place of
business. An action brought by the Attorney General pursuant to subdivision (a) also may be
filed in the superior court for any county wherein the Attorney General has an office, and in that
case, the jurisdiction of the court shall extend throughout the state.
(e) If a court issues a temporary restraining order or a preliminary or permanent
injunction in an action brought pursuant to subdivision (a) or (b), ordering a defendant to refrain
from conduct or activities, the order issued shall include the following statement: VIOLATION
OF THIS ORDER IS A CRIME PUNISHABLE UNDER SECTION 422.77 OF THE PENAL
CODE.
(f) The court shall order the plaintiff or the attorney for the plaintiff to deliver, or the
clerk of the court to mail, two copies of any order, extension, modification, or termination
thereof granted pursuant to this section, by the close of the business day on which the order,
extension, modification, or termination was granted, to each local law enforcement agency
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having jurisdiction over the residence of the plaintiff and any other locations where the court
determines that acts of violence against the plaintiff are likely to occur. Those local law
enforcement agencies shall be designated by the plaintiff or the attorney for the plaintiff. Each
appropriate law enforcement agency receiving any order, extension, or modification of any order
issued pursuant to this section shall serve forthwith one copy thereof upon the defendant. Each
appropriate law enforcement agency shall provide to any law enforcement officer responding to
the scene of reported violence, information as to the existence of, terms, and current status of,
any order issued pursuant to this section.
(g) A court shall not have jurisdiction to issue an order or injunction under this section, if
that order or injunction would be prohibited under Section 527.3 of the Code of Civil Procedure.
(h) An action brought pursuant to this section is independent of any other action, remedy,
or procedure that may be available to an aggrieved individual under any other provision of law,
including, but not limited to, an action, remedy, or procedure brought pursuant to Section 51.7.
(i) In addition to any damages, injunction, or other equitable relief awarded in an action
brought pursuant to subdivision (b), the court may award the petitioner or plaintiff reasonable
attorney’s fees.
(j) A violation of an order described in subdivision (d) may be punished either by
prosecution under Section 422.77 of the Penal Code, or by a proceeding for contempt brought
pursuant to Title 5 (commencing with Section 1209) of Part 3 of the Code of Civil Procedure.
However, in any proceeding pursuant to the Code of Civil Procedure, if it is determined that the
person proceeded against is guilty of the contempt charged, in addition to any other relief, a fine
may be imposed not exceeding one thousand dollars ($1,000), or the person may be ordered
imprisoned in a county jail not exceeding six months, or the court may order both the
imprisonment and fine.
(k) Speech alone is not sufficient to support an action brought pursuant to subdivision (a)
or (b), except upon a showing that the speech itself threatens violence against a specific person
or group of persons; and the person or group of persons against whom the threat is directed
reasonably fears that, because of the speech, violence will be committed against them or their
property and that the person threatening violence had the apparent ability to carry out the threat.
(l) No order issued in any proceeding brought pursuant to subdivision (a) or (b) shall
restrict the content of any person’s speech. An order restricting the time, place, or manner of any
person’s speech shall do so only to the extent reasonably necessary to protect the peaceable
exercise or enjoyment of constitutional or statutory rights, consistent with the constitutional
rights of the person sought to be enjoined.
(m) The rights, penalties, remedies, forums, and procedures of this section shall not be
waived by contract except as provided in Section 51.7.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: In 1991, the Bane Act was amended (SB 98) to enable recovery of damages under
Civil Code section 52, which allows for damages “up to a maximum of three times the amount of
actual damage but in no case less than four thousand dollars ($4,000)” in subdivision (a).
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However, specific statutes are referenced, and 52.1 is not one of them, which has led Federal
district courts to not permit such damages in a Bane Act claim.
The Solution: By clarifying that the damages under Civil Code section 52 referenced by section
52.1, subdivision (c), include up to three times actual damage, this resolution ends the confusion
regarding how much in damages is permitted.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
SB 98 (1991), enacted.
AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705, PMB 231, San Diego, CA 92130.
ben_rudin@hotmail.com. (858) 256-4429.
RESPONSIBLE FLOOR DELEGATE: Ben Rudin
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
BANSDC
This Resolution is essentially seeking to add treble damages, a form of punitive damages that
would not otherwise be available in a civil rights case absent intentional malice. This is bad
policy and inconsistent with the well-developed law in civil rights cases. In Venegas v. County
of Los Angeles, 32 Cal.4th 820 (2004), Justice Baxter highlighted the problems with the statute as
currently worded, noting that the Legislature “might have inadvertently transformed section 52.1
from its originally intended purpose as a weapon…to combat the rising incidence of hate crimes,
to a generally applicable catchall provision that will encourage claimants to seek section 52.1’s
sweeping remedies…in commonplace tort actions to which those special statutory remedies were
never intended to apply.” (Venegas, 32 Cal.4th at pp. 844-45.) He further noted that “it should
not prove difficult to frame many, if not most, asserted violations [of federal and state
rights]…as incorporating a threatening, coercive, or intimidating verbal or written component.”
(Id. at pp. 850-51.) There is simply no need to assist in widening what is already an overbroad
statute and add treble damages in what could be nothing more than “commonplace tort actions to
which those special statutory remedies were never intended to apply”.
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RESOLUTION 07-10-2020
DIGEST
Tort Claims: Time to File Lawsuit After Government Claim Denied
Amends Government Code section 945.6 to add an alternate deadline of one year and 45 days
from the date of accrual for filing a lawsuit after denial of a government claim.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution would amend Government Code section 945.6 to add an alternate deadline of one
year and 45 days from the date of accrual for filing a lawsuit after denial of a government claim.
This resolution should be disapproved because it seeks to solve a problem that does not exist.
Under current law, a person who seeks compensation from a public entity must file a claim
within six months of accrual of the cause of action. (Gov. Code, § 911.2, subd. (a).) The public
entity has forty-five days to respond. (Gov. Code, § 912.4, subd. (a).) If the claim is denied in
writing, the claimant then has six months in which to file suit. (Gov. Code, § 945.6, subd. (a)(1).)
This resolution would add an alternative deadline of one year and forty-five days from the
accrual of the action in cases where that date is later than the six-month filing deadline.
The resolution suggests that under the current law, a claimant who diligently files a government
claim upon the accrual of their cause of action is punished by having, at most, six months and
forty-five days from the date the claim is filed to initiate litigation, while the claimant who
delays and files the claim at the six-month deadline is rewarded by having an additional six
months within which to prepare their complaint.
The Government Claims Act is intended to give public entities prompt notice of a claim so the
strengths and weaknesses of the claim may be investigated while the evidence is fresh, and
witnesses are available. This furthers the goal of providing an opportunity for amicable
settlement, thereby avoiding the expenditure of public funds in needless litigation. (Chalmers v.
County of Los Angeles (1985) 175 Cal.App.3d 461, 465-466.)
No good reason exists to create two inconsistent periods in which to file suit after the claim is
denied: the existing six months, or one year and 45 days from when the cause accrued,
whichever is later. Since a claim only arises and can be presented after it accrues, the resolution
would effectively make superfluous the six-month period to file suit and convert it in all cases to
a period of one year and 45 days from accrual. In some cases, this would mean the government
entity is in a worse situation than a nonpublic entity where the statute of limitations may be oneyear from accrual, such as in cases stemming from medical neglect.
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Providing one year and 45 days to all claimants will discourage quicker claim-filing. It will
create more confusion in the determination of the statutory deadlines and increase the chance of
error for all parties.
Therefore, this resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 945.6, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

§ 945.6
(a) Except as provided in Sections 946.4 and 946.6 and subject to subdivision (b), any
suit brought against a public entity on a cause of action for which a claim is required to be
presented in accordance with Chapter 1 (commencing with Section 900) and Chapter 2
(commencing with Section 910) of Part 3 of this division must be commenced:
(1) If written notice is given in accordance with Section 913, not later than six months
after the date such notice is personally delivered or deposited in the mail, or a year and forty-five
(45) days from the accrual of the cause of action, whichever occurs later.
(2) If written notice is not given in accordance with Section 913, within two years from
the accrual of the cause of action. If the period within which the public entity is required to act is
extended pursuant to subdivision (b) of Section 912.4, the period of such extension is not part of
the time limited for the commencement of the action under this paragraph.
(b) When a person is unable to commence a suit on a cause of action described in
subdivision (a) within the time prescribed in that subdivision because he has been sentenced to
imprisonment in a state prison, the time limit for the commencement of such suit is extended to
six months after the date that the civil right to commence such action is restored to such person,
except that the time shall not be extended if the public entity establishes that the plaintiff failed
to make a reasonable effort to commence the suit, or to obtain a restoration of his civil right to do
so, before the expiration of the time prescribed in subdivision (a).
(c) A person sentenced to imprisonment in a state prison may not commence a suit on a
cause of action described in subdivision (a) unless he presented a claim in accordance with
Chapter 1 (commencing with Section 900) and Chapter 2 (commencing with Section 910) of Part
3 of this division.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Associations
STATEMENT OF REASONS
The Problem: Currently, a person whose rights were violated by a state or local actor has six
months to file a Government Claims Form to preserve remedies under state law. Within 45 days
after that, the Government Claims Board is supposed to inform the person whether the claim is
accepted or rejected. If rejected, the person has six months from the date of the letter to sue the
state entity or employee(s).
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This can provide a perverse incentive to delay filing a Government Claims Form. If filed
one day after the violation, the Board has until day 46 to respond, and then the plaintiff has until
day 228 to sue. However, if the plaintiff waited six months, or until day 182 to file the Form, the
Board has until day 228 to respond, then the plaintiff has until day 410 to sue. The difference in
the time to prepare for a lawsuit can be significant.
Plaintiffs who file their Government Claims Form earlier should not be penalized by
having less time before filing a lawsuit. If anything, filing the Form early should be encouraged,
and the current system discourages it.
The Solution: This solution allows plaintiffs to initiate a civil suit against a state or local entity
or employee as late as if, under the status quo, they filed their claim form on the last allowable
day, and the Board rejected their claim on the last allowable day. This takes away a disincentive
to filing the claim form earlier. The reason we still need the “not later than six months after the
date such notice is personally delivered or deposited in the mail” part of subdivision (a)(1) is the
allowance for late claims under various circumstances, in which six months after rejection would
go beyond one year and 45 days.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known
AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin. 3830 Valley Centre Dr. Ste. 705, PMB 231. San Diego, CA 92130.
Ben_rudin@hotmail.com. (858) 256-4429
RESPONSIBLE FLOOR DELEGATE: Ben Rudin
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
BANSDC
This Resolution is a hammer in search of a nail. There is no problem or undue confusion with
the existing Government Claims Act timing requirements. The purpose of the abbreviated
timelines for filing a claim include that it gives the public entity prompt notice of a claim so it
can investigate the strengths and weaknesses of the claim while the evidence is still fresh and the
witnesses are available. As well, timely claims afford an opportunity for amicable adjustment,
thereby avoiding the expenditure of public funds in needless litigation and inform the public
entity of potential liability so it can better prepare for the upcoming fiscal year. Adding time to
file suit after the denial of a timely claim furthers none of these goals and does nothing more than
invite confusion and error for plaintiffs and public entities alike.
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RESOLUTION 07-11-2020
DIGEST
Prisoners: Finding of Rules Violation Does Not Preclude Civil Action in All Cases
Amends Penal Code section 2932 to allow a civil action despite a finding reached without a
conviction, plea agreement, or negotiated settlement that the inmate violated prison rules.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolution 16-02-2019, which was approved in principle.
Reasons:
This resolution amends Penal Code section 2932 to allow a civil action despite a finding reached
without a conviction, plea agreement, or negotiated settlement that the inmate violated prison
rules. This resolution should be disapproved because it does not produce the intended result of
preventing summary proceedings used to find that an inmate violated prison rules from barring
the inmate’s civil claims.
Once a person begins serving a sentence, they are governed by a distinct and exclusive scheme
for earning credits to shorten the period of incarceration. (People v. Buckhalter (2001) 26 Cal.4th
20, 31.) The denial or revocation of good time credits is based on maintaining institutional safety
and meeting correctional goals. These decisions are made in “the unique environment in which
prison officials must accomplish ‘the basic and unavoidable task of providing reasonable
personal safety for guards and inmates.’” (In re Zepeda (2006) 141 Cal.App.4th 1493, 1498, fn.
5.) Courts have recognized that due process standards are met in connection with rule violations
if there is “some evidence from which the conclusion of the administrative tribunal could be
deduced.” (Superintendent v. Hill (1985) 472 U.S. 445, 455- 456.) On review, a court will apply
an “extraordinarily deferential standard of review” by which disciplinary action will not be
disturbed so long as “some evidence” supports the action taken. (Zepeda, supra, 141 Cal.App.4th
at p. 1498.) In addition to revoking good time credits, a finding that an inmate has violated prison
rules will prevent that inmate from filing a civil action under 42 U.S.C. § 1983 if a judgment in
favor of the inmate would “necessarily imply” the invalidity of the revocation of good time
credits. (Edwards v. Balisok (1997) 520 U.S. 641, 648; see Smith v. Reyes (S.D. Cal. 2012) 904
F.Supp.2d 1070, 1074 [applying Edwards v. Balisok to loss of good time credits by a California
State Prison inmate].) Balisok does not apply to civil rights causes of action brought under state
law.
This resolution would amend Penal Code section 2932 to provide that an inmate may pursue
civil claims only if the inmate’s loss of good time credits occurred without a conviction, plea
agreement, or negotiated settlement. In this regard, the resolution provides that its purpose is to
abrogate Balisok. The resolution would also provide that a defendant in a federal civil lawsuit
could not assert an affirmative defense based on Heck v. Humphrey (1994) 512 U. S. 477 (a case
relied upon by the Balisok court) against an inmate who lost good time credits without a
conviction, plea agreement, or negotiated settlement.
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This resolution should be disapproved because it will not have the intended effect. The
California Legislature does not have the power to abrogate the effect of a United States Supreme
Court opinion regarding the application of federal law. As a result, the resolution cannot
abrogate Balisok, or otherwise impact that decision’s holding regarding the preclusive effect of
rule violation findings on section 1983 actions in either state or federal court. Nor does the
California Legislature have the ability to limit the affirmative defenses that can be raised in a
federal civil lawsuit.
Therefore, this resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 2932, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

§ 2932
(a)(1) For any time credit accumulated pursuant to Section 2931 or 2933, not more than
360 days of credit may be denied or lost for a single act of murder, attempted murder, solicitation
of murder, manslaughter, rape, sodomy, or oral copulation accomplished against the victim's
will, attempted rape, attempted sodomy, or attempted oral copulation accomplished against the
victim's will, assault or battery causing serious bodily injury, assault with a deadly weapon or
caustic substance, taking of a hostage, escape with force or violence, or possession or
manufacture of a deadly weapon or explosive device, whether or not prosecution is undertaken
for purposes of this paragraph. Solicitation of murder shall be proved by the testimony of two
witnesses, or of one witness and corroborating circumstances.
(2) Not more than 180 days of credit may be denied or lost for a single act of
misconduct, except as specified in paragraph (1), which could be prosecuted as a felony whether
or not prosecution is undertaken.
(3) Not more than 90 days of credit may be denied or lost for a single act of misconduct
which could be prosecuted as a misdemeanor, whether or not prosecution is undertaken.
(4) Not more than 30 days of credit may be denied or lost for a single act of misconduct
defined by regulation as a serious disciplinary offense by the Department of Corrections and
Rehabilitation. Any person confined due to a change in custodial classification following the
commission of any serious disciplinary infraction shall, in addition to any loss of time credits, be
ineligible to receive participation or worktime credit for a period not to exceed the number of
days of credit which have been lost for the act of misconduct or 180 days, whichever is less.
Any person confined in a secure housing unit for having committed any misconduct specified in
paragraph (1) in which great bodily injury is inflicted upon a nonprisoner shall, in addition to any
loss of time credits, be ineligible to receive participation or worktime credit for a period not to
exceed the number of days of credit which have been lost for that act of misconduct. In unusual
cases, an inmate may be denied the opportunity to participate in a credit qualifying assignment
for up to six months beyond the period specified in this subdivision if the Secretary of the
Department of Corrections and Rehabilitation finds, after a hearing, that no credit qualifying
program may be assigned to the inmate without creating a substantial risk of physical harm to
staff or other inmates. At the end of the six-month period and of successive six-month periods,
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the denial of the opportunity to participate in a credit qualifying assignment may be renewed
upon a hearing and finding by the director.
(5) The prisoner may appeal the decision through the department's review procedure,
which shall include a review by an individual independent of the institution who has
supervisorial authority over the institution.
(b) For any credit accumulated pursuant to Section 2931, not more than 30 days of
participation credit may be denied or lost for a single failure or refusal to participate. Any act of
misconduct described by the Department of Corrections and Rehabilitation as a serious
disciplinary infraction if committed while participating in work, educational, vocational,
therapeutic, or other prison activity shall be deemed a failure to participate.
(c) Any procedure not provided for by this section, but necessary to carry out the
purposes of this section, shall be those procedures provided for by the Department of Corrections
and Rehabilitation for serious disciplinary infractions if those procedures are not in conflict with
this section.
(1)(A) The Department of Corrections and Rehabilitation shall, using reasonable
diligence to investigate, provide written notice to the prisoner. The written notice shall be given
within 15 days after the discovery of information leading to charges that may result in a possible
denial of credit, except that if the prisoner has escaped, the notice shall be given within 15 days
of the prisoner's return to the custody of the secretary. The written notice shall include the
specific charge, the date, the time, the place that the alleged misbehavior took place, the evidence
relied upon, a written explanation of the procedures that will be employed at the proceedings and
the prisoner's rights at the hearing. The hearing shall be conducted by an individual who shall
be independent of the case and shall take place within 30 days of the written notice.
(B) The Department of Corrections and Rehabilitation may delay written notice beyond
15 days when all of the following factors are true:
(i) An act of misconduct is involved which could be prosecuted as murder, attempted
murder, or assault on a prison employee, whether or not prosecution is undertaken.
(ii) Further investigation is being undertaken for the purpose of identifying other
prisoners involved in the misconduct.
(iii) Within 15 days after the discovery of information leading to charges that may result
in a possible denial of credit, the investigating officer makes a written request to delay notifying
that prisoner and states the reasons for the delay.
(iv) The warden of the institution approves of the delay in writing.
The period of delay under this paragraph shall not exceed 30 days. The prisoner's hearing shall
take place within 30 days of the written notice.
(2) The prisoner may elect to be assigned an employee to assist in the investigation,
preparation, or presentation of a defense at the disciplinary hearing if it is determined by the
department that either of the following circumstances exist:
(A) The prisoner is illiterate.
(B) The complexity of the issues or the prisoner's confinement status makes it unlikely
that the prisoner can collect and present the evidence necessary for an adequate comprehension
of the case.
(3) The prisoner may request witnesses to attend the hearing and they shall be called
unless the person conducting the hearing has specific reasons to deny this request. The specific
reasons shall be set forth in writing and a copy of the document shall be presented to the
prisoner.
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(4) The prisoner has the right, under the direction of the person conducting the hearing,
to question all witnesses.
(5) At the conclusion of the hearing the charge shall be dismissed if the facts do not
support the charge, or the prisoner may be found guilty on the basis of a preponderance of the
evidence.
(d) If found guilty the prisoner shall be advised in writing of the guilty finding and the
specific evidence relied upon to reach this conclusion and the amount of time-credit loss. The
prisoner may appeal the decision through the department's review procedure, and may, upon
final notification of appeal denial, within 15 days of the notification demand review of the
department's denial of credit to the Board of Parole Hearings, and the board may affirm, reverse,
or modify the department's decision or grant a hearing before the board at which hearing the
prisoner shall have the rights specified in Section 3041.5.
(e) Each prisoner subject to Section 2931 shall be notified of the total amount of good
behavior and participation credit which may be credited pursuant to Section 2931, and his or her
anticipated time-credit release date. The prisoner shall be notified of any change in the
anticipated release date due to denial or loss of credits, award of worktime credit, under Section
2933, or the restoration of any credits previously forfeited.
(f)(1) If the conduct the prisoner is charged with also constitutes a crime, the department
may refer the case to criminal authorities for possible prosecution. The department shall notify
the prisoner, who may request postponement of the disciplinary proceedings pending the referral.
(2) The prisoner may revoke his or her request for postponement of the disciplinary
proceedings up until the filing of the accusatory pleading. In the event of the revocation of the
request for postponement of the proceeding, the department shall hold the hearing within 30 days
of the revocation.
(3) Notwithstanding the notification requirements in this paragraph and subparagraphs
(A) and (B) of paragraph (1) of subdivision (c), in the event the case is referred to criminal
authorities for prosecution and the authority requests that the prisoner not be notified so as to
protect the confidentiality of its investigation, no notice to the prisoner shall be required until an
accusatory pleading is filed with the court, or the authority notifies the warden, in writing, that it
will not prosecute or it authorizes the notification of the prisoner. The notice exceptions
provided for in this paragraph shall only apply if the criminal authority requests of the warden, in
writing, and within the 15 days provided in subparagraph (A) of paragraph (1) of subdivision (c),
that the prisoner not be notified. Any period of delay of notice to the prisoner shall not exceed
30 days beyond the 15 days referred to in subdivision (c). In the event that no prosecution is
undertaken, the procedures in subdivision (c) shall apply, and the time periods set forth in that
subdivision shall commence to run from the date the warden is notified in writing of the decision
not to prosecute. In the event the authority either cancels its requests that the prisoner not be
notified before it makes a decision on prosecution or files an accusatory pleading, the provisions
of this paragraph shall apply as if no request had been received, beginning from the date of the
cancellation or filing.
(4) In the case where the prisoner is prosecuted by the district attorney, the Department
of Corrections and Rehabilitation shall not deny time credit where the prisoner is found not
guilty and may deny credit if the prisoner is found guilty, in which case the procedures in
subdivision (c) shall not apply.
(g) If time credit denial proceedings or criminal prosecution prohibit the release of a
prisoner who would have otherwise been released, and the prisoner is found not guilty of the
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alleged misconduct, the amount of time spent incarcerated, in excess of what the period of
incarceration would have been absent the alleged misbehavior, shall be deducted from the
prisoner's parole period.
(h) Nothing in the amendments to this section 1 made at the 1981-82 Regular Session of
the Legislature shall affect the granting or revocation of credits attributable to that portion of the
prisoner's sentence served prior to January 1, 1983.
(i) No loss of credits under this or any other section, without a conviction, plea
agreement, or negotiated settlement, shall have any preclusive or deferential effect in any civil
claim brought by an inmate. No public employee shall, in any Federal civil lawsuit, allege Heck
v. Humphrey as an affirmative defense against an inmate who lost credits or had the sentence
extended without a conviction, plea agreement, or negotiated settlement. The purpose of this
section is to abrogate the effect of Edwards v. Balisok, 520 U.S. 641 (1997).
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Associations
STATEMENT OF REASONS
The Problem: In our current system for prison rules violations, inmates can be found to have
violated under a process that involves no right to a jury, confrontation, counsel, or against selfincrimination. See Baxter v. Palmigiano, 425 U.S. 308 (1976). Guilty pleas do not even need to
be knowing and voluntary. Bostic v. Carlson, 884 F.2d 1267, 1274 (9th Cir. 1989). After an
inmate is found to have committed a rule violation, it is referred for possible prosecution. If a
trial occurs and the inmate is acquitted, it undoes the guilty disciplinary finding. If no
prosecution occurs, the result of guilt and sanctions remains. If the prosecutor decides not to
prosecute, whether it be due to resources or lack of evidence, the guilty result remains. Although
inmates can appeal, the standard of review is “any evidence in the record that supports the
conclusion”; courts do not even need to examine the entire record. If they can find “some
evidence” that supports the guilty finding, it stays. Superintendent v. Hill, 472 U.S. 445, 455-456
(1985).
When a guilty finding under this minimal process takes away good-time credits or
extends their sentence, the inmate is precluded from filing a civil action if prevailing would
necessarily mean the guilty finding is undone. Edwards v. Balisok, 420 U.S. 641 (1997). For
example, imagine an inmate is found under the prison disciplinary process to have committed a
battery against a peace officer. Part of the sanction is that his loss of good-time credits. The
officer had actually attacked him unprovoked but made up the story to claim it was self-defense.
Not only is the officer not punished while the inmate is, but on top of that, the inmate cannot sue
the correctional officer for excessive force based on the attack being unprovoked because
prevailing would necessarily vitiate the guilty finding in the prison disciplinary process and alter
the length of his sentence. If the sanctions only altered conditions of his confinement, such as
loss of yard time or administrative segregation, a civil suit would not be barred. Even if this
minimal process to impose sanctions against an inmate is needed for prison safety, the standard
is far lower than a civil suit, and the findings should not have any preclusive effect on an inmate
filing a civil suit.
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The Solution: This resolution ensures that the prison disciplinary process findings do not bar
civil suits by inmates against prison officials, by both directing California courts not to give them
any preclusive or deferential effect, and by prohibiting public employees from using that
affirmative defense in Federal court. The idea is similar to Resolution 16-02-2019 that passed
last year, but the solution is narrower. 16-02-2019 prohibits taking away credits or extending the
inmate’s sentence through the prison disciplinary process; this still allows such sanctions to be
issued under that process, it just prohibits the findings in that process from barring inmates from
filing civil suits.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 PMB 231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com.
RESPONSIBLE FLOOR DELEGATE: Ben Rudin
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
BANSDC
Penal Code section 2931 provides a system for the award of good time credits to incarcerated
prisoners, based on good behavior and participation in affirmative rehabilitative activities in
the facility. The effect of this is that an inmate who receives a fixed sentence can ultimately be
incarcerated for less than the full term of the sentence. Penal Code section 2932 provides
procedures for sanctioning prisoners who violate the facility rules with loss of good time
credits in an amount commensurate with the seriousness of the rule violation. The proponent
appears to equate loss of good time credits with extension of a sentence. This is incorrect.
Only a trial court can impose a sentence. The remedy for an inmate aggrieved by the loss of
good time credits is found in the administrative procedures of section 2932, with resort to the
courts through a petition for habeas corpus where the forfeiture of credits is evaluated under a
“some evidence” standard. The proponent seeks to substitute a 42 U.S.C. §1983 type civil
action as the remedy for the loss of such credits rather than the Penal Code section 2932
procedure. The current system correctly reflects the distinction between the failure to earn good
time credits, and the imposition of a consecutive sentence for an in-facility crime, which would
only be the product of referral of the in-facility matter to the District Attorney and successful
prosecution of a new criminal case. We do not believe that the forfeiture of good time credits
for a rule violation such as possession of a cellular telephone, which would not be a crime
outside of the facility, merits a full jury trial proceeding. In addition, we strongly question the
propriety of advocating state laws that purport to abrogate United States Supreme Court cases
and put limitations on the ability of a public employee to assert other Supreme Court cases in a
Federal lawsuit.
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OCBA
The Orange County Bar Association opposes this resolution. The proponent seeks to limit or
abrogate decisional law established by the United States Supreme Court as applied to a federal
civil lawsuit by an amendment to section 2932 - a state statute. Penal Code section 2932 governs
the denial of good behavior and participation credits for a prisoner by the Department of
Corrections and Rehabilitation. The attempted limitation of a federal remedy or affirmative
defense based on federal law should not be included in this statute as it is inconsistent with the
subject matter of section 2932. Further, a state statute under the Supremacy Clause cannot
abrogate the holding of the United State Supreme Court when it has interpreted a federal
congressional act and the lawsuit is brought in federal court pursuant to federal law. (see gen.,
Howlett v. Rose (1990) 496 U.S. 356.)
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RESOLUTION 07-12-2020
DIGEST
Government Employees: Discretionary Immunity
Amends Government Code section 820.2 to clarify that immunity under section 820.2 applies
only to discretionary functions.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Government Code section 820.2 to clarify that immunity under section
820.2 applies only to discretionary functions. This resolution should be disapproved because
there is well-established law that states that governmental immunity only applies to discretionary
actions and not to operational or ministerial functions.
Government Code section 820.2 provides that “except as otherwise provided by statute, a public
employee is not liable for an injury resulting from his act or omission where the act or omission
was the result of the exercise of the discretion vested in him, whether or not such discretion be
abused.” It is well established that section 820.2 immunity only applies to discretionary acts or
omissions, not operational or ministerial acts or omissions. (See Lopez v. S. Cal. Rapid Transit
Dist. (1985) 40 Cal.3d 780, 793; Sanborn v. Chronicle Publishing Co. (1976) 18 Cal.3d 406,
414, and; Johnson v. State (1968) 69 Cal.2d 784, 792.)
This resolution seeks to codify case law, but creates the possibility of confusion within the legal
system. The cases cited above make reference to “acts” or “omissions,” not “functions.” The
addition of the undefined term of “functions” to the statute will create unnecessary confusion and
litigation because it may imply that a “function” is different than an “act or omission.”
Therefore, this resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 820.2, to read as follows:
1
2
3
4
5

§ 820.2
Except as otherwise provided by statute, a public employee is not liable for an injury
resulting from his act or omission where the act or omission was the result of the exercise of the
discretion vested in him, whether or not such discretion be abused. This section shall apply only
to discretionary functions, not operational or ministerial functions.
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(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Associations
STATEMENT OF REASONS
The Problem: The immunity of Govt. Code § 820.2 has been construed to apply only to
discretionary functions and not operational or ministerial functions. See Lopez v. S. Cal. Rapid
Transit Dist., 221 Cal. Rptr. 840 (1985); Sanborn v. Chronicle Publishing Co., 134 Cal. Rptr.
402 (1976), and Johnson v. State, 73 Cal. Rptr. 240 (1968). However, the statute does not specify
that, and such clarification could be useful.
The Solution: This resolution codifies the precedent that immunity under § 820.2 applies only to
discretionary functions.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 #231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com.
RESPONSIBLE FLOOR DELEGATE: Ben Rudin
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
BANSDC
This Resolution is both unnecessary and overly simplistic. The Proponent notes that it merely
codifies existing case law. However, in so doing it fails to include meaningful definitions or
context for the terms operational or ministerial functions. Moreover, the Government Claims
Act must be read together and not parsed out in this manner. Other provisions provide immunity
for what could be described as operational or ministerial functions, such as issuing of
permits. This modification would actually create more confusion than it purports to alleviate by
potentially de-harmonizing the various statutory immunities that exist across the Act. As well,
the difference between discretionary and operational is often highly fact driven and subject to
various standards that may inadvertently be swept away. Professor Van Alstyne and the
Legislature worked hard to craft a cohesive statutory structure in the Government Claims Act –
piecemeal alterations of same merely undermine the statute itself and the extensive case law that
has developed over many years.
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RESOLUTION 08-01-2020
DIGEST
Administrative Law: Agency Rejection of Administrative Law Judge Decisions
Amends Government Code section 11517 to require substantial evidence and a statement of
reasons when agencies reject administrative law judges’ proposed decisions.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Government Code section 11517 to require substantial evidence and a
statement of reasons when agencies reject administrative law judges’ proposed decisions. This
resolution should be disapproved because agencies are already required to support their final
decisions with written reasons setting forth the evidence in the administrative record supporting
the agencies’ ultimate findings of fact and conclusions of law, such that the basis for the
departure from administrative law judge proposed decisions would be evident by comparison
with agency final decisions.
Under current law, state agencies (including state boards, commissions and officers) governed by
the Administrative Procedures Act have the option of hearing a dispute in the first instance, or
the agency may elect to refer the dispute to an administrative law judge. (Gov. Code, § 11517,
subd. (a).) When an agency elects to hear the dispute itself, the agency acts as the trier of fact
and law, with an administrative law judge acting as the presiding officer. (Gov. Code, §§ 11371,
11512, subds. (a) and (b), 11517, subd. (b).) When the dispute is referred to an administrative
law judge for hearing, the judge acts as the initial trier of fact and law, and issues a proposed
decision that is transmitted to the agency. (Gov. Code, § 11517, subd. (c).) The agency then has
the option of (1) adopting the decision in its entirety; (2) approving the decision with an altered
penalty; (3) modifying the decision with technical or other minor changes; (4) rejecting the
proposed decision and referring the dispute back to the administrative law judge for the taking of
additional evidence; or (5) rejecting the proposed decision and deciding the case on the
administrative record, with or without taking additional evidence. (Gov. Code, § 11517, subd.
(c)(2)(A)-(E).) When the agency elects to reject the proposed decision and issue its own
decision, Government Code section 11517, subdivision (c)(2)(E), currently allows the agency to
do so without the need to provide reasons for the rejection. The agency must nevertheless issue a
final written decision. (Id., at §§ 11517, subds. (c)(2)(E)(iv) and (d), and 11518.) An agency’s
final decision is subject to judicial review by writ of administrative mandate. (Gov. Code, §
11523; Code Civ. Proc., § 1094.5.) When the administrative action involves a fundamental
vested right, such as a professional license, the superior court exercises independent judgment
review and “the trial court must weigh the evidence and make its own determination as to
whether the administrative findings should be sustained.” (Sandarg v. Dental Bd. of California
(2010) 184 Cal.App.4th 1434, 1440.)
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This resolution would impose a requirement on state agencies to state in writing the reasons for
the agency’s rejection of an administrative law judge’s proposed decision. It would require that
the rejection of the proposed decision be based upon substantial evidence in the administrative
record. Finally, it would require the agency to reference the substantial evidence in the
administrative record that supports the basis for the rejection of the administrative law judge’s
proposed decision.
The resolution suggests, without citation to any supporting studies or evidence, that state
agencies are increasingly using their power to reject administrative law judge proposed decisions
because licensing agencies are allowed to recoup the costs of disciplinary cases when discipline
is imposed on licensees. The resolution argues that agency rejections of administrative law
judges’ proposed decisions undermines the fairness and validity of the entire administrative
disciplinary hearing process.
However, agencies are already required to provide a written, reasoned final decision, with
reference to the evidence in the administrative record that supports the final decision. (Gov.
Code, §§ 11517, subds. (c)(2)(E)(iv) and (d), and 11518.) It is, therefore, unnecessary to
mandate a specific explanation as to why an administrative law judge’s proposed decision is
rejected because agencies must explain the evidence and reasons for reaching a different
conclusion and the differences would be evident from a simple comparison of the administrative
law judge’s proposed decision and the agency’s final decision. Requiring a specific explanation
simply imposes an unnecessary burden on agencies.
Likewise, agencies have the final decision-making authority and they must set forth the evidence
and reasons in their final decisions if the decisions are to survive judicial review. (Gov. Code, §
11523; Code Civ. Proc., §1094.5, subd. (b).) This necessarily requires that agencies support
their final decisions with the substantial evidence to the requisite degree of proof (preponderance
of the evidence or clear and convincing evidence) so as to support the different result reached, as
compared to the administrative law judge’s proposed decision.
This resolution is also largely unnecessary because in decisions that involve vested fundamental
rights, the trial court exercises independent judgment review of the administrative decision.
Because the trial court “must weigh the evidence and make its own determination as to whether
the administrative findings should be sustained” (Sandarg v. Dental Bd. of California, supra, 184
Cal.App.4th at p. 1440), an explanation of why the agency reached a different conclusion than
the administrative law judge is unnecessary.
Therefore, this resolution should be disapproved.
This resolution is related to Resolution 08-02-2020.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 11517, to read as follows:
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§ 11517
(a) A contested case may be originally heard by the agency itself and subdivision (b)
shall apply. Alternatively, at the discretion of the agency, an administrative law judge may
originally hear the case alone and subdivision (c) shall apply.
(b) If a contested case is originally heard before an agency itself, all of the following
provisions apply:
(1) An administrative law judge shall be present during the consideration of the case and,
if requested, shall assist and advise the agency in the conduct of the hearing.
(2) No member of the agency who did not hear the evidence shall vote on the decision.
(3) The agency shall issue its decision within 100 days of submission of the case.
(c) (1) If a contested case is originally heard by an administrative law judge alone, he or
she shall prepare within 30 days after the case is submitted to him or her a proposed decision in a
form that may be adopted by the agency as the final decision in the case. Failure of the
administrative law judge to deliver a proposed decision within the time required does not
prejudice the rights of the agency in the case. Thirty days after the receipt by the agency of the
proposed decision, a copy of the proposed decision shall be filed by the agency as a public record
and a copy shall be served by the agency on each party and his or her attorney. The filing and
service is not an adoption of a proposed decision by the agency.
(2) Within 100 days of receipt by the agency of the administrative law judge’s proposed
decision, the agency may act as prescribed in subparagraphs (A) to (E), inclusive. If the agency
fails to act as prescribed in subparagraphs (A) to (E), inclusive, within 100 days of receipt of the
proposed decision, the proposed decision shall be deemed adopted by the agency. The agency
may do any of the following:
(A) Adopt the proposed decision in its entirety.
(B) Reduce or otherwise mitigate the proposed penalty and adopt the balance of the
proposed decision.
(C) Make technical or other minor changes in the proposed decision and adopt it as the
decision. Action by the agency under this paragraph is limited to a clarifying change or a change
of a similar nature that does not affect the factual or legal basis of the proposed decision.
(D) Reject the proposed decision and refer the case to the same administrative law judge
if reasonably available, otherwise to another administrative law judge, to take additional
evidence. If the case is referred to an administrative law judge pursuant to this subparagraph, he
or she shall prepare a revised proposed decision, as provided in paragraph (1), based upon the
additional evidence and the transcript and other papers that are part of the record of the prior
hearing. A copy of the revised proposed decision shall be furnished to each party and his or her
attorney as prescribed in this subdivision.
(E) Reject the proposed decision, and decide the case upon the record, including the
transcript, or upon an agreed statement of the parties, with or without taking additional evidence.
If the agency elects to proceed under this subparagraph, the rejection of the proposed decision
shall be based upon substantial evidence in the record. Substantial evidence is more than a mere
scintilla of evidence, and is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. Further, the decision of the agency must state in writing its
reasons for rejection of the proposed decision, with reference to supporting evidence. By
stipulation of the parties, the agency may decide the case upon the record without including the
transcript. If the agency acts pursuant to this subparagraph, all of the following provisions apply:
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(i) A copy of the record shall be made available to the parties. The agency may require
payment of fees covering direct costs of making the copy.
(ii) The agency itself shall not decide any case provided for in this subdivision without
affording the parties the opportunity to present either oral or written argument before the agency
itself. If additional oral evidence is introduced before the agency itself, no agency member may
vote unless the member heard the additional oral evidence.
(iii) The authority of the agency itself to decide the case under this subdivision includes
authority to decide some but not all issues in the case.
(iv) If the agency elects to proceed under this subparagraph, the agency shall issue its
final decision not later than 100 days after rejection of the proposed decision. If the agency elects
to proceed under this subparagraph, and has ordered a transcript of the proceedings before the
administrative law judge, the agency shall issue its final decision not later than 100 days after
receipt of the transcript. If the agency finds that a further delay is required by special
circumstance, it shall issue an order delaying the decision for no more than 30 days and
specifying the reasons therefor. The order shall be subject to judicial review pursuant to Section
11523.
(d) The decision of the agency shall be filed immediately by the agency as a public record
and a copy shall be served by the agency on each party and his or her attorney.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: Various governmental agencies are tasked with the issuing and regulation of
professional licenses in California. The Administrative Procedures Act, the Government Code,
the Business & Professions Code, and the California Code of Regulations collectively govern
how these agencies issue and discipline professional licenses.
Currently, once formal disciplinary proceedings are initiated against licensed
professionals and/or license applicants, those individuals are entitled to have a hearing before an
Administrative Law Judge (“ALJ.”) The ALJ is the neutral arbiter of the facts and provides a
rational and logical Proposed Decision and Order to the governmental agency after the hearing
on the merits, which is based on the facts and evidence adduced at trial.
However, Government Code §11517(c)(2)(E) permits the agencies to entirely reject the
ALJ’s Proposed Decision and Order without providing justification or meeting any legal
standard. Because licensing agencies are permitted to recoup all of the costs of handling these
cases when any level is discipline is imposed on the licensees, it is becoming more frequent that
the governmental agencies entirely disregard and usurp an ALJ’s rational and logical Proposed
Decision and Order and impose harsher discipline despite the ALJ’s Findings and Order. When
this happens, the agency’s actions completely undermine the fairness and validity of the entire
administrative disciplinary hearing process. This is especially more egregious given the fact that
many of these Board and Committee members are individuals with very little to no legal
experience or training.
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The Solution: Enact legislation that requires governmental agencies to identify “substantial
evidence” in the record to support their rejection of the ALJ’s Proposed Decision and Order after
a hearing on the merits of the case to ensure that there is no incorrect or erroneous legal basis for
their decision, and that their decision is consistent with, and supported by the facts.
IMPACT STATEMENT
This resolution may require additional statutory changes. This statutory change would require
state agencies to adopt conforming changes to applicable sections of the California Code of
Regulations and Business and Professions Code.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT:
Kevin C. Murphy, Esq. & Heather A. Melone, Esq.; MURPHY JONES APC, 5575 Lake Park
Way, Suite 218, La Mesa, CA 91942; (619) 684-5073; kcm@murphyjoneslaw.com;
hmelone@murphyjoneslaw.com
RESPONSIBLE FLOOR DELEGATE: Kevin C. Murphy, Esq. & Heather A. Melone, Esq.

08-01-2020 Page 5 of 5

RESOLUTION 08-02-2020
DIGEST
Administrative Law Judge Decisions: Limits Medical Board Rights to Reject or Modify
This resolution amends Government Code section 11517 and Business and Professions Code
section 2335 to limit Medical Board powers to reject or modify administrative law judge
decisions.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Government Code, section 11517 and Business and Professions Code,
section 2335 to limit Medical Board powers to reject or modify an administrative law judge
decision. This resolution should be disapproved because the proposed changes extend beyond
limiting the Medical Board’s ability to reject administrative law judge licensing decisions to
impacting all agency decisions governed by Government Code section 11517.
Current law establishes a disciplinary process for licensees of the Medical Board of California,
related health boards, and the Board of Podiatric Medicine (collectively the Medical Board).
(Bus. & Prof. Code, § 2220, et seq.) The disciplinary process is governed by the Administrative
Procedures Act. (Bus. & Prof. Code, § 2230; Gov. Code, § 11500 et seq.) The disciplinary
process currently allows the Medical Board the option of hearing a disciplinary matter itself
(through a selected panel) with an administrative law judge acting as the presiding officer, or to
have the matter heard by an administrative law judge from the Medical Quality Hearing Panel
(administrative law judges with special medical training). (Bus. & Prof. Code, §§ 2330, subd.
(b), 2331; Gov. Code, §§ 11371, 11512, subds. (a) and (b), 11517.) When the matter is heard by
an administrative law judge, the judge issues a proposed decision that is transmitted to the
Medical Board. (Bus. & Prof. Code, § 2335; Gov. Code, § 11517.) The Medical Board then has
the option of (1) approving the decision; (2) approving the decision with an altered penalty; (3)
referring the case back to the administrative law judge for the taking of additional evidence; (4)
deferring final decision pending discussion of the case by a panel of the Medial Board or the
Medical Board as a whole; or (5) to “nonadopt” the decision. (Bus. & Prof. Code, § 2335, subd.
(c)(2); Gov. Code, § 11517, subd. (c)(2).) When the Medical Board “nonadopts” a decision and
does not refer the matter back to the administrative law judge, it can decide the matter itself after
an opportunity for the parties to present additional evidence. (Bus. & Prof. Code, § 2335, subd.
(c)(4); Gov. Code, § 11517, subd. (c)(2)(E).) The authority to impose final disciplinary action
remains at all times with the Medical Board and cannot be delegated. (Bus. & Prof. Code, §
2224, subd. (a).) All final Medical Board decisions are subject to court review by writ of
administrative mandamus. (Bus. & Prof. Code, § 2337; Gov. Code, § 11523; Code Civ. Proc., §
1094.5.) The superior court exercises independent judgment review where a vested professional
license is subject to disciplinary action, and “the trial court must weigh the evidence and make its
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own determination as to whether the administrative findings should be sustained.” (Sandarg v.
Dental Bd. of California (2010) 184 Cal.App.4th 1434, 1440.)
This resolution seeks to impose limits on the Medical Board’s power to “nonadopt”
administrative law judge decisions, thereby giving more finality to those decisions. It
recommends amending Government Code section 11517, which generally governs the power of
state agencies to refer hearings to administrative law judges for initial determination and agency
powers to accept, reject or modify proposed decisions, by striking out the power to reject
proposed decisions in total. Agencies could only accept the decision, reject the proposed penalty
or discipline and re-decide the penalty or discipline. This resolution proposes conforming
changes to the more specific provisions of Business and Professions Code section 2335,
governing medical disciplinary matters. The resolution asserts that this change is necessary to
overcome the unfairness of the Medical Board re-deciding facts in its favor based on a review of
the cold record versus the administrative law judge who heard and observed the witnesses. The
resolution also asserts that this change is necessary because the Medical Board has no incentive
to settle a disciplinary action because it can control the outcome regardless of the administrative
law judge’s findings.
This resolution should be disapproved as currently written because the recommended changes go
beyond Medical Board licensing decisions. The proposed changes to Government Code section
11517 would impact all agencies whose disputes are determined under the Administrative
Procedures Act. The proposed change would effectively preclude all agencies from having the
ability to change an administrative law judge’s decision. That includes many matters unrelated
to license discipline, such as hearings on benefit claims.
Even if amended to limit the impact of the proposed changes to Medical Board matters, the
wholesale elimination of the Medical Board’s ability to reject an administrative law judge’s
decision on findings of fact is not supported by basic principles of California jurisprudence.
First, it is the Medical Board that is the agency vested with the power to discipline licensees
(Bus. & Prof. Code, § 2224, subd. (a)), and even though it may delegate a hearing to an
administrative law judge, it is the Medical Board that has the ultimate power and statutory duty
to make the final determination. It is a system not unlike a superior court referring a matter to a
referee to take evidence and issue a recommended decision, with the superior court free to
accept, reject or modify the proposed decision and to issue its own final decision. (See Code Civ.
Proc., § 644, subd. (b).) Second, when the Medical Board “non adopts” a proposed decision, the
Medical Board must still explain in a written decision the facts and evidence supporting its final
conclusions of fact and law, and the discipline imposed because that decision is subject to
superior court review. (Bus. & Prof. Code, § 2337; Gov. Code, § 11523; Code Civ. Proc., §
1094.5.) Third, even courts of limited review have the ability to overturn findings of fact when
those findings are not supported by substantial evidence. However, this resolution would
deprive the Medical Board of even that basic ground for reversing findings of fact.
Therefore, this resolution should be disapproved.
This resolution is related to Resolution 08-01-2020.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 11517 and Business and Professions Code section
2335, to read as follows:
1
2
3
4
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6
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8
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13
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Government Code, § 11517
(a) A contested case may be originally heard by the agency itself and subdivision (b)
shall apply. Alternatively, at the discretion of the agency, an administrative law judge may
originally hear the case alone and subdivision (c) shall apply.
(b) If a contested case is originally heard before an agency itself, all of the following
provisions apply:
(1) An administrative law judge shall be present during the consideration of the case and,
if requested, shall assist and advise the agency in the conduct of the hearing.
(2) No member of the agency who did not hear the evidence shall vote on the decision.
(3) The agency shall issue its decision within 100 days of submission of the case.
(c) (1) If a contested case is originally heard by an administrative law judge alone, he or
she shall prepare within 30 days after the case is submitted to him or her a proposed decision in a
form that may be adopted by the agency as the final decision in the case. Failure of the
administrative law judge to deliver a proposed decision within the time required does not
prejudice the rights of the agency in the case. Thirty days after the receipt by the agency of the
proposed decision, a copy of the proposed decision shall be filed by the agency as a public record
and a copy shall be served by the agency on each party and his or her attorney. The filing and
service is not an adoption of a proposed decision by the agency.
(2) Within 100 days of receipt by the agency of the administrative law judge’s proposed
decision, the agency may act as prescribed in subparagraphs (A) to (E), inclusive. If the agency
fails to act as prescribed in subparagraphs (A) to (E), inclusive, within 100 days of receipt of the
proposed decision, the proposed decision shall be deemed adopted by the agency. The agency
may do any of the following:
(A) Adopt the proposed decision in its entirety.
(B) Reduce or otherwise mitigate the proposed penalty and adopt the balance of the
proposed decision.
(C) Make technical or other minor changes in the proposed decision and adopt it as the
decision. Action by the agency under this paragraph is limited to a clarifying change or a change
of a similar nature that does not affect the factual or legal basis of the proposed decision.
(D) Reject the proposed decision and refer the case to the same administrative law judge
if reasonably available, otherwise to another administrative law judge, to take additional
evidence. If the case is referred to an administrative law judge pursuant to this subparagraph, he
or she shall prepare a revised proposed decision, as provided in paragraph (1), based upon the
additional evidence and the transcript and other papers that are part of the record of the prior
hearing. A copy of the revised proposed decision shall be furnished to each party and his or her
attorney as prescribed in this subdivision.
(E) Reject Adopt the proposed decision, and reject the proposed penalty or discipline, and
decide the case penalty or discipline upon the record, including the transcript, or upon an agreed
statement of the parties, with or without taking additional evidence. By stipulation of the parties,
the agency may decide the case question of penalty or discipline upon the record without
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including the transcript. If the agency acts pursuant to this subparagraph, all of the following
provisions apply:
(i) A copy of the record shall be made available to the parties. The agency may require
payment of fees covering direct costs of making the copy.
(ii) The agency itself shall not decide any case the question of penalty or discipline
provided for in this subdivision without affording the parties the opportunity to present either
oral or written argument before the agency itself. If additional oral evidence is introduced before
the agency itself, no agency member may vote unless the member heard the additional oral
evidence.
(iii) The authority of the agency itself to decide the case under this subdivision includes
authority to decide some but not all issues in the case.
(iv iii) If the agency elects to proceed under this subparagraph, the agency shall issue its
final decision not later than 100 days after rejection of the proposed decision penalty or
discipline. If the agency elects to proceed under this subparagraph, and has ordered a transcript
of the proceedings before the administrative law judge, the agency shall issue its final decision
not later than 100 days after receipt of the transcript. If the agency finds that a further delay is
required by special circumstance, it shall issue an order delaying the decision for no more than
30 days and specifying the reasons therefor. The order shall be subject to judicial review
pursuant to Section 11523.
(d) The decision of the agency shall be filed immediately by the agency as a public record
and a copy shall be served by the agency on each party and his or her attorney.
Business and Professions Code, § 2335
(a) All proposed decisions and interim orders of the Medical Quality Hearing Panel
designated in Section 11371 of the Government Code shall be transmitted to the executive
director of the board, or the executive director of the California Board of Podiatric Medicine as
to the licensees of that board, within 48 hours of filing.
(b) All interim orders shall be final when filed.
(c) A proposed decision shall be acted upon by the board or by any panel appointed
pursuant to Section 2008 or by the California Board of Podiatric Medicine, as the case may be, in
accordance with Section 11517 of the Government Code, except that all of the following shall
apply to proceedings against licensees under this chapter:
(1) When considering a proposed decision, the board or panel and the California Board of
Podiatric Medicine shall give great weight to the findings of fact of the administrative law judge,
except to the extent those findings of fact are controverted by new evidence.
(2) The board’s staff or the staff of the California Board of Podiatric Medicine shall poll
the members of the board or panel or of the California Board of Podiatric Medicine by written
mail ballot concerning the proposed decision. The mail ballot shall be sent within 10 calendar
days of receipt of the proposed decision, and shall poll each member on whether the member
votes to approve the decision, to approve the decision with an altered penalty, to refer the case
back to the administrative law judge for the taking of additional evidence, or to defer final
decision pending discussion of the case by the panel or board as a whole, or to nonadopt the
decision. No party to the proceeding, including employees of the agency that filed the
accusation, and no person who has a direct or indirect interest in the outcome of the proceeding
or who presided at a previous stage of the decision, may communicate directly or indirectly,
upon the merits of a contested matter while the proceeding is pending, with any member of the
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panel or board, without notice and opportunity for all parties to participate in the communication.
The votes of a majority of the board or of the panel, and a majority of the California Board of
Podiatric Medicine, are required to approve the decision with an altered penalty, or to refer the
case back to the administrative law judge for the taking of further evidence, or to nonadopt the
decision. The votes of two members of the panel or board are required to defer final decision
pending discussion of the case by the panel or board as a whole; except that, in the case of the
California Board of Podiatric Medicine, the vote of only one member of that board is required to
defer final decision pending discussion of the case by the board as a whole. If there is a vote by
the specified number to defer final decision pending discussion of the case by the panel or board
as a whole, provision shall be made for that discussion before the 100-day period specified in
paragraph (3) expires, but in no event shall that 100-day period be extended.
(3) If a majority of the board or of the panel, or a majority of the California Board of
Podiatric Medicine vote to do so, the board or the panel or the California Board of Podiatric
Medicine shall issue an order of nonadoption of a proposed decision penalty or discipline within
100 calendar days of the date it is received by the board. If the board or the panel or the
California Board of Podiatric Medicine does not refer the case back to the administrative law
judge for the taking of additional evidence or issue an order of nonadoption concerning the
proposed penalty or discipline within 100 calendar days, the decision shall be final and subject to
review under Section 2337. Members of the board or of any panel or of the California Board of
Podiatric Medicine who review a proposed decision or other matter and vote by mail as provided
in paragraph (2) shall return their votes by mail to the board within 30 days from receipt of the
proposed decision or other matter.
(4) The board or the panel or the California Board of Podiatric Medicine shall afford the
parties the opportunity to present oral argument before deciding a case after nonadoption of the
administrative law judge’s penalty or discipline decision.
(5) A vote of a majority of the board or of a panel, or a majority of the California Board
of Podiatric Medicine, are required to increase the penalty from that contained in the proposed
administrative law judge’s decision. No member of the board or panel or of the California Board
of Podiatric Medicine may vote to increase the penalty except after reading the entire record and
personally hearing any additional oral argument and evidence presented to the panel or board.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: Administrative agencies, e.g., Medical Board, may hear and decide contested
licensing and disciplinary cases itself, or, as more commonly occurs, delegate the hearing and
decision to an experienced administrative law judge with the Office of Administrative Hearings.
When that occurs, the ALJ conducts a hearing, judging witnesses and evidence under the
Administrative Procedure Act, then issues a proposed decision summarizing the evidence, the
judge's findings of fact and conclusions of law, and recommendation for any penalty or
discipline if finding against the respondent licensee. The agency currently may adopt the
proposed decision (PD) as the final decision and order, or nonadopt and issue a completely
different decision. The final decision is then subject to judicial review on writ petition. While the
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agency should retain the discretion to adopt, reject or modify the nature and extent of any
disciplinary order, it is fundamentally unfair to respondent licensee to allow an agency to
completely reject the ALJ's PD on the merits simply because it may not like the outcome based
on preconceived ideas. It's an anathema to principles of fairness and justice to permit the agency
to then purport to redecide the facts of the case in its favor, based on its supposed reading of the
cold record, after an ALJ determined the case in favor of the respondent and against the agency
following a full due process hearing on the merits with all the parties, witnesses and evidence
before it. With the agency having the plenary power to completely reject the ALJ's proposed
decision, the agency is allowed to decide controversies based on agenda and politics rather than
facts, it tramples on the rights of the licensee, and it has no incentive to settle since it knows and
can control the outcome regardless of the hearing and what the ALJ finds. Even the OAH favors
finality of its decisions.
The Solution: The agency may retain full authority over the decision in contested cases by
conducting the hearing itself. But where it delegates the controversy for a full statutory hearing
by an OAH ALJ, barring judicial review by the courts, both the agency and licensee should be
required to accept the ALJ's PD as the outcome for the case. The resolution would end the
agency's practice of summarily nonadopting PDs it doesn't like, irrespective of it being the
product of a due process hearing conducted by an experienced ALJ who personally passed upon
all the evidence presented at the trial. When both sides had their day in court, it is unfair for the
agency to simply nonadopt it purport to redecide the case on the record, issuing the decision it
wanted irrespective of the decision of the ALJ following a full, live trial on the merits. The
resolution ends a practice repugnant to traditional notions fairness and jurisprudence, and may
foster an interest in settlement that does not exist where the agency can arbitrarily control the
outcome. The resolution would retain the agency's power to change any penalty or discipline,
otherwise recommended in the PD, which the agency determines is not appropriate.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT:
Joel Bruce Douglas, Bonne, Bridges, Mueller, O'Keefe & Nichols, PC, 355 S. Grand Ave., Suite
1750, Los Angeles 90071 (P 213/607-5834; F 213/607-5588; email:
jdouglas@bonnebridges.com.
RESPONSIBLE FLOOR DELEGATE: Joel Bruce Douglas
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RESOLUTION 08-03-2020
DIGEST
State Bar: Expungement of Attorney Discipline Records
Amends Business and Professions Code section 6086.5 to specify the information the State Bar
must post on its website about attorneys and creates a means to expunge discipline records.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Business and Professions Code section 6086.5 to specify the information
the State Bar must post on its website about attorneys and creates a means to expunge discipline
records. This resolution should be disapproved because expungement of attorney discipline
records is contrary to California’s policy which requires the California State Bar to protect the
public from attorneys who violate the California Rules of Professional Conduct.
There is no current California law that permits attorneys to seek expungement of their discipline
records or that permits the California State Bar to limit the record of attorney discipline available
to the public.
This resolution gives attorneys the ability to seek expungement of discipline records that are
publicly available as follows: For ‘administrative actions’ (the resolution does not specify what
an ‘administrative action’ would be in the context of attorney licensing/discipline), the attorney
may petition for removal of the record from publicly available information five years after it was
posted under the attorney’s State Bar profile on the State Bar’s website. For disciplinary actions,
ten years after the record is posted under the attorney’s State Bar profile, the attorney may
petition the State Bar to have the record expunged from public view, and is required to show that
he/she/they has been rehabilitated and no longer poses a “credible risk” to the public. This
resolution grants the State Bar authority to determine the amount of the fee for such petitions,
and the minimum information the petitioning attorney must provide. This resolution requires the
State Bar to maintain a list of all attorneys whose records were altered under this expungement
scheme, and to make that list available to “other licensing bodies.” This resolution does not
specify whether the list the State Bar is required to maintain must contain the information that
was expunged from public view.
This resolution does not heed the public protection purpose of the State Bar (see e.g., the Mission
Statement of the State Bar, https://www.calbar.ca.gov/About-Us/Our-Mission), or the fact that
attorneys’ fiduciary duties to their clients is of the highest importance (see e.g., Magee v. State
Bar of Cal. (1962) 58 Cal.2d 423, 430). When an attorney violates the Rules of Professional
Conduct and is disciplined by the State Bar for such misconduct, the information never stops
being relevant for public protection. Members of the public are able to decide for themselves
whether to hire an attorney disciplined more than 10 years ago. Whatever the attorney’s
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wrongdoing may have been (whether minor or egregious), the public should not be denied the
right to know the information. Attorneys are public figures, officers of the court, and are
expected to conduct themselves accordingly. In addition, this resolution improperly asks the
State Bar to focus on the attorneys’ interests in perhaps not being embarrassed by past
wrongdoing, or worse, losing clients/not getting retained by potential clients rather than on
protecting the public from unscrupulous attorneys.
This resolution also fails to take into consideration that the State Bar’s public disclosure
requirements are far greater than the information the State Bar posts on its website under
attorneys’ profiles. For example, the State Bar must disclose (upon request by any member of the
public) “any information reasonably available to it pursuant to subdivision (o) of [Business and
Professions Code] Section 6068, and to [Business and Professions Code] Sections 6087.7,
6086.8, and 61-1, concerning a licensee of the State Bar which is otherwise a matter of public
record, including civil or criminal filings and dispositions.” (Bus. & Prof. Code, § 6086.1, subd.
(c).) The State Bar complies with this requirement, in part, by posting the records of attorney
discipline to its website. (See e.g., Mack v. State Bar of California (2001) 92 Cal.App.4th 957,
962-963.) All of these categories of information about attorneys are public records. (Ibid.) In
addition, this resolution fails to consider that the opinions of the State Bar Court and the
California Supreme Court relating to attorney’s discipline remain publicly available records of
attorney discipline.
Finally, it is unclear under this resolution whether the State Bar would be prohibited from
disclosing discipline records that were removed from the attorney’s profile to a member of the
public who requests all information about that attorney. It is also unclear whether the State Bar
would be required to maintain its own record of the expunged discipline.
Therefore, this resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Business and Professions Code section 6086.5, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13

§ 6086.5
(a) The board of trustees shall establish a State Bar Court, to act in its place and stead in the
determination of disciplinary and reinstatement proceedings and proceedings pursuant to
subdivisions (b) and (c) of Section 6007 to the extent provided by rules adopted by the board of
trustees pursuant to this chapter. In these proceedings the State Bar Court may exercise the
powers and authority vested in the board of trustees by this chapter, including those powers and
that authority vested in committees of, or established by, the board, except as limited by rules of
the board of trustees within the scope of this chapter.
(b) Access to records of the State Bar Court shall be governed by court rules and laws
applicable to records of the judiciary and not the California Public Records Act (Chapter 3.5
(commencing with Section 6250) of Division 7 of Title 1 of the Government Code).
(c) The State Bar of California shall provide on the Internet on its website information
regarding the status of every license issued by the State Bar of California in accordance with the
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California Public Records Act. The public information to be provided on the Internet shall
include information on administrative actions, disciplinary actions, suspensions and disbarments
as part of the State Bar’s licensees’ State Bar profiles.
(d) Upon petition by a licensee accompanied by a fee sufficient to defray costs associated
with consideration of a petition, filed in State Bar Court, the State Bar of California may remove
from the licensee’s State Bar Profile the public information described in subdivision (c) an item
that has been posted on the licensee’s State Bar Profile for no less than five years which
constitutes an administrative action, or an item that has been posted on the licensee’s State Bar
Profile for no less than ten years which constitutes a disciplinary action, where the licensee
provides evidence of rehabilitation indicating that the notice is no longer required in order to
prevent a credible risk to members of the public utilizing licensed activity of the licensee. In
evaluating a petition, the State Bar Court shall take into consideration other violations that
present a credible risk to the members of the public since the administrative or disciplinary
action which the licensee has petitioned to be removed from the licensee’s State Bar Profile.
(e) The State Bar of California may develop, through regulations, the amount of the fee and
the minimum information to be included in a licensee’s petition, including, but not limited to, a
written justification and evidence of rehabilitation.
(f) The petition process described by subdivisions (d) and (e) shall commence January 1,
2021.
(g) The State Bar of California shall maintain a list of all licensees whose administrative or
disciplinary records are altered as a result of a petition approved under subdivision (d). The State
Bar of California shall make the list accessible to other licensing bodies. The State Bar of
California shall update and provide the list to other licensing bodies as often as it modifies the
records displayed on its website in response to petitions approved under subdivision (d).
(h) For the purposes of Sections 6007, 6043, 6049, 6049.2, 6050, 6051, 6052, 6077
(excluding the first sentence), 6078, 6080, 6081, and 6082, “board” includes the State Bar Court.
(i) Nothing in this section shall authorize the State Bar Court to adopt rules of professional
conduct or rules of procedure.
(j) The Executive Committee of the State Bar Court may adopt rules of practice for the
conduct of all proceedings within its jurisdiction. These rules may not conflict with the rules of
procedure adopted by the board, unless approved by the Supreme Court.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: The State Bar Act (codified in the Business and Professions Code) provides for
the licensing and regulation of lawyers by the State Bar of California. Fees charged and collected
by the State Bar of California from its licensees under the Business and Professions Code are
paid to the State Bar of California for the purpose of funding the discipline system and
admissions. Existing law requires the State Bar of California to provide on the Internet on the
State Bar website specific information regarding the status of every license issued by the State
Bar of California on licensees’ State Bar Profiles.
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At this time any administrative action or any level of discipline against a licensee remains
on a licensee’s State Bar profile indefinitely, except in rare circumstances. For instance, an
administrative inactive enrollment for failing to timely comply with a licensee’s MCLE
requirement can be expunged from a licensee’s State Bar profile after seven years under certain
conditions. Very remote or minor violations remain on a State Bar profile much longer than
necessary to protect the public by providing full information about lawyers. This resolution
would strike a balance in allowing a licensee to seek expungement where the licensee could
establish the information is not necessary to ensure public protection.
The Solution: This resolution would authorize the State Bar Court, upon petition by a licensee
accompanied by a specified fee, to (1) remove from the licensee’s State Bar Profile an item that
has been posted for at least five years which constitutes an administrative action against a
licensee’s license; and (2) remove from the licensee’s State Bar Profile an item that has been
posted for at least ten years which constitutes any level of public discipline, where the licensee
can establish rehabilitation indicating that the notice is no longer required to prevent a credible
risk to members of the public utilizing licensed activity of the licensee. The resolution would
require the State Bar Court, in evaluating a petition, to take into consideration other violations
that present a credible risk to the members of the public since the administrative or disciplinary
action which the licensee is seeking to be removed occurred. The resolution would also authorize
the State Bar of California to develop, through regulations, the amount of the fee and the
minimum information to be included in a licensee’s petition, including, but not limited to, a
written justification and evidence of rehabilitation. The resolution would require the petition
process to commence January 1, 2021. The resolution would require the State Bar of California
to maintain a list of all licensees whose disciplinary records are altered as a result of the petition
process and to update the list and make it available to other licensing bodies, as specified.
IMPACT STATEMENT
This resolution may require additional statutory changes.
CURRENT OR PRIOR RELATED LEGISLATION
In 2016, the Legislature created a pathway for licensees of the Department of Real Estate to seek
expungement of remote discipline recorded on that agency’s website in AB 1807, which
amended Business and Professions Code, Sections 10083.2 et seq.
AUTHOR AND/OR PERMANENT CONTACT:
Erin Joyce, Erin Joyce Law, 225 South Lake Avenue, Third Floor, Pasadena, California 91101,
(626) 314-9050, erin@erinjoycelaw.com
RESPONSIBLE FLOOR DELEGATE: Erin Joyce
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RESOLUTION 09-01-2020

WITHDRAWN BY
PROPONENT
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RESOLUTION 09-02-2020
DIGEST
Disorderly Conduct: Loitering Around Public Toilets is Not Disorderly Conduct
Amends Penal Code section 647 to remove loitering at a public restroom for purposes of lewd,
lascivious, or unlawful acts from the crime of disorderly conduct.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 647 to remove loitering at a public restroom for
purposes of lewd, lascivious, or unlawful acts from the crime of disorderly conduct. This
resolution should be disapproved because there is no evidence that the law is being inequitably
applied to the LGBTQ community or that it does not serve the legitimate public purpose for
which it was enacted.
Penal Code section 647 defines “disorderly conduct” to include, among other things, anyone
“[w]ho loiters in or about any toilet open to the public for the purpose of engaging in or soliciting
any lewd or lascivious or any unlawful act.” It consists of the unlawful conduct coupled with
criminal intent.
While laws should not codify discrimination, no evidence suggests that this criminal provision is
being misapplied or directed solely at persons based on their LGBTQ status. The California
Supreme Court, in People v. Superior Court (Caswell) (1988) 46 Cal.3d 381, 401, expressly
recognized the potential for discriminatory application, but nevertheless found the statute
constitutional because it specifically found that “a potential suspect’s sexual orientation is not in
itself, a sufficient "articulable fact" to give rise to probable cause and that the police must apply
equal standards to both homosexuals and heterosexuals in determining whether an individual's
conduct in fact provides probable cause to believe that he is loitering with the proscribed intent.”
In so holding, the Supreme Court stated: “Just as all races have the equal right to use the public
streets in all neighborhoods without fear of being arrested on a ‘guilt by association’ theory, both
homosexual and heterosexual persons must have the equal right to use public restrooms without
fear of police harassment.” (Ibid.)
It is not legitimate to linger by a public toilet for an improper purpose, such as to solicit for or
commit a lewd, lascivious or unlawful act. Members of the public should be able to use public
toilets without having their rights compromised by those who are loitering there for an improper
reason, be it theft, drug use or transactions, voyeurism, molestation, exposure or indecent actingout in a public place, or soliciting sex. Such behavior interferes with the proper purpose and use
of public restroom facilities.
Additionally, the statute does not permit law enforcement to use one’s sexual orientation or
LGBTQ status as the basis for the crime.
Therefore, the resolution should be disapproved.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 647 to read as follows:
1
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§ 647
Except as provided in paragraph (5) of subdivision (b) and subdivision (l), every person
who commits any of the following acts is guilty of disorderly conduct, a misdemeanor:
(a) An individual who solicits anyone to engage in or who engages in lewd or dissolute
conduct in any public place or in any place open to the public or exposed to public view.
(b) (1) An individual who solicits, or who agrees to engage in, or who engages in, any act
of prostitution with the intent to receive compensation, money, or anything of value from another
person. An individual agrees to engage in an act of prostitution when, with specific intent to so
engage, he or she manifests an acceptance of an offer or solicitation by another person to so
engage, regardless of whether the offer or solicitation was made by a person who also possessed
the specific intent to engage in an act of prostitution.
(2) An individual who solicits, or who agrees to engage in, or who engages in, any act of
prostitution with another person who is 18 years of age or older in exchange for the individual
providing compensation, money, or anything of value to the other person. An individual agrees
to engage in an act of prostitution when, with specific intent to so engage, he or she manifests an
acceptance of an offer or solicitation by another person who is 18 years of age or older to so
engage, regardless of whether the offer or solicitation was made by a person who also possessed
the specific intent to engage in an act of prostitution.
(3) An individual who solicits, or who agrees to engage in, or who engages in, any act of
prostitution with another person who is a minor in exchange for the individual providing
compensation, money, or anything of value to the minor. An individual agrees to engage in an
act of prostitution when, with specific intent to so engage, he or she manifests an acceptance of
an offer or solicitation by someone who is a minor to so engage, regardless of whether the offer
or solicitation was made by a minor who also possessed the specific intent to engage in an act of
prostitution.
(4) A manifestation of acceptance of an offer or solicitation to engage in an act of
prostitution does not constitute a violation of this subdivision unless some act, in addition to the
manifestation of acceptance, is done within this state in furtherance of the commission of the act
of prostitution by the person manifesting an acceptance of an offer or solicitation to engage in
that act. As used in this subdivision, “prostitution” includes any lewd act between persons for
money or other consideration.
(5) Notwithstanding paragraphs (1) to (3), inclusive, this subdivision does not apply to a
child under 18 years of age who is alleged to have engaged in conduct to receive money or other
consideration that would, if committed by an adult, violate this subdivision. A commercially
exploited child under this paragraph may be adjudged a dependent child of the court pursuant
to paragraph (2) of subdivision (b) of Section 300 of the Welfare and Institutions Code and may
be taken into temporary custody pursuant to subdivision (a) of Section 305 of the Welfare and
Institutions Code, if the conditions allowing temporary custody without warrant are met.
(c) Who accosts other persons in any public place or in any place open to the public for
the purpose of begging or soliciting alms.
(d) Who loiters in or about any toilet open to the public for the purpose of engaging in or
soliciting any lewd or lascivious or any unlawful act.
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(e) (d) Who lodges in any building, structure, vehicle, or place, whether public or private,
without the permission of the owner or person entitled to the possession or in control of it.
(f) (e) Who is found in any public place under the influence of intoxicating liquor, any
drug, controlled substance, toluene, or any combination of any intoxicating liquor, drug,
controlled substance, or toluene, in a condition that he or she is unable to exercise care for his or
her own safety or the safety of others, or by reason of his or her being under the influence of
intoxicating liquor, any drug, controlled substance, toluene, or any combination of any
intoxicating liquor, drug, or toluene, interferes with or obstructs or prevents the free use of any
street, sidewalk, or other public way.
(g) (f) If a person has violated subdivision (f), a peace officer, if he or she is reasonably
able to do so, shall place the person, or cause him or her to be placed, in civil protective custody.
The person shall be taken to a facility, designated pursuant to Section 5170 of the Welfare and
Institutions Code, for the 72-hour treatment and evaluation of inebriates. A peace officer may
place a person in civil protective custody with that kind and degree of force that would be lawful
were he or she effecting an arrest for a misdemeanor without a warrant. A person who has been
placed in civil protective custody shall not thereafter be subject to any criminal prosecution or
juvenile court proceeding based on the facts giving rise to this placement. This subdivision does
not apply to the following persons:
(1) A person who is under the influence of any drug, or under the combined influence of
intoxicating liquor and any drug.
(2) A person who a peace officer has probable cause to believe has committed any felony,
or who has committed any misdemeanor in addition to subdivision (f).
(3) A person who a peace officer in good faith believes will attempt escape or will be
unreasonably difficult for medical personnel to control.
(h) (g) Who loiters, prowls, or wanders upon the private property of another, at any time,
without visible or lawful business with the owner or occupant. As used in this subdivision,
“loiter” means to delay or linger without a lawful purpose for being on the property and for the
purpose of committing a crime as opportunity may be discovered.
(i) (h) Who, while loitering, prowling, or wandering upon the private property of another,
at any time, peeks in the door or window of any inhabited building or structure, without visible
or lawful business with the owner or occupant.
(j) (i) (1) A person who looks through a hole or opening, into, or otherwise views, by
means of any instrumentality, including, but not limited to, a periscope, telescope, binoculars,
camera, motion picture camera, camcorder, or mobile phone, the interior of a bedroom,
bathroom, changing room, fitting room, dressing room, or tanning booth, or the interior of any
other area in which the occupant has a reasonable expectation of privacy, with the intent to
invade the privacy of a person or persons inside. This subdivision does not apply to those areas
of a private business used to count currency or other negotiable instruments.
(2) A person who uses a concealed camcorder, motion picture camera, or photographic
camera of any type, to secretly videotape, film, photograph, or record by electronic means,
another identifiable person under or through the clothing being worn by that other person, for the
purpose of viewing the body of, or the undergarments worn by, that other person, without the
consent or knowledge of that other person, with the intent to arouse, appeal to, or gratify the lust,
passions, or sexual desires of that person and invade the privacy of that other person, under
circumstances in which the other person has a reasonable expectation of privacy. For the
purposes of this paragraph, “identifiable” means capable of identification, or capable of being
recognized, meaning that someone could identify or recognize the victim, including the victim
herself or himself. It does not require the victim’s identity to actually be established.
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(3) (A) A person who uses a concealed camcorder, motion picture camera, or
photographic camera of any type, to secretly videotape, film, photograph, or record by electronic
means, another identifiable person who may be in a state of full or partial undress, for the
purpose of viewing the body of, or the undergarments worn by, that other person, without the
consent or knowledge of that other person, in the interior of a bedroom, bathroom, changing
room, fitting room, dressing room, or tanning booth, or the interior of any other area in which
that other person has a reasonable expectation of privacy, with the intent to invade the privacy of
that other person. For the purposes of this paragraph, “identifiable” means capable of
identification, or capable of being recognized, meaning that someone could identify or recognize
the victim, including the victim herself or himself. It does not require the victim’s identity to
actually be established.
(B) Neither of the following is a defense to the crime specified in this paragraph:
(i) The defendant was a cohabitant, landlord, tenant, cotenant, employer, employee, or
business partner or associate of the victim, or an agent of any of these.
(ii) The victim was not in a state of full or partial undress.
(4) (A) A person who intentionally distributes the image of the intimate body part or parts
of another identifiable person, or an image of the person depicted engaged in an act of sexual
intercourse, sodomy, oral copulation, sexual penetration, or an image of masturbation by the
person depicted or in which the person depicted participates, under circumstances in which the
persons agree or understand that the image shall remain private, the person distributing the image
knows or should know that distribution of the image will cause serious emotional distress, and
the person depicted suffers that distress.
(B) A person intentionally distributes an image described in subparagraph (A) when he or
she personally distributes the image, or arranges, specifically requests, or intentionally causes
another person to distribute that image.
(C) As used in this paragraph, “intimate body part” means any portion of the genitals, the
anus and in the case of a female, also includes any portion of the breasts below the top of the
areola, that is either uncovered or clearly visible through clothing.
(D) It shall not be a violation of this paragraph to distribute an image described in
subparagraph (A) if any of the following applies:
(i) The distribution is made in the course of reporting an unlawful activity.
(ii) The distribution is made in compliance with a subpoena or other court order for use in
a legal proceeding.
(iii) The distribution is made in the course of a lawful public proceeding.
(5) This subdivision does not preclude punishment under any section of law providing for greater
punishment.
(k) (j) In addition to any punishment prescribed by this section, a court may suspend, for
not more than 30 days, the privilege of the person to operate a motor vehicle pursuant to Section
13201.5 of the Vehicle Code for any violation of subdivision (b) that was committed within
1,000 feet of a private residence and with the use of a vehicle. In lieu of the suspension, the court
may order a person’s privilege to operate a motor vehicle restricted, for not more than six
months, to necessary travel to and from the person’s place of employment or education. If
driving a motor vehicle is necessary to perform the duties of the person’s employment, the court
may also allow the person to drive in that person’s scope of employment.
(l) (k) (1) A second or subsequent violation of subdivision (j) is punishable by
imprisonment in a county jail not exceeding one year, or by a fine not exceeding two thousand
dollars ($2,000), or by both that fine and imprisonment.
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(2) If the victim of a violation of subdivision (j) was a minor at the time of the offense,
the violation is punishable by imprisonment in a county jail not exceeding one year, or by a fine
not exceeding two thousand dollars ($2,000), or by both that fine and imprisonment.
(m) (l) (1) If a crime is committed in violation of subdivision (b) and the person who was
solicited was a minor at the time of the offense, and if the defendant knew or should have known
that the person who was solicited was a minor at the time of the offense, the violation is
punishable by imprisonment in a county jail for not less than two days and not more than one
year, or by a fine not exceeding ten thousand dollars ($10,000), or by both that fine and
imprisonment.
(2) The court may, in unusual cases, when the interests of justice are best served, reduce
or eliminate the mandatory two days of imprisonment in a county jail required by this
subdivision. If the court reduces or eliminates the mandatory two days’ imprisonment, the court
shall specify the reason on the record.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bay Area Lawyers for Individual Freedom
STATEMENT OF REASONS
The Problem: Existing law singles out a segment of the population on the basis of sexual
orientation and is homophobic in origin. The vagueness of subdivision (d) provides unchecked
power to law enforcement officers or even an emboldened and/or prejudiced private citizen to
take the law into their own hands. Unpopular groups, including people of color, poor people,
immigrants, and people who do not conform to gender norms are distinctly vulnerable to this
statute.
The Solution: This resolution would remove a vague and ambiguous statute from the penal code,
leaving law enforcement with subdivision (a) to prosecute harmful conduct. It is time for
California to change its laws to be in accord with its longstanding tradition of being a pioneer for
marginalized populations, especially in light of the steps backward taken at the federal level with
regard to protections for LGBTQ individuals.
CURRENT OR PRIOR RELATED LEGISLATION
Not known.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Daniel H. Galindo, 174 Hermann Street,
San Francisco, CA 94102, Phone: (415) 696-0110, e-mail: danielhgalindo@gmail.com
RESPONSIBLE FLOOR DELEGATE: Daniel H. Galindo
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RESOLUTION 09-03-2020
DIGEST
Overcharges: Employee Criminal Liability
Amends Business and Professions Code section 12024.2 to clarify that corporate entity
employees must have knowledge of an overcharge and the ability to charge the correct amount.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Business and Professions Code section 12024.2 to clarify that corporate
entity employees must have knowledge of an overcharge and the ability to charge the correct
amount. This resolution should be approved in principle because it properly allocates guilt and
liability between corporate employers and their employees.
Business and Professions Code section 12024.2, subdivision (a)(1)(2), makes it a misdemeanor
“for any person, at the time of sale of a commodity” to charge an amount greater than the price
“advertised, posted, marked, displayed, or quoted for that commodity.” “Person” includes a
natural person, firm, corporation or association. (Bus. & Prof. Code, § 12011.) In 1982, the
Legislature amended Business and Professions Code section 12024.2, substituting “willful” for
“intentionally.” Thereafter, the statute was amended so that any violator of the statute could be
held strictly liable for the crime, without any mens rea requirement.
This resolution would amend Business and Professions Code section 12024.2 so that certain
corporate employees cannot be held strictly liable for violations of the code. The prosecution
would need to prove that the corporate employee knowingly charged a higher amount than was
advertised to the consumer, and that the corporate employee had the power to change the price.
This resolution should be approved in principle. Strict liability is a rarity in criminal law.
(Richard A. Wasserstrom, Strict Liability in the Criminal Law, 12 Stan. L. Rev. 731 (1960).) The
fact that this statute contains such a standard demonstrates how strongly the Legislature believes
it needs to protect the public from abuse. However, the consequence of this statute is that frontline corporate employees are being charged for a misdemeanor for violating Business and
Professions Code section 12024.2, even though they may not have knowledge of the
advertisement, the conditions, or correct price and do not have authority to change it. Under
current practice, prosecutors are permitted to charge both the corporate entity and the clerk with
a crime. While the store clerk’s charge is generally dismissed as long as the corporation pays a
fine, that still leaves the store clerk with a potential arrest, the need to go to court to defend their
inaction, potential loss of employment, and other costs associated with defending themselves in
court, all because of the actions of their employer, who must only pay a fine, and will continue to
operate their business without further consequence. Charging the employee with a crime is
unjust and completely disproportionate to the culpability of the employee.
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In fact, the California Supreme Court ruled that in cases involving a failure to act or failure to
properly charge the correct amount, defendants are required to willfully violate the conditions of
the statute. “The word ‘willfully’ implies a ‘purpose or willingness’ and requires actual notice,
not constructive knowledge, of the illegal act.” (People v. Garcia (2001) 25 Cal.4th 744, 752.)
Therefore, to prosecute an employee for violation of Business and Professions Code section
1204.2, the applicable standard should be “specific intent.” According to the jury instructions
that define “specific intent”, “for you to find a person guilty of (this/these) crimes [or to find the
allegation[s] true], that person must not only intentionally commit the prohibited act [or
intentionally fail to do the required act], but must do so with a specific (intent/ [and/or] mental
state). The act and the specific (intent/ [and/or] mental state) required are explained in the
instruction for that crime [or allegation].” (CALCRIM No. 252.) Specific intent is the standard
put forth by this resolution and should rightfully be applied to front-line employees to ensure that
the guilty party is actually charged and convicted of violating Business and Professions Code
section 1204.2.
Therefore, this resolution should be approved in principle.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Business and Professions Code section 12024.2, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21

§ 12024.2
(a) It is unlawful for any person, at the time of sale of a commodity, to do any of the
following:
(1) Charge an amount greater than the price, or to compute an amount greater than a true
extension of a price per unit, that is then advertised, posted, marked, displayed, or quoted for that
commodity.
(2) Charge an amount greater than the lowest price posted on the commodity itself or on a
shelf tag that corresponds to the commodity, notwithstanding any limitation of the time period for
which the posted price is in effect.
(b) A violation of this section is a misdemeanor punishable by a fine of not less than twentyfive dollars ($25) nor more than one thousand dollars ($1,000), by imprisonment in the county jail
for a period not exceeding one year, or by both, if the violation is willful or grossly negligent, or
when the overcharge is more than one dollar ($1). Notwithstanding the above, the employee of a
corporate entity shall not be charged with a violation of this section absent a showing that the
employee knew that the charged price was greater than the advertised price and had the ability to
charge the advertised price.
(c) A violation of this section is an infraction punishable by a fine of not more than one
hundred dollars ($100) when the overcharge is one dollar ($1) or less.
(d) As used in subdivisions (b) and (c), “overcharge” means the amount by which the
charge for a commodity exceeds a price that is advertised, posted, marked, displayed, or quoted to
that consumer for that commodity at the time of sale.
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(e) Except as provided in subdivision (f), for purposes of this section, when more than one
price for the same commodity is advertised, posted, marked, displayed, or quoted, the person
offering the commodity for sale shall charge the lowest of those prices.
(f) Pricing may be subject to a condition of sale, such as membership in a retailer-sponsored
club, the purchase of a minimum quantity, or the purchase of multiples of the same item, provided
that the condition is conspicuously posted in the same location as the price.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: Current law makes it a misdemeanor for a business to advertise one price but then
charge the customer a higher price. The problem is that there is no requirement that the (teenaged
minimum wage) store clerk who scans the item actually know what the advertised price was, or
know that the store’s electronic charging system is charging a different price. Under current
practice, city prosecutors charge both the corporate entity and the clerk with a crime. While the
store clerk’s charge is generally dismissed as long as the corporation pays a fine, that still leaves
the store clerk with a permanent criminal record, all for doing something that they did not know
they were doing in the first place.
The Solution: This resolution clarifies that the employee of a corporate entity cannot be charged
with a crime for unknowingly charging a customer more than the advertised price unless they
knew they were overcharging the customer and had the ability to charge the correct amount. This
Resolution leaves in place the strict liability standard for the actual corporate entity.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT:
Nick Stewart-Oaten, phone (213)-974-3000, e-mail nstewart-oaten@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Nick Stewart-Oaten

09-03-2020 Page 3 of 3

RESOLUTION 09-04-2020
DIGEST
Sexual Privacy: Distribution of Intimate Images
Amends Penal Code section 647 to eliminate a loophole that allows distribution of intimate
images that were secretly recorded or obtained by theft, hacking, or chance discovery.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 647 to eliminate a loophole that allows distribution of
intimate images that were secretly recorded or obtained by theft, hacking, or chance discovery.
This resolution should be approved in principle because there should not be a loophole relating
to the prohibition against distribution of intimate images if the images are secretly recorded or
obtained by theft, hacking, or chance discovery.
Under existing law, a misdemeanor invasion of privacy based on the distribution of intimate
images requires proof of an “agreement or understanding” between the distributor and the person
depicted in the images that the images were to remain private. (Pen. Code, § 647, subd.
(j)(4)(A).) Current law makes it unlawful to make secret recordings of persons in intimate
locations, or of the intimate parts of the person’s body. (Pen. Code, § 647, subd. (j)(1)-(3)), but
the loophole in subdivision (j)(4) prevents a separate criminal charge for the distribution of those
images unless there is proof of an agreement or understanding that the images were to remain
private. This loophole allows for the distribution of intimate images that were secretly recorded
unbeknownst to the victim, or where the victim could not have formed any agreement or
understanding with the distributor, because the distributor obtained the victim’s private images
by theft, hacking, or chance discovery. In addition, the current statute requires proof of “serious
emotional distress”, a term which is not defined. In such cases, a victim is violated twice – once
by the secret recording, and a second time by the distribution. Two separate charges should be
recognized under California law.
In addition to closing the loophole allowing for distribution of images obtained by theft, hacking
or chance discovery, the resolution changes language to protect the right to sexual privacy. It
would prohibit the nonconsensual distribution of intimate images where the distributor knew or
should have known that it would cause the victim emotional distress and the victim did suffer
emotional distress.
The resolution should be approved in principle because it would close the loophole that permits a
secret recording, or a recording obtained by theft or chance to be distributed. This resolution
would also clarify that a misdemeanor invasion of privacy does not require a heightened degree
of emotional distress. If the distributor knew or should have known that the nonconsensual
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distribution of another’s intimate images obtained by theft, hacking or chance discovery would
cause that person emotional distress, only the absence of emotional distress should be a defense.
Therefore, this resolution should be approved in principle.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 647, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
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§ 647
Except as provided in paragraph (5) of subdivision (b) and subdivision (k), every person
who commits any of the following acts is guilty of disorderly conduct, a misdemeanor:
(a) An individual who solicits anyone to engage in or who engages in lewd or dissolute
conduct in any public place or in any place open to the public or exposed to public view.
(b) (1) An individual who solicits, or who agrees to engage in, or who engages in, any act
of prostitution with the intent to receive compensation, money, or anything of value from another
person. An individual agrees to engage in an act of prostitution when, with specific intent to so
engage, the individual manifests an acceptance of an offer or solicitation by another person to so
engage, regardless of whether the offer or solicitation was made by a person who also possessed
the specific intent to engage in an act of prostitution.
(2) An individual who solicits, or who agrees to engage in, or who engages in, any act of
prostitution with another person who is 18 years of age or older in exchange for the individual
providing compensation, money, or anything of value to the other person. An individual agrees
to engage in an act of prostitution when, with specific intent to so engage, the individual
manifests an acceptance of an offer or solicitation by another person who is 18 years of age or
older to so engage, regardless of whether the offer or solicitation was made by a person who also
possessed the specific intent to engage in an act of prostitution.
(3) An individual who solicits, or who agrees to engage in, or who engages in, any act of
prostitution with another person who is a minor in exchange for the individual providing
compensation, money, or anything of value to the minor. An individual agrees to engage in an
act of prostitution when, with specific intent to so engage, the individual manifests an acceptance
of an offer or solicitation by someone who is a minor to so engage, regardless of whether the
offer or solicitation was made by a minor who also possessed the specific intent to engage in an
act of prostitution.
(4) A manifestation of acceptance of an offer or solicitation to engage in an act of
prostitution does not constitute a violation of this subdivision unless some act, in addition to the
manifestation of acceptance, is done within this state in furtherance of the commission of the act
of prostitution by the person manifesting an acceptance of an offer or solicitation to engage in
that act. As used in this subdivision, “prostitution” includes any lewd act between persons for
money or other consideration.
(5) Notwithstanding paragraphs (1) to (3), inclusive, this subdivision does not apply to a
child under 18 years of age who is alleged to have engaged in conduct to receive money or other
consideration that would, if committed by an adult, violate this subdivision. A commercially
exploited child under this paragraph may be adjudged a dependent child of the court pursuant to
paragraph (2) of subdivision (b) of Section 300 of the Welfare and Institutions Code and may be
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taken into temporary custody pursuant to subdivision (a) of Section 305 of the Welfare and
Institutions Code, if the conditions allowing temporary custody without warrant are met.
(c) Who accosts other persons in any public place or in any place open to the public for
the purpose of begging or soliciting alms.
(d) Who loiters in or about any toilet open to the public for the purpose of engaging in or
soliciting any lewd or lascivious or any unlawful act.
(e) Who lodges in any building, structure, vehicle, or place, whether public or private,
without the permission of the owner or person entitled to the possession or in control of it.
(f) Who is found in any public place under the influence of intoxicating liquor, any drug,
controlled substance, toluene, or any combination of any intoxicating liquor, drug, controlled
substance, or toluene, in a condition that they are unable to exercise care for their own safety or
the safety of others, or by reason of being under the influence of intoxicating liquor, any drug,
controlled substance, toluene, or any combination of any intoxicating liquor, drug, or toluene,
interferes with or obstructs or prevents the free use of any street, sidewalk, or other public way.
(g) If a person has violated subdivision (f), a peace officer, if reasonably able to do so,
shall place the person, or cause the person to be placed, in civil protective custody. The person
shall be taken to a facility, designated pursuant to Section 5170 of the Welfare and Institutions
Code, for the 72-hour treatment and evaluation of inebriates. A peace officer may place a person
in civil protective custody with that kind and degree of force authorized to effect an arrest for a
misdemeanor without a warrant. A person who has been placed in civil protective custody shall
not thereafter be subject to any criminal prosecution or juvenile court proceeding based on the
facts giving rise to this placement. This subdivision does not apply to the following persons:
(1) A person who is under the influence of any drug, or under the combined influence of
intoxicating liquor and any drug.
(2) A person who a peace officer has probable cause to believe has committed any felony,
or who has committed any misdemeanor in addition to subdivision (f).
(3) A person who a peace officer in good faith believes will attempt escape or will be
unreasonably difficult for medical personnel to control.
(h) Who loiters, prowls, or wanders upon the private property of another, at any time,
without visible or lawful business with the owner or occupant. As used in this subdivision,
“loiter” means to delay or linger without a lawful purpose for being on the property and for the
purpose of committing a crime as opportunity may be discovered.
(i) Who, while loitering, prowling, or wandering upon the private property of another, at
any time, peeks in the door or window of any inhabited building or structure, without visible or
lawful business with the owner or occupant.
(j) (1) A person who looks through a hole or opening, into, or otherwise views, by means
of any instrumentality, including, but not limited to, a periscope, telescope, binoculars, camera,
motion picture camera, camcorder, mobile phone, electronic device, or unmanned aircraft
system, the interior of a bedroom, bathroom, changing room, fitting room, dressing room, or
tanning booth, or the interior of any other area in which the occupant has a reasonable
expectation of privacy, with the intent to invade the privacy of a person or persons inside. This
subdivision does not apply to those areas of a private business used to count currency or other
negotiable instruments.
(2) A person who uses a concealed camcorder, motion picture camera, or photographic
camera of any type, to secretly videotape, film, photograph, or record by electronic means,
another identifiable person under or through the clothing being worn by that other person, for the
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purpose of viewing the body of, or the undergarments worn by, that other person, without the
consent or knowledge of that other person, with the intent to arouse, appeal to, or gratify the lust,
passions, or sexual desires of that person and invade the privacy of that other person, under
circumstances in which the other person has a reasonable expectation of privacy. For the
purposes of this paragraph, “identifiable” means capable of identification, or capable of being
recognized, meaning that someone, including the victim, could identify or recognize the victim.
It does not require the victim’s identity to actually be established.
(3) (A) A person who uses a concealed camcorder, motion picture camera, or
photographic camera of any type, to secretly videotape, film, photograph, or record by electronic
means, another identifiable person who may be in a state of full or partial undress, for the
purpose of viewing the body of, or the undergarments worn by, that other person, without the
consent or knowledge of that other person, in the interior of a bedroom, bathroom, changing
room, fitting room, dressing room, or tanning booth, or the interior of any other area in which
that other person has a reasonable expectation of privacy, with the intent to invade the privacy of
that other person. For the purposes of this paragraph, “identifiable” means capable of
identification, or capable of being recognized, meaning that someone, including the victim, could
identify or recognize the victim. It does not require the victim’s identity to actually be
established.
(B) Neither of the following is a defense to the crime specified in this paragraph:
(i) The defendant was a cohabitant, landlord, tenant, cotenant, employer, employee, or
business partner or associate of the victim, or an agent of any of these.
(ii) The victim was not in a state of full or partial undress.
(4) (A) A person who intentionally distributes the image of the intimate body part or parts
of another identifiable person, or an image of the person depicted engaged in an act of sexual
intercourse, sodomy, oral copulation, sexual penetration, or an image of masturbation by the
person depicted or in which the person depicted participates, without the consent of the person
depicted, and under circumstances in which the persons agree or understand that the image shall
remain private, the person distributing the image knows or should know that distribution of the
image will cause serious emotional distress, and the person depicted suffers that distress.
(B) A person intentionally distributes an image described in subparagraph (A) when that
person personally distributes the image, or arranges, specifically requests, or intentionally causes
another person to distribute that image.
(C) As used in this paragraph, “intimate body part” means any portion of the genitals, the
anus and in the case of a female, also includes any portion of the breasts below the top of the
areola, that is either uncovered or clearly visible through clothing.
(D) It shall not be a violation of this paragraph to distribute an image described in
subparagraph (A) if any of the following applies:
(i) The distribution is made in the course of reporting an unlawful activity.
(ii) The distribution is made in compliance with a subpoena or other court order for use in
a legal proceeding.
(iii) The distribution is made in the course of a lawful public proceeding.
(5) This subdivision does not preclude punishment under any section of law providing for
greater punishment.
(k) (1) A second or subsequent violation of subdivision (j) is punishable by imprisonment
in a county jail not exceeding one year, or by a fine not exceeding two thousand dollars ($2,000),
or by both that fine and imprisonment.
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(2) If the victim of a violation of subdivision (j) was a minor at the time of the offense,
the violation is punishable by imprisonment in a county jail not exceeding one year, or by a fine
not exceeding two thousand dollars ($2,000), or by both that fine and imprisonment.
(l) (1) If a crime is committed in violation of subdivision (b) and the person who was
solicited was a minor at the time of the offense, and if the defendant knew or should have known
that the person who was solicited was a minor at the time of the offense, the violation is
punishable by imprisonment in a county jail for not less than two days and not more than one
year, or by a fine not exceeding ten thousand dollars ($10,000), or by both that fine and
imprisonment.
(2) The court may, in unusual cases, when the interests of justice are best served, reduce
or eliminate the mandatory two days of imprisonment in a county jail required by this
subdivision. If the court reduces or eliminates the mandatory two days’ imprisonment, the court
shall specify the reason on the record.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Michael Fern, Shaun Dabby Jacobs, Michele Anderson, Eunice Kim, Carolin
Shining, Summer Haro, Laura Jane Kessner, Edward Idell, Benyomin Forer, Catherine Rucker
STATEMENT OF REASONS
The Problem: Under existing law, a misdemeanor invasion of privacy based on the distribution
of intimate images requires proof of an “agreement or understanding” between the distributor
and the person depicted that the images were to remain private. (Pen. Code, § 647, subd.
(j)(4)(A).) This requirement creates a loophole that allows for the distribution of intimate images
that were secretly recorded unbeknownst to the victim, or where the victim could not have
formed any agreement or understanding with the distributor, because the distributor obtained the
victim’s private images by theft, hacking, or chance discovery.
In addition, no other invasion of privacy under subdivision (j) requires proof of “serious
emotional distress,” which is not defined. In a civil action for the negligent infliction of
emotional distress, the requirement of “serious emotional distress” has been found to mean
“severe emotional distress” or “emotional distress with which a reasonable, normally constituted
person would be unable to cope.” (See Wong v. Jing (2010) 189 Cal.App.4th 1354, 1378.)
However, society should not countenance the invasion of another’s sexual privacy just because
the victim’s emotional distress does not rise to a level that warrants money damages. Thus, in
People v. Iniguez (2016) 247 Cal. App. 4th Supp. 1, the court found that the civil definition of
“serious emotional distress” did not apply to a criminal prosecution for the nonconsensual
distribution of intimate images.
The Solution: This resolution would protect the right to sexual privacy by prohibiting the
nonconsensual distribution of intimate images where the distributor knew or should have known
that it would cause the victim emotional distress that is actually suffered. This closes the
loophole that permits the distribution of a secret recording or a private recording that is illicitly
obtained or accidentally leaked. In addition, the resolution would clarify that a misdemeanor
invasion of privacy does not require the heightened degree of emotional distress necessary to
support an award of monetary damages. If the distributor knew or should have known that the
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nonconsensual distribution of another’s intimate images would cause that person emotional
distress, only the absence of emotional distress should be a defense.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles County District Attorney’s Office, 211 W. Temple St., Ste. 1000,
Los Angeles, CA 90012, (213) 257-2438, sclawyer@gmail.com
RESPONSIBLE FLOOR DELEGATE: Michael Fern
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RESOLUTION 09-05-2020
DIGEST
Three Strikes: Eliminating the Use of Juvenile Adjudications as Prior Convictions
Amends Penal Code section 667 to remove juvenile adjudications from the definition of prior
convictions that can enhance sentences under the Three Strikes alternate sentencing scheme.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolutions 09-19-2006, 03-06-2011 and 06-06-2012, all of which were approved in
principle.
Reasons:
This resolution amends Penal Code section 667 to remove juvenile adjudications from the
definition of prior convictions that can enhance sentences under the Three Strikes alternate
sentencing scheme. This resolution should be disapproved because it cannot accomplish the
proposed change without amendment or additional legislation to modify Penal Code section
1170.12.
The Three Strikes law is contained in two identical provisions, Penal Code sections 667(b)-(e)
and 1170.12. The latter section was added by ballot initiative in 1994 (Prop. 184, approved Nov.
8, 1994). These statutes provide for an additional five years in state prison and either twice the
maximum sentence in state prison or life in state prison, depending on the number of prior
qualifying serious or violent felony convictions the defendant has.
Qualifying convictions under the Three Strikes law can include juvenile adjudications for serious
or violent felonies committed when the defendant was 16 or 17 years old. When minors are
adjudged in juvenile court, they have nearly all due process rights available to adults. However,
minors are not afforded the right to a jury trial. (People v. Nguyen (2009) 46 Cal.4th 1007, 10181021.) Neither the federal nor state constitution require that a jury find true a prior conviction
allegation used to increase a defendant’s sentence. (People v. Epps (2001) 25 Cal.4th 19, 23; see
Apprendi v. New Jersey (2000) 530 U.S. 466, 490.)
This resolution attempts to change existing law by removing juvenile adjudications from the
definition of prior convictions under the Three Strikes alternate sentencing scheme set forth in
section 667. One rationale for this change is that at the time they commit juvenile crimes,
minors may not be mature enough to fully appreciate their actions, and thus, they should not be
punished as adults based on their prior conduct as minors. However, the resolution fails to
propose any change to the identical alternate sentencing scheme set forth in Penal Code section
1170.12, enacted by Proposition 184. Without amending both sections, such as proposed in
Resolution 09-07-2020, the resolution cannot accomplish its purpose. Proposition 184 contained
a provision that would permit the Legislature to make amendments by a two-thirds vote, by
majority vote and approval by the electorate, or by a new initiative. (Prop. 184, § 4; see Cal.
Const., art II, § 10.)
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Even if the resolution were adopted, a criminal defendant’s prior juvenile adjudications could
still be considered when they are sentenced as adults. (See Cal. Rules of Court, rule 4.421(b)(2).)
Regardless of age, violent conduct underlying a juvenile adjudication is admissible as
aggravating evidence in a death penalty case. (Pen. Code, § 190.3, subd. (b); People v. Cox
(1991) 53 Cal.3d 618, 688-690). Finally, courts still retain the discretion to ameliorate the
harshness of a sentence under the Three Strikes law where appropriate. (Pen. Code, § 1385.)
However, to achieve the goal of removing the ability to use juvenile adjudications as strikes
under the Three Strikes law, both section 667 and 1170.12 must be amended.
If the law were amended to remove juvenile adjudications as prior convictions under the Three
Strikes law, resentencing and possible retrial on prior conviction allegations could be required
for any defendant whose sentence was enhanced because of a strike based on a juvenile
adjudication. (In re Estrada (1965) 63 Cal.2d 740, 747 [ameliorative changes in sentencing laws
are retroactive to all prosecutions not yet reduced to a final judgment].)
Therefore, this resolution should be disapproved.
This resolution is similar to Resolution 09-07-2020.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 667 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

§ 667
(a) (1) Any person convicted of a serious felony who previously has been convicted of a
serious felony in this state or of any offense committed in another jurisdiction which includes all
of the elements of any serious felony, shall receive, in addition to the sentence imposed by the
court for the present offense, a five-year enhancement for each such prior conviction on charges
brought and tried separately. The terms of the present offense and each enhancement shall run
consecutively.
(2) This subdivision shall not be applied when the punishment imposed under other
provisions of law would result in a longer term of imprisonment. There is no requirement of
prior incarceration or commitment for this subdivision to apply.
(3) The Legislature may increase the length of the enhancement of sentence provided in
this subdivision by a statute passed by majority vote of each house thereof.
(4) As used in this subdivision, “serious felony” means a serious felony listed in
subdivision (c) of Section 1192.7.
(5) This subdivision does not apply to a person convicted of selling, furnishing,
administering, or giving, or offering to sell, furnish, administer, or give to a minor any
methamphetamine-related drug or any precursors of methamphetamine unless the prior
conviction was for a serious felony described in subparagraph (24) of subdivision (c) of Section
1192.7.
(b) It is the intent of the Legislature in enacting subdivisions (b) to (i), inclusive, to
ensure longer prison sentences and greater punishment for those who commit a felony and have
been previously convicted of one or more serious or violent felony offenses.
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23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
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65
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67

(c) Notwithstanding any other law, if a defendant has been convicted of a felony and it
has been pled and proved that the defendant has one or more prior serious or violent felony
convictions as defined in subdivision (d), the court shall adhere to each of the following:
(1) There shall not be an aggregate term limitation for purposes of consecutive sentencing
for any subsequent felony conviction.
(2) Probation for the current offense shall not be granted, nor shall execution or
imposition of the sentence be suspended for any prior offense.
(3) The length of time between the prior serious or violent felony conviction and the
current felony conviction shall not affect the imposition of sentence.
(4) There shall not be a commitment to any other facility other than the state prison.
Diversion shall not be granted nor shall the defendant be eligible for commitment to the
California Rehabilitation Center as provided in Article 2 (commencing with Section 3050) of
Chapter 1 of Division 3 of the Welfare and Institutions Code.
(5) The total amount of credits awarded pursuant to Article 2.5 (commencing with
Section 2930) of Chapter 7 of Title 1 of Part 3 shall not exceed one-fifth of the total term of
imprisonment imposed and shall not accrue until the defendant is physically placed in the state
prison.
(6) If there is a current conviction for more than one felony count not committed on the
same occasion, and not arising from the same set of operative facts, the court shall sentence the
defendant consecutively on each count pursuant to subdivision (e).
(7) If there is a current conviction for more than one serious or violent felony as
described in paragraph (6), the court shall impose the sentence for each conviction consecutive to
the sentence for any other conviction for which the defendant may be consecutively sentenced in
the manner prescribed by law.
(8) Any sentence imposed pursuant to subdivision (e) will be imposed consecutive to any
other sentence which the defendant is already serving, unless otherwise provided by law.
(d) Notwithstanding any other law and for the purposes of subdivisions (b) to (i),
inclusive, a prior conviction of a serious or violent felony shall be defined as:
(1) Any offense defined in subdivision (c) of Section 667.5 as a violent felony or any
offense defined in subdivision (c) of Section 1192.7 as a serious felony in this state. The
determination of whether a prior conviction is a prior felony conviction for purposes of
subdivisions (b) to (i), inclusive, shall be made upon the date of that prior conviction and is not
affected by the sentence imposed unless the sentence automatically, upon the initial sentencing,
converts the felony to a misdemeanor. The following dispositions shall not affect the
determination that a prior conviction is a prior felony for purposes of subdivisions (b) to (i),
inclusive:
(A) The suspension of imposition of judgment or sentence.
(B) The stay of execution of sentence.
(C) The commitment to the State Department of Health Care Services as a mentally
disordered sex offender following a conviction of a felony.
(D) The commitment to the California Rehabilitation Center or any other facility whose
function is rehabilitative diversion from the state prison.
(2) A prior conviction in another jurisdiction for an offense that, if committed in
California, is punishable by imprisonment in the state prison constitutes a prior conviction of a
particular serious or violent felony if the prior conviction in the other jurisdiction is for an
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offense that includes all of the elements of a particular violent felony as defined in subdivision
(c) of Section 667.5 or serious felony as defined in subdivision (c) of Section 1192.7.
(3) A prior juvenile adjudication constitutes a prior serious or violent felony conviction
for purposes of sentence enhancement if:
(A) The juvenile was 16 years of age or older at the time the juvenile committed the prior
offense.
(B) The prior offense is listed in subdivision (b) of Section 707 of the Welfare and
Institutions Code or described in paragraph (1) or (2) as a serious or violent felony.
(C) The juvenile was found to be a fit and proper subject to be dealt with under the
juvenile court law.
(D) The juvenile was adjudged a ward of the juvenile court within the meaning of Section
602 of the Welfare and Institutions Code because the person committed an offense listed in
subdivision (b) of Section 707 of the Welfare and Institutions Code.
(3) In no event may a minor in juvenile court suffer a serious or violent felony (strike)
adjudication.
(e) For purposes of subdivisions (b) to (i), inclusive, and in addition to any other
enhancement or punishment provisions which may apply, the following apply if a defendant has
one or more prior serious or violent felony convictions:
(1) If a defendant has one prior serious or violent felony conviction as defined in
subdivision (d) that has been pled and proved, the determinate term or minimum term for an
indeterminate term shall be twice the term otherwise provided as punishment for the current
felony conviction.
(2) (A) Except as provided in subparagraph (C), if a defendant has two or more prior
serious or violent felony convictions as defined in subdivision (d) that have been pled and
proved, the term for the current felony conviction shall be an indeterminate term of life
imprisonment with a minimum term of the indeterminate sentence calculated as the greatest of:
(i) Three times the term otherwise provided as punishment for each current felony
conviction subsequent to the two or more prior serious or violent felony convictions.
(ii) Imprisonment in the state prison for 25 years.
(iii) The term determined by the court pursuant to Section 1170 for the underlying
conviction, including any enhancement applicable under Chapter 4.5 (commencing with Section
1170) of Title 7 of Part 2, or any period prescribed by Section 190 or 3046.
(B) The indeterminate term described in subparagraph (A) shall be served consecutive to
any other term of imprisonment for which a consecutive term may be imposed by law. Any other
term imposed subsequent to any indeterminate term described in subparagraph (A) shall not be
merged therein but shall commence at the time the person would otherwise have been released
from prison.
(C) If a defendant has two or more prior serious or violent felony convictions as defined
in subdivision (c) of Section 667.5 or subdivision (c) of Section 1192.7 that have been pled and
proved, and the current offense is not a serious or violent felony as defined in subdivision (d), the
defendant shall be sentenced pursuant to paragraph (1) of subdivision (e) unless the prosecution
pleads and proves any of the following:
(i) The current offense is a controlled substance charge, in which an allegation under
Section 11370.4 or 11379.8 of the Health and Safety Code was admitted or found true.
(ii) The current offense is a felony sex offense, defined in subdivision (d) of Section
261.5 or Section 262, or any felony offense that results in mandatory registration as a sex
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offender pursuant to subdivision (c) of Section 290 except for violations of Sections 266 and
285, paragraph (1) of subdivision (b) and subdivision (e) of Section 286, paragraph (1) of
subdivision (b) and subdivision (e) of Section 288a, Section 311.11, and Section 314.
(iii) During the commission of the current offense, the defendant used a firearm, was
armed with a firearm or deadly weapon, or intended to cause great bodily injury to another
person.
(iv) The defendant suffered a prior serious or violent felony conviction, as defined in
subdivision (d) of this section, for any of the following felonies:
(I) A “sexually violent offense” as defined in subdivision (b) of Section 6600 of the
Welfare and Institutions Code.
(II) Oral copulation with a child who is under 14 years of age, and who is more than 10
years younger than the defendant as defined by Section 288a, sodomy with another person who
is under 14 years of age and more than 10 years younger than the defendant as defined by
Section 286, or sexual penetration with another person who is under 14 years of age, and who is
more than 10 years younger than the defendant, as defined by Section 289.
(III) A lewd or lascivious act involving a child under 14 years of age, in violation of
Section 288.
(IV) Any homicide offense, including any attempted homicide offense, defined in
Sections 187 to 191.5, inclusive.
(V) Solicitation to commit murder as defined in Section 653f.
(VI) Assault with a machine gun on a peace officer or firefighter, as defined in paragraph
(3) of subdivision (d) of Section 245.
(VII) Possession of a weapon of mass destruction, as defined in paragraph (1) of
subdivision (a) of Section 11418.
(VIII) Any serious or violent felony offense punishable in California by life
imprisonment or death.
(f) (1) Notwithstanding any other law, subdivisions (b) to (i), inclusive, shall be applied
in every case in which a defendant has one or more prior serious or violent felony convictions as
defined in subdivision (d). The prosecuting attorney shall plead and prove each prior serious or
violent felony conviction except as provided in paragraph (2).
(2) The prosecuting attorney may move to dismiss or strike a prior serious or violent
felony conviction allegation in the furtherance of justice pursuant to Section 1385, or if there is
insufficient evidence to prove the prior serious or violent felony conviction. If upon the
satisfaction of the court that there is insufficient evidence to prove the prior serious or violent
felony conviction, the court may dismiss or strike the allegation. This section shall not be read to
alter a court’s authority under Section 1385.
(g) Prior serious or violent felony convictions shall not be used in plea bargaining as
defined in subdivision (b) of Section 1192.7. The prosecution shall plead and prove all known
prior felony serious or violent convictions and shall not enter into any agreement to strike or seek
the dismissal of any prior serious or violent felony conviction allegation except as provided in
paragraph (2) of subdivision (f).
(h) All references to existing statutes in subdivisions (c) to (g), inclusive, are to statutes
as they existed on November 7, 2012.
(i) If any provision of subdivisions (b) to (h), inclusive, or the application thereof to any
person or circumstance is held invalid, that invalidity shall not affect other provisions or
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applications of those subdivisions which can be given effect without the invalid provision or
application, and to this end the provisions of those subdivisions are severable.
(j) The provisions of this section shall not be amended by the Legislature except by
statute passed in each house by rollcall vote entered in the journal, two-thirds of the membership
concurring, or by a statute that becomes effective only when approved by the electors.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS
The Problem: Currently, juveniles aged 16 years or older at the time of a criminal offense who
are found guilty of a serious or violent felony crime that is also listed in Welfare and Institutions
Code section 707(b) will suffer a strike on their record. Under People v. Nguyen (2009) 46
Cal.4th 1007, juveniles are not entitled to trial by jury or many other of the same constitutional
or statutory due process rights guaranteed to adults or juveniles prosecuted in adult court. A
strike can cause long term effects on an individual’s criminal record and adds the risk of
significant punishment in the future. For instance, having a prior strike on one’s record can
double a person’s prison sentence or cause a person’s bail to increase substantially on future
criminal cases. Also, two or more strikes can potentially cause a person to be sentenced to 25
years to life in prison.
The Solution: Changing the juvenile strike law so that a person cannot suffer a strike on his
record unless he is convicted as an adult would ensure fairness and justice in the criminal justice
system.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Sara Ross, 801 Civic Center W, Suite 400,
Santa Ana, CA, 92701. (657) 251-6090. Sara.ross@pubdef.ocgov.com
RESPONSIBLE FLOOR DELEGATE: Sara Ross, 801 Civic Center W, Suite 400, Santa
Ana, CA, 92701. (657) 251-6090. Sara.ross@pubdef.ocgov.com
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RESOLUTION 09-06-2020
DIGEST
Surreptitious Recordings: Confidential Communications Include Sexual Acts
Amends Penal Code section 632 to include sexual acts as “confidential communications” which
may not be electronically amplified or recorded without the parties’ consent.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 632 to include sexual acts as “confidential
communications” which may not be electronically amplified or recorded without the parties’
consent. This resolution should be disapproved because visual recordings of sex acts are
addressed in a different statute, and as the legislative history of this anti-eavesdropping statute
shows, it specifically covers unauthorized listening and recording of confidential conversational
communications, not photographic depictions of visualized acts.
Penal Code section 632 criminally punishes a person who, “intentionally and without the consent
of all parties to a confidential communication, by means of any electronic amplifying or
recording device,” eavesdrops or records the confidential communication under circumstances
where the parties did not reasonably expect the communication would be “overheard or
recorded.” The Fourth Appellate District ruled that a secret video-recording of sex acts
constitutes a crime under section 632. (See People v. Gibbons (1989) 215 Cal.App.3d 1204
(plurality decision).) However, the Third Appellate District disagreed. In a well-reasoned opinion
in the case of People v. Drennan (2000) 84 Cal.App.4th 1349, the Court, following a careful
examination of the legislative history of section 632 and the plain meaning of the statutory
language, held that the crime only addresses the surreptitious capturing of spoken or written
confidential communications (“sounds or symbols”), i.e., expressed thoughts, ideas and
knowledge—and not the photographing or videotaping of sexual acts unaccompanied by
confidential conversations. (Id., at 1356-58.)
The analysis offered by the court in Drennan makes sense. Penal Code section 632 concerns the
surreptitious use of electronic listening devices, to eavesdrop, or amplify or record sounds of a
confidential and classically communicative nature. No good reason appears to amend an
eavesdropping statute to include sex acts (in contrast to conversations or oral communications)
within the definition of “confidential communications.” Nor is there a need. Penal Code section
647, subdivisions (i) and (j), already criminally proscribe voyeurism, clandestine recording
and/or distribution of intimate and sexual acts—the visual counterpart to section 632. (See also,
18 U.S.C. § 1801.) Of course, civil remedies also avail to victims of any form of privacy breach.
Therefore, this resolution should be disapproved.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 632, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

§ 632
(a) A person who, intentionally and without the consent of all parties to a confidential
communication, by means of any electronic amplifying or recording device to eavesdrop upon or
record the confidential communication, whether the communication is carried on among the
parties in the presence of one another or by means of a telegraph, telephone, or other device,
except a radio, shall be punished by a fine not exceeding two thousand five hundred dollars
($2,500) per violation, or imprisonment in the county jail not exceeding one year, or in the state
prison, or by both that fine and imprisonment. If the person has previously been convicted of a
violation of this section or Section 631, 632.5, 632.6, 632.7, or 636, the person shall be punished
by a fine not exceeding ten thousand dollars ($10,000) per violation, by imprisonment in the
county jail not exceeding one year, or in the state prison, or by both that fine and imprisonment.
(b) For the purposes of this section, “person” means an individual, business association,
partnership, corporation, limited liability company, or other legal entity, and an individual acting
or purporting to act for or on behalf of any government or subdivision thereof, whether federal,
state, or local, but excludes an individual known by all parties to a confidential communication
to be overhearing or recording the communication.
(c) For the purposes of this section, “confidential communication” means any
communication carried on in circumstances as may reasonably indicate that any party to the
communication desires it to be confined to the parties thereto, but excludes a communication
made in a public gathering or in any legislative, judicial, executive or administrative proceeding
open to the public, or in any other circumstance in which the parties to the communication may
reasonably expect that the communication may be overheard or recorded.
(1) Along with sound- and symbol-based expressions, the term “communication” shall
also encompass sex acts.
(d) Except as proof in an action or prosecution for violation of this section, evidence
obtained as a result of eavesdropping upon or recording a confidential communication in
violation of this section is not admissible in any judicial, administrative, legislative, or other
proceeding.
(e) This section does not apply (1) to any public utility engaged in the business of
providing communications services and facilities, or to the officers, employees or agents thereof,
if the acts otherwise prohibited by this section are for the purpose of construction, maintenance,
conduct or operation of the services and facilities of the public utility, (2) to the use of any
instrument, equipment, facility, or service furnished and used pursuant to the tariffs of a public
utility, or (3) to any telephonic communication system used for communication exclusively
within a state, county, city and county, or city correctional facility.
(f) This section does not apply to the use of hearing aids and similar devices, by persons
afflicted with impaired hearing, for the purpose of overcoming the impairment to permit the
hearing of sounds ordinarily audible to the human ear.
(Proposed new language underlined; language to be deleted stricken)
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PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: California courts are split on whether “communication,” in the prohibition on
recording a “confidential communication,” includes actions or just words and symbols.
California’s Third District Court of Appeal (COA) says it only includes communications through
“sound or symbol.” (People v. Zuber, No. C032200, 2002 WL 169660, at *5 (2002)). By
contrast, California’s Fourth District states it includes all communications, regardless of form.
(People v. Gibbons, 215 Cal. App. 3d 1204, (Ct. App. 1989)).
Where this difference has particularly shown is with sex acts. In Zuber, the defendant secretly
recorded his sex acts. The Third District upheld his conviction only because the recording
included a separate conversation. By contrast, in Gibbons, the defendant secretly recorded his
sex acts, and the Fourth District upheld his conviction because “communication” is broader than
“conversation” and includes conduct.
Clarity is needed so people understand what is permitted and prohibited. When one COA
upholds a conviction that the other would reverse, people lack the notice to comport their
behavior within the law. The law should be clear that secretly recording sex acts in a confidential
setting is just as prohibited as secretly recording words and symbols.
The Solution: This resolution adds sex acts within the definition of “communication” to ensure
that secretly recording sex acts in a confidential setting is just as prohibited as secretly recording
words and symbols.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known
AUTHOR AND/OR PERMANENT CONTACT:
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 PMB 231, San Diego, CA 92130, (858) 256-4429,
ben_rudin@hotmail.com.
RESPONSIBLE FLOOR DELEGATE: Ben Rudin

09-06-2020 Page 3 of 3

RESOLUTION 09-07-2020
DIGEST
Juvenile Prior Adjudications: Ineligible to be Treated as “Five-Year Priors” or Strikes
Amends Penal Code sections 667 and 1170.12 to provide that juvenile adjudications no longer
constitute prior convictions under the five-year prior and Three Strikes enhancement laws.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolutions 09-19-2006, 03-06-2011 and 06-06-2012, all of which were approved in
principle.
Reasons:
This resolution amends Penal Code sections 667 and 1170.12 to provide that juvenile
adjudications no longer constitute prior convictions under the five-year prior and Three Strikes
enhancement laws. This resolution should be approved in principle because it is consistent with
the goals of juvenile court, brain science research, and current trends in criminal law.
Currently, if a child aged 16 or older suffered a juvenile adjudication involving a crime that
would qualify as a serious felony under Penal Code section 1192.7, subdivision (c), or a violent
felony under Penal Code section 667.5, subdivision (c), that offense could be used in a
subsequent adult case as a prior conviction for purposes of increasing punishment. These
statutes provide for an additional five years in state prison and either twice the maximum
sentence in state prison or life in state prison, depending on the number of prior qualifying
convictions.
This resolution removes the subdivisions in Penal Code sections 667 and 1170.12 that allow
prior juvenile adjudications to be used as strikes and five-year priors. Juvenile adjudications
could no longer be used as enhancements under the Three Strikes law or as five-year
enhancements.
The resolution should be approved in principle because the primary goal of juvenile court is
quite different from adult court. In juvenile court, the primary goal is rehabilitation of the minor
rather than punishment. (In re Calvan S. (2016) 5 Cal.App.5th 522, 528.) Juvenile hearings are,
by law, conducted in an “informal non-adversarial atmosphere with a view to obtaining the
maximum cooperation of the minor upon whose behalf the petition is brought and all persons
interested in his welfare with such provisions as the court may make for the disposition and care
of such minor.” (Welf. & Inst. Code, § 680.) As a result of the different goals and procedural due
process rights, the Legislature has deemed juvenile adjudications not criminal convictions for
any purpose. (Welf. & Inst. Code, § 203 [“An order adjudging a minor to be a ward of the
juvenile court shall not be deemed a conviction of a crime for any purpose, nor shall a
proceeding in a juvenile court be deemed a criminal proceeding.]”).
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This approach is consistent with brain science, which as the United States Supreme Court has
noted, demonstrates that minors’ brains continue to develop until they are into their midtwenties, and children should not be punished for life for events that occurred prior to maturity.
(Miller v. Alabama (2012) 567 U.S. 460, 471-474.) In People v. Caballero (2012) 55 Cal.4th
262, 268, the California Supreme Court held, “sentencing a juvenile offender for a nonhomicide
offense to a term of years with a parole eligibility date that falls outside the juvenile offender’s
natural life expectancy constitutes cruel and unusual punishment in violation of the Eighth
Amendment.” In 2014, Senate Bill 260 created Penal Code sections 3051 and 4801, which entitle
a person convicted of a crime committed while he or she was under 26 years old to a “youth
offender” parole hearing so that they have a meaningful opportunity at release and rehabilitation.
In 2016, the voters passed Proposition 57, which took from prosecutors the option to file
offenses committed by juveniles directly in adult court. Allowing prior juvenile adjudications to
be used in adult court is a relic from the past and wholly inconsistent with the body of juvenile
statutes on the books and out of step with new statutes and precedents enacted over the last ten
years. This resolution would rectify this inconsistency.
Penal Codes 667 and 1170.12 were approved by voter initiatives. These initiatives contained
provisions that would permit the Legislature to make amendments by a two-thirds vote, by
majority vote and approval by the electorate, or by a new initiative. (Pen. Code, § 667, subd. (j);
Prop. 184 (1994) § 4; see Cal. Const., art II, § 10.) If this resolution is approved, sponsored and
introduced, the Legislature could pass the legislation with a two-thirds majority vote.
Therefore, this resolution should be approved in principle.
This resolution is similar to Resolution 09-05-2020.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code sections 667 and 1170.12 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14

§ 667
(a) (1) Any person convicted of a serious felony who previously has been convicted of a
serious felony in this state or of any offense committed in another jurisdiction which includes all
of the elements of any serious felony, shall receive, in addition to the sentence imposed by the
court for the present offense, a five-year enhancement for each such prior conviction on charges
brought and tried separately. The terms of the present offense and each enhancement shall run
consecutively.
(2) This subdivision shall not be applied when the punishment imposed under other
provisions of law would result in a longer term of imprisonment. There is no requirement of
prior incarceration or commitment for this subdivision to apply.
(3) The Legislature may increase the length of the enhancement of sentence provided in
this subdivision by a statute passed by majority vote of each house thereof.
(4) As used in this subdivision, “serious felony” means a serious felony listed in
subdivision (c) of Section 1192.7.
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(5) This subdivision does not apply to a person convicted of selling, furnishing,
administering, or giving, or offering to sell, furnish, administer, or give to a minor any
methamphetamine-related drug or any precursors of methamphetamine unless the prior
conviction was for a serious felony described in subparagraph (24) of subdivision (c) of Section
1192.7.
(b) It is the intent of the Legislature in enacting subdivisions (b) to (i), inclusive, to ensure
longer prison sentences and greater punishment for those who commit a felony and have been
previously convicted of one or more serious or violent felony offenses.
(c) Notwithstanding any other law, if a defendant has been convicted of a felony and it
has been pled and proved that the defendant has one or more prior serious or violent felony
convictions as defined in subdivision (d), the court shall adhere to each of the following:
(1) There shall not be an aggregate term limitation for purposes of consecutive sentencing
for any subsequent felony conviction.
(2) Probation for the current offense shall not be granted, nor shall execution or
imposition of the sentence be suspended for any prior offense.
(3) The length of time between the prior serious or violent felony conviction and the
current felony conviction shall not affect the imposition of sentence.
(4) There shall not be a commitment to any other facility other than the state prison.
Diversion shall not be granted nor shall the defendant be eligible for commitment to the
California Rehabilitation Center as provided in Article 2 (commencing with Section 3050) of
Chapter 1 of Division 3 of the Welfare and Institutions Code.
(5) The total amount of credits awarded pursuant to Article 2.5 (commencing with
Section 2930) of Chapter 7 of Title 1 of Part 3 shall not exceed one-fifth of the total term of
imprisonment imposed and shall not accrue until the defendant is physically placed in the state
prison.
(6) If there is a current conviction for more than one felony count not committed on the
same occasion, and not arising from the same set of operative facts, the court shall sentence the
defendant consecutively on each count pursuant to subdivision (e).
(7) If there is a current conviction for more than one serious or violent felony as described
in paragraph (6), the court shall impose the sentence for each conviction consecutive to the
sentence for any other conviction for which the defendant may be consecutively sentenced in the
manner prescribed by law.
(8) Any sentence imposed pursuant to subdivision (e) will be imposed consecutive to any
other sentence which the defendant is already serving, unless otherwise provided by law.
(d) Notwithstanding any other law and for the purposes of subdivisions (b) to (i),
inclusive, a prior conviction of a serious or violent felony shall be defined as:
(1) Any offense defined in subdivision (c) of Section 667.5 as a violent felony or any
offense defined in subdivision (c) of Section 1192.7 as a serious felony in this state. The
determination of whether a prior conviction is a prior felony conviction for purposes of
subdivisions (b) to (i), inclusive, shall be made upon the date of that prior conviction and is not
affected by the sentence imposed unless the sentence automatically, upon the initial sentencing,
converts the felony to a misdemeanor. The following dispositions shall not affect the
determination that a prior conviction is a prior felony for purposes of subdivisions (b) to (i),
inclusive:
(A) The suspension of imposition of judgment or sentence.
(B) The stay of execution of sentence.
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(C) The commitment to the State Department of Health Care Services as a mentally
disordered sex offender following a conviction of a felony.
(D) The commitment to the California Rehabilitation Center or any other facility whose
function is rehabilitative diversion from the state prison.
(2) A prior conviction in another jurisdiction for an offense that, if committed in
California, is punishable by imprisonment in the state prison constitutes a prior conviction of a
particular serious or violent felony if the prior conviction in the other jurisdiction is for an
offense that includes all of the elements of a particular violent felony as defined in subdivision
(c) of Section 667.5 or serious felony as defined in subdivision (c) of Section 1192.7.
(3) A prior juvenile adjudication constitutes a prior serious or violent felony conviction
for purposes of sentence enhancement if:
(A) The juvenile was 16 years of age or older at the time the juvenile committed the prior
offense.
(B) The prior offense is listed in subdivision (b) of Section 707 of the Welfare and
Institutions Code or described in paragraph (1) or (2) as a serious or violent felony.
(C) The juvenile was found to be a fit and proper subject to be dealt with under the
juvenile court law.
(D) The juvenile was adjudged a ward of the juvenile court within the meaning of Section
602 of the Welfare and Institutions Code because the person committed an offense listed in
subdivision (b) of Section 707 of the Welfare and Institutions Code.
(e) For purposes of subdivisions (b) to (i), inclusive, and in addition to any other
enhancement or punishment provisions which may apply, the following apply if a defendant has
one or more prior serious or violent felony convictions:
(1) If a defendant has one prior serious or violent felony conviction as defined in
subdivision (d) that has been pled and proved, the determinate term or minimum term for an
indeterminate term shall be twice the term otherwise provided as punishment for the current
felony conviction.
(2) (A) Except as provided in subparagraph (C), if a defendant has two or more prior
serious or violent felony convictions as defined in subdivision (d) that have been pled and
proved, the term for the current felony conviction shall be an indeterminate term of life
imprisonment with a minimum term of the indeterminate sentence calculated as the greatest of:
(i) Three times the term otherwise provided as punishment for each current felony
conviction subsequent to the two or more prior serious or violent felony convictions.
(ii) Imprisonment in the state prison for 25 years.
(iii) The term determined by the court pursuant to Section 1170 for the underlying
conviction, including any enhancement applicable under Chapter 4.5 (commencing with Section
1170) of Title 7 of Part 2, or any period prescribed by Section 190 or 3046.
(B) The indeterminate term described in subparagraph (A) shall be served consecutive to
any other term of imprisonment for which a consecutive term may be imposed by law. Any other
term imposed subsequent to any indeterminate term described in subparagraph (A) shall not be
merged therein but shall commence at the time the person would otherwise have been released
from prison.
(C) If a defendant has two or more prior serious or violent felony convictions as defined
in subdivision (c) of Section 667.5 or subdivision (c) of Section 1192.7 that have been pled and
proved, and the current offense is not a serious or violent felony as defined in subdivision (d), the
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defendant shall be sentenced pursuant to paragraph (1) of subdivision (e) unless the prosecution
pleads and proves any of the following:
(i) The current offense is a controlled substance charge, in which an allegation under
Section 11370.4 or 11379.8 of the Health and Safety Code was admitted or found true.
(ii) The current offense is a felony sex offense, defined in subdivision (d) of Section
261.5 or Section 262, or any felony offense that results in mandatory registration as a sex
offender pursuant to subdivision (c) of Section 290 except for violations of Sections 266 and
285, paragraph (1) of subdivision (b) and subdivision (e) of Section 286, paragraph (1) of
subdivision (b) and subdivision (e) of Section 288a, Section 311.11, and Section 314.
(iii) During the commission of the current offense, the defendant used a firearm, was
armed with a firearm or deadly weapon, or intended to cause great bodily injury to another
person.
(iv) The defendant suffered a prior serious or violent felony conviction, as defined in
subdivision (d) of this section, for any of the following felonies:
(I) A “sexually violent offense” as defined in subdivision (b) of Section 6600 of the
Welfare and Institutions Code.
(II) Oral copulation with a child who is under 14 years of age, and who is more than 10
years younger than the defendant as defined by Section 288a, sodomy with another person who
is under 14 years of age and more than 10 years younger than the defendant as defined by
Section 286, or sexual penetration with another person who is under 14 years of age, and who is
more than 10 years younger than the defendant, as defined by Section 289.
(III) A lewd or lascivious act involving a child under 14 years of age, in violation of
Section 288.
(IV) Any homicide offense, including any attempted homicide offense, defined in
Sections 187 to 191.5, inclusive.
(V) Solicitation to commit murder as defined in Section 653f.
(VI) Assault with a machine gun on a peace officer or firefighter, as defined in paragraph
(3) of subdivision (d) of Section 245.
(VII) Possession of a weapon of mass destruction, as defined in paragraph (1) of
subdivision (a) of Section 11418.
(VIII) Any serious or violent felony offense punishable in California by life
imprisonment or death.
(f) (1) Notwithstanding any other law, subdivisions (b) to (i), inclusive, shall be applied in
every case in which a defendant has one or more prior serious or violent felony convictions as
defined in subdivision (d). The prosecuting attorney shall plead and prove each prior serious or
violent felony conviction except as provided in paragraph (2).
(2) The prosecuting attorney may move to dismiss or strike a prior serious or violent
felony conviction allegation in the furtherance of justice pursuant to Section 1385, or if there is
insufficient evidence to prove the prior serious or violent felony conviction. If upon the
satisfaction of the court that there is insufficient evidence to prove the prior serious or violent
felony conviction, the court may dismiss or strike the allegation. This section shall not be read to
alter a court’s authority under Section 1385.
(g) Prior serious or violent felony convictions shall not be used in plea bargaining as
defined in subdivision (b) of Section 1192.7. The prosecution shall plead and prove all known
prior felony serious or violent convictions and shall not enter into any agreement to strike or seek
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the dismissal of any prior serious or violent felony conviction allegation except as provided in
paragraph (2) of subdivision (f).
(h) All references to existing statutes in subdivisions (c) to (g), inclusive, are to statutes as
they existed on November 7, 2012.
(i) If any provision of subdivisions (b) to (h), inclusive, or the application thereof to any
person or circumstance is held invalid, that invalidity shall not affect other provisions or
applications of those subdivisions which can be given effect without the invalid provision or
application, and to this end the provisions of those subdivisions are severable.
(j) The provisions of this section shall not be amended by the Legislature except by
statute passed in each house by rollcall vote entered in the journal, two-thirds of the membership
concurring, or by a statute that becomes effective only when approved by the electors.
§ 1170.12.
Aggregate and consecutive terms for multiple convictions; prior conviction as prior
felony; commitment and other enhancements or punishment.
(a) Notwithstanding any other law, if a defendant has been convicted of a felony and it
has been pled and proved that the defendant has one or more prior serious or violent felony
convictions, as defined in subdivision (b), the court shall adhere to each of the following:
(1) There shall not be an aggregate term limitation for purposes of consecutive sentencing
for any subsequent felony conviction.
(2) Probation for the current offense shall not be granted, nor shall execution or
imposition of the sentence be suspended for any prior offense.
(3) The length of time between the prior serious or violent felony conviction and the
current felony conviction shall not affect the imposition of sentence.
(4) There shall not be a commitment to any other facility other than the state prison.
Diversion shall not be granted nor shall the defendant be eligible for commitment to the
California Rehabilitation Center as provided in Article 2 (commencing with Section 3050) of
Chapter 1 of Division 3 of the Welfare and Institutions Code.
(5) The total amount of credits awarded pursuant to Article 2.5 (commencing with
Section 2930) of Chapter 7 of Title 1 of Part 3 shall not exceed one-fifth of the total term of
imprisonment imposed and shall not accrue until the defendant is physically placed in the state
prison.
(6) If there is a current conviction for more than one felony count not committed on the
same occasion, and not arising from the same set of operative facts, the court shall sentence the
defendant consecutively on each count pursuant to this section.
(7) If there is a current conviction for more than one serious or violent felony as described
in subdivision (b), the court shall impose the sentence for each conviction consecutive to the
sentence for any other conviction for which the defendant may be consecutively sentenced in the
manner prescribed by law.
(b) Notwithstanding any other law and for the purposes of this section, a prior serious or
violent conviction of a felony is defined as:
(1) Any offense defined in subdivision (c) of Section 667.5 as a violent felony or any
offense defined in subdivision (c) of Section 1192.7 as a serious felony in this state. The
determination of whether a prior conviction is a prior serious and/or violent felony conviction for
purposes of this section shall be made upon the date of that prior conviction and is not affected
by the sentence imposed unless the sentence automatically, upon the initial sentencing, converts
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the felony to a misdemeanor. The following dispositions shall not affect the determination that a
prior serious or violent conviction is a serious or violent felony for purposes of this section:
(A) The suspension of imposition of judgment or sentence.
(B) The stay of execution of sentence.
(C) The commitment to the State Department of Health Services as a mentally disordered
sex offender following a conviction of a felony.
(D) The commitment to the California Rehabilitation Center or any other facility whose
function is rehabilitative diversion from the state prison.
(2) A prior conviction in another jurisdiction for an offense that, if committed in
California, is punishable by imprisonment in the state prison constitutes a prior conviction of a
particular serious or violent felony if the prior conviction in the other jurisdiction is for an
offense that includes all of the elements of the particular violent felony as defined in subdivision
(c) of Section 667.5 or serious felony as defined in subdivision (c) of Section 1192.7.
(3) A prior juvenile adjudication constitutes a prior serious or violent felony conviction
for the purposes of sentence enhancement if:
(A) The juvenile was 16 years of age or older at the time the juvenile committed the prior
offense, and
(B) The prior offense is
(i) listed in subdivision (b) of Section 707 of the Welfare and Institutions Code, or
(ii) listed in this subdivision as a serious or violent felony, and
(C) The juvenile was found to be a fit and proper subject to be dealt with under the
juvenile court law, and
(D) The juvenile was adjudged a ward of the juvenile court within the meaning of Section
602 of the Welfare and Institutions Code because the person committed an offense listed in
subdivision (b) of Section 707 of the Welfare and Institutions Code.
(c) For purposes of this section, and in addition to any other enhancements or punishment
provisions which may apply, the following apply if a defendant has one or more prior serious or
violent felony convictions:
(1) If a defendant has one prior serious or violent felony conviction as defined in
subdivision (b) that has been pled and proved, the determinate term or minimum term for an
indeterminate term shall be twice the term otherwise provided as punishment for the current
felony conviction.
(2) (A) Except as provided in subparagraph (C), if a defendant has two or more prior
serious or violent felony convictions, as defined in subdivision (b), that have been pled and
proved, the term for the current felony conviction shall be an indeterminate term of life
imprisonment with a minimum term of the indeterminate sentence calculated as the greatest of:
(i) three times the term otherwise provided as punishment for each current felony
conviction subsequent to the two or more prior serious or violent felony convictions, or
(ii) twenty-five years or
(iii) the term determined by the court pursuant to Section 1170 for the underlying
conviction, including any enhancement applicable under Chapter 4.5 (commencing with Section
1170) of Title 7 of Part 2, or any period prescribed by Section 190 or 3046.
(B) The indeterminate term described in subparagraph (A) of paragraph (2) of this
subdivision shall be served consecutive to any other term of imprisonment for which a
consecutive term may be imposed by law. Any other term imposed subsequent to any
indeterminate term described in subparagraph (A) of paragraph (2) of this subdivision shall not
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be merged therein but shall commence at the time the person would otherwise have been
released from prison.
(C) If a defendant has two or more prior serious or violent felony convictions as defined
in subdivision (c) of Section 667.5 or subdivision (c) of Section 1192.7 that have been pled and
proved, and the current offense is not a felony described in paragraph (1) of subdivision (b) of
this section, the defendant shall be sentenced pursuant to paragraph (1) of subdivision (c) of this
section, unless the prosecution pleads and proves any of the following:
(i) The current offense is a controlled substance charge, in which an allegation under
Section 11370.4 or 11379.8 of the Health and Safety Code was admitted or found true.
(ii) The current offense is a felony sex offense, defined in subdivision (d) of Section
261.5 or Section 262, or any felony offense that results in mandatory registration as a sex
offender pursuant to subdivision (c) of Section 290 except for violations of Sections 266 and
285, paragraph (1) of subdivision (b) and subdivision (e) of Section 286, paragraph (1) of
subdivision (b) and subdivision (e) of Section 287, Section 314, and Section 311.11.
(iii) During the commission of the current offense, the defendant used a firearm, was
armed with a firearm or deadly weapon, or intended to cause great bodily injury to another
person.
(iv) The defendant suffered a prior conviction, as defined in subdivision (b) of this
section, for any of the following serious or violent felonies:
(I) A “sexually violent offense” as defined by subdivision (b) of Section 6600 of the
Welfare and Institutions Code.
(II) Oral copulation with a child who is under 14 years of age, and who is more than 10
years younger than the defendant as defined by Section 287 or former Section 288a, sodomy
with another person who is under 14 years of age and more than 10 years younger than the
defendant as defined by Section 286 or sexual penetration with another person who is under 14
years of age, and who is more than 10 years younger than the defendant, as defined by Section
289.
(III) A lewd or lascivious act involving a child under 14 years of age, in violation of
Section 288.
(IV) Any homicide offense, including any attempted homicide offense, defined in
Sections 187 to 191.5, inclusive.
(V) Solicitation to commit murder as defined in Section 653f.
(VI) Assault with a machinegun on a peace officer or firefighter, as defined in paragraph
(3) of subdivision (d) of Section 245.
(VII) Possession of a weapon of mass destruction, as defined in paragraph (1) of
subdivision (a) of Section 11418.
(VIII) Any serious or violent felony offense punishable in California by life
imprisonment or death.
(d) (1) Notwithstanding any other law, this section shall be applied in every case in which
a defendant has one or more prior serious and/or violent felony convictions as defined in this
section. The prosecuting attorney shall plead and prove each prior serious or violent felony
conviction except as provided in paragraph (2).
(2) The prosecuting attorney may move to dismiss or strike a prior serious or violent
felony conviction allegation in the furtherance of justice pursuant to Section 1385, or if there is
insufficient evidence to prove the prior serious or violent conviction. If upon the satisfaction of
the court that there is insufficient evidence to prove the prior serious or violent felony conviction,
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the court may dismiss or strike the allegation. This section shall not be read to alter a court’s
authority under Section 1385.
(e) Prior serious or violent felony convictions shall not be used in plea bargaining, as
defined in subdivision (b) of Section 1192.7. The prosecution shall plead and prove all known
prior serious or violent felony convictions and shall not enter into any agreement to strike or seek
the dismissal of any prior serious or violent felony conviction allegation except as provided in
paragraph (2) of subdivision (d).
(f) If any provision of subdivisions (a) to (e), inclusive, or of Section 1170.126, or the
application thereof to any person or circumstance is held invalid, that invalidity does not affect
other provisions or applications of those subdivisions which can be given effect without the
invalid provision or application, and to this end the provisions of those subdivisions are
severable.
(g) The provisions of this section shall not be amended by the Legislature except by
statute passed in each house by rollcall vote entered in the journal, two-thirds of the membership
concurring, or by a statute that becomes effective only when approved by the electors.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS
The Problem: The “three strikes” law is actually two parallel Penal Code provisions, one
enacted by legislative action and the other through the initiate process. Proposition 184 (the
initiative part of the “3 Strikes” law) was overwhelmingly approved in 1994 with the intent of
protecting law- abiding citizens by enhancing the sentences of repeat offenders who commit
serious and/or violent felonies.
On July 2, 2009, the California Supreme Court struck down a decision of the Sixth
District Court of Appeal which had held the absence of a jury‐trial right in juvenile proceedings
bars the use of prior juvenile adjudications to increase the maximum sentence for a subsequent
adult felony offense. The Supreme Court held that the right to a jury trial does not bar the use of
a constitutionally valid, fair, and reliable prior adjudication of criminal conduct to enhance a
subsequent adult sentence simply because the prior proceeding did not include the right to a jury
trial.
The three strikes law provides for enhanced penalties being applied to a convicted felon
who has previously suffered convictions for specified serious or violent felonies. Provided that
certain conditions are met, a petition sustained in the juvenile court against a minor may, in a
future felony prosecution, be used against him or her as one or more strike priors under the three
strikes law in the same manner as would an adult conviction for these same offenses. The
potential effect of such a prior would be to make him or her ineligible for a probationary
sentence, extend the sentencing range so as to either double the length of a possible determinate
sentence and even to lead to an indeterminate sentence of 25 years to life or even longer.
In the quarter century since the passage of the three strikes laws, while property crime has
increased somewhat, violent crime has consistently decreased. Moreover, striking the use of
sustained juvenile petitions as strikes would further the effort to reduce overcrowding in the adult
prison system has been underway for ten years.
09-07-2020 Page 9 of 10

The Solution: This resolution would recommend deletion of those provisions now present in the
Penal Code that provide for the use of sustained juvenile petitions as being equivalent to adult
convictions for purposes of the three strikes law.
CURRENT OR PRIOR RELATED LEGISLATION
Substantially similar to 09-19-2006, 03-06-2011, and 06-06-2012, each of which passed the
conference, none of which found authors in the legislature.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Jeffrey B. Hayden, 600 Allerton Street,
Suite 201 Redwood City, California, 94063, telephone (650) 368-5700, fax (650) 368-5736,
hayden@yourcriminaldefender.com.
RESPONSIBLE FLOOR DELEGATE: Jeffrey B. Hayden
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RESOLUTION 09-08-2020
DIGEST
Violent Felonies: Rape of Intoxicated or Unconscious Victims
Amends Penal Code section 261 to bring the rape of intoxicated or unconscious victims, drugged
without knowledge or consent, within the definition of a “violent felony.”
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 261 to bring the rape of intoxicated or unconscious
victims, drugged without knowledge or consent, within the definition of a “violent felony.” This
resolution should be approved in principle because the rape of an intoxicated or unconscious
victim should be punished in the same manner as other forms of rape.
The current version of Penal Code section 261 does not include the rape of an intoxicated or
unconscious victim, when the perpetrator drugged the victim without their knowledge or consent,
within the definition of a “violent felony.” In particular, rape is not a “violent felony,” except
under certain subdivisions involving the use of force or threats. (See Pen. Code, §§ 261, subd.
(a)(2), (6); 262, subd. (a)(1), (4); 667.5, subd. (c)(3).) Consequently, raping an intoxicated or
unconscious person is not considered “violent” when the perpetrator drugged the victim without
his or her knowledge or consent. (See Pen. Code, §§ 261, subd. (a)(3), (4); 262, subd. (a)(2), (3).)
This difference has important implications in prosecution and sentencing as violent felonies are
punished more severely.
This resolution will bring the rape of intoxicated or unconscious victims, when the perpetrator
drugged the victim without their knowledge or consent, within the definition of “violent felony.”
That outcome is appropriate because the rape of an intoxicated or unconscious victim when the
perpetrator drugged the victim without their knowledge or consent is a violation of the victim’s
rights just as any other rape and consequently the punishment should be the same. Further, the
fact that the victim was intoxicated or unconscious when the perpetrator raped the victim without
their knowledge or consent does not make the rape a nonviolent act. While there is some logic to
being more lenient with nonviolent offenders, the rape of an intoxicated or unconscious victim
under these circumstances is not an appropriate crime for such leniency.
This resolution is similar to Assembly Bill No. 27 (2017-2018 Reg. Sess.) that would have
amended Penal Code section 667.5 to designate all forms of rape to be violent felonies. It is also
similar to Assembly Bill No. 67 (2017-2018 Reg. Sess.) which would have done the same and
added human trafficking. Both bills were held in the Assembly Appropriations Committee.
Therefore, this resolution should be approved in principle.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 261, to read as follows:
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§ 261
(a) Rape is an act of sexual intercourse accomplished with a person not the spouse of the
perpetrator, under any of the following circumstances:
(1) Where a person is incapable, because of a mental disorder or developmental or
physical disability, of giving legal consent, and this is known or reasonably should be known to
the person committing the act. Notwithstanding the existence of a conservatorship pursuant to
the provisions of the Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000) of
Division 5 of the Welfare and Institutions Code), the prosecuting attorney shall prove, as an
element of the crime, that a mental disorder or developmental or physical disability rendered the
alleged victim incapable of giving consent.
(2) Where it is accomplished against a person’s will by means of force, violence, duress,
menace, or fear of immediate and unlawful bodily injury on the person or another.
(3) Where a person is prevented from resisting by any intoxicating or anesthetic
substance, or any controlled substance, and this condition was known, or reasonably should have
been known by the accused.
(4) Where a person is at the time unconscious of the nature of the act, and this is known
to the accused. As used in this paragraph, “unconscious of the nature of the act” means incapable
of resisting because the victim meets any one of the following conditions:
(A) Was unconscious or asleep.
(B) Was not aware, knowing, perceiving, or cognizant that the act occurred.
(C) Was not aware, knowing, perceiving, or cognizant of the essential characteristics of
the act due to the perpetrator’s fraud in fact.
(D) Was not aware, knowing, perceiving, or cognizant of the essential characteristics of
the act due to the perpetrator’s fraudulent representation that the sexual penetration served a
professional purpose when it served no professional purpose.
(5) Where a person submits under the belief that the person committing the act is
someone known to the victim other than the accused, and this belief is induced by any artifice,
pretense, or concealment practiced by the accused, with intent to induce the belief.
(6) Where the act is accomplished against the victim’s will by threatening to retaliate in
the future against the victim or any other person, and there is a reasonable possibility that the
perpetrator will execute the threat. As used in this paragraph, “threatening to retaliate” means a
threat to kidnap or falsely imprison, or to inflict extreme pain, serious bodily injury, or death.
(7) Where the act is accomplished against the victim’s will by threatening to use the
authority of a public official to incarcerate, arrest, or deport the victim or another, and the victim
has a reasonable belief that the perpetrator is a public official. As used in this paragraph, “public
official” means a person employed by a governmental agency who has the authority, as part of
that position, to incarcerate, arrest, or deport another. The perpetrator does not actually have to
be a public official.
(b) As used in this section, “duress” means a direct or implied threat of force, violence,
danger, or retribution sufficient to coerce a reasonable person of ordinary susceptibilities to
perform an act which otherwise would not have been performed, or acquiesce in an act to which
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one otherwise would not have submitted. The total circumstances, including the age of the
victim, and his or her relationship to the defendant, are factors to consider in appraising the
existence of duress.
(c) As used in this section, “menace” means any threat, declaration, or act which shows
an intention to inflict an injury upon another.
(d) As used in this chapter, “force” includes the perpetrator’s use of any intoxicating or
anesthetic substance, or any controlled substance, without the victim’s knowledge or consent.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: Under existing law, rape is not a “violent felony,” except under certain
subdivisions involving the use of force or threats. (See Pen. Code, §§ 261, subd. (a)(2), (6); 262,
subd. (a)(1), (4); 667.5, subd. (c)(3).) Consequently, raping an intoxicated or unconscious person
is not considered “violent,” even if the perpetrator drugged the victim without their knowledge or
consent. (See Pen. Code, §§ 261, subd. (a)(3), (4); 262, subd. (a)(2), (3).) This difference has
important implications in prosecution and sentencing.
For purposes of mental health diversion and reducing certain felonies to misdemeanors, a
defendant who is likely to rape intoxicated or unconscious persons cannot be considered an
“unreasonable risk of danger to public safety” as a matter of law. (See Pen. Code, §§ 1001.83,
1170.18.)
As a “non-violent” felon, an inmate who is incarcerated for raping an intoxicated or
unconscious person becomes parole-eligible after serving time on the primary offense alone,
regardless of any special allegations, prior convictions, or consecutive sentences that may
significantly increase the aggregate sentence. (Cal. Const., art. I, § 32, subd. (a)(1).) Thus, in
California, a defendant who is sentenced to serve 34 years in state prison for raping 48
intoxicated or unconscious persons, could be released after only 3 years. (See Pen. Code, § 264,
subd. (c); contra, Mueller, Britain’s ‘Most Prolific Rapist’ Is Jailed for Life, N.Y. Times (Jan. 6,
2020), https://www.nytimes.com/2020/01/06/world/europe/reynhard-sinaga-rape.html.)
Inmates incarcerated for forcible rape have their early release credits capped at 15
percent. (Pen. Code, § 2933.1.) By contrast, inmates incarcerated for raping intoxicated or
unconscious persons can shave off 66 percent of their sentence when placed in a minimum
custody facility or “fire camp,” and 50 percent otherwise. (See “Proposition 57: Credit-Earning
for Inmates Frequently Asked Questions (FAQ),” CDCR,
https://www.cdcr.ca.gov/blog/proposition-57-credit-earning-for-inmates-frequently-askedquestions-faq.)
The Solution: Rape accomplished by means of drugging is doubly violative of a victim’s bodily
integrity and the perpetrator’s use of drugs without the victim’s knowledge or consent should be
considered a use of force. This understanding has broad acceptance under the law. “[T]he legal
authorities and sister state cases unanimously underline that the administering of drugs to
overcome the victim's resistance does constitute force within the purview of section 211,”
involving robbery. (People v. Dreas (1984) 153 Cal.App.3d 623, 628.) Likewise, “preventing
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resistance by causing a victim to be drugged constitutes use of force within the meaning of
section 288, subdivision (b),” involving lewd acts with a child. (People v. Lusk (1985) 170
Cal.App.3d 764, 769.) Accordingly, this resolution would clarify that “force” includes drugging
someone without their knowledge or consent, for any sex offense.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
In 2017, Assembly Bill No. 27, as introduced, would have amended Penal Code section 667.5 to
designate all forms of rape to be violent felonies, while Assembly Bill No. 67 would have done
the same and added human trafficking. Both bills were held in Assembly Appropriations.
AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles County District Attorney’s Office, 211 W. Temple St., Ste. 1000,
Los Angeles, CA 90012, (213) 257-2438, sclawyer@gmail.com
RESPONSIBLE FLOOR DELEGATE: Michael Fern
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
OCBA
Penal Code section 261 criminalizes several "different offenses" under the "single umbrella crime
of rape." (People v. White (2017) 2 Cal.5th 349, 383.) Accordingly, the proposed inclusion of
section 261(d) is unnecessary and its application would upend settled law and invariably generate
confusion among courts and jurors.
To begin with, proposed Section 261(d) is redundant, as the conduct it criminalizes is already
punishable under California law. Section 261(a)(3) prohibits rape under circumstances where the
victim is "prevented from resisting by any intoxicating or anesthetic substance[.]" Furthermore,
the enactment of section 261(d) would bring minimal benefit. Notwithstanding sentencing
enhancements or early release credits, rape pursuant to sections 261(a)(2) and (a)(3) are identically
punishable by 3, 6, or 8 years imprisonment. (Pen. Code, § 264(a).)
Moreover, proposed Section 261(d) will complicate otherwise settled law and would lead to
confusion among courts and jurors. Forcible rape under section 261(a)(2) and rape of an
intoxicated victim under section 261(a)(3) are fundamentally different offenses. (See White,
supra, 2 Cal.5th 349, 383.) Under section 261(a)(2), jurors "simply" examine "whether [the]
defendant used force to accomplish intercourse" against the victim's consent, rather than a
specialized measurement of "whether the force he used overcame [the victim's] physical strength
or ability to resist him." (People v. Griffin, 33 Cal.4th 1015, 1027.) As such, "force" under
section 261(a)(2) employs a "common usage meaning" instead of a "specialized legal definition,"
and trial courts "have no sua sponte duty to specifically instruct a jury in a rape case on the
definition of that term." (Id. at pp. 1023-1024.) In contrast, rape under section 261(a)(3) merely
requires the victim to be legally incapable of granting consent because his or her "level of
09-08-2020 Page 4 of 5

intoxication and resulting mental impairment" is "so great" that the victim lacked "the ability to
exercise reasonable judgment, i.e., to understand and weigh not only the physical nature of the
act, but also its moral character and probable consequences." (People v. Giardino (2000) 82
Cal.App.4th 452, 466-467.) Thus, it is possible for the victim to be "intoxicated to some degree,"
yet still be "able to exercise reasonable judgment[.]" (Ibid.)
As a result, the conflation of intoxicating substance usage into the context of force will create
numerous problems and corrupt the meaning of force. Proposed Section 261(d) devises a particular
definition for one form of force, but it fails to define force beyond that specific definition. To
compensate for this incomplete standard, courts would be forced to develop and instruct jurors on
more specialized definitions for other forms of force. To the detriment of the more flexible
"common usage meanings" standard, this approach would problematically invite jurors to create
their own measurements as to whether the force used was sufficient to meet such specialized
standards.
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RESOLUTION 09-09-2020

WITHDRAWN BY
PROPONENT
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RESOLUTION 10-01-2020
DIGEST
Family Law: Best Interest Standard
Amends Family Code section 3044 to allow a court to consider the status quo and the
preferences of the child when issuing custody orders where domestic violence has occurred.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Family Code section 3044 to allow a court to consider the status quo and
the preferences of the child when issuing custody orders where domestic violence has occurred.
This resolution should be approved in principle because it would bring the custodial factors
considered under Family Code section 3044 in parity with other Family Code sections.
Currently, Family Code section 3044 creates a rebuttable presumption that awarding joint legal
and joint physical custody to a parent who has been found to have perpetuated violence against
the other parent is detrimental to the best interest of the child. A Family Code section 3044
presumption typically arises in relation to a Domestic Violence Restraining Order, where a
restraining order has been granted against one parent after a hearing. However, the presumption
arises any time a parent is found to have perpetuated violence against the other parent within the
previous five years.
The presumption arising under section 3044 may currently be rebutted by a finding by the court
that the perpetrator of domestic violence has demonstrated that giving sole or joint physical or
legal custody of a child to the perpetrator is in the best interest of the child. Some of the factors
the court can currently consider include whether the perpetrator has successfully completed a
batterer’s treatment program, parenting class, or alcohol or drug abuse counseling.
Section 3042 does not explicitly state that the child’s preferences, if communicated to the court,
should be a factor which may rebut the presumption against custody set forth under section 3044.
This resolution clarifies that the child’s preferences should be considered as a rebuttable factor,
and, by specific reference to Family Code section 3042, would require the court to consider the
custodial preference of a child aged 14 or “of sufficient age and capacity to reason so as to form
an intelligent preference as to custody or visitation.” The court is required to consider the child’s
stated preferences in making custody orders when domestic violence is not a factor. This
resolution would bring the factors considered under section 3044 in parity with other Family
Code sections.
There is currently no code section that would allow the court to consider a separate custodial
agreement of the parties as rebutting the section 3044 presumption. However, the existence of a
separate agreement may be demonstrative of the custodial status quo and therefore may be
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considered by the court when a significant change in custody is proposed. The court is required
to consider the stability of the child and the custodial status quo when making custody orders
when domestic violence is not a factor.
Counter arguments have suggested that the language “an agreement” is problematic, as “an
agreement” may have been reached by the parties, but never followed. Worse, such an
agreement may have been coerced. The language “an agreement” could be replaced with “an
order for, or significant history of” sole or joint legal custody to reflect this concern and still
consider the status quo of the parties’ custodial arrangement.
Therefore, this resolution should be approved in principle.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Family Code section 3044, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

§ 3044
(a)
Upon a finding by the court that a party seeking custody of a child has perpetrated
domestic violence within the previous five years against the other party seeking custody of the
child, or against the child or the child’s siblings, or against any person in subparagraph (C) of
paragraph (1) of subdivision (b) of Section 3011 with whom the party has a relationship, there is
a rebuttable presumption that an award of sole or joint physical or legal custody of a child to a
person who has perpetrated domestic violence is detrimental to the best interest of the child,
pursuant to Sections 3011 and 3020. This presumption may only be rebutted by a preponderance
of the evidence.
(b)
To overcome the presumption set forth in subdivision (a), the court shall find that
paragraph (1) is satisfied and shall find that the factors in paragraph (2), on balance, support the
legislative findings in Section 3020.
(1) The perpetrator of domestic violence has demonstrated that giving sole or joint
physical or legal custody of a child to the perpetrator is in the best interest of the child pursuant
to Sections 3011 and 3020, including but not limited to the following considerations: (i) There
exists an agreement or order for sole or joint legal or physical custody in favor of the perpetrator,
and it would serve the child’s best interest for stability and continuity to maintain the existing
custody arrangement, and (ii) The preference of a child of sufficient age and capacity pursuant to
California Rules of Court, Rule 5.250 and Section 3042 of the Family Code, when considered
with the other factors in this Paragraph (b), suggests that joint or sole custody to the perpetrator
is in the child’s best interest. In determining the best interest of the child, the preference for
frequent and continuing contact with both parents, as set forth in subdivision (b) of Section 3020,
or with the noncustodial parent, as set forth in paragraph (1) of subdivision (a) of Section 3040,
may not be used to rebut the presumption, in whole or in part.
(2) Additional factors:
(A) The perpetrator has successfully completed a batterer’s treatment program that meets
the criteria outlined in subdivision (c) of Section 1203.097 of the Penal Code.
(B) The perpetrator has successfully completed a program of alcohol or drug abuse
counseling, if the court determines that counseling is appropriate.
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30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
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(C) The perpetrator has successfully completed a parenting class, if the court determines
the class to be appropriate.
(D) The perpetrator is on probation or parole, and has or has not complied with the terms
and conditions of probation or parole.
(E) The perpetrator is restrained by a protective order or restraining order, and has or has
not complied with its terms and conditions.
(F) The perpetrator of domestic violence has committed further acts of domestic violence.
(c) For purposes of this section, a person has “perpetrated domestic violence” when the
person is found by the court to have intentionally or recklessly caused or attempted to cause bodily
injury, or sexual assault, or to have placed a person in reasonable apprehension of imminent serious
bodily injury to that person or to another, or to have engaged in behavior involving, but not limited
to, threatening, striking, harassing, destroying personal property, or disturbing the peace of
another, for which a court may issue an ex parte order pursuant to Section 6320 to protect the other
party seeking custody of the child or to protect the child and the child’s siblings.
(d) (1) For purposes of this section, the requirement of a finding by the court shall be
satisfied by, among other things, and not limited to, evidence that a party seeking custody has been
convicted within the previous five years, after a trial or a plea of guilty or no contest, of a crime
against the other party that comes within the definition of domestic violence contained in Section
6211 and of abuse contained in Section 6203, including, but not limited to, a crime described in
subdivision (e) of Section 243 of, or Section 261, 262, 273.5, 422, or 646.9 of, the Penal Code.
(2) The requirement of a finding by the court shall also be satisfied if a court, whether that
court hears or has heard the child custody proceedings or not, has made a finding pursuant to
subdivision (a) based on conduct occurring within the previous five years.
(e) When a court makes a finding that a party has perpetrated domestic violence, the court
may not base its findings solely on conclusions reached by a child custody evaluator or on the
recommendation of the Family Court Services staff, but shall consider any relevant, admissible
evidence submitted by the parties.
(f) (1) It is the intent of the Legislature that this subdivision be interpreted consistently
with the decision in Jaime G. v. H.L. (2018) 25 Cal.App.5th 794, which requires that the court, in
determining that the presumption in subdivision (a) has been overcome, make specific findings on
each of the factors in subdivision (b).
(2) If the court determines that the presumption in subdivision (a) has been overcome, the
court shall state its reasons in writing or on the record as to why paragraph (1) of subdivision (b)
is satisfied and why the factors in paragraph (2) of subdivision (b), on balance, support the
legislative findings in Section 3020.
(g) In an evidentiary hearing or trial in which custody orders are sought and where there
has been an allegation of domestic violence, the court shall make a determination as to whether
this section applies prior to issuing a custody order, unless the court finds that a continuance is
necessary to determine whether this section applies, in which case the court may issue a temporary
custody order for a reasonable period of time, provided the order complies with Section 3011,
including, but not limited to, subdivision (e), and Section 3020.
(h) In a custody or restraining order proceeding in which a party has alleged that the other
party has perpetrated domestic violence in accordance with the terms of this section, the court shall
inform the parties of the existence of this section and shall give them a copy of this section prior
to custody mediation in the case.
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(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
The Problem: Current law has a sweeping effect on custody rights established by agreement or
with the child’s input. It doesn’t address if 3044(a)’s presumption applies when the parties agree
to joint or sole custody to the perpetrator after the alleged abuse. The law does not explicitly
allow the child’s preference to be considered. Although current law references 3011 and 3020,
the practical application results in 3044(a)’s presumption being the overarching (or only)
consideration when an allegation of abuse is presented. The best interest of the child should be
the primary focus for any custody determination. All child-related and public policy
considerations in 3011, 3020, 3040 should be examined through the lens of the best interest
standard. This does not occur, however, because of cases like Celia S. v. Hugo J. (2016) 3
Cal.App.5th 655, where the court is prohibited from ordering a parenting schedule amounting to
a de facto physical custody arrangement even if that order would confirm an arrangement by
stipulation, requested by the child(ren), or recommended by the Court’s Mediator. This
undermines this state’s public policy for stability and continuity in custody arrangements.
The Solution: The amendment to 3044(b) explicitly allows courts to consider
child-centered information to overcome the 3044(a) presumption. The change is necessary
because the best interest of the child standard is often overlooked when abuse is alleged, even if
the child was not the abuse victim or the child was not a percipient witness to the abuse. Some
judicial officers find the presumption has been rebutted when the parties reach an agreement for
sole or joint custody to the perpetrator, while others do not, creating confusion. If an agreement
of the parties was made after the incident of abuse, such an agreement of the parents presupposes
that both parents entered into a custody arrangement that is in their child’s best interest, yet
judges often disregard an agreement and strictly apply 3044, while other judges will consider the
mutual agreement as rebutting the presumption and/or being in the child’s best interest.
Disturbing such an agreement of the parents would undermine the child’s need for stability and
continuity during an already tumultuous time, e.g. dividing their time between two households,
coping with parents’ separation, going to new school if one or both parents relocate after
separating households. If a child is of sufficient age and capacity to weigh in on the custody
determination, as permitted under the CRC and Family Code, the child’s voice should be
considered. The court can determine the weight given to the child’s stated preference.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None.
AUTHOR AND/OR PERMANENT CONTACT:
Diana R. Passadori, Passadori Family Law & Mediation, P.C., 100 Pine Street, Suite 1250, San
Francisco, CA 94111, phone (415) 678-1981, fax (415) 678-1982, diana@passadoriflm.com.
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RESPONSIBLE FLOOR DELEGATE: Diana R. Passadori
COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
BANSDC
This Resolution contradicts FC 3044, wherein the Legislature’s concluded that it is not in the
best interests of the child for a perpetrator parent to have custody. The intent of this resolution is
to weaken the impact a finding of domestic violence has on making custody orders. It
presupposes a custody “agreement” between the parents should be influential, without
recognizing such an agreement may have been coerced. It further ignores a child’s preference
could also stem from coercion or concern for the victim parent. The resolution invokes “stability
and continuity” which is directly contradicted in the same existing paragraph that frequent and
continuing contact cannot be used to overcome the FC 3044 presumption.
SDCBA
The SDCBA Delegation recommends disapproval of resolution 10-01-2020 as written. The
Delegation recommends the proposed wording be changed from “There exists an agreement or
order for sole or joint legal or physical custody...” to:
“There exists an order for, or significant history of, sole or joint legal or physical custody in
favor of the perpetrator, and it would serve the child’s best interest for stability and continuity to
maintain the existing custody arrangement.”
The concern is that the parties may have “an agreement” to share custody that they never
followed, and therefore have no existing custody arrangement to maintain. The child’s best
interest should be based on the actual history of shared custody, not just an agreement for such.
The history of shared custody should be significant enough that to disrupt it would be
detrimental to the child’s interest for stability and continuity. Similarly, if a court previously
ordered joint custody, it should be presumed correct; however, if the parties did not follow the
order and have no relevant history of shared custody, the order alone may not be sufficient to
overcome the Section 3044 presumption against joint custody.
FLEXCOM
FLEXCOM disapproves this resolution.
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RESOLUTION 10-02-2020
DIGEST
Family Law: Completion of Treatment or Parenting Program
Amends Family Code section 3044 to exclude the completion of a batterer’s treatment program
or parenting class as a factor to consider in a custody determination.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Family Code section 3044 to exclude the completion of a batterer’s
treatment program or parenting class as a factor to consider in a custody determination. This
resolution should be approved in principle because it codifies and clarifies the existing case law.
Family Code section 3044 creates a rebuttable presumption that awarding joint legal and joint
physical custody to a parent who has been found to have perpetuated violence against the other
parent is detrimental to the best interest of the child. A Family Code section 3044 presumption
typically arises in relation to a Domestic Violence Restraining Order, where a restraining order
has been granted against one parent after a hearing. However, the presumption arises at any time
a parent is found to have perpetuated violence against the other parent within the previous five
years.
The presumption arising under section 3044 may currently be rebutted by a finding by the court
that the perpetrator of domestic violence has demonstrated that giving sole or joint physical or
legal custody of a child to the perpetrator is in the best interest of the child. Some of the factors
the court can currently consider include whether the perpetrator has successfully completed a
batterer’s treatment program, parenting class, or alcohol or drug abuse counseling. (Fam. Code,
§ 3042.)
Though section 3042 specifically states that the completion of a parenting program, or batterer’s
treatment program are factors to be considered, the court in S.Y. v. Superior Court (2018) 29
Cal.App.5th 324, 335, found that whether the perpetrator had actually completed the programs at
the time of the custodial hearing was not dispositive because “the factors must be considered, but
they are not mandatory requirements for rebuttal of the presumption.” The court was therefore
required to consider whether these programs were completed, but a failure to complete the
programs was not fatal to a finding that awarding joint custody to the perpetrator was in the
child’s best interests. Other cases have been silent on whether the completion of the program is a
finding that must be explicitly made prior to making custody orders.
The requirement that a perpetrator of domestic violence must complete a 52-week batterer
intervention program, as opposed to any other type of treatment program, is printed onto the
forms adopted for mandatory use for Restraining Orders and is not discretionary. However, a
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52-week batterer intervention plan may not be the most helpful or appropriate program for the
perpetrator. For example, where substance abuse appears to be the underlying cause of domestic
violence, the perpetrator may be better served by completing drug and alcohol counseling. This
resolution would allow the court to consider a perpetrator’s progress toward addressing other
factors that may have played a part in creating the abusive situation, which may or may not mean
the completion of a batterer intervention program. Further, this resolution allows the court to
make custody decisions within the 52-week time period while the perpetrator is making progress
toward completion but has not yet completed the mandatory program.
Therefore, this resolution should be approved in principle.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Family Code section 3044, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

§ 3044
(a) Upon a finding by the court that a party seeking custody of a child has perpetrated
domestic violence within the previous five years against the other party seeking custody of the
child, or against the child or the child’s siblings, or against any person in subparagraph (C) of
paragraph (1) of subdivision (b) of Section 3011 with whom the party has a relationship, there is
a rebuttable presumption that an award of sole or joint physical or legal custody of a child to a
person who has perpetrated domestic violence is detrimental to the best interest of the child,
pursuant to Sections 3011 and 3020. This presumption may only be rebutted by a preponderance
of the evidence.
(b) To overcome the presumption set forth in subdivision (a), the court shall find that
paragraph (1) is satisfied and shall find that the factors in paragraph (2), on balance, support the
legislative findings in Section 3020.
(1) The perpetrator of domestic violence has demonstrated that giving sole or joint
physical or legal custody of a child to the perpetrator is in the best interest of the child pursuant
to Sections 3011 and 3020. In determining the best interest of the child, the preference for
frequent and continuing contact with both parents, as set forth in subdivision (b) of Section 3020,
or with the noncustodial parent, as set forth in paragraph (1) of subdivision (a) of Section 3040,
may not be used to rebut the presumption, in whole or in part.
(2) Additional factors:
(A) The perpetrator has successfully completed a batterer’s treatment program that meets
the criteria outlined in subdivision (c) of Section 1203.097 of the Penal Code.
(B) The perpetrator has successfully completed a program of alcohol or drug abuse
counseling, if the court determines that counseling is appropriate.
(C) The perpetrator has successfully completed a parenting class, if the court determines
the class to be appropriate.
(D) The perpetrator is on probation or parole, and has or has not complied with the terms
and conditions of probation or parole.
(E) The perpetrator is restrained by a protective order or restraining order, and has or has
not complied with its terms and conditions.
(F) The perpetrator of domestic violence has committed further acts of domestic violence.
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31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
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(c) For purposes of this section, a person has “perpetrated domestic violence” when the
person is found by the court to have intentionally or recklessly caused or attempted to cause bodily
injury, or sexual assault, or to have placed a person in reasonable apprehension of imminent serious
bodily injury to that person or to another, or to have engaged in behavior involving, but not limited
to, threatening, striking, harassing, destroying personal property, or disturbing the peace of
another, for which a court may issue an ex parte order pursuant to Section 6320 to protect the other
party seeking custody of the child or to protect the child and the child’s siblings.
(d) (1) For purposes of this section, the requirement of a finding by the court shall be
satisfied by, among other things, and not limited to, evidence that a party seeking custody has been
convicted within the previous five years, after a trial or a plea of guilty or no contest, of a crime
against the other party that comes within the definition of domestic violence contained in Section
6211 and of abuse contained in Section 6203, including, but not limited to, a crime described in
subdivision (e) of Section 243 of, or Section 261, 262, 273.5, 422, or 646.9 of, the Penal Code.
(2) The requirement of a finding by the court shall also be satisfied if a court, whether that
court hears or has heard the child custody proceedings or not, has made a finding pursuant to
subdivision (a) based on conduct occurring within the previous five years.
(e) When a court makes a finding that a party has perpetrated domestic violence, the court
may not base its findings solely on conclusions reached by a child custody evaluator or on the
recommendation of the Family Court Services staff, but shall consider any relevant, admissible
evidence submitted by the parties.
(f) (1) It is the intent of the Legislature that this subdivision be interpreted consistently
with the decision in Jaime G. v. H.L. (2018) 25 Cal.App.5th 794, which requires that the court, in
determining that the presumption in subdivision (a) has been overcome, make specific findings on
each of the factors in subdivision (b), and interpreted consistently with the decision in S.Y. v.
Superior Court (2018) 29 Cal.App.5th 324, which states that a parent is not required to [i] complete
a parenting class or batterer’s treatment program in every case or [ii] have all of the factors in
subdivision (b) completed at the time of the custody determination in order to rebut the
presumption in subdivision (a).
(2) If the court determines that the presumption in subdivision (a) has been overcome, the
court shall state its reasons in writing or on the record as to why paragraph (1) of subdivision (b)
is satisfied and why the factors in paragraph (2) of subdivision (b), on balance, support the
legislative findings in Section 3020.
(g) In an evidentiary hearing or trial in which custody orders are sought and where there
has been an allegation of domestic violence, the court shall make a determination as to whether
this section applies prior to issuing a custody order, unless the court finds that a continuance is
necessary to determine whether this section applies, in which case the court may issue a temporary
custody order for a reasonable period of time, provided the order complies with Section 3011,
including, but not limited to, subdivision (e), and Section 3020.
(h) In a custody or restraining order proceeding in which a party has alleged that the other
party has perpetrated domestic violence in accordance with the terms of this section, the court shall
inform the parties of the existence of this section and shall give them a copy of this section prior
to custody mediation in the case.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of San Francisco
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STATEMENT OF REASONS
The Problem: Although the current version of 3044 references Family Code §§ 3011, 3020, the
practical application results in 3044(a)’s presumption being the overarching (or only)
consideration when an allegation of abuse is presented. The best interest of the child should be
the primary focus for any custody determination. All child-related and public policy
considerations in 3011, 3020, 3040 should be examined through the lens of the best interest
standard. There is confusion in application given the case, Jaime G. v. H.L. (2018) 25
Cal.App.5th 794 referenced in subdivision (f), is a Second Appellate District case, and the case
S.Y. v. Superior Court (2018) 29 Cal.App.5th 324 in the proposed language of subdivision (f), is
a First Appellate District case. These cases each address the proper analysis of the subdivision
(b) factors when determining if the presumption in subdivision (a) has been overcome or not by
the perpetrator of abuse. Referencing only one of the District Court cases of 2018 in the current
version of subdivision (f) has resulted in confusion in the various trial courts and even amongst
the various judges in the trial departments of the same county.
The Solution:
To effectuate more consistent decisions from county to county and from judge to judge in the
same county, the proposed revision gives the court explicit direction on how to correctly analyze
the subdivision (b) factors in conjunction with determining if the presumption in subdivision (a)
against joint or sole custody to a perpetrator of abuse has been overcome. The addition to 3044(f)
explicitly references a second appellate case, S.Y. v. Superior Court (2018) 29 Cal.App.5th 324,
that should be adopted as the policy of this state. The revision explicitly allows evidence to rebut
the 3044(a) presumption if the perpetrator has partially or mostly completed the any of the
factors in subdivision (b) at the time of the custody determination, e.g. batterer’s intervention
course or parenting class has nearly been completed. The revision also clarifies that not every
factor in 3044(b) must be completed by the perpetrator, e.g. if substance abuse or parenting
classes were never ordered or would not be appropriate given the facts of the case. The revision
reflects the holding of S.Y. v. Superior Court (2018) 29 Cal.App.5th 324. Both 2018 appellate
cases should be referenced in subdivision (f) to avoid confusion and inconsistent decisions.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None.
AUTHOR AND/OR PERMANENT CONTACT:
Diana R. Passadori, Passadori Family Law & Mediation, P.C., 100 Pine Street, Suite 1250, San
Francisco, CA 94111, phone (415) 678-1981, fax (415) 678-1982, diana@passadoriflm.com.
RESPONSIBLE FLOOR DELEGATE: Diana R. Passadori
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COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
OCBA
The Orange County Bar Association (OCBA) opposes this Resolution.
The proponent proposes an exception that swallows the rule. Specifically, the proponent wants
an exception stated in the code section that a perpetrator of domestic violence does not have to
complete a parenting class or batterer’s treatment program before the court will consider
awarding joint legal or joint physical custody.
However, that is exactly what the code section states must occur. The code section states the
batterer must complete the program. It does not state the batterer must complete part of it or the
court has discretion to consider a partial completion.
The proponent cites to two cases.
In S.Y. v. Superior Court (2018) 29 Cal.App.5th 324, the trial court ordered the father to
complete a parenting class and a 12-week domestic violence treatment program, but completion
was not required as a condition of custody. There was not a permanent restraining order in that
case.
In Jaime G. v. H.L. (2018) 25 Cal.App.5th 794, the court stated it may be appropriate in a matter
not to require the batter’s treatment program. The issue on appeal was the statement of decision
did not address this factor at all. The court did not order the batterer’s treatment program. Thus,
there was no requirement to complete the class in order to rebut the presumption as stated in the
code section.
The proponent claims there is disagreement between the districts. This is correct to some extent,
but perhaps not for the reason the proponent addresses. Section (f)(1) of the proposal reference
both S.Y. v. Superior Court (Second Appellate District Case) and Jaime G v. H.L (First Appellate
District case). These cases do not agree, in large part, over the issue of whether a statement of
decision must specifically state each factor under subdivision (b).
We understand the concern the proponent raises but the OCBA does not believe carving an
exception that eliminates the rule is a good practice. If the legislature wishes to make wholesale
modifications to section 3044, it should do so by striking or modifying those specific sections at
issue.
FLEXCOM
FLEXCOM disapproves this resolution. It is FLEXCOM’s position that citation to caselaw in
this manner is unnecessary and can be problematic in interpretation.
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RESOLUTION 10-03-2020
DIGEST
Marriage: Time Limits for Consideration of Unsound Mind as Basis for Annulment
Amends Family Code section 2211 to establish a time limit on considering unsound mind as a
basis for annulment.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Family Code section 2211 to establish a time limit on considering
unsound mind as a basis for annulment. This resolution should be disapproved because this
resolution would alter the existing statutory termination of a marriage upon the death of a party.
Under current law, a party to the marriage, or a relative or conservator of a party of unsound
mind can seek to annul a marriage at any time before the death of either party. A marriage is
dissolved by the death of one of the parties. (Fam. Code, § 310.) This resolution would expand
the right to annul a marriage beyond the death of a party to the marriage and would conflict with
the long-recognized, fundamental principle that marriage ends at death.
This resolution would limit the time period during which an annulment may be sought on the
basis of unsound mind to a four-year period after the discovery of the facts constituting the
unsound mind, but does not address whether this four-year time period would also apply after the
death of a party. The proposed language would leave open to litigation the validity of a marriage
after the death of one of the parties to the marriage, which could result in lingering uncertainty
regarding administration of the decedent's estate, interfere with property rights of the surviving
spouse or heirs established by the Probate Code, and have significant tax consequences, such as
impacting spousal exclusions for property tax reassessments.
Therefore, this resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Family Code section 2211, to read as follows:
1
2
3
4
5
6

§ 2211
A proceeding to obtain a judgment of nullity of marriage, for causes set forth in Section
2210 , must be commenced within the periods and by the parties, as follows:
(a) For causes mentioned in subdivision (a) of Section 2210, by any of the following:
(1) The party to the marriage who was married under the age of legal consent, within four
years after arriving at the age of consent.
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(2) A parent, guardian, conservator, or other person having charge of the minor, at any
time before the married minor has arrived at the age of legal consent.
(b) For causes mentioned in subdivision (b) of Section 2210, by either of the following:
(1) Either party during the life of the other.
(2) The former spouse.
(c) For causes mentioned in subdivision (c) of Section 2210, by the party injured, or by a
relative or conservator of the party of unsound mind, at any time before the death of either party,
within four years after the discovery of the facts constituting the unsound mind.
(d) For causes mentioned in subdivision (d) of Section 2210, by the party whose consent
was obtained by fraud, within four years after the discovery of the facts constituting the fraud.
(e) For causes mentioned in subdivision (e) of Section 2210, by the party whose consent
was obtained by force, within four years after the marriage.
(f) For causes mentioned in subdivision (f) of Section 2210, by the injured party, within
four years after the marriage.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Probate Attorneys of San Diego
STATEMENT OF REASONS
The Problem: Family Code section 2211 requires that proceedings for annulment of marriage
based on unsound mind commence at any time prior to the death of either party. This is a
problem because incapacity to marry often immediately precedes death, and marriages based on
unsound mind are only discovered after death. In addition, this is a problem because an
annulment based on fraud may be commenced within four years after the discovery of facts
constituting the fraud, which creates an ambiguity as to which statute of limitations is applicable
in situations where the basis for annulment may be both fraud and unsound mind..
The Solution: The solution is to amend Family Code section 2211 to allow proceedings for
annulment of marriage based on unsound mind to commence within four years within four years
after the discovery of the facts constituting the unsound mind. This solution is consistent with the
statutory period to commence annulments based on fraud.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT:
D. Robert Dieringer, 402 West Broadway, Suite 1950, San Diego, CA 92101; phone: 619-8316984; fax: 619-239-7800; email: rdieringer@gbflawyers.com
RESPONSIBLE FLOOR DELEGATE: D. Robert Dieringer
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COUNTERARGUMENTS AND COMMENTS
BY BAR ASSOCIATIONS AND CLA SECTIONS
OCBA
The Orange County Bar Association opposes this Resolution.
The Family Code sets forth the statute of limitations for an annulment action. The statute of
limitations is different depending on the basis for the annulment. This proposed Resolution adds
a statute of limitations when a person seeks an annulment based on a party’s unsound mind. The
current code requires the action to commence before the death of either party. The problem with
the Resolution is it allows this action to commence after the death of the party, by the spouse
who allegedly married his or her (and now deceased) spouse due to unsound mind, or a relative
or conservator of the party of unsound mind. This is inconsistent not only with the longrecognized, fundamental principle that marriage ends at death, but also with Family Code
Section 310 which provides, “[m]arriage is dissolved only by one of the following: (a) The
death of one of the parties ….”
If the proposed revision set forth a statute of limitations of four years but only before the death of
the party, the OCBA may not oppose the modification. However, beyond Section 310 noted
above, allowing a post death action may conflict with other California law.
FLEXCOM
FLEXCOM disapproves this resolution.
TEXCOM
DISAPPROVE
This Resolution proposes to set the time period during which annulment of a marriage may be
sought by a relative or conservator of a party to the marriage to four years from the date of
discovery of the facts constituting the unsound mind. Under existing law, a third party such as a
relative or conservator can seek to annul a marriage of a person who marries when they are of
unsound mind, any time up until the date of death of that person (See Family Code section
2210). The Resolution would have the effect of expanding the right of family members to seek
annulment of a marriage beyond the death of a party to the marriage.
TEXCOM disapproves this Resolution because it would leave open to litigation the validity of a
marriage after the death of one of the parties to the marriage, which would result in lingering
uncertainty regarding administration of the decedent's estate. Under the Resolution, for example,
if a family member discovered facts indicating unsound mind three years after the elder's
passing, the marriage could be challenged up to seven years after the decedent's death. Allowing
family members to wait four years after discovering the decedent's unsound mind results in loss
of evidence. The Resolution would invite family members of a decedent who disapproved of the
decedent’s choice in a spouse (or simply do not want to share their estate) to bring a claim
against the surviving spouse that the decedent may not have wanted to bring. Also, there are
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potentially significant tax implications arising from invalidating a marriage post-death that
would need to be explored further, including the availability of the marital deduction for federal
estate tax purposes, the spousal exclusion for property tax reassessment purposes, etc. The
litigation challenging the validity of the marriage could occur well after property rights of the
surviving spouse (e.g., inheritance pursuant to the laws of intestate succession) have already been
adjudicated, further confusing the respective rights of the parties.
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RESOLUTION 11-01-2020
DIGEST
Impounded Vehicles: Mandating Storage Facility Fees Payable by Credit Card
Amends Vehicle Code section 22658 to require acceptance of credit card payments for towing
and storage service or be compelled to accept a 50% cash payment as payment in full.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Vehicle Code section 22658 to require acceptance of credit card
payments for towing and storage service or be compelled to accept a 50% cash payment as
payment in full. This resolution should be disapproved because other statutory provisions
adequately address the problem which this resolution seeks to remedy.
When vehicles are impounded, subdivisions (h) through (k) of Vehicle Code section 22658
permit towing companies and storage facilities to charge the registered or legal owner, or their
agent (e.g., insurance company), fees for their services as a condition for releasing the vehicle to
the owner. The reasonableness of the charges is regulated by law, and governed by objectively
discernable standards. (See, e.g., Veh. Code, §§ 10652.5, 22524.5, 22651.07, 222656, subd. (j).)
Subdivision (k) of Vehicle Code section 22658 directs that the storage facility where the vehicle
is stored “shall accept a valid bank credit card or cash for payment of towing and storage.”
Section 22651.1 of the Vehicle Code declares that “A person operating or in charge of any
storage facility who refuses to accept a valid bank credit card shall be liable to the owner of the
vehicle or to the person who tendered the fees for four times the amount of the towing and
storage charges, but not to exceed five hundred dollars ($500).” It goes on to provide that the
“storage facility shall have sufficient funds on the premises to accommodate and make change in
a reasonable monetary transaction.”
The resolution would force the storage facilities which decline a credit card payment to accept 50
cents on the dollar of the charged fees as payment in full.
This resolution should be disapproved because Vehicle Code section 22651.1 effectively
penalizes shops which do not accept credit card payment. In addition, the current statutory
scheme already has provisions to control the reasonableness of the rates which may be charged
to individuals and their insurers alike. Even if the current remedies often are not pursued by the
vehicle owner when the storage facility purports it is unable to accept payment by credit or debit
card, there is no assurance that the immediate penalty proposed by this resolution would in fact
occur, any more than penalties under existing law, in cases involving unscrupulous shop owners
and vehicle owners who at the time are unaware of their rights. Section 22651.1 already offers
robust protection for the consumer which the vehicle owner can be pursued at any time. The
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competing remedy offered by this resolution will likely foster confusion and conflict, and would
still cause problems for the cash-strapped individuals it seeks to protect.
Therefore, this resolution should be disapproved.
This resolution is related to Resolutions 11-02-2020 and 11-03-2020.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Vehicle Code section 22658 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

§ 22658
(a) The owner or person in lawful possession of private property, including an association
of a common interest development as defined in Sections 4080 and 4100 or Sections 6528 and
6534 of the Civil Code, may cause the removal of a vehicle parked on the property to a storage
facility that meets the requirements of subdivision (n) under any of the following circumstances:
(1) There is displayed, in plain view at all entrances to the property, a sign not less than
17 inches by 22 inches in size, with lettering not less than one inch in height, prohibiting public
parking and indicating that vehicles will be removed at the owner’s expense, and containing the
telephone number of the local traffic law enforcement agency and the name and telephone
number of each towing company that is a party to a written general towing authorization
agreement with the owner or person in lawful possession of the property. The sign may also
indicate that a citation may also be issued for the violation.
(2) The vehicle has been issued a notice of parking violation, and 96 hours have elapsed
since the issuance of that notice.
(3) The vehicle is on private property and lacks an engine, transmission, wheels, tires,
doors, windshield, or any other major part or equipment necessary to operate safely on the
highways, the owner or person in lawful possession of the private property has notified the local
traffic law enforcement agency, and 24 hours have elapsed since that notification.
(4) The lot or parcel upon which the vehicle is parked is improved with a single-family
dwelling.
(b) The tow truck operator removing the vehicle, if the operator knows or is able to
ascertain from the property owner, person in lawful possession of the property, or the registration
records of the Department of Motor Vehicles the name and address of the registered and legal
owner of the vehicle, shall immediately give, or cause to be given, notice in writing to the
registered and legal owner of the fact of the removal, the grounds for the removal, and indicate
the place to which the vehicle has been removed. If the vehicle is stored in a storage facility, a
copy of the notice shall be given to the proprietor of the storage facility. The notice provided for
in this section shall include the amount of mileage on the vehicle at the time of removal and the
time of the removal from the property. If the tow truck operator does not know and is not able to
ascertain the name of the owner or for any other reason is unable to give the notice to the owner
as provided in this section, the tow truck operator shall comply with the requirements of
subdivision (c) of Section 22853 relating to notice in the same manner as applicable to an officer
removing a vehicle from private property.
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(c) This section does not limit or affect any right or remedy that the owner or person in
lawful possession of private property may have by virtue of other provisions of law authorizing
the removal of a vehicle parked upon private property.
(d) The owner of a vehicle removed from private property pursuant to subdivision (a)
may recover for any damage to the vehicle resulting from any intentional or negligent act of a
person causing the removal of, or removing, the vehicle.
(e) (1) An owner or person in lawful possession of private property, or an association of a
common interest development, causing the removal of a vehicle parked on that property is liable
for double the storage or towing charges whenever there has been a failure to comply with
paragraph (1), (2), or (3) of subdivision (a) or to state the grounds for the removal of the vehicle
if requested by the legal or registered owner of the vehicle as required by subdivision (f).
(2) A property owner or owner’s agent or lessee who causes the removal of a vehicle
parked on that property pursuant to the exemption set forth in subparagraph (A) of paragraph (1)
of subdivision (l) and fails to comply with that subdivision is guilty of an infraction, punishable
by a fine of one thousand dollars ($1,000).
(f) An owner or person in lawful possession of private property, or an association of a
common interest development, causing the removal of a vehicle parked on that property shall
notify by telephone or, if impractical, by the most expeditious means available, the local traffic
law enforcement agency within one hour after authorizing the tow. An owner or person in lawful
possession of private property, an association of a common interest development, causing the
removal of a vehicle parked on that property, or the tow truck operator who removes the vehicle,
shall state the grounds for the removal of the vehicle if requested by the legal or registered owner
of that vehicle. A towing company that removes a vehicle from private property in compliance
with subdivision (l) is not responsible in a situation relating to the validity of the removal. A
towing company that removes the vehicle under this section shall be responsible for the
following:
(1) Damage to the vehicle in the transit and subsequent storage of the vehicle.
(2) The removal of a vehicle other than the vehicle specified by the owner or other person
in lawful possession of the private property.
(g) (1) (A) Possession of a vehicle under this section shall be deemed to arise when a
vehicle is removed from private property and is in transit.
(B) Upon the request of the owner of the vehicle or that owner’s agent, the towing
company or its driver shall immediately and unconditionally release a vehicle that is not yet
removed from the private property and in transit.
(C) A person failing to comply with subparagraph (B) is guilty of a misdemeanor.
(2) If a vehicle is released to a person in compliance with subparagraph (B) of paragraph
(1), the vehicle owner or authorized agent shall immediately move that vehicle to a lawful
location.
(h) A towing company may impose a charge of not more than one-half of the regular
towing charge for the towing of a vehicle at the request of the owner, the owner’s agent, or the
person in lawful possession of the private property pursuant to this section if the owner of the
vehicle or the vehicle owner’s agent returns to the vehicle after the vehicle is coupled to the tow
truck by means of a regular hitch, coupling device, drawbar, portable dolly, or is lifted off the
ground by means of a conventional trailer, and before it is removed from the private property.
The regular towing charge may only be imposed after the vehicle has been removed from the
property and is in transit.
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(i) (1) (A) A charge for towing or storage, or both, of a vehicle under this section is
excessive if the charge exceeds the greater of the following:
(i) That which would have been charged for that towing or storage, or both, made at the
request of a law enforcement agency under an agreement between a towing company and the law
enforcement agency that exercises primary jurisdiction in the city in which is located the private
property from which the vehicle was, or was attempted to be, removed, or if the private property
is not located within a city, then the law enforcement agency that exercises primary jurisdiction
in the county in which the private property is located.
(ii) That which would have been charged for that towing or storage, or both, under the
rate approved for that towing operator by the Department of the California Highway Patrol for
the jurisdiction in which the private property is located and from which the vehicle was, or was
attempted to be, removed.
(B) A towing operator shall make available for inspection and copying his or her rate
approved by the Department of the California Highway Patrol, if any, within 24 hours of a
request without a warrant to law enforcement, the Attorney General, district attorney, or city
attorney.
(2) If a vehicle is released within 24 hours from the time the vehicle is brought into the
storage facility, regardless of the calendar date, the storage charge shall be for only one day. Not
more than one day’s storage charge may be required for a vehicle released the same day that it is
stored.
(3) If a request to release a vehicle is made and the appropriate fees are tendered and
documentation establishing that the person requesting release is entitled to possession of the
vehicle, or is the owner’s insurance representative, is presented within the initial 24 hours of
storage, and the storage facility fails to comply with the request to release the vehicle or is not
open for business during normal business hours, then only one day’s storage charge may be
required to be paid until after the first business day. A business day is any day in which the
lienholder is open for business to the public for at least eight hours. If a request is made more
than 24 hours after the vehicle is placed in storage, charges may be imposed on a full calendar
day basis for each day, or part thereof, that the vehicle is in storage.
(j) (1) A person who charges a vehicle owner a towing, service, or storage charge at an
excessive rate, as described in subdivision (h) or (i), is civilly liable to the vehicle owner for four
times the amount charged.
(2) A person who knowingly charges a vehicle owner a towing, service, or storage charge
at an excessive rate, as described in subdivision (h) or (i), or who fails to make available his or
her rate as required in subparagraph (B) of paragraph (1) of subdivision (i), is guilty of a
misdemeanor, punishable by a fine of not more than two thousand five hundred dollars ($2,500),
or by imprisonment in a county jail for not more than three months, or by both that fine and
imprisonment.
(k) (1) A person operating or in charge of a storage facility where vehicles are stored
pursuant to this section shall accept a valid bank credit card or cash for payment of towing and
storage by a registered owner, the legal owner, or the owner’s agent claiming the vehicle. A
credit card shall be in the name of the person presenting the card. “Credit card” means “credit
card” as defined in subdivision (a) of Section 1747.02 of the Civil Code, except, for the purposes
of this section, credit card does not include a credit card issued by a retail seller.
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(2) A person described in paragraph (1) shall conspicuously display, in that portion of
the storage facility office where business is conducted with the public, a notice advising that all
valid credit cards and cash are acceptable means of payment.
(3) A person operating or in charge of a storage facility who refuses to accept a valid
credit card or who fails to post the required notice under paragraph (2) is guilty of a
misdemeanor, punishable by a fine of not more than two thousand five hundred dollars ($2,500),
or by imprisonment in a county jail for not more than three months, or by both that fine and
imprisonment.
(4) A person described in paragraph (1) who violates paragraph (1) or (2) is civilly liable
to the registered owner of the vehicle or the person who tendered the fees for four times the
amount of the towing and storage charges.
(5) A person operating or in charge of the storage facility shall have sufficient moneys on
the premises of the primary storage facility during normal business hours to accommodate, and
make change in, a reasonable monetary transaction.
(6) Credit charges for towing and storage services shall comply with Section 1748.1 of
the Civil Code. Law enforcement agencies may include the costs of providing for payment by
credit when making agreements with towing companies as described in subdivision (i).
(7) A person operating or in charge of a storage facility who refuses to or cannot accept a
valid credit card shall be entitled to only one-half of the total amount due to release the vehicle if
the registered owner, the legal owner, or the owner’s agent claiming the vehicle is required to
pay with cash to release the vehicle because of the refusal or inability of the person operating or
in charge of the storage facility to accept payment by credit card.
(l) (1) (A) A towing company shall not remove or commence the removal of a vehicle
from private property without first obtaining the written authorization from the property owner
or lessee, including an association of a common interest development, or an employee or agent
thereof, who shall be present at the time of removal and verify the alleged violation, except that
presence and verification is not required if the person authorizing the tow is the property owner,
or the owner’s agent who is not a tow operator, of a residential rental property of 15 or fewer
units that does not have an onsite owner, owner’s agent or employee, and the tenant has verified
the violation, requested the tow from that tenant’s assigned parking space, and provided a signed
request or electronic mail, or has called and provides a signed request or electronic mail within
24 hours, to the property owner or owner’s agent, which the owner or agent shall provide to the
towing company within 48 hours of authorizing the tow. The signed request or electronic mail
shall contain the name and address of the tenant, and the date and time the tenant requested the
tow. A towing company shall obtain, within 48 hours of receiving the written authorization to
tow, a copy of a tenant request required pursuant to this subparagraph. For the purpose of this
subparagraph, a person providing the written authorization who is required to be present on the
private property at the time of the tow does not have to be physically present at the specified
location of where the vehicle to be removed is located on the private property.
(B) The written authorization under subparagraph (A) shall include all of the following:
(i) The make, model, vehicle identification number, and license plate number of the
removed vehicle.
(ii) The name, signature, job title, residential or business address, and working telephone
number of the person, described in subparagraph (A), authorizing the removal of the vehicle.
(iii) The grounds for the removal of the vehicle.
(iv) The time when the vehicle was first observed parked at the private property.
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(v) The time that authorization to tow the vehicle was given.
(C) (i) When the vehicle owner or his or her agent claims the vehicle, the towing
company prior to payment of a towing or storage charge shall provide a photocopy of the written
authorization to the vehicle owner or the agent.
(ii) If the vehicle was towed from a residential property, the towing company shall redact
the information specified in clause (ii) of subparagraph (B) in the photocopy of the written
authorization provided to the vehicle owner or the agent pursuant to clause (i).
(iii) The towing company shall also provide to the vehicle owner or the agent a separate
notice that provides the telephone number of the appropriate local law enforcement or
prosecuting agency by stating “If you believe that you have been wrongfully towed, please
contact the local law enforcement or prosecuting agency at [insert appropriate telephone
number].” The notice shall be in English and in the most populous language, other than English,
that is spoken in the jurisdiction.
(D) A towing company shall not remove or commence the removal of a vehicle from
private property described in subdivision (a) of Section 22953 unless the towing company has
made a good faith inquiry to determine that the owner or the property owner’s agent complied
with Section 22953.
(E) (i) General authorization to remove or commence removal of a vehicle at the towing
company’s discretion shall not be delegated to a towing company or its affiliates except in the
case of a vehicle unlawfully parked within 15 feet of a fire hydrant or in a fire lane, or in a
manner which interferes with an entrance to, or exit from, the private property.
(ii) In those cases in which general authorization is granted to a towing company or its
affiliate to undertake the removal or commence the removal of a vehicle that is unlawfully
parked within 15 feet of a fire hydrant or in a fire lane, or that interferes with an entrance to, or
exit from, private property, the towing company and the property owner, or owner’s agent, or
person in lawful possession of the private property shall have a written agreement granting that
general authorization.
(2) If a towing company removes a vehicle under a general authorization described in
subparagraph (E) of paragraph (1) and that vehicle is unlawfully parked within 15 feet of a fire
hydrant or in a fire lane, or in a manner that interferes with an entrance to, or exit from, the
private property, the towing company shall take, prior to the removal of that vehicle, a
photograph of the vehicle that clearly indicates that parking violation. Prior to accepting
payment, the towing company shall keep one copy of the photograph taken pursuant to this
paragraph, and shall present that photograph and provide, without charge, a photocopy to the
owner or an agent of the owner, when that person claims the vehicle.
(3) A towing company shall maintain the original written authorization, or the general
authorization described in subparagraph (E) of paragraph (1) and the photograph of the violation,
required pursuant to this section, and any written requests from a tenant to the property owner or
owner’s agent required by subparagraph (A) of paragraph (1), for a period of three years and
shall make them available for inspection and copying within 24 hours of a request without a
warrant to law enforcement, the Attorney General, district attorney, or city attorney.
(4) A person who violates this subdivision is guilty of a misdemeanor, punishable by a
fine of not more than two thousand five hundred dollars ($2,500), or by imprisonment in a
county jail for not more than three months, or by both that fine and imprisonment.
(5) A person who violates this subdivision is civilly liable to the owner of the vehicle or
his or her agent for four times the amount of the towing and storage charges.
11-01-2020 Page 6 of 9

216
217
218
219
220
221
222
223
224
225
226
227
228
229
230
231
232
233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261

(m) (1) A towing company that removes a vehicle from private property under this
section shall notify the local law enforcement agency of that tow after the vehicle is removed
from the private property and is in transit.
(2) A towing company is guilty of a misdemeanor if the towing company fails to provide
the notification required under paragraph (1) within 60 minutes after the vehicle is removed from
the private property and is in transit or 15 minutes after arriving at the storage facility, whichever
time is less.
(3) A towing company that does not provide the notification under paragraph (1) within
30 minutes after the vehicle is removed from the private property and is in transit is civilly liable
to the registered owner of the vehicle, or the person who tenders the fees, for three times the
amount of the towing and storage charges.
(4) If notification is impracticable, the times for notification, as required pursuant to
paragraphs (2) and (3), shall be tolled for the time period that notification is impracticable. This
paragraph is an affirmative defense.
(n) A vehicle removed from private property pursuant to this section shall be stored in a
facility that meets all of the following requirements:
(1) (A) Is located within a 10-mile radius of the property from where the vehicle was
removed.
(B) The 10-mile radius requirement of subparagraph (A) does not apply if a towing
company has prior general written approval from the law enforcement agency that exercises
primary jurisdiction in the city in which is located the private property from which the vehicle
was removed, or if the private property is not located within a city, then the law enforcement
agency that exercises primary jurisdiction in the county in which is located the private property.
(2) (A) Remains open during normal business hours and releases vehicles after normal
business hours.
(B) A gate fee may be charged for releasing a vehicle after normal business hours,
weekends, and state holidays. However, the maximum hourly charge for releasing a vehicle after
normal business hours shall be one-half of the hourly tow rate charged for initially towing the
vehicle, or less.
(C) Notwithstanding any other provision of law and for purposes of this paragraph,
“normal business hours” are Monday to Friday, inclusive, from 8 a.m. to 5 p.m., inclusive,
except state holidays.
(3) Has a public pay telephone in the office area that is open and accessible to the public.
(o) (1) It is the intent of the Legislature in the adoption of subdivision (k) to assist vehicle
owners or their agents by, among other things, allowing payment by credit cards for towing and
storage services, thereby expediting the recovery of towed vehicles and concurrently promoting
the safety and welfare of the public.
(2) It is the intent of the Legislature in the adoption of subdivision (l) to further the safety
of the general public by ensuring that a private property owner or lessee has provided his or her
authorization for the removal of a vehicle from his or her property, thereby promoting the safety
of those persons involved in ordering the removal of the vehicle as well as those persons
removing, towing, and storing the vehicle.
(3) It is the intent of the Legislature in the adoption of subdivision (g) to promote the
safety of the general public by requiring towing companies to unconditionally release a vehicle
that is not lawfully in their possession, thereby avoiding the likelihood of dangerous and violent
confrontation and physical injury to vehicle owners and towing operators, the stranding of
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vehicle owners and their passengers at a dangerous time and location, and impeding expedited
vehicle recovery, without wasting law enforcement’s limited resources.
(p) The remedies, sanctions, restrictions, and procedures provided in this section are not
exclusive and are in addition to other remedies, sanctions, restrictions, or procedures that may be
provided in other provisions of law, including, but not limited to, those that are provided in
Sections 12110 and 34660.
(q) A vehicle removed and stored pursuant to this section shall be released by the law
enforcement agency, impounding agency, or person in possession of the vehicle, or any person
acting on behalf of them, to the legal owner or the legal owner’s agent upon presentation of the
assignment, as defined in subdivision (b) of Section 7500.1 of the Business and Professions
Code; a release from the one responsible governmental agency, only if required by the agency; a
government-issued photographic identification card; and any one of the following as determined
by the legal owner or the legal owner’s agent: a certificate of repossession for the vehicle, a
security agreement for the vehicle, or title, whether paper or electronic, showing proof of legal
ownership for the vehicle. Any documents presented may be originals, photocopies, or facsimile
copies, or may be transmitted electronically. The storage facility shall not require any documents
to be notarized. The storage facility may require the agent of the legal owner to produce a
photocopy or facsimile copy of its repossession agency license or registration issued pursuant to
Chapter 11 (commencing with Section 7500) of Division 3 of the Business and Professions
Code, or to demonstrate, to the satisfaction of the storage facility, that the agent is exempt from
licensure pursuant to Section 7500.2 or 7500.3 of the Business and Professions Code.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS
The Problem: Current law has attempted to address the many issues that Californians face when
their car is legally or illegally towed. Storage yards where vehicles are towed often charge
exorbitant rates, especially when compared with nearby parking lots. One study found that the
rates varied between 2.2 – 12.1 times the cost of nearby lots, and could charge a minimum of
$400-$600 for a vehicle stored for three days. This is especially consequential for low income
individuals, where the cost to retrieve a towed vehicle can be out of reach. This can lead to loss
of the vehicle or employment, loss of access to education and medical care, and for some, loss of
their shelter. When picking up a vehicle, some tow yards claim their credit card processor is
malfunctioning and demand cash to retrieve the vehicle. This can lead to people having to beg,
borrow and sell belongings to raise the cash immediately needed to retrieve the vehicle. When
cash is not readily available, the amount owed continues to increase daily often creating an
impossible burden to pay for a vehicle that may be worth a mere fraction of the amount owed.
The Solution: To ensure that credit and debit cards can always be used, Vehicle Code Section
22658 should be amended to provide an immediate penalty to storage yards that refuse or are
unable to take payment by a debit or credit card. The current penalties have proven to be
insufficient and unlikely to be pursued by vehicle owners when this Section is violated.
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CURRENT OR PRIOR RELATED LEGISLATION
None.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Ryan Dean, Umberg Zipser LLP, 1920 Main
Street, Suite 750, Irvine, CA 92614. Phone: 949-679-0052. Fax: 949-679-0461;
rdean@umbergzipser.com
RESPONSIBLE FLOOR DELEGATE: Ryan Dean
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RESOLUTION 11-02-2020
DIGEST
Impounded Vehicles: Towing Storage Charges
Amends Vehicle Code section 22658 to require that daily storage charges for towed vehicles
may only accrue on days that the storage facility is open for at least four hours.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Vehicle Code section 22658 to require that daily storage charges for
towed vehicles may only accrue on days that the storage facility is open for at least four hours.
This resolution should be approved in principle because vehicle owners should not be charged
storage fees for towed vehicles on days when the storage facility is closed and vehicles cannot be
reclaimed.
Under existing law, a storage facility can charge a daily rate for storage of a vehicle that has been
towed, including for days when the storage facility is not open, such as weekend days or
holidays. (Veh. Code, § 22658, subd. (i)(3).)
The resolution would amend Vehicle Code section 22658 by adding subdivision (i)(4) to provide
that a vehicle owner may only be charged a daily rate for storage for a towed vehicle on days that
the storage facility is open at least four hours.
The resolution should be approved in principle because it would allow vehicle owners to
minimize the cost to recover the vehicle by allowing the owner an opportunity to pick up the
vehicle as quickly as possible, and avoid charges for days when it is impossible to pick up the
vehicle due to the storage facility’s closure.
Therefore, this resolution should be approved in principle.
This resolution is related to Resolutions 11-01-2020 and 11-03-2020.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Vehicle Code section 22658 to read as follows:
1
2
3

§ 22658
(a) The owner or person in lawful possession of private property, including an association
of a common interest development as defined in Sections 4080 and 4100 or Sections 6528 and
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6534 of the Civil Code, may cause the removal of a vehicle parked on the property to a storage
facility that meets the requirements of subdivision (n) under any of the following circumstances:
(1) There is displayed, in plain view at all entrances to the property, a sign not less than
17 inches by 22 inches in size, with lettering not less than one inch in height, prohibiting public
parking and indicating that vehicles will be removed at the owner’s expense, and containing the
telephone number of the local traffic law enforcement agency and the name and telephone
number of each towing company that is a party to a written general towing authorization
agreement with the owner or person in lawful possession of the property. The sign may also
indicate that a citation may also be issued for the violation.
(2) The vehicle has been issued a notice of parking violation, and 96 hours have elapsed
since the issuance of that notice.
(3) The vehicle is on private property and lacks an engine, transmission, wheels, tires,
doors, windshield, or any other major part or equipment necessary to operate safely on the
highways, the owner or person in lawful possession of the private property has notified the local
traffic law enforcement agency, and 24 hours have elapsed since that notification.
(4) The lot or parcel upon which the vehicle is parked is improved with a single-family
dwelling.
(b) The tow truck operator removing the vehicle, if the operator knows or is able to
ascertain from the property owner, person in lawful possession of the property, or the registration
records of the Department of Motor Vehicles the name and address of the registered and legal
owner of the vehicle, shall immediately give, or cause to be given, notice in writing to the
registered and legal owner of the fact of the removal, the grounds for the removal, and indicate
the place to which the vehicle has been removed. If the vehicle is stored in a storage facility, a
copy of the notice shall be given to the proprietor of the storage facility. The notice provided for
in this section shall include the amount of mileage on the vehicle at the time of removal and the
time of the removal from the property. If the tow truck operator does not know and is not able to
ascertain the name of the owner or for any other reason is unable to give the notice to the owner
as provided in this section, the tow truck operator shall comply with the requirements of
subdivision (c) of Section 22853 relating to notice in the same manner as applicable to an officer
removing a vehicle from private property.
(c) This section does not limit or affect any right or remedy that the owner or person in
lawful possession of private property may have by virtue of other provisions of law authorizing
the removal of a vehicle parked upon private property.
(d) The owner of a vehicle removed from private property pursuant to subdivision (a)
may recover for any damage to the vehicle resulting from any intentional or negligent act of a
person causing the removal of, or removing, the vehicle.
(e) (1) An owner or person in lawful possession of private property, or an association of a
common interest development, causing the removal of a vehicle parked on that property is liable
for double the storage or towing charges whenever there has been a failure to comply with
paragraph (1), (2), or (3) of subdivision (a) or to state the grounds for the removal of the vehicle
if requested by the legal or registered owner of the vehicle as required by subdivision (f).
(2) A property owner or owner’s agent or lessee who causes the removal of a vehicle
parked on that property pursuant to the exemption set forth in subparagraph (A) of paragraph (1)
of subdivision (l) and fails to comply with that subdivision is guilty of an infraction, punishable
by a fine of one thousand dollars ($1,000).
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(f) An owner or person in lawful possession of private property, or an association of a
common interest development, causing the removal of a vehicle parked on that property shall
notify by telephone or, if impractical, by the most expeditious means available, the local traffic
law enforcement agency within one hour after authorizing the tow. An owner or person in lawful
possession of private property, an association of a common interest development, causing the
removal of a vehicle parked on that property, or the tow truck operator who removes the vehicle,
shall state the grounds for the removal of the vehicle if requested by the legal or registered owner
of that vehicle. A towing company that removes a vehicle from private property in compliance
with subdivision (l) is not responsible in a situation relating to the validity of the removal. A
towing company that removes the vehicle under this section shall be responsible for the
following:
(1) Damage to the vehicle in the transit and subsequent storage of the vehicle.
(2) The removal of a vehicle other than the vehicle specified by the owner or other person
in lawful possession of the private property.
(g) (1) (A) Possession of a vehicle under this section shall be deemed to arise when a
vehicle is removed from private property and is in transit.
(B) Upon the request of the owner of the vehicle or that owner’s agent, the towing
company or its driver shall immediately and unconditionally release a vehicle that is not yet
removed from the private property and in transit.
(C) A person failing to comply with subparagraph (B) is guilty of a misdemeanor.
(2) If a vehicle is released to a person in compliance with subparagraph (B) of paragraph
(1), the vehicle owner or authorized agent shall immediately move that vehicle to a lawful
location.
(h) A towing company may impose a charge of not more than one-half of the regular
towing charge for the towing of a vehicle at the request of the owner, the owner’s agent, or the
person in lawful possession of the private property pursuant to this section if the owner of the
vehicle or the vehicle owner’s agent returns to the vehicle after the vehicle is coupled to the tow
truck by means of a regular hitch, coupling device, drawbar, portable dolly, or is lifted off the
ground by means of a conventional trailer, and before it is removed from the private property.
The regular towing charge may only be imposed after the vehicle has been removed from the
property and is in transit.
(i) (1) (A) A charge for towing or storage, or both, of a vehicle under this section is
excessive if the charge exceeds the greater of the following:
(i) That which would have been charged for that towing or storage, or both, made at the
request of a law enforcement agency under an agreement between a towing company and the law
enforcement agency that exercises primary jurisdiction in the city in which is located the private
property from which the vehicle was, or was attempted to be, removed, or if the private property
is not located within a city, then the law enforcement agency that exercises primary jurisdiction
in the county in which the private property is located.
(ii) That which would have been charged for that towing or storage, or both, under the
rate approved for that towing operator by the Department of the California Highway Patrol for
the jurisdiction in which the private property is located and from which the vehicle was, or was
attempted to be, removed.
(B) A towing operator shall make available for inspection and copying his or her rate
approved by the Department of the California Highway Patrol, if any, within 24 hours of a
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request without a warrant to law enforcement, the Attorney General, district attorney, or city
attorney.
(2) If a vehicle is released within 24 hours from the time the vehicle is brought into the
storage facility, regardless of the calendar date, the storage charge shall be for only one day. Not
more than one day’s storage charge may be required for a vehicle released the same day that it is
stored.
(3) If a request to release a vehicle is made and the appropriate fees are tendered and
documentation establishing that the person requesting release is entitled to possession of the
vehicle, or is the owner’s insurance representative, is presented within the initial 24 hours of
storage, and the storage facility fails to comply with the request to release the vehicle or is not
open for business during normal business hours, then only one day’s storage charge may be
required to be paid until after the first business day. A business day is any day in which the
lienholder is open for business to the public for at least eight hours. If a request is made more
than 24 hours after the vehicle is placed in storage, charges may be imposed on a full calendar
day basis for each day, or part thereof, that the vehicle is in storage.
(4) A vehicle owner shall not be charged for storage of the vehicle for each non-business
day that the vehicle is kept at the storage facility and the storage facility is not open for business
for at least four hours that day. As an example, if a vehicle is towed to a storage facility on a
Friday at noon and release on the following Monday by noon, the daily storage charge would not
exceed one day if the storage facility was not open for at least four hours on the intervening
Saturday or Sunday.
(j) (1) A person who charges a vehicle owner a towing, service, or storage charge at an
excessive rate, as described in subdivision (h) or (i), is civilly liable to the vehicle owner for four
times the amount charged.
(2) A person who knowingly charges a vehicle owner a towing, service, or storage charge
at an excessive rate, as described in subdivision (h) or (i), or who fails to make available his or
her rate as required in subparagraph (B) of paragraph (1) of subdivision (i), is guilty of a
misdemeanor, punishable by a fine of not more than two thousand five hundred dollars ($2,500),
or by imprisonment in a county jail for not more than three months, or by both that fine and
imprisonment.
(k) (1) A person operating or in charge of a storage facility where vehicles are stored
pursuant to this section shall accept a valid bank credit card or cash for payment of towing and
storage by a registered owner, the legal owner, or the owner’s agent claiming the vehicle. A
credit card shall be in the name of the person presenting the card. “Credit card” means “credit
card” as defined in subdivision (a) of Section 1747.02 of the Civil Code, except, for the purposes
of this section, credit card does not include a credit card issued by a retail seller.
(2) A person described in paragraph (1) shall conspicuously display, in that portion of the
storage facility office where business is conducted with the public, a notice advising that all valid
credit cards and cash are acceptable means of payment.
(3) A person operating or in charge of a storage facility who refuses to accept a valid
credit card or who fails to post the required notice under paragraph (2) is guilty of a
misdemeanor, punishable by a fine of not more than two thousand five hundred dollars ($2,500),
or by imprisonment in a county jail for not more than three months, or by both that fine and
imprisonment.
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(4) A person described in paragraph (1) who violates paragraph (1) or (2) is civilly liable
to the registered owner of the vehicle or the person who tendered the fees for four times the
amount of the towing and storage charges.
(5) A person operating or in charge of the storage facility shall have sufficient moneys on
the premises of the primary storage facility during normal business hours to accommodate, and
make change in, a reasonable monetary transaction.
(6) Credit charges for towing and storage services shall comply with Section 1748.1 of
the Civil Code. Law enforcement agencies may include the costs of providing for payment by
credit when making agreements with towing companies as described in subdivision (i).
(l) (1) (A) A towing company shall not remove or commence the removal of a vehicle
from private property without first obtaining the written authorization from the property owner
or lessee, including an association of a common interest development, or an employee or agent
thereof, who shall be present at the time of removal and verify the alleged violation, except that
presence and verification is not required if the person authorizing the tow is the property owner,
or the owner’s agent who is not a tow operator, of a residential rental property of 15 or fewer
units that does not have an onsite owner, owner’s agent or employee, and the tenant has verified
the violation, requested the tow from that tenant’s assigned parking space, and provided a signed
request or electronic mail, or has called and provides a signed request or electronic mail within
24 hours, to the property owner or owner’s agent, which the owner or agent shall provide to the
towing company within 48 hours of authorizing the tow. The signed request or electronic mail
shall contain the name and address of the tenant, and the date and time the tenant requested the
tow. A towing company shall obtain, within 48 hours of receiving the written authorization to
tow, a copy of a tenant request required pursuant to this subparagraph. For the purpose of this
subparagraph, a person providing the written authorization who is required to be present on the
private property at the time of the tow does not have to be physically present at the specified
location of where the vehicle to be removed is located on the private property.
(B) The written authorization under subparagraph (A) shall include all of the following:
(i) The make, model, vehicle identification number, and license plate number of the
removed vehicle.
(ii) The name, signature, job title, residential or business address, and working telephone
number of the person, described in subparagraph (A), authorizing the removal of the vehicle.
(iii) The grounds for the removal of the vehicle.
(iv) The time when the vehicle was first observed parked at the private property.
(v) The time that authorization to tow the vehicle was given.
(C) (i) When the vehicle owner or his or her agent claims the vehicle, the towing
company prior to payment of a towing or storage charge shall provide a photocopy of the written
authorization to the vehicle owner or the agent.
(ii) If the vehicle was towed from a residential property, the towing company shall redact
the information specified in clause (ii) of subparagraph (B) in the photocopy of the written
authorization provided to the vehicle owner or the agent pursuant to clause (i).
(iii) The towing company shall also provide to the vehicle owner or the agent a separate
notice that provides the telephone number of the appropriate local law enforcement or
prosecuting agency by stating “If you believe that you have been wrongfully towed, please
contact the local law enforcement or prosecuting agency at [insert appropriate telephone
number].” The notice shall be in English and in the most populous language, other than English,
that is spoken in the jurisdiction.
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(D) A towing company shall not remove or commence the removal of a vehicle from
private property described in subdivision (a) of Section 22953 unless the towing company has
made a good faith inquiry to determine that the owner or the property owner’s agent complied
with Section 22953.
(E) (i) General authorization to remove or commence removal of a vehicle at the towing
company’s discretion shall not be delegated to a towing company or its affiliates except in the
case of a vehicle unlawfully parked within 15 feet of a fire hydrant or in a fire lane, or in a
manner which interferes with an entrance to, or exit from, the private property.
(ii) In those cases in which general authorization is granted to a towing company or its
affiliate to undertake the removal or commence the removal of a vehicle that is unlawfully
parked within 15 feet of a fire hydrant or in a fire lane, or that interferes with an entrance to, or
exit from, private property, the towing company and the property owner, or owner’s agent, or
person in lawful possession of the private property shall have a written agreement granting that
general authorization.
(2) If a towing company removes a vehicle under a general authorization described in
subparagraph (E) of paragraph (1) and that vehicle is unlawfully parked within 15 feet of a fire
hydrant or in a fire lane, or in a manner that interferes with an entrance to, or exit from, the
private property, the towing company shall take, prior to the removal of that vehicle, a
photograph of the vehicle that clearly indicates that parking violation. Prior to accepting
payment, the towing company shall keep one copy of the photograph taken pursuant to this
paragraph, and shall present that photograph and provide, without charge, a photocopy to the
owner or an agent of the owner, when that person claims the vehicle.
(3) A towing company shall maintain the original written authorization, or the general
authorization described in subparagraph (E) of paragraph (1) and the photograph of the violation,
required pursuant to this section, and any written requests from a tenant to the property owner or
owner’s agent required by subparagraph (A) of paragraph (1), for a period of three years and
shall make them available for inspection and copying within 24 hours of a request without a
warrant to law enforcement, the Attorney General, district attorney, or city attorney.
(4) A person who violates this subdivision is guilty of a misdemeanor, punishable by a fine of
not more than two thousand five hundred dollars ($2,500), or by imprisonment in a county jail
for not more than three months, or by both that fine and imprisonment.
(5) A person who violates this subdivision is civilly liable to the owner of the vehicle or
his or her agent for four times the amount of the towing and storage charges.
(m) (1) A towing company that removes a vehicle from private property under this section shall
notify the local law enforcement agency of that tow after the vehicle is removed from the private
property and is in transit.
(2) A towing company is guilty of a misdemeanor if the towing company fails to provide
the notification required under paragraph (1) within 60 minutes after the vehicle is removed from
the private property and is in transit or 15 minutes after arriving at the storage facility, whichever
time is less.
(3) A towing company that does not provide the notification under paragraph (1) within
30 minutes after the vehicle is removed from the private property and is in transit is civilly liable
to the registered owner of the vehicle, or the person who tenders the fees, for three times the
amount of the towing and storage charges.

11-02-2020 Page 6 of 9

228
229
230
231
232
233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262
263
264
265
266
267
268
269
270
271
272
273

(4) If notification is impracticable, the times for notification, as required pursuant to
paragraphs (2) and (3), shall be tolled for the time period that notification is impracticable. This
paragraph is an affirmative defense.
(n) A vehicle removed from private property pursuant to this section shall be stored in a
facility that meets all of the following requirements:
(1) (A) Is located within a 10-mile radius of the property from where the vehicle was
removed.
(B) The 10-mile radius requirement of subparagraph (A) does not apply if a towing
company has prior general written approval from the law enforcement agency that exercises
primary jurisdiction in the city in which is located the private property from which the vehicle
was removed, or if the private property is not located within a city, then the law enforcement
agency that exercises primary jurisdiction in the county in which is located the private property.
(2) (A) Remains open during normal business hours and releases vehicles after normal
business hours.
(B) A gate fee may be charged for releasing a vehicle after normal business hours,
weekends, and state holidays. However, the maximum hourly charge for releasing a vehicle after
normal business hours shall be one-half of the hourly tow rate charged for initially towing the
vehicle, or less.
(C) Notwithstanding any other provision of law and for purposes of this paragraph,
“normal business hours” are Monday to Friday, inclusive, from 8 a.m. to 5 p.m., inclusive,
except state holidays.
(3) Has a public pay telephone in the office area that is open and accessible to the public.
(o) (1) It is the intent of the Legislature in the adoption of subdivision (k) to assist vehicle
owners or their agents by, among other things, allowing payment by credit cards for towing and
storage services, thereby expediting the recovery of towed vehicles and concurrently promoting
the safety and welfare of the public.
(2) It is the intent of the Legislature in the adoption of subdivision (l) to further the safety
of the general public by ensuring that a private property owner or lessee has provided his or her
authorization for the removal of a vehicle from his or her property, thereby promoting the safety
of those persons involved in ordering the removal of the vehicle as well as those persons
removing, towing, and storing the vehicle.
(3) It is the intent of the Legislature in the adoption of subdivision (g) to promote the
safety of the general public by requiring towing companies to unconditionally release a vehicle
that is not lawfully in their possession, thereby avoiding the likelihood of dangerous and violent
confrontation and physical injury to vehicle owners and towing operators, the stranding of
vehicle owners and their passengers at a dangerous time and location, and impeding expedited
vehicle recovery, without wasting law enforcement’s limited resources.
(p) The remedies, sanctions, restrictions, and procedures provided in this section are not
exclusive and are in addition to other remedies, sanctions, restrictions, or procedures that may be
provided in other provisions of law, including, but not limited to, those that are provided in
Sections 12110 and 34660.
(q) A vehicle removed and stored pursuant to this section shall be released by the law
enforcement agency, impounding agency, or person in possession of the vehicle, or any person
acting on behalf of them, to the legal owner or the legal owner’s agent upon presentation of the
assignment, as defined in subdivision (b) of Section 7500.1 of the Business and Professions
Code; a release from the one responsible governmental agency, only if required by the agency; a
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government-issued photographic identification card; and any one of the following as determined
by the legal owner or the legal owner’s agent: a certificate of repossession for the vehicle, a
security agreement for the vehicle, or title, whether paper or electronic, showing proof of legal
ownership for the vehicle. Any documents presented may be originals, photocopies, or facsimile
copies, or may be transmitted electronically. The storage facility shall not require any documents
to be notarized. The storage facility may require the agent of the legal owner to produce a
photocopy or facsimile copy of its repossession agency license or registration issued pursuant to
Chapter 11 (commencing with Section 7500) of Division 3 of the Business and Professions
Code, or to demonstrate, to the satisfaction of the storage facility, that the agent is exempt from
licensure pursuant to Section 7500.2 or 7500.3 of the Business and Professions Code.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS
The Problem: Current law has attempted to address the many issues that Californians face when
their car is legally or illegally towed. Storage yards where vehicles are towed often charge
exorbitant rates, especially when compared with nearby parking lots. One study found that the
rates varied between 2.2 – 12.1 times the cost of nearby lots, and could charge a minimum of
$400-$600 for a vehicle stored for three days. This is especially consequential for low income
individuals, where the cost to retrieve a towed vehicle can be out of reach. This can lead to loss
of the vehicle or employment, loss of access to education and medical care, and for some, loss of
their shelter. When picking up a vehicle, some tow yards claim their credit card processor is
malfunctioning and demand cash to retrieve the vehicle. This can lead to people having to beg,
borrow and sell belongings to raise the cash immediately needed to retrieve the vehicle. When
cash is not readily available, the amount owed continues to increase daily often creating an
impossible burden to pay for a vehicle that may be worth a mere fraction of the amount owed.
The Solution: To lessen the penalty for those who have a car towed, Vehicle Code Section
22658 Subsection i should be amended to further limit the daily charge of a storage yard by
permitting charges to accumulate only on those days that the storage yard is open for business for
at least four hours. In this manner, a vehicle towed and stored over the weekend will only incur
daily charges for those days that storage yard is open to retrieve the vehicle.
CURRENT OR PRIOR RELATED LEGISLATION
None.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Ryan Dean, Umberg Zipser LLP, 1920 Main
Street, Suite 750, Irvine, CA 92614. Phone: 949-679-0052. Fax: 949-679-0461;
rdean@umbergzipser.com
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RESOLUTION 11-03-2020
DIGEST
Tow Truck Storage Fees: Availability of Rates and Limits on Auto Storage Fees
Amends Vehicle Code section 22658 to broaden availability of tow truck storage rate
information and places limitation on storage fees when storage facilities are not open.
RESOLUTION COMMITTTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Vehicle Code section 22658 to broaden availability of tow truck storage
rate information and places limitation on storage fees when storage facilities are not open. This
resolution should be approved in principle because it adds important consumer protections that
allow greater access to towing operator rates and provides additional safeguards to ensure rates
charged as storage fees are reasonable.
Presently, under Vehicle Code section 22651.07, towing companies must provide customers with
a written “Towing Fees and Access Notice” by requiring posting of the company’s rates at the
storage facility with information directing the consumer to confirm the rates through the local
law enforcement agency ordering the vehicle towed. However, Vehicle Code section 22658
only requires rates approved by the Department of the California Highway Patrol be provided in
specified instances upon request, and does not require tow companies to provide the rates
approved by local law enforcement agencies that may order vehicles towed. Rates and other
statistics related to towing are not always easily available to vehicle owners from towing
companies contracting with local law enforcement agencies. Under current law, Vehicle Code
section 22524.5 generally provides that all storage rates for vehicles held at towing companies
must be reasonable, and “a storage rate and fee shall also be deemed reasonable if it is
comparable to storage-related rates and charges by other facilities in the same locale.” However,
current law does not prohibit the charging of storage fees on days when a storage facility is
closed and the vehicle owner cannot obtain the release of his or her vehicle.
This resolution seeks to solve two interrelated issues when vehicles are ordered towed by local
law enforcement agencies. It seeks to address inadequate access to information that would allow
vehicle owners to confirm that the rates being charged are the rates approved by the local law
enforcement agency ordering the vehicle towed, by requiring tow companies to provide that
information within 24 hours of a request. It seeks to address unfairness of charging storage fees
on days when tow company storage yards are closed and vehicle owners cannot pay to recover
their vehicles.
In their 2019 publication, “Towed into Debt: How Towing Practices in California Punish Poor
People,” the Western Center on Law and Poverty chronicles difficulties in obtaining information
on what many local towing companies charge and other data related to towing practices.
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(https://wclp.org/wp-content/uploads/2019/03/TowedIntoDebt.Report.pdf.) In January, 2019, the
Court of Appeal agreed that the Los Angeles Police Department did not have to disclose official
police garage data for the practices of towing companies contracted for services with the LAPD.
(Anderson-Barker v. Superior Court (2019) 31 Cal.App.5th 528.) Accordingly, broadening
statutory access by the public to rates of towing operators approved by all government entities
will mean that all towing companies must readily make their rates available to the public for
inspection or copying upon request. That way consumers can easily confirm that the rates being
charged match the approved rates.
Last year the average daily storage fee in California was $53.00, and with the additional fees
levied by cities or counties initiating towing, the average tow in California costs $499.00 after
three days of storage. (Western Center of Law, “Towed into Debt”, supra, at p. 7.) Tow
companies are able to charge the storage fee seven days per week whether or not the company is
open to the public for retrieval. This can exacerbate the cost to vehicle owners who simply
cannot retrieve their vehicle because the storage yard is closed. Limiting storage charges to only
those days the storage facility is open for business at least four hours per day, as proposed,
further protects the public by ensuring storage charges are fair.
Therefore, this resolution should be approved in principle.
Related to Resolutions 11-01-2020 and 11-02-2020.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Vehicle Code section 22658 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18

§ 22658
(a) The owner or person in lawful possession of private property, including an association
of a common interest development as defined in Sections 4080 and 4100 or Sections 6528 and
6534 of the Civil Code, may cause the removal of a vehicle parked on the property to a storage
facility that meets the requirements of subdivision (n) under any of the following circumstances:
(1) There is displayed, in plain view at all entrances to the property, a sign not less than
17 inches by 22 inches in size, with lettering not less than one inch in height, prohibiting public
parking and indicating that vehicles will be removed at the owner’s expense, and containing the
telephone number of the local traffic law enforcement agency and the name and telephone
number of each towing company that is a party to a written general towing authorization
agreement with the owner or person in lawful possession of the property. The sign may also
indicate that a citation may also be issued for the violation.
(2) The vehicle has been issued a notice of parking violation, and 96 hours have elapsed
since the issuance of that notice.
(3) The vehicle is on private property and lacks an engine, transmission, wheels, tires,
doors, windshield, or any other major part or equipment necessary to operate safely on the
highways, the owner or person in lawful possession of the private property has notified the local
traffic law enforcement agency, and 24 hours have elapsed since that notification.
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(4) The lot or parcel upon which the vehicle is parked is improved with a single-family
dwelling.
(b) The tow truck operator removing the vehicle, if the operator knows or is able to
ascertain from the property owner, person in lawful possession of the property, or the registration
records of the Department of Motor Vehicles the name and address of the registered and legal
owner of the vehicle, shall immediately give, or cause to be given, notice in writing to the
registered and legal owner of the fact of the removal, the grounds for the removal, and indicate
the place to which the vehicle has been removed. If the vehicle is stored in a storage facility, a
copy of the notice shall be given to the proprietor of the storage facility. The notice provided for
in this section shall include the amount of mileage on the vehicle at the time of removal and the
time of the removal from the property. If the tow truck operator does not know and is not able to
ascertain the name of the owner or for any other reason is unable to give the notice to the owner
as provided in this section, the tow truck operator shall comply with the requirements of
subdivision (c) of Section 22853 relating to notice in the same manner as applicable to an officer
removing a vehicle from private property.
(c) This section does not limit or affect any right or remedy that the owner or person in
lawful possession of private property may have by virtue of other provisions of law authorizing
the removal of a vehicle parked upon private property.
(d) The owner of a vehicle removed from private property pursuant to subdivision (a)
may recover for any damage to the vehicle resulting from any intentional or negligent act of a
person causing the removal of, or removing, the vehicle.
(e) (1) An owner or person in lawful possession of private property, or an association of a
common interest development, causing the removal of a vehicle parked on that property is liable
for double the storage or towing charges whenever there has been a failure to comply with
paragraph (1), (2), or (3) of subdivision (a) or to state the grounds for the removal of the vehicle
if requested by the legal or registered owner of the vehicle as required by subdivision (f).
(2) A property owner or owner’s agent or lessee who causes the removal of a vehicle
parked on that property pursuant to the exemption set forth in subparagraph (A) of paragraph (1)
of subdivision (l) and fails to comply with that subdivision is guilty of an infraction, punishable
by a fine of one thousand dollars ($1,000).
(f) An owner or person in lawful possession of private property, or an association of a
common interest development, causing the removal of a vehicle parked on that property shall
notify by telephone or, if impractical, by the most expeditious means available, the local traffic
law enforcement agency within one hour after authorizing the tow. An owner or person in lawful
possession of private property, an association of a common interest development, causing the
removal of a vehicle parked on that property, or the tow truck operator who removes the vehicle,
shall state the grounds for the removal of the vehicle if requested by the legal or registered owner
of that vehicle. A towing company that removes a vehicle from private property in compliance
with subdivision (l) is not responsible in a situation relating to the validity of the removal. A
towing company that removes the vehicle under this section shall be responsible for the
following:
(1) Damage to the vehicle in the transit and subsequent storage of the vehicle.
(2) The removal of a vehicle other than the vehicle specified by the owner or other person
in lawful possession of the private property.
(g) (1) (A) Possession of a vehicle under this section shall be deemed to arise when a
vehicle is removed from private property and is in transit.
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(B) Upon the request of the owner of the vehicle or that owner’s agent, the towing
company or its driver shall immediately and unconditionally release a vehicle that is not yet
removed from the private property and in transit.
(C) A person failing to comply with subparagraph (B) is guilty of a misdemeanor.
(2) If a vehicle is released to a person in compliance with subparagraph (B) of paragraph
(1), the vehicle owner or authorized agent shall immediately move that vehicle to a lawful
location.
(h) A towing company may impose a charge of not more than one-half of the regular
towing charge for the towing of a vehicle at the request of the owner, the owner’s agent, or the
person in lawful possession of the private property pursuant to this section if the owner of the
vehicle or the vehicle owner’s agent returns to the vehicle after the vehicle is coupled to the tow
truck by means of a regular hitch, coupling device, drawbar, portable dolly, or is lifted off the
ground by means of a conventional trailer, and before it is removed from the private property.
The regular towing charge may only be imposed after the vehicle has been removed from the
property and is in transit.
(i) (1) (A) A charge for towing or storage, or both, of a vehicle under this section is
excessive if the charge exceeds the greater of the following:
(i) That which would have been charged for that towing or storage, or both, made at the
request of a law enforcement agency under an agreement between a towing company and the law
enforcement agency that exercises primary jurisdiction in the city in which is located the private
property from which the vehicle was, or was attempted to be, removed, or if the private property
is not located within a city, then the law enforcement agency that exercises primary jurisdiction
in the county in which the private property is located.
(ii) That which would have been charged for that towing or storage, or both, under the
rate approved for that towing operator by the Department of the California Highway Patrol for
the jurisdiction in which the private property is located and from which the vehicle was, or was
attempted to be, removed.
(B) A towing operator shall make available for inspection and copying his or her rate
approved by the Department of the California Highway Patrol or the local law enforcement
agency referred to in Subsection (i)(1)(A)(i), if any, within 24 hours of a request by any party
without a warrant to law enforcement, the Attorney General, district attorney, or city attorney.
(2) If a vehicle is released within 24 hours from the time the vehicle is brought into the
storage facility, regardless of the calendar date, the storage charge shall be for only one day. Not
more than one day’s storage charge may be required for a vehicle released the same day that it is
stored.
(3) If a request to release a vehicle is made and the appropriate fees are tendered and
documentation establishing that the person requesting release is entitled to possession of the
vehicle, or is the owner’s insurance representative, is presented within the initial 24 hours of
storage, and the storage facility fails to comply with the request to release the vehicle or is not
open for business during normal business hours, then only one day’s storage charge may be
required to be paid until after the first business day. A business day is any day in which the
lienholder is open for business to the public for at least eight hours. If a request is made more
than 24 hours after the vehicle is placed in storage, charges may be imposed on a full calendar
day basis for each day, or part thereof, that the vehicle is in storage.
(4) A vehicle owner shall not be charged for storage of the vehicle for each non-business
day that the vehicle is kept at the storage facility and the storage facility is not open for business
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for at least four hours that day. As an example, if a vehicle is towed to a storage facility on a
Friday at noon and release on the following Monday by noon, the daily storage charge would not
exceed one day if the storage facility was not open for at least four hours on the intervening
Saturday or Sunday.
(j) (1) A person who charges a vehicle owner a towing, service, or storage charge at an
excessive rate, as described in subdivision (h) or (i), is civilly liable to the vehicle owner for four
times the amount charged.
(2) A person who knowingly charges a vehicle owner a towing, service, or storage charge
at an excessive rate, as described in subdivision (h) or (i), or who fails to make available his or
her rate as required in subparagraph (B) of paragraph (1) of subdivision (i), is guilty of a
misdemeanor, punishable by a fine of not more than two thousand five hundred dollars ($2,500),
or by imprisonment in a county jail for not more than three months, or by both that fine and
imprisonment.
(k) (1) A person operating or in charge of a storage facility where vehicles are stored
pursuant to this section shall accept a valid bank credit card or cash for payment of towing and
storage by a registered owner, the legal owner, or the owner’s agent claiming the vehicle. A
credit card shall be in the name of the person presenting the card. “Credit card” means “credit
card” as defined in subdivision (a) of Section 1747.02 of the Civil Code, except, for the purposes
of this section, credit card does not include a credit card issued by a retail seller.
(2) A person described in paragraph (1) shall conspicuously display, in that portion of the
storage facility office where business is conducted with the public, a notice advising that all valid
credit cards and cash are acceptable means of payment.
(3) A person operating or in charge of a storage facility who refuses to accept a valid
credit card or who fails to post the required notice under paragraph (2) is guilty of a
misdemeanor, punishable by a fine of not more than two thousand five hundred dollars ($2,500),
or by imprisonment in a county jail for not more than three months, or by both that fine and
imprisonment.
(4) A person described in paragraph (1) who violates paragraph (1) or (2) is civilly liable
to the registered owner of the vehicle or the person who tendered the fees for four times the
amount of the towing and storage charges.
(5) A person operating or in charge of the storage facility shall have sufficient moneys on
the premises of the primary storage facility during normal business hours to accommodate, and
make change in, a reasonable monetary transaction.
(6) Credit charges for towing and storage services shall comply with Section 1748.1 of
the Civil Code. Law enforcement agencies may include the costs of providing for payment by
credit when making agreements with towing companies as described in subdivision (i).
(l) (1) (A) A towing company shall not remove or commence the removal of a vehicle
from private property without first obtaining the written authorization from the property owner
or lessee, including an association of a common interest development, or an employee or agent
thereof, who shall be present at the time of removal and verify the alleged violation, except that
presence and verification is not required if the person authorizing the tow is the property owner,
or the owner’s agent who is not a tow operator, of a residential rental property of 15 or fewer
units that does not have an onsite owner, owner’s agent or employee, and the tenant has verified
the violation, requested the tow from that tenant’s assigned parking space, and provided a signed
request or electronic mail, or has called and provides a signed request or electronic mail within
24 hours, to the property owner or owner’s agent, which the owner or agent shall provide to the
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towing company within 48 hours of authorizing the tow. The signed request or electronic mail
shall contain the name and address of the tenant, and the date and time the tenant requested the
tow. A towing company shall obtain, within 48 hours of receiving the written authorization to
tow, a copy of a tenant request required pursuant to this subparagraph. For the purpose of this
subparagraph, a person providing the written authorization who is required to be present on the
private property at the time of the tow does not have to be physically present at the specified
location of where the vehicle to be removed is located on the private property.
(B) The written authorization under subparagraph (A) shall include all of the following:
(i) The make, model, vehicle identification number, and license plate number of the
removed vehicle.
(ii) The name, signature, job title, residential or business address, and working telephone
number of the person, described in subparagraph (A), authorizing the removal of the vehicle.
(iii) The grounds for the removal of the vehicle.
(iv) The time when the vehicle was first observed parked at the private property.
(v) The time that authorization to tow the vehicle was given.
(C) (i) When the vehicle owner or his or her agent claims the vehicle, the towing
company prior to payment of a towing or storage charge shall provide a photocopy of the written
authorization to the vehicle owner or the agent.
(ii) If the vehicle was towed from a residential property, the towing company shall redact
the information specified in clause (ii) of subparagraph (B) in the photocopy of the written
authorization provided to the vehicle owner or the agent pursuant to clause (i).
(iii) The towing company shall also provide to the vehicle owner or the agent a separate
notice that provides the telephone number of the appropriate local law enforcement or
prosecuting agency by stating “If you believe that you have been wrongfully towed, please
contact the local law enforcement or prosecuting agency at [insert appropriate telephone
number].” The notice shall be in English and in the most populous language, other than English,
that is spoken in the jurisdiction.
(D) A towing company shall not remove or commence the removal of a vehicle from
private property described in subdivision (a) of Section 22953 unless the towing company has
made a good faith inquiry to determine that the owner or the property owner’s agent complied
with Section 22953.
(E) (i) General authorization to remove or commence removal of a vehicle at the towing
company’s discretion shall not be delegated to a towing company or its affiliates except in the
case of a vehicle unlawfully parked within 15 feet of a fire hydrant or in a fire lane, or in a
manner which interferes with an entrance to, or exit from, the private property.
(ii) In those cases in which general authorization is granted to a towing company or its
affiliate to undertake the removal or commence the removal of a vehicle that is unlawfully
parked within 15 feet of a fire hydrant or in a fire lane, or that interferes with an entrance to, or
exit from, private property, the towing company and the property owner, or owner’s agent, or
person in lawful possession of the private property shall have a written agreement granting that
general authorization.
(2) If a towing company removes a vehicle under a general authorization described in
subparagraph (E) of paragraph (1) and that vehicle is unlawfully parked within 15 feet of a fire
hydrant or in a fire lane, or in a manner that interferes with an entrance to, or exit from, the
private property, the towing company shall take, prior to the removal of that vehicle, a
photograph of the vehicle that clearly indicates that parking violation. Prior to accepting
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payment, the towing company shall keep one copy of the photograph taken pursuant to this
paragraph, and shall present that photograph and provide, without charge, a photocopy to the
owner or an agent of the owner, when that person claims the vehicle.
(3) A towing company shall maintain the original written authorization, or the general
authorization described in subparagraph (E) of paragraph (1) and the photograph of the violation,
required pursuant to this section, and any written requests from a tenant to the property owner or
owner’s agent required by subparagraph (A) of paragraph (1), for a period of three years and
shall make them available for inspection and copying within 24 hours of a request without a
warrant to law enforcement, the Attorney General, district attorney, or city attorney.
(4) A person who violates this subdivision is guilty of a misdemeanor, punishable by a fine of
not more than two thousand five hundred dollars ($2,500), or by imprisonment in a county jail
for not more than three months, or by both that fine and imprisonment.
(5) A person who violates this subdivision is civilly liable to the owner of the vehicle or
his or her agent for four times the amount of the towing and storage charges.
(m) (1) A towing company that removes a vehicle from private property under this section shall
notify the local law enforcement agency of that tow after the vehicle is removed from the private
property and is in transit.
(2) A towing company is guilty of a misdemeanor if the towing company fails to provide
the notification required under paragraph (1) within 60 minutes after the vehicle is removed from
the private property and is in transit or 15 minutes after arriving at the storage facility, whichever
time is less.
(3) A towing company that does not provide the notification under paragraph (1) within
30 minutes after the vehicle is removed from the private property and is in transit is civilly liable
to the registered owner of the vehicle, or the person who tenders the fees, for three times the
amount of the towing and storage charges.
(4) If notification is impracticable, the times for notification, as required pursuant to
paragraphs (2) and (3), shall be tolled for the time period that notification is impracticable. This
paragraph is an affirmative defense.
(n) A vehicle removed from private property pursuant to this section shall be stored in a
facility that meets all of the following requirements:
(1) (A) Is located within a 10-mile radius of the property from where the vehicle was
removed.
(B) The 10-mile radius requirement of subparagraph (A) does not apply if a towing
company has prior general written approval from the law enforcement agency that exercises
primary jurisdiction in the city in which is located the private property from which the vehicle
was removed, or if the private property is not located within a city, then the law enforcement
agency that exercises primary jurisdiction in the county in which is located the private property.
(2) (A) Remains open during normal business hours and releases vehicles after normal
business hours.
(B) A gate fee may be charged for releasing a vehicle after normal business hours,
weekends, and state holidays. However, the maximum hourly charge for releasing a vehicle after
normal business hours shall be one-half of the hourly tow rate charged for initially towing the
vehicle, or less.
(C) Notwithstanding any other provision of law and for purposes of this paragraph,
“normal business hours” are Monday to Friday, inclusive, from 8 a.m. to 5 p.m., inclusive,
except state holidays.
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(3) Has a public pay telephone in the office area that is open and accessible to the public.
(o) (1) It is the intent of the Legislature in the adoption of subdivision (k) to assist vehicle
owners or their agents by, among other things, allowing payment by credit cards for towing and
storage services, thereby expediting the recovery of towed vehicles and concurrently promoting
the safety and welfare of the public.
(2) It is the intent of the Legislature in the adoption of subdivision (l) to further the safety
of the general public by ensuring that a private property owner or lessee has provided his or her
authorization for the removal of a vehicle from his or her property, thereby promoting the safety
of those persons involved in ordering the removal of the vehicle as well as those persons
removing, towing, and storing the vehicle.
(3) It is the intent of the Legislature in the adoption of subdivision (g) to promote the
safety of the general public by requiring towing companies to unconditionally release a vehicle
that is not lawfully in their possession, thereby avoiding the likelihood of dangerous and violent
confrontation and physical injury to vehicle owners and towing operators, the stranding of
vehicle owners and their passengers at a dangerous time and location, and impeding expedited
vehicle recovery, without wasting law enforcement’s limited resources.
(p) The remedies, sanctions, restrictions, and procedures provided in this section are not
exclusive and are in addition to other remedies, sanctions, restrictions, or procedures that may be
provided in other provisions of law, including, but not limited to, those that are provided in
Sections 12110 and 34660.
(q) A vehicle removed and stored pursuant to this section shall be released by the law
enforcement agency, impounding agency, or person in possession of the vehicle, or any person
acting on behalf of them, to the legal owner or the legal owner’s agent upon presentation of the
assignment, as defined in subdivision (b) of Section 7500.1 of the Business and Professions
Code; a release from the one responsible governmental agency, only if required by the agency; a
government-issued photographic identification card; and any one of the following as determined
by the legal owner or the legal owner’s agent: a certificate of repossession for the vehicle, a
security agreement for the vehicle, or title, whether paper or electronic, showing proof of legal
ownership for the vehicle. Any documents presented may be originals, photocopies, or facsimile
copies, or may be transmitted electronically. The storage facility shall not require any documents
to be notarized. The storage facility may require the agent of the legal owner to produce a
photocopy or facsimile copy of its repossession agency license or registration issued pursuant to
Chapter 11 (commencing with Section 7500) of Division 3 of the Business and Professions
Code, or to demonstrate, to the satisfaction of the storage facility, that the agent is exempt from
licensure pursuant to Section 7500.2 or 7500.3 of the Business and Professions Code.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS
The Problem: Current law has attempted to address the many issues that Californians face when
their car is legally or illegally towed. Storage yards where vehicles are towed often charge
exorbitant rates, especially when compared with nearby parking lots. One study found that the
rates varied between 2.2 – 12.1 times the cost of nearby lots, and could charge a minimum of
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$400-$600 for a vehicle stored for three days. This is especially consequential for low income
individuals, where the cost to retrieve a towed vehicle can be out of reach. This can lead to loss
of the vehicle or employment, loss of access to education and medical care, and for some, loss of
their shelter. When picking up a vehicle, some tow yards claim their credit card processor is
malfunctioning and demand cash to retrieve the vehicle. This can lead to people having to beg,
borrow and sell belongings to raise the cash immediately needed to retrieve the vehicle. When
cash is not readily available, the amount owed continues to increase daily often creating an
impossible burden to pay for a vehicle that may be worth a mere fraction of the amount owed.
The Solution: To permit people or organizations to understand the prevalent rate for towing
operators in a city, Vehicle Code Section 22658 Subsection i should be amended to permit any
party to request the rate of a towing operator.
CURRENT OR PRIOR RELATED LEGISLATION
None.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Ryan Dean, Umberg Zipser LLP, 1920 Main
Street, Suite 750, Irvine, CA 92614. Phone: 949-679-0052. Fax: 949-679-0461;
rdean@umbergzipser.com
RESPONSIBLE FLOOR DELEGATE: Ryan Dean
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RESOLUTION 11-04-2020
DIGEST
Parking: Towing a Vehicle from a Private Lot
This resolution amends Vehicle Code section 22658 to require a sign prohibiting public parking
on a private lot to have been displayed for at least seven days before any vehicle can be towed.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Vehicle Code section 22658 to require a sign prohibiting public parking
on a private lot to have been displayed for at least seven days before any vehicle can be towed.
This resolution should be disapproved because it prevents the removal of vehicles that are parked
in disregard of signage that provides sufficient notice that towing will result.
Under current law, taking another person’s vehicle without their express or implied consent can
result in criminal prosecution and civil liability. (See Veh. Code, § 10851, subd. (a).) Thus,
before an owner or person in lawful possession of private property can cause a vehicle to be
towed, there must be “displayed, in plain view at all entrances to the property, a sign not less
than 17 inches by 22 inches in size, with lettering not less than one inch in height, prohibiting
public parking and indicating that vehicles will be removed at the owner’s expense, and
containing the telephone number of the local traffic law enforcement agency and the name and
telephone number of each towing company that is a party to a written general towing
authorization agreement with the owner or person in lawful possession of the property.” (Veh.
Code, § 22658, subd. (a)(1).)
The resolution suggests that a property owner could paint the curb red or post a sign just before
having a parked vehicle towed, even if no sign prohibiting parking existed previously. However,
towing a vehicle under contrived circumstances that provide no notice whatsoever would likely
result in a civil lawsuit or criminal prosecution for vehicle theft.
If the problem is simply ensuring that the public is aware that an improperly parked vehicle may
be towed, displaying a sign that meets current law should be sufficient. But requiring a sevenday waiting period before towing will not deter those who are already engaged in improper
towing. It would simply limit the ability of a property owner who has recently posted a sign
prohibiting public parking from being able remove a vehicle parked by someone who has chosen
to ignore the warning.
Therefore, this resolution should be disapproved.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Vehicle Code section 22658 to read as follows:
1
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§ 22658
(a) The owner or person in lawful possession of private property, including an association
of a common interest development as defined in Sections 4080 and 4100 or Sections 6528 and
6534 of the Civil Code, may cause the removal of a vehicle parked on the property to a storage
facility that meets the requirements of subdivision (n) under any of the following circumstances:
(1) There is displayed and has been displayed for at least seven days, in plain view at all
entrances to the property, a sign not less than 17 inches by 22 inches in size, with lettering not
less than one inch in height, prohibiting public parking and indicating that vehicles will be
removed at the owner’s expense, and containing the telephone number of the local traffic law
enforcement agency and the name and telephone number of each towing company that is a party
to a written general towing authorization agreement with the owner or person in lawful
possession of the property. The sign may also indicate that a citation may also be issued for the
violation.
(2) The vehicle has been issued a notice of parking violation, and 96 hours have elapsed
since the issuance of that notice.
(3) The vehicle is on private property and lacks an engine, transmission, wheels, tires,
doors, windshield, or any other major part or equipment necessary to operate safely on the
highways, the owner or person in lawful possession of the private property has notified the local
traffic law enforcement agency, and 24 hours have elapsed since that notification.
(4) The lot or parcel upon which the vehicle is parked is improved with a single-family
dwelling.
(b) The tow truck operator removing the vehicle, if the operator knows or is able to
ascertain from the property owner, person in lawful possession of the property, or the registration
records of the Department of Motor Vehicles the name and address of the registered and legal
owner of the vehicle, shall immediately give, or cause to be given, notice in writing to the
registered and legal owner of the fact of the removal, the grounds for the removal, and indicate
the place to which the vehicle has been removed. If the vehicle is stored in a storage facility, a
copy of the notice shall be given to the proprietor of the storage facility. The notice provided for
in this section shall include the amount of mileage on the vehicle at the time of removal and the
time of the removal from the property. If the tow truck operator does not know and is not able to
ascertain the name of the owner or for any other reason is unable to give the notice to the owner
as provided in this section, the tow truck operator shall comply with the requirements of
subdivision (c) of Section 22853 relating to notice in the same manner as applicable to an officer
removing a vehicle from private property.
(c) This section does not limit or affect any right or remedy that the owner or person in
lawful possession of private property may have by virtue of other provisions of law authorizing
the removal of a vehicle parked upon private property.
(d) The owner of a vehicle removed from private property pursuant to subdivision (a)
may recover for any damage to the vehicle resulting from any intentional or negligent act of a
person causing the removal of, or removing, the vehicle.
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(e) (1) An owner or person in lawful possession of private property, or an association of a
common interest development, causing the removal of a vehicle parked on that property is liable
for double the storage or towing charges whenever there has been a failure to comply with
paragraph (1), (2), or (3) of subdivision (a) or to state the grounds for the removal of the vehicle
if requested by the legal or registered owner of the vehicle as required by subdivision (f).
(2) A property owner or owner’s agent or lessee who causes the removal of a vehicle
parked on that property pursuant to the exemption set forth in subparagraph (A) of paragraph (1)
of subdivision (l) and fails to comply with that subdivision is guilty of an infraction, punishable
by a fine of one thousand dollars ($1,000).
(f) An owner or person in lawful possession of private property, or an association of a
common interest development, causing the removal of a vehicle parked on that property shall
notify by telephone or, if impractical, by the most expeditious means available, the local traffic
law enforcement agency within one hour after authorizing the tow. An owner or person in lawful
possession of private property, an association of a common interest development, causing the
removal of a vehicle parked on that property, or the tow truck operator who removes the vehicle,
shall state the grounds for the removal of the vehicle if requested by the legal or registered owner
of that vehicle. A towing company that removes a vehicle from private property in compliance
with subdivision (l) is not responsible in a situation relating to the validity of the removal. A
towing company that removes the vehicle under this section shall be responsible for the
following:
(1) Damage to the vehicle in the transit and subsequent storage of the vehicle.
(2) The removal of a vehicle other than the vehicle specified by the owner or other person
in lawful possession of the private property.
(g) (1) (A) Possession of a vehicle under this section shall be deemed to arise when a
vehicle is removed from private property and is in transit.
(B) Upon the request of the owner of the vehicle or that owner’s agent, the towing
company or its driver shall immediately and unconditionally release a vehicle that is not yet
removed from the private property and in transit.
(C) A person failing to comply with subparagraph (B) is guilty of a misdemeanor.
(2) If a vehicle is released to a person in compliance with subparagraph (B) of paragraph
(1), the vehicle owner or authorized agent shall immediately move that vehicle to a lawful
location.
(h) A towing company may impose a charge of not more than one-half of the regular
towing charge for the towing of a vehicle at the request of the owner, the owner’s agent, or the
person in lawful possession of the private property pursuant to this section if the owner of the
vehicle or the vehicle owner’s agent returns to the vehicle after the vehicle is coupled to the tow
truck by means of a regular hitch, coupling device, drawbar, portable dolly, or is lifted off the
ground by means of a conventional trailer, and before it is removed from the private property.
The regular towing charge may only be imposed after the vehicle has been removed from the
property and is in transit.
(i) (1) (A) A charge for towing or storage, or both, of a vehicle under this section is
excessive if the charge exceeds the greater of the following:
(i) That which would have been charged for that towing or storage, or both, made at the
request of a law enforcement agency under an agreement between a towing company and the law
enforcement agency that exercises primary jurisdiction in the city in which is located the private
property from which the vehicle was, or was attempted to be, removed, or if the private property
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is not located within a city, then the law enforcement agency that exercises primary jurisdiction
in the county in which the private property is located.
(ii) That which would have been charged for that towing or storage, or both, under the
rate approved for that towing operator by the Department of the California Highway Patrol for
the jurisdiction in which the private property is located and from which the vehicle was, or was
attempted to be, removed.
(B) A towing operator shall make available for inspection and copying his or her rate
approved by the Department of the California Highway, if any, within 24 hours of a without a
warrant to law enforcement, the Attorney General, district attorney, or city attorney.
(2) If a vehicle is released within 24 hours from the time the vehicle is brought into the
storage facility, regardless of the calendar date, the storage charge shall be for only one day. Not
more than one day’s storage charge may be required for a vehicle released the same day that it is
stored.
(3) If a request to release a vehicle is made and the appropriate fees are tendered and
documentation establishing that the person requesting release is entitled to possession of the
vehicle, or is the owner’s insurance representative, is presented within the initial 24 hours of
storage, and the storage facility fails to comply with the request to release the vehicle or is not
open for business during normal business hours, then only one day’s storage charge may be
required to be paid until after the first business day. A business day is any day in which the
lienholder is open for business to the public for at least eight hours. If a request is made more
than 24 hours after the vehicle is placed in storage, charges may be imposed on a full calendar
day basis for each day, or part thereof, that the vehicle is in storage.
(j) (1) A person who charges a vehicle owner a towing, service, or storage charge at an
excessive rate, as described in subdivision (h) or (i), is civilly liable to the vehicle owner for four
times the amount charged.
(2) A person who knowingly charges a vehicle owner a towing, service, or storage charge
at an excessive rate, as described in subdivision (h) or (i), or who fails to make available his or
her rate as required in subparagraph (B) of paragraph (1) of subdivision (i), is guilty of a
misdemeanor, punishable by a fine of not more than two thousand five hundred dollars ($2,500),
or by imprisonment in a county jail for not more than three months, or by both that fine and
imprisonment.
(k) (1) A person operating or in charge of a storage facility where vehicles are stored
pursuant to this section shall accept a valid bank credit card or cash for payment of towing and
storage by a registered owner, the legal owner, or the owner’s agent claiming the vehicle. A
credit card shall be in the name of the person presenting the card. “Credit card” means “credit
card” as defined in subdivision (a) of Section 1747.02 of the Civil Code, except, for the purposes
of this section, credit card does not include a credit card issued by a retail seller.
(2) A person described in paragraph (1) shall conspicuously display, in that portion of the
storage facility office where business is conducted with the public, a notice advising that all valid
credit cards and cash are acceptable means of payment.
(3) A person operating or in charge of a storage facility who refuses to accept a valid
credit card or who fails to post the required notice under paragraph (2) is guilty of a
misdemeanor, punishable by a fine of not more than two thousand five hundred dollars ($2,500),
or by imprisonment in a county jail for not more than three months, or by both that fine and
imprisonment.
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(4) A person described in paragraph (1) who violates paragraph (1) or (2) is civilly liable
to the registered owner of the vehicle or the person who tendered the fees for four times the
amount of the towing and storage charges.
(5) A person operating or in charge of the storage facility shall have sufficient moneys on
the premises of the primary storage facility during normal business hours to accommodate, and
make change in, a reasonable monetary transaction.
(6) Credit charges for towing and storage services shall comply with Section 1748.1 of
the Civil Code. Law enforcement agencies may include the costs of providing for payment by
credit when making agreements with towing companies as described in subdivision (i).
(l) (1) (A) A towing company shall not remove or commence the removal of a vehicle
from private property without first obtaining the written authorization from the property owner
or lessee, including an association of a common interest development, or an employee or agent
thereof, who shall be present at the time of removal and verify the alleged violation, except that
presence and verification is not required if the person authorizing the tow is the property owner,
or the owner’s agent who is not a tow operator, of a residential rental property of 15 or fewer
units that does not have an onsite owner, owner’s agent or employee, and the tenant has verified
the violation, requested the tow from that tenant’s assigned parking space, and provided a signed
request or electronic mail, or has called and provides a signed request or electronic mail within
24 hours, to the property owner or owner’s agent, which the owner or agent shall provide to the
towing company within 48 hours of authorizing the tow. The signed request or electronic mail
shall contain the name and address of the tenant, and the date and time the tenant requested the
tow. A towing company shall obtain, within 48 hours of receiving the written authorization to
tow, a copy of a tenant request required pursuant to this subparagraph. For the purpose of this
subparagraph, a person providing the written authorization who is required to be present on the
private property at the time of the tow does not have to be physically present at the specified
location of where the vehicle to be removed is located on the private property.
(B) The written authorization under subparagraph (A) shall include all of the following:
(i) The make, model, vehicle identification number, and license plate number of the
removed vehicle.
(ii) The name, signature, job title, residential or business address, and working telephone
number of the person, described in subparagraph (A), authorizing the removal of the vehicle.
(iii) The grounds for the removal of the vehicle.
(iv) The time when the vehicle was first observed parked at the private property.
(v) The time that authorization to tow the vehicle was given.
(C) (i) When the vehicle owner or his or her agent claims the vehicle, the towing
company prior to payment of a towing or storage charge shall provide a photocopy of the written
authorization to the vehicle owner or the agent.
(ii) If the vehicle was towed from a residential property, the towing company shall redact
the information specified in clause (ii) of subparagraph (B) in the photocopy of the written
authorization provided to the vehicle owner or the agent pursuant to clause (i).
(iii) The towing company shall also provide to the vehicle owner or the agent a separate
notice that provides the telephone number of the appropriate local law enforcement or
prosecuting agency by stating “If you believe that you have been wrongfully towed, please
contact the local law enforcement or prosecuting agency at [insert appropriate telephone
number].” The notice shall be in English and in the most populous language, other than English,
that is spoken in the jurisdiction.
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(D) A towing company shall not remove or commence the removal of a vehicle from
private property described in subdivision (a) of Section 22953 unless the towing company has
made a good faith inquiry to determine that the owner or the property owner’s agent complied
with Section 22953.
(E) (i) General authorization to remove or commence removal of a vehicle at the towing
company’s discretion shall not be delegated to a towing company or its affiliates except in the
case of a vehicle unlawfully parked within 15 feet of a fire hydrant or in a fire lane, or in a
manner which interferes with an entrance to, or exit from, the private property.
(ii) In those cases in which general authorization is granted to a towing company or its
affiliate to undertake the removal or commence the removal of a vehicle that is unlawfully
parked within 15 feet of a fire hydrant or in a fire lane, or that interferes with an entrance to, or
exit from, private property, the towing company and the property owner, or owner’s agent, or
person in lawful possession of the private property shall have a written agreement granting that
general authorization.
(2) If a towing company removes a vehicle under a general authorization described in
subparagraph (E) of paragraph (1) and that vehicle is unlawfully parked within 15 feet of a fire
hydrant or in a fire lane, or in a manner that interferes with an entrance to, or exit from, the
private property, the towing company shall take, prior to the removal of that vehicle, a
photograph of the vehicle that clearly indicates that parking violation. Prior to accepting
payment, the towing company shall keep one copy of the photograph taken pursuant to this
paragraph, and shall present that photograph and provide, without charge, a photocopy to the
owner or an agent of the owner, when that person claims the vehicle.
(3) A towing company shall maintain the original written authorization, or the general
authorization described in subparagraph (E) of paragraph (1) and the photograph of the violation,
required pursuant to this section, and any written requests from a tenant to the property owner or
owner’s agent required by subparagraph (A) of paragraph (1), for a period of three years and
shall make them available for inspection and copying within 24 hours of a request without a
warrant to law enforcement, the Attorney General, district attorney, or city attorney.
(4) A person who violates this subdivision is guilty of a misdemeanor, punishable by a fine of
not more than two thousand five hundred dollars ($2,500), or by imprisonment in a county jail
for not more than three months, or by both that fine and imprisonment.
(5) A person who violates this subdivision is civilly liable to the owner of the vehicle or
his or her agent for four times the amount of the towing and storage charges.
(m) (1) A towing company that removes a vehicle from private property under this section shall
notify the local law enforcement agency of that tow after the vehicle is removed from the private
property and is in transit.
(2) A towing company is guilty of a misdemeanor if the towing company fails to provide
the notification required under paragraph (1) within 60 minutes after the vehicle is removed from
the private property and is in transit or 15 minutes after arriving at the storage facility, whichever
time is less.
(3) A towing company that does not provide the notification under paragraph (1) within
30 minutes after the vehicle is removed from the private property and is in transit is civilly liable
to the registered owner of the vehicle, or the person who tenders the fees, for three times the
amount of the towing and storage charges.
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(4) If notification is impracticable, the times for notification, as required pursuant to
paragraphs (2) and (3), shall be tolled for the time period that notification is impracticable. This
paragraph is an affirmative defense.
(n) A vehicle removed from private property pursuant to this section shall be stored in a
facility that meets all of the following requirements:
(1) (A) Is located within a 10-mile radius of the property from where the vehicle was
removed.
(B) The 10-mile radius requirement of subparagraph (A) does not apply if a towing
company has prior general written approval from the law enforcement agency that exercises
primary jurisdiction in the city in which is located the private property from which the vehicle
was removed, or if the private property is not located within a city, then the law enforcement
agency that exercises primary jurisdiction in the county in which is located the private property.
(2) (A) Remains open during normal business hours and releases vehicles after normal
business hours.
(B) A gate fee may be charged for releasing a vehicle after normal business hours,
weekends, and state holidays. However, the maximum hourly charge for releasing a vehicle after
normal business hours shall be one-half of the hourly tow rate charged for initially towing the
vehicle, or less.
(C) Notwithstanding any other provision of law and for purposes of this paragraph,
“normal business hours” are Monday to Friday, inclusive, from 8 a.m. to 5 p.m., inclusive,
except state holidays.
(3) Has a public pay telephone in the office area that is open and accessible to the public.
(o) (1) It is the intent of the Legislature in the adoption of subdivision (k) to assist vehicle
owners or their agents by, among other things, allowing payment by credit cards for towing and
storage services, thereby expediting the recovery of towed vehicles and concurrently promoting
the safety and welfare of the public.
(2) It is the intent of the Legislature in the adoption of subdivision (l) to further the safety
of the general public by ensuring that a private property owner or lessee has provided his or her
authorization for the removal of a vehicle from his or her property, thereby promoting the safety
of those persons involved in ordering the removal of the vehicle as well as those persons
removing, towing, and storing the vehicle.
(3) It is the intent of the Legislature in the adoption of subdivision (g) to promote the
safety of the general public by requiring towing companies to unconditionally release a vehicle
that is not lawfully in their possession, thereby avoiding the likelihood of dangerous and violent
confrontation and physical injury to vehicle owners and towing operators, the stranding of
vehicle owners and their passengers at a dangerous time and location, and impeding expedited
vehicle recovery, without wasting law enforcement’s limited resources.
(p) The remedies, sanctions, restrictions, and procedures provided in this section are not
exclusive and are in addition to other remedies, sanctions, restrictions, or procedures that may be
provided in other provisions of law, including, but not limited to, those that are provided in
Sections 12110 and 34660.
(q) A vehicle removed and stored pursuant to this section shall be released by the law
enforcement agency, impounding agency, or person in possession of the vehicle, or any person
acting on behalf of them, to the legal owner or the legal owner’s agent upon presentation of the
assignment, as defined in subdivision (b) of Section 7500.1 of the Business and Professions
Code; a release from the one responsible governmental agency, only if required by the agency; a
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government-issued photographic identification card; and any one of the following as determined
by the legal owner or the legal owner’s agent: a certificate of repossession for the vehicle, a
security agreement for the vehicle, or title, whether paper or electronic, showing proof of legal
ownership for the vehicle. Any documents presented may be originals, photocopies, or facsimile
copies, or may be transmitted electronically. The storage facility shall not require any documents
to be notarized. The storage facility may require the agent of the legal owner to produce a
photocopy or facsimile copy of its repossession agency license or registration issued pursuant to
Chapter 11 (commencing with Section 7500) of Division 3 of the Business and Professions
Code, or to demonstrate, to the satisfaction of the storage facility, that the agent is exempt from
licensure pursuant to Section 7500.2 or 7500.3 of the Business and Professions Code.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS
The Problem: Current law has attempted to address the many issues that Californians face when
their car is legally or illegally towed. One problem is that curbs can be painted red by landlords
without approval from the city, and cars can then be towed on that basis. Similarly, signs can be
placed even after a car is parked, which can lead to cars being towed unnecessarily. Storage
yards where vehicles are towed often charge exorbitant rates, especially when compared with
nearby parking lots. One study found that the rates varied between 2.2 – 12.1 times the cost of
nearby lots, and could charge a minimum of $400-$600 for a vehicle stored for three days. This
is especially consequential for low income individuals, where the cost to retrieve a towed vehicle
can be out of reach. This can lead to loss of the vehicle or employment, loss of access to
education and medical care, and for some, loss of their shelter.
The Solution: To help avoid cars being towed improperly, Vehicle Code Section 22658 should
be amended to ensure sufficient notice has been given to drivers who park their cars before their
cars are towed.
CURRENT OR PRIOR RELATED LEGISLATION
None.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Ryan Dean, Umberg Zipser LLP, 1920 Main
Street, Suite 750, Irvine, CA 92614. Phone: 949-679-0052. Fax: 949-679-0461;
rdean@umbergzipser.com
RESPONSIBLE FLOOR DELEGATE: Ryan Dean
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RESOLUTION 11-05-2020
DIGEST
New Vehicle Registration: Only Register New Zero Emission Vehicles Starting in 2033
Adds Vehicle Code section 4150.8 to require that new vehicle registrations with the DMV must
be zero emission vehicles starting in 2033, with specified exceptions.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution adds Vehicle Code section 4150.8 to require that new vehicle registrations with
the DMV must be zero emission vehicles starting in 2033, with specified exceptions. This
resolution should be disapproved because there does not appear to be any evidence showing that
zero emission vehicle (ZEV) technology will advance sufficiently and that there will be
sufficient levels of charging stations in California by 2033 to make ZEVs practical for all new
car buyers by the proposed implementation date.
Currently, there are no restrictions on the registration of new vehicles based on the type of power
plant, be it gasoline powered, diesel powered, natural gas powered, propane gas powered, hybrid
powered, hydrogen fuel cell powered, or electric powered. (See Veh. Code, § 4150 et seq.)
Instead, the state offers various tax rebates and incentives to encourage ZEV purchases. (See
https://www.electricforall.org/rebates-incentives for a list of California and federal tax rebates
and incentives available by zip code.) These incentives are intended to encourage the purchase
of ZEVs as a means of California meeting its adopted target goals for statewide greenhouse gas
emission reductions. (See Health & Saf. Code, § 38500 et seq. [California Global Warming
Solutions Act of 2006].) Specifically, as part of achieving greenhouse gas emission reduction
levels, California currently has a goal of reaching five million ZEVs on California roads by 2030
and 250,000 electric vehicle charging stations by 2025. (https://www.cpuc.ca.gov/zev/ [at Fast
Facts].)
This resolution would restrict new vehicle registration in California to allow registration only of
ZEVs starting in 2033. Commercial vehicles with a gross vehicle weight rating of 10,001
pounds or more would be exempted from this limitation. Original registration of a foreign
vehicle would also be exempted if the registered owner is the same person on the foreign
certificate of title. Finally, implementation would have to be in compliance with federal law.
While the resolution identifies several countries that have adopted proposed bans on the sale of
fossil-fuel vehicles, with implementation dates between 2025 and 2040, there is no evidence
showing that California is in a position to make only new ZEV car sales practical by the
proposed target date of 2033. There are several key factors currently limiting the feasibility of
ZEVs for most Californians – cost, round-trip mileage per charge, and availability of charging
stations. (See https://opr.ca.gov/docs/Governors_Office_ZEV_Action_Plan_(02-13).pdf at p. 6.)
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No evidence suggests that those core factors can be adequately addressed by the proposed
implementation date.
This resolution also fails to account for the fact that all-electric ZEVs may not be practical for
commuters with long distance travel, or those who work in sales and are required to travel long
distances, even with some of the more expensive ZEV models purporting to have 300-360 mile
per charge range estimates. California has some of the longest commute time and distances in
the nation. (See, e.g., https://www.cnbc.com/2019/02/06/commutes-in-this-california-city-arethe-longest-in-the-us.html [estimating nationwide 1:36 commuters is a super commuter travelling
more than 90 minutes one way to work].)
This resolution is similar to Assembly Bill 1745 (2017-2018 Reg. Sess.) proposed by Assembly
Member Phil Ting in 2018, which had a proposed implementation date of 2040. Assembly Bill
1745 was withdrawn by the author before the first committee hearing. This suggests that a
proposed legislative change with an even earlier implementation date would surely fail in the
Legislature.
Therefore, this resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Vehicle Code section 4150.8 to read as follows:
1
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§ 4150.8
(a) On and after January 1, 2033, the Department of Motor Vehicles shall not accept an
application for original registration of a motor vehicle unless the vehicle is a zero emissions
vehicle.
(b) For purposes of this section, “zero emissions vehicle” means a vehicle that produces
zero exhaust emissions of any criteria pollutant or precursor pollutant, or greenhouse gas,
excluding emissions from air conditioning systems, under any possible operating modes or
conditions.
(c) This section does not apply to a commercial motor vehicle with a gross vehicle weight
rating of 10,001 pounds or more.
(d) This section does not apply to an original registration pursuant to Article 3
(commencing with Section 4300) if the registered owner is the same person on the foreign
certificate of title.
(e) This section shall be implemented in compliance with federal law.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
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STATEMENT OF REASONS
The Problem: Among scientists, there is no serious dispute. Climate change is the existential
threat of our time. Once upon a time, the chief carbon polluters were power plants. Now it is the
transportation sector, by difference of over a hundred million tons of carbon annually. Within the
transportation sector, the “light-duty vehicles” we drive every day - cars, light-trucks, and SUVs
- are by far the largest category of polluters, producing nearly 60% of all vehicular
greenhouse emissions.
The Solution: Some countries have taken the threat seriously and are marching quickly toward a
solution. Sweden and Demark, for example, have banned the sale of all fossil-fuel based cars by
2030. Norway is doing one better, phasing them out by 2025. In fact, thirteen countries and over
a dozen cities around the world have set bans on the sale of gasoline burning passenger cars,
including the United Kingdom (2035), the Netherlands (2030), Iceland (2030), Ireland (2030),
Slovenia (2030), France (2040), Sri Lanka (2040), and China (no hard date set). In California we
have made strides of our own. Governor Brown committed the state to putting 5 million zero
emission vehicles (principally, electric vehicles) on the roads by 2030. Governor Newsom
banned any state purchases of gasoline powered cars starting in 2020. The beauty of transitioning
to EVs is that these vehicles will emit less and less greenhouse gas over time as the source
of their locomotion—the California power grid—transitions toward zero carbon. See Cal. Pub.
Util. Code §§ 399.11, 454.53 (mandating 50% of power to be generated by zero-carbon
renewables by 2026, 60% by 2030, and 100% by 2045). Finally, even setting aside the
environmental argument, there is a simple business reason for making this transition to zero
emission vehicles. The shift in technology is coming. The early adopters stand to generate
enormous wealth as the rest of the world catches up. This has always been California’s legacy, to
be on the vanguard of paradigm shifting technologies, and then incubate and exploit those
industries before anyone else. As in other high technologies, California is poised to lead the
way and generate fortunes in the doing.
CURRENT OR PRIOR RELATED LEGISLATION
This resolution was proposed by Assembly Member Phil Ting in 2017 as AB 1745.
IMPACT STATEMENT
This resolution may require related amendments to the California Code of Regulations.
AUTHOR AND/OR PERMANENT CONTACT: B. Douglas Robbins, TONG ROBBINS
LLP, 1650 Borel Pl., Suite 123, San Mateo, CA 94402; tel: 650.240.2404 x101;
drobbins@tongrobbins.com.
RESPONSIBLE FLOOR DELEGATE: B. Douglas Robbins
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RESOLUTION 11-06-2020
DIGEST
Clean Air: Incentives to Convert High-Emission Vehicles to Zero-Emission Vehicles
Amends Health and Safety Code sections 44124.5 and 44125 to provide a program that offers
financial incentives to residents who convert high-polluter vehicles into zero-emission vehicles
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Health and Safety Code sections 44124.5 and 44125 to provide a
program that offers financial incentives to residents who convert high-polluter vehicles into zeroemission vehicles. This resolution should be approved in principle because the resolution
expands existing legislation to repurpose high-polluter vehicles by converting them to zero
emission vehicles, which will further the goal of the original legislation.
Existing law instructs the California Air Resources Board (CARB) to create a program that
provides compensation for residents who retire high-polluter passenger vehicles. (Health & Saf.
Code, § 44125.) California also allows owners to register and drive vehicles converted to zeroemission vehicles within the state. (Dept. Consumer Affairs, Bureau of Automotive Repair,
Smog Check Reference Guide 2019 (October 23, 2019), p.45, appen. D.) However, existing law
does not provide any compensation for converting high-polluter vehicles into zero-emission
vehicles, rather than simply scrapping them.
This resolution seeks to amend Vehicle Code section 44125 to instruct CARB to expand its
existing program to also provide incentives for those who convert or have converted a highpolluter passenger vehicle into a zero-emission vehicle. The resolution makes necessary
conforming changes to Vehicle Code section 44124.5.
This resolution should be approved in principle because the amendments offer another avenue
for reducing air pollution in California, while also recycling or repurposing older vehicles having
internal combustion engines. In addition to high-polluter vehicles, this resolution would expand
those vehicles that can be converted to also include high-emission vehicles, such as diesel
vehicles and vehicles having an EPA fuel economy lower than twenty miles per gallon. The
amendments may also help to spur demand for batteries and other components required for zeroemission vehicles, with the goal of increasing supply of those components while reducing their
cost. Although there is concern for potential abuse of the program, the likelihood for abuse is
curtailed by the requirement that converted vehicles must first be certified by a Bureau of
Automotive Repair Referee before receiving an incentive. (Health & Saf. Code, § 44125, subd.
(e)(2)(E).)
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This resolution aligns with the state’s goals of reducing vehicle emissions, and aligns with the
goals of CARB which recently adopted a new rule requiring every new commercial truck sold in
California to be zero-emission by 2045. (CARB, California Takes Bold Step to Reduce Truck
Pollution (June 25, 2020) <https://ww2.arb.ca.gov/news/california-takes-bold-step-reduce-truckpollution> [as of June 29, 2020].)
This resolution will likely require additional funding for the Clean Cars 4 All and Enhanced
Fleet Modernization Program, as the number of qualifying vehicles will likely be increased over
time from what would otherwise be available.
This resolution is similar to Assembly Bill 2766 (Gray) (2019-2020 Reg. Sess.), which seeks to
increase compensation incentives by 50% if the recipient is a super commuter and replaced a
vehicle with a zero-emission vehicle. (Assem. Bill No. 2766 (2019-2020 Reg. Sess.) as
introduced Feb. 20, 2020.) Super commuter is defined as a person who drives an eligible vehicle
at least 50 miles one way to the person’s worksite at least four times per week, or who drove an
eligible vehicle at least 25,000 miles per year for at least the last two years. (Id.) Assembly Bill
No. 2766 was referred to the Committee on Transportation on March 2, 2020 to await further
action.
Therefore, this resolution should be approved in principle.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend at Health & Safety Code sections 44124.5 and 44125, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20

§ 44124.5
(a) The Clean Cars 4 All Program is hereby established and is to be administered by the
state board to focus on achieving reductions in the emissions of greenhouse gases, improvements
in air quality, and benefits to low-income state residents through the scrapping of high-polluter
motor vehicles (the “scrap only program”), through the replacement of high-polluter motor
vehicles with new or used zero-emission vehicles (the “scrap and replace program”), through the
conversion of fossil fuel burning vehicles to zero-emission vehicles (the “conversion vehicle
program”), or through a mobility option.
(b) Beginning in the 2018-19 fiscal year, and every fiscal year thereafter, the state board
shall set specific, measurable goals for the replacement of passenger vehicles and light- and
medium-duty trucks that are high polluters.
(c) The state board shall take steps to meet the goals set forth pursuant to subdivision (b).
The steps shall include, but need not be limited to, updating the guidelines for Clean Cars 4 All
and the Enhanced Fleet Modernization Program no later than January 1, 2022.
(d) The regulation implementing this section shall ensure all of the following:
(1) Where applicable, there is improved coordination, integration, and partnerships with
other programs that target disadvantaged communities and receive moneys from the Greenhouse
Gas Reduction Fund, created pursuant to Section 16428.8 of the Government Code.
(2) The replacement or a mobility option is consistent with paragraph (6) of subdivision
(d) of Section 44125.
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21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66

(3) Provisions enhance the prescreening of applicants to Clean Cars 4 All, if determined
by the state board to be appropriate.
§ 44125
(a)(1) No later than July 1, 2009, the state board, in consultation with the bureau, shall
adopt a program to commence on January 1, 2010, that allows for the voluntary retirement of
passenger vehicles and light-duty and medium-duty trucks that are high polluters. The program
shall be administered by the bureau pursuant to guidelines adopted by the state board.
(2) No later than July 1, 2019, the state board shall update the guidelines for the program
established pursuant to this subdivision to make applicable to light-duty pickup trucks the same
standard for miles per gallon that is applicable to minivans. This subdivision shall apply to only
purchasers who are retiring a light-duty pickup truck.
(3) No later than January 1, 2022, the state board shall update the guidelines for the
program to include a conversion vehicle program as authorized by subsection (e), below.
(b) Beginning in the 2018-19 fiscal year, and every fiscal year thereafter, the state board,
in consultation with the bureau, shall set specific, measurable goals for the retirement scrapping
or conversion of passenger vehicles and light- and medium-duty trucks that are high polluters.
(c)(1) The state board, in consultation with the bureau, shall take steps to meet the goals
set forth pursuant to subdivision (b). The steps shall include, but need not be limited to, updating
the guidelines for both the program and Clean Cars 4 All no later than January 1, 2022.
(2) The program shall continue to be administered by the bureau pursuant to guidelines
adopted by the state board.
(d) The guidelines for the scrap only program, for the scrap and replace program, and the
mobility option (referred to collectively as the “scrap programs”) shall ensure all of the
following:
(1) Vehicles retired pursuant to the scrap programs are permanently removed from
operation and retired at a dismantler under contract with the bureau.
(2) Districts retain their authority to administer vehicle retirement programs otherwise
authorized by law.
(3) The scrap programs are available for high-polluter passenger vehicles and light-duty
and medium-duty trucks that have been continuously registered in California for two years prior
to acceptance into the scrap programs or otherwise proven to have been driven primarily in
California for the last two years and have not been registered in another state or country in the
last two years. The guidelines may require a vehicle to take, complete, or pass a smog check
inspection.
(4) The scrap programs are focused where the greatest air quality impact can be
identified.
(5) The scrap programs are focused on achieving improvements to air quality and
benefits to low-income state residents through the retirement of high-polluter passenger motor
vehicles owned by low-income state residents.
(6)(A) Compensation for scrapped vehicles is at least one two thousand five hundred
dollars ($12,500) for a low-income motor vehicle owner and not more than one thousand dollars
($1,000) for all other motor vehicle owners.
(B) Replacement or a mobility option may be an option for all motor vehicle owners and
may be in addition to compensation for vehicles scrapped pursuant to subparagraph (A). For
low-income motor vehicle owners, compensation toward a replacement vehicle or mobility
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option shall be no less than two thousand five hundred dollars ($2,500). Compensation toward a
replacement vehicle for all other motor vehicle owners shall not exceed compensation for lowincome motor vehicle owners.
(C) Compensation for either scrapped or replacement vehicles or a mobility option for
low-income motor vehicle owners may be increased as necessary to maximize the air quality
benefits of the scrap programs while also ensuring participation by low-income motor vehicle
owners. Increases in compensation amounts may be based on factors, including, but not limited
to, the age of the retired or replaced vehicle, the emissions benefits of the retired or replaced
vehicle, the emissions impact of any replacement vehicle, participation by low-income motor
vehicle owners, and the location of the vehicle in an area of the state with the poorest air quality.
(7) Cost-effectiveness and impacts on disadvantaged and low-income populations are
considered. Scrap program eligibility may be limited on the basis of income to ensure the scrap
programs adequately serves persons of low or moderate income.
(8) Provisions coordinate the vehicle retirement and replacement and mobility option
components of the scrap programs with the vehicle retirement component of the bureau's
Consumer Assistance Program, established pursuant to other provisions of this chapter, and
Clean Cars 4 All to ensure vehicle owners participate in the appropriate scrap program to
maximize participation and emissions reductions.
(9) Where applicable, there is improved coordination, integration, and partnerships with
other programs that target disadvantaged communities and receive moneys from the Greenhouse
Gas Reduction Fund, created pursuant to Section 16428.8 of the Government Code.
(10) Provisions enhance the prescreening of applicants to the scrap programs, if
determined by the state board to be appropriate.
(11) Specific steps ensure the vehicle replacement and mobility option component of the
scrap programs is are available in areas designated as federal extreme nonattainment.
(12) A requirement that vehicles eligible for retirement have sufficient remaining life.
Demonstration of sufficient remaining life may include proof of current registration, completing
a recent smog check inspection, or completing another test similar to a smog check inspection.
(e) The guidelines for the implementation of the conversion vehicle program shall ensure
all of the following:
(1) A vehicle shall qualify for the conversion vehicle program if and only if, prior to
conversion, the vehicle meets all of the following criteria:
(A) A high-polluting vehicle, or a diesel vehicle, or a vehicle that fails to meet or exceed
a USEPA combined fuel economy rating of twenty (20) miles per gallon; and
(B) A functional vehicle that has sufficient remaining useful life; and
(C) A vehicle with a gross vehicle weight rating of 10,000 pounds or less; and
(D) A passenger vehicle, truck, sport utility vehicle, or van; and
(E) A vehicle that either (1) meets the DMV requirements as specified in sections
3394.4(b)(6)(C) and 3394.4(b)(6)(D) of Title 16 of Division 33, Article 11 of the California
Code of Regulations or (2) has been operated in California for the last two years, regardless of
registration status, regardless of whether operation occurred on road or off road, regardless of
whether operation occurred on private or public roads, and not registered in any other state or
country in the last two years; and
(F) A vehicle propelled by a fossil fuel burning internal combustion engine;
(G) A vehicle not classified as an ineligible vehicle under sections 2625 of Title 13 of
Division 3, Article 2, and 2636 of Title 13 of Division 3, Article 3 of the California Code of
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Regulations. But regardless of the ineligible vehicle classifications, no vehicle shall be ineligible
simply on the basis that it is owned and/or registered to a non-profit organization or business.
(2) A vehicle shall qualify for the conversion vehicle program if and only if, after
conversion, the vehicle meets all of the following criteria:
(A) The vehicle is classified as a “Zero-Emission Vehicle” under section 2621 of Title 13
of Division 3, Article 2 of the California Code of Regulations; and
(B) The conversion work was performed in the state of California; and
(C) The conversion work was performed by, or supervised by, a mechanic or technician
licensed to perform said automotive work in California; and
(D) The vehicle’s previously installed fossil fuel engine, exhaust, fuel system, and
evaporative system has been removed from the vehicle and surrendered to an authorized Bureau
of Automotive Repair dismantler for destruction—and not for rebuild nor resale; and
(E) The converted zero emission vehicle passes engine change inspection by a Bureau of
Automotive Repair Referee, receiving and displaying a BAR Referee Label inside its engine bay.
(3) A participant shall be eligible to receive compensation under the conversion vehicle
program if and only if the participant meets all of the following criteria:
(A) The participant purchases or leases a conversion vehicle from a party having
performed the conversion by a licensed mechanic in state; and
(B) The participant’s household income equals 400% of the federal poverty level or less.
(4) Upon having satisfied the criteria set-out in this sub-section for the conversion of a
qualifying fossil fuel powered vehicle into a qualifying zero emission vehicle, purchased or
leased by an eligible participant, compensation shall be as follows:
(A) Minimum payment of $9500 to eligible participants with household income less than
or equal to 225% of the federal poverty level.
(B) Minimum payment of $7500 to eligible participants with household income greater
than 225% of the federal poverty level and less than or equal to 300% of the federal poverty
level.
(C) Minimum payment of $5500 to eligible participants with household income greater
than 300% of the federal poverty level and less than or equal to 400% of the federal poverty
level.
(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS
The Problem: Among scientists, there is no serious dispute. Climate change is the existential
threat of our time. While brand new electric vehicles (“EVs”) help to mitigate climate change,
the solution they offer is less than optimal.
First, brand new EVs release all kinds of pollution into the atmosphere, dumping some
8.8 tons of CO2 through their manufacture alone.
Second, EV implementation by new car sales is far too slow. Even if by magical fiat we
could mandate that starting tomorrow, every new car sold in America was powered by battery
electricity, it would still take some eighteen years before HALF of the cars on the road stopped
spewing carbon from the tailpipe.
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And this exposes the dirty little secret of new electric vehicles. Electrics are wonderful.
They prevent the climate change problem from getting worse. But they do not make the problem
better. This is because putting an additional new EV on the road does not necessarily take a gas
burner off the road.
The Solution: In many ways, retrofitting a gas powered vehicle with an electric motor is a
superior option to purchasing new. Conversion vehicles are less expensive to build, produce less
carbon as compared to new manufacture, and can permanently decommission a commensurate
number of carbon-spewing engines.
In the status quo, the conversion industry focuses on expensive retrofits for classic
Volkswagens (www.evwest.com), Porsches (zelectricmotors.com), Fiats (roadstersalon.com/),
and exotic vehicles in need of powerful zero-emission drivetrains (electricgt.com/). But we can
jumpstart this industry for the entire market by offering state incentives that encourages these
and other garages to set up laboratories focusing on inexpensive conversions for low-income
consumers.
Here’s how the program would work:
First, a licensed shop retrofits a high polluting vehicle. The hundreds of thousands of VW
Golf 2.0 TDIs, sequestered due to the dieselgate scandal might be good start. The gas engine is
destroyed as part of the conversion.
Second the conversion passes a motor replacement inspection by a BAR Referee.
Third, an eligible participant earning 400% or less of the federal poverty level, purchases
or leases the converted EV, receiving a rebate from $5500 to $9500—offsetting the market
distorting effects of the federal tax refunds and state CVRP rebates that BMW and Audi
consumers receive when purchasing their new luxury EVs.
Through trial and error, these conversion shops will discover efficiencies by focusing
their retrofits on limited makes and models, utilizing bulk-purchased powertrains, and enjoying
ever-declining battery costs. Unlike the used car market which only offers silly looking EVs for
tree-hugging liberals—e.g., the bug-eyed Nissan Leaf, the tiny Fiat 500e, and the absurdist
Mitsubishi i-MiEV—conversion vehicles can offer real Americans the vehicles they really need,
namely mini-vans and trucks. Minivans and trucks are virtually non-existent on the used EV
market.
Once the conversion industry has cracked these market efficiencies, it can unleash
conversion technology for the benefit of all Californians, deleting the most egregious polluters,
and generating in-state wealth—and jobs—for a brand new industry serving the entire country.

IMPACT STATEMENT
This resolution may require related amendments to the California Code of Regulations. Like the
two other programs controlled by these statutes, the Scrap Only Program and the Scrap and
Replace Program, the Conversion Program offered here provides a basic outline from which the
appropriate agencies, principally the California Air Resources Board, is instructed to develop
further regulations. Like the Scrap Only and the Scrap and Replace Programs, the Conversion
Program shall be offered and ultimately administered by the state’s various regional air quality
boards. Although no party has conducted an impact assessment of the Conversion Vehicle
Program, assessments have been conducted by the California Air Resources Board for the Scrap
only and the Scrap and Replace programs. See State of California, Air Resources Board, Staff
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Report: Initial Statement Of Reasons (June 5, 2018), https://www.arb.ca.gov/regact/2018/
cc4a18/isor.pdf?_ga=2.127895183.302002278.1581552460-339850345.1574356417.
CURRENT OR PRIOR RELATED LEGISLATION
Much of the technical language in this resolution has been adopted from regulations
implemented by the California Air Resources Board (“CARB”). See Cal. Code Regs. tit. 13, §§
2620 – 2629.5 (setting out regulations for the Enhanced Fleet Modernization Program); Cal.
Code Regs. tit. 13, §§ 2630 – 2639.5 (setting out regulations for the Clean Cars 4 All Program).
AUTHOR AND/OR PERMANENT CONTACT:
B. Douglas Robbins, TONG ROBBINS LLP, 1650 Borel Pl., Suite 123, San Mateo, CA 94402;
tel: 650.240.2404 x101; drobbins@tongrobbins.com.
RESPONSIBLE FLOOR DELEGATE: B. Douglas Robbins
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RESOLUTION LF-01-2020
DIGEST
Theft: Effect of Declaration of Emergency on Penalties for Burglary and Theft
Amends Penal Code section 463 to provide that in a state of emergency, the increased penalties
for burglary and theft shall only apply if the offense relates to the emergency.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 463 to provide that in a state of emergency, the
increased penalties for burglary and theft shall only apply if the offense relates to the emergency.
This resolution should be approved in principle because a declaration of emergency should not
increase the penalty for an offense that was not motivated or facilitated by the conditions arising
from the emergency.
Under current law, under normal circumstances, second degree burglary and grand theft are
punishable by imprisonment of not more than one (1) year, or the specified terms of
imprisonment set forth in Penal Code, section 1170, subdivision (h). (Pen. Code, §§ 459, 461,
487, 487a, subd. (a), 489 [emphasis added].) Petty theft is punishable by a fine not exceeding
$1,000.00, imprisonment of not more than six (6) months, or both. (Pen. Code, §§ 488, 490
[emphasis added].)
However, under current law, if an emergency is declared by a “state of emergency,” a “local
emergency,” or an “evacuation order,” then second degree burglary and grand theft shall be
charged as “looting” and punishable by one year imprisonment, or the specified terms of
imprisonment set forth in Penal Code section 1170, subdivision (h). (Pen. Code, § 463, subds. (a)
and (b).) Petty theft is punishable by six months imprisonment. (Pen. Code, § 463, subd. (c).)
Additionally, even if probation is granted for burglary and grand theft, the current law mandates
a one year jail sentence for a felony conviction, or 180 days in jail for a misdemeanor conviction,
unless the court specifies circumstances showing that the interest of justice would best be served
by reducing or eliminating that imprisonment during probation. (Pen. Code, § 463, subds. (a),
(b).) Similarly, probation for petty theft requires a 90-day jail sentence, unless the court specifies
circumstances showing that the interest of justice would best be served by reducing or
eliminating that imprisonment during probation. (Pen. Code, § 463, subd. (c).)
These increased penalties apply regardless of whether or not the offense was related to the
declared emergency. For instance, if a state of emergency is in place, then both the theft of makeup from a well-staffed department store in a part of the county minimally impacted by the
emergency, and the theft of goods from a jewelry store forced to close in the midst of a riot that
gave rise to the state of emergency, would be subject to increased penalties.
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This resolution would require that increased penalties only apply if the offense was motivated or
facilitated by conditions arising from the declared emergency. Therefore, to get the increased
penalties, the prosecutor would have to prove a nexus between the state of emergency and the
offense. Requiring such a nexus would help ensure that the punishment fits the crime; persons
who take advantage of an emergency to harm others made vulnerable by that emergency are
subject to increased penalties, while persons whose misconduct is unrelated to the emergency are
penalized just as they would be if their actions had occurred without the emergency.
Therefore, this resolution should be approved in principle.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 463, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

§ 463
(a) Every person who violates Section 459, punishable as a second-degree burglary
pursuant to subdivision (b) of Section 461, during and within an affected county in a “state of
emergency” or a “local emergency,” where the offense is motivated or facilitated by conditions
arising from the emergency, or under an “evacuation order,” resulting from an earthquake, fire,
flood, riot, or other natural or manmade disaster shall be guilty of the crime of looting,
punishable by imprisonment in a county jail for one year or pursuant to subdivision (h) of
Section 1170. Any person convicted under this subdivision who is eligible for probation and who
is granted probation shall, as a condition thereof, be confined in a county jail for at least 180
days, except that the court may, in the case where the interest of justice would best be served,
reduce or eliminate that mandatory jail sentence, if the court specifies on the record and enters
into the minutes the circumstances indicating that the interest of justice would best be served by
that disposition. In addition to whatever custody is ordered, the court, in its discretion, may
require any person granted probation following conviction under this subdivision to serve up to
240 hours of community service in any program deemed appropriate by the court, including any
program created to rebuild the community.
For purposes of this subdivision, the fact that the structure entered has been damaged by
the earthquake, fire, flood, or other natural or manmade disaster shall not, in and of itself,
preclude conviction.
(b) Every person who commits the crime of grand theft, as defined in Section 487 or
subdivision (a) of Section 487a, except grand theft of a firearm, during and within an affected
county in a “state of emergency” or a “local emergency,” where the offense is motivated or
facilitated by conditions arising from the emergency, or under an “evacuation order,” resulting
from an earthquake, fire, flood, riot, or other natural or unnatural disaster shall be guilty of the
crime of looting, punishable by imprisonment in a county jail for one year or pursuant to
subdivision (h) of Section 1170. Every person who commits the crime of grand theft of a firearm,
as defined in Section 487, during and within an affected county in a “state of emergency” or a
“local emergency” resulting from an earthquake, fire, flood, riot, or other natural or unnatural
disaster shall be guilty of the crime of looting, punishable by imprisonment in the state prison, as
set forth in subdivision (a) of Section 489. Any person convicted under this subdivision who is
eligible for probation and who is granted probation shall, as a condition thereof, be confined in a
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county jail for at least 180 days, except that the court may, in the case where the interest of
justice would best be served, reduce or eliminate that mandatory jail sentence, if the court
specifies on the record and enters into the minutes the circumstances indicating that the interest
of justice would best be served by that disposition. In addition to whatever custody is ordered,
the court, in its discretion, may require any person granted probation following conviction under
this subdivision to serve up to 160 hours of community service in any program deemed
appropriate by the court, including any program created to rebuild the community.
(c) Every person who commits the crime of petty theft, as defined in Section 488, during
and within an affected county in a “state of emergency” or a “local emergency,” where the
offense is motivated or facilitated by conditions arising from the emergency, or under an
“evacuation order,” resulting from an earthquake, fire, flood, riot, or other natural or manmade
disaster shall be guilty of a misdemeanor, punishable by imprisonment in a county jail for six
months. Any person convicted under this subdivision who is eligible for probation and who is
granted probation shall, as a condition thereof, be confined in a county jail for at least 90 days,
except that the court may, in the case where the interest of justice would best be served, reduce
or eliminate that mandatory minimum jail sentence, if the court specifies on the record and enters
into the minutes the circumstances indicating that the interest of justice would best be served by
that disposition. In addition to whatever custody is ordered, the court, in its discretion, may
require any person granted probation following conviction under this subdivision to serve up to
80 hours of community service in any program deemed appropriate by the court, including any
program created to rebuild the community.
(d) (1) For purposes of this section, “state of emergency” means conditions that, by
reason of their magnitude, are, or are likely to be, beyond the control of the services, personnel,
equipment, and facilities of any single county, city and county, or city and require the combined
forces of a mutual aid region or regions to combat.
(2) For purposes of this section, “local emergency” means conditions that, by reason of
their magnitude, are, or are likely to be, beyond the control of the services, personnel, equipment,
and facilities of any single county, city and county, or city and require the combined forces of a
mutual aid region or regions to combat.
(3) For purposes of this section, a “state of emergency” shall exist from the time of the
proclamation of the condition of the emergency until terminated pursuant to Section 8629 of the
Government Code. For purposes of this section only, a “local emergency” shall exist from the
time of the proclamation of the condition of the emergency by the local governing body until
terminated pursuant to Section 8630 of the Government Code.
(4) For purposes of this section, “evacuation order” means an order from the Governor, or
a county sheriff, chief of police, or fire marshal, under which persons subject to the order are
required to relocate outside of the geographic area covered by the order due to an imminent
danger resulting from an earthquake, fire, flood, riot, or other natural or manmade disaster.
(5) Consensual entry into a commercial structure with the intent to commit a violation of
Section 470, 476, 476a, 484f, or 484g shall not be charged as a violation under this section.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Michael Fern, Nick Stewart-Oaten, Lara Kislinger, Frank Leidman, Darin
Wessel, Joel Douglas, Jeff Hayden, Jack Osborn, Matt Schechter, Ben Rudin
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STATEMENT OF REASONS
The Problem (including Existing Law): On March 4, 2020, Governor Newsom proclaimed a
state of emergency in California due to COVID-19. (See “Proclamation of a State of
Emergency,” https://www.gov.ca.gov/wp-content/uploads/2020/03/3.4.20-Coronavirus-SOEProclamation.pdf.) Pursuant to Penal Code section 463, upon a declared emergency, any seconddegree burglary or theft that occurs during and within an affected county may be charged as
“looting.” Conviction carries a jail sentence of at least 90 days for petty theft, or at least 180
days for burglary or grand theft, unless the court finds that imposition of the mandatory jail
sentence is not in the interest of justice. However, nothing in Section 463 requires proof of a
nexus between the emergency and the underlying offense. Thus, a second-degree burglary or
theft arising from circumstances unrelated to the emergency could still be charged as looting,
which seems contrary to the spirit of the statute.
The Solution: This resolution would require the prosecution to prove that a charge of looting
based on a declared emergency was motivated or “facilitated by conditions arising from the
emergency.” (See Fla. Stat. § 812.014, subd. (c).) “[C]ourts have upheld the validity of the use
of such statutory words as 'facilitate' against contentions that the words are unconstitutionally
vague.” (Kashani v. Tsann Kuen China Enterprise Co. (2004) 118 Cal.App.4th 531, 556.)
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
CURRENT OR PRIOR RELATED LEGISLATION
In 2018, Assembly Bill No. 3078 was enacted, applying Penal Code section 463 to include an
area under an evacuation order and for the underlying offense of petty theft.
AUTHOR AND/OR PERMANENT CONTACT:
Michael Fern, Los Angeles County District Attorney’s Office, 211 W. Temple St., Ste. 1000,
Los Angeles, CA 90012, (213) 257-2438, sclawyer@gmail.com
RESPONSIBLE FLOOR DELEGATE: Michael Fern
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