
01-01-2019  Page 1 of 4 
 

RESOLUTION 01-01-2019 
 
DIGEST 
Litigation Privilege: Divorce Proviso 
Amends Civil Code section 47 to eliminate the “divorce proviso” in its entirety so that parties in 
family law proceedings receive the same privilege afforded to other civil litigants. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 07-08-2018, which was disapproved. 
 
Reasons: 
This resolution amends Civil Code section 47 to eliminate the “divorce proviso” in its entirety so 
that parties in family law proceedings receive the same privilege afforded to other civil litigants. 
This resolution should be approved in principle because Civil Code section 47 pre-dates 
California’s “no fault” divorce scheme and the concerns which motivated the adoption of the 
divorce proviso are no longer viable.  
 
Originally adopted in 1927, Civil Code section 47, subdivision (b), provides that statements 
made during judicial proceedings are generally privileged and nonactionable, except for an 
“allegation or averment contained in any pleading or affidavit filed in an action for marital 
dissolution or legal separation made of or concerning a person by or against whom no 
affirmative relief is prayed in the action.” This marital dissolution exception is known as the 
“divorce proviso.” 
 
When the divorce proviso was originally adopted in 1927, the purpose was to avoid the potential 
coercive impact and reputational damage of unfounded allegations of adultery against third 
parties in divorce proceedings. (Friedman, Guarding Life’s Dark Secrets: Legal and Social 
Controls Over Reputation, Propriety, and Privacy (Stanford U. Press 2007) p. 290, n. 48.) 
However, this statutory concept pre-dates California’s shift to a “no fault” divorce, which was 
adopted by California in 1970.  
 
In a “no fault” divorce, allegations of fault are no longer admissible and allegations of adultery 
against third parties are irrelevant, except in the very limited circumstance of one spouse 
accusing the other spouse of unauthorized gifts of community property, which are typically 
alleged to have arisen as part of an affair. Also, approximately 70 to 80 percent of California 
family law litigants are self-represented and do not have the assistance of counsel to explain such 
concepts of defamation and the associated potential legal liability. Therefore, retaining the 
divorce proviso creates the potential for a legal hurdle for self-represented litigants, without any 
meaningful benefit to the process.   
 
Because the proposed resolution would delete the provision that limits the litigation privilege in 
dissolution proceedings, it should be approved in principle. 

 

1 of 506



01-01-2019  Page 2 of 4 
 

 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend section 47 of the Civil Code as follows:  
 
§47 1 
 A privileged publication or broadcast is one made: 2 
 (a) In the proper discharge of an official duty. 3 
 (b) In any (1) legislative proceeding, (2) judicial proceeding, (3) in any other official 4 
proceeding authorized by law, or (4) in the initiation or course of any other proceeding 5 
authorized by law and reviewable pursuant to Chapter 2 (commencing with Section 1084) of 6 
Title 1 of Part 3 of the Code of Civil Procedure, except as follows: 7 
 (1) An allegation or averment contained in any pleading or affidavit filed in an action for 8 
marital dissolution or legal separation made of or concerning a person by or against whom no 9 
affirmative relief is prayed in the action shall not be a privileged publication or broadcast as to 10 
the person making the allegation or averment within the meaning of this section unless the 11 
pleading is verified or affidavit sworn to, and is made without malice, by one having reasonable 12 
and probable cause for believing the truth of the allegation or averment and unless the allegation 13 
or averment is material and relevant to the issues in the action. 14 
 (12) This subdivision does not make privileged any communication made in furtherance 15 
of an act of intentional destruction or alteration of physical evidence undertaken for the purpose 16 
of depriving a party to litigation of the use of that evidence, whether or not the content of the 17 
communication is the subject of a subsequent publication or broadcast which is privileged 18 
pursuant to this section. As used in this paragraph, “physical evidence” means evidence specified 19 
in Section 250 of the Evidence Code or evidence that is property of any type specified in Chapter 20 
14 (commencing with Section 2031.010) of Title 4 of Part 4 of the Code of Civil Procedure. 21 
 (23) This subdivision does not make privileged any communication made in a judicial 22 
proceeding knowingly concealing the existence of an insurance policy or policies. 23 
 (34) A recorded lis pendens is not a privileged publication unless it identifies an action 24 
previously filed with a court of competent jurisdiction which affects the title or right of 25 
possession of real property, as authorized or required by law. 26 
 (c) In a communication, without malice, to a person interested therein, (1) by one who is 27 
also interested, or (2) by one who stands in such a relation to the person interested as to afford a 28 
reasonable ground for supposing the motive for the communication to be innocent, or (3) who is 29 
requested by the person interested to give the information. This subdivision applies to and 30 
includes a communication concerning the job performance or qualifications of an applicant for 31 
employment, based upon credible evidence, made without malice, by a current or former 32 
employer of the applicant to, and upon request of, one whom the employer reasonably believes is 33 
a prospective employer of the applicant. This subdivision authorizes a current or former 34 
employer, or the employer’s agent, to answer whether or not the employer would rehire a current 35 
or former employee. This subdivision shall not apply to a communication concerning the speech 36 
or activities of an applicant for employment if the speech or activities are constitutionally 37 
protected, or otherwise protected by Section 527.3 of the Code of Civil Procedure or any other 38 
provision of law. 39 
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 (d) (1) By a fair and true report in, or a communication to, a public journal, of (A) a 40 
judicial, (B) legislative, or (C) other public official proceeding, or (D) of anything said in the 41 
course thereof, or (E) of a verified charge or complaint made by any person to a public official, 42 
upon which complaint a warrant has been issued. 43 
  (2) Nothing in paragraph (1) shall make privileged any communication to a public 44 
journal that does any of the following: 45 
 (A) Violates Rule 5-120 of the State Bar Rules of Professional Conduct. 46 
 (B) Breaches a court order. 47 
 (C) Violates any requirement of confidentiality imposed by law. 48 
 (e) By a fair and true report of (1) the proceedings of a public meeting, if the meeting was 49 
lawfully convened for a lawful purpose and open to the public, or (2) the publication of the 50 
matter complained of was for the public benefit. 51 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
STATEMENT OF REASONS   
 
The Problem:  Civil Code section 47 creates a privilege for communications in the course of 
judicial proceedings. It was designed to avoid chilling a party’s constitutional right of free 
speech, and to ensure ability to pursue meritorious legal claims without fear of defamation suits.  
(Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1055–1056; Healthsmart Pacific, Inc. v. Kabateck 
(2016) 7 Cal.App.5th 416, 426-427.) In 1927, in connection with the “fault” divorce laws, the 
Legislature added the “divorce proviso” to section 47, providing a statement about third parties 
in divorce filings is not automatically privileged. That was because to obtain a divorce, a spouse 
had to allege and prove an affair, and name a third party. In 1970 California adopted no-fault 
divorce. A spouse no longer had to prove fault to divorce, only a general allegation of 
irreconcilable differences. Allegations of fault are inadmissible. The days of proving infidelity 
are long over. However, the divorce proviso has lingered in Civil Code section 47. Parties to a 
dissolution proceeding are thus not afforded the same privilege for speech in their pleadings as 
other civil litigants. This can create a chilling effect in pleadings, which does not exist in any 
other area of law. 
 
The Solution: To ensure equal protection of law and fairness to family law litigants, legislation is 
required to amend Section 47 to remove the divorce proviso. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Michelene Insalaco, Sucherman Insalaco 
LLP, 101 Mission Street, Suite 1640, San Francisco, CA 94102; (415) 357-
5050; mi@sucherman-insalaco.com.  
 
RESPONSIBLE FLOOR DELEGATE:  Michelene Insalaco 
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COUNTER ARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
 
FLEXCOM Approves in Principle this resolution. 
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RESOLUTION 01-02-2019 
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RESOLUTION 01-03-2019 
 
DIGEST 
Marital Dissolution: Required Service of Respondent’s Preliminary Declaration of Disclosure  
Amends Family Code section 2104 to provide for timely service of a preliminary declaration of 
disclosure if no response to a petition for dissolution or legal separation was filed.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Family Code section 2104 to provide for timely service of a preliminary 
declaration of disclosure if no response to a petition for dissolution or legal separation was 
filed. This resolution should be approved in principle because it eliminates an inconsistency in 
existing law regarding the timing of a respondent’s service of a preliminary declaration of 
disclosure. 
 
Preliminary declarations of disclosure are required in all California dissolution proceedings to 
ensure that both parties have all of the relevant information for giving their informed consent to 
an uncontested dissolution or legal separation. Properly prepared declarations of disclosure 
should indicate all assets, debts, income and expenses of the respective parties, both community 
and separate. Existing law requires that a party in a dissolution or legal separation proceeding 
serve their preliminary declaration of disclosure concurrently with their response to the petition, 
or within 60 days of filing the response to the petition. (Fam. Code, § 2104, subd. (f).)  
 
Consequently, the current statutory language ties a respondent’s obligation to serve their 
preliminary declaration of disclosure to the date the respondent files the response to the petition 
for dissolution or legal separation.  However, the statute does not set a deadline for serving a 
preliminary declaration when the respondent does not file a response to the petition.  This creates 
confusion because it suggests that a respondent has to file a preliminary declaration only if they 
respond to the petition.  This is inconsistent with Family Code section 2104, subdivision (a), 
which requires that “[e]xcept by court order for good cause…each party shall serve on the other 
party a preliminary declaration of disclosure.” 
 
Because many California dissolutions proceed as “hybrid defaults,” (a process by which the case 
can be resolved without a response ever being filed), tying the requirement for service of the 
preliminary declaration of disclosure to the filing of a response creates confusion. The 
requirement of a full disclosure of assets, debts, income, and expenses must be met in every case, 
regardless of whether a response is filed. The resolution improves existing law by clarifying that 
the requirement to file the declaration of disclosure exists, regardless of whether the respondent 
files a response.  
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Family Code section 2104 as follows: 

§2104 1 
(a) Except by court order for good cause, as provided in Section 2107, or when service of 2 

the preliminary declaration of disclosure is not required pursuant to Section 2110, in the time 3 
period set forth in subdivision (f), each party shall serve on the other party a preliminary 4 
declaration of disclosure, executed under penalty of perjury on a form prescribed by the Judicial 5 
Council. The commission of perjury on the preliminary declaration of disclosure may be grounds 6 
for setting aside the judgment, or any part or parts thereof, pursuant to Chapter 10 (commencing 7 
with Section 2120), in addition to any and all other remedies, civil or criminal, that otherwise are 8 
available under law for the commission of perjury. The preliminary declaration of disclosure 9 
shall include all tax returns filed by the declarant within the two years prior to the date that the 10 
party served the declaration. 11 
 (b) The preliminary declaration of disclosure shall not be filed with the court, except on 12 
court order. However, the parties shall file proof of service of the preliminary declaration of 13 
disclosure with the court. 14 
 (c) The preliminary declaration of disclosure shall set forth with sufficient particularity, 15 
that a person of reasonable and ordinary intelligence can ascertain, all of the following: 16 

(1) The identity of all assets in which the declarant has or may have an interest and all 17 
liabilities for which the declarant is or may be liable, regardless of the characterization of the 18 
asset or liability as community, quasi-community, or separate. 19 

(2) The declarant's percentage of ownership in each asset and percentage of obligation for 20 
each liability when property is not solely owned by one or both of the parties. The preliminary 21 
declaration may also set forth the declarant's characterization of each asset or liability. 22 
 (d) A declarant may amend his or her preliminary declaration of disclosure without leave 23 
of the court. Proof of service of any amendment shall be filed with the court. 24 
 (e) Along with the preliminary declaration of disclosure, each party shall provide the 25 
other party with a completed income and expense declaration unless an income and expense 26 
declaration has already been provided and is current and valid. 27 
 (f) The petitioner shall serve the other party with the preliminary declaration of disclosure 28 
either concurrently with the petition for dissolution or legal separation, or within 60 days of 29 
filing the petition. When a petitioner serves the summons and petition by publication or posting 30 
pursuant to court order and the respondent files a response prior to a default judgment being 31 
entered, the petitioner shall serve the other party with the preliminary declaration of disclosure 32 
within 30 days of the response being filed. The respondent shall serve the other party with the 33 
preliminary declaration of disclosure either concurrently with the response to the petition, or 34 
within 60 days of the deadline for filing the response, which is 30 days following service of the 35 
petition (pursuant to Family Code section 2020) unless the petition was served by posting or 36 
publication, regardless of whether respondent files a response to the petition. The time periods 37 
specified in this subdivision may be extended by written agreement of the parties or by court 38 
order.39 
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(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem: The current language in Section 2104(f) permits a Respondent to choose to not 
file a Response to the Petition and avoid the Preliminary Declaration of Disclosure 
requirements of 2104(a).  This loophole is inconsistent with the Legislature’s policy set forth in 
Section 2100(a): 
 

“It is the policy of the State of California (1) to marshal, preserve, and protect 
community and quasi-community assets and liabilities that exist at the date of 
separation so as to avoid dissipation of the community estate before 
distribution, (2) to ensure fair and sufficient child and spousal support awards, 
and (3) to achieve a division of community and quasi-community assets and 
liabilities on the dissolution or nullity of marriage or legal separation of the 
parties as provided under California law.” 
 

Family Code section 2104(f) was amended in 2012, effective on January 1, 2013, to 
include a deadline of 60 days from the date of the filing of the Petition for Petitioner’s 
PDOD and 60 days from the filing of the Response for Respondent’s PDOD.  
However, many dissolutions are uncontested where both parties participate but a 
Respondent may choose not to file a Response to the Petition. The current language of 
Section 2104(f) would permit a Respondent to avoid submitting a PDOD.   
 
The Solution: This proposed amendment to Family Code section 2104(f) would provide an 
explicit mechanism for a Petitioner in a family law action to obtain information from the 
Respondent about assets, debts, income, expenses, and legal fees incurred. Clear language in 
Section 2104(f) that is understandable by self-represented parties would further the public 
policy set forth in Section 2100. This amendment also would provide the basis for a Petitioner 
to enforce a request for a PDOD under Family Code section 2107. 
 
IMPACT STATEMENT 
This resolution does not affect any other law or statute. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Karine Cargo, Hersh Family Law Practice; 
456 Montgomery St., 17th Flr., San Francisco, CA 94104; (415) 788-
2200; kcargo@hflp.com. 
 
RESPONSIBLE FLOOR DELEGATE: Karine Cargo 
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COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
FLEXCOM 
 
FLEXCOM Approves in Principle this resolution. 
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RESOLUTION 01-04-2019 
 
DIGEST 
Child Support: Written Itemized Statement and Waiver of Reimbursement Rights  
Amends Family Code section 4063 to provide for a waiver of reimbursement rights unless the 
non-payor parent is provided with a written, itemized statement of the costs within 30 days.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 4063 to provide for a waiver of reimbursement 
rights unless the non-payor parent is provided with a written, itemized statement of the costs 
within 30 days. This resolution should be disapproved because it would create confusion as to 
which statutory provisions should be applied when a parent is requesting reimbursement for 
child support costs from the other parent. 
 
Family Code section 4063, subdivision (b), provides that for purposes of reimbursement for 
certain types of childcare expenses, a payor parent shall provide the non-payor parent with “an 
itemized statement” within “a reasonable time, but not more than 30 days after accruing the 
costs.” The proposed language in subdivision (c) restates the existing law in subdivision (b), but 
adds additional language, which includes: (1) a “written itemized statement of the costs within 
not more than 30 days” (emphasis added), and (2) mandatory waiver of the payor parent’s right 
of reimbursement if the written itemized statement is not provided to the non-payor parent within 
30 days.   
 
The proposed resolution does not delete the existing language in Family Code section 4063, 
subdivision (b), but restates the same language in subdivision (c) with additional requirements. 
This causes confusion as to whether or not a “written” itemized statement should be provided 
and, if not provided within 30 days of accrual or payment of the additional child support costs, 
be deemed waived.  Therefore, the resolution should be disapproved.  

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Family Code section 4063, to read as follows: 
 
§4063 1 

(a) When making an order pursuant to paragraph (2) of subdivision (a) of Section 4062, 2 
the court shall: 3 

(1) Advise each parent, in writing or on the record, of his or her rights and liabilities, 4 
including financial responsibilities. 5 
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(2) Include in its order the time period for a parent to reimburse the other parent for the 6 
reimbursing parent’s share of the reasonable additional child support costs subject to the 7 
requirements of this section. 8 

(b) Unless there has been an assignment of rights pursuant to Section 11477 of the 9 
Welfare and Institutions Code, when either parent accrues or pays costs pursuant to an order 10 
under this section, that parent shall provide the other parent with an itemized statement of the 11 
costs within a reasonable time, but not more than 30 days after accruing the costs. These costs 12 
shall be paid as follows: 13 

(c) Unless there has been an assignment of rights pursuant to Section 11477 of the 14 
Welfare and Institutions Code, the parent who accrues or pays costs pursuant to an order under 15 
this section, shall provide the other parent with a written itemized statement of the costs within 16 
not more than 30 days.  If the parent who accrues or pays costs pursuant to an order under this 17 
section fails to do so, the parent who accrues or pays costs pursuant to an order under this section 18 
is deemed to have waived any right to reimbursement. 19 

(d) Reimbursements requested under Subsection (b) shall then be paid as follows: 20 
(1) If a parent has already paid all of these costs, that parent shall provide proof of 21 

payment and a request for reimbursement of his or her court-ordered share to the other parent. 22 
(2) If a parent has paid his or her court-ordered share of the costs only, that parent shall 23 

provide proof of payment to the other parent, request the other parent to pay the remainder of the 24 
costs directly to the provider, and provide the reimbursing parent with any necessary information 25 
about how to make the payment to the provider. 26 

(3) The other parent shall make the reimbursement or pay the remaining costs within the 27 
time period specified by the court, or, if no period is specified, within a reasonable time not to 28 
exceed 30 days from notification of the amount due, or according to any payment schedule set by 29 
the health care provider for either parent unless the parties agree in writing to another payment 30 
schedule or the court finds good cause for setting another payment schedule. 31 

(4) If the reimbursing parent disputes a request for payment, that parent shall pay the 32 
requested amount and thereafter may seek judicial relief under this section and Section 290. If 33 
the reimbursing parent fails to pay the other parent as required by this subdivision, the other 34 
parent may seek judicial relief under this section and Section 290. 35 

(e)(c) Either parent may file a noticed motion to enforce an order issued pursuant to this 36 
section. In addition to the court’s powers under Section 290, the court may award filing costs and 37 
reasonable attorney’s fees if it finds that either party acted without reasonable cause regarding 38 
his or her obligations pursuant to this section. 39 

(f)(d) There is a rebuttable presumption that the costs actually paid for the uninsured 40 
health care needs of the children are reasonable, except as provided in subdivision (g)(e). 41 

(g)(e) Except as provided in subdivision (i)(g): 42 
(1) The health care insurance coverage, including, but not limited to, coverage for 43 

emergency treatment, provided by a parent pursuant to a court order, shall be the coverage to be 44 
utilized at all times, consistent with the requirements of that coverage, unless the other parent can 45 
show that the health care insurance coverage is inadequate to meet the child’s needs. 46 

(2) If either parent obtains health care insurance coverage in addition to that provided 47 
pursuant to the court order, that parent shall bear sole financial responsibility for the costs of that 48 
additional coverage and the costs of any care or treatment obtained pursuant thereto in excess of 49 
the costs that would have been incurred under the health care insurance coverage provided for in 50 
the court order. 51 
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(h)(f) Except as provided in subdivision (i)(g): 52 
(1) If the health care insurance coverage provided by a parent pursuant to a court order 53 

designates a preferred health care provider, that preferred provider shall be used at all times, 54 
consistent with the terms and requirements of that coverage. 55 

(2) If either parent uses a health care provider other than the preferred provider 56 
inconsistent with the terms and requirements of the court-ordered health care insurance coverage, 57 
the parent obtaining that care shall bear the sole responsibility for any nonreimbursable health 58 
care costs in excess of the costs that would have been incurred under the court-ordered health 59 
care insurance coverage had the preferred provider been used. 60 

(i)(g) When ruling on a motion made pursuant to this section, in order to ensure that the 61 
health care needs of the child under this section are met, the court shall consider all relevant 62 
facts, including, but not limited to, the following: 63 

(1) The geographic access and reasonable availability of necessary health care for the 64 
child which complies with the terms of the health care insurance coverage paid for by either 65 
parent pursuant to a court order. Health insurance shall be rebuttably presumed to be accessible if 66 
services to be provided are within 50 miles of the residence of the child subject to the support 67 
order. If the court determines that health insurance is not accessible, the court shall state the 68 
reason on the record. 69 

(2) The necessity of emergency medical treatment that may have precluded the use of the 70 
health care insurance, or the preferred health care provider required under the insurance, 71 
provided by either parent pursuant to a court order. 72 

(3) The special medical needs of the child. 73 
(4) The reasonable inability of a parent to pay the full amount of reimbursement within a 74 

30-day period and the resulting necessity for a court-ordered payment schedule. 75 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Contra Costa County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Under the current law, there is language which suggests reimbursement requests 
must be made within 30 days of accruing or paying the cost; however, there is no language to 
establish that if a parent sits on their right to reimbursement, they waive their right to seek such 
reimbursement.  
 
The Solution:  The resolution adds language to FCS 4063 establishing a waiver of a right to 
reimbursement if notice is not given in accordance with the code.  The Courts do not apply FCS 
4063 strictly, and consequently, there is ambiguity as to whether the Court will allow for such 
reimbursements.  This adds to a “gamble” on the side of the litigant seeking the reimbursement, 
and potentially unnecessary litigation costs for both parties, as well as valuable judicial 
resources.  The ambiguity also allows litigants to believe they can seek reimbursements on 
claims which date as far back as the litigant wishes to go, often testifying that notice was 
provided by US postal mail, when it cannot be proven that it occurred.  In the technological age 
of text messages and email, there is no reason to maintain the ambiguity in the law.  A parent’s 
right to reimbursement should rise and fall on whether the parent has sound evidence that the 
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code was followed, and proper notice was provided to the other parent within the 30 days 
required by the code.    
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Lisa J. Mendes, Contra Costa County Bar 
Association. 1990 N. California Blvd. Suite 1020, Walnut Creek, CA 94596, 925-390-3222, 
lisa@mwlawca.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Lisa J. Mendes  
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
FLEXCOM 
 
FLEXCOM Approves this resolution if it is amended to have the notice period to provide 
information to the non-paying parent changed from 30 days to 90 days throughout Family Code 
section 4063.  FLEXCOM agrees with the goal of the resolution to provide certainty as to the 
effect of late notices, but also believes a longer period of notice should be allowed since a waiver 
of rights may occur. 
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RESOLUTION 01-05-2019 
 
DIGEST 
Marriage: Ban Child Marriage in California 
Deletes Family Code sections 302, 303, 304 and amends Family Code sections 308, 2210, 7002 
and Penal Code sections 261.5, 311.1, 311.2, 311.4, 312.3 to ban child marriage in California. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History:  
Similar to Resolution 07-04-2018, which was disapproved and Resolution 07-05-2018, which 
was withdrawn.  
 
Reasons:  
This resolution deletes Family Code sections 302, 303, 304 and amends Family Code sections 
308, 2210, 7002 and Penal Code sections 261.5, 311.1, 311.2, 311.4, 312.3 to ban child marriage 
in California. This resolution should be disapproved because it creates unanticipated 
consequences that are detrimental to existing long-term marriages, and to minors who marry 
outside of California.  
 
Under current law, a minor may be married in California, only after a court order is issued 
approving the marriage.  (Fam. Code, § 302, subd. (a).)   In 2018, Senate Bill 273 (2017-2018 
Reg. Sess.) was signed into law creating additional requirements for minors who wish to marry 
(e.g. premarital counselling). (See Fam. Code, § 297.1.)  This was a compromise from an earlier 
version of the Senate bill that would have banned all marriages by minors in California. 
 
This resolution should be disapproved because it creates a number of new problems. For 
example, because this resolution would invalidate all marriages involving a minor, a marriage 
that took place fifty years ago would not be recognized and would be invalid in California if one 
of the spouses was a minor on the date of marriage. There are no exceptions to this situation. 
This resolution could also make things worse for minors who are married.  By making the 
marriage void (rather than voidable), the minor would be denied the protections associated with 
marriage, e.g. the minor would be denied community property rights, the right to spousal 
support, and even access to the adult spouse’s health care or survivor benefits. Further, if the 
marriage is void, then a California court may lack jurisdiction over the “marriage” and therefore 
could not enter an order granting a divorce and associated spousal support orders.  If the 
marriage fails, it is not clear what the minor may do to terminate the marriage that continues to 
be recognized in another state. Additionally, the resolution does not specify how the marriage is 
to be treated if the spouses are only in California temporarily. If the spouses are on vacation in 
California and it is necessary to make health care decisions, if the marriage is automatically void 
upon entering California, then the spouses may not be able to make those decisions for one 
another. In addition, the Legislature considered this issue a year ago and rejected an outright ban 
on minors getting married.  
 
This resolution would create a number of unintended consequences that would create problems 
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for those it seeks to protect. Accordingly, it should be disapproved.  
 

 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to delete Family Code, sections 302, 303, 304 and amend Family Code sections 308, 
2210, 7002 and Penal Code, sections 261.5, 311.1, 311.2, 311.4, 312.3 to read as follows:   
 
§302 1 

(a) An unmarried person under 18 years of age is capable of consenting to and 2 
consummating marriage upon obtaining a court order granting permission to the underage person 3 
or persons to marry. 4 

(b) The court order and written consent of at least one of the parents or the guardian of 5 
each underage person shall be filed with the clerk of the court, and a certified copy of the order 6 
shall be presented to the county clerk at the time the marriage license is issued. 7 

 8 
§303 9 

If it appears to the satisfaction of the court by application of a minor that the minor 10 
requires a written consent to marry and that the minor has no parent or has no parent capable of 11 
consenting, the court may make an order consenting to the issuance of a marriage license and 12 
granting permission to the minor to marry. The order shall be filed with the clerk of the court and 13 
a certified copy of the order shall be presented to the county clerk at the time the marriage 14 
license is issued. 15 

 16 
§304 17 

As part of the court order granting permission to marry under Section 302 or 303, the 18 
court shall, if it considers it necessary, require the parties to the prospective marriage of a minor 19 
to participate in premarital counseling concerning social, economic, and personal responsibilities 20 
incident to marriage. The parties shall not be required, without their consent, to confer with 21 
counselors provided by religious organizations of any denomination. In determining whether to 22 
order the parties to participate in the premarital counseling, the court shall consider, among other 23 
factors, the ability of the parties to pay for the counseling. The court may impose a reasonable 24 
fee to cover the cost of any premarital counseling provided by the county or the court. The fees 25 
shall be used exclusively to cover the cost of the counseling services authorized by this section. 26 
 27 
§308 28 

A marriage contracted outside this state that would be valid by laws of the jurisdiction in 29 
which the marriage was contracted is valid in California, unless one of the parties to the marriage 30 
was a minor on the date that the marriage was contracted. 31 

 32 
§2210 33 

A marriage is voidable and may be adjudged a nullity if any of the following conditions 34 
existed at the time of the marriage:  35 

(a) The party who commences the proceeding or on whose behalf the proceeding is 36 
commenced was under 18 years of age, unless the party entered into the marriage pursuant to 37 
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Section 302 or 303. 38 
 (b) The spouse of either party was living and the marriage with that spouse was then in 39 

force and that spouse (1) was absent and not known to the party commencing the proceeding to 40 
be living for a period of five successive years immediately preceding the subsequent marriage for 41 
which the judgment of nullity is sought or (2) was generally reputed or believed by the party 42 
commencing the proceeding to be dead at the time the subsequent marriage was contracted. (c) 43 
Either party was of unsound mind, unless the party of unsound mind, after coming to reason, 44 
freely cohabited with the other as his or her spouse.  45 

(d) The consent of either party was obtained by fraud, unless the party whose consent was 46 
obtained by fraud afterwards, with full knowledge of the facts constituting the fraud, freely 47 
cohabited with the other as his or her spouse.  48 

(e) The consent of either party was obtained by force, unless the party whose consent was 49 
obtained by force afterwards freely cohabited with the other as his or her spouse.  50 

(f) Either party was, at the time of marriage, physically incapable of entering into the 51 
marriage state, and that incapacity continues, and appears to be incurable. 52 

 53 
§7002 54 

A person under the age of 18 years is an emancipated minor if any of the following 55 
conditions is satisfied: 56 

(a) The person has entered into a valid marriage, or has established a valid domestic 57 
partnership, regardless of whether the marriage or the domestic partnership has been dissolved. 58 

(ba) The person is on active duty with the Armed Forces of the United States. 59 
(cb) The person has received a declaration of emancipation pursuant to Section 7122. 60 
 61 

§261.5 62 
(a) Unlawful sexual intercourse is an act of sexual intercourse accomplished with a 63 

person who is not the spouse of the perpetrator, if the person is a minor. For the purposes of this 64 
section, a “minor” is a person under the age of 18 years and an “adult” is a person who is at least 65 
18 years of age. 66 

(b) Any person who engages in an act of unlawful sexual intercourse with a minor who is 67 
not more than three years older or three years younger than the perpetrator, is guilty of a 68 
misdemeanor. 69 

(c) Any person who engages in an act of unlawful sexual intercourse with a minor who is 70 
more than three years younger than the perpetrator is guilty of either a misdemeanor or a felony, 71 
and shall be punished by imprisonment in a county jail not exceeding one year, or by 72 
imprisonment pursuant to subdivision (h) of Section 1170. 73 

(d) Any person 21 years of age or older who engages in an act of unlawful sexual 74 
intercourse with a minor who is under 16 years of age is guilty of either a misdemeanor or a 75 
felony, and shall be punished by imprisonment in a county jail not exceeding one year, or by 76 
imprisonment pursuant to subdivision (h) of Section 1170 for two, three, or four years. 77 

(e)(1) Notwithstanding any other provision of this section, an adult who engages in an act 78 
of sexual intercourse with a minor in violation of this section may be liable for civil penalties in 79 
the following amounts: 80 

(A) An adult who engages in an act of unlawful sexual intercourse with a minor less than 81 
two years younger than the adult is liable for a civil penalty not to exceed two thousand dollars 82 
($2,000). 83 
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(B) An adult who engages in an act of unlawful sexual intercourse with a minor at least 84 
two years younger than the adult is liable for a civil penalty not to exceed five thousand dollars 85 
($5,000). 86 

(C) An adult who engages in an act of unlawful sexual intercourse with a minor at least 87 
three years younger than the adult is liable for a civil penalty not to exceed ten thousand dollars 88 
($10,000). 89 

(D) An adult over the age of 21 years who engages in an act of unlawful sexual 90 
intercourse with a minor under 16 years of age is liable for a civil penalty not to exceed twenty-91 
five thousand dollars ($25,000). 92 

(2) The district attorney may bring actions to recover civil penalties pursuant to this 93 
subdivision. From the amounts collected for each case, an amount equal to the costs of pursuing 94 
the action shall be deposited with the treasurer of the county in which the judgment was entered, 95 
and the remainder shall be deposited in the Underage Pregnancy Prevention Fund, which is 96 
hereby created in the State Treasury. Amounts deposited in the Underage Pregnancy Prevention 97 
Fund may be used only for the purpose of preventing underage pregnancy upon appropriation by 98 
the Legislature. 99 

(3) In addition to any punishment imposed under this section, the judge may assess a fine 100 
not to exceed seventy dollars ($70) against any person who violates this section with the 101 
proceeds of this fine to be used in accordance with Section 1463.23. The court shall, however, 102 
take into consideration the defendant's ability to pay, and no defendant shall be denied probation 103 
because of his or her inability to pay the fine permitted under this subdivision. 104 
 105 
§311.1 106 

(a) Every person who knowingly sends or causes to be sent, or brings or causes to be 107 
brought, into this state for sale or distribution, or in this state possesses, prepares, publishes, 108 
produces, develops, duplicates, or prints any representation of information, data, or image, 109 
including, but not limited to, any film, filmstrip, photograph, negative, slide, photocopy, 110 
videotape, video laser disc, computer hardware, computer software, computer floppy disc, data 111 
storage media, CD-ROM, or computer-generated equipment or any other computer-generated 112 
image that contains or incorporates in any manner, any film or filmstrip, with intent to distribute 113 
or to exhibit to, or to exchange with, others, or who offers to distribute, distributes, or exhibits to, 114 
or exchanges with, others, any obscene matter, knowing that the matter depicts a person under 115 
the age of 18 years personally engaging in or personally simulating sexual conduct, as defined in 116 
Section 311.4, shall be punished either by imprisonment in the county jail for up to one year, by 117 
a fine not to exceed one thousand dollars ($1,000), or by both the fine and imprisonment, or by 118 
imprisonment in the state prison, by a fine not to exceed ten thousand dollars ($10,000), or by the 119 
fine and imprisonment. 120 

(b) This section does not apply to the activities of law enforcement and prosecuting 121 
agencies in the investigation and prosecution of criminal offenses or to legitimate medical, 122 
scientific, or educational activities, or to lawful conduct between spouses. 123 

(c) This section does not apply to matter which depicts a child under the age of 18, which 124 
child is legally emancipated, including lawful conduct between spouses when one or both are 125 
under the age of 18. 126 

(d) It does not constitute a violation of this section for a telephone corporation, as defined 127 
by Section 234 of the Public Utilities Code, to carry or transmit messages described in this 128 
chapter or perform related activities in providing telephone services. 129 

17 of 506



01-05-2019 Page 5 of 10 
 

 130 
§311.2 131 

(a) Every person who knowingly sends or causes to be sent, or brings or causes to be 132 
brought, into this state for sale or distribution, or in this state possesses, prepares, publishes, 133 
produces, or prints, with intent to distribute or to exhibit to others, or who offers to distribute, 134 
distributes, or exhibits to others, any obscene matter is for a first offense, guilty of a 135 
misdemeanor. If the person has previously been convicted of any violation of this section, the 136 
court may, in addition to the punishment authorized in Section 311.9, impose a fine not 137 
exceeding fifty thousand dollars ($50,000). 138 

(b) Every person who knowingly sends or causes to be sent, or brings or causes to be 139 
brought, into this state for sale or distribution, or in this state possesses, prepares, publishes, 140 
produces, develops, duplicates, or prints any representation of information, data, or image, 141 
including, but not limited to, any film, filmstrip, photograph, negative, slide, photocopy, 142 
videotape, video laser disc, computer hardware, computer software, computer floppy disc, data 143 
storage media, CD-ROM, or computer-generated equipment or any other computer-generated 144 
image that contains or incorporates in any manner, any film or filmstrip, with intent to distribute 145 
or to exhibit to, or to exchange with, others for commercial consideration, or who offers to 146 
distribute, distributes, or exhibits to, or exchanges with, others for commercial consideration, any 147 
obscene matter, knowing that the matter depicts a person under the age of 18 years personally 148 
engaging in or personally simulating sexual conduct, as defined in Section 311.4, is guilty of a 149 
felony and shall be punished by imprisonment in the state prison for two, three, or six years, or 150 
by a fine not exceeding one hundred thousand dollars ($100,000), in the absence of a finding that 151 
the defendant would be incapable of paying that fine, or by both that fine and imprisonment. 152 

(c) Every person who knowingly sends or causes to be sent, or brings or causes to be 153 
brought, into this state for sale or distribution, or in this state possesses, prepares, publishes, 154 
produces, develops, duplicates, or prints any representation of information, data, or image, 155 
including, but not limited to, any film, filmstrip, photograph, negative, slide, photocopy, 156 
videotape, video laser disc, computer hardware, computer software, computer floppy disc, data 157 
storage media, CD-ROM, or computer-generated equipment or any other computer-generated 158 
image that contains or incorporates in any manner, any film or filmstrip, with intent to distribute 159 
or exhibit to, or to exchange with, a person 18 years of age or older, or who offers to distribute, 160 
distributes, or exhibits to, or exchanges with, a person 18 years of age or older any matter, 161 
knowing that the matter depicts a person under the age of 18 years personally engaging in or 162 
personally simulating sexual conduct, as defined in Section 311.4, shall be punished by 163 
imprisonment in the county jail for up to one year, or by a fine not exceeding two thousand 164 
dollars ($2,000), or by both that fine and imprisonment, or by imprisonment in the state prison. It 165 
is not necessary to prove commercial consideration or that the matter is obscene in order to 166 
establish a violation of this subdivision. If a person has been previously convicted of a violation 167 
of this subdivision, he or she is guilty of a felony. 168 

(d) Every person who knowingly sends or causes to be sent, or brings or causes to be 169 
brought, into this state for sale or distribution, or in this state possesses, prepares, publishes, 170 
produces, develops, duplicates, or prints any representation of information, data, or image, 171 
including, but not limited to, any film, filmstrip, photograph, negative, slide, photocopy, 172 
videotape, video laser disc, computer hardware, computer software, computer floppy disc, data 173 
storage media, CD-ROM, or computer-generated equipment or any other computer-generated 174 
image that contains or incorporates in any manner, any film or filmstrip, with intent to distribute 175 
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or exhibit to, or to exchange with, a person under 18 years of age, or who offers to distribute, 176 
distributes, or exhibits to, or exchanges with, a person under 18 years of age any matter, knowing 177 
that the matter depicts a person under the age of 18 years personally engaging in or personally 178 
simulating sexual conduct, as defined in Section 311.4, is guilty of a felony. It is not necessary to 179 
prove commercial consideration or that the matter is obscene in order to establish a violation of 180 
this subdivision. 181 

(e) Subdivisions (a) to (d), inclusive, do not apply to the activities of law enforcement 182 
and prosecuting agencies in the investigation and prosecution of criminal offenses, to legitimate 183 
medical, scientific, or educational activities, or to lawful conduct between spouses. 184 

(f) This section does not apply to matter that depicts a legally emancipated child under 185 
the age of 18 years or to lawful conduct between spouses when one or both are under the age of 186 
18 years. 187 

(g) It does not constitute a violation of this section for a telephone corporation, as 188 
defined by Section 234 of the Public Utilities Code, to carry or transmit messages described in 189 
this chapter or to perform related activities in providing telephone services. 190 
 191 
§311.4 192 

(a) Every person who, with knowledge that a person is a minor, or who, while in 193 
possession of any facts on the basis of which he or she should reasonably know that the person is 194 
a minor, hires, employs, or uses the minor to do or assist in doing any of the acts described in 195 
Section 311.2, shall be punished by imprisonment in the county jail for up to one year, or by a 196 
fine not exceeding two thousand dollars ($2,000), or by both that fine and imprisonment, or by 197 
imprisonment in the state prison. If the person has previously been convicted of any violation of 198 
this section, the court may, in addition to the punishment authorized in Section 311.9, impose a 199 
fine not exceeding fifty thousand dollars ($50,000). 200 

(b) Every person who, with knowledge that a person is a minor under the age of 18 years, 201 
or who, while in possession of any facts on the basis of which he or she should reasonably know 202 
that the person is a minor under the age of 18 years, knowingly promotes, employs, uses, 203 
persuades, induces, or coerces a minor under the age of 18 years, or any parent or guardian of 204 
a minor under the age of 18 years under his or her control who knowingly permits the minor, to 205 
engage in or assist others to engage in either posing or modeling alone or with others for 206 
purposes of preparing any representation of information, data, or image, including, but not 207 
limited to, any film, filmstrip, photograph, negative, slide, photocopy, videotape, video laser 208 
disc, computer hardware, computer software, computer floppy disc, data storage media, CD-209 
ROM, or computer-generated equipment or any other computer-generated image that contains or 210 
incorporates in any manner, any film, filmstrip, or a live performance 211 
involving, sexual conduct by a minor under the age of 18 years alone or with other persons or 212 
animals, for commercial purposes, is guilty of a felony and shall be punished by imprisonment in 213 
the state prison for three, six, or eight years. 214 

(c) Every person who, with knowledge that a person is a minor under the age of 18 years, 215 
or who, while in possession of any facts on the basis of which he or she should reasonably know 216 
that the person is a minor under the age of 18 years, knowingly promotes, employs, uses, 217 
persuades, induces, or coerces a minor under the age of 18 years, or any parent or guardian of 218 
a minor under the age of 18 years under his or her control who knowingly permits the minor, to 219 
engage in or assist others to engage in either posing or modeling alone or with others for 220 
purposes of preparing any representation of information, data, or image, including, but not 221 
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limited to, any film, filmstrip, photograph, negative, slide, photocopy, videotape, video laser 222 
disc, computer hardware, computer software, computer floppy disc, data storage media, CD-223 
ROM, or computer-generated equipment or any other computer-generated image that contains or 224 
incorporates in any manner, any film, filmstrip, or a live performance 225 
involving, sexual conduct by a minor under the age of 18 years alone or with other persons or 226 
animals, is guilty of a felony. It is not necessary to prove commercial purposes in order to 227 
establish a violation of this subdivision. 228 

(d)(1) As used in subdivisions (b) and (c), “sexual conduct” means any of the following, 229 
whether actual or simulated: sexual intercourse, oral copulation, anal intercourse, anal oral 230 
copulation, masturbation, bestiality, sexual sadism, sexual masochism, penetration of the vagina 231 
or rectum by any object in a lewd or lascivious manner, exhibition of the genitals or pubic or 232 
rectal area for the purpose of sexual stimulation of the viewer, any lewd or lascivious sexual act 233 
as defined in Section 288, or excretory functions performed in a lewd or lascivious manner, 234 
whether or not any of the above conduct is performed alone or between members of the same or 235 
opposite sex or between humans and animals. An act is simulated when it gives the appearance 236 
of being sexual conduct. 237 

(2) As used in subdivisions (b) and (c), “matter” means any film, filmstrip, photograph, 238 
negative, slide, photocopy, videotape, video laser disc, computer hardware, computer software, 239 
computer floppy disc, or any other computer-related equipment or computer-generated image 240 
that contains or incorporates in any manner, any film, filmstrip, photograph, negative, slide, 241 
photocopy, videotape, or video laser disc. 242 

(e) This section does not apply to a legally emancipated minor or to 243 
lawful conduct between spouses if one or both are under the age of 18. 244 

(f) In every prosecution under this section involving a minor under the age of 14 years at 245 
the time of the offense, the age of the victim shall be pled and proven for the purpose of the 246 
enhanced penalty provided in Section 647.6. Failure to plead and prove that the victim was under 247 
the age of 14 years at the time of the offense is not a bar to prosecution under this section if it is 248 
proven that the victim was under the age of 18 years at the time of the offense. 249 
 250 
§312.3 251 

(a) Matter that depicts a person under the age of 18 years personally engaging in or 252 
personally simulating sexual conduct as defined in Section 311.4 and that is in the possession of 253 
any city, county, city and county, or state official or agency is subject to forfeiture pursuant to 254 
this section. 255 

(b) An action to forfeit matter described in subdivision (a) may be brought by the 256 
Attorney General, the district attorney, county counsel, or the city attorney. Proceedings shall be 257 
initiated by a petition of forfeiture filed in the superior court of the county in which the matter is 258 
located. 259 

(c) The prosecuting agency shall make service of process of a notice regarding that 260 
petition upon every individual who may have a property interest in the alleged proceeds. The 261 
notice shall state that any interested party may file a verified claim with the superior court stating 262 
the amount of their claimed interest and an affirmation or denial of the prosecuting agency's 263 
allegation. If the notice cannot be given by registered mail or personal delivery, the notice shall 264 
be published for at least three successive weeks in a newspaper of general circulation in the 265 
county where the property is located. All notices shall set forth the time within which a claim of 266 
interest in the property seized is required to be filed. 267 
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(d)(1) Any person claiming an interest in the property or proceeds may, at any time 268 
within 30 days from the date of the first publication of the notice of seizure, or within 30 days 269 
after receipt of actual notice, file with the superior court of the county in which the action is 270 
pending a verified claim stating his or her interest in the property or proceeds. A verified copy of 271 
the claim shall be given by the claimant to the Attorney General or district attorney, county 272 
counsel, or city attorney, as appropriate. 273 

(2) If, at the end of the time set forth in paragraph (1), an interested person has not filed a 274 
claim, the court, upon motion, shall declare that the person has defaulted upon his or her alleged 275 
interest, and it shall be subject to forfeiture upon proof of compliance with subdivision (c). 276 

(e) The burden is on the petitioner to prove beyond a reasonable doubt that matter is 277 
subject to forfeiture pursuant to this section. 278 

(f) It is not necessary to seek or obtain a criminal conviction prior to the entry of an order 279 
for the destruction of matter pursuant to this section. Any matter described in subdivision (a) that 280 
is in the possession of any city, county, city and county, or state official or agency, including 281 
found property, or property obtained as the result of a case in which no trial was had or that has 282 
been disposed of by way of dismissal or otherwise than by way of conviction may be ordered 283 
destroyed. 284 

(g) A court order for destruction of matter described in subdivision (a) may be carried out 285 
by a police or sheriff's department or by the Department of Justice. The court order shall specify 286 
the agency responsible for the destruction. 287 

(h) As used in this section, “matter” means any book, magazine, newspaper, or other 288 
printed or written material or any picture, drawing, photograph, motion picture, or other pictorial 289 
representation, or any statue or other figure, or any recording, transcription or mechanical, 290 
chemical or electrical reproduction, or any other articles, equipment, machines, or materials. 291 
“Matter” also means any representation of information, data, or image, including, but not limited 292 
to, any film, filmstrip, photograph, negative, slide, photocopy, videotape, video laser disc, 293 
computer hardware, computer software, computer floppy disk, data storage media, CD-ROM, or 294 
computer-generated equipment or any other computer-generated image that contains or 295 
incorporated in any manner any film or filmstrip. 296 

(i) This section does not apply to a depiction of a legally emancipated minor or to lawful 297 
conduct between spouses if one or both are under the age of 18. 298 

(j) It is a defense in any forfeiture proceeding that the matter seized was lawfully 299 
possessed in aid of legitimate scientific or educational purposes. 300 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENTS:  Kelsey Blegen, Michael Fern, Maggie Grover, Shaun Jacobs, Christopher 
Long, Jack Osborn, Ujvala Singh, Darin Wessel, Martin White, Cathleen Yonahara. 
 
STATEMENT OF REASONS 
 
The Problem: The US recognizes that child marriage harms children. Ending child marriage 
globally is a US foreign policy priority. 
(https://www.state.gov/discoverdiplomany/explorer/issues/170039). But the problem persists 
domestically. Only Delaware and New Jersey ban child marriage. 
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California has no minimum marriage age -- a child of any age can marry a child or adult of any 
age with parental consent and court order. (Family Code, sections 302-304). A married child 
automatically becomes an emancipated minor (Family Code, section 7002), treated as an adult 
for most purposes (Family Code, section 7050). Although automatically emancipated, the child 
married to an adult remains dependent on the adult spouse. 
 
The requirement of a court order is illusory, because a child is not likely to speak up to contradict 
the wishes of the parents who give the consent, and because child marriages valid in other 
jurisdictions are valid in California (Fam. Code § 308), even if the other jurisdiction does not 
require a court order. (See, e.g., In re J.S. (2011) 199 Cal.App.4th 1291, 1296; see 
also McDonald v. McDonald (1936) 6 Cal.2d 457, 459). In re J.S. involved an abusive mother 
who took her pregnant teenage daughter to Nevada and consented to her marriage under Nevada 
law. The child was in the middle of juvenile dependency proceedings in California, but her 
marriage emancipated her, and the court lost jurisdiction over her. This was not a good outcome 
for the child, because the state was unable to provide needed care and services. The juvenile 
dependency courts protect children who are abused and neglected, but the abusers and neglecters 
can prevent the courts from protecting these children by consenting to their marriage, even in 
another state with no judicial oversight. 
 
Child marriage allows statutorily sanctioned exploitation of children. Some examples: An 
exception to child pornography allows otherwise criminal acts to go unpunished if the child is 
married to the perpetrator. (Penal Code, section 311.3(c)). Child marriage is an exception to 
statutory rape (Penal Code, section 261.5); a married child cannot be a victim of statutory rape, 
even though spousal rape is a crime (Penal Code, section 262), and spousal rape law considers 
the age of the victim a factor for duress (Penal Code, section 262(b)).   
 
Most child marriages, even in the US, involve a minor girl married to an adult man. “Studies 
show that girls in the US who marry as children have lower education attainment, are at greater 
risk of living in poverty and suffer adverse health consequences.” 
(https://ph.ucla.edu/uclachildmarriage); see also the 2018 study by UCLA Fielding School of 
Public Health, “Child Marriage in the United States: How Common is the Practice, and Which 
Children Are at Greatest Risk?” Child marriage is often a vehicle for forced marriage, child 
abuse, domestic violence and trafficking. Those who argue that child marriage is a solution for 
teenage pregnancy ignore these realities. California has an obligation to protect children, not 
allow them to be harmed. 
 
The Solution: Align the minimum age of marriage with the age of majority, without exceptions. 
 

IMPACT STATEMENT 
While the author has identified other statutes and rules which refer to child marriage or spouses 
under 18, it is possible that the author has inadvertently missed identifying all such statutes and 
rules. Therefore, further research is required to identify and amend all statutes and rules that refer 
to marriage of a minor and/or minor spouses. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known that would completely ban child marriage. 
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AUTHOR AND/OR PERMANENT CONTACT: Ujvala Singh, Gordon-Creed, Kelley, Holl 
& Sugerman, LLP, 101 Montgomery Street, Suite 2650, San Francisco, CA 
94104; www.gkhs.com; 415-969-6783 (office), 415-706-5675 (cell); singh@gkhs.com 
 
RESPONSIBLE FLOOR DELEGATE:  Ujvala Singh 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
FLEXCOM 
 
FLEXCOM Disapproves this resolution.   

 
FLEXCOM is opposed to an absolute ban on marriages in which one or both parties are minors.  
FLEXCOM is also aware of SB 273, enacted in 2018, which amended and added to various 
sections of the Family Code to provide more oversight and resources to the process of allowing a 
minor to marry.  FLEXCOM believes the efficacy of this recent change in the law needs to be 
determined through its implementation and application.   
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RESOLUTION 02-01-2019 
 
DIGEST 
Accountings: Failure to File 
Amends Probate Code section 2620.2 to authorize a party or interested person to file an ex parte 
petition and request the court to order an accounting be filed when the accounting is past due. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 2620.2 to authorize a party or interested person to 
file an ex parte petition and request the court to order an accounting be filed when the accounting 
is past due.  This resolution should be disapproved because courts are already required to provide 
written notice to the conservator or guardian when an accounting has not been filed and 
additional laws should not be enacted because some courts fail to follow the law. 
 
Probate Code section 2620 requires that a conservator or guardian shall file an accounting at the 
expiration of one year after their appointment and thereafter every two years unless ordered 
otherwise by the court.  Probate Code section 2620.2, subdivision (a), requires that a court shall 
give written notice to the conservator or guardian and the attorney of record directing them to file 
an accounting and have it set for hearing within 30 days of the notice when an accounting has not 
been filed as required under section 2620.  The court can grant an additional 30 days to file the 
accounting upon a showing of good cause. 
 
At the hearing on the appointment of a conservator or guardian, some courts will set an 
accounting review date by which time a conservator or guardian should file their accounting.  
Other courts will set an internal review date.  If the accounting is not filed by the internal review 
date, then the court will send to the conservator or guardian and their counsel an Order to Show 
Cause (OSC) as to why the conservator or guardian should not be suspended for failure to file 
the accounting, which is more consistent with section 2620.2, subdivision (a).   
 
Whether the court sets an accounting review date or an internal review date and later issues an 
OSC, if the conservator or guardian has failed to file an accounting prior to the hearing date, they 
or their counsel, if represented, must appear at the hearing and explain why the accounting has 
not been filed.  They can request the court to grant them an additional 30 days to file the 
accounting.  Since the court has the discretion to grant additional time, the court usually grants 
the request and continues the hearing.  If the accounting is not filed in a timely manner 
thereafter, the court can take additional action at the subsequent hearing as set forth in Probate 
Code section 2620.2, subdivision (c), such as suspending or removing the conservator.  This 
procedure also applies to subsequent annual accountings that must be filed by the conservator or 
guardian. 
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Further, under Probate Code section 2651, a ward or conservatee, the spouse or registered 
domestic partner of the ward or conservatee, a relative, friend or interested person of the ward or 
conservatee can file a petition for removal of the conservator for failure to file an accounting.  
Under Probate Code section 2654, if a petition for removal has been filed, the court, on its own 
motion or on a petition, can suspend the guardian or conservator for failure to file the accounting 
and compel the conservator to surrender the estate to a custodian appointed by the court. 
 
The proposed resolution appears to be addressing more of a local issue rather than a statewide 
issue and would unnecessarily cause additional work for court staff statewide.  A simpler fix 
would be for the court to either set an accounting review date or an internal review date to ensure 
that an accounting is filed by the conservator or guardian. Also, the proposed resolution could be 
used by family members or friends, who are already unhappy that they have been cut-off from 
their gravy train, to unduly harass the conservator. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 2620.2, to read as follows: 
 
§2620.2 1 

(a) Whenever the conservator or guardian has failed to file an accounting as required by 2 
Section 2620, the court shall require that written notice be given to the conservator or guardian 3 
and the attorney of record for the conservatorship or guardianship directing the conservator or 4 
guardian to file an accounting and to set the accounting for hearing before the court within 30 5 
days of the date of the notice or, if the conservator or guardian is a public agency, within 45 days 6 
of the date of the notice. The court may, upon cause shown, grant an additional 30 days to file 7 
the accounting. 8 

(1)  If a person entitled to an accounting from the conservator or guardian has not 9 
received service of a filed accounting within 90 days of the end of the account period, as 10 
described in Section 2620, the party or interested person may file an ex parte motion requesting 11 
the court order an accounting be filed pursuant to section 2620.2(a). The petitioning party must 12 
attach to the ex parte motion a copy of a letter requesting the accounting due, served on the 13 
conservator or guardian, showing a reasonable attempt to acquire the accounting from the 14 
conservator or guardian prior to filing the ex parte motion. 15 

(2)  The Judicial Council shall develop or update forms or rules of court that are 16 
necessary to implement this section. 17 

(b) Failure to file the accounting within the time specified under subdivision (a), or 18 
within 45 days of actual receipt of the notice, whichever is later, shall constitute a contempt of 19 
the authority of the court as described in Section 1209 of the Code of Civil Procedure. 20 

(c) If the conservator or guardian does not file an accounting with all appropriate 21 
supporting documentation and set the accounting for hearing as required by Section 2620 , the 22 
court shall do one or more of the following and shall report that action to the bureau established 23 
pursuant to Section 6510 of the Business and Professions Code : 24 

(1) Remove the conservator or guardian as provided under Article 1 (commencing with 25 
Section 2650) of Chapter 9 of Part 4 of Division 4. 26 
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(2) Issue and serve a citation requiring a guardian or conservator who does not file a 27 
required accounting to appear and show cause why the guardian or conservator should not be 28 
punished for contempt.  If the guardian or conservator purposely evades personal service of the 29 
citation, the guardian or conservator shall be immediately removed from office. 30 

(3) Suspend the powers of the conservator or guardian and appoint a temporary 31 
conservator or guardian, who shall take possession of the assets of the conservatorship or 32 
guardianship, investigate the actions of the conservator or guardian, and petition for surcharge if 33 
this is in the best interests of the ward or conservatee.  Compensation for the temporary 34 
conservator or guardian, and counsel for the temporary conservator or guardian, shall be treated 35 
as a surcharge against the conservator or guardian, and if unpaid shall be considered a breach of 36 
condition of the bond. 37 

(4)(A) Appoint legal counsel to represent the ward or conservatee if the court has not 38 
suspended the powers of the conservator or guardian and appoint a temporary conservator or 39 
guardian pursuant to paragraph (3).  Compensation for the counsel appointed for the ward or 40 
conservatee shall be treated as a surcharge against the conservator or guardian, and if unpaid 41 
shall be considered a breach of a condition on the bond, unless for good cause shown the court 42 
finds that counsel for the ward or conservatee shall be compensated according to Section 1470 .  43 
The court shall order the legal counsel to do one or more of the following: 44 

(i) Investigate the actions of the conservator or guardian, and petition for surcharge if 45 
this is in the best interests of the ward or conservatee. 46 

(ii) Recommend to the court whether the conservator or guardian should be removed. 47 
(iii) Recommend to the court whether money or other property in the estate should be 48 

deposited pursuant to Section 2453, 2453.5, 2454, or 2455, to be subject to withdrawal only upon 49 
authorization of the court. 50 

(B) After resolution of the matters for which legal counsel was appointed in 51 
subparagraph (A), the court shall terminate the appointment of legal counsel, unless the court 52 
determines that continued representation of the ward or conservatee and the estate is necessary 53 
and reasonable. 54 

(5) If the conservator or guardian is exempt from the licensure requirements of Chapter 6 55 
(commencing with Section 6500) of Division 3 of the Business and Professions Code, upon ex 56 
parte application or any notice as the court may require, extend the time to file the accounting, 57 
not to exceed an additional 30 days after the expiration of the deadline described in subdivision 58 
(a), where the court finds there is good cause and that the estate is adequately bonded.  After 59 
expiration of any extensions, if the accounting has not been filed, the court shall take action as 60 
described in paragraphs (1) to (3), inclusive. 61 

(d) Subdivision (c) does not preclude the court from additionally taking any other 62 
appropriate action in response to a failure to file a proper accounting in a timely manner. 63 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Conservators and guardians frequently fail to file accountings timely. The code 
related to timely filing is Probate Code Section 2620, and the failure to file timely is under 
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Section 2620.2. Addressing the failure to timely file requires the court to discover the failure to 
file on their own and issue a written notice to the party to file within 30 days of their discovery. 
It is a useful code to enforce the filing of the accounting, but the problem is that the court rarely 
discovers the failure to file on their own, mostly because they do not have the staff to follow up 
on every single matter. The task then falls to interested persons/parties who must then somehow 
alert the court and request that the court order the accounting, perhaps through a Motion to 
Compel, which is fairly costly with full filing fee + drafting fees + court appearance, etc.  
 
The Solution:  The amendment would add a subsection allowing an interested person/party who 
discovers an accounting is overdue to file an application requesting the court to order the 
responsible party to account. The method for making that application to the court should be a 
simple ex parte request with a minimal filing fee, that can be dropped for court review, thereby 
reducing the costs to the petitioner significantly. In order to give fair notice and to reduce 
unnecessary court filings, the amendment proposes a requirement that a written request for the 
conservator or guardian to comply must be served on the conservator or guardian before the 
petitioner would be allowed to file this application. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Susan C. Hill, Hill Law Offices, PC, 700 
University Avenue, Suite 130, Sacramento, CA 95825; (916) 568-0212; SusanHill@HLO-
PC.com 
 
RESPONSIBLE FLOOR DELEGATE: Susan C. Hill  
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
TEXCOM 
 
DISAPPROVE 
 
There already are statutes in place that require courts to track accounting deadlines, and this 
proposes a statewide fix to a problem not experienced statewide.  In counties where counsel or 
private parties can simply call the court to ask that an OSC be set, this statute may create an 
impediment to informally alerting courts who are failing to track accounting deadlines.  Further, 
TEXCOM understands that the Judicial Council’s Probate and Mental Health Advisory 
Committee is looking into the issue addressed by this Resolution. 
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RESOLUTION 02-02-2019 
 
DIGEST 
Guardianships: Appointment of Guardian for Minor 
Amends Probate Code section 1514 to limit the circumstances under which the probate court 
may appoint a guardian for a minor. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE 

History:  
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 1514 to limit the circumstances under which the 
probate court may appoint a guardian for a minor. This resolution should be approved in 
principle because it would ensure that the dependency court’s resources are available to support 
the parent-child relationship, if appropriate.  
 
The probate court currently has the discretion to appoint a probate guardian if doing so is in the 
best interests of the minor, whether the minor resides with the parents or with someone else. 
(Prob. Code, § 1514, subd. (e)(1).)  This resolution adds specific language to Probate Code 
section 1514 to require the probate court to automatically refer any cases involving children 
currently living with their parents to dependency court, instead of attempting to remediate the 
issues through a guardianship action.  
 
There are currently several important differences between proceedings in dependency court and 
guardianship proceedings in probate court. If the dependency court removes a child from a 
parent’s custody, it must, with some exceptions, order social welfare services for the child and 
parent including counseling or other treatment services to facilitate reunification of the family. 
(Welf. & Inst. Code, § 361.5.)  The probate court lacks both the ability and the resources to 
provide such services for the parent and child in the context of a probate guardianship, and is 
therefore incapable of addressing the longer-term ability to nurture and support the parent-child 
relationship, even assuming it believed such efforts might result in providing a suitable home for 
the child. 
 
This resolution would also prohibit the probate court from appointing a guardian for a minor who 
is temporarily living with another person with the parent’s authority and consent. This resolution 
would ensure that individuals to whom a parent has temporarily given authority to have custody 
of a minor child, such as when a parent is deployed or temporarily incapacitated, cannot take 
advantage of the absent parent by seeking a guardianship when the parent’s intention was to 
allow someone to care for a child temporarily. This would encourage parents to seek appropriate 
help caring for children during temporary absences such as military deployment, housing or 
employment instability, or extended medical treatment without worrying that by transferring 
temporary custody they are risking that a formal guardianship could be granted due to the 
parent’s absence. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend the Probate Code section 1514: 
 
§1514 1 

(a) Upon hearing of the petition, if it appears necessary or convenient, the court may 2 
appoint a guardian of the person or estate of the proposed ward or both. 3 

(b) (1) In appointing a guardian of the person, the court is governed by Chapter 1 4 
(commencing with Section 3020) and Chapter 2 (commencing with Section 3040) of Part 2 of 5 
Division 8 of the Family Code, relating to custody of a minor. 6 

(2) Except as provided in Section 2105, a minor’s parent may not be appointed as a 7 
guardian of the person of the minor. 8 

(3) In appointing a guardian of the person, the court may only appoint a guardian when a 9 
parent has permitted a minor to live with another person and does not provide legal authority for 10 
the minor’s care and maintenance, or when the minor is not residing with the parent or parents 11 
when the petition is filed. 12 

(c) The court shall appoint a guardian nominated under Section 1500 insofar as the 13 
nomination relates to the guardianship of the estate unless the court determines that the nominee 14 
is unsuitable. 15 

(d) The court shall appoint the person nominated under Section 1501 as guardian of the 16 
property covered by the nomination unless the court determines that the nominee is unsuitable. If 17 
the person so appointed is appointed only as guardian of the property covered by the nomination, 18 
the letters of guardianship shall so indicate.  19 

(e) Subject to subdivisions (c) and (d), in appointing a guardian of the estate:  20 
(1) The court is to be guided by what appears to be in the best interest of the proposed 21 

ward, taking into account the proposed guardian s ability to manage and to preserve the estate as 22 
well as the proposed guardian s concern for and interest in the welfare of the proposed ward. 23 

(2) If the proposed ward is of sufficient age to form an intelligent preference as to the 24 
person to be appointed as guardian, the court shall give consideration to that preference in 25 
determining the person to be so appointed.26 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:   San Bernardino County Bar Association 

STATEMENT OF REASONS 

The Problem:   Under current law, when there is evidence of parental unfitness, a probate 
guardianship can be used to remove a child who is physically in the custody of a parent without 
referral to Child Protective Services (CPS).  In 2013 the legislature amended Probate Code 
section 1513(b) to remove the requirement mandating referral to Child Protective Services in 
cases alleging parental unfitness leaving discretion to the Court to make the referral.  
Accordingly, custodial parents in Probate proceedings who see their children removed from the 
home can be deprived of reunification services afforded in dependency matters in accordance 
with Welfare & Institutions Code section 16507. 
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Traditionally Probate guardianships have addressed the needs of orphans or children already 
living with a non-family member without legal authority granted by the parents.  Frequently the 
children are living with a non-family member because the parents are unable or unwilling to 
provide care for their children.  Alternatively, under Welfare and Institutions Code 300, 
Dependency Courts have jurisdiction over minors living with a custodial parent when the child 
has suffered, or there is substantial risk that the child will suffer, harm or neglect.     Once the 
Dependency Court takes jurisdiction, the minor is protected and the parents are afforded the 
services necessary to help reunify with the children, if appropriate.  These services to parents are 
not available in a Probate Court guardianship. 

The Solution:  The resolution adds specific language to Probate Code Section 1514 to limit the 
authority of the Probate Court to appoint a guardian only when a child is not living with a 
custodial parent when the petition is filed. This would ensure that allegations of neglect or 
parental unfitness of a custodial parent would be handled by CPS and the Dependency Court 
which will both protect the minor and afford parents services toward reunification, if appropriate. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR LEGISLATION 
No current legislation known.   However, in 2013, the legislature amended Probate Code section 
1513 to provide that the Probate Court “may” refer an allegation of parental unfitness to CPS, 
but that pending completion of the investigation, the court may take any appropriate steps to 
protect the child’s safety including appointing a temporary guardian. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jack B. Osborn, Brown White & Osborn 
LLP, 300 E. State Street, Suite 300, Redlands, CA 92373.  Tel: (909) 798-6179.   Email: 
josborn@brownwhitelaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Jack B. Osborn 

 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 

BANSDC 

Although the proposed language would allow for CPS/CWS services to be provided to the 
parents and children, it prevents family members, who have knowledge and evidence of abuse, 
from bringing a guardianship case when the parent is unable or unwilling to provide appropriate 
care for the minor child.  The proposed language would cause the child to be less protected just 
because the child lives with a parent.  Additionally, oftentimes CPS/CWS does not have the 
resources or inclination to conduct an analysis of the children’s living situation the way a 
concerned relative would/could.  Probate Court should not be limited to appointing appropriate 
guardians just because an unfit or unwilling parent continues to reside in the same home as the 
child. 
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TEXCOM 

DISAPPROVE 

While TEXCOM supports the concept of providing reunification services for parents and 
children, the Resolution takes discretion away from the probate court when a child’s best 
interests are in jeopardy. The exclusion of situations where a minor is with a substitute caregiver 
is particularly problematic. This proposed change does not provide redress for situations where 
the substitute caregiver is not acting in the best interest of the minor, despite having parental 
authorization. 
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RESOLUTION 02-03-2019 
 
DIGEST 
Notice: Parental Rights 
Amends Probate Code section 1514 to require a guardian to provide parents with a notice of their 
parental rights upon the granting of a guardianship petition. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 01-01-2011, which was disapproved. 
 
Reasons: 
This resolution amends Probate Code section 1514 to require a guardian to provide parents with 
a notice of their parental rights upon the granting of a guardianship petition.  This resolution 
should be approved in principle because parents should be made aware of what their parental 
rights are when a guardianship is established for their child since those rights can be drastically 
affected upon the appointment of a guardian. 
 
A parent’s rights may be affected in several ways when a guardianship is established for a child.  
When a guardianship is established, a parent’s rights are suspended and not terminated; a parent 
can no longer make decisions for the child; the court may require the guardian to allow the 
parent to visit, but may place restrictions on those visits (i.e., supervised visits, specified day(s) 
and time of the visit(s)); and a parent may still have a financial obligation to support the child. 
 
Also, when a petitioner files a petition for guardianship, Probate Code section 1510, subdivision 
(h), requires petitioner to disclose if they intend to adopt the minor child by checking box 5 on 
the Petition for Appointment of Guardian and box 6c on the Guardianship Petition – Child 
Information Attachment, which could put the parent on notice that there is an intent by petitioner 
to adopt the child.  At the time a guardianship petition is filed, the proposed guardian may not 
have an intent to adopt the child and those boxes may not be checked.  Therefore, a parent would 
not be put on notice that a guardian intends to adopt their child. 
 
Further, Probate Code section 1516.5 allows a guardian to terminate parental rights if a 
guardianship has been established for more than two years, and sets forth certain factors for the 
court to look at to determine if it would be in the child’s best interests to terminate parental rights 
and allow the guardian to adopt the child.  If the guardian decides to initiate proceedings under 
section 1516.5, such proceedings must be brought in accordance with the procedures specified in 
Family Code section 7800 et. seq., which protects parental rights in proceedings brought to 
terminate their rights as a parent. However, the parent may not fully understand that a guardian 
can petition to terminate their parental rights and adopt the child after a guardianship has been 
established for more than two years, and notice should be given to the parents that a guardian can 
do so. 
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A parent may also believe that a guardianship is only temporary and is unaware that it remains in 
place until the child turns 18-years of age or a petition for termination is filed. Under Probate 
Code section 1601, a parent can petition to terminate a guardianship.  In determining whether or 
not to terminate the guardianship, the court will look at what would be in the child’s best 
interests, whether or not a parent is involved in the child’s life and can show they are able to 
provide a stable and suitable environment for the child.  Because a guardianship is permanent 
until the child is 18 years old or a petition to terminate is filed, which can be filed by a parent, 
parents should be provided notice of this as well. 
 
When a conservatorship is established, a conservator is required to serve on the conservatee, and 
those who were entitled to notice of the petition for conservatorship, a “Notice of Conservatee’s 
Rights” along with a copy of the order appointing the conservator.  This form was created by the 
Judicial Council.   
 
Because parental rights can be drastically affected when a guardian is appointed for their child, it 
seems that they should be provided with a notice of their rights.  Since the order appointing a 
guardian does not provide such information as discussed above, it seems a form would need to 
be created, either by the Judicial Council or at a local level, similar to a “Notice of Conservatee’s 
Right” so there is uniformity in providing parents with a notice of their parental rights. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 1514, to read as follows: 
 
§1514 1 

(a) Upon hearing of the petition, if it appears necessary or convenient, the court may 2 
appoint a guardian of the person or estate of the proposed ward or both. 3 

(b) (1) In appointing a guardian of the person, the court is governed by Chapter 1 4 
(commencing with Section 3020) and Chapter 2 (commencing with Section 3040) of Part 2 of 5 
Division 8 of the Family Code, relating to custody of a minor. 6 

(2) Except as provided in Section 2105, a minor’s parent may not be appointed as a 7 
guardian of the person of the minor. 8 

(c) The court shall appoint a guardian nominated under Section 1500 insofar as the 9 
nomination relates to the guardianship of the estate unless the court determines that the nominee 10 
is unsuitable. If the nominee is a relative, the nominee’s immigration status alone shall not 11 
constitute unsuitability. 12 

(d) The court shall appoint the person nominated under Section 1501 as guardian of the 13 
property covered by the nomination unless the court determines that the nominee is unsuitable. If 14 
the person so appointed is appointed only as guardian of the property covered by the nomination, 15 
the letters of guardianship shall so indicate. 16 

(e) Subject to subdivisions (c) and (d), in appointing a guardian of the estate: 17 
(1) The court is to be guided by what appears to be in the best interest of the proposed 18 

ward, taking into account the proposed guardian’s ability to manage and to preserve the estate as 19 
well as the proposed guardian’s concern for and interest in the welfare of the proposed ward. 20 
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(2) If the proposed ward is of sufficient age to form an intelligent preference as to the 21 
person to be appointed as guardian, the court shall give consideration to that preference in 22 
determining the person to be so appointed. 23 

(f) An information notice of the rights of parents of the minor shall be attached to the 24 
order.  The guardian shall mail the order and the attached information notice to the minor’s 25 
parents and minor’s relatives, as set forth in subdivision (c) of Section 1510, within 30 days of 26 
the issuance of the order. 27 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Contra Costa County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: The rights of the parents after the granting of a probate guardianship are not 
clearly defined. The majority of parents with children subject to a guardianship are unaware that 
their child may be adopted by the guardians in a probate guardianship. Or that it may be very 
difficult to terminate the guardianship. Most parents believe that guardianships are temporary 
custodial orders and they are faced with a surprise when the guardians chose to petition to adopt 
the minor or the court later refuses to terminate the guardianship because the minor is in a safe 
and stable placement.  
 
The Solution: Provide information defining the parent’s rights. This would include a description 
of the rights they retain, that their parental rights may be terminated if the guardianship remains 
in place and the guardian petitions to adopt their child and the standard needed for the 
termination of the guardianship. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Oliver A. Greenwood, 367 Civic Drive, 
Suite 2, Pleasant Hill, CA 94523, voice 925-957-1030, fax 925-266-3446, email 
oliver@oaglaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Oliver A. Greenwood  
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COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
TEXCOM 
 
APPROVE IN PRINCIPLE 
 
In concept, this notice is well intended.  However, TEXCOM suggests that (1) the terms or 
content of the notice should be set forth in this legislation, and (2) the notice should be provided 
to the parents at the time the guardianship petition is initially filed, not after it is 
ordered.   Providing this notice after the guardianship petition is already granted deprives a 
parent of knowledge of the consequence of a guardianship when it is too late to consider other 
alternatives. 
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RESOLUTION 02-04-2019 

DIGEST 
Guardianship: Allows Delegation of Parental or Guardian Authority 
Adds Probate Code section 1505 to allow a parent to delegate temporary parental rights to 
another or appoint a temporary guardian. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE 
 
History:  
No similar resolutions found. 
 
Reasons: 
This resolution adds Probate Code section 1505 to allow a parent to delegate temporary parental 
rights to another or appoint a temporary guardian. This resolution should be approved in 
principle because it adds a mechanism for parents to provide for the care of their children during 
temporary absences without incurring the expense and loss of control dictated by a guardianship 
proceeding.  
 
California law currently does not provide a mechanism for a parent or a guardian to temporarily 
delegate the power to provide for care, custody or property of a minor to someone without the 
formality of a guardianship.  This often forces a parent to seek a guardianship to provide 
appropriate legal support for their children during temporary absences such as a military 
deployment, housing or employment instability, or extended medical treatment. This process is 
lengthy, complicated, and expensive.  
 
This resolution would permit a parent to temporarily delegate the power to provide for the care, 
custody, or property of a minor to another individual of the parent’s choice, thus dispensing with 
the need for a probate guardianship. Many other states, including Arkansas (Ann. Code §§ 28-
65-221(a); 28-65-204(b)(1)-(2)), New York (Surrogate's Crt. Proc. Act, § 1726), and Texas (Pen. 
Code, § 25.081), already have similar provisions allowing a parent or guardian to temporarily 
delegate powers regarding care, custody, or property of a minor to another person. The proposed 
amendment is limited in scope and empowers the parent or guardian to decide who should care 
for their children without requiring them to go through the uncertainty, expense and unnecessary 
scrutiny of the probate court.   
 
This resolution is similar to Assembly Bill No. 1378 (2019-2020 Reg. Sess.), which would allow 
a person to serve as a “standby guardian,” who would have temporary legal custody of a child in 
certain involuntary situations such as incarceration, deportation or military service when a parent 
executes a standby guardian authorization affidavit.  This resolution would expand this concept 
by allowing parents and guardians to delegate authority voluntarily whenever the parent or 
guardian deems it necessary. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Probate Code section 1505 to read as follows: 
 
§1505 1 
Delegation of powers by parent or guardian 2 

(a)  By a properly executed power of attorney, a parent, legal custodian or guardian of a 3 
minor may delegate to another person, for a period not exceeding 180 days, any of the parent’s 4 
or guardian’s powers regarding care, custody, or property of the minor child or ward, except the 5 
power to consent to marriage or adoption of a minor ward or release of a minor ward for 6 
adoption. 7 

(b)  A parent who executes a delegation of powers under this section must mail or give a 8 
copy of the document to any other parent within 10 days of its execution unless 9 

(1)  The other parent does not have visitation rights or has supervised visitation rights: or 10 
(2)  There is an existing domestic violence restraining order, or a similar law of another 11 

state, in effect against the other parent to protect the parent, legal custodian, or guardian 12 
executing the delegation of powers or the child. 13 

(c)  A power of attorney executed pursuant to (a) of this section shall be revocable by the 14 
person who executed the power of attorney. 15 

(d)  If a parent or guardian is serving in the armed forces of the United States and is 16 
deployed to a foreign nation, and if the power of attorney so provides, a delegation under this 17 
section is effective until the thirty-first day after the end of the deployment. 18 

(e)  If a guardian for a minor delegates any power under this section, the guardian shall 19 
notify the court within 7 days after execution of the power of attorney and provide the court the 20 
name, address, and telephone number of the attorney-in-fact. 21 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Bernardino County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: California law currently does not provide a mechanism for a parent or a guardian 
to temporarily delegate the power to provide for care, custody or property of a minor to someone 
without the formality of a guardianship.  Parents and guardians often file petitions for 
guardianship when a parent’s absence is intended and planned to be temporary.  The parties are 
then subjected to unnecessary and invasive investigations and subsequently, if a guardianship is 
established by the court, then they are subjected to further scrutiny and the uncertainty of 
whether the court will agree to terminate the guardianship.  This process is lengthy, complicated 
and expensive.  Many other states already have similar provisions allowing a parent or guardian 
to temporarily delegate powers regarding care, custody, or property of a minor to another person. 
 
The Solution: This resolution will add Probate Code section 1505 to authorize a parent or 
guardian to delegate powers regarding care, custody, or property to another person.  The 
authorization is fully revocable and is subject to a 180-day duration (unless the signer is in the 
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military).  The statute would be limited in scope, leaving decisions about who should care for 
children in the hands of responsible parents, without requiring them to go through the 
uncertainty, expense and unnecessary scrutiny of the probate court.  Responsible parents and 
guardians should have the option to provide for their children’s temporary care without the 
necessity of a formal guardianship proceeding in probate court. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Mark J. Andrew Flory, Special Counsel at 
Brown White & Osborn, 300 E. State Street, Suite 300, Redlands, California 92373, 909-798-
6179, mflory@brownwhitelaw.com.  
 
RESPONSIBLE FLOOR DELEGATE:  Mark Flory 
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
FLEXCOM 
 
FLEXCOM Disapproves this resolution. 

FLEXCOM is concerned that the proposed statute has the potential for abuse by one parent who 
transfers custody to a non-parent without the consent of the other parent.  The proposed statute is 
vague as to what “visitation rights” means.  Many parents do not have court orders for visitation 
(e.g., in an intact marriage), so it is not clear if this would apply to them or not.  Also, there is no 
procedure for a parent to object to the delegation, i.e. notice may be required but it appears the 
other parent would be bound by the delegation.  Also, it would appear improper to have a court-
appointed guardian be able to circumvent judicial supervision by delegating custodial powers to 
a non-court appointed person.   

TEXCOM 
 
DISAPPROVE  

Existing law under Family Code §§ 6550-6552 sets forth a Caregiver Authorization 
Affidavit.  This existing statute provides an informal alternative to a guardianship and provides 
an adequate short-term non-judicial solution as sought by proponents.  If there is a need for 
authority beyond that granted under these Family Code statutes, the protections of court 
supervision and oversite under temporary guardianship are in the best interests of the child.  
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TEXCOM also voiced concern that the proposed process could be abused if both parents are not given 
notice of the delegation. 

BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY
 
Probate Code Section 1514 allows one parent alone, with only 10 days’ notice to the other parent, 
to give/delegate all care, custody and property of the minor child to a nonparent.  Ten days’ notice
is insufficient notice to allow a parent to research, locate, meet with and hire an attorney to oppose
a unilateral delegation of the other parent’s parental rights and responsibilities.
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RESOLUTION 02-05-2019 
 
DIGEST 
Family Law: Scope of “Substantial Period of Time” 
Amends Family Code section 3041 to clarify that the term “substantial period of time” shall not 
include the time during which a minor is under a temporary guardianship of the person. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 3041 to clarify that the term “substantial period of 
time” shall not include the time during which a minor is under a temporary guardianship of the 
person. This resolution should be disapproved because any time spent with the proposed 
guardian in a stable placement should be considered in determining the best interests of the 
minor.   
 
In determining whether a guardianship should be granted over the objection of a parent, current 
law recognizes the importance of continuity and stability in a child’s living arrangement. (Fam. 
Code, § 3041.)  If the proposed guardian has been providing stable placement and has assumed 
the role of a parent on a day-to-day basis, thereby fulfilling the child’s psychological needs for 
care and affection for a substantial period of time, then under Family Code section 3041 there is 
a presumption that removal of the child would be detrimental. (In re Guardianship of L.V. (2006) 
136 Cal.App.4th 481, 490-491.)  The parents then have the burden of proving by a 
preponderance of evidence that it would not be detrimental to remove the child from the stable 
placement. (In re Guardianship of Vaughan (2012) 207 Cal.App.4th 1055, 1070.)  
 
Under Probate Code section 2250 subdivision (b), any appointment of a temporary guardian 
must be based on a judicial determination of good cause and the minor’s best interests. While 
there is no statutory provision to specify what constitutes a “substantial period of time,” courts 
can include the period that a child is under a temporary guardianship as a factor in determining 
whether there has been a stable placement over time. (Id. at 1072.) Since it is not unusual for 
more than a year to pass before trial on the issue of appointment of a guardian when a temporary 
guardianship is in place, under existing law it can be difficult for parents to prove that it would 
not be detrimental to remove the minor from the temporary guardian. 
 
While a probate guardianship proceeding must balance parental rights, “courts recognized that 
the right of the parent [to custody] must give way, its preservation being of less importance than 
the health safety, morals, and general welfare of the child.”  (In re Guardianship of Imperatrice 
(1920) 182 Cal. 355, 358.)  Family Code section 3020, subdivision (a), provides that “it is the 
public policy of this state to ensure that the health, safety, and welfare of children shall be the 
court’s primary concern in determining the best interests of children when making any orders 
regarding the physical or legal custody or visitation of children.”  Accordingly, this resolution 
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should be disapproved because the public policy of California dictates that the courts should 
have discretion to look at all factors, including the time a minor has been under a temporary 
guardianship, to determine whether the child has been under a stable placement and whether 
removal would be detrimental to the minor. (Id.) 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Family Code section 3041, to read as follows: 
 
§3041 1 

(a) Before making an order granting custody to a person or persons other than a parent, 2 
over the objection of a parent, the court shall make a finding that granting custody to a parent 3 
would be detrimental to the child and that granting custody to the nonparent is required to serve 4 
the best interest of the child. Allegations that parental custody would be detrimental to the child, 5 
other than a statement of that ultimate fact, shall not appear in the pleadings. The court may, in 6 
its discretion, exclude the public from the hearing on this issue. 7 

(b) Subject to subdivision (d), a finding that parental custody would be detrimental to the 8 
child shall be supported by clear and convincing evidence. 9 

(c) As used in this section, “detriment to the child” includes the harm of removal from a 10 
stable placement of a child with a person who has assumed, on a day-to-day basis, the role of his 11 
or her parent, fulfilling both the child’s physical needs and the child’s psychological needs for 12 
care and affection, and who has assumed that role for a substantial period of time. A “substantial 13 
period of time” shall not include the time that a minor is subject to a temporary guardianship of 14 
the person pursuant to Probate Code section 2250.  A finding of detriment does not require any 15 
finding of unfitness of the parents. 16 

(d) Notwithstanding subdivision (b), if the court finds by a preponderance of the evidence 17 
that the person to whom custody may be given is a person described in subdivision (c), this 18 
finding shall constitute a finding that the custody is in the best interest of the child and that 19 
parental custody would be detrimental to the child absent a showing by a preponderance of the 20 
evidence to the contrary. 21 

(e) Notwithstanding subdivisions (a) to (d), inclusive, if the child is an Indian child, when 22 
an allegation is made that parental custody would be detrimental to the child, before making an 23 
order granting custody to a person or persons other than a parent, over the objection of a parent, 24 
the court shall apply the evidentiary standards described in subdivisions (d), (e), and (f) of 25 
Section 1912 of the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.) and Sections 224.6 26 
and 361.7 of the Welfare and Institutions Code and the placement preferences and standards set 27 
out in Section 361.31 of the Welfare and Institutions Code and Section 1922 of the Indian Child 28 
Welfare Act (25 U.S.C. Sec. 1901 et seq.) 29 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Contra Costa County Bar Association 
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STATEMENT OF REASONS 
 
The Problem:  Under the current law the initial burden of proof is a clear and convincing 
evidence that parental custody would be detrimental.  However, if the court finds by a 
preponderance of the evidence that it would be detrimental to remove the minor from a safe and 
stable placement (the temporary guardian) then the burden shifts to the parents to prove by a 
preponderance of the evidence that it would not be detrimental to remove the minor from the 
temporary guardian.   
 
This greatly prejudices the parents who through no fault of their own are not able to secure a 
timely trial date after the granting of a temporary guardianship. Since securing a trial date can 
take up to a year or more (a substantial period of time) from the initial granting of a temporary 
guardianship it becomes impossible for the parent to prove that it would not be detrimental to 
remove the minor from the temporary guardian.  
 
The Solution: Include language which does not permit the time during a temporary guardianship 
to be considered as part of the “substantial period of time” referred to in this section. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
This section was created under the Prior legislation: AB 1938 and no other proposals have 
sought to address the same problem. 
 
AUTHOR AND/OR PERMANENT CONTACT: Oliver A. Greenwood, 367 Civic Drive, 
Suite 2, Pleasant Hill, CA 94523, voice 925-957-1030, fax 925-266-3446, email 
oliver@oaglaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Oliver A. Greenwood  
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
BANSDC 
 
By excluding the time a minor is subject to temporary guardianship, the proposed change better 
protects the parents reduces the protections for the minor children.  Section 3041 (c) addresses 
the real problem of flip flopping children in and out of an established and stable placement.  It is 
widely accepted that it is generally detrimental to continually move children in and out of a 
stable home.  Removing the time a minor is under guardianship as one of the protective factors to 
consider under the “substantial period of time” test and removing that consideration limits the 
court’s authority to protect children, which is not the purpose of the statute.  Instead of limiting 
the court’s ability to consider the length of time the children are in a stable placement, the statute 
should remain as is so the Court will be able to utilize its discretion. 
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FLEXCOM 
 
FLEXCOM Disapproves this resolution.   

 
A child may emotionally bond with a temporary guardian while in that guardian’s care.  That 
child’s best interests might be served by remaining in that guardian’s care.  This proposed 
amendment would have that period of care ignored for purposes of determining a child’s best 
interest because a parent might be delayed in pursuing their parenting rights.  This proposed 
amendment appears focused on a parent’s needs, and not those of a child.  If a child spends 
substantial time with a guardian, a statute suggesting that such time is not real development, 
attachment and bonding time will not have a real-world impact on the child. A child will bond 
irrespective of whether a statute says it is not bonding time, and the proposed amendment would 
not protect or advance the interests of the child. 
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RESOLUTION 03-01-2019 
 
DIGEST 
Schools: Elementary Schools to Provide Feminine Hygiene Products 
Amends Education Code section 35292.6 to include grades 3 through 6 in the requirement that 
elementary schools provide feminine hygiene products. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Education Code section 35292.6 to include grades 3 through 6 in the 
requirement that elementary schools provide feminine hygiene products.  This resolution should 
be approved in principle because girls who start their menstrual cycles in grades 3 through 6 
need access to feminine hygiene products just as much as girls who start their menstrual cycles at 
an older age. 
 
Under current law, schools with grades 6 through 12 that meet a pupil poverty threshold are 
required to stock at least 50 percent of the school’s restrooms with feminine hygiene products.  
However, many girls start their menstrual cycle before they reach the sixth grade. (Ed. Code, § 
35292.6.)  Under current law, those girls do not have the same access to feminine hygiene 
products as their older peers. 
 
According to a study by the American Academy of Pediatrics, approximately 10 percent of girls 
start their menstrual cycles by age 11, with 10 percent of Non-Hispanic black and Mexican 
American girls starting their menstrual cycles before they turn 11.  (William Cameron Chumlea, 
et al., Age at Menarche and Racial Comparisons in US Girls, 111 Pediatrics, 110, 111 (2003).)  
Like their older peers, these girls also need feminine hygiene products for their health, well-
being, and full participation in school. 
 
When enacting the current statute, Education Code section 35292.6, California’s Legislature 
acknowledged that inadequate menstrual hygiene management is associated with both health and 
psycho-social issues, particularly among low-income women, and that it negatively impacts 
girls’ attendance in school.  (Sen. Rules Committee, Third Reading, Assem. Bill No. 10, 2017-
2018 Reg. Sess., Sept. 4, 2017.)     
 
This resolution promotes the purpose of the current Education Code section 35292.6, which was 
to ensure that feminine hygiene products are available to all students who menstruate.  (Sen. 
Rules Committee, Third Reading, Assem. Bill No. 10, 2017-2018 Reg. Sess., Sept. 4, 2017.)  
Because the concerns and goals of the current law apply equally to girls who menstruate in 
grades 3 through 6, this resolution should be approved in principle. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Education Code Section 35292.6, to read as follows: 
 
§35292.6 1 

(a) A public school maintaining any combination of classes from grade 6 3 to grade 12, 2 
inclusive, that meets the 40-percent pupil poverty threshold required to operate a schoolwide 3 
program pursuant to Section 6314(a)(1)(A) of Title 20 of the United States Code shall stock at 4 
least 50 percent of the school’s restrooms with feminine hygiene products at all times. 5 

(b) A public school described in subdivision (a) shall not charge for any menstrual 6 
products provided to pupils, including, but not limited to, feminine hygiene products. 7 

(c) For purposes of this section, “feminine hygiene products” means tampons and 8 
sanitary napkins for use in connection with the menstrual cycle.  9 
 

(Proposed new language underlined; language to be deleted, stricken) 
  
PROPONENT:  Women Lawyers of Sacramento 
 
STATEMENT OF REASONS 
 
The Problem:  Existing law requires elementary school grades 6 through 12 that meet certain 
requirements to provide feminine hygiene products. However, a study published by the 
American Academy of Pediatrics shows that approximately 10% of young girls will have their 
first period, or menarche, by 11 years old. William Cameron Chumlea, et al., Age at Menarche 
and Racial Comparisons in US Girls, 111 PEDIATRICS, 110, 110-113 (2003). Moreover, 
socioeconomic status has been found to play a factor in early age at menarche, making the need 
for access to feminine hygiene products in high poverty elementary schools even more 
significant. Feminine hygiene products are a necessity for the health, well-being, and full 
participation for those who menstruate. No person who menstruates should ever need to worry 
about access to tampons or sanitary pads, especially not the youngest and most vulnerable subset 
of our population.  
 
The Solution:  Amend Education Code section 35292.6 to require public schools teaching grade 
3 and above (rather than grade 6 and above as currently provided), and which meet specific pupil 
poverty thresholds, to provide feminine hygiene products in at least 50 percent of the school’s 
restrooms. The amendment will ensure that children who experience menses at a young age have 
access to necessary hygiene products.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB-10 Feminine hygiene products: public school restrooms. (2017-2018).   
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AUTHOR AND/OR PERMANENT CONTACT: Amy O’Neill, King & Spalding, 621 Capitol 
Mall, Suite 1500, Sacramento, California 95814, (916) 321-4812, aoneill@kslaw.com; Ariana 
Van Alstine, Kennaday, Leavitt, Owensby PC, 621 Capitol Mall, Suite 2500, Sacramento, CA, 
95814, (831) 566-6423, avanalstine@kennadayleavitt.com. 
 
RESPONSIBLE FLOOR DELEGATE: Amy O’Neill and/or Ariana Van Alstine.  
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RESOLUTION 03-02-2019 
 
DIGEST 
School Districts: Mandatory Automated External Defibrillators at Interscholastic Pool Areas 
Amends Education Code section 35179.6 to require a school district or charter school with an 
on-site swimming pool as specified to acquire an AED unit for the pool area. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to 10-03-2016, which was approved in principle. 
 
Reasons: 
This resolution would amend Education Code section 35179.6 to require a school district or 
charter school with an on-site swimming pool as specified to acquire an AED unit for the pool 
area.  This resolution should be disapproved because it is repetitive of existing law that only 
came into effect in July 2019 and therefore has not yet demonstrated a need, lifesaving measures 
such as chest compressions are the primary source of temporary relief in the case of most 
drownings, and the costs to the school districts would be significant. 
 
Current law requires a school district or charter school that elects to offer interscholastic athletic 
programs to acquire at least one automated external defibrillator (“AED”) for each school within 
the district or charter school.  Additionally, districts and charter schools are encouraged to ensure 
that the AED units are available for the purpose of rendering emergency care or treatment within 
a recommended three to five minutes of sudden cardiac arrest to pupils, spectators, and other 
individuals present at athletic events. (See Ed. Code, § 35179.6, subd. (b)(1).) 

This resolution states that if a school district or charter school has an on-site swimming pool and 
elects to offer any interscholastic aquatics athletic program, the school district or the charter 
school shall acquire an AED unit for the swimming pool area.  

The statement of reasons for this resolution acknowledges that it is repetitive of current law by 
stating that the proposed requirement for an AED unit designated for the swimming pool area is 
“in addition to the requirement in section 35179.6(b)(1).” The statement of reasons also 
accurately recognizes current law including the fact that a recently enacted provision requires the 
availability of an AED as described above as well as when a public swimming pool charges a 
direct fee to access/use the aquatic facilities.  (Ed. Code, § 35179.6; added by Stats. 2018, Ch. 
646, § 2. (AB 2009) Effective January 1, 2019.) As such, the resolution fails to explain the need 
for the stricter, swimming pool area-specific requirement for an AED. 
 
Additionally, the Centers for Disease Control states that drowning, not cardiac arrest, is a leading 
cause of death for children between one and 14 years old.  This resolution does not address that 
issue.  Also, using AEDs in wet environments requires specialized skill because the electric 
shock of an AED on a wet body could result in death.  Finally, the resolution provides no cost-

47 of 506



03-02-2019 Page 2 of 4 
 

benefit analysis for the addition of a pool-area specific AED requirement, which would be a 
fiscal burden on schools and school districts.   
 
For these reasons, this resolution should be disapproved. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Education Code section 35179.6, to read as follows: 
   
§35179.6 1 

(a)  For purposes of this section, an “AED” is an automated external defibrillator. 2 
(b)(1) Commencing July 1, 2019, if a school district or charter school elects to offer any 3 

interscholastic athletic program, the school district or the charter school shall acquire at least one 4 
AED for each school within the school district or the charter school. The school district or the 5 
charter school is encouraged to ensure that the AED or AEDs are available for the purpose of 6 
rendering emergency care or treatment within a recommended three to five minutes of sudden 7 
cardiac arrest to pupils, spectators, and any other individuals in attendance at the athletic 8 
program’s on campus activities or events and shall ensure that the AED or AEDs are available to 9 
athletic trainers and coaches and authorized persons at these activities or events. 10 

(2) Commencing July 1, 2020, if a school district or charter school has an on-site 11 
swimming pool and elects to offer any interscholastic aquatics athletic program, the school 12 
district or the charter school shall acquire an AED unit for the swimming pool area.  This 13 
requirement is in addition to the requirement in section 35179.6(b)(1). 14 

(c) Subdivision (b) of Section 49417 shall apply for the purposes of determining whether 15 
an employee of a school district is liable for any civil damages resulting from his or her use, 16 
attempted use, or nonuse of an AED in the rendering of emergency care or treatment pursuant to 17 
this section. 18 

(d) Subdivision (c) of Section 49417 shall apply for the purposes of determining whether 19 
a public school or school district is liable for any civil damages resulting from any act or 20 
omission in the rendering of emergency care or treatment pursuant to this section. 21 

(e) Except as provided in subdivision (g), if an employee of a charter school complies 22 
with Section 1714.21 of the Civil Code in rendering emergency care or treatment through the 23 
use, attempted use, or nonuse of an AED at the scene of an emergency, the employee shall not be 24 
liable for any civil damages resulting from any act or omission in the rendering of the emergency 25 
care or treatment. 26 

(f) Except as provided in subdivision (g), if a charter school complies with the 27 
requirements of Section 1797.196 of the Health and Safety Code, the charter school shall be 28 
covered by Section 1714.21 of the Civil Code and shall not be liable for any civil damages 29 
resulting from any act or omission in the rendering of the emergency care or treatment. 30 

(g) Subdivisions (e) and (f) do not apply in the case of personal injury or wrongful death 31 
that results from gross negligence or willful or wanton misconduct on the part of the person who 32 
uses, attempts to use, or fails to use an AED to render emergency care or treatment. 33 

(h) In order to ensure public safety, each school district or charter school that elects to 34 
offer any interscholastic athletic program shall ensure that its AED or AEDs are maintained and 35 
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regularly tested according to the operation and maintenance guidelines set forth by the 36 
manufacturer, the American Heart Association, or the American Red Cross, and according to any 37 
applicable rules and regulations set forth by the governmental authority under the federal Food 38 
and Drug Administration and any other applicable state and federal authority. 39 

(i) This section does not alter the requirements of Section 1797.196 of the Health and 40 
Safety Code. 41 
 

(Proposed language to be added underlined, language to be deleted stricken) 
 
PROPONENT:  San Mateo County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Commencing January 1, 2019, public swimming pools that charge a “direct fee” 
must provide an AED unit at the pool.  However, if a high school or charter school has a 
swimming pool and does not make the pool available to the public through a program to charge a 
“direct fee,” then the high school or charter school with a swimming pool is not required to 
provide an AED unit at the swimming pool. 
 
California does not require aquatics coaches for interscholastic athletics to be certified 
Lifeguards.  For example, California only “emphasizes” that such coaches to be CPR certified.  
See Education Code section 35179.1(c)(6).  In addition, California only requires teachers to take 
a CPR course one time - before receiving a teaching credential.  See Education Code section 
44259(c)(4)(A).  Although CPR certifications expire after two years, most California teachers are 
not required to renew the training. 
 
As a result, if a student is a drowning victim during an interscholastic athletics practice or 
competition (or during a swim PE class) and if there is no AED unit available at the pool, then 
there is a low probability that the untrained bystanders will be able to save the student’s life. 
 
The Solution: This resolution will require all high schools or charter schools that participate in 
interscholastic athletic aquatics programs to provide an AED unit at the pool.  For example, if the 
school participates in interscholastic athletics, then Education Code section 35179.6(a)(1) 
requires the school to provide at least one AED unit.  This resolution would require schools that 
participate in interscholastic athletics and that have swimming pools to provide a second AED 
unit in the pool area.  As a result, if an AED unit is required for interscholastic athletics in 
aquatics, then it will also be available for aquatics PE classes during the school day. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 2009 (Maienschein, 2018), added Education Code section 35179.6, to require all school 
districts or charter schools to provide at least one AED unit for each school that participates in 
any interscholastic athletics program. 
 
AB 1766 (Maienschein, 2018), to require public swimming pools that charge a “direct fee” to 
provide an AED unit.  In addition, AB 1766 requires the State Department of Education, in 
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consultation with the State Department of Public Health to “issue best practices guidelines 
related to pool safety at K-12 schools.”  See Health and Safety Code section 116046(a). 
 
AB 2217 (Melendez, 2014) added Education Code section 49417, to allow K-12 schools to 
solicit funds in order to implement AED programs. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule other than those expressly identified. 
 
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, 448 Ignacio Blvd, #124, 
Novato, CA 94949, catherinerucker@me.com, 415-246-6647. 
 
RESPONSIBLE FLOOR DELEGATE:  Catherine Rucker 
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RESOLUTION 03-03-2019 
 

DIGEST 
Child Neglect: Permitting Children More Freedom to Act Unsupervised 
Amends Penal Code section 273a and Welfare and Institutions Code section 300.4 to limit 
parental liability for children engaging in certain activities without being supervised.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 273a and Welfare and Institutions Code section 300.4 
to limit parental liability for children engaging in certain activities without being supervised. 
This resolution should be disapproved because it is an overly broad solution to a problem that is 
not shown to exist except anecdotally, would limit the discretion of judges deciding dependency 
and other issues, and would have the unintended consequence of making children less safe. 
 
Under current law, a person may be found guilty of child endangerment regardless of their intent, 
so long as it is shown they willingly committed an act or omission. (People v. Odom (1991) 226 
Cal.App.3d 1028, 1032.)  However, the prosecution must show the person acted with “criminal 
negligence,” which requires “‘a reckless, gross or culpable departure from the ordinary standard 
of due care; it must be such a departure from what would be the conduct of an ordinarily prudent 
person under the same circumstances as to be incompatible with a proper regard for human 
life.’” (Ibid., citing People v. Peabody (1975) 46 Cal.App.3d 43, 48-49.) Except for limited 
anecdotal evidence, it does not appear that current law is being abused by the State.   
 
The resolution is also overbroad. While it is consistent with the age limit in Vehicle Code section 
15620, subdivision (a), by adding time and temperature restrictions, it ignores, by implication, 
other dangers of leaving a child in a car alone. A child as young as two can release the brake or 
put the car in gear, letting the car roll into traffic or pedestrians. He or she can open or close a 
window, causing a head or arm to be crushed. Even a belted child can undo the restraint, open a 
door, get out, and wander off. (See Unsupervised Children in Vehicles: A Risk for Pediatric 
Trauma, American Academy of Pediatrics (1991); see also www.KidsandCars.org/how-kids-get-
hurt.) 
 
Similarly, while California has no regulation or law about when a child is considered old enough 
to stay home alone, most experts suggest this is ill-advised prior to 10 to 12 years of age. (See, 
e.g., FAQ, Safekids.org.) The same limitation is recommended for allowing a child to walk alone 
to school, particularly where there are streets that must be crossed. (See, 
e.g., www.healthychildren.org/English/safety-prevention/on-the-go/Pages/Safety-on-the-Way-to-
School.aspx.) This is because younger children are more impulsive and less cautious around 
traffic, and they often do not understand other potential dangers they could come across. 
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The resolution contains drafting problems as well. The reference to Welfare and Institutions 
Code section 300, subdivision (b)(3), cites a statute that does not exist.  Presumably it meant to 
cite to Welfare and Institutions Code section 300.4. Also, the term “sufficient capacity” to 
modify the age limitation is not defined. In other contexts, “sufficient capacity” is a standard that 
gives rise to arguments as to its application. 
 
While parental neglect may be a problem, the resolution’s creation of a bright line definition is 
not a solution. It seeks to protect parents when it is the safety of children that is the purpose of 
the law. The existing totality-of-circumstances standard is more reasonable, allowing prosecutors 
and bench officers sufficient latitude to determine when a child has been endangered. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend the Penal Code section 273a, and Welfare & Institutions Code section 
300.4, to read as follows: 
 
§273a 1 
 (a) Any person who, under circumstances or conditions likely to produce great bodily 2 
harm or death, willfully causes or permits any child to suffer, or inflicts thereon unjustifiable 3 
physical pain or mental suffering, or having the care or custody of any child, willfully causes or 4 
permits the person or health of that child to be injured, or willfully causes or permits that child to 5 
be placed in a situation where his or her person or health is endangered, shall be punished by 6 
imprisonment in a county jail not exceeding one year, or in the state prison for two, four, or six 7 
years. 8 
 (b) Any person who, under circumstances or conditions other than those likely to 9 
produce great bodily harm or death, willfully causes or permits any child to suffer, or inflicts 10 
thereon unjustifiable physical pain or mental suffering, or having the care or custody of any 11 
child, willfully causes or permits the person or health of that child to be injured, or willfully 12 
causes or permits that child to be placed in a situation where his or her person or health may be 13 
endangered, is guilty of a misdemeanor. 14 
 (c) An act of a parent, custodian, guardian, or foster parent described under Cal. Welf. 15 
& Inst. Code § 300(b)(3), is not a criminal offense. 16 
 (c) (d) If a person is convicted of violating this section and probation is granted, the 17 
court shall require the following minimum conditions of probation: 18 
 (1) A mandatory minimum period of probation of 48 months. 19 
 (2) A criminal court protective order protecting the victim from further acts of violence 20 
or threats, and, if appropriate, residence exclusion or stay-away conditions. 21 
 (3)(A) Successful completion of no less than one year of a child abuser's treatment 22 
counseling program approved by the probation department. The defendant shall be ordered to 23 
begin participation in the program immediately upon the grant of probation. The counseling 24 
program shall meet the criteria specified in Section 273.1. The defendant shall produce 25 
documentation of program enrollment to the court within 30 days of enrollment, along with 26 
quarterly progress reports. 27 
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 (B) The terms of probation for offenders shall not be lifted until all reasonable fees due 28 
to the counseling program have been paid in full, but in no case shall probation be extended 29 
beyond the term provided in subdivision (a) of Section 1203.1. If the court finds that the 30 
defendant does not have the ability to pay the fees based on the defendant's changed 31 
circumstances, the court may reduce or waive the fees. 32 
 (4) If the offense was committed while the defendant was under the influence of drugs 33 
or alcohol, the defendant shall abstain from the use of drugs or alcohol during the period of 34 
probation and shall be subject to random drug testing by his or her probation officer. 35 
 (5) The court may waive any of the above minimum conditions of probation upon a 36 
finding that the condition would not be in the best interests of justice. The court shall state on the 37 
record its reasons for any waiver. 38 
 39 
§300.4 40 
 A child who comes within any of the following descriptions is within the jurisdiction of 41 
the juvenile court which may adjudge that person to be a dependent child of the court: 42 
 (a) The child has suffered, or there is a substantial risk that the child will suffer, serious 43 
physical harm inflicted nonaccidentally upon the child by the child's parent or guardian. For 44 
purposes of this subdivision, a court may find there is a substantial risk of serious future injury 45 
based on the manner in which a less serious injury was inflicted, a history of repeated inflictions 46 
of injuries on the child or the child's siblings, or a combination of these and other actions by the 47 
parent or guardian that indicate the child is at risk of serious physical harm. For purposes of this 48 
subdivision, “serious physical harm” does not include reasonable and age-appropriate spanking 49 
to the buttocks if there is no evidence of serious physical injury. 50 
 (b)(1) The child has suffered, or there is a substantial risk that the child will suffer, 51 
serious physical harm or illness, as a result of the failure or inability of his or her parent or 52 
guardian to adequately supervise or protect the child, or the willful or negligent failure of the 53 
child's parent or guardian to adequately supervise or protect the child from the conduct of the 54 
custodian with whom the child has been left, or by the willful or negligent failure of the parent or 55 
guardian to provide the child with adequate food, clothing, shelter, or medical treatment, or by 56 
the inability of the parent or guardian to provide regular care for the child due to the parent's or 57 
guardian's mental illness, developmental disability, or substance abuse. A child shall not be 58 
found to be a person described by this subdivision solely due to the lack of an emergency shelter 59 
for the family. Whenever it is alleged that a child comes within the jurisdiction of the court on 60 
the basis of the parent's or guardian's willful failure to provide adequate medical treatment or 61 
specific decision to provide spiritual treatment through prayer, the court shall give deference to 62 
the parent's or guardian's medical treatment, nontreatment, or spiritual treatment through prayer 63 
alone in accordance with the tenets and practices of a recognized church or religious 64 
denomination, by an accredited practitioner thereof, and shall not assume jurisdiction unless 65 
necessary to protect the child from suffering serious physical harm or illness. In making its 66 
determination, the court shall consider (1) the nature of the treatment proposed by the parent or 67 
guardian, (2) the risks to the child posed by the course of treatment or nontreatment proposed by 68 
the parent or guardian, (3) the risk, if any, of the course of treatment being proposed by the 69 
petitioning agency, and (4) the likely success of the courses of treatment or nontreatment 70 
proposed by the parent or guardian and agency. The child shall continue to be a dependent child 71 
pursuant to this subdivision only so long as is necessary to protect the child from risk of 72 
suffering serious physical harm or illness. 73 
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 (2) The Legislature finds and declares that a child who is sexually trafficked, as 74 
described in Section 236.1 of the Penal Code, or who receives food or shelter in exchange for, or 75 
who is paid to perform, sexual acts described in Section 236.1 or 11165.1 of the Penal Code, and 76 
whose parent or guardian failed to, or was unable to, protect the child, is within the description of 77 
this subdivision, and that this finding is declaratory of existing law. These children shall be 78 
known as commercially sexually exploited children. 79 
 (3) A child shall not be found to be a person described by this subdivision solely due to 80 
a parent, custodian, guardian, or foster parent’s act of permitting his/her child to perform the 81 
following actions, unsupervised, if the child is seven years old or older and of sufficient capacity: 82 
 (A) Travel to and from school including without limitation traveling by walking, 83 
running, bicycling, school bus, and public transportation; 84 
 (B) Engage in outdoor play; 85 
 (C) Remain for less than fifteen (15) minutes in a vehicle if the temperature inside the 86 
vehicle is not, nor will not become, dangerously hot or cold; or 87 
 (D) Remain at a residence, alone, before and after school if the parent, custodian, 88 
guardian, or foster parent: (i) returns to that residence on the same day on which the parent, 89 
custodian, guardian, or foster parent gives the child permission to remain at the residence, alone; 90 
(ii) makes provisions for the child to be able to contact the parent, custodian, guardian, or foster 91 
parent from that residence; and (iii) makes provisions for any reasonably foreseeable 92 
emergencies that may arise on the same day on which the parent, custodian, guardian, or foster 93 
parent gives the child permission to remain at the residence, alone. 94 
 (c) The child is suffering serious emotional damage, or is at substantial risk of suffering 95 
serious emotional damage, evidenced by severe anxiety, depression, withdrawal, or untoward 96 
aggressive behavior toward self or others, as a result of the conduct of the parent or guardian or 97 
who has no parent or guardian capable of providing appropriate care. A child shall not be found 98 
to be a person described by this subdivision if the willful failure of the parent or guardian to 99 
provide adequate mental health treatment is based on a sincerely held religious belief and if a 100 
less intrusive judicial intervention is available. 101 
 (d) The child has been sexually abused, or there is a substantial risk that the child will 102 
be sexually abused, as defined in Section 11165.1 of the Penal Code, by his or her parent or 103 
guardian or a member of his or her household, or the parent or guardian has failed to adequately 104 
protect the child from sexual abuse when the parent or guardian knew or reasonably should have 105 
known that the child was in danger of sexual abuse. 106 
 (e) The child is under the age of five years and has suffered severe physical abuse by a 107 
parent, or by any person known by the parent, if the parent knew or reasonably should have 108 
known that the person was physically abusing the child. For the purposes of this subdivision, 109 
“severe physical abuse” means any of the following: any single act of abuse which causes 110 
physical trauma of sufficient severity that, if left untreated, would cause permanent physical 111 
disfigurement, permanent physical disability, or death; any single act of sexual abuse which 112 
causes significant bleeding, deep bruising, or significant external or internal swelling; or more 113 
than one act of physical abuse, each of which causes bleeding, deep bruising, significant external 114 
or internal swelling, bone fracture, or unconsciousness; or the willful, prolonged failure to 115 
provide adequate food. A child shall not be removed from the physical custody of his or her 116 
parent or guardian on the basis of a finding of severe physical abuse unless the social worker has 117 
made an allegation of severe physical abuse pursuant to Section 332. 118 
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 (f) The child's parent or guardian caused the death of another child through abuse or 119 
neglect. 120 
 (g) The child has been left without any provision for support; physical custody of the 121 
child has been voluntarily surrendered pursuant to Section 1255.7 of the Health and Safety Code 122 
and the child has not been reclaimed within the 14-day period specified in subdivision (g) of that 123 
section; the child's parent has been incarcerated or institutionalized and cannot arrange for the 124 
care of the child; or a relative or other adult custodian with whom the child resides or has been 125 
left is unwilling or unable to provide care or support for the child, the whereabouts of the parent 126 
are unknown, and reasonable efforts to locate the parent have been unsuccessful. 127 
 (h) The child has been freed for adoption by one or both parents for 12 months by 128 
either relinquishment or termination of parental rights or an adoption petition has not been 129 
granted. 130 
 (i) The child has been subjected to an act or acts of cruelty by the parent or guardian or 131 
a member of his or her household, or the parent or guardian has failed to adequately protect the 132 
child from an act or acts of cruelty when the parent or guardian knew or reasonably should have 133 
known that the child was in danger of being subjected to an act or acts of cruelty. 134 
 (j) The child's sibling has been abused or neglected, as defined in subdivision (a), (b), 135 
(d), (e), or (i), and there is a substantial risk that the child will be abused or neglected, as defined 136 
in those subdivisions. The court shall consider the circumstances surrounding the abuse or 137 
neglect of the sibling, the age and gender of each child, the nature of the abuse or neglect of the 138 
sibling, the mental condition of the parent or guardian, and any other factors the court considers 139 
probative in determining whether there is a substantial risk to the child. 140 
 It is the intent of the Legislature that this section not disrupt the family unnecessarily or 141 
intrude inappropriately into family life, prohibit the use of reasonable methods of parental 142 
discipline, or prescribe a particular method of parenting. Further, this section is not intended to 143 
limit the offering of voluntary services to those families in need of assistance but who do not 144 
come within the descriptions of this section. To the extent that savings accrue to the state from 145 
child welfare services funding obtained as a result of the enactment of the act that enacted this 146 
section, those savings shall be used to promote services which support family maintenance and 147 
family reunification plans, such as client transportation, out-of-home respite care, parenting 148 
training, and the provision of temporary or emergency in-home caretakers and persons teaching 149 
and demonstrating homemaking skills. The Legislature further declares that a physical disability, 150 
such as blindness or deafness, is no bar to the raising of happy and well-adjusted children and 151 
that a court's determination pursuant to this section shall center upon whether a parent's disability 152 
prevents him or her from exercising care and control. The Legislature further declares that a 153 
child whose parent has been adjudged a dependent child of the court pursuant to this section shall 154 
not be considered to be at risk of abuse or neglect solely because of the age, dependent status, or 155 
foster care status of the parent. 156 
 As used in this section, “guardian” means the legal guardian of the child. 157 
 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: San Mateo County Bar Association 
 
STATEMENT OF REASONS 
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The Problem: It should not be a crime for parents to let their children play unsupervised in a park 
or walk home from school. But in many states, including California, it is. On a cool March 
afternoon Kim Brooks drove to the mall for an errand. But when she arrived her four-year old 
son did not want to get out of the car. “Come on” said Ms. Brooks. 

“No, no, no! I wait here,” replied the boy. 

So Ms. Brooks locked the car doors and left her son to his videogame. Five minutes later, mother 
was back, and the two of them drove away. But not before a concerned citizen called 911. 
Shortly thereafter a warrant was issued for Ms. Brooks arrest. This story is not unique. See Kim 
Brooks, Motherhood in the Age of Reason, The New York Times, (July 27, 2018), https://www. 
nytimes.com/2018/07/27/opinion/sunday/motherhood-in-the-age-of-fear.html?module=inline. 

In 2014, Debra Harrell was charged with unlawful neglect of a child; her daughter was put in 
foster care for about two weeks because Ms. Harell let her 9-year-old daughter play in a park.  

When Danielle and Alexander Meitiv let their children — then ages 10 and 6 — walk home from 
Silver Spring’s Ellsworth Park in Maryland, the kids were picked up by the police and held by 
CPS for more than five hours. Then the authorities opened a neglect investigation for months, 
threatening to take the children away. 

Today, only 13 percent of U.S. children walk to school. One study found that only 6 percent of 
kids age 9-13 play outside in a given week. The American Academy of Pediatrics determined 
that a lack of unstructured playtime causes depression and anxiety in children. A Stanford School 
of Medicine study found that kids who miss out on free, unsupervised play also miss out on 
cognitive, physical, social, and emotional development and well-being as well as self-regulation, 
empathy, and group management skills. Most health organizations directly link the growing 
childhood obesity crisis to a lack of independent outdoor play. It’s scary to imagine, but the 
Alliance for Childhood, a play advocacy group, notes that children ages 10 to 16 now spend just 
12.6 minutes per day in vigorous physical activity and an average of 10.4 waking hours each day 
relatively motionless. 

One writer notes: “on top of all of the above, many kids I meet today are just plain terrified of 
everything, from riding the bus alone to walking to the corner store to meeting a new person. 
[…] It’s fine to want to protect your child, but sheltering them from every single scrape and 
problem has far reaching implications that will affect their whole life.” Jennifer Chait, The 
Convincing Case for Sending Your Kids Outside to Play Alone, Inhabitots (Apr. 19, 2013), 
https://inhabitat.com/inhabitots/the-convincing-case-for-sending-your-kids-outside-to-play-
alone/. 

The Solution: Children are not necessarily served by overprotective laws. The proposed language 
represents a reasonable modification to laws that currently punish parents for allowing their 
children to ambulate and play independent of supervision. 

IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None. 
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AUTHOR AND/OR PERMANENT CONTACT: B. Douglas Robbins, WOOD ROBBINS 
LLP, 1 Post Street, Suite 800, San Francisco, CA 94104, tel 415.247.7900 x204; fax 
415.247.7901; drobbins@woodrobbins.com 

RESPONSIBLE FLOOR DELEGATE: B. Douglas Robbins 
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RESOLUTION 03-04-2019 
 
DIGEST 
Water Code: Ban Use of Oxybenzone and Octinoxate 
Adds Water Code section 86000 to ban the use of oxybenzone and octinoxate in sunscreen to 
preserve reef, ocean, and fresh water wildlife.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
  
History:  
No similar resolutions found.  
 
Reasons: 
This resolution adds Water Code section 86000 to ban the use of oxybenzone and octinoxate in 
sunscreen to preserve reef, ocean, and fresh water wildlife. This resolution should be approved in 
principle because the effect of these two compounds on the coral reefs in California and around 
the world is one of growing concern.  
 
Hawaii and Key West, Florida are among the United States locations that have adopted 
legislation similar to the proposed addition to the Water Code. Other locations around the world 
have also adopted such bans. There is substantial debate in the scientific community regarding 
the effect these compounds have on coral reefs.  On the one hand, there are several studies which 
indicate that these compounds cause coral bleaching and coral death.  (See, e.g., Danovaro, et al., 
Sunscreens Cause Coral Bleaching by Promoting Viral Infections (Apr. 2008) 116(4) 
Environmental Health Perspectives, pp. 441-447.) On the other hand, the validity of these studies 
has been questioned in the scientific community, including criticism that the studies had no 
proper internal controls, are the result of small or single-sample testing, and utilize large amounts 
of these sunscreen compounds in direct contact with the coral as opposed to being dispersed in 
water.  (See, e.g., Hughes, There's Insufficient Evidence Your Sunscreen Harms Coral Reefs 
(Feb. 5, 2019) <https://phys.org/news/2019-02-insufficient-evidence-sunscreen-coral-
reefs.html>.)  Other recent studies indicate that other compounds (for example, zinc oxide or 
titanium dioxide) in sunscreen also cause coral bleaching and reef death.  Other studies indicate 
that it is not sunscreen at all, but rather climate change, that is the source of coral bleaching and 
reef death.  (National Oceanic and Atmospheric Association, Coral Reefs: One of Earth’s Most 
Diverse Ecosystems (Apr. 14, 2016) <https://www.noaa.gov/explainers/coral-reefs-essential-and-
threatened>.)   
 
Sunscreens are an effective method for blocking ultraviolet rays that have a direct and proven 
correlation to skin cancer.  (Stiler, et al., Update About the Effects of the Sunscreen Ingredients 
Oxybenzone and Octinoxate on Humans and the Environment (Oct. 2018) 38(4) Plastic Surgical 
Nursing, 158-161.)  About 90 percent of nonmelanoma skin cancers are associated with exposure 
to ultraviolet (UV) radiation from the sun.  (Koh HK, Geller AC, Miller DR, et al., Prevention 
and Early Detection Strategies for Melanoma and Skin Cancer: Current Status (1996); 132(4) 
Archives of Dermatology, 436-442.)  Nonetheless, even a cursory search of the open market 
reveals that there are numerous sunscreen products that do not contain oxybenzone and 
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octinoxate that are at least partially effective against UV radiation.  In addition, there are other 
non-chemical methods of preventing harmful exposure to the sun, including UV protective 
clothing and hats.  Therefore, eliminating sunscreens containing chemicals which studies 
indicate negatively impact coral reefs and wildlife, would not pose an undue hardship or risk for 
humans. 
 
This resolution is nearly identical to Assembly Bill No. 60 (2019-2020 Sess.) as introduced on 
December 3, 2018.  However, once it became clear that alternative sunscreen products approved 
by the FDA were limited to only five compounds, the bill was amended to remove the language 
that would ban oxybenzone and octinoxate.  

 
 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add section 86000 to the Water Code, to read as follows: 
 
§86000 1 

(a)  Beginning January 1, 2021, it shall be unlawful to sell, offer for sale, or distribute for 2 
sale in the State any sunscreen that contains oxybenzone or octinoxate, or both, without a 3 
prescription issued by a licensed healthcare provider. 4 
    (b)  No county shall enact any ordinance or regulatory restriction to prohibit the sale, use, 5 
labeling, packaging, handling, distribution, or advertisement of sunscreens containing 6 
oxybenzone or octinoxate, or both, prior to January 1, 2021. 7 
      (c)  For purposes of this section: 8 

"Licensed healthcare provider" means a physician or osteopathic physician licensed to 9 
California code or an advanced practice registered nurse licensed pursuant to California code. 10 

 "Octinoxate" refers to the chemical (RS)-2-Ethylhexyl (2E)-3-(4-methoxyphenyl)prop-2-11 
enoate under the International Union of Pure and Applied Chemistry chemical nomenclature 12 
registry; that has a chemical abstract service registry number 5466-77-3; the synonyms of which 13 
include but are not limited to ethylhexyl methoxycinnamate, octyl methoxycinnamate, Eusolex 14 
2292, Neo Heliopan AV, NSC 26466, Parsol MOX, Parsol MCX, and Uvinul MC80; and is 15 
intended to be used as protection against ultraviolet light radiation with a spectrum wavelength 16 
from 370 nanometers to 220 nanometers in a sunscreen. 17 
      "Oxybenzone" refers to the chemical (2-Hydroxy-4-methoxyphenyl)-phenylmethanone 18 
under the International Union of Pure and Applied Chemistry chemical nomenclature registry; 19 
that has a chemical abstract service registry number 131-57-7; the synonyms of which include 20 
but are not limited to benzophenone-3, Escalol 567, Eusolex 4360, KAHSCREEN BZ-3, 21 
Uvasorb MET/C, Syntase 62, UV 9, Uvinul 9, Uvinul M-40, Uvistat 24, USAF Cy-9, 22 
Uniphenone-3U, 4-methoxy-2-hydroxybenzophenone and Milestab 9; and is intended to be used 23 
as protection against ultraviolet light radiation with a spectrum wavelength from 370 nanometers 24 
to 220 nanometers in a sunscreen. 25 
     "Prescription" means an order for medication, that is dispensed to or for an ultimate 26 
user.  "Prescription" shall not include an order for medication that is dispensed for immediate 27 
administration to the ultimate user, such as a chart order to dispense a drug to a bed patient for 28 
immediate administration in a hospital.  "Prescription" includes an order for a sunscreen. 29 
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      "Sunscreen" means a product marketed or intended for topical use to prevent 30 
sunburn.  Sunscreen does not include products marketed or intended for use as a cosmetic, as 31 
defined in section 328-1, for the face." 32 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS 
 
The Problem:  The purple hydrocoral is a vibrant violet hue coral that is found along the Pacific 
Coast from Northern California to central Baja California. Two chemicals contained in many 
sunscreens, oxybenzone and octinoxate, have significant harmful impacts on California’s marine 
environment and residing ecosystems.  This coral plays a critical role in protecting California’s 
shoreline.  Oxybenzone and octinoxate cause mortality in developing coral; increase coral 
bleaching-a condition that leaves coral vulnerable to infection and prevents it from getting the 
nutrients it needs to survive-as well as DNA damage, and abnormalities in their growth and 
skeleton.  These chemicals have also been shown to degrade corals' resiliency and ability to 
adjust to climate change factors and inhibit recruitment of new corals.  Oxybenzone and 
octinoxate appear to increase the probability of endocrine disruption in wildlife. The chemicals 
also induce deformities in the embryonic development of fish, sea urchins, coral, and shrimp, and 
induce neurological behavioral changes in fish that threaten the continuity of fish populations.  In 
addition, species that are listed on the federal Endangered Species Act, including sea turtle 
species, marine mammals, and migratory birds, may be exposed  
#W@$to oxybenzone and octinoxate contamination. 
 
The Solution:  This resolution prohibits the use oxybenzone and octinoxate in all sunscreen 
products and will ensure that Californians or those visiting California do not pollute and destroy 
sensitive habitats including the ocean, streams, and lakes. There is no doubt to the benefits of 
sunscreen in the mitigation of skin cancer. Plus, there are over 3,400 ocean-friendly sunscreens 
on the market that use natural ingredients and do not contain oxybenzone or octinoxate.  
 
Swimming and other water activities cause these chemicals to pollute California’s water unless 
they are actively mitigated. Sewage contamination of these chemicals on coastal and fresh waters 
are not removed by the State's wastewater treatment system.  Oxybenzone and octinoxate are 
also discharged to the ground and surface waters from cesspools, leaking septic systems, and 
municipal wastewater collection and treatment systems. 
 
Studies done in Hawaii’s Hanauma Bay revealed that the 2,600 average visitors deposited about 
412 pounds of sunscreen into the water every day. The damaging effects of sunscreen can occur 
in concentrations as low as 62 parts per trillion, which is equivalent to one drop of oxybenzone in 
six Olympic-sized swimming pools.  To deal with this problem Hawaii and Key West have 
enacted legislation to ban these two ingredients.  
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This resolution solves the problem of environmental contamination caused by oxybenzone and 
octinoxate which persists in coastal and fresh waters, and ensures the protection of our sensitive 
ecosystems.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
There is no current or prior related legislation in California. The text of this resolution mirrors 
Hawaii Senate Bill 2570 which was signed into law in 2018.  
 
AUTHOR AND/OR PERMANENT CONTACT: Michael Wolchansky, The Law Office of 
Michael Wolchansky, 2370 Market Street, Suite 180, San Francisco, CA 94114. P: 415.404.7971 
E: Michael@Wolchanskylaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Michael Wolchansky   
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
SDCBA 
 
The SDCBA Delegation recommends Disapproval of Resolution 03-04-2019. The problem here 
is not the proposal itself, but the germaneness of it. We are not the Conference of California 
Marine Biologists or Conference of California Chemists. As a Conference, we have often gone 
with a broad interpretation of germaneness to the legal profession, and our delegation supports 
that. However, when it gets to where we would need to ask experts in a field, that is where we 
draw the line. This proposal might be a very good one, but lawyers are ill equipped to properly 
evaluate its potential merit.  The resolution should be proposed by scientists, not lawyers. 
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RESOLUTION 03-05-2019 
 
DIGEST 
Environment: Use of Plastic Newspaper Bags  
Amends Public Resources Code section 42280 and adds section 42289 regarding the use of plastic 
newspaper bags.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Public Resources Code section 42280 and adds section 42289 regarding the 
use of plastic newspaper bags. This resolution should be disapproved because the proposed language 
does not actually require or prohibit any specific acts. 
 
California was the first state to pass legislation imposing a statewide ban on single-use plastic bags. 
Newspaper bags were not included. In 2019, New York passed Senate Bill 1508, which bans certain 
types of single use plastic bags. New York’s law, which goes into effect March 2020, will apply to 
most single-use plastic bags provided by grocery stores and other retailers. Exempt from the ban in that 
legislation are bags distributed at the meat/deli counter, newspaper bags, trash bags, garment bags, 
bags provided by a pharmacy for prescription drugs, and restaurant takeout bags.   
 
While banning or restricting the use of plastic newspaper bags may have merit, the language proposed 
in this resolution does not do either. The proposed statutory language summarizes media reports on the 
amount of waste resulting from plastic newspaper bags, states the environmental impact from such 
bags, and provides that to combat that waste “this resolution would limit newspapers in California 
cities to using newspaper bags only on inclement weather days.” It further provides that an exception 
for Sunday newspapers “would allow” the use of plastic newspaper bags on Sundays.   
 
The proposed statutory language does not actually prohibit California cities from using newspaper 
bags, plastic or otherwise, does not define what constitutes “inclement weather” days, is limited to 
“cities” (suggesting that areas outside of city limits are subject to different requirements), and does not 
actually make an exception for Sunday newspapers. Without such language, the resolution would not 
have any actual effect, and would not be enforceable.  While single-use plastics do greatly contribute 
to waste and environmental problems, clear statutory revisions would be more effective for solving 
those problems.   
 
TEXT OF RESOLUTION 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Public Resources Code section 42280 and add new Article 7 and section 42289 to 
read as follows: 
 
§42280 1 
 (a) “Department” means the Department of Resources Recycling and Recovery. 2 
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 (b) “Postconsumer recycled material” means a material that would otherwise be destined for 3 
solid waste disposal, having completed its intended end use and product life cycle. Postconsumer 4 
recycled material does not include materials and byproducts generated from, and commonly reused 5 
within, an original manufacturing and fabrication process. 6 
 (c) “Recycled paper bag” means a paper carryout bag provided by a store to a customer at the 7 
point of sale that meets all of the following requirements: 8 
 (1) (A) Except as provided in subparagraph (B), contains a minimum of 40 percent 9 
postconsumer recycled materials. 10 
 (B) An eight pound or smaller recycled paper bag shall contain a minimum of 20 percent 11 
postconsumer recycled material. 12 
 (2) Is accepted for recycling in curbside programs in a majority of households that have access 13 
to curbside recycling programs in the state. 14 
 (3) Has printed on the bag the name of the manufacturer, the country where the bag was 15 
manufactured, and the minimum percentage of postconsumer content. 16 
 (d) “Reusable grocery bag” means a bag that is provided by a store to a customer at the point of 17 
sale that meets the requirements of Section 42281. 18 
 (e) (1) “Reusable grocery bag producer” means a person or entity that does any of the 19 
following: 20 
 (A) Manufactures reusable grocery bags for sale or distribution to a store. 21 
 (B) Imports reusable grocery bags into this state, for sale or distribution to a store. 22 
 (C) Sells or distributes reusable bags to a store. 23 
 (2) “Reusable grocery bag producer” does not include a store, with regard to a reusable grocery 24 
bag for which there is a manufacturer or importer, as specified in subparagraph (A) or (B) of paragraph 25 
(1). 26 
 (f) (1) “Single-use carryout bag” means a bag made of plastic, paper, or other material that is 27 
provided by a store to a customer at the point of sale and that is not a recycled paper bag or a reusable 28 
grocery bag that meets the requirements of Section 42281. 29 
 (2) A single-use carryout bag does not include either of the following: 30 
 (A) A bag provided by a pharmacy pursuant to Chapter 9 (commencing with Section 4000) of 31 
Division 2 of the Business and Professions Code to a customer purchasing a prescription medication. 32 
 (B) A nonhandled bag used to protect a purchased item from damaging or contaminating other 33 
purchased items when placed in a recycled paper bag, a reusable grocery bag, or a compostable plastic 34 
bag. 35 
 (C) A bag provided to contain an unwrapped food item. 36 
 (D) A nonhandled bag that is designed to be placed over articles of clothing on a hanger. 37 
 (g) “Store” means a retail establishment that meets any of the following requirements: 38 
 (1) A full-line, self-service retail store with gross annual sales of two million dollars 39 
($2,000,000) or more that sells a line of dry groceries, canned goods, or nonfood items, and some 40 
perishable items. 41 
 (2) Has at least 10,000 square feet of retail space that generates sales or use tax pursuant to the 42 
Bradley-Burns Uniform Local Sales and Use Tax Law (Part 1.5 (commencing with Section 7200) of 43 
Division 2 of the Revenue and Taxation Code) and has a pharmacy licensed pursuant to Chapter 9 44 
(commencing with Section 4000) of Division 2 of the Business and Professions Code. 45 
 (3) Is a convenience food store, foodmart, or other entity that is engaged in the retail sale of a 46 
limited line of goods, generally including milk, bread, soda, and snack foods, and that holds a Type 20 47 
or Type 21 license issued by the Department of Alcoholic Beverage Control. 48 
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 (4) Is a convenience food store, foodmart, or other entity that is engaged in the retail sale of 49 
goods intended to be consumed off the premises, and that holds a Type 20 or Type 21 license issued by 50 
the Department of Alcoholic Beverage Control. 51 
 (5) Is not otherwise subject to paragraph (1), (2), (3), or (4), if the retail establishment 52 
voluntarily agrees to comply with the requirements imposed upon a store pursuant to this chapter, 53 
irrevocably notifies the department of its intent to comply with the requirements imposed upon a store 54 
pursuant to this chapter, and complies with the requirements established pursuant to Section 42284.  55 
 (h) “Plastic Newspaper Bag” means any plastic bag used to vend a daily newspaper. 56 
 57 
Article  7, § 42289 [Plastic Newspaper Bag Ban] 58 
 (a) Plastic newspaper bags, used in California cities, contribute to a large amount of plastic 59 
waste every day, no matter whatever weather calls for their use or not.  This waste for an example 60 
newspaper’s daily circulation, in 2019, The San Francisco Chronicle, amounts to 2000 pounds / 1 ton 61 
per day, based on an average calculation of 80 bags = 1 oz, 1280 bags = 1 lb. Adding another reference 62 
city, Los Angeles, where the LA Times has a circulation 4 times as much as the San Francisco 63 
Chronicle, this would bring the total plastic bag waste to 5 tons per day for just two California cities.  64 
 (b) Often as much these bags end up in either in ever-expanding landfills, or in the Pacific 65 
Ocean, where this waste breaks down and becomes an attractive nuisance to wildlife, who die in vast 66 
numbers by ingesting this type of waste.   67 
 (c) In order to combat this type of wastage, this resolution would limit newspapers in California 68 
cities to using newspaper bags only on inclement weather days.  No bags would be deployed unless 69 
weather conditions called for it (ie, rain or snow).   70 
 (d) An exception for Sunday newspapers would allow for plastic newspaper bag usage on all 71 
Sundays of the year, no matter what the weather is, because of the multi-part sections involved. 72 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS  
The Problem: Plastic newspaper bags, used in California cities, contribute to a large amount of plastic 
waste every day, no matter whatever weather calls for their use or not.  This waste for an example 
newspaper’s daily circulation, in 2019, The San Francisco Chronicle, amounts to 2000 pounds / 1 ton 
per day, based on an average calculation of 80 bags = 1 oz, 1280 bags = 1 lb. Adding another reference 
city, Los Angeles, where the LA Times has a circulation 4 times as much as the San Francisco 
Chronicle, this would bring the total plastic bag waste to 5 tons per day for just two California cities.  
Often as much these bags end up in either in ever-expanding landfills, or in the Pacific Ocean, where 
this waste breaks down and becomes an attractive nuisance to wildlife, who die in vast numbers by 
ingesting this type of waste.   
The Solution: In order to combat this type of wastage, this resolution would limit newspapers in 
California cities to using newspaper bags only on inclement weather days.  No bags would be deployed 
unless weather conditions called for it (i.e., rain or snow). 
An exception for Sunday newspapers would allow for plastic newspaper bag usage on all Sundays of 
the year, no matter what the weather is, because of the multi-part sections involved. 
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IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Rae Raucci, 1820 Taylor St., San Francisco, CA 
94133; 415-954-2141; rraucci11@gmail.com.  
 
RESPONSIBLE FLOOR DELEGATE: Rae Raucci 
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
SDCBA 
 
The SDCBA Delegation recommends Disapproval of Resolution 03-05-2019 as currently written.  
While there is merit to banning plastic bags in relation to grocery shopping because the usefulness of 
plastic bags is minimal compared to the environmentally conscious alternative of recyclable paper bags 
and reusable bags, the same rationale does not hold in relation to newspaper products delivered to 
homes.  Plastic bags serve to protect newspapers from water damage from sprinkler systems and 
weather.   

 
The SDCBA Delegation recognizes that the proponent attempts to allow an exception to the ban on 
plastic bags for newspaper products during days of inclement weather.  However, that only provides 
protection against water damage from inclement weather.  It fails to recognize that the greatest threat to 
newspaper products delivered to the home comes from sprinkler systems. 

 
The SDCBA Delegation would likely support this resolution if it were amended to provide an opt-in 
provision.  Thus, those newspaper customers who want to be environmentally conscious and those who 
are unlikely to have newspapers damaged by sprinkler systems can opt-in to the plastic bag ban. 
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RESOLUTION 03-06-2019 
 
DIGEST 
Hospitals: Requirement of Estimated Cost of Services  
Amends Health and Safety Code section 1339.585 to require hospitals to provide patients with 
the estimated cost of anticipated services.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:           
Similar to Resolution 05-08-2016, which was approved in principle. 
     
Reasons: 
This resolution amends Health and Safety Code section 1339.585 to require hospitals to provide 
patients with the estimated cost of anticipated services.  This resolution should be approved in 
principle because it ensures that uninsured patients receive critical information they need to 
make informed decisions about their treatment and minimize the prospect of surprise billing.  
 
Under current law, hospitals are already required to provide cost information to patients, if the 
patients do not have health insurance and request the information.  The resolution shifts the 
burden from patients who are sick, injured, vulnerable and seeking medical care, to hospitals 
who already know that their uninsured patients are entitled to this information. Under this 
resolution hospitals would have to provide cost information to patients upon notice of admission, 
planned or immediate, to the hospital, rather than waiting for the patient to ask.  
 
A 2010 study suggests that since this statute took effect in 2006, the letter and spirit of the 
provision has not been regularly or meaningfully achieved. 
(See https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2837489/.) The proposed amendment 
provides cost protection, and enforcement teeth, for this vulnerable population of patients. It caps 
billing to no greater than five percent of the quoted estimate for the anticipated services and 
costs. The resolution further enhances this important health care statute by providing the 
uninsured patient necessary information up-front for decision-making, a meaningful option to 
shop for care and vet alternate resources, an opportunity to negotiate fair and reasonable 
reimbursement for the anticipated hospital services and costs, and preventing price 
discrimination of uninsured patients along with surprise billing. At the same time, the resolution 
allows that the imposed limitation shall not apply to health care services, procedures or supplies 
incurred which were not anticipated when the estimate was provided, properly allowing for 
changes or unexpected complications which may occur in the course of providing the intended 
care. 

 
 

TEXT OF RESOLUTION  
 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Health & Safety Code section 1339.585 as follows: 
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§1339.585 1 
 Upon the request of a person without health insurance, a A hospital shall provide the 2 
person without health insurance with a written estimate of the amount the hospital will require 3 
the person to pay for the health care services, procedures and supplies that are reasonably 4 
expected to be provided to the person by the hospital, based upon an average length of stay and 5 
services provided for the person’s diagnosis  The hospital may provide this estimate during 6 
normal business office hours, but as soon as practicable after the person is admitted or the 7 
hospital has knowledge the person will be admitted.  The hospital may not charge the person an 8 
amount in excess of the estimate plus five percent of the estimated amount, except for health care 9 
services, procedures and supplies provided to the person but not anticipated when the estimate 10 
was provided to the person.  In addition to the estimate, the hospital shall provide information 11 
about its financial assistance and charity care policies and contact information for a hospital 12 
employee or office from which the person may obtain further information about these policies. If 13 
requested, the hospital shall also provide the person with an application form for financial 14 
assistance or charity care.  This section shall not apply to emergency services provided to a 15 
person pursuant to Section 1317. 16 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  People without healthcare insurance are at the mercy of hospitals when they 
receive healthcare at a hospital in terms of billing policies.  Hospitals generally do not post their 
prices where they can be readily obtained by patients or prospective patients, and in any event, 
such a positing would probably be of little value because of the vast number of services and 
supplies a hospital provides; and, because of the technical terminology, it would be hard for a 
patient to wade through such a long list to find his, her or their procedures, etc.  In addition, 
prices vary widely from hospital to hospital.  Most patients do not have the opportunity to shop 
for hospital care, but a few do, and those who do not should not be caught by surprise by bills 
way beyond their expectations of the cost.  Medical care is probably the only area where people 
have no concept of the prices for the services or supplies they are purchasing  
 
The Solution:  Health & Safety Code section1339.585 already requires hospital to provide 
patients without healthcare insurance an estimate of the cost of the services they will receive. but 
only upon request of the patient, and few people probably know they have this right. In addition, 
the statute has no teeth, because nothing limits the patient’s ultimate bill to the estimate or 
anything close to it.  The proposed amendments would require the hospital to provide the 
estimate, whether or not requested, and limit the patient’s bill for the estimated service to the 
estimate amount plus five percent.  Under the proposed amendments uninsured patients would 
not only have advanced information about the estimated cost of their hospital stay but assurance 
their ultimate bills will be within the range of the estimates they receive.  This is little comfort 
for an uninsured person who requires hospitalization, but some improvement over the current 
blind hospital pricing procedures. 
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IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR RELATED LEGISLATION 
None known. 
 
AUTHOR AND PERMANENT CONTACT:  John T. Hansen. 582 Market Street, 17th Floor, 
San Francisco, California 94104; 510-910-1392;  jhansenlaw101@gmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  John T. Hansen 
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
BANSDC 
 
This resolution should be disapproved because it assumes the existence of transparency and 
consistency in the pricing of services and supplies in the medical facilities to which it is intended 
to apply.  Everyone knows that if you present yourself for medical treatment at a hospital in 
anything close to an emergency situation, they have to treat you.  Complications in the treatment 
of a patient for a condition cannot always be anticipated, in contrast, for example to a car, where 
the mechanic knows going in what labor will be required and how much the parts cost.  Because 
of this uncertainty, the ultimate question of how, whether, and how much the facility is going to 
be paid in virtually every case remains open until well after the patient has received the 
treatment.  The only thing the medical facility would be able to do is give a “ball park” estimate 
anticipated costs, factoring in a markup to account for the collectability question.  This would 
likely result in a situation that would discourage patients from obtaining necessary treatment for 
any condition that is not acute enough to be life threatening.  In addition, even if such estimate 
were to be provided, the question of the nature and extent of charges for unanticipated 
complications would be left open.  In that situation, the patient would still be unable to make a 
fully informed decision.  Rather than insisting that the facility volunteer such information in 
every instance, perhaps the better approach would be require the posting of notices that such 
information is available upon request by an authorized person.  
 
SDCBA 
 
The SDCBA Delegation recommends Disapproval of Resolution 03-06-2019.  While the 
Delegation agrees that there should be transparency in hospital charges, this resolution goes too 
far in creating a cap on charges based on an initial estimate.  It fails to adequately account for 
patients experiencing complications which may require surgery, additional treatments, and 
additional medications.  It would result in hospitals having to over-estimate potential expenses 
and account for a multitude of contingencies in providing estimates so that they are not left in a 
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position of not being able to charge for services rendered as a result of a complication, the 
discovery of additional conditions, or the onset of unanticipated conditions. 

Even lawyers who provide litigation budgets estimating anticipated litigation costs provide 
caveats that the estimates may change as cases progress.  A similar proposal requiring lawyers to 
provide an estimate of attorney’s fees and litigation costs with limited to charging no more than 
the estimate, plus five percent, would be completely unacceptable to a majority of lawyers.  We 
should not impose a restriction on other professions that lawyers would not accept being imposed 
on themselves. 
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RESOLUTION 03-07-2019 
 

DIGEST 
Evidence Code: Gender Neutral Language  
Amends Evidence Code section 403 to provide a gender-neutral description of witnesses who 
may testify about preliminary facts supporting the admission of evidence. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE WITH RECOMMENDED AMENDMENTS 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Evidence Code section 403 to provide a gender-neutral description of 
witnesses who may testify about preliminary facts supporting the admission of evidence. This 
resolution should be approved in principle with recommended amendments because it replaces 
male-oriented language with gender-neutral language. 
 
As currently written, section 403 refers to witnesses using solely a male pronoun. The proposed 
change will ensure that all persons to whom the statute applies are included in the statutory 
language.  
 
Resolutions committee recommends that the words “their self” on line 12 be replaced with 
“themself.” The English language does not have a gender-neutral third-person singular personal 
pronoun, but in recent years the word “they” has gained considerable recognition as an 
appropriate replacement in this role. “They” has been officially recognized as correct by several 
key bodies such as the Associated Press and the Chicago Manual of Style. The use of a more 
inclusive pronoun is important for people whose genders are neither male nor female, as well as 
to avoid defaulting to “he” in regular use. In addition, the California Legislature has 
recommended the use of “they” as part of its coordinated effort to revise existing statutes and 
introduce new legislation with inclusive language by using gender-neutral pronouns. (Assem. 
Con. Res. No. 260.) 
 
Although the male-oriented language is not repeated in the California jury instructions and 
research disclosed no instances of foundational evidence having been rejected based upon the 
witness’s gender, this technical correction is appropriate to assure that any person’s statements or 
actions can be considered in determining whether evidence should be admitted. California has 
also adopted gender neutral language in a variety of statutes, including Evidence Code 
section 1101 and Civil Code section 1542.  
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Evidence Code section 403, to read as follows: 
 
§403 1 

(a) The proponent of the proffered evidence has the burden of producing evidence as to 2 
the existence of the preliminary fact, and the proffered evidence is inadmissible unless the court 3 
finds that there is evidence sufficient to sustain a finding of existence of the preliminary fact, 4 
when: 5 
 (1) The relevance of the proffered evidence depends on the existence of the preliminary 6 
fact; 7 
 (2) The preliminary fact is the personal knowledge of a witness concerning the subject 8 
matter of this testimony; 9 
 (3) The preliminary fact is the authenticity of a writing; or 10 
 (4) The proffered evidence is of a statement or other conduct of a particular person and 11 
the preliminary fact is whether that person made the statement or so conducted himself their self. 12 
 (b) Subject to Section 702, the court may admit conditionally the proffered evidence 13 
under this section, subject to evidence of the preliminary fact being supplied later in the course 14 
of the trial.  15 
 (c) If the court admits the proffered evidence under this section, the court: 16 
 (1) May, and on request shall, instruct the jury to determine whether the preliminary fact 17 
exists and to disregard the proffered evidence unless the jury finds that the preliminary fact does 18 
exist. 19 
 (2) Shall instruct the jury to disregard the proffered evidence if the court subsequently 20 
determines that a jury could not reasonably find that the preliminary fact exists. 21 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Probate Attorneys of San Diego 
 
STATEMENT OF REASONS 
 
The Problem:  The statute as currently worded may be perceived as discriminatory and non-
inclusive. This simple change, while seemingly minor, will serve to include all persons to whom 
the statute applies.  
 
The Solution:  Legislation to amend Section 403 to reflect inclusive language. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
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AUTHOR AND/OR PERMANENT CONTACT: Hilary J. Vrem, 1550 Hotel Circle North, 
Suite 300, San Diego, CA 92108-2911, voice 619-696-7066, fax 619-696-6907, e-mail 
hilary@bjjlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Hilary J. Vrem  
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RESOLUTION 03-08-2019 
 
DIGEST 
Professional Fiduciaries: Stay of Disciplinary Proceedings During Court Action 
Amends Business and Professions Code section 6580 to stay disciplinary proceedings against 
professional fiduciaries while a court action based on substantially related facts is pending. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:           
No similar resolutions found. 
     
Reasons: 
This resolution amends Business and Professions Code section 6580 to stay disciplinary 
proceedings against professional fiduciaries while a court action based on substantially related 
facts is pending. This resolution should be disapproved because the purpose of a civil or criminal 
court proceeding against a professional fiduciary is different than a disciplinary proceeding 
against the same fiduciary even based upon substantially related facts and circumstances. 
 
The Professional Fiduciaries’ Bureau (“Bureau”) is a division of the California Department of 
Consumer Affairs. It was created by legislation in 2007 to license and regulate non-family 
member professional fiduciaries, including conservators, guardians, trustees and agents under 
durable power of attorney. (Bus. & Prof. Code, §§ 6500, et seq.) Business and Professions Code 
section 6501, subdivision (f), sets out the comprehensive definition for the persons who are 
regulated as professional fiduciaries by the Bureau. 
 
Under current law, the Bureau initiates the investigation either upon receiving a complaint or sua 
sponte, and is empowered to impose sanctions upon a finding that the fiduciary violated a statute 
or breached his / her fiduciary duties; the sanction can include taking away the license to serve as 
a professional fiduciary. (Bus. & Prof. Code, § 6580, subd. (a).) To ensure due process, the 
disciplinary proceedings against the fiduciary must be conducted according to the Administrative 
Procedure Act and prosecuted by the California Attorney General’s office. (Bus. & Prof. Code, § 
6582.) The Bureau does not make the findings upon which the disciplinary sanctions are based, 
an administrative law judge makes those findings. The Bureau then has some discretion whether 
to adopt the administrative law judge’s findings, similar to the discretion of other licensing 
agencies. Further, current law permits the Bureau to refer any case to the authorities for criminal 
prosecution, and specifically permits the Bureau to continue disciplinary proceedings against a 
fiduciary while the criminal proceeding is pending. (Bus. & Prof. Code, § 6582.5.)  
 
This resolution seeks to stay disciplinary proceedings during the pendency of any court 
proceeding when the facts and circumstances of any disciplinary complaint made to the Bureau 
are substantially related to the pending court proceeding. The resolution does not identify the 
court proceedings that would trigger such a stay. This is an important issue, because disciplinary 
proceedings themselves involve court proceedings before an administrative law judge. Assuming 
that the resolution seeks a stay during any court proceeding other than the disciplinary 
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administrative proceeding before the administrative law judge, the resolution does not accord 
with the legislative mandate that public protection is the “highest priority” of the Bureau. (Bus. 
& Prof. Code, § 6516.) 
 
Any criminal court proceeding can only impose criminal penalties on the fiduciary for his / her 
wrongdoing, not discipline the fiduciary. A civil court proceeding against a professional 
fiduciary could take many forms, the most common being in probate court to have the fiduciary 
removed from his / her role for a particular client or in civil court for a claim involving monetary 
and/or injunctive relief.  
 
Notably, civil (including probate) court proceedings generally only impact the fiduciary’s 
relationship with the particular client(s) involved in the proceeding. Such proceedings cannot 
ensure that the general public is protected from the fiduciary’s wrongdoing. If disciplinary 
proceedings are stayed during the pendency of the civil action, the fiduciary will be free to 
continue to harm the public by continuing his / her wrongdoing in representing other clients for 
however long the civil action lasts. This could be years, including time for trials and appeals. 
 
Therefore, the public protection purpose of the Bureau will be thwarted if all civil and criminal 
proceedings effect a stay on the disciplinary proceedings.  
 
If, as the proponent suggests, the problem is that the Professional Fiduciaries Bureau lacks the 
funding and personnel to appropriately handle disciplinary investigations, or the knowledge and 
expertise to appropriately exercise the discretion granted to it by the Legislature, the solution is 
not to prevent the Bureau from doing the job for which it was created, but to find ways to 
provide the Bureau with the resources it needs to do its job.  
 
Therefore, this resolution should be disapproved.  

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Business and Professions Code section 6580, to read as follows: 
 
§6580   1 

(a) The bureau may upon its own, and shall, upon the receipt of a complaint from any 2 
person, investigate the actions of any professional fiduciary, including a person with a license 3 
that either restricts or prohibits the practice of that person as a professional fiduciary, including, 4 
but not limited to, a license that is retired, inactive, canceled, or suspended. The bureau shall 5 
review a professional fiduciary’s alleged violation of statute, regulation, or the Professional 6 
Fiduciaries Code of Ethics and any other complaint referred to it by the public, a public agency, 7 
or the department, subject to subsection (d) below, may impose sanctions upon a finding of a 8 
violation or a breach of fiduciary duty. 9 

(b) Sanctions shall include any of the following: 10 
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(1) Administrative citations and fines as provided in Section 125.9 for a violation of this 11 
chapter, the Professional Fiduciaries Code of Ethics, or any regulation adopted under this 12 
chapter. 13 

(2) License suspension, probation, or revocation. 14 
(c) The bureau shall provide on the Internet information regarding any sanctions imposed 15 

by the bureau on licensees, including, but not limited to, information regarding citations, fines, 16 
suspension, and revocations of licenses or other related enforcement action taken by the bureau 17 
relative to the licensee. 18 

(d) The bureau shall stay an investigation and imposition of any and all sanctions of any 19 
professional fiduciary, including a person with a license that wither restricts or prohibits the 20 
practice of that person as a professional fiduciary, including, but not limited to a license that is 21 
retired, inactive, canceled, or suspended, when the facts and circumstances substantially related 22 
to the complaint made by any person to the bureau forms the basis of an action pending before 23 
the court. The bureau may proceed with its investigation, and may impose sanctions upon the 24 
court’s finding of a violation or a breach of fiduciary duty. 25 

 
 (Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Probate Attorneys of San Diego 
 
STATEMENT OF REASONS 
 
The Problem:  The duties of fiduciaries are codified or impacted by the legislature under the 
Probate Code, Welfare and Institutions Code, Business and Professions Code, Government Code 
and other laws. The bureau does not have the resources, training, nor expertise of the laws that 
fiduciaries are required to follow to properly, efficiently, and fairly determine imposition of just 
sanctions and oftentimes the bureau’s sanctions are improperly imposed, insufficient, or conflict 
with the findings of the court. Furthermore, the bureau does not have the authority to require 
restitution be paid to make a trust or estate whole in the event of a breach.  
 
The Solution:  Require the bureau to stay an investigation and imposition of sanctions when the 
facts and circumstances substantially related to a complaint made by any person to the bureau 
forms the basis of an action pending before the court. Then, upon review of the court’s decision 
and/or orders, proceed with investigation and/or imposition of appropriate sanctions. 
 
IMPACT STATEMENT 
The impact of this resolution is uncertain. This law requires the Professional Fiduciaries Bureau 
to stay an investigation and imposition of any sanctions when the facts and circumstances 
substantially related to the complaint from any person form the basis of an action pending before 
the court, and adhere at a minimum to the findings and orders of the court.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
Assembly Bill No. 2024 (2013-2014 Reg. Sess.), Assembly Bill No. 3134 (2015-2016 Reg. 
Sess.), and Assembly Bill No. 3144 (2018-2019 Reg. Sess.) 
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AUTHOR AND/OR PERMANENT CONTACT: Catherine M. McBain, 3990 Old Town 
Avenue, Suite C-303, San Diego, California 92110, (619) 232-8377, 
cmbain@thedeanlawgroup.com 
 
RESPONSIBLE FLOOR DELEGATE:  Catherine M. McBain  
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
SCBA 
 
This resolution should be disapproved because it would undermine the Professional Fiduciaries 
Bureau’s (“PFB”) statutory mandate to protect the public, and because civil litigation and 
disciplinary actions serve separate and distinct purposes. 
 
The PFB’s highest priority is public protection; it has a duty to administer and enforce the duties 
of licensed professional fiduciaries, pursuant to all requirements set by statute and developed by 
the courts and the Judicial Council.  (Bus. & Prof. Code § 6515, 6516, 6518, 6520.)  The PFB 
and its staff are particularly knowledgeable about the duties, obligations, and grounds for 
disciplining professional fiduciaries in California; it is their job to know and enforce the 
obligations of fiduciaries.  Contrary to the suggested concern in the resolution, fiduciaries cannot 
be summarily disciplined by the PFB.  All enforcement proceedings require an investigation and 
an evidentiary hearing pursuant to the Administrative Procedures Act.  (Bus. & Prof. Code §§ 
6580, 6582.) 
 
Staying disciplinary proceedings during pending court actions would not protect the public.  
While civil litigation allows a party to recover damages and be made whole for a particular 
injury, disciplinary actions address a licensee’s risk to all consumers.  Disciplinary actions often 
involve a licensee’s misconduct with multiple consumers, who could not be parties to the same 
litigation.  Further, under the broad language of this resolution, even court proceedings for trust 
accountings could prevent a disciplinary investigation.  Likewise, because the resolution would 
only allow the PFB to proceed with discipline if a court finds a violation of fiduciary duty, 
fiduciaries could simply evade discipline by settling with a consumer – this would not protect the 
public. 
 
A bad fiduciary should not be allowed to continue harming others simply because one person can 
afford to pursue litigation, or because beneficiaries are forced to file actions to get trust 
accountings. 
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RESOLUTION 03-09-2019 
 
DIGEST 
CCBA:  ResComm Reports to Include Pro and Con Positions Based on Committee Vote 
Amends CCBA Rules of Operation and Procedure, article III, rule 1 to require that a Resolutions 
Committee report include a dissenting recommendation upon a vote of more than one-third of 
committee members present. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 10-01-2018, which was withdrawn. 
 
Reasons: 
This resolution amends CCBA Rules of Operation and Procedure, article III, rule 1 to require 
that a Resolutions Committee report include a dissenting recommendation upon a vote of more 
than one-third of committee members present. This resolution should be disapproved because it 
would provide undue weight to the opinions of as few as seven committee members, and hurt the 
chances of approved resolutions being sponsored in the Legislature. 
 
Like a committee of the Legislature, the CCBA Resolutions Committee provides 
recommendations on proposed legislation, but its views do not control what the governing body 
ultimately decides to do with the proposals. To the extent there are minority views of the 
conference as a whole on a particular resolution, those are already captured in the final 
conference report put together by Resolutions Committee members after debate at the 
conference. There is not a need to further capture and memorialize the minority views of as few 
as seven delegates, merely because they happened to participate on the losing side of debates in 
Resolutions Committee. 
 
Moreover, the inclusion of dissenting opinions in Resolutions Committee reports could hurt the 
chances of resolutions approved at the conference being enacted. In addition to helping delegates 
in their analysis of resolutions, Resolutions Committee reports are a tool for legislative sponsors 
to use in deciding whether to support a bill and in writing their own committee analysis. The 
inclusion in reports recommending approval in principle of the equivalent of a minority report 
advocating disapproval would make it more difficult for such resolutions to find sponsors or 
support in the Legislature. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that the Board of 
Directors amend CCBA Rules of Operation & Procedure Article III, Rule 1, to read as follows: 
 

Article III 1 
 1. Resolutions Committee 2 
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 3 
The Board shall appoint a Resolutions Committee. One member of the committee 4 

shall be recommended for appointment by each district Board member and one member 5 
of the committee shall be recommended for appointment by each Ethnic Minority Board 6 
member. In addition to the members of the committee, the Board shall appoint a chair 7 
and up to three vice-chairs of the Resolutions Committee. 8 
 9 

Members and officers of the committee shall serve for a period of one year or 10 
until their successors have been appointed. 11 
 12 

The Resolutions Committee shall meet at the call of its Chair. 13 
 14 

All ordinary and late-filed resolutions to be submitted to the Conference shall be 15 
referred to the Resolutions Committee. The committee shall consider all resolutions and 16 
report its recommendations before the resolutions are made available to Conference 17 
pursuant to article III, section 14. The Resolutions Committee may recommend: 18 

• Approval in principle as submitted; 19 
• Approval in principle as amended; 20 
• Referral to the Conference without recommendation; 21 
• Referral to Board for appropriate action; 22 
• Disapproval; or 23 
• Action Unnecessary 24 
If greater than one-third (1/3) of the members of the Resolutions Committee who 25 

are present vote to publish a recommendation that dissents from the position taken, the 26 
dissenting recommendation shall be included in the report. 27 

Upon the conclusion of a regular meeting of the Conference, the chair of the 28 
Resolutions Committee shall report to the Board concerning the proceedings of the 29 
meeting and make recommendations for committee membership for the following year. 30 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Most people, especially lawyers, benefit best when exposed to both sides 
of an issue. With any court decision or legislative action, if a disagreement was present, 
we are exposed to both sides through prevailing and dissenting opinions, transcripts, 
videos, and so on. By contrast, when the Resolutions Committee (Rescom) reports are 
released, they often expose delegates to strong arguments only on the side that Rescom 
took. This creates two problems: (1) unlike in a court decision, the dissenting opinions 
have no official outlet. The basis of deliberation is that those with a minority view have a 
chance to convince the majority to their way of thinking. That is why, for example, 
calling the question requires a two-thirds (2/3) vote instead of a simple majority: it gives 
a sizable minority the ability to keep the debate going to hopefully convince the majority. 
In this case, even if they fail to do so within Rescom, they should still have an official 
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way to express their opinion to the Conference as a whole when the reports come out. (2) 
Delegations, when reading Rescom reports, are only exposed to one side.  
 
The Solution: This resolution requires Rescom, upon approval of greater than one-third 
(1/3) of those present, to include a dissenting recommendation in the report. Note that a 
vote with less than two-thirds (2/3) for a recommendation would not automatically 
trigger a published dissent. Instead, greater than one-third (1/3) of those present would 
need to vote to issue a dissenting recommendation; regardless of the vote count on the 
recommendation, a dissenting report would only be included if greater than one-third 
(1/3) then voted to add a dissent. Insofar as that option is exercised, it will enable 
delegations to be better informed on both sides of the issues, and give a sizable minority a 
way to make their case to the Conference at large. A concern could be raised that if 
Rescom voted to approve in principle a resolution, and enough people voted to include a 
dissenting report, then the resolution passes, the dissenting opinion would present a 
hurdle to getting the legislature to take it up. That was recently fixed in 2017 with the 
new rule that when a resolution that was disapproved by Rescom passes, Rescom 
provides a new report with the reasons in favor.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
Resolution 10-01-2018. 
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., 
Ste. 705 PMB 231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Ben Rudin 
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RESOLUTION 04-01-2019 
 
DIGEST 
Statute of Limitations: Issuance of Summons 
Amends Penal Code section 804 to include the issuance of a summons as an action that 
commences prosecution. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 804 to include the issuance of a summons as an 
action that commences prosecution. This resolution should be approved in principle because it 
would allow individuals charged with felonies the opportunity to bring themselves to court rather 
than paying a bond or being arrested upon issuance of a warrant. 
 
Currently, to stop the statute of limitations on a felony, a district attorney must have a warrant 
issued for a defendant. This invasive approach is intimidating and could impact an individual 
literally wherever they are in the country.  For example, if an individual with a California 
warrant for arrest is stopped for speeding in New Jersey, when the New Jersey law enforcement 
officer runs the individual’s driver’s license looking for criminal background information, the 
warrant may show up on the search, and the individual may be taken into custody 3,000 miles 
from home.  Businesses that offer bail bonds benefit significantly in this paradigm, because often 
bail is set on the warrants. This resolution would allow a district attorney to issue a summons 
instead of a warrant to stop the statute of limitations, providing an individual charged with a 
felony the opportunity to bring themself to court instead of being arrested and brought to court or 
paying an exorbitant bond and coming to court.  
 
This resolution would treat the issuance of a summons as an act that commences prosecution, 
which is currently how warrants are treated.  Public defenders and prosecutors agree that (a) if 
the proposal becomes law, district attorneys would more likely seek a summons in appropriate 
cases, such as when there is an agreement to allow the self-surrender of a defendant who does 
not pose a danger to public safety or a flight risk, and (b) defendants who are permitted to ‘walk 
in’ are not at risk of arrest due to an outstanding warrant, which is a good thing and engenders 
greater confidence in and compliance with the criminal justice system.  For these reasons, this 
resolution should be approved in principle. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 804, to read as follows: 
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§804 1 
Except as otherwise provided in this chapter, for the purpose of this chapter, prosecution for an 2 
offense is commenced when any of the following occurs: 3 

(a) An indictment or information is filed. 4 
(b) A complaint is filed charging a misdemeanor or infraction. 5 
(c) The defendant is arraigned on a complaint that charges the defendant with a felony. 6 
(d) An arrest warrant or bench warrant is issued, provided the warrant names or describes 7 

the defendant with the same degree of particularity required for an indictment, information, or 8 
complaint. 9 

(e) A summons is issued pursuant to Section 813.10 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Penal Code section 804 defines when the prosecution of an offense “commences,” 
which stops the running of the statute of limitations.  For a felony offense, prosecution 
commences upon the filing of an indictment or information, the defendant’s arraignment on a 
complaint, or the issuance of an arrest warrant or bench warrant.  (See Pen. Code, § 804.)  
However, this does not include the issuance of a summons, in which a defendant is ordered by 
the court to appear on a particular date. (See Pen. Code, § 813.)  This discrepancy results in cases 
being filed for an arrest warrant just to stop the clock, even when the prosecution does not 
oppose allowing a defendant to ‘walk in’ on the warrant.  With an outstanding warrant, a 
defendant who is allowed to surrender by the prosecuting agency remains at risk of arrest on a 
traffic stop or if targeted by a local fugitive apprehension team. 
 
The Solution:  This resolution would treat the issuance of a summons to secure the defendant’s 
appearance on a filed case as an act that commences prosecution, same as an arrest warrant.  This 
will increase the likelihood that the prosecution would seek a summons in appropriate cases, 
such as when there is an agreement to allow the self-surrender of a defendant who does not pose 
a danger to public safety or a flight risk.  It also ensures that defendants who are permitted to 
‘walk in’ are not at risk of arrest due to an outstanding warrant. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known 
 
AUTHOR AND/OR PERMANENT CONTACT:  Michael Fern, Los Angeles County District 
Attorney’s Office, 211 W. Temple St., Ste. 1000, Los Angeles, CA 90012, (213) 257-2438, 
sclawyer@gmail.com  
 
RESPONSIBLE FLOOR DELEGATE:  Michael Fern  
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RESOLUTION 04-02-2019 
 
DIGEST 
Pretrial Assessment Services: San Francisco Rule 
Amends Penal Code section 1320.10 to permit San Francisco to provide pretrial assessment 
services through the office of San Francisco Pretrial Diversion Project, Inc. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
             
Reasons: 
This resolution amends Penal Code section 1320.10 to allow San Francisco to provide pretrial 
assessment services through the office of San Francisco Pretrial Diversion Project, Inc.  This 
resolution should be disapproved because it amends the wrong code section, refers to the wrong 
entity, and conflicts with subdivision (e) of Penal Code section 1320.26. 
 
In 2018, California enacted Senate Bill No. 10 to eliminate the criminal justice system’s use of 
money bail to secure a criminal defendant’s appearance.  (See Pen. Code, §§ 1320.6-1320.34.)  
Instead of money bail, a defendant would be released or detained based on the arrest offense and 
any risk assessments performed by pretrial assessment services.  (Id.)  A ballot measure seeks to 
undo this reform, delaying implementation until the vote on that ballot measure.  (See Egelko, 
California Law Abolishing Bail is Put on Hold Until at Least November 2020, San Francisco 
Chronicle (Jan. 16, 2019) at https://www.sfchronicle.com/bayarea/article/California-law-
abolishing-bail-is-put-on-hold-13539946.php.) 
 
Assuming the ballot measure fails, this resolution would allow San Francisco to continue using 
“the office of San Francisco Pretrial Diversion” for pretrial assessment services.  Presumably, the 
resolution is referring to the San Francisco Pretrial Diversion Project, Inc., to whom San 
Francisco has subcontracted its pretrial assessment services.  Further, the resolution incorrectly 
identifies the amended statute as section 1320.10; however, the statutory language it seeks to 
change is actually from section 1320.26.   
 
Drafting errors aside, the resolution would contravene a requirement that courts establish their 
own pretrial assessment service or contract with a local public agency to do so.  (See Pen. Code, 
§ 1320.26, subd. (a).)  “Pretrial assessment services shall be performed by public employees.”  
(Pen. Code, § 1320.26, subd. (e).)  As a private corporation, the San Francisco Pretrial Diversion 
Project, Inc. is ineligible. 

 
 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 1320.10 to read as follows: 
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§1320.10 1 

(a) The courts shall establish pretrial assessment services. The services may be performed 2 
by court employees or the court may contract for those services with a qualified local public 3 
agency with relevant experience. 4 

(b) Before the court decides to not enter into a contract with a qualified local public 5 
agency, the court shall find that agency will not agree to perform this function with the resources 6 
available or does not have the capacity to perform the function. 7 

(c) If no qualified local agency will agree to perform this pretrial assessment function for 8 
a superior court, and the court elects not to perform this function, the court may contract with a 9 
new local pretrial assessment services agency established to specifically perform this role. 10 

(d) For the purpose of the provision of pretrial assessment services, the court may not 11 
contract with a qualified local public agency that has primary responsibility for making arrests 12 
and detentions within the jurisdiction. 13 

(e) Pretrial assessment services shall be performed by public employees. 14 
(f) Notwithstanding subdivision (i), the Superior Court of the County of Santa Clara may 15 

contract with the Office of Pretrial Services of the County of Santa Clara, and the Superior Court 16 
of the County of San Francisco may contract with the office of San Francisco Pretrial Diversion,  17 
to provide pretrial assessment services within the Counties of Santa Clara and San Francisco 18 
and those offices and that office shall be eligible for funding allocations pursuant to subdivision 19 
(c) of Section 1320.27 and Section 1320.28. 20 

(g) Notwithstanding subdivision (e), until January 1, 2023, a qualified local public 21 
agency in the City and County of San Francisco may contract with the existing not-for-profit 22 
entity that is performing pretrial services in the city and county for pretrial assessment services to 23 
provide continuity and sufficient time to transition the entity’s employees into public 24 
employment. 25 

(h) On or before February 1, 2019, the presiding judge of the superior court and the chief 26 
probation officer of each county, or the director of the County of Santa Clara’s Office of Pretrial 27 
Services for that county, shall submit to the Judicial Council a letter confirming their intent to 28 
contract for pretrial assessment services pursuant to this section. 29 

(i) For the purposes of this section: 30 
(1) “Pretrial Assessment Services” does not include supervision of persons released under 31 

this chapter. 32 
(2) A “qualified local public agency” is one with experience in all of the following: 33 

(A) Relevant expertise in making risk-based determinations. 34 
(B) Making recommendations to the courts pursuant to Section 1203. 35 
(C) Supervising offenders in the community. 36 
(D) Employing peace officers. 37 

 38 
SEC. 1. This act shall become operative on October 1, 2019, and contingent upon Senate Bill 10 39 
of the 2017–18 Regular Session becoming operative. 40 
 41 
SEC. 2. If the Commission on State Mandates determines that this act contains costs mandated 42 
by the state, reimbursement to local agencies and school districts for those costs shall be made 43 
pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government 44 
Code. 45 
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(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  National Lawyers Guild – San Francisco Bay Chapter 
 
STATEMENT OF REASONS 
 
The Problem:  SB 10 creates a new statewide infrastructure to deliver pretrial services – without 
taking existing successful programs such as SF Pretrial into account.  It seeks to dissolve San 
Francisco’s effective current pretrial model by reassigning responsibility for pretrial assessment 
and supervision to the Probation Department.  San Francisco Pretrial Diversion Project (SF 
Pretrial) has operated as a cost effective, independent, non-profit organization that provides case 
management, supervision, and assessment services for justice-involved populations in San 
Francisco for the last 43 years.  SF Pretrial is embedded in our local Court and criminal justice 
system and is an industry-leader in ensuring individuals charged with a crime appear for trial, 
achieve maximum rehabilitation, and contribute to the safety of our communities.  SF Pretrial 
outcomes meet and exceed those of preeminent programs across the Country, including the two 
models commonly used as pretrial replication models in Kentucky and Washington, D.C.  SB 10 
will destroy this effective and successful system and replace it with a more expensive system 
without any proven track record that is not presently in existence.  SF pretrial operates under the 
presumption of innocence until proven guilty, while probation departments are law enforcement 
agencies traditionally operating post-conviction.  
 
The Solution:  Amend Penal Code Section 1320.10 (SB 10) to include language that mirrors the 
exception created for Santa Clara County, preserving SF Pretrial as an independent, non-profit 
organization providing pretrial services in San Francisco.  Penal Code §1320.10 already provides 
an exemption for Santa Clara County which allows them to keep their existing structure in place. 
All subsequent language in related budget and legislative bills should mirror this language to 
ensure the City & County of San Francisco is eligible for State allocated pretrial funding. Los 
Angeles and other counties are also exploring alternative options to the structures established 
under SB 10. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Geri Lynn Green, 4 Embarcadero Center, 
suite 1400, San Francisco, CA 94111  (415) 982-2600,Fax (415) 358-4562; 
gerilynngreen@gmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Richard P. Koch  
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RESOLUTION 04-03-2019 
 
DIGEST 
Discovery: Protecting the Personal Identifying Information of Victims and Witnesses  
Amends Penal Code section 1054.2 to protect personal identifying information of victims and 
witnesses in criminal cases. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Penal Code section 1054.2 to protect personal identifying information of 
victims and witnesses in criminal cases.  This resolution should be approved in principle because 
protecting the personal identifying information of victims and witnesses is of critical importance 
in the criminal justice process. 
 
Penal Code section 1054.2 currently prohibits the disclosure of a victim or witness’s address or 
telephone number to a defendant, a member of the defendant’s family, or anyone else unless 
specifically permitted by the court.  The same section prohibits disclosure to staff of the defense 
unless it is required to prepare for the case.  Finally, if a defendant is self-represented, the 
defendant may only contact the witness or victim through a private investigator licensed by the 
Department of Consumer Affairs and appointed by the court, unless good cause otherwise 
dictates.  This protects victims and witnesses from the risk of threats or harassment by 
defendants.  However, under current law, a victim or witness’s social security number, birthdate, 
and place of employment, are not similarly protected; a defendant or their family could request 
and receive that information without a court order. 
 
This resolution would expand the protected information to include additional personal 
identifying information that defendants could also use to locate victims and witnesses, or to 
cause further harm.  The resolution would also protect the following information from 
disclosure, absent a court order: “any name, address, telephone number, … state or federal 
driver’s license, or identification number, social security number, place of employment, … 
mother’s maiden name, … alien registration number, government passport number, date of birth, 
unique biometric data including fingerprint, facial scan identifiers, voiceprint, retina or iris 
image, or other unique physical representation, unique electronic data including information 
identification number assigned to the person, … information contained in a birth or death 
certificate, or credit card number of an individual person, or an equivalent form of 
identification.” (Pen. Code, § 530.55, subd. (b).)   
 
This expanded list is important.  The current version of the Penal Code is far too limited in what 
is protected by the law.  Current growth and changes in information technology, information 
available on the internet, and the ease of finding personal information has outstripped the limited 
protections available under the current structure.  Identities can easily be stolen with a social 
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security number and/or birthdate.  By increasing the protections available to a witness or victim 
we encourage these parties to step forward and participate in the criminal justice system. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 1054.2 to read as follows: 
 
§1054.2 1 

(a) (1) Except as provided in paragraph (2), no attorney may disclose or permit to be 2 
disclosed to a defendant, members of the defendant’s family, or anyone else, the address or 3 
telephone number any personal identifying information, as defined in Section 530.55, of a victim 4 
or witness whose name is disclosed to the attorney pursuant to subdivision (a) of Section 5 
1054.1, other than the name of that victim or witness, unless specifically permitted to do so by 6 
the court after a hearing and a showing of good cause. 7 

(2) Notwithstanding paragraph (1), an attorney may disclose or permit to be disclosed 8 
the address or telephone number personal identifying information of a victim or witness to 9 
persons employed by the attorney or to persons appointed by the court to assist in the preparation 10 
of a defendant’s case if that disclosure is required for that preparation. Persons provided this 11 
information by an attorney shall be informed by the attorney that further dissemination of the 12 
information, except as provided by this section, is prohibited. 13 

(3) Willful violation of this subdivision by an attorney, persons employed by the attorney, 14 
or persons appointed by the court is a misdemeanor.  Nothing in this section prohibits 15 
prosecution under any other provision of law. 16 

(b) If the defendant is acting as his or her own attorney, the court shall endeavor to 17 
protect the address or telephone number personal identifying information of victim or witness by 18 
providing for contact only through a private investigator licensed by the Department of 19 
Consumer Affairs and appointed by the court or by imposing other reasonable restrictions, absent 20 
a showing of good cause as determined by the court.21 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Existing law prohibits defense attorneys from disclosing the telephone numbers 
and addresses of victims and witnesses to anyone outside their firm, unless a court has found 
good cause to do so.  This rule is designed to protect victims and witnesses from harassment and 
retaliation and to ensure that disclosure of their personal contact information is narrowly-tailored 
to a legitimate defense.  However, all personal identifying information should be protected from 
unfettered disclosure, not just addresses or telephone numbers.  This is especially true in cases 
involving fraud or theft, where the criminal discovery may include a treasure trove of personal 
identifying information, such as email accounts, dates of birth, Social Security numbers, bank 
records, credit cards, driver’s licenses, etc. 
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The Solution:  This resolution would expand existing protections that safeguard a victim or 
witness’s address and telephone number to cover personally identifying information as defined in 
Penal Code section 530.55.  As before, disclosures to third parties can still be made if a court 
finds good cause to do so. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Michael Fern, 211 W. Temple St., Ste. 
1000, Los Angeles, CA 90012, (213) 257-2438, sclawyer@gmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Michael Fern 
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RESOLUTION 04-04-2019 
 
DIGEST 
Prisons: Allowing at Least One Attorney Call Per Month 
Adds Penal Code section 5058.7 to require that prison inmates be given at least one confidential 
attorney call per month if their attorneys’ offices are more than 75 miles from the prison. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Penal Code section 5058.7 to require that prison inmates be given at least 
one confidential attorney call per month if their attorneys’ offices are more than 75 miles from 
the prison. This resolution should be approved in principle because it would ensure that inmates 
can have at least minimal telephone contact with their attorneys if their attorneys do not have 
offices within 75 miles of the prison. 
 
Under the current governing regulations, inmates can be denied confidential telephone calls with 
their attorneys if the institution head “determines that normal legal mail or attorney visits were 
appropriate means of communication and were not reasonably utilized by the inmate or 
attorney.”  (15 Cal. Code Regs., § 3282, subd. (g)(6).)  
 
Because prisons are often fairly remote from the areas in which many attorneys have their 
offices, attorney visits to prisons tend to be infrequent. As a result, by denying confidential calls, 
wardens can effectively limit such inmates to communicating with their attorneys by mail. This 
resolution addresses that problem by mandating the availability of confidential attorney 
telephone calls for inmates whose attorneys’ offices are more than 75 miles from the prison. The 
resolution avoids placing a significant burden on prisons by requiring only one such call per 
month. 

 
 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to add California Penal Code section 5058.7 to read as follows: 
 
§5058.7 1 

A “confidential call” means a telephone call between an inmate and his/her attorney 2 
which both parties intend to be private. If the attorney’s place of work is greater than 75 radius 3 
miles from the institution, confidential calls must be approved for a minimum of thirty (30) 4 
minutes once a month, unless the request is for less.  5 
 

(Proposed new language underlined; language to be deleted stricken) 
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PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Unlike many other people, inmates cannot just pick up the phone, send an email, 
or text message to reach their attorney confidentially. Only two main options exist at every 
prison, and unless inmates want to waive confidentiality and privilege by calling their attorney 
on a recorded line, the amount to sending attorney-client communication back to before Antonio 
Meucci and Alexander Graham Bell created the telephone: (1) Attorney arranges a day and time 
to visit, which works if the attorney is within a reasonable distance, (2) attorney and client write 
letters, mark them legal mail, and send them off through our postal service, which works if the 
matters discussed are not urgent. Some prisons provide a third option, which is for the attorney to 
arrange a day and time with the jail to call and talk to the inmate on an unrecorded line with 
nobody else within earshot. That is known as a “confidential call,” and it works when the matter 
is urgent, and the attorney is outside of driving distance. 
 
The problem is many prisons routinely deny confidential calls, refusing to factor in that the 
attorney is far away, that the matter is urgent, or anything else. That takes away the ability of 
inmate clients and their attorney to exercise their right and need to confidentially communicate in 
a way that can be done quickly and without huge time and travel expenses. Not only does this 
make representation by an attorney from a distance much harder, but the added cost makes 
finding representation even harder; they already have trouble finding representation from anyone 
who lives or works near them, let alone from someone further away, and this adds to that 
problem. 
 
The Solution:  This resolution requires prisons to allow for confidential calls between attorneys 
and inmates when the attorney works greater than 75 radius miles from the prison, for at least 30 
minutes once a month, unless the request is for less.  This will enable inmates to exercise their 
rights to confidential attorney-client communications better and remove an obstacle to finding 
representation for inmates.  
 
IMPACT STATEMENT 
This resolution may require related amendments to the California Code of Regulations. The 
specific regulation is Title 15, Division 3, Chapter 1, Subchapter 4, Article 2, Section 3282 (15 
CCR § 3282). 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 PMB 231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Ben Rudin 
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RESOLUTION 04-05-2019 
 
DIGEST 
Motions to Suppress: Time for Hearings on Misdemeanor Motions 
Amends Penal Code section 1538.5 to require misdemeanor motions to suppress to be heard 
within ten days of filing, absent good cause. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 06-01-2009, which was approved in principle. 
 
Reasons:  
This resolution amends Penal Code section 1538.5 to require misdemeanor motions to suppress 
to be heard within ten days of filing, absent good cause.  This resolution should be disapproved 
because this resolution does not ensure that misdemeanor defendants will receive a timely 
hearing on a suppression motion.   
 
Penal Code section 1538.5 focuses on the suppression or exclusion of evidence obtained in 
violation of the law.  The bulk of section 1538.5 relates to felony prosecutions and briefly 
mentions misdemeanors.  Penal Code section 1538.5 subdivision (g) states “If the property or 
evidence relates to a misdemeanor complaint, the motion shall be made before trial and heard 
prior to trial at a special hearing relating to the validity of the search and seizure.”   
 
Currently, there exists a different calendaring process for a defendant in custody on a felony 
complaint than for a defendant in custody on a misdemeanor.  As a general practice, 
misdemeanor defendants are released on their own recognizance.  They are held in custody if 
there is some other compelling reason such as a flight risk or violation of a domestic violence 
restraining order.  (See Pen. Code, § 853.6.)  Under the current scheme, a misdemeanor 
defendant may actually have to wait longer for a hearing than a felony defendant.  This creates 
inconsistency between felony and misdemeanor motions to suppress. 
 
The proposed language does not actually fix this inconsistency.  As written, this provision and 
relief only works on behalf of the defendant if the motion is served on the prosecution in court 
during a hearing on the case in question.  The motion cannot be served on the office itself.  This 
may create a situation where a defendant must wait until a hearing in court before they can serve 
the prosecution, which may be weeks away, instead of serving on the prosecution’s office 
immediately.  This does not harmonize the calendaring between felony and misdemeanor cases. 
 
Further, the consequence for failing to hold the hearing within ten days of service is that the 
defendant (if in custody) would be released from custody, without discretion from the court, or 
consideration of any evidence.  Such a bright-line rule could put the public at risk from violent 
defendants, or could release a defendant who is a flight-risk, even where a delayed hearing is not 
the prosecution’s fault.  The defendant may not be present due to an action by the sheriff’s 
department or action by the court, not by the prosecution.  Eliminating the court’s discretion, 
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without harmonizing the calendaring concerns between felony and misdemeanor cases, would 
not promote justice. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 1538.5 to read as follows: 

§ 1538.5   1 
(a) (1) A defendant may move for the return of property or to suppress as evidence any 2 

tangible or intangible thing obtained as a result of a search or seizure on either of the following 3 
grounds: 4 

(A) The search or seizure without a warrant was unreasonable. 5 
(B) The search or seizure with a warrant was unreasonable because any of the following 6 

apply: 7 
(i) The warrant is insufficient on its face. 8 
(ii) The property or evidence obtained is not that described in the warrant. 9 
(iii) There was not probable cause for the issuance of the warrant. 10 
(iv) The method of execution of the warrant violated federal or state constitutional 11 

standards. 12 
(v) There was any other violation of federal or state constitutional standards. 13 
(2) A motion pursuant to paragraph (1) shall be made in writing and accompanied by a 14 

memorandum of points and authorities and proof of service. The memorandum shall list the 15 
specific items of property or evidence sought to be returned or suppressed and shall set forth the 16 
factual basis and the legal authorities that demonstrate why the motion should be granted. 17 

(b) When consistent with the procedures set forth in this section and subject to the 18 
provisions of Sections 170 to 170.6, inclusive, of the Code of Civil Procedure, the motion should 19 
first be heard by the magistrate who issued the search warrant if there is a warrant. 20 

(c) (1) Whenever a search or seizure motion is made in the superior court as provided in 21 
this section, the judge or magistrate shall receive evidence on any issue of fact necessary to 22 
determine the motion. 23 

(2) While a witness is under examination during a hearing pursuant to a search or seizure 24 
motion, the judge or magistrate shall, upon motion of either party, do any of the following: 25 

(A) Exclude all potential and actual witnesses who have not been examined. 26 
(B) Order the witnesses not to converse with each other until they are all examined. 27 
(C) Order, where feasible, that the witnesses be kept separated from each other until they 28 

are all examined. 29 
(D) Hold a hearing, on the record, to determine if the person sought to be excluded is, in 30 

fact, a person excludable under this section. 31 
(3) Either party may challenge the exclusion of any person under paragraph (2). 32 
(4) Paragraph (2) does not apply to the investigating officer or the investigator for the 33 

defendant, nor does it apply to officers having custody of persons brought before the court. 34 
(d) If a search or seizure motion is granted pursuant to the proceedings authorized by this 35 

section, the property or evidence shall not be admissible against the movant at any trial or other 36 
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hearing unless further proceedings authorized by this section, Section 871.5, 1238, or 1466 are 37 
utilized by the people. 38 

(e) If a search or seizure motion is granted at a trial, the property shall be returned upon 39 
order of the court unless it is otherwise subject to lawful detention. If the motion is granted at a 40 
special hearing, the property shall be returned upon order of the court only if, after the 41 
conclusion of any further proceedings authorized by this section, Section 1238 or 1466, the 42 
property is not subject to lawful detention or if the time for initiating the proceedings has 43 
expired, whichever occurs last. If the motion is granted at a preliminary hearing, the property 44 
shall be returned upon order of the court after 10 days unless the property is otherwise subject to 45 
lawful detention or unless, within that time, further proceedings authorized by this section, 46 
Section 871.5 or 1238 are utilized; if they are utilized, the property shall be returned only if, after 47 
the conclusion of the proceedings, the property is no longer subject to lawful detention. 48 

(f) (1) If the property or evidence relates to a felony offense initiated by a complaint, the 49 
motion shall be made only upon filing of an information, except that the defendant may make the 50 
motion at the preliminary hearing, but the motion shall be restricted to evidence sought to be 51 
introduced by the people at the preliminary hearing. 52 

(2) The motion may be made at the preliminary examination only if, at least five court 53 
days before the date set for the preliminary examination, the defendant has filed and personally 54 
served on the people a written motion accompanied by a memorandum of points and authorities 55 
as required by paragraph (2) of subdivision (a). At the preliminary examination, the magistrate 56 
may grant the defendant a continuance for the purpose of filing the motion and serving the 57 
motion upon the people, at least five court days before resumption of the examination, upon a 58 
showing that the defendant or his or her attorney of record was not aware of the evidence or was 59 
not aware of the grounds for suppression before the preliminary examination. 60 

(3) Any written response by the people to the motion described in paragraph (2) shall be 61 
filed with the court and personally served on the defendant or his or her attorney of record at 62 
least two court days prior to the hearing at which the motion is to be made. 63 

(g) If the property or evidence relates to a misdemeanor complaint, the motion shall be 64 
made before trial and heard prior to trial at a special hearing relating to the validity of the search 65 
or seizure.  Where the motion is filed and served on the prosecution in court during a hearing on 66 
the case, the hearing on the motion shall be conducted within ten days of filing and service, 67 
absent good cause or the consent of the defendant.  If the hearing does not commence within ten 68 
days of the filing and service without good cause or the defendant’s consent, the court shall order 69 
the defendant released, and the motion shall be heard before trial.  If the property or evidence 70 
relates to a misdemeanor filed together with a felony, the procedure provided for a felony in this 71 
section and Sections 1238 and 1539 shall be applicable. 72 

(h) If, prior to the trial of a felony or misdemeanor, opportunity for this motion did not 73 
exist or the defendant was not aware of the grounds for the motion, the defendant shall have the 74 
right to make this motion during the course of trial. 75 

(i) If the property or evidence obtained relates to a felony offense initiated by complaint 76 
and the defendant was held to answer at the preliminary hearing, or if the property or evidence 77 
relates to a felony offense initiated by indictment, the defendant shall have the right to renew or 78 
make the motion at a special hearing relating to the validity of the search or seizure which shall 79 
be heard prior to trial and at least 10 court days after notice to the people, unless the people are 80 
willing to waive a portion of this time. Any written response by the people to the motion shall be 81 
filed with the court and personally served on the defendant or his or her attorney of record at 82 
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least two court days prior to the hearing, unless the defendant is willing to waive a portion of this 83 
time. If the offense was initiated by indictment or if the offense was initiated by complaint and 84 
no motion was made at the preliminary hearing, the defendant shall have the right to fully litigate 85 
the validity of a search or seizure on the basis of the evidence presented at a special hearing. If 86 
the motion was made at the preliminary hearing, unless otherwise agreed to by all parties, 87 
evidence presented at the special hearing shall be limited to the transcript of the preliminary 88 
hearing and to evidence that could not reasonably have been presented at the preliminary 89 
hearing, except that the people may recall witnesses who testified at the preliminary hearing. If 90 
the people object to the presentation of evidence at the special hearing on the grounds that the 91 
evidence could reasonably have been presented at the preliminary hearing, the defendant shall be 92 
entitled to an in camera hearing to determine that issue. The court shall base its ruling on all 93 
evidence presented at the special hearing and on the transcript of the preliminary hearing, and the 94 
findings of the magistrate shall be binding on the court as to evidence or property not affected by 95 
evidence presented at the special hearing. After the special hearing is held, any review thereafter 96 
desired by the defendant prior to trial shall be by means of an extraordinary writ of mandate or 97 
prohibition filed within 30 days after the denial of his or her motion at the special hearing. 98 

(j) If the property or evidence relates to a felony offense initiated by complaint and the 99 
defendant’s motion for the return of the property or suppression of the evidence at the 100 
preliminary hearing is granted, and if the defendant is not held to answer at the preliminary 101 
hearing, the people may file a new complaint or seek an indictment after the preliminary hearing, 102 
and the ruling at the prior hearing shall not be binding in any subsequent proceeding, except as 103 
limited by subdivision (p). In the alternative, the people may move to reinstate the complaint, or 104 
those parts of the complaint for which the defendant was not held to answer, pursuant to Section 105 
871.5. If the property or evidence relates to a felony offense initiated by complaint and the 106 
defendant’s motion for the return or suppression of the property or evidence at the preliminary 107 
hearing is granted, and if the defendant is held to answer at the preliminary hearing, the ruling at 108 
the preliminary hearing shall be binding upon the people unless, upon notice to the defendant and 109 
the court in which the preliminary hearing was held and upon the filing of an information, the 110 
people, within 15 days after the preliminary hearing, request a special hearing, in which case the 111 
validity of the search or seizure shall be relitigated de novo on the basis of the evidence 112 
presented at the special hearing, and the defendant shall be entitled, as a matter of right, to a 113 
continuance of the special hearing for a period of time up to 30 days. The people may not request 114 
relitigation of the motion at a special hearing if the defendant’s motion has been granted twice. If 115 
the defendant’s motion is granted at a special hearing, the people, if they have additional 116 
evidence relating to the motion and not presented at the special hearing, shall have the right to 117 
show good cause at the trial why the evidence was not presented at the special hearing and why 118 
the prior ruling at the special hearing should not be binding, or the people may seek appellate 119 
review as provided in subdivision (o), unless the court, prior to the time the review is sought, has 120 
dismissed the case pursuant to Section 1385. If the case has been dismissed pursuant to Section 121 
1385, either on the court’s own motion or the motion of the people after the special hearing, the 122 
people may file a new complaint or seek an indictment after the special hearing, and the ruling at 123 
the special hearing shall not be binding in any subsequent proceeding, except as limited by 124 
subdivision (p). If the property or evidence seized relates solely to a misdemeanor complaint, and 125 
the defendant made a motion for the return of property or the suppression of evidence in the 126 
superior court prior to trial, both the people and defendant shall have the right to appeal any 127 
decision of that court relating to that motion to the appellate division, in accordance with the 128 
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California Rules of Court provisions governing appeals to the appellate division in criminal 129 
cases. If the people prosecute review by appeal or writ to decision, or any review thereof, in a 130 
felony or misdemeanor case, it shall be binding upon them. 131 

(k) If the defendant’s motion to return property or suppress evidence is granted and the 132 
case is dismissed pursuant to Section 1385, or the people appeal in a misdemeanor case pursuant 133 
to subdivision (j), the defendant shall be released pursuant to Section 1318 if he or she is in 134 
custody and not returned to custody unless the proceedings are resumed in the trial court and he 135 
or she is lawfully ordered by the court to be returned to custody. 136 
If the defendant’s motion to return property or suppress evidence is granted and the people file a 137 
petition for writ of mandate or prohibition pursuant to subdivision (o) or a notice of intention to 138 
file a petition, the defendant shall be released pursuant to Section 1318, unless (1) he or she is 139 
charged with a capital offense in a case where the proof is evident and the presumption great, or 140 
(2) he or she is charged with a noncapital offense defined in Chapter 1 (commencing with 141 
Section 187) of Title 8 of Part 1, and the court orders that the defendant be discharged from 142 
actual custody upon bail. 143 

(l) If the defendant’s motion to return property or suppress evidence is granted, the trial 144 
of a criminal case shall be stayed to a specified date pending the termination in the appellate 145 
courts of this state of the proceedings provided for in this section, Section 871.5, 1238, or 1466 146 
and, except upon stipulation of the parties, pending the time for the initiation of these 147 
proceedings. Upon the termination of these proceedings, the defendant shall be brought to trial as 148 
provided by Section 1382, and, subject to the provisions of Section 1382, whenever the people 149 
have sought and been denied appellate review pursuant to subdivision (o), the defendant shall be 150 
entitled to have the action dismissed if he or she is not brought to trial within 30 days of the date 151 
of the order that is the last denial of the petition. Nothing contained in this subdivision shall 152 
prohibit a court, at the same time as it rules upon the search and seizure motion, from dismissing 153 
a case pursuant to Section 1385 when the dismissal is upon the court’s own motion and is based 154 
upon an order at the special hearing granting the defendant’s motion to return property or 155 
suppress evidence. In a misdemeanor case, the defendant shall be entitled to a continuance of up 156 
to 30 days if he or she intends to file a motion to return property or suppress evidence and needs 157 
this time to prepare for the special hearing on the motion. In case of an appeal by the defendant 158 
in a misdemeanor case from the denial of the motion, he or she shall be entitled to bail as a 159 
matter of right, and, in the discretion of the trial or appellate court, may be released on his or her 160 
own recognizance pursuant to Section 1318. In the case of an appeal by the defendant in a 161 
misdemeanor case from the denial of the motion, the trial court may, in its discretion, order or 162 
deny a stay of further proceedings pending disposition of the appeal. 163 

(m) The proceedings provided for in this section, and Sections 871.5, 995, 1238, and 164 
1466 shall constitute the sole and exclusive remedies prior to conviction to test the 165 
unreasonableness of a search or seizure where the person making the motion for the return of 166 
property or the suppression of evidence is a defendant in a criminal case and the property or 167 
thing has been offered or will be offered as evidence against him or her. A defendant may seek 168 
further review of the validity of a search or seizure on appeal from a conviction in a criminal 169 
case notwithstanding the fact that the judgment of conviction is predicated upon a plea of guilty. 170 
Review on appeal may be obtained by the defendant provided that at some stage of the 171 
proceedings prior to conviction he or she has moved for the return of property or the suppression 172 
of the evidence. 173 
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(n) This section establishes only the procedure for suppression of evidence and return of 174 
property, and does not establish or alter any substantive ground for suppression of evidence or 175 
return of property. Nothing contained in this section shall prohibit a person from making a 176 
motion, otherwise permitted by law, to return property, brought on the ground that the property 177 
obtained is protected by the free speech and press provisions of the United States and California 178 
Constitutions. Nothing in this section shall be construed as altering (1) the law of standing to 179 
raise the issue of an unreasonable search or seizure; (2) the law relating to the status of the 180 
person conducting the search or seizure; (3) the law relating to the burden of proof regarding the 181 
search or seizure; (4) the law relating to the reasonableness of a search or seizure regardless of 182 
any warrant that may have been utilized; or (5) the procedure and law relating to a motion made 183 
pursuant to Section 871.5 or 995, or the procedures that may be initiated after the granting or 184 
denial of a motion. 185 

(o) Within 30 days after a defendant’s motion is granted at a special hearing in a felony 186 
case, the people may file a petition for writ of mandate or prohibition in the court of appeal, 187 
seeking appellate review of the ruling regarding the search or seizure motion. If the trial of a 188 
criminal case is set for a date that is less than 30 days from the granting of a defendant’s motion 189 
at a special hearing in a felony case, the people, if they have not filed a petition and wish to 190 
preserve their right to file a petition, shall file in the superior court on or before the trial date or 191 
within 10 days after the special hearing, whichever occurs last, a notice of intention to file a 192 
petition and shall serve a copy of the notice upon the defendant. 193 

(p) If a defendant’s motion to return property or suppress evidence in a felony matter has 194 
been granted twice, the people may not file a new complaint or seek an indictment in order to 195 
relitigate the motion or relitigate the matter de novo at a special hearing as otherwise provided by 196 
subdivision (j), unless the people discover additional evidence relating to the motion that was not 197 
reasonably discoverable at the time of the second suppression hearing. Relitigation of the motion 198 
shall be heard by the same judge who granted the motion at the first hearing if the judge is 199 
available. 200 

(q) The amendments to this section enacted in the 1997 portion of the 1997–98 Regular 201 
Session of the Legislature shall apply to all criminal proceedings conducted on or after January 202 
1, 1998.203 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  Los Angeles County Bar Association 

STATEMENT OF REASONS 

The Problem:  A defendant has a constitutional right to challenge the admissibility of evidence 
obtained in violation of the Fourth Amendment.  Section 1538.5 lays out the procedure for such 
hearings, and the filing requirements.  The problem is that while section 1538.5 requires a court to 
conduct a suppression hearing within ten days of filing on a felony, it sets no limits on the timing 
of such a hearing for misdemeanors.  In practical terms, this means that misdemeanor defendants 
detained solely on the basis of illegally obtained evidence must remain in jail for at least 30 actual 
days before they can exercise their Fourth Amendment rights – a term of imprisonment far longer 
than most misdemeanor defendants face if they simply pled to the charge. 
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The Solution:  This resolution would clarify that courts cannot simply refuse to consider the 
constitutionality of a misdemeanor defendant’s detention until the defendant has spent a month or 
more in jail.  Instead, absent a showing of good cause or the defendant’s consent, a Fourth 
Amendment challenge must be heard within 10 days of filing assuming the prosecutor is properly 
notified.  Where a hearing is continued pas the ten day period without good cause, the court must 
release a detained misdemeanor defendant, and then hold the hearing before commencing trial.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Nick Stewart-Oaten, P: 213-974-3000, 320 
W. Temple Street, 5th Floor, Los Angeles, CA 90012 
 
RESPONSIBLE FLOOR DELEGATE:  Nick Stewart-Oaten 
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RESOLUTION 04-06-2019 

 
DIGEST 
Insanity Pleas: Adopt Model Penal Code Standard for Insanity Defense 
Amends Penal Code section 25 to replace the M’Naghten rule for insanity pleas with the Model 
Penal Code standard. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 25 to replace the M’Naghten rule for insanity pleas 
with the Model Penal Code standard. This resolution should be approved in principle because the 
Model Penal Code standard provides a much more up-to-date and accurate understanding of 
psychology and mental health than the outdated M’Naghten rule. 
 
In the absence of a legislative definition of insanity, California courts originally applied the 1843 
M’Naghten test, which allows a verdict of not guilty by reason of insanity only if, “at the time of 
the committing the act [sic], the party accused was labouring under such a defect of reason, from 
disease of the mind, as not to know the nature and quality of the act he was doing; or, if he did 
know it, that he did not know he was doing what was wrong.” (M’Naghten’s Case (1843) 10 
Clark & Fin. 200, 210 [8 Eng. Rep. 718, 722].)  Starting in the 1950s, however, the Supreme 
Court repeatedly acknowledged that the rule was outdated, and based on inaccurate concepts of 
psychology and mental health. In 1978, the Supreme Court finally replaced the M’Naghten rule 
with the standard set forth in section 4.1 of the American Law Institute’s Model Penal Code 
(“MPC”). (See People v. Drew (1978) 22 Cal.3d 333.) The MPC standard modified the 
M’Naghten rule by changing “was incapable” to “lacked substantial capacity,” and by adding as 
a defense the defendant’s lack of capacity to conform conduct to the requirements of the law.   
 
But then in June 1982, John Hinckley was acquitted of the attempted murder of Ronald Reagan 
based on the MPC insanity standard. Five months later, California voters approved Proposition 8, 
which (among other things) changed California’s insanity defense from the MPC standard back 
to the outdated M’Naghten rule. (Prop. 8, as approved by voters, Gen. Elec. (Nov. 2, 1982).) 
Surveys at the time showed that people believed the insanity defense needed to be restricted 
based on unsupported views that the defense was frequently used and frequently successful. 
(See, e.g., Hans, An Analysis of Public Attitudes Toward the Insanity Defense (1986) 24 
Criminology 393, 406 [most common survey responses were that the insanity defense was used 
in 50% of criminal cases, and that it had a 50% success rate when used; actual rate of successful 
use was 1% of all criminal cases].) News reports at the time also touted Hinckley’s purported 
eligibility for prompt release from an institution. (See, e.g., Stuart Taylor, Hinckley Hails 
“Historical” Shooting to Win Love (Jul. 9, 1982) N.Y. Times at A10 [discussing need for 
Hinckley to appear sane if he wanted to be “released” after his initial mental health interview].) 
In fact, Hinckley remained institutionalized until 2016.  
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The factors that led to the re-adoption of the M’Naghten rule were unjustified at the time and the 
rule is in need of reform. Sixteen other states and the District of Columbia have adopted the more 
accurate MPC standard for the insanity defense. This resolution would restore the MPC standard, 
and eliminate the outdated M’Naghten rule.   

 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 25 to read as follows: 
 
§25 1 

(a) The defense of diminished capacity is hereby abolished. In a criminal action, as well 2 
as any juvenile court proceeding, evidence concerning an accused person’s intoxication, trauma, 3 
mental illness, disease, or defect shall not be admissible to show or negate capacity to form the 4 
particular purpose, intent, motive, malice aforethought, knowledge, or other mental state required 5 
for the commission of the crime charged. 6 

(b) In any criminal proceeding, including any juvenile court proceeding, in which a plea 7 
of not guilty by reason of insanity is entered, this defense shall be found by the trier of fact only 8 
when the accused person proves by a preponderance of the evidence that he or she at the time of 9 
the charged offense, as a result of mental disease or defect, he or she lacked substantial capacity 10 
either to appreciate the criminality of his or her conduct or to conform his or her conduct to the 11 
requirements of the law. was incapable of knowing or understanding the nature and quality of his 12 
or her act and of distinguishing right from wrong at the time of the commission of the offense.   13 

(c) Notwithstanding the foregoing, evidence of diminished capacity or of a mental 14 
disorder may be considered by the court only at the time of sentencing or other disposition or 15 
commitment. 16 

(d) The provisions of this section shall not be amended by the Legislature except by 17 
statute passed in each house by rollcall vote entered in the journal, two-thirds of the membership 18 
concurring, or by a statute that becomes effective only when approved by the electors. 19 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  Los Angeles County Bar Association 

STATEMENT OF REASONS 
 
The Problem:  Roughly a quarter of Californians serving sentences in state prison suffer from a 
serious mental illness.  The mass imprisonment of the mentally ill is not only cruel, it is counter-
productive, as prisons are ill-equipped to handle the rehabilitative and safety needs of those 
suffering from mental illness, and imprisonment does little to address offenses caused by illness. 
One of the primary reasons for the vast over-criminalization of mental illness was a 1980’s 
sponsored change to the definition of legal insanity.  The 1980’s definition precludes a person 
whose mental illness was the direct cause of the offense from asserting the defense and seeking 
mandatory hospitalization even where the person was unable to comply with the law at the time 
of the offense as a result of mental illness.  The current definition is so restrictive, for example, 
that courts have held that evidence that a defendant suffers from paranoid schizophrenia and 
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believed that the victim of his assault was a demon was insufficient to support a finding of 
insanity under the current rule. 
 
The Solution:  This resolution would adopt the Model Penal Code’s definition of insanity which 
is in effect in twenty other states.  Instead of asking whether the defendant knew that his actions 
were “wrong,” the rule would ask whether the defendant was incapable of complying with the 
law as a result of mental illness at the time of the offense. As before, defendants found not guilty 
by reason of insanity would be committed to a locked state hospital until restored to sanity, while 
the onus would remain on the defendant to prove each of the elements of the defense.    
 
IMPACT STATEMENT   
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Nick Stewart-Oaten, 213-974-3000, 320 W. 
Temple Street, 5th Floor, Los Angeles, CA 90012 
 
RESPONSIBLE FLOOR DELEGATE:  Nick Stewart-Oaten 
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RESOLUTION 04-07-2019 
 
DIGEST 
Criminal Jury Selection: Limits on Peremptory Challenges 
Adds Code of Civil Procedure section 231.6 to preclude discriminatory use of peremptory 
challenges in criminal jury trials. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Code of Civil Procedure section 231.6 to preclude discriminatory use of 
peremptory challenges in criminal jury trials. This resolution should be approved in principle 
because it would help address implicit bias in jury selection, which is part of a larger effort 
embraced by the California Legislature and Governor to address the disparate impacts of the 
criminal justice system on people of color. 
 
According to United States Census estimates as of July 1, 2018, California’s population of 39.5 
million people included 39.1 percent Hispanic/Latino people and 6.5 percent African 
American/Black people.  At the same time, according to the Public Policy Institute of California, 
Hispanic/Latino people made up 41 percent of the people taken into custody; African 
American/Black people represented 16 percent.  These irrational ratios raise important questions 
of over-policing in communities of color that have yet to be addressed.  The mere fact of sending 
more people of color through the criminal justice pipeline means that more people of color will 
be incarcerated, largely based on the findings of juries.  Tools are therefore required to reduce as 
much as possible the biases of juries.  One solution is that proposed here – limits on peremptory 
challenges. 
 
Consistent with current law, this resolution would allow counsel to exercise peremptory 
challenges, but would, as proposed, require that the reasons for the peremptory challenge be 
articulated on the record. This resolution would also provide that the opposing party would be 
entitled to raise an objection, and the court would then evaluate the reasons given for the 
challenge and decide, based on whether “an objective observer could view race or ethnicity… as 
a factor in the use of the peremptory challenge.” If the court determines that an objective 
observer could view race or ethnicity or any other factor found in Code of Civil Procedure 
section 231.5 as a factor in the use of the peremptory challenge, then the peremptory challenge 
would be denied. 

Significantly, the resolution defines “objective observer” as an individual who is “aware that 
implicit, institutional, and unconscious biases, in addition to purposeful discrimination, have 
resulted in the unfair exclusion of potential jurors in California.” 
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According to the proponents, the resolution is based on General Rule 37, signed into law in 
Washington State in April, 2018, except that Washington’s rule applies to any jury trial (not just 
criminal trials).  Given the growing plurality of ethnic and racial populations throughout 
California, providing additional tools to address implicit biases will enhance the fairness of and 
confidence in California’s criminal justice system. 

 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Code of Civil Procedure section 231.6 to read as follows:  
 
§231.6 1 
  (a) This statute applies in all criminal jury trials. 2 

(b) A party may object to the use of a peremptory challenge to raise the issue of improper 3 
based upon the characteristics of a juror as found in Code of Civil Procedure section 231.5.   The 4 
court may also raise this objection on its own. The objection may be made by citing this statute.  5 
Any further discussion shall be conducted outside the presence of the jury. The objection must be 6 
made before the potential juror is excused, unless new information is discovered. 7 

(c) Upon objection to the exercise of a peremptory challenge pursuant to this statute, the 8 
party exercising the peremptory challenge shall articulate the reasons the peremptory challenge 9 
has been exercised.  The party making the objection does not need to make a prima facie 10 
showing that the challenge was made for an improper motive. 11 

(d) The court shall then evaluate the reasons given to justify the peremptory challenge in 12 
light of the totality of circumstances. If the court determines that an objective observer could 13 
view race or ethnicity or any other factor found in Code of Civil Procedure section 231.5 as a 14 
factor in the use of the peremptory challenge, then the peremptory challenge shall be denied. The 15 
court need not find purposeful discrimination to deny the peremptory challenge. The court 16 
should explain its ruling on the record. 17 

(e) For purposes of this statute, an “objective observer” is aware that implicit, 18 
institutional, and unconscious biases, in addition to purposeful discrimination, have resulted in 19 
the unfair exclusion of potential jurors in California. 20 

(f) In making its determination, the circumstances the court should consider include, 21 
but are not limited to, the following: 22 

(i) the number and types of questions posed to the prospective juror, which may include 23 
consideration of whether the party exercising the peremptory challenge failed to question the 24 
prospective juror about the alleged concern or the types of questions asked about it; 25 

(ii) whether the party exercising the peremptory challenge asked significantly more 26 
questions or different questions of the potential juror against whom the peremptory challenge 27 
was used in contrast to other jurors; 28 

(iii) whether other prospective jurors provided similar answers but were not the subject of 29 
a peremptory challenge by that party; 30 

(iv) whether a reason might be disproportionately associated with a race or ethnicity; and 31 
(v) whether the party has used peremptory challenges disproportionately against a given 32 

race or ethnicity, in the present case or in past cases. 33 
(g) The court shall subject the following reasons for peremptory challenges to heightened 34 

scrutiny: allegations that the prospective juror was sleeping, inattentive, or staring or failing to 35 
make eye contact; exhibited a problematic attitude, body language, or demeanor; or provided 36 
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unintelligent or confused answers. If any party intends to offer one of these reasons or a similar 37 
reason as the justification for a peremptory challenge, that party must provide reasonable notice 38 
to the court and the other parties so the behavior can be verified and addressed in a timely 39 
manner. A lack of corroboration by the judge or opposing counsel verifying the behavior shall 40 
invalidate the given reason for the peremptory challenge.41 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENTS: Mark Harvis, Marc Sallus, Nick Stewart-Oaten, Albert Menaster, Robin 
Bernstein-Lev, Casey Lilienfeld, Robert Lu, Thomas Moore, Natasha Brown, Albert Camacho. 
 
STATEMENT OF REASONS 
 
The Problem: Racial and other types of discrimination, whether deliberate or as a result of 
implicit bias, is rampant in criminal cases. Parties use peremptory challenges to remove persons, 
particularly persons of color, and give very transparent excuses to justify juror’s excusal.  
Unfortunately trial courts and reviewing courts are loathe to find a juror was removed for a 
discriminatory reason, giving credence to even the flimsiest excuses.  The United States Supreme 
Court has ruled that removing a juror for a biased reason is unconstitutional.    
 
The Solution:  This resolution is based almost completely upon Washington State General Rule 
37.  That rule is, quite frankly, a brilliant and reasonable solution to the problem of biased use of 
peremptory challenges.  It will be easy to implement and will go a long way toward making 
criminal jury trials fair. 
 
IMPACT STATEMENT 
This resolution does not impact any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None Known. 
  
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Public 
Defender, 320 W. Temple Suite 590, Los Angeles, CA 90012  213 974-3066 
 
RESPONSIBLE FLOOR DELEGATE: Mark Harvis, Los Angeles County Public Defender, 
320 W. Temple Suite 590, Los Angeles, CA 90012  213 974-3066 
 

102 of 506



 

04-08-2019 Page 1 of 5 
 

RESOLUTION 04-08-2019 
 
DIGEST 
Mandatory Disclosure:  Mandatory Testing and Disclosure of STDs 
Amends Penal Code section 1524.1 to extend mandatory HIV test disclosure to include all STDs, 
allow requests by a victim’s parent or guardian and reduce the punishment for false reports. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 1524.1 to extend mandatory HIV test disclosure to 
include all STDs, allow requests by a victim’s parent or guardian and reduce the punishment for 
false reports. This resolution should be approved in principle because it would allow crime 
victims to obtain information relevant to their risk of contracting sexually-transmitted diseases 
from defendants. 
 
Under current law, victims of crimes that involve transmission of bodily fluids are currently 
unable to compel testing of the defendant for sexually-transmitted diseases (“STDs”) other than 
HIV. (Pen. Code, § 1524.1.)  Moreover, parents or guardians of minor victims cannot make the 
request for such testing.   
 
This resolution would address these problems by adding parents and guardians of minor victims 
to the list of individuals who may request testing, and expanding testing to include all STDs, 
including chlamydia, gonorrhea, hepatitis, herpes, human papillomavirus, trichomoniasis, and 
syphilis.    
 
If the resolution is adopted, the references to testing of the accused’s “blood or oral mucosal 
transudate saliva” in lines 16-17 and 39-40 would need to be amended to include urine and 
rectal, urethral, or cervical discharge, as these tests—rather than blood or saliva tests—are used 
to diagnose chlamydia, gonorrhea, and trichomoniasis.  The resolution may also need to be 
amended to retain the current penalty for making a false report in order to obtain test results.  By 
eliminating the reference to Health and Safety Code, section 120980, subdivision (c) in lines 95-
96 and 98, the resolution inadvertently cuts the penalty for false reporting from one year and 
$25,000 to six months and $1,000, by providing for an unspecified misdemeanor.  (See Pen. 
Code, § 19.)  Changes similar to those in the resolution would need to be made to Health and 
Safety Code section 199.97, et seq., and Penal Code sections 1202.1 and 1202.6.  

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 1524.1, to read as follows: 
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§ 1524.1 1 

(a) The primary purpose of the testing and disclosure provided in this section is to benefit 2 
the victim of a crime by informing the victim whether the defendant is infected with the HIV 3 
virus a sexually transmitted disease, including but not limited to chlamydia, gonorrhea, hepatitis, 4 
herpes, human immunodeficiency virus, human papillomavirus, trichomoniasis, and syphilis. It 5 
is also the intent of the Legislature in enacting this section to protect the health of both victims of 6 
crime and those accused of committing a crime. Nothing in this section shall be construed to 7 
authorize mandatory testing or disclosure of test results for the purpose of a charging decision by 8 
a prosecutor, nor, except as specified in subdivisions (g) and (i), shall this section be construed to 9 
authorize breach of the confidentiality provisions contained in Chapter 7 (commencing with 10 
Section 120975) of Part 4 of Division 105 of the Health and Safety Code. 11 

(b) (1) Notwithstanding the provisions of Chapter 7 (commencing with Section 120975) 12 
of Part 4 of Division 105 of the Health and Safety Code, when a defendant has been charged by 13 
complaint, information, or indictment with a crime, or a minor is the subject of a petition filed in 14 
juvenile court alleging the commission of a crime, the court, at the request of the victim, may 15 
issue a search warrant for the purpose of testing the accused’s blood or oral mucosal transudate 16 
saliva with any HIV test, as defined in Section 120775 of the Health and Safety Code for a 17 
sexually transmitted disease only under the following circumstances: when the court finds, upon 18 
the conclusion of the hearing described in paragraph (3), or in those cases in which a preliminary 19 
hearing is not required to be held, that there is probable cause to believe that the accused 20 
committed the offense, and that there is probable cause to believe that blood, semen, or any other 21 
bodily fluid identified by the State Department of Health Services in appropriate regulations as 22 
capable of transmitting the human immunodeficiency virus a sexually transmitted disease has 23 
been transferred from the accused to the victim. 24 

(2) Notwithstanding Chapter 7 (commencing with Section 120975) of Part 4 of Division 25 
105 of the Health and Safety Code, when a defendant has been charged by complaint, 26 
information, or indictment with a crime under Section 220, 261, 261.5, 262, 264.1, 266c, 269, 27 
286, 287, 288, 288.5, 288.7, 289, or 289.5, or 289.6, or former Section 288a, or with an attempt 28 
to commit any of the offenses, and is the subject of a police report alleging the commission of a 29 
separate, uncharged offense that could be charged under Section 220, 261, 261.5, 262, 264.1, 30 
266c, 269, 286, 287, 288, 288.5, 288.7, 289, or 289.5, or 289.6, or former Section 288a, or of an 31 
attempt to commit any of the offenses, or a minor is the subject of a petition filed in juvenile 32 
court alleging the commission of a crime under Section 220,  261, 261.5, 262, 264.1, 266c, 269, 33 
286, 287, 288, 288.5, 288.7, 289, or 289.5, or 289.6, or former Section 288a, or of an attempt to 34 
commit any of the offenses, and is the subject of a police report alleging the commission of a 35 
separate, uncharged offense that could be charged under Section 220, 261, 261.5, 262, 264.1, 36 
266c, 269, 286, 287, 288, 288.5, 288.7, 289, or 289.5, or 289.6, or former Section 288a, or of an 37 
attempt to commit any of the offenses, the court, at the request of the victim of the uncharged 38 
offense, may issue a search warrant for the purpose of testing the accused’s blood or oral 39 
mucosal transudate saliva with any HIV test, as defined in Section 120775 of the Health and 40 
Safety Code for a sexually transmitted disease only under the following circumstances: when the 41 
court finds that there is probable cause to believe that the accused committed the uncharged 42 
offense, and that there is probable cause to believe that blood, semen, or any other bodily fluid 43 
identified by the State Department of Health Services in appropriate regulations as capable of 44 
transmitting the human immunodeficiency virus a sexually transmitted disease has been 45 
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transferred from the accused to the victim. As used in this paragraph, Section 289.5 refers to the 46 
statute enacted by Chapter 293 of the Statutes of 1991, penetration by an unknown object. 47 

(3) (A) Prior to the issuance of a search warrant pursuant to paragraph (1), the court, 48 
where applicable and at the conclusion of the preliminary examination if the defendant is ordered 49 
to answer pursuant to Section 872, shall conduct a hearing at which both the victim and the 50 
defendant have the right to be present. During the hearing, only affidavits, counter affidavits, and 51 
medical reports regarding the facts that support or rebut the issuance of a search warrant under 52 
paragraph (1) shall be admissible. 53 

(B) Prior to the issuance of a search warrant pursuant to paragraph (2), the court, where 54 
applicable, shall conduct a hearing at which both the victim and the defendant are present. 55 
During the hearing, only affidavits, counter affidavits, and medical reports regarding the facts 56 
that support or rebut the issuance of a search warrant under paragraph (2) shall be admissible. 57 

(4) A request for a probable cause hearing made by a victim under paragraph (2) shall be 58 
made before sentencing in the superior court, or before disposition on a petition in a juvenile 59 
court, of the criminal charge or charges filed against the defendant. 60 

(c) (1) In all cases in which the person has been charged by complaint, information, or 61 
indictment with a crime, or is the subject of a petition filed in a juvenile court, alleging the 62 
commission of a crime under Section 220, 261, 261.5, 262, 264.1, 266c, 269, 286, 287, 288, 63 
288.5, 288.7, 289, or 289.5, or 289.6, or former Section 288a, or with an attempt to commit any 64 
of the offenses, the prosecutor shall advise the victim of his or her right to make this request. To 65 
assist the victim of the crime to determine whether he or she should make this request, the 66 
prosecutor shall refer the victim to the local health officer for prerequest counseling to help that 67 
person understand the extent to which the particular circumstances of the crime may or may not 68 
have put the victim at risk of transmission of HIV a sexually transmitted disease from the 69 
accused, to ensure that the victim understands both the benefits and limitations of the current 70 
tests for HIV, to help the victim decide whether he or she wants to request that the accused be 71 
tested, and to help the victim decide whether he or she wants to be tested. 72 

(2) The Department of Justice, in cooperation with the California District Attorneys 73 
Association, shall prepare a form to be used in providing victims with the notice required by 74 
paragraph (1). 75 

(d) If the victim decides to request HIV testing of the accused, the victim shall request the 76 
issuance of a search warrant, as described in subdivision (b). Neither the failure of a prosecutor 77 
to refer or advise the victim as provided in this subdivision, nor the failure or refusal by the 78 
victim to seek or obtain counseling, shall be considered by the court in ruling on the victim’s 79 
request. 80 

(e) The local health officer shall make provision for administering all HIV tests ordered 81 
pursuant to subdivision (b). 82 

(f) Any blood or oral mucosal transudate saliva tested pursuant to subdivision (b) shall be 83 
subjected to appropriate confirmatory tests to ensure accuracy of the first test results, and under 84 
no circumstances shall test results be transmitted to the victim or the accused unless any initially 85 
reactive test result has been confirmed by appropriate confirmatory tests for positive reactors. 86 

(g) The local health officer shall have the responsibility for disclosing test results to the 87 
victim who requested the test and to the accused who was tested. However, no positive test 88 
results shall be disclosed to the victim or to the accused without also providing or offering 89 
professional counseling appropriate to the circumstances. 90 
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(h) The local health officer and victim shall comply with all laws and policies relating to 91 
medical confidentiality subject to the disclosure authorized by subdivisions (g) and (i). Any 92 
individual who files a false report of sexual assault in order to obtain test result information 93 
pursuant to this section shall, in addition to any other liability under law, be guilty of a 94 
misdemeanor punishable as provided in subdivision (c) of Section 120980 of the Health and 95 
Safety Code. Any individual as described in the preceding sentence who discloses test result 96 
information obtained pursuant to this section shall also be guilty of an additional 97 
misdemeanor punishable as provided for in subdivision (c) of Section 120980 of the Health and 98 
Safety Code for each separate disclosure of that information. 99 

(i) Any victim, parent or guardian of a minor victim, or authorized legal representative 100 
who receives information from the health officer pursuant to subdivision (g) may disclose the 101 
test results as the victim or recipient deems necessary to protect his or her the victim’s health and 102 
safety or the health and safety of his or her family or sexual partner. 103 

(j) Any person transmitting test results or disclosing information pursuant to this section 104 
shall be immune from civil liability for any actions taken in compliance with this section. 105 

(k) The results of any blood or oral mucosal transudate saliva tested pursuant to 106 
subdivision (b) shall not be used in any criminal proceeding as evidence of either guilt or 107 
innocence. 108 

(l) Any rights of the victim under this section may also be exercised by a parent or 109 
guardian of the victim, if the victim is a minor, or by an authorized legal representative.   110 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Existing law permits a victim of sexual assault who was exposed to the 
defendant’s bodily fluids to obtain a search warrant directing the local health officer to test the 
defendant for HIV and disclose the results to both the defendant and the victim. The purpose of 
this law is to protect the health of both the defendant and the victim, who may not share the 
defendant’s results except to protect the health or safety of a family member or sexual partner.  
Under circumstances that warrant a court granting a victim’s request for a defendant to be tested 
for HIV, there is no reason to exclude testing for other sexually transmitted diseases, which can 
lead to sterility, increased cancer risk, or death, if left untreated. 
 
The Solution:  This resolution would allow a victim of sexual assault to request a search warrant 
that allows testing for all sexually transmitted diseases, including but not limited to HIV.  In 
addition, it clarifies that this warrant can be requested by a parent or guardian of a minor victim 
or an authorized legal representative. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known 
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AUTHOR AND/OR PERMANENT CONTACT: Michael Fern, Los Angeles County District 
Attorney’s Office, 211 W. Temple St., Ste. 1000, Los Angeles, CA 90012, (213) 257-2438, 
sclawyer@gmail.com  
 
RESPONSIBLE FLOOR DELEGATE:  Michael Fern 
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RESOLUTION 04-09-2019 
 
DIGEST 
Infraction: Petty Theft 
Amends Penal Code section 490.1 to raise the limit for filing a petty theft as an infraction from 
$50 to $100. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
             
Reasons: 
This resolution amends Penal Code section 490.1 to raise the limit for filing a petty theft as an 
infraction from $50 to $100.  This resolution should be approved in principle because it is a 
reasonable update given the rise in inflation. 
 
Existing law permits a theft of $50 or less to be filed as an infraction or misdemeanor. (Pen. 
Code, § 490.1.)  As an infraction, the offense is punishable as a fine not exceeding $250. (Pen. 
Code, §§ 19.8, 490.1.)  As a misdemeanor, the offense is punishable by a fine not exceeding 
$1,000, or imprisonment in the county jail for not more than six months, or both.  (Pen. Code, § 
19.) A defendant has no right to a jury trial on an infraction alone. (Pen. Code, § 1042.5.) 
 
Section 490.1 was enacted in 1991.  Since 1991, inflation has increased 87 percent.  It appears 
reasonable to increase the limit for charging a petty theft as an infraction from $50 to $100. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 490.1, to read as follows: 
 
§490.1 1 

(a) Petty theft, where the value of the money, labor, real or personal property taken is of a 2 
value which does not exceed fifty one hundred dollars ($50100), may be charged as a 3 
misdemeanor or an infraction, at the discretion of the prosecutor, provided that the person 4 
charged with the offense has no other theft or theft-related conviction. 5 

(b) Any offense charged as an infraction under this section shall be subject to the 6 
provisions of subdivision (d) of Section 17 and Sections 19.6 and 19.7. 7 

A violation which is an infraction under this section is punishable by a fine not exceeding 8 
two hundred fifty dollars ($250). 9 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Contra Costa County Bar Association 
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STATEMENT OF REASONS 
 
The Problem:  Recently, the threshold for a felony grand theft was $400 but was recently raised 
to $950. This helps account for the changes in cost of living and the value of money. However, 
the amount limit for which an infraction can be charged has not risen. When the value of the 
theft is less than $100, this gives offenders a way to be held accountable without facing a more 
serious misdemeanor charge. Also, it is a way for prosecutors to deal with relatively minor cases 
without needing to file misdemeanor charge and potentially going to multi-day jury trial over a 
minor theft.  
 
The Solution:  The change would give prosecutors and police the option of charging an 
infraction instead of a misdemeanor on a larger percentage of cases. It does not take power away 
from a prosecutor because they still have the option of charging a misdemeanor if they so 
choose. Also, this provision is unlikely to be abused by criminal defendants because it only 
applies if the defendant does not have a prior theft conviction. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Dorian A. Peters, Attorney at Law, 535 
Main St., Martinez, CA 94553; (510) 684-7696; dorian@petersesq.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Dorian A. Peters  
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RESOLUTION 05-01-2019 

  
DIGEST 
Probate: Fee Waiver for Nunc Pro Tunc Correction of Orders 
Amends Government Code section 70657 to create a fee exception for ex parte applications 
presented to correct orders nunc pro tunc in probate matters. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Government Code section 70657 to create a fee exception for ex parte 
applications presented to correct orders nunc pro tunc in probate matters. This resolution should 
be approved in principle because filing fees should not be charged to correct incorrect court 
orders nunc pro tunc.  
 
Current law requires a uniform fee of sixty-dollars ($60) for motions and applications requiring a 
hearing subsequent to the first filing in probate proceedings, unless expressly exempted. (Gov. 
Code, § 70657, subd. (a).)  This resolution would add an exemption for ex parte applications to 
correct court orders nunc pro tunc. 
 
Orders of a court should conform to law and justice. (Code Civ. Proc., §§ 128, subd. (a)(8), 473, 
subd. (d), 1008.) While a court has the power to amend or correct orders on its own motion, this 
rarely occurs. Errors are usually identified by a party. It is often the party affected who brings the 
need for correction to the attention of the judicial officer. A party should not be charged a filing 
fee for alerting the court of an incorrect order and seeking to correct it, nunc pro tunc, by ex parte 
application.  
 
The resolution is sound. If anything, it should not be limited to probate matters or ex parte 
applications. Government Code section 70617, subdivision (b), contains a list of motions and 
applications exempted from the sixty-dollar motion filing fee that applies to all proceedings. 
Inserting a new subdivision (b)(14) to that provision, exempting fees for a motion or application 
to correct an order nunc pro tunc, would foster consistency and fairness by extending the 
principle to all motions and non-probate proceedings. 
 
It is noted that this resolution may require the adoption of a Judicial Council form for this 
specific purpose so that court clerks know that it is the type of application that does not require a 
fee. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Government Code section 70657 to read as follows: 
 
§70657 1 

(a) Except as provided in subdivision (c), the uniform fee for filing a motion or other 2 
paper requiring a hearing subsequent to the first paper in a proceeding under the Probate Code, 3 
other than a petition or application or opposition described in Sections 70657.5 and 70658, is 4 
sixty dollars ($60). This fee shall be charged for the following papers: 5 

(1) Papers listed in subdivision (a) of Section 70617. 6 
(2) Applications for ex parte relief, whether or not notice of the application to any person 7 

is required, except (1) an ex parte petition for discharge of a personal representative, conservator, 8 
or guardian upon completion of a court-ordered distribution or transfer, for which no fee shall be 9 
charged and (2) an ex parte application to correct court orders nunc pro tunc. 10 

(3) Petitions or applications, or objections, filed subsequent to issuance of temporary 11 
letters of conservatorship or guardianship or letters of conservatorship or guardianship that are 12 
not subject to the filing fee provided in subdivision (a) of Section 70658. 13 

(4) The first or subsequent petition for temporary letters of conservatorship or 14 
guardianship. 15 

(b) There shall be no fee under subdivision (a) for filing any of the papers listed under 16 
subdivision (b) of Section 70617. 17 

(c) The summary judgment fee provided in subdivision (d) of Section 70617 shall apply 18 
to summary judgment motions in proceedings under the Probate Code. 19 

(d) Regardless of whether each motion or matter is heard at a single hearing or at separate 20 
hearings, the filing fees required by subdivisions (a) and (c) apply separately to each motion or 21 
other paper filed. The Judicial Council may publish rules to give uniform guidance to courts in 22 
applying fees under this section. 23 

(e) No fee is payable under this section for a petition or opposition filed subsequent to 24 
issuance of letters of temporary guardianship or letters of guardianship in a guardianship 25 
described in Section 70654. 26 

(f) This section shall become inoperative on July 1, 2018, and, as of January 1, 2019, is 27 
repealed, unless a later enacted statute, that becomes operative on or before January 1, 2019, 28 
deletes or extends the dates on which it becomes inoperative and is repealed. 29 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County. 
 
STATEMENT OF REASONS  
   
The Problem:  Current law requires a $60 fee for all ex parte applications, including correction of 
Orders Nunc Pro Tunc.   Minute Orders, particularly in probate matters, are more and more 
being adopted as the Order of the Court.  However, now and then, mistakes are made by the 
clerk in entering the text of the Order.   To make a correction to a court Order Nunc Pro Tunc, an 
ex parte application and hearing is required, which carries with it a $60 fee under Government 
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Code section 70657.  This adds an additional financial burden for the party who needs to correct 
the error made through no fault of their own.    
 
The Solution:  This resolution creates an exception for ex parte applications to correct court 
Orders Nunc Pro Tunc so that no additional fee needs to be paid. Although it puts a financial 
burden on an already over-burdened court, such burden would be minimal and would encourage 
entry of correct and complete orders.  
 
IMPACT STATEMENT 
Related to Government Code sections 70617, 70654, 70657.5, and 70658, all referenced in 
section 70657 being amended.  
 
CURRENT OR PRIOR RELATED LEGISLATION:  
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Debra Leffler Streeter, Streeter Law Group, 
APC, 217 Civic Center Drive, Ste. 10, Vista, CA 92084; (760) 945-
9353; dstreeter@streeterlaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Mary V.J. Cataldo, Procopio, Cory, Hargreaves & 
Savitch, LLP, 12544 High Bluff Drive, Ste. 300, San Diego, CA  92130; (760) 444-
1773; mary.cataldo@procopio.com.  
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RESOLUTION 05-02-2019 
 
DIGEST 
Courthouse Accessibility: Lactation Rooms for Jurors, Witnesses, Lawyers, and Parties 
Amends Labor Code section 1030 to give breastfeeding jurors, lawyers, witnesses, and parties the right to 
use a court’s lactation room. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Labor Code section 1030 to give breastfeeding jurors, lawyers, witnesses, and 
parties the right to use a court’s lactation room.  This resolution should be disapproved because the Labor 
Code governs the rights and obligations of employers and employees, not accessibility concerns, and this 
resolution could create security risks for court personnel, jurors and witnesses. 
 
Under the current law, the Labor Code requires that employers accommodate their employees’ lactation 
needs.  (Lab. Code, § 1030.)  Other statutory schemes also require similar accommodations, but they are 
tailored to address the existing relationships governed by those statutory schemes.  For example, the 
Education Code requires schools to provide accommodations for students and staff at schools, and the 
Penal Code requires that jails provide accommodations for lactating inmates.  (Ed. Code, §§ 222 and 
66271.9; Pen. Code, § 4003.5.)  This resolution would revise the Labor Code to require public 
accommodations. 
 
While ensuring that breastfeeding women at courthouses have access to lactation spaces is an important 
goal and should be addressed, as written, this resolution would expand the duties of an employer to third-
parties, potentially create security concerns, and increase the risk for ex parte communications and 
improper witness or juror communications.   
 
Under this resolution, the employer at the courthouse, e.g. the County or State, would be obligated to 
provide third-parties with access to lactation rooms.  Therefore, if the county or state fails to do so, they 
could potentially be liable to third-parties for civil penalties under Labor Code section 1033, even though 
there is no employment relationship.  Further, for smaller courthouses, with limited space, the only place 
for accommodating lactating employees’ needs may be in secured areas of the building.  Allowing the 
public, jurors, and witnesses into such areas would create a security risk for court employees, as well as 
increasing the risk for improper communications between jurors, witnesses, and judicial officers. 
 
While there is a problem that needs to be addressed, the proposed solution should be in a statutory scheme 
governing courts and/or access to public government buildings, not employment relationships. 
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Labor Code sections 1030 as follows: 
   
§1030. 1 

Every employer, including the state and any political subdivision, shall provide a 2 
reasonable amount of break time to accommodate an employee desiring to express breast milk 3 
for the employee’s infant child. The break time shall, if possible, run concurrently with any break 4 
time already provided to the employee. Break time for an employee that does not run 5 
concurrently with the rest time authorized for the employee by the applicable wage order of the 6 
Industrial Welfare Commission shall be unpaid.  Courthouses shall offer the use of lactation 7 
rooms as required by section 1031-1035 to jurors, witnesses, lawyers, and parties having lawful 8 
business before the court, subject to the administration of justice.9 

(Proposed new language underlined; language to be deleted stricken.) 

PROPONENT: Los Angeles County Bar Association 

STATEMENT OF REASONS 

The Problem: Currently, breastfeeding mothers who have business before the court as jurors, 
witnesses, parties, or lawyers are regularly required to breastfeed in their cars, or while sitting on 
a toilet in the courthouse bathroom.  Not only is this system unhygienic and disrespectful, it 
places courthouse-working moms at a disadvantage in a the course of their employment, 
discourages breastfeeding jurors from service, and needlessly imposes suffering on witnesses and 
parties who have a legal obligation to spend days, weeks, or months in the courthouse. 

The Solution:  This resolution would clarify that, for the purposes of the labor code provisions 
requiring employers to provide employees with access to a clean, functional lactation rooms, 
courthouses are required to make a lactation room available to those having lawful business 
before the court.  

IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Arwen Johnson, Boies, Schiller, Flexner, 
LLP, 725 S. Figueroa St., 31st Floor, LA CA 90017, phone (213)-995-5724, e-
mail ajohnson@bsfllp.com 
 
RESPONSIBLE FLOOR DELEGATE:  Arwen Johnson 
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RESOLUTION 05-03-2019 
  
DIGEST 
Judicial Disqualification: Enlarged Time to File a Writ of Mandate  
Amends Code of Civil Procedure section 170.3 to enlarge the time in which to file a writ of 
mandate challenging an order determining the disqualification of a judge. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 170.3 to enlarge the time in which to file 
a writ of mandate challenging an order determining the disqualification of a judge. This 
resolution should be approved in principle because the current 10-day deadline provides 
insufficient time to prepare a properly presented writ petition, and increasing the deadline to 21 
days reflects a reasonable and realistic time parameter, all matters considered.  
 
Appellate review of orders ruling on disqualification of a judge is limited to discretionary review 
by writ of mandate. Current law requires the petition be filed within 10 days after service of 
written notice of entry of the order, with the time limit extended by mail service. (Code Civ. 
Proc., § 170.3, subd. (d).)  This short time limit exists to provide certainty to the parties because 
appellate reversal of an order denying judicial disqualification would result in the invalidation of 
all orders entered by the challenged judge after the motion to disqualify was filed. 
 
A short time limit on writ petitions challenging judicial disqualification orders makes sense. Yet 
the current 10-day limit is an unreasonably short period in which to realistically expect: 1) 
meaningful consideration whether to seek appellate writ review; and if so, 2) properly preparing 
a petition for prerogative writ relief. The short time limit coupled with the prospect of forfeiting 
the right to challenge the ruling if a writ petition is not timely filed with the appeals court, 
actually forces a party to make an immediate, often reactionary investment in preparing a 
petition for writ relief, when, on more reflective thought, the party may have decided to accept 
the decision.  
 
The short increase in the deadline from 10 to 21 days is reasonable. It allows time for the party to 
seek the reasoned input of counsel and possibly the consultation of an appellate specialist. It 
allows for the time needed to order and obtain the reporter’s transcript and prepare an adequate 
record for the appeals court, which must accompany the petition. It more realistically provides 
the time required to properly research, draft, edit and format an effective petition for meaningful 
appellate review.   
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 170.3 to read as follows: 
 
§170.3 1 

(a) (1) If a judge determines himself or herself to be disqualified, the judge shall notify 2 
the presiding judge of the court of his or her recusal and shall not further participate in the 3 
proceeding, except as provided in Section 170.4, unless his or her disqualification is waived by 4 
the parties as provided in subdivision (b). 5 

(2) If the judge disqualifying himself or herself is the only judge or the presiding judge of 6 
the court, the notification shall be sent to the person having authority to assign another judge to 7 
replace the disqualified judge. 8 

(b) (1) A judge who determines himself or herself to be disqualified after disclosing the 9 
basis for his or her disqualification on the record may ask the parties and their attorneys whether 10 
they wish to waive the disqualification, except where the basis for disqualification is as provided 11 
in paragraph (2). A waiver of disqualification shall recite the basis for the disqualification, and is 12 
effective only when signed by all parties and their attorneys and filed in the record. 13 

(2) There shall be no waiver of disqualification if the basis therefor is either of the 14 
following: 15 

(A) The judge has a personal bias or prejudice concerning a party. 16 
(B) The judge served as an attorney in the matter in controversy, or the judge has been a 17 

material witness concerning that matter. 18 
(3) The judge shall not seek to induce a waiver and shall avoid any effort to discover 19 

which lawyers or parties favored or opposed a waiver of disqualification. 20 
(4) If grounds for disqualification are first learned of or arise after the judge has made one 21 

or more rulings in a proceeding, but before the judge has completed judicial action in a 22 
proceeding, the judge shall, unless the disqualification be waived, disqualify himself or herself, 23 
but in the absence of good cause the rulings he or she has made up to that time shall not be set 24 
aside by the judge who replaces the disqualified judge. 25 

(c)(1) If a judge who should disqualify himself or herself refuses or fails to do so, any 26 
party may file with the clerk a written verified statement objecting to the hearing or trial before 27 
the judge and setting forth the facts constituting the grounds for disqualification of the judge. The 28 
statement shall be presented at the earliest practicable opportunity after discovery of the facts 29 
constituting the ground for disqualification. Copies of the statement shall be served on each party 30 
or his or her attorney who has appeared and shall be personally served on the judge alleged to be 31 
disqualified, or on his or her clerk, provided that the judge is present in the courthouse or in 32 
chambers. 33 

(2) Without conceding his or her disqualification, a judge whose impartiality has been 34 
challenged by the filing of a written statement may request any other judge agreed upon by the 35 
parties to sit and act in his or her place. 36 

(3) Within 10 days after the filing or service, whichever is later, the judge may file a 37 
consent to disqualification in which case the judge shall notify the presiding judge or the person 38 
authorized to appoint a replacement of his or her recusal as provided in subdivision (a), or the 39 
judge may file a written verified answer admitting or denying any or all of the allegations 40 
contained in the party’s statement and setting forth any additional facts material or relevant to the 41 
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question of disqualification. The clerk shall forthwith transmit a copy of the judge’s answer to 42 
each party or his or her attorney who has appeared in the action. 43 

(4) A judge who fails to file a consent or answer within the time allowed shall be deemed 44 
to have consented to his or her disqualification and the clerk shall notify the presiding judge or 45 
person authorized to appoint a replacement of the recusal as provided in subdivision (a). 46 

(5) A judge who refuses to recuse himself or herself shall not pass upon his or her own 47 
disqualification or upon the sufficiency in law, fact, or otherwise, of the statement of 48 
disqualification filed by a party. In that case, the question of disqualification shall be heard and 49 
determined by another judge agreed upon by all the parties who have appeared or, in the event 50 
they are unable to agree within five days of notification of the judge’s answer, by a judge 51 
selected by the chairperson of the Judicial Council, or if the chairperson is unable to act, the vice 52 
chairperson. The clerk shall notify the executive officer of the Judicial Council of the need for a 53 
selection. The selection shall be made as expeditiously as possible. No challenge pursuant to this 54 
subdivision or Section 170.6 may be made against the judge selected to decide the question of 55 
disqualification. 56 

(6) The judge deciding the question of disqualification may decide the question on the 57 
basis of the statement of disqualification and answer and any written arguments as the judge 58 
requests, or the judge may set the matter for hearing as promptly as practicable. If a hearing is 59 
ordered, the judge shall permit the parties and the judge alleged to be disqualified to argue the 60 
question of disqualification and shall for good cause shown hear evidence on any disputed issue 61 
of fact. If the judge deciding the question of disqualification determines that the judge is 62 
disqualified, the judge hearing the question shall notify the presiding judge or the person having 63 
authority to appoint a replacement of the disqualified judge as provided in subdivision (a). 64 

(d) The determination of the question of the disqualification of a judge is not an 65 
appealable order and may be reviewed only by a writ of mandate from the appropriate court of 66 
appeal sought only by the parties to the proceeding. The petition for the writ shall be filed and 67 
served within 10 21 days after service of written notice of entry of the court’s order determining 68 
the question of disqualification. If the notice of entry is served by mail, that time shall be 69 
extended as provided in subdivision (a) of Section 1013. 70 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem: A writ of mandate is the exclusive remedy of appeal for review of an order 
denying a motion to disqualify a judge for cause under CCP section 170.3.  Ten days is not 
sufficient time to file a writ (which is analogous to a short appeal). The right to a fair and 
impartial judge is the cornerstone of our justice system.  Removing roadblocks in a party’s way 
to obtaining a fair and impartial judge will increase public confidence in our justice system.    
       
The Solution: Give a party reasonable time to file a writ when a judge refuses to disqualify him 
or herself.  Change it from 10 days to 21 days. 
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IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule 
 
CURRENT OR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Carla DiMare, Post Office Box 1668, 
Rancho Santa Fe, CA   92067, (858) 775-0707, cdimare@att.net  
 
RESPONSIBLE FLOOR DELEGATE: Carla DiMare 
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RESOLUTION 05-04-2019 
 
DIGEST 
Judges: Performance Evaluations 
Amends Government Code section 2011.5 and Elections Code section 9083 to authorize the 
Judicial Nominees Evaluation Commission to periodically evaluate judicial performance. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 11-04-2016, which was disapproved. 
 
Reasons: 
This resolution amends Government Code section 2011.5 and Elections Code section 9083 
to authorize the Judicial Nominees Evaluation Commission to periodically evaluate judicial 
performance.  This resolution should be disapproved because there are mechanisms already in 
place that help judicial officers improve professionally, and the resolution seeks to assign 
additional, ongoing and more complex duties to the Commission on the Judicial Nominees 
Evaluation (the JNE Commission) without addressing the additional corresponding costs and 
burdens. 
 
This resolution appears to be based on the belief that since there are not systematized public fora 
for feedback and criticism about judicial officer performance, judicial officers do not receive 
feedback about their job.  This is inaccurate.  Judicial officers receive significant feedback on 
their performance from their presiding judges and more experienced colleagues on the bench.  
There is also a mechanism for public or private punishment for judicial misconduct through the 
investigations conducted by the Commission on Judicial Performance.  There are other ways that 
judicial performance can be measured, as well.  For example, litigants and counsel may file 
motions to disqualify a judicial officer pursuant to Code of Civil Procedure section 170.1.  
Additionally, feedback on a bench officer’s reasoning and understanding of the law may come 
by way of appellate decisions affirming or reversing the order of the trial judge.  Less dramatic 
and more regular and consistent helpful job analysis comes from peer review, job shadowing 
within a court, feedback and other information provided to/by presiding judges, requirements to 
attend judicial college, reassignments to other case types, and many others. 
 
Additionally, this solution adds bureaucracy and work to the already overburdened JNE 
Commission without guaranteeing trustworthy information that would be helpful in educating 
voters about a judge.  The resolution appears to be an invitation for dissatisfied litigants, losing 
or inexperienced counsel, frustrated witnesses, and others to publicly call out judges.   
Misleading, biased and dissatisfied reactions to a ruling do not provide guidance to the majority 
of voters who have not personally interacted with the judge, but who may be persuaded a judge 
is “bad” even if loss was warranted and the case reasonably decided, legally constructed, and 
consistent with other judicial norms.  For these reasons, this resolution should be disapproved. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Government Code section 12011.5 and Elections Code section 9083 to read 
as follows: 
 
§12011.5 1 

(a) In the event of a vacancy in a judicial office to be filled by appointment of the 2 
Governor, or in the event that a declaration of candidacy is not filed by a judge and the Governor 3 
is required under subdivision (d) of Section 16 of Article VI of the California Constitution to 4 
nominate a candidate, the Governor shall first submit to a designated agency of the State Bar of 5 
California the names of all potential appointees or nominees for the judicial office for evaluation 6 
of their judicial qualifications. 7 

(b) The membership of the designated agency of the State Bar responsible for evaluation 8 
of judicial candidates shall consist of attorney members and public members with the ratio of 9 
public members to attorney members determined, to the extent practical, by the ratio established 10 
in Section 6013.5 of the Business and Professions Code. It is the intent of this subdivision that 11 
the designated agency of the State Bar responsible for evaluation of judicial candidates shall be 12 
broadly representative of the ethnic, gender, and racial diversity of the population of California 13 
and composed in accordance with Sections 11140 and 11141. The further intent of this 14 
subdivision is to establish a selection process for membership on the designated agency of the 15 
State Bar responsible for evaluation of judicial candidates under which no member of that 16 
agency shall provide inappropriate, multiple representation for purposes of this subdivision. Each 17 
member of the designated agency of the State Bar responsible for evaluation of judicial 18 
candidates shall complete a minimum of 60 minutes of training in the areas of fairness and bias 19 
in the judicial appointments process at an orientation for new members. If the member serves 20 
more than one term, the member shall complete an additional 60 minutes of that training during 21 
the member’s service on the designated agency of the State Bar responsible for evaluation of 22 
judicial candidates. 23 

[subdivisions (c) through (p) remain unchanged] 24 
(q) The designated agency shall adopt and administer for all justices and judges a process 25 

for evaluating judicial performance twice per term. The first evaluation shall be midway through 26 
a judge’s or justices term of office for the purpose of improving a judge’s performance, and shall 27 
not be released to the public. The second evaluation shall be at the end of the term for those who 28 
file a declaration to be retained in office and shall be completed in time to be placed in the ballot 29 
pamphlet in California Elections Code section 9083. The evaluation process shall include written 30 
performance standards and performance reviews, which survey opinions of persons who have 31 
knowledge of the justice's or judge's performance, including but not limited to attorneys, peace 32 
officers, social services professionals, jurors, and court employees. The elements assessed shall 33 
include, but are not restricted to, the judge’s or justice’s abilities, integrity, impartiality, 34 
communication skills, professionalism, and administrative capacity. For the second evaluation, 35 
the public shall be afforded a full and fair opportunity for participation in the evaluation process 36 
through public hearings, dissemination of evaluation reports in standardized formats, and any 37 
other methods as the designated agency deems advisable.  38 
 39 
§9083 40 
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If the ballot contains a question as to the confirmation of a justice of the Supreme Court 41 
or a court of appeal, the Secretary of State shall include the following in the state ballot 42 
pamphlet:  43 

(a) a A written explanation of the electoral procedure for justices of the Supreme Court 44 
and the courts of appeal. The explanation shall state the following: 45 

“Under the California Constitution, justices of the Supreme Court and the courts of 46 
appeal are subject to confirmation by the voters. The public votes “yes” or “no” on whether to 47 
retain each justice. 48 

“These judicial offices are nonpartisan. 49 
“Before a person can become an appellate justice, the Governor must submit the 50 

candidate’s name to the Judicial Nominees Evaluation Commission, which is comprised of 51 
public members and lawyers. The commission conducts a thorough review of the candidate’s 52 
background and qualifications, with community input, and then forwards its evaluation of the 53 
candidate to the Governor. 54 

“The Governor then reviews the commission’s evaluation and officially nominates the 55 
candidate, whose qualifications are subject to public comment before examination and review by 56 
the Commission on Judicial Appointments. That commission consists of the Chief Justice of 57 
California, the Attorney General of California, and a senior Presiding Justice of the Courts of 58 
Appeal. The Commission on Judicial Appointments must then confirm or reject the nomination. 59 
Only if confirmed does the nominee become a justice. 60 

“Following confirmation, the justice is sworn into office and is subject to voter approval 61 
at the next gubernatorial election, and thereafter at the conclusion of each term. The term 62 
prescribed by the California Constitution for justices of the Supreme Court and courts of appeal 63 
is 12 years. Justices are confirmed by the Commission on Judicial Appointments only until the 64 
next gubernatorial election, at which time they run for retention of the remainder of the term, if 65 
any, of their predecessor, which will be either four or eight years.” 66 

(b) Information and recommendations resulting from the judicial performance 67 
evaluations by the Commission on Judicial Nominees Evaluation or successor commission. 68 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Existing law has two problems: (1) the judges do not have a sophisticated way to 
get anonymous feedback about their performance on the bench, and (2) the public gets little to no 
insight on a judge’s integrity, fairness, professionalism, and so forth when voting whether to 
retain a judge. The public also lacks the opportunity to provide comments to the Commission on 
Judicial Nominees Evaluation about judges with whom they have interacted. That undermines 
judicial accountability significantly.  
 
The Solution: This resolution provides (1) confidential feedback for judges in the middle of their 
term, and (2) an evaluation process for judges seeking retention. Lawyers, jurors, court 
employees, and others will be asked to evaluate judges they’ve interacted with, including their 
integrity, fairness, and professionalism. Judges will get to receive feedback and implement any 

121 of 506



 

05-04-2019 Page 4 of 5 
 

suggestions they find worthy. Voters will get to see the evaluation results of judges in the ballot 
pamphlet and be able to vote with more information.  
 
This is similar to Resolution 11-04-2016, except it addresses two concerns raised previously: (1) 
it includes a confidential midterm evaluation to enable judges to improve their performance, and 
(2) and it specifies the Commission on Judicial Nominees Evaluation instead of the Commission 
on Judicial Performance.  
For an example of the evaluation-for-retention aspect implemented elsewhere, see here: 

 
http://www.elections.alaska.gov/election/2018/General/OEPBooks/2018%20AK%20Region%20
I%20pamphlet_WEB.pdf (page 85 of 84-107) 
Also see here for more details on the process or inputs: http://www.ajc.state.ak.us/2018-
retention-election 
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IMPACT STATEMENT 
This resolution may require the Judicial Council to adopt conforming changes to Rules of Court. 
It might also require the State Bar of California to change its rules for the Commission on 
Judicial Nominees. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. Similar to Resolution 11-04-2016. 
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 PMB 231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Ben Rudin  
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RESOLUTION 05-05-2019 

DIGEST 
Republic of California: Ask Lesser States for Permission to Secede from Union 
Adds Government Code section 174 to ask other states if the State of California can commence 
its glorious transmutation into the Republic of California. 

RESOLUTIONS COMMITTEE RECOMMENDATIONS 
DISAPPROVE 
 
History: 
With high hopes, California signed on to the noble experiment of American Democracy by 
becoming a State in 1850.  It seemed like a good idea at the time. 
 
Reasons: 
This resolution adds Government Code section 174 to ask other states if the State of California 
can commence its glorious transmutation into the Republic of California.  This resolution should 
be disapproved because in leaving the decision on the matter up to the very states who have so 
ill-served California’s interests, it stands little chance of making California great again. 

The proposed language allows our state government to request and seek secession from the other 
states.  Although the resolution has the laudable goal of promoting the valiant endeavor of 
California’s glorious secession from these United States, nothing in the resolution says that 
secession WILL occur.  Instead, the proposal places the future of the State of California in the 
hands of states with small economies and terrible ratings, rather than allowing for the will of the 
people of California to triumph.  Sad! 

Moreover, the resolution as drafted would leave the newly minted Republic of California a 
defenseless actor on the world stage.  For example, nothing in the proposal allows for the 
creation of a militia or other armed force to fight the inevitable backlash from the Revenuers (aka 
“Federal Government”).  It does not allow for the trade treaties or other agreements with Mexico 
or Canada to ensure the survival of the new republic.  Looking back in history, it is abundantly 
clear that the federal government will fight tooth and nail to keep California part of the Republic.  
The Republic of California needs the ability to defend itself and not rely on the largess or grace 
of the low-energy states it will have rightfully rejected. 

In addition, the proposed language does not allow for the creation and printing of a new 
currency, for trade deals with the newly-diminished United States, instead it allows the federal 
government to set these terms and conditions.  This will likely cripple the fledgling powers of the 
new Republic of California.   

In addition to these concerns, several other problems have been raised by individual delegations.  
For example, the counterargument of BANSDC (which would like to remind everyone that it is 
not the same thing as SDCBA) focuses on the potential negative impact of the resolution on 
property values.  Moreover, OCBA’s counterargument that secession will be unsuccessful 
because “Obama took all our guns”—a counterargument joined by new delegations from the 
Siskiyou, Inyo, and Imperial Country bar associations—would also need to be addressed in order 
for the resolution to be successful.  Finally, in response to the BASF delegation’s concern that, 
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due to climate change and the impact of California’s tectonic plate boundaries, the State will 
affect a physical secession off into the Pacific Ocean long before the political secession called 
for by the resolution could be implemented, and the San Bernardino County Bar Association 
expressed eager anticipation for its members’ anticipated future beachfront property. 
 
 
TEXT OF RESOLUTION 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Government Code section 174 to read as follows: 

§174 1 
In compliance with United States Supreme Court authority that contemplates a peaceful 2 

pathway for succession “through consent of the [other] States,” Texas v. White, 74 U.S. 700, 725 3 
(1868), the people of the State of California, through their legislative representatives, hereby 4 
declare their intent to secede from the Union. Upon enactment of this section, California shall 5 
seek resolutions from the legislatures of the other forty-nine states of the union, for permission 6 
by a majority of them to constitutionally secede from the United States and become an 7 
independent country.  8 
 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: San Mateo County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Statehood is no longer in California’s interest. 
Policy. A wide plurality of Americans outside California—up to 40% of the country—
consistently vote for representatives that advance policies adverse to our state and adverse to our 
values. Recently these representatives have supported the separation and caging of babies and 
children from their asylum-seeking parents, have passed laws that subsidize the fossil fuel 
industries, and have passed a tax cut for the wealthy projected to add $2.3 trillion to the national 
debt over ten years. 
 
Environment. Climate change is perhaps the single most urgent threat facing our state. Fires, 
hurricanes, and sea level rise will decimate significant parts of California in the coming decades. 
We are beginning to see, and breathe, the damage now. The Paradise Fire for example, was the 
world’s most costly disaster in 2018. Meanwhile, a wide plurality of Americans, largely in non-
coastal states, celebrate America’s recent withdrawal from the Paris climate accords, the 
lowering of fuel economy standards, and federal plans to expand oil drilling off the California 
coast line. 
 
Donor State. To add insult to injury, our state has been paying the federal government for 
decades for the pleasure of subjecting itself to these backwards policies—losing tens and 
sometimes hundreds of billions of dollars. In 2017, for example, Californians paid out $33 
billion more to the federal government than the state received back. By subsidizing failing states, 
largely in the south, California props up and rewards those foreign jurisdictions for voting for 
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national policies that damage California’s interests:  voting for a degradation in health care, 
voting for tariffs that hurt the tech sector, voting for sea level rise, forest fires, and drought. 
 
Minority Rule. America’s electoral structure is often anti-democratic. 
In the executive branch, for example, a minority of Americans elected the president twice out of 
the last five cycles. 
 
In the United States Senate, a single citizen-voter in a small state like Wyoming, South Dakota, 
or Alaska may have as much influence as 66 voters in California. 
 
And because the Senate consents to the appointment of judicial officers, the will of the national 
minority often infects the federal judiciary. Merrick Garland, for example was appointed to the 
bench by President Obama in 2016. But Mitch McConnell from Kentucky (10% the size of 
California), President Trump (elected by a minority of voting Americans) and senators from 
other small states representing a minority of the American citizenry, scuttled the appointment 
and installed Judge Neil Gorsuch instead. 
 
The Solution: California’s is the number one economy in the country, and the fifth largest in the 
world. This success has happened not despite our values but because of them. California believes 
that facts exist, that science is real, that all citizens are equal under law, our neighbors are not 
some monstrous “other,” and that greatness is measured by the size of our hearts not the size of 
our wall. California should separate from a nation which, on its current trajectory may very well 
fail—as immoral empires often do. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 

AUTHOR AND/OR PERMANENT CONTACT: B. Douglas Robbins, WOOD ROBBINS 
LLP, 1 Post Street, Suite 800, San Francisco, CA 94104, tel 415.247.7900 x204; fax 
415.247.7901; drobbins@woodrobbins.com 

RESPONSIBLE FLOOR DELEGATE: B. Douglas Robbins 

 

 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 

SDCBA 

The SDCBA Delegation recommends Disapproval of Resolution 05-05-2019 for the following 
reasons: 
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(1) Whether you like the path of the country or not, the solution is not for California to 
abandon the country and leave it to fend for itself. 

(2) The “donor state” argument is too simplistic. Various generalized expenditures, such 
as military expenditures, disproportionately benefit California and other coastal states 
and are not included in the calculations of how much money is given to and taken 
from each state. 

(3) Similarly, imagine how much more we would have to pay to have our own military. 
Military is just one area where strength and efficiency come in numbers. 

(4) By seceding, we would lose our ability to travel freely within the country. 
Say “No” to “Califexit.”  
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RESOLUTION 05-06-2019 
 
DIGEST 
Paid State Holidays: Election Day 
Amends Code of Civil Procedure section 7.1, Education Code sections 37220, 45203, 79020, 
79030, and 88203, Elections Code section 1100, Government Code sections 6700, 19853, and 
19853.1, and Welfare and Institutions Code section 4692 to designate as a recognized and paid 
state holiday the first Tuesday after the first Monday in November in any even numbered year as 
Election Day. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 7.1, Education Code sections 37220, 
45203, 79020, 79030, and 88203, Elections Code section 1100, Government Code sections 6700, 
19853, and 19853.1, and Welfare and Institutions Code section 4692 to designate as a recognized 
paid state holiday the first Tuesday after the first Monday in November in any even numbered 
year as Election Day. This resolution should be disapproved because there are many available 
and effective mechanisms for California counties to encourage voting and make voting available 
and accessible to as many registered Californians as possible, and it is substantially similar to 
pending legislation, Assembly Bill 177 (2018-2019, Reg. Sess.) by Assemblymember Low. 
 
Current law, the California Voter's Choice Act (“the Act”) (Sen. Bill No. 450 (2015-2016 Reg. 
Sess.), permits counties to opt-in to an approach to conduct elections significantly different from 
a one-day election in which every voter receives a vote-by-mail (VBM) ballot and vote centers 
and ballot drop-off locations are available prior to and on election day, in lieu of operating 
polling places for the elections. Counties that conduct elections pursuant to the California 
Voter’s Choice Act are required to follow a defined public process for developing an election 
administration plan that includes specific proposals for voter education and outreach. (Elec. 
Code, § 4005, subd. (b)(1)(B).)  Under these provisions, some vote centers must be open for ten 
days prior to an election, with remaining vote centers opening three days prior to the election.  
(Elec. Code, § 4007, subd. (b)(6).)  
 
One of the goals of the Act is to increase voter turnout by allowing voters the opportunity to vote 
in the days prior to an election. Because vote centers will be open for at least eight hours a day in 
the ten days immediately preceding an election and from 7 a.m. to 8 p.m. on election day, many 
voters who cannot take unpaid time off to vote will have an increased number of days and hours 
to either vote in person or use one of the drop-off locations to deliver their VBM ballot. Counties 
that participated in 2018 were Madera, Napa, Nevada, Sacramento and San Mateo. 
 
Also, this bill is identical to Assembly Bill No. 177 (2018-2019 Reg. Sess.) (Low), which is 
currently a two-year bill that may be taken up in 2020 but has stalled based on concerns related 
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to costs, which are estimated to be $92 million associated with state employees’ wages and 
overtime.  This bill is identical to Assembly Bill No. 2165 (2017-2018 Reg. Sess.) (Low), which 
was held on the Assembly Appropriations Committee’s suspense file.  Assembly Bill No. 674 
(2017-2018) (Low), which is similar to this bill, was also held on the Assembly Appropriations 
Committee's suspense file.  Assembly Bill No. 2634 (2007-2008 Reg. Sess.) (Torrico), would 
have made the first Tuesday after the first Monday in November of each year in which a 
statewide or national election is held a state holiday; it failed to pass in the Assembly Committee 
on Governmental Organization.  This bill is similar to Assembly Bill No. 438 (2019-2020 Reg. 
Sess.) (Frazier) which seeks to delete four days from the list of holidays observed by regional 
centers and wherein they are prohibited from providing client services. 
 
For these reasons, this resolution should be disapproved. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 7.1; Education Code sections 37220, 45203, 79020, 
79030, 88203; Elections Code section 1100; Government Code sections 6700, 19853 and 
19853.1; and Welfare and Institutions Code section 4692 to read as follows: 
 
§7.1  1 
Optional bank holidays within the meaning of Section 9 are:  2 

(a) Any closing of a bank because of an extraordinary situation, as that term is defined in 3 
the Bank Extraordinary Situation Closing Act (Chapter 20 4.5 (commencing with 4 
Section 3600) 1090) of Division 1 1.1 of the Financial Code). 5 

(b) Every Saturday. 6 
(c) Every Sunday. 7 
(d) January 1st. 8 
(e) The third Monday in January, known as “Dr. Martin Luther King, Jr. Day.” 9 
(f) February 12, known as “Lincoln Day.” 10 
(g) The third Monday in February. 11 
(h) The last Monday in May. 12 
(i) July 4th. 13 
(j) The first Monday in September. 14 
(k) September 9th, known as “Admission Day.” 15 
(l) The second Monday in October, known as “Columbus Day.” 16 
(m) The first Tuesday after the first Monday in November in any even-numbered year. 17 
(m)(n) November 11th, known as “Veteran’s Day.” 18 
(n)(o) December 25th. 19 
(o)(p) Good Friday from 12 noon until closing. 20 
(p)(q) The Thursday in November appointed as “Thanksgiving Day.” 21 
(q)(r) Any Monday following any Sunday on which January 1st, February 12th, July 4th, 22 

September 9th, November 11th, or December 25th falls.  23 
(r)(s) Any Friday preceding any Saturday on which July 4th, September 9th, or December 24 

25th falls.  25 
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 26 
§37220 27 

(a) Except as otherwise provided, the public schools shall close on the following 28 
holidays: 29 

(1) January 1. 30 
(2) The third Monday in January or the Monday or Friday in the week in which January 31 

15 occurs, known as “Dr. Martin Luther King, Jr. Day.” On the Friday preceding the day on 32 
which schools are closed, schools shall include exercises commemorating and directing attention 33 
to the history of the civil rights movement in the United States and particularly the role therein of 34 
Dr. Martin Luther King, Jr. 35 

(3) The Monday or Friday of the week in which February 12 occurs, known as “Lincoln 36 
Day.” On the day that school is in session prior to the day on which schools are closed for that 37 
purpose, all public schools and educational institutions throughout the state shall hold exercises 38 
in memory of Abraham Lincoln. 39 

(4) The third Monday in February, known as “Washington Day.” On the Friday 40 
preceding, all public schools and educational institutions throughout the state shall hold exercises 41 
in memory of George Washington. 42 

(5) The last Monday in May, known as “Memorial Day.” 43 
(6) July 4. 44 
(7) The first Monday in September, known as “Labor Day.” 45 
(8) The first Tuesday after the first Monday in November in any even-numbered year. 46 
(8)(9) November 11, known as “Veterans Day.” 47 
(9)(10) That Thursday in November proclaimed by the President as “Thanksgiving Day.” 48 
(10)(11) December 25. 49 
(11)(12) All days appointed by the Governor for a public fast, thanksgiving, or holiday, 50 

and all special or limited holidays on which the Governor provides that the schools shall close. 51 
(12)(13) All days appointed by the President as a public fast, thanksgiving, or holiday, 52 

unless it is a special or limited holiday. 53 
(13)(14) Any other day designated as a holiday by the governing board of the school 54 

district. 55 
(b) When any of the holidays on which the schools would be closed falls on Sunday, the 56 

public schools shall close on the Monday following. 57 
(c) When any of the holidays on which the schools would be closed falls on Saturday, the 58 

public schools shall close on the preceding Friday, and that Friday shall be declared a state 59 
holiday. 60 

(d) If any holiday on which the public schools are required to close pursuant to 61 
subdivision (a) occurs under federal law on a date different from the date specified in subdivision 62 
(a), the governing board of any school district may close the public schools of the district on the 63 
date recognized by federal law and maintain classes on the date specified in subdivision (a). 64 

(e) Except for Veterans Day, as designated in paragraph (8) (9) of subdivision (a), the 65 
governing board of a school district, by adoption of a resolution, may revise the date upon which 66 
the schools of the district close in observance of any of the holidays identified in subdivision (a). 67 

(f) The governing board of a school district may not request a waiver of 68 
paragraph (8) (9) of subdivision (a) from the state board. 69 
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(g) This section does not prohibit a school district from authorizing its facilities or 70 
grounds to be used in accordance with Section 38131 on those days on which the public schools 71 
are closed. 72 
 73 
§45203  74 

(a) All probationary or permanent employees that are a part of the classified service shall 75 
be entitled to all of the following paid holidays provided they are in a paid status during any 76 
portion of the working day immediately preceding or succeeding the holiday: January 1, 77 
February 12 known as “Lincoln Day,” the third Monday in February known as “Washington 78 
Day,” the last Monday in May known as “Memorial Day,” July 4, the first Monday in September 79 
known as “Labor Day,” The first Tuesday after the first Monday in November in any even-80 
numbered year, November 11 known as “Veterans Day,” that Thursday in November proclaimed 81 
by the President as “Thanksgiving Day,” December 25, every day appointed by the President, or 82 
the Governor of this state, as provided for in subdivisions (b) and (c) of Section 37220 for a 83 
public fast, thanksgiving or holiday, or any day declared a holiday under Section 1318 or 37222 84 
for classified or certificated employees.  85 

School recesses during the Christmas, Easter, and mid-February periods shall not be 86 
considered holidays for classified employees who are normally required to work during that 87 
period. However, this shall not be construed as affecting vacation rights specified in this section. 88 

Regular employees of the district who are not normally assigned to duty during the 89 
school holidays of December 25 and January 1 shall be paid for those two holidays provided that 90 
they were in a paid status during any portion of the working day of their normal assignment 91 
immediately preceding or succeeding the holiday period. 92 

When a holiday listed in this section falls on a Sunday, the following Monday shall be 93 
deemed to be the holiday in lieu of the day observed. When a holiday listed in this section falls 94 
on a Saturday, the preceding Friday shall be deemed to be the holiday in lieu of the day 95 
observed. When a classified employee is required to work on any of these holidays, he or she 96 
shall be paid compensation, or given compensating time off, for such work, in addition to the 97 
regular pay received for the holiday, at the rate of time and one-half the employee’s regular rate 98 
of pay. 99 

The provisions of Article 3 (commencing with Section 37220) of Chapter 2 of Part 22 100 
shall not be construed to in any way limit the provisions of this section, nor shall anything in this 101 
section be construed to prohibit the governing board from adopting separate work schedules for 102 
the certificated and the classified services, or from providing holiday pay for employees who 103 
have not been in paid status on the days specified herein. Notwithstanding the adoption of 104 
separate work schedules for the certificated and the classified services, on any schoolday during 105 
which pupils would otherwise have been in attendance but are not and for which certificated 106 
personnel receive regular pay, classified personnel shall also receive regular pay whether or not 107 
they are required to report for duty that day. 108 

In addition to the other paid holidays specified in this section, the classified service may 109 
be entitled to a paid holiday on March 31 known as “Cesar Chavez Day,” and a paid holiday on 110 
the fourth Friday in September known as “Native American Day,” provided they are in a paid 111 
status during any portion of the working day immediately preceding or succeeding the holiday, if 112 
the governing board, pursuant to a memorandum of understanding reached pursuant to Chapter 113 
10.7 (commencing with Section 3540) of Division 4 of Title 1 of the Government Code, agrees 114 
to the paid holiday. 115 
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  This section shall apply to districts that have adopted the merit system in the same 116 
manner and effect as if it were a part of Article 6 (commencing with Section 45240). 117 
 118 
§79020 119 
Except as otherwise provided, the community colleges shall continue in session or close on 120 
specified holidays as follows: 121 

(a) The community colleges shall close on January 1st, the third Monday in January, 122 
commencing in the 1989-90 fiscal year, known as “Dr. Martin Luther King, Jr. Day,” February 123 
12th known as “Lincoln Day,” the third Monday in February known as “Washington Day,” the 124 
last Monday in May known as “Memorial Day,” July 4th, the first Monday in September known 125 
as “Labor Day,” The first Tuesday after the first Monday in November in any even-numbered 126 
year, November 11th known as “Veterans Day,” that Thursday in November proclaimed by the 127 
President as “Thanksgiving Day,” and December 25th. 128 

(b) Any contractual provision between any community college district and its employees 129 
in effect on the effective date of the act that adds this subdivision shall prevail over any conflict 130 
regarding Dr. Martin Luther King, Jr. Day until the termination date of the contract or upon 131 
termination by mutual agreement of the parties, whichever occurs first. 132 

(c) The Governor in appointing any other day for a public fast, thanksgiving, or holiday 133 
may provide whether the community colleges shall close on the day. If the Governor does not 134 
provide whether the community colleges shall close, they shall continue in session on all special 135 
or limited holidays appointed by the Governor, but shall close on all other days appointed by the 136 
Governor for a public fast, thanksgiving, or holiday. 137 

(d) The community colleges shall close on every day appointed by the President as a 138 
public fast, thanksgiving, or holiday, unless it is a special or limited holiday. 139 

(e) The community colleges shall continue in session on all legal holidays other than 140 
those designated by or pursuant to this section, and shall hold proper exercises commemorating 141 
the day. 142 

(f) When any of the holidays on which the schools would be closed fall on Sunday, the 143 
community colleges shall close on the Monday following, except that (1) if Lincoln Day falls on 144 
a Sunday, the community colleges may observe this holiday on the preceding or following 145 
Friday, the following Monday, or the following Tuesday, and maintain classes on the date 146 
specified in subdivision (a) where applicable, or (2) if Lincoln Day falls on a Monday, the 147 
community colleges may observe this holiday on the preceding or following Friday, that 148 
Monday, or the following Tuesday, and maintain classes on the date specified in subdivision (a) 149 
where applicable. 150 

(g) When any of the holidays on which the schools would be closed, except Lincoln Day, 151 
fall on Saturday, the community colleges shall close on the preceding Friday, and that Friday 152 
shall be declared a state holiday. 153 

(h) If any holiday on which the community colleges are required to close pursuant to 154 
subdivision (a) occurs under federal law on a date different than the date specified in subdivision 155 
(a), the governing board of any community college district may close the community colleges of 156 
the district on the date recognized by federal law and maintain classes on the date specified in 157 
subdivision (a). 158 

(i) When Veterans Day would fall on Tuesday, the governing board of a community 159 
college district may close the colleges on the preceding Monday, and maintain classes on the 160 
date specified in subdivision (a). When Veterans Day would fall on Wednesday, the governing 161 
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board of a community college district may close the colleges on either the preceding Monday or 162 
the following Friday, and maintain classes on the date specified in subdivision (a). When 163 
Veterans Day would fall on Thursday, the governing board of a community college district may 164 
close the colleges on the following Friday, and maintain classes on the date specified in 165 
subdivision (a). 166 

(j) When Lincoln Day would fall on Tuesday, the governing board of a community 167 
college district may close the colleges on the preceding Monday, the preceding Friday, or the 168 
following Friday, and maintain classes on the date specified in subdivision (a) where appropriate. 169 
When Lincoln Day would fall on Wednesday, the governing board of a community college 170 
district may close the colleges on the preceding Monday, the preceding Friday, or the following 171 
Friday, and maintain classes on the date specified in subdivision (a). When Lincoln Day would 172 
fall on Thursday, the governing board of a community college district may close the colleges on 173 
the preceding Friday or the following Friday, and maintain classes on the date specified in 174 
subdivision (a). When Lincoln Day falls on Saturday, the governing board of a community 175 
college district may close the colleges on the preceding Friday or the following Friday, and 176 
maintain classes on the date specified in subdivision (a) where appropriate. 177 

(k) In addition to the holidays specified in subdivision (a), a community college may 178 
close on March 31 known as “Cesar Chavez Day” if the governing board, pursuant to a 179 
memorandum of understanding reached pursuant to Chapter 10.7 (commencing with Section 180 
3540) of Division 4 of Title 1 of the Government Code, agrees to close the community college 181 
for that purpose. 182 

(l) In addition to the holidays specified in subdivision (a), a community college may close 183 
on the fourth Friday in September known as “Native American Day” if the governing board, 184 
pursuant to a memorandum of understanding reached pursuant to Chapter 10.7 (commencing 185 
with Section 3540) of Division 4 of Title 1 of the Government Code, agrees to close the 186 
community college for that purpose. 187 

(m) Nothing in this section is to be interpreted as authorizing a community college 188 
district governing board to maintain community colleges in its district for a lesser number of 189 
days during the college year than the minimum established by law. 190 
SEC. 5. 191 
 Section 79030 of the Education Code is amended to read: 192 
 193 
§79030 194 

Whenever climatic conditions of a community college district are such as to render it 195 
necessary that the colleges be closed as early in the year as possible or opened as late in the year 196 
as possible, the governing board of the community college district may maintain classes on any 197 
days other than the 25th day of December, the first day of January, the fourth day of July, the 198 
first Tuesday after the first Monday in November in any even-numbered year, and any day 199 
appointed by the President or the Governor for a public thanksgiving. 200 

When classes are maintained on holidays pursuant to this section, proper exercises shall 201 
be held commemorating the day. 202 
 203 
§88203 204 

All probationary or permanent employees who are part of the classified service shall be 205 
entitled to the following paid holidays if they are in a paid status during any portion of the 206 
working day immediately preceding or succeeding the holiday: January 1, February 12 known as 207 
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“Lincoln Day,” the third Monday in February known as “Washington Day,” the last Monday in 208 
May known as “Memorial Day,” July 4, the first Monday in September known as “Labor 209 
Day,” The first Tuesday after the first Monday in November in any even-numbered year, 210 
November 11 known as “Veterans Day,” that Thursday in November proclaimed by the 211 
President as “Thanksgiving Day,” December 25, every day appointed by the President, or the 212 
Governor of this state, as provided for in subdivisions (c) and (d) of Section 79020 for a public 213 
fast, thanksgiving or holiday, or any day declared a holiday under Section 1318 for classified or 214 
academic employees.  College recesses during the Christmas and Easter periods shall not be 215 
considered holidays for classified employees who are normally required to work during that 216 
period; provided, however, that this shall not be construed as affecting vacation rights specified 217 
in this section. 218 

Regular employees of the district who are not normally assigned to duty during the 219 
college holidays of December 25 and January 1 shall be paid for those two holidays if they were 220 
in a paid status during any portion of the working day of their normal assignment immediately 221 
preceding or succeeding the holiday period. 222 

When a holiday herein listed falls on a Sunday, the following Monday shall be deemed to 223 
be the holiday in lieu of the day observed. When a holiday herein listed falls on a Saturday, the 224 
preceding Friday shall be deemed to be the holiday in lieu of the day observed. When a classified 225 
employee is required to work on any of said holidays, he or she shall be paid compensation, or 226 
given compensating time off, for such work, in addition to the regular pay received for the 227 
holiday, at the rate of time and one-half his or her regular rate of pay. 228 

Article 3 (commencing with Section 79020) of Chapter 8 of Part 48 of this division shall 229 
not be construed to in any way limit this section, nor shall anything in this section be construed 230 
to prohibit the governing board from adopting separate work schedules for the academic and the 231 
classified services, or from providing holiday pay for employees who have not been in paid 232 
status on the days specified herein. Notwithstanding the adoption of separate work schedules for 233 
the academic and the classified services, on any schoolday during which students would 234 
otherwise have been in attendance, but are not and for which faculty receive regular pay, 235 
classified personnel shall also receive regular pay whether or not they are required to report for 236 
duty that day. 237 

In addition to the other paid holidays specified in this section, the classified service may 238 
be entitled to a paid holiday on March 31 known as “Cesar Chavez Day” and a paid holiday on 239 
the fourth Friday in September known as “Native American Day,” if they are in a paid status 240 
during any portion of the working day immediately preceding or succeeding the holiday, if the 241 
governing board, pursuant to a memorandum of understanding reached pursuant to Chapter 10.7 242 
(commencing with Section 3540) of Division 4 of Title 1 of the Government Code, agrees to the 243 
paid holiday. 244 

This section shall apply  to districts that have adopted the merit system in the same 245 
manner and effect as if it were a part of Article 3 (commencing with Section 88060). 246 
 247 
§1100 248 
  No An election shall not be held on any day other than a Tuesday, nor Tuesday 249 
and shall any election not be held on the day before, the day of, or the day after, a 250 
state holiday holiday, except for a statewide general election holiday as described in paragraph 251 
(13) of subdivision (a) of Section 6700 of the Government Code. 252 
 253 
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Government Code § 6700 254 
(a) The holidays in this state are:  255 
(1) Every Sunday. 256 
(2) January 1st. 257 
(3) The third Monday in January, known as “Dr. Martin Luther King, Jr. Day.” 258 
(4) February 12th, known as “Lincoln Day.” 259 
(5) The third Monday in February. 260 
(6) March 31st, known as “Cesar Chavez Day.” 261 
(7) The last Monday in May. 262 
(8) July 4th. 263 
(9) The first Monday in September. 264 
(10) September 9th, known as “Admission Day.” 265 
(11) The fourth Friday in September, known as “Native American Day.” 266 
(12) The second Monday in October, known as “Columbus Day.” 267 
(13) The first Tuesday after the first Monday in November 11th, known as “Veterans 268 

Day.” in any even-numbered year. 269 
(14) November 11, known as “Veterans Day.” 270 
(14)(15) December 25th. 25. 271 
(15)(16) Good Friday from 12 noon until 3 p.m. 272 
(16)(17) (A) Every day appointed by the President or Governor for a public fast, 273 

thanksgiving, or holiday. 274 
(B) Except for the Thursday in November appointed as Thanksgiving Day, this paragraph 275 

and paragraphs (3) and (6) shall not apply to a city, county, or district unless made applicable by 276 
charter, or by ordinance or resolution of the governing body thereof. 277 

(b) If the provisions of this section are in conflict with the provisions of a memorandum 278 
of understanding reached pursuant to Chapter 12 (commencing with Section 3560) of Division 4 279 
of Title 1, the memorandum of understanding shall be controlling without further legislative 280 
action, except that if those provisions of a memorandum of understanding require the 281 
expenditure of funds, the provisions shall not become effective unless approved by the 282 
Legislature in the annual Budget Act. 283 
 284 
§19853 285 

(a) All state employees shall be entitled to the following holidays: January 1, the third 286 
Monday in January, the third Monday in February, March 31, the last Monday in May, July 4, 287 
the first Monday in September, the first Tuesday after the first Monday in November in any 288 
even-numbered year, November 11, Thanksgiving Day, the day after Thanksgiving, December 289 
25, the day chosen by an employee pursuant to Section 19854, and every day appointed by the 290 
Governor of this state for a public fast, thanksgiving, or holiday. 291 

(b) If a day listed in this subdivision falls on a Sunday, the following Monday shall be 292 
deemed to be the holiday in lieu of the day observed. If November 11 falls upon a Saturday, the 293 
preceding Friday shall be deemed to be the holiday in lieu of the day observed. 294 

(c) Any state employee who may be required to work on any of the holidays included in 295 
this section, and who does work on any of these holidays, shall be entitled to receive straight-296 
time pay and eight hours of holiday credit. 297 

(d) For the purpose of computing the number of hours worked, time when an employee is 298 
excused from work because of holidays, sick leave, vacation, annual leave, compensating time 299 
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off, or any other leave shall not be considered as time worked by the employee for the purpose of 300 
computing cash compensation for overtime or compensating time off for overtime. 301 

(e) Any state employee, as defined in subdivision (c) of Section 3513, may elect to 302 
receive eight hours of holiday credit for the fourth Friday in September, known as “Native 303 
American Day,” in lieu of receiving eight hours of personal holiday credit in accordance with 304 
Section 19854. 305 

(f) Persons employed on less than a full-time basis shall receive holidays in accordance 306 
with the Department of Human Resources rules. 307 

(g) If subdivision (a), (c), or (d) is in conflict with the provisions of a memorandum of 308 
understanding executed or amended pursuant to Section 3517.5 on or after February 1, 2009, or 309 
the date that the act adding this section takes effect, whichever is later, the memorandum of 310 
understanding shall be controlling without further legislative action, except that if those 311 
provisions of the memorandum of understanding require the expenditure of funds, the provisions 312 
shall not become effective unless approved by the Legislature in the annual Budget Act. 313 

(h)This section shall become operative on February 1, 2009, or the date that the act 314 
adding this section takes effect, whichever is later. 315 
 316 
§19853.1 317 

(a) Notwithstanding Section 19853, this section shall apply to state employees in State 318 
Bargaining Unit 5. 319 

(b) Except as provided in subdivision (c), all employees shall be entitled to the following 320 
holidays: January 1, the third Monday in January, the third Monday in February, March 31, the 321 
last Monday in May, July 4, the first Monday in September, the first Tuesday after the first 322 
Monday in November in any even-numbered year, November 11, the day after Thanksgiving, 323 
December 25, and every day appointed by the Governor of this state for a public fast, 324 
thanksgiving, or holiday. 325 

If a day listed in this subdivision falls on a Sunday, the following Monday shall be 326 
deemed to be the holiday in lieu of the day observed. If November 11 falls upon a Saturday, the 327 
preceding Friday shall be deemed to be the holiday in lieu of the day observed. Any employee 328 
who may be required to work on any of the holidays included in this section and who does work 329 
on any of these holidays shall be entitled to be paid compensation or given compensating time 330 
off for that work in accordance with his or her classification’s assigned workweek group. 331 

(c) If the provisions of subdivision (b) are in conflict with the provisions of a 332 
memorandum of understanding reached pursuant to Section 3517.5, the memorandum of 333 
understanding shall be controlling without further legislative action, except that if the provisions 334 
of a memorandum of understanding require the expenditure of funds, the provisions shall not 335 
become effective unless approved by the Legislature in the annual Budget Act. 336 

(d)  Any employee who either is excluded from the definition of state employee in 337 
subdivision (c) of Section 3513, or is a nonelected officer or employee of the executive branch of 338 
government who is not a member of the civil service, is entitled to the following holidays, with 339 
pay, in addition to any official state holiday appointed by the Governor: 340 

(1) January 1, the third Monday in January, the third Monday in February, March 31, the 341 
last Monday in May, July 4, the first Monday in September, the first Tuesday after the first 342 
Monday in November in any even-numbered year, November 11, Thanksgiving Day, the day 343 
after Thanksgiving, and December 25. 344 
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(2) When November 11 falls on a Saturday, employees shall be entitled to the preceding 345 
Friday as a holiday with pay. 346 

(3) When a holiday, other than a personal holiday, falls on a Saturday, an employee 347 
shall, regardless of whether he or she works on the holiday, accrue only an additional eight hours 348 
of personal holiday credit per fiscal year for the holiday.  The holiday credit shall be accrued on 349 
the actual date of the holiday and shall be used within the same fiscal year. 350 

(4) When a holiday other than a personal holiday falls on Sunday, employees shall be 351 
entitled to the following Monday as a holiday with pay. 352 

(5) Employees who are required to work on a holiday shall be entitled to pay or 353 
compensating time off for this work in accordance with their classification's assigned workweek 354 
group. 355 

(6) Persons employed on less than a full-time basis shall receive holidays in accordance 356 
with the Department of Human Resources rules. 357 

(e) Any employee, as defined in subdivision (c) of Section 3513, may elect to use eight 358 
hours of vacation, annual leave, or compensating time off consistent with departmental 359 
operational needs and collective bargaining agreements for the fourth Friday in September, 360 
known as “Native American Day.” 361 

(f) This section shall become effective with regard to the March 31 holiday only when the 362 
Department of Human Resources notifies the Legislature that the language contained in this 363 
section has been agreed to by all exclusive representatives, and the Department of Human 364 
Resources authorizes this holiday to be applied to employees designated as excluded from the 365 
Ralph C. Dills Act (Chapter 10.3 (commencing with Section 3512), Division 4, Title 1), and the 366 
necessary statutes are amended to reflect this change. 367 
 368 
§4692 369 

(a) Effective August 1, 2009, subject to subdivisions (c) and (e), regional centers shall not 370 
compensate a work activity program, activity center, adult development center, behavior 371 
management program, social recreation program, adaptive skills trainer, infant development 372 
program, program support group (day service), socialization training program, client/parent 373 
support behavior intervention training program, community integration training program, 374 
community activities support service, or creative arts program, as defined in Title 17 of the 375 
California Code of Regulations, for providing any service to a consumer on any of the following 376 
holidays: 377 

(1) January 1. 378 
(2) The third Monday in January. 379 
(3) The third Monday in February. 380 
(4) March 31. 381 
(5) The last Monday in May. 382 
(6) July 4. 383 
(7) The first Monday in September. 384 
(8) The first Tuesday after the first Monday in November 11. in any even-numbered year. 385 
(9) November 11. 386 
(9)(10) Thanksgiving Day. 387 
(10)(11) December 25. 388 
(11)(12) The four business days between December 25 and January 1. 389 
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(b) Effective August 1, 2009, subject to subdivisions (c) and (e), regional centers shall 390 
not compensate a transportation vendor/family member, transportation company, 391 
transportation/additional component vendor, transportation broker, transportation 392 
assistant/vendor, transportation vendor/auto driver, or transportation vendor/public or rental car 393 
agency or taxi, in accordance with Title 17 of the California Code of Regulations, for 394 
transporting any consumer to receive services from any of the vendors specified in subdivision 395 
(a) for any of the holidays set forth in paragraphs (1) to (11), (12), inclusive, of subdivision (a). 396 

(c) If a holiday listed in this section falls on a Saturday or a Sunday, the following 397 
Monday shall be deemed to be the holiday in lieu of the day observed. 398 

(d) Contracts between the vendors described in this section and regional centers shall 399 
reflect the holiday closures set forth in this section and shall be renegotiated accordingly, as 400 
necessary. 401 

(e) The department may adjust the holidays set forth in subdivision (a) through a program 402 
directive. This directive shall be provided to the regional centers and posted on the department’s 403 
Internet Web site at least 60 days prior to the effective date of the change in holiday. 404 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bay Area Lawyers for Individual Freedom   
 
STATEMENT OF REASONS 
 
The Problem:  Existing law requires that an election for congressional and state elective offices 
be held on the first Tuesday after the first Monday in November of each even-numbered year. 
Existing law requires a presidential general election to be held on the first Tuesday after the first 
Monday in November in any year that is evenly divisible by the number 4. 
 
From the earliest New England settlements, colonial elections were public feast days, when 
people put on their best clothes and paraded into town with neighbors and friends. Tuesday was 
established as election day because it did not interfere with the Biblical Sabbath or with market 
day, which was on Wednesday in many towns. In modern times, the United States is no longer 
primarily an agrarian society, and Tuesday is now normally a work day throughout the country 
with most voters working on that day. Having Election Day on a Tuesday decreases voter 
turnout. 
 
American voter participation is abysmal compared with other established democracies, trailing 
behind countries such as France and Mexico that observe federal holidays for general elections 
— and also compared with Americans of the 19th century.  
  
The Solution:  The most vigorous turnout in a recent U.S. election was 63 percent, in 2008; it 
was down to about 56 percent in 2016. This low turnout is attributable in part to the fact that 
Americans can’t get time off from work to vote. Delaware, Hawaii, Kentucky, Montana, New 
Jersey, New York, Ohio, West Virginia, and the territory of Puerto Rico have already declared 
Election Day a civic holiday. California Elections Code Section 14000 and New York State 
Election Law provide that employees without sufficient time to vote must be allowed two hours 
off with pay, at the beginning or end of a shift.   
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This resolution would add the day on which a statewide general election is held to the list of 
California paid holidays. It would also require community colleges and public schools to close 
on any day on which a statewide general election is held and require that state employees, with 
specified exceptions, be given time off with pay for days on which a statewide general election is 
held. 
 
The far more robust voter turnouts of an earlier period, in which elections occasioned boisterous 
public festivities, reveal a civic culture that we’ve lost.  Declaring Election Day a federal holiday 
and rekindling the celebratory spirit that marked the day in previous centuries would be an 
important step toward promoting democratic participation. Furthermore, we must also depart 
from our history to create an inclusive Election Day in which all Americans can take part. 
 
There has been a recent and ongoing push make Election Day a Federal holiday for nearly 2 
decades.  It is time for California to change its laws to be in accord with the more progressive 
laws of other states that already make Election Day a civic holiday.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 177 (2019) introduced by Assembly Member Low. 
 
AUTHOR AND/OR PERMANENT CONTACT:  
Jennifer Orthwein, Medina Orthwein LLP, 1322 Webster St. Ste. 200, Oakland, CA 94612, 
Phone: (510) 823-2040. Fax: (510) 217-3580, jorthwein@medinaorthwein.com  
 
RESPONSIBLE FLOOR DELEGATE:  Jennifer Orthwein  
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
BANSDC 
 
This resolution should be disapproved because it does not take into account the fiscal effects of 
the creation of an additional state holiday, particularly on a Tuesday as opposed to Monday or 
Friday, or moving elections to Saturday.  It also appears to assume that every voter must 
physically appear at a polling place to vote, whereas the trend is to ballots dropped off with the 
Registrar or mailed in before Election Day.  Elections Code section 14000 currently provides for 
two hours paid leave if a voter does not have sufficient time outside of working hours to vote at a 
statewide election. 
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RESOLUTION 05-07-2019 
 

DIGEST 
Public Holidays: Change of “Columbus Day” to “Indigenous Peoples’ Day” 
Amends Government Code section 6700 to change “Columbus Day” to “Indigenous Peoples’ 
Day.” 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE 
 
History: 
Similar to resolution 12-03-2018, which was disapproved. 
 
Reasons: 
This resolution amends Government Code section 6700 to change “Columbus Day” to 
“Indigenous Peoples’ Day.” This resolution should be disapproved because California already 
celebrates “Native American Day” and the purpose of this resolution could be achieved by 
striking “Columbus Day.” 
 
Under existing law, California celebrates “Native American Day” on the fourth Friday of 
September. (Gov. Code, § 6700, subd. (a)(11).)  It does not appear necessary to celebrate a 
virtually identical holiday ten days later. If the resolution’s purpose is to end California’s 
recognition of Columbus because he and his men committed atrocities against Native American 
people, the state holiday bearing his name should simply be stricken.  Further, if there is a 
concern about people “losing” a day off of work if “Columbus Day” is stricken, or about 
encouraging the celebration of Native Americans and Indigenous Peoples, then that concern 
could be alleviated by amending Civil Code section 7.1, subdivision (l), to refer to “the fourth 
Friday of September, known as ‘Native American Day,’” instead of its current reference to 
“Columbus Day.” 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code section 6700 to read as follows: 
 
§6700 1 

(a) The holidays in this state are: 2 
(1) Every Sunday. 3 
(2) January 1st. 4 
(3) The third Monday in January, known as “Dr. Martin Luther King, Jr. Day.” 5 
(4) February 12th, known as “Lincoln Day.” 6 
(5) The third Monday in February. 7 
(6) March 31st, known as “Cesar Chavez Day.” 8 
(7) The last Monday in May. 9 
(8) July 4th. 10 
(9) The first Monday in September. 11 
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(10) September 9th, known as “Admission Day.” 12 
(11) The fourth Friday in September, known as “Native American Day.” 13 
(12) The second Monday in October, known as “Indigenous Peoples’ Day.” “Columbus 14 
Day.” “ 15 
(13) November 11th, known as “Veterans Day.” 16 
(14) December 25th. 17 
(15) Good Friday from 12 noon until 3 p.m. 18 
(16) (A) Every day appointed by the President or Governor for a public fast, 19 

thanksgiving, or holiday. 20 
(B) Except for the Thursday in November appointed as Thanksgiving Day, this paragraph 21 

and paragraphs (3) and (6) shall not apply to a city, county, or district unless made applicable by 22 
charter, or by ordinance or resolution of the governing body thereof. 23 

(b) If the provisions of this section are in conflict with the provisions of a memorandum 24 
of understanding reached pursuant to Chapter 12 (commencing with Section 3560) of Division 4 25 
of Title 1, the memorandum of understanding shall be controlling without further legislative 26 
action, except that if those provisions of a memorandum of understanding require the 27 
expenditure of funds, the provisions shall not become effective unless approved by the 28 
Legislature in the annual Budget Act. 29 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bay Area Lawyers for Individual Freedom   
 
STATEMENT OF REASONS 
 
The Problem:  The celebration of Christopher Columbus through a public holiday is an 
anachronistic vestige of colonialism. Columbus was not a hero but rather an individual who, with 
his men, raped, murdered and enslaved countless Indigenous people. Upon his return to Spain, he 
brought more than two dozen Native Americans with him, and the handful who survived were 
sold into slavery.  He traded young Native American girls as sex slaves. In 1500, he writes in his 
journal, that currency was “as easily obtained for a woman as for a farm” and that girls “from 
nine to ten [were then] in demand” among slave traders.  Columbus Day celebrates an event that 
took place in 1492 and was established by Franklin Roosevelt, at the insistence of the Knights of 
Columbus in 1937. It was not until the 1970s, that the day began to be observed on the second 
Monday of October. Indigenous Peoples’ Day, meanwhile, is about celebrating millennia of 
tradition and culture otherwise overlooked. While the past cannot be changed, we can realize and 
remember the pain that millions suffered throughout the nation’s history.  
 
The Solution:  Indigenous Peoples’ Day recognizes and celebrates the heritage of all indigenous 
peoples. While there is a Native American Day, it is not observed and fails to recognize that not 
all indigenous peoples are Native Americans. Indigenous Peoples' Day, recognizes the historic 
and ongoing painful impacts that Columbus's and other European colonists' arrival in the 
Americas had on Indigenous peoples.  Instead of celebrating genocide, rape, and slavery, 
Indigenous People’s Day educates Californians, the country and the world about the history of 
the United States before the arrival of colonizers, and recognizes the contributions, history, and 
sacrifices made by the original inhabitants of this continent.   Columbus’s achievements are not 
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outweighed by his moral deficits, genocide, rape, and wholesale destruction of cultures. Through 
Indigenous Peoples’ Day, we can refocus the conversation away from genocide that was started 
by Columbus and his men, and instead focus to the ongoing resilience and resistance of 
Indigenous people throughout the Americas. The positive contributions of Italian and Spanish 
Americans should be celebrated and recognized, but not under the banner of a person with such a 
deep history of violence and destruction. With the act of naming Indigenous People’s Day, we 
start to repair the damage done by generations of violence and oppression.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
No prior legislation in California is known.  A similar resolution was brought before the 
conference as 12-03-2018 and was narrowly defeated 
 
AUTHOR AND/OR PERMANENT CONTACT: Michael Wolchansky, Law Office of 
Michael Wolchansky, 2370 Market Street, Suite 180, San Francisco, CA, 94114; 415.404.7971; 
Michael@Wolchanskylaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Michael Wolchansky   
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RESOLUTION 05-08-2019 
 

DIGEST 
Public Records Act: Transparency in Use of Public Resources 
Amends Government Code section 6253 to promote narrowly tailored public record requests and 
to require public agencies to maintain logs regarding such requests and responses. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Government Code section 6253 to promote narrowly tailored public 
record requests and to require public agencies to maintain logs regarding such requests and 
responses. This resolution should be disapproved because the suggested language regarding 
narrowly-tailored requests does not materially change existing law, and the additional burden on 
public agencies to comply with logging requirements is unjustified. 
 
Under the existing law, “‘a person who seeks public records must present a reasonably focused 
and specific request, so that the public agency will have an opportunity to promptly identify and 
locate such records.’” (Fredericks v. Superior Court (2015) 233 Cal.App.4th 209, 227, citing 
Galbiso v. Orosi Public Utility Dist. (2008) 167 CalApp.4th 1063, 1088.) A public agency faced 
with such a request is required “to the extent reasonable under the circumstances,” to “[a]ssist the 
member of the public to identify records and information that are responsive to the purposes of 
the request, if stated.” (Gov. Code, § 6253.1, subd. (d)(3).) Requiring requests to be “narrowly 
tailored in scope so as to prevent unnecessary burden on the agency,” and permitting the agency 
to “suggest” possible ways of narrowing the scope of the request, as provided for in the 
resolution, adds nothing to the current statutory scheme. 
 
Under Government Code section 6255, subdivision (a), a request which requires an agency to 
search an enormous volume of date for a “needle in a haystack” or which compels the production 
of a huge volume of material may legitimately be objected to as “unduly burdensome.” (Bertoli 
v. City of Sebast (2015) 233 Cal.App.4th 353, 371-372; Fredericks, supra, 233 Cal.App.4th at p. 
225.) Whether a request is “unduly burdensome” is a fact-based inquiry determined by weighing 
the public interest served by disclosure against that of nondisclosure. Any expense or 
inconvenience to the public agency may properly be considered. (ACLU v. Deukmejian (1982) 
32 Cal.3d 440, 453.) Ultimately, however, the weighing of interests is determined by the courts 
on a case-by-case basis. (See e.g., Times Mirror Co. v. Superior Court (1991) 53 Cal.3d 1325, 
1345; Bertolt, supra, 233 Cal.App.4th at pp. 377-378; Fredericks, supra, 233 Cal.App.4th. at p. 
228.) This resolution does not change that. 
 
The resolution’s requirement for public agencies to create a log of each request received, the size 
of the responsive documents, the hours spent in gathering those documents, and the total expense 
incurred per request would put an additional burden on public agencies. While it may be feasible 
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for small agencies to comply, large municipalities such as the City of Los Angeles, or even 
individual departments, such as the Los Angeles Department of Water and Power, receive and 
respond to dozens, if not hundreds, of public record requests each year. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
amend Government Code section 6253 to read as follows: 
 
§ 6253 1 

(a) Public records are open to inspection at all times during the office hours of the state or 2 
local agency and every person has a right to inspect any public record, except as hereafter 3 
provided. Any reasonably segregable portion of a record shall be available for inspection by any 4 
person requesting the record after deletion of the portions that are exempted by law. 5 

(b) Except with respect to public records exempt from disclosure by express provisions of 6 
law, each state or local agency, upon a request for a copy of records that reasonably describes an 7 
identifiable record or records, shall make the records promptly available to any person upon 8 
payment of fees covering direct costs of duplication, or a statutory fee if applicable. To the extent 9 
reasonably practicable, requests made pursuant to this chapter should be narrowly tailored in 10 
scope so as to prevent unnecessary burden on the agency.  Upon request, an exact copy shall be 11 
provided unless impracticable to do so. 12 

(c) Each agency, upon a request for a copy of records, shall, within 10 days from receipt 13 
of the request, determine whether the request, in whole or in part, seeks copies of disclosable 14 
public records in the possession of the agency and shall promptly notify the person making the 15 
request of the determination and the reasons therefor. In unusual circumstances, the time limit 16 
prescribed in this section may be extended by written notice by the head of the agency or his or 17 
her designee to the person making the request, setting forth the reasons for the extension and the 18 
date on which a determination is expected to be dispatched. No notice shall specify a date that 19 
would result in an extension for more than 14 days. When the agency dispatches the 20 
determination, and if the agency determines that the request seeks disclosable public records, the 21 
agency shall state the estimated date and time when the records will be made available.  As used 22 
in this section, “unusual circumstances” means the following, but only to the extent reasonably 23 
necessary to the proper processing of the particular request: 24 

(1) The need to search for and collect the requested records from field facilities or other 25 
establishments that are separate from the office processing the request. 26 

(2) The need to search for, collect, and appropriately examine a voluminous amount of 27 
separate and distinct records that are demanded in a single request.  If the agency determines that 28 
narrowing the scope of the request could expedite the agency’s response to the request, 29 
including, by way of example and not by limitation, by narrowing the scope of the request to a 30 
certain date range or certain custodians, the agency shall suggest such potential modifications to 31 
the person making the request, but the person making the request shall not be obligated to revise 32 
their request to conform to any such suggestion by the agency.   33 

(3) The need for consultation, which shall be conducted with all practicable speed, with 34 
another agency having substantial interest in the determination of the request or among two or 35 
more components of the agency having substantial subject matter interest therein. 36 
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(4) The need to compile data, to write programming language or a computer program, or 37 
to construct a computer report to extract data. 38 

(d) Nothing in this chapter shall be construed to permit an agency to delay or obstruct the 39 
inspection or copying of public records. The notification of denial of any request for records 40 
required by Section 6255 shall set forth the names and titles or positions of each person 41 
responsible for the denial. 42 

(e) Except as otherwise prohibited by law, a state or local agency may adopt requirements 43 
for itself that allow for faster, more efficient, or greater access to records than prescribed by the 44 
minimum standards set forth in this chapter. 45 

(f) In addition to maintaining public records for public inspection during the office hours 46 
of the public agency, a public agency may comply with subdivision (a) by posting any public 47 
record on its Internet Web site and, in response to a request for a public record posted on the 48 
Internet Web site, directing a member of the public to the location on the Internet Web site where 49 
the public record is posted. However, if after the public agency directs a member of the public to 50 
the Internet Web site, the member of the public requesting the public record requests a copy of 51 
the public record due to an inability to access or reproduce the public record from the Internet 52 
Web site, the public agency shall promptly provide a copy of the public record pursuant to 53 
subdivision (b). 54 

(g) Each agency shall create a log of each request for a copy of records received.  The log 55 
shall disclose (i) the date of the request; (ii) the text of the request; and (iii) if known, the identity 56 
or source of the request.  Each agency that determines that a request for a copy of records seeks 57 
disclosable public records shall also supplement the log with (i) the total volume of the request, 58 
stated either as the total number of pages or total file size of the documents produced in response 59 
to the request; (ii) the date of the agency’s final response to the request; and (iii) the total number 60 
of hours spent by the agency’s employees, attorneys, and agents in responding to the request, 61 
including in searching for, collecting, compiling, and appropriately examining records demanded 62 
in the request, rounded to the nearest one-quarter hour.  If the agency incurs expenses in 63 
responding to a request other than direct costs of duplication, the agency shall also supplement 64 
the log with the total expenses incurred per request, including, without limitation, the total 65 
amount expended on outside counsel retained by the agency to review and respond to the 66 
request.   67 

(h) The log required by subdivision (g) shall be made publicly available upon request in 68 
the office of the person or officer designated by the agency’s legislative body and shall be posted 69 
in a prominent location on the agency’s Internet Web site, if the agency has an Internet Web site.  70 
The agency shall complete and post the log required by this section by January 1, 2021, and 71 
thereafter shall update the log monthly. 72 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem: Public access to government records is paramount.  Unfortunately, numerous 
individuals and law firms are abusing the Public Records Act—at mounting expense to public 
agencies—by failing to formulate narrowly-tailored requests, submitting duplicative requests, 
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and using the Act as a workaround or alternative to the civil discovery process.  (See, 
e.g., https://nyti.ms/2D6MgP1 [UC Davis spent 80-100 hours complying with a public records 
request submitted by tax preparation companies in retaliation for a professor’s criticism of a deal 
those companies have to provide tax filing services through 
IRS]; https://www.paloaltoonline.com/news/2018/06/19/district-seeks-to-limit-unduly-
burdensome-public-records-requests [noting 453% increase in number of Public Records Act 
requests filed in 2018 vs. 2017, with a single request resulting in more than 300,000 responsive 
emails].)  Anyone may request all documents related to X topic for the past 10 years, clearly 
burdening public agencies to search for and appropriately review records.   
  
Current law does not require public agencies to track or report the amount of time spent by 
public officials or employees responding to requests or the amount of money expended by each 
agency in responding to these requests, though this information may otherwise be available to 
the public. 
 
The Solution:  This bill proposes to increase government transparency and public awareness by 
requiring public agencies to track and publish the name of each requester, the text of each 
request, and the amount of hours and money expended by the public agency in responding to 
each request, with the goals of exposing potential abuse as well as shedding light on potential 
solutions to increase efficiency in responding to requests (e.g., by making additional records 
available on agency websites, transitioning to the use of electronic records, etc.).  Tracking and 
publishing this information will likely lead to additional insights about potential needed 
exceptions to the Public Records Act and/or areas where the Act could be improved, and could 
assist public agencies in managing requesters’ expectations related to anticipated turnaround 
times to produce responsive records. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: 
Christopher Long, Hopkins & Carley, 70 S. First Street, San Jose, CA 95113; (408) 286-
9800; clong@hopkinscarley.com. 
 
RESPONSIBLE FLOOR DELEGATE: Christopher Long 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
OCBA 
 
The purpose of the Public Records Act (PRA) is to require agencies to locate and produce 
responsive records to “provide the public broad access to documents regarding how government 
agencies carry out their responsibilities.” (Weaver v. Superior Court (2014) 224 Cal.App.4th 
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746, 750.) However, the proposed amendments under sections 6253 (b), (c)(2), (g), and (h) are 
unnecessary, time-consuming, and overly burdensome on public agencies and will inevitably 
lead to the delay or denial of crucial records to which the public is lawfully entitled.  
 
First, the proposed amendments to 6253(b) and 6253(c)(2) do nothing but provide irrelevant and 
superfluous language to an already unwieldy law. Rather than accomplishing any specific goal, 
the proposed language merely invites requestors to “narrowly tailor” their requests to agencies if 
they choose to do so. Section 6253(c)(2) then requires agencies to “suggest” modifications to 
PRA requests that the requestor is not required to adopt. In short, these proposed amendments do 
absolutely nothing to improve the law or expedite the process of PRA requests. Instead, the 
amendments do nothing more but complicate an already confusing and unwieldy law.  
 
Next, the proposed amendments to sections 6253(g) and (h) would impose an inordinately high 
burden on public agencies which will result in further challenge to the public’s right to access 
records. Specifically, these proposed amendments would burden public agencies with additional 
responsibilities related to creating a log and collecting additional information about the method 
and efforts expended by the agency to produce each requested record. If adopted, the new law 
would force agencies to compile extensive information in response to each PRA request and then 
spend significant time and effort converting this information into an individual log for each 
request. On a monthly basis, the agency would be tasked with updating and adding more 
information to each log, thereby expending even more resources to keep up with these log 
exercises. In addition to all of its other obligations, the agency would be mandated to provide 
monthly updates on every single one of its PRA request logs on its agency website.  
 
Rather than streamline the process, these proposed amendments will instead impose significant 
burdens on agencies such that the public records process will become even more complicated 
and time-consuming than it already is. In particular, the log requirements would be an absolute 
disaster for public agencies and public requestors alike. In addition to the inevitable delays and 
roadblocks created by these proposed amendments, the new log requirements would generate 
more government work, resulting in increased fees to either the taxpayers or the public requestor. 
The increase in fees would be detrimental to the public and likely to cause a substantial deterrent 
for non-profit organizations and the indigent. Finally, the threat of widespread publication on the 
internet, with each requestor’s information and the fees charged for each request, would likely 
have a chilling effect on the public requestor, further exacerbating the bureaucratic red tape 
already inherent in the PRA statutes.  
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RESOLUTION 06-01-2019 
 

DIGEST 
Court E-Filing: Tolling of Deadlines 
Amends Code of Civil Procedure section 1010.6 to toll filing deadlines after documents are 
electronically submitted to the court. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1010.6 to toll filing deadlines after 
documents are electronically submitted to the court. This resolution should be approved in 
principle because it eliminates the risks that a litigant will submit a document for electronic filing 
within the permitted time, but (1) will not have proof that the document was timely filed because 
the court does not immediately confirm receipt and filing of the document, or (2) will be unable 
to file in a timely manner after the court rejects the document.  
 
Under current law, Code of Civil Procedure section 1010.6 subdivision (b) grants trial courts the 
ability to adopt local rules governing electronic filing, subject to the general restrictions of the 
section. Under certain circumstances, trial courts may mandate electronic filing in the county. 
(Code Civ. Proc., § 1010.6, subds. (c) and (d).) In addition, each county can select the vendors 
that may engage in electronic filing.  
 
While some counties and some electronic filing services automatically confirm receipt of 
electronic documents, in other locales, these tasks are performed by clerks and may take up to 
several days. In the latter situation, waiting for proof that a document has been filed may result in 
an untimely filing. Litigants who are required to file electronically or who take advantage of that 
option should not face the risk that a document will be deemed untimely because of the court’s 
delay in processing the electronic filing of a document. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 1010.6, to read as follows: 
 
§1010.6 1 

(a)  A document may be served electronically in an action filed with the court as provided 2 
in this section, in accordance with rules adopted pursuant to subdivision (e). 3 

(1) For purposes of this section: 4 
(A) “Electronic service” means service of a document, on a party or other person, by 5 

either electronic transmission or electronic notification. Electronic service may be performed 6 
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directly by a party or other person, by an agent of a party or other person, including the party or 7 
other person’s attorney, or through an electronic filing service provider. 8 

(B) “Electronic transmission” means the transmission of a document by electronic means 9 
to the electronic service address at or through which a party or other person has authorized 10 
electronic service. 11 

(C) “Electronic notification” means the notification of the party or other person that a 12 
document is served by sending an electronic message to the electronic address at or through 13 
which the party or other person has authorized electronic service, specifying the exact name of 14 
the document served, and providing a hyperlink at which the served document may be viewed 15 
and downloaded. 16 

(2)(A)(i) For cases filed on or before December 31, 2018, if a document may be served 17 
by mail, express mail, overnight delivery, or facsimile transmission, electronic service of the 18 
document is not authorized unless a party or other person has agreed to accept electronic service 19 
in that specific action or the court has ordered electronic service on a represented party or other 20 
represented person under subdivision (c) or (d). 21 

(ii) For cases filed on or after January 1, 2019, if a document may be served by mail, 22 
express mail, overnight delivery, or facsimile transmission, electronic service of the document is 23 
not authorized unless a party or other person has expressly consented to receive electronic 24 
service in that specific action or the court has ordered electronic service on a represented party or 25 
other represented person under subdivision (c) or (d). Express consent to electronic service may 26 
be accomplished either by (I) serving a notice on all the parties and filing the notice with the 27 
court, or (II) manifesting affirmative consent through electronic means with the court or the 28 
court’s electronic filing service provider, and concurrently providing the party’s electronic 29 
address with that consent for the purpose of receiving electronic service. The act of electronic 30 
filing shall not be construed as express consent. 31 

(B) If a document is required to be served by certified or registered mail, electronic 32 
service of the document is not authorized. 33 

(3) In any action in which a party or other person has agreed or provided express consent, 34 
as applicable, to accept electronic service under paragraph (2), or in which the court has ordered 35 
electronic service on a represented party or other represented person under subdivision (c) or (d), 36 
the court may electronically serve any document issued by the court that is not required to be 37 
personally served in the same manner that parties electronically serve documents. The electronic 38 
service of documents by the court shall have the same legal effect as service by mail, except as 39 
provided in paragraph (4). 40 

(4)(A) If a document may be served by mail, express mail, overnight delivery, or 41 
facsimile transmission, electronic service of that document is deemed complete at the time of the 42 
electronic transmission of the document or at the time that the electronic notification of service 43 
of the document is sent. 44 

(B) Any period of notice, or any right or duty to do any act or make any response within 45 
any period or on a date certain after the service of the document, which time period or date is 46 
prescribed by statute or rule of court, shall be extended after service by electronic means by two 47 
court days, but the extension shall not apply to extend the time for filing any of the following: 48 

(i) A notice of intention to move for new trial. 49 
(ii) A notice of intention to move to vacate judgment under Section 663a. 50 
(iii) A notice of appeal. 51 
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(C) This extension applies in the absence of a specific exception provided by any other 52 
statute or rule of court. 53 

(5) Any document that is served electronically between 12:00 a.m. and 11:59:59 p.m. on 54 
a court day shall be deemed served on that court day. Any document that is served electronically 55 
on a noncourt day shall be deemed served on the next court day. 56 

(6) A party or other person who has provided express consent to accept service 57 
electronically may withdraw consent at any time by completing and filing with the court the 58 
appropriate Judicial Council form. The Judicial Council shall create the form by January 1, 2019. 59 

(7) Consent, or the withdrawal of consent, to receive electronic service may only be 60 
completed by a party or other person entitled to service or that person’s attorney. 61 

(8) Confidential or sealed records shall be electronically served through encrypted 62 
methods to ensure that the documents are not improperly disclosed. 63 

(b) A trial court may adopt local rules permitting electronic filing of documents, subject 64 
to rules adopted pursuant to subdivision (e) and the following conditions: 65 

(1) A document that is filed electronically shall have the same legal effect as an original 66 
paper document. 67 

(2)(A) When a document to be filed requires the signature of any person, not under 68 
penalty of perjury, the document shall be deemed to have been signed by the person who filed 69 
the document electronically. 70 

(B) When a document to be filed requires the signature, under penalty of perjury, of any 71 
person, the document shall be deemed to have been signed by that person if filed electronically 72 
and if either of the following conditions is satisfied: 73 

(i) The person has signed a printed form of the document before, or on the same day as, 74 
the date of filing. The attorney or other person filing the document represents, by the act of 75 
filing, that the declarant has complied with this section. The attorney or other person filing the 76 
document shall maintain the printed form of the document bearing the original signature until 77 
final disposition of the case, as defined in subdivision (c) of Section 68151 of the Government 78 
Code, and make it available for review and copying upon the request of the court or any party to 79 
the action or proceeding in which it is filed. 80 

(ii) The person has signed the document using a computer or other technology pursuant to 81 
the procedure set forth in a rule of court adopted by the Judicial Council by January 1, 2019. 82 

(3) Any document received electronically by the court between 12:00 a.m. and 11:59:59 83 
p.m. on a court day shall be deemed filed on that court day. Any document that is received 84 
electronically on a noncourt day shall be deemed filed on the next court day. 85 

(4) The court receiving a document filed electronically shall issue a confirmation that the 86 
document has been received and filed. The confirmation shall serve as proof that the document 87 
has been filed.  Any filing deadline arising from a statute, including, without limitation, a statute 88 
of limitations; state rule of court; local rule of court; and/or order by the court, shall be tolled for 89 
any period during which the court has not issued a confirmation of both receipt and filing of an 90 
electronically filed document.  The date of such tolling shall run from the date on which the 91 
document is first submitted electronically to the court, and the tolling period shall run from the 92 
date of that first submission until the court issues confirmation of both receipt and filing of the 93 
document. 94 

(5) Upon electronic filing of a complaint, petition, or other document that must be served 95 
with a summons, a trial court, upon request of the party filing the action, shall issue a summons 96 
with the court seal and the case number. The court shall keep the summons in its records and 97 
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may electronically transmit a copy of the summons to the requesting party. Personal service of a 98 
printed form of the electronic summons shall have the same legal effect as personal service of an 99 
original summons. If a trial court plans to electronically transmit a summons to the party filing a 100 
complaint, the court shall immediately, upon receipt of the complaint, notify the attorney or party 101 
that a summons will be electronically transmitted to the electronic address given by the person 102 
filing the complaint. 103 

(6) The court shall permit a party or attorney to file an application for waiver of court 104 
fees and costs, in lieu of requiring the payment of the filing fee, as part of the process involving 105 
the electronic filing of a document. The court shall consider and determine the application in 106 
accordance with Article 6 (commencing with Section 68630) of Chapter 2 of Title 8 of the 107 
Government Code and shall not require the party or attorney to submit any documentation other 108 
than that set forth in Article 6 (commencing with Section 68630) of Chapter 2 of Title 8 of the 109 
Government Code. Nothing in this section shall require the court to waive a filing fee that is not 110 
otherwise waivable. 111 

(7) A fee, if any, charged by the court, an electronic filing manager, or an electronic filing 112 
service provider to process a payment for filing fees and other court fees shall not exceed the 113 
costs incurred in processing the payment. 114 

(c) If a trial court adopts rules conforming to subdivision (b), it may provide by order that 115 
all parties to an action file and serve documents electronically in a class action, a consolidated 116 
action, a group of actions, a coordinated action, or an action that is deemed complex under 117 
Judicial Council rules, provided that the trial court’s order does not cause undue hardship or 118 
significant prejudice to any party in the action. 119 

(d) A trial court may, by local rule, require electronic filing and service in civil actions, 120 
subject to the requirements and conditions stated in subdivision (b), the rules adopted by the 121 
Judicial Council under subdivision (f), and the following conditions: 122 

(1) The court shall have the ability to maintain the official court record in electronic 123 
format for all cases where electronic filing is required. 124 

(2) The court and the parties shall have access to more than one electronic filing service 125 
provider capable of electronically filing documents with the court or to electronic filing access 126 
directly through the court. The court may charge fees of no more than the actual cost of the 127 
electronic filing and service of the documents. Any fees charged by an electronic filing service 128 
provider shall be reasonable. The court, an electronic filing manager, or an electronic filing 129 
service provider shall waive any fees charged if the court deems a waiver appropriate, including 130 
in instances where a party has received a fee waiver. 131 

(3) The court shall have a procedure for the filing of nonelectronic documents in order to 132 
prevent the program from causing undue hardship or significant prejudice to any party in an 133 
action, including, but not limited to, unrepresented parties. The Judicial Council shall make a 134 
form available to allow a party to seek an exemption from mandatory electronic filing and 135 
service on the grounds provided in this paragraph. 136 

(4) Unrepresented persons are exempt from mandatory electronic filing and service. 137 
(5) Until January 1, 2021, a local child support agency, as defined in subdivision (h) of 138 

Section 17000 of the Family Code, is exempt from a trial court’s mandatory electronic filing and 139 
service requirements, unless the Department of Child Support Services and the local child 140 
support agency determine it has the capacity and functionality to comply with the trial court’s 141 
mandatory electronic filing and service requirements. 142 
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(e) The Judicial Council shall adopt uniform rules for the electronic filing and service of 143 
documents in the trial courts of the state, which shall include statewide policies on vendor 144 
contracts, privacy, and access to public records, and rules relating to the integrity of electronic 145 
service. These rules shall conform to the conditions set forth in this section, as amended from 146 
time to time. 147 

(f) The Judicial Council shall adopt uniform rules to permit the mandatory electronic 148 
filing and service of documents for specified civil actions in the trial courts of the state, which 149 
shall include statewide policies on vendor contracts, privacy, access to public records, 150 
unrepresented parties, parties with fee waivers, hardships, reasonable exceptions to electronic 151 
filing, and rules relating to the integrity of electronic service. These rules shall conform to the 152 
conditions set forth in this section, as amended from time to time. 153 

(g)(1) The Judicial Council shall adopt uniform rules to implement this subdivision as 154 
soon as practicable, but no later than June 30, 2019. 155 

(2) Any system for the electronic filing and service of documents, including any 156 
information technology applications, Internet Web sites, and Web-based applications, used by an 157 
electronic service provider or any other vendor or contractor that provides an electronic filing 158 
and service system to a trial court, regardless of the case management system used by the trial 159 
court, shall satisfy both of the following requirements: 160 

(A) The system shall be accessible to individuals with disabilities, including parties and 161 
attorneys with disabilities, in accordance with Section 508 of the federal Rehabilitation Act of 162 
1973 (29 U.S.C. Sec. 794d), as amended, the regulations implementing that act set forth in Part 163 
1194 of Title 36 of the Code of Federal Regulations and Appendices A, C, and D of that part, 164 
and the federal Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12101 et seq.). 165 

(B) The system shall comply with the Web Content Accessibility Guidelines 2.0 at a 166 
Level AA success criteria. 167 

(3) A vendor or contractor that provides an electronic filing and service system to a trial 168 
court shall comply with paragraph (2) as soon as practicable, but no later than June 30, 2019. 169 
Commencing on June 27, 2017, the vendor or contractor shall provide an accommodation to an 170 
individual with a disability in accordance with subparagraph (D) of paragraph (4). 171 

(4) A trial court that contracts with an entity for the provision of a system for electronic 172 
filing and service of documents shall require the entity, in the trial court’s contract with the 173 
entity, to do all of the following: 174 

(A) Test and verify that the entity’s system complies with this subdivision and provide 175 
the verification to the Judicial Council no later than June 30, 2019. 176 

(B) Respond to, and resolve, any complaints regarding the accessibility of the system that 177 
are brought to the attention of the entity. 178 

(C) Designate a lead individual to whom any complaints concerning accessibility may be 179 
addressed and post the individual’s name and contact information on the entity’s Internet Web 180 
site. 181 

(D) Provide to an individual with a disability, upon request, an accommodation to enable 182 
the individual to file and serve documents electronically at no additional charge for any time 183 
period that the entity is not compliant with paragraph (2) of this subdivision. Exempting an 184 
individual with a disability from mandatory electronic filing and service of documents shall not 185 
be deemed an accommodation unless the person chooses that as an accommodation. The vendor 186 
or contractor shall clearly state in its Internet Web site that an individual with a disability may 187 
request an accommodation and the process for submitting a request for an accommodation. 188 
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(5) A trial court that provides electronic filing and service of documents directly to the 189 
public shall comply with this subdivision to the same extent as a vendor or contractor that 190 
provides electronic filing and services to a trial court. 191 

(6)(A) The Judicial Council shall submit four reports to the appropriate committees of the 192 
Legislature relating to the trial courts that have implemented a system of electronic filing and 193 
service of documents. The first report is due by June 30, 2018; the second report is due by 194 
December 31, 2019; the third report is due by December 31, 2021; and the fourth report is due by 195 
December 31, 2023. 196 

(B) The Judicial Council’s reports shall include all of the following information: 197 
(i) The name of each court that has implemented a system of electronic filing and service 198 

of documents. 199 
(ii) A description of the system of electronic filing and service. 200 
(iii) The name of the entity or entities providing the system. 201 
(iv) A statement as to whether the system complies with this subdivision and, if the 202 

system is not fully compliant, a description of the actions that have been taken to make the 203 
system compliant. 204 

(7) An entity that contracts with a trial court to provide a system for electronic filing and 205 
service of documents shall cooperate with the Judicial Council by providing all information, and 206 
by permitting all testing, necessary for the Judicial Council to prepare its reports to the 207 
Legislature in a complete and timely manner. 208 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Santa Clara County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Existing law provides that a document submitted electronically to a court for 
electronic filing shall be deemed filed on the court day of electronic receipt.  (Code Civ. Proc., § 
1010.6, subd. (b)(3).)  However, Section 1010.6, subdivision (b)(4) also states that proof of such 
electronic filing arises from the court’s issuance of a “confirmation of receipt and filing” (i.e., the 
clerk’s endorsement of a filed document).  In reality, courts usually do not issue such 
“confirmation” of filing until one or more days after the date on which the party has submitted 
the document for filing through the e-filing system; and then, too, the “confirmation” is dated as 
of the date of issuance of the “confirmation”, which is a date subsequent to the date of 
submission.   
 
Thus, Code of Civil Procedure section 1010.6 presents an inherent ambiguity and conflict that 
leaves the litigant who has timely filed a document to comply with a statute of limitations or rule 
of court, with no proof of timely filing when the court issues an untimely confirmation, or, 
worse, the court rejects the document a week after the deadline, leaving no opportunity to cure 
any defect.  At that point, the filing litigant is left with no recourse or remedy, and has no legal 
“proof” of compliance with a statute of limitations or rule of court.  In short, the litigant would 
lose his or her legal rights because of the court’s delay in processing the electronic filing of a 
document.  That is clearly not the outcome intended by the statute. 
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The Solution:  This resolution amends Code of Civil Procedure, section 1010.6, subdivision 
(b)(4), to toll any filing deadline (such as a statute of limitations or deadline pursuant to a 
briefing schedule) related to a document filed through the court’s e-filing system, as of the date 
on which the document was submitted electronically to the court for filing, and the tolling period 
would run from the date of that first submission until the court issues confirmation of both 
receipt and filing of the document.  Such tolling will resolve the existing ambiguity and conflict 
in Code of Civil Procedure section 1010.6, and thereby preserve the rights of litigants who 
timely submit documents to the court but do not receive from the court any confirmation of filing 
on the day of submission. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Shivadev S. Shastri, P. O. Box 1604, Los 
Altos, CA 94023-1604, (650)428-1768, shivadevshastri@att.net. 
 
RESPONSIBLE FLOOR DELEGATE:  Shivadev S. Shastri 
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
BANSDC 
 
Rather than the proponent’s approach of tolling until the receipt and filing are confirmed with 
allowance for multiple iterations, we recommend a rule that if an efiler gets a notice of rejection, 
within one court day of that notice, the efiler could resubmit with a “file on demand” note to the 
clerk and the clerk would take it as “filed on demand” as of the date of the original filing.  This 
would replicate the process as it would happen during the physical filing process at the clerk’s 
window, but would allow for the time delay caused by the electronic filing.  
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RESOLUTION 06-02-2019 
 
DIGEST 
Torts: Personal Injury Statute of Limitations 
Amends Government Code sections 911.2 and 911.8 to increase the statute of limitations for tort 
claims against public entities from six months to two years, and Civil Code section 335.1 to 
increase the statute of limitations for non-public entity tort claims from two years to four years.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
  
History:  
No similar resolutions found.  
 
Reasons: 
This resolution amends Government Code sections 911.2 and 911.8 to increase the statute of 
limitations for tort claims against public entities from six months to two years, and Civil Code 
section 335.1 to increase the statute of limitations for non-public entity tort claims from two 
years to four years. This resolution should be disapproved because it does not accomplish the 
purpose stated, incorrectly cites one of the statutes it proposes to amend, improperly restricts 
claims under the Tort Claims Act to claims involving personal property and growing crops, and 
there is no need to increase the limitations period for personal injury actions to four years.   
 
Current law establishes a system for presenting claims by individuals and entities for torts 
committed by employees of governmental agencies.  (Gov. Code, §§ 810 to 996.6.)  This system 
requires that the injured party present their claim to the agency within six months from the day 
the claim accrues.  (Gov. Code, § 911.2.) The governmental entity must then either accept or 
reject that claim.  If the claim is rejected, the entity is required to issue a notice to the claimant 
advising them that they have six months to file suit.  (Gov. Code, § 911.8.)  In addition to this 
scheme for governmental claims, Code of Civil Procedure section 335.1 (incorrectly cited in the 
Resolution as “Civil Code section 335.1”) provides for a general limitations period for personal 
injuries of two years.  
  
This resolution first attempts to increase the limitations period for governmental claims by 
amending Government Code section 911.2 to delete the reference to personal injuries, and 
second to amend Government Code section 911.8 by increasing the time to file an action set out 
in the notice to two years instead of six months.   
 
However, these two revisions to the Tort Claims Act in Government Code sections 911.2 and 
911.8, do not accomplish the stated purpose.  First, the removal of the clause in the first sentence 
limits the revision to “personal property or growing crops” and does not allow personal injury 
claims.  This is a fatal flaw as it deletes personal injuries from this section of the Tort Claims Act 
all together.  In addition, the six month limitations period at line 4, which the resolution would 
like to revise, remains intact.  The change to section 911.8 does not cure the issue, and in fact 
becomes inconsistent with section 911.2.  This is because line 24 of resolution would change the 
notice provision to a two-year limitations period, which is inconsistent with the six-month 
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limitations period referenced at line 4 in section 911.8.  These changes are internally inconsistent 
and do not accomplish the stated purpose of extending the Tort Claims Act limitations period 
from six months to two years. 
   
With respect to the proposal that the general limitations period for personal injuries set out in 
Code of Civil Procedure section 335.1, there is no adequate justification for doubling the general 
limitations period from two years to four years.  Extending the risk for damages for an additional 
two years for an accident in which the defendant may or may not be responsible is too 
burdensome. In particular, such an increase would allow increased damages in claims that may 
not be legitimate. The statute was revised in 2002, at which time the Legislature considered an 
extension to the limitations period to allow additional time for matters to settle before litigation 
and selected two years over one year, and no more.  The two-year period is an adequate balance 
between allowing sufficient time for the claim to be developed and setting an outside limit for 
bringing a claim.  

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code sections 911.2 and 911.8, and Civil Code § 335.1 to read 
as follows: 
 
§911.2   1 
 (a) A claim relating to a cause of action for death or for injury to person or to personal 2 
property or growing crops shall be presented as provided in Article 2 (commencing with Section 3 
915) not later than six months after the accrual of the cause of action. A claim relating to any 4 
other cause of action shall be presented as provided in Article 2 (commencing with Section 915) 5 
not later than one year after the accrual of the cause of action. 6 
 (b) For purposes of determining whether a claim was commenced within the period 7 
provided by law, the date the claim was presented to the Department of General Services is one 8 
of the following: 9 
 (1) The date the claim is submitted with a twenty-five dollar ($25) filing fee. 10 
 (2) If a fee waiver is granted, the date the claim was submitted with the affidavit 11 
requesting the fee waiver. 12 
 (3) If a fee waiver is denied, the date the claim was submitted with the affidavit 13 
requesting the fee waiver, provided the filing fee is paid to the department within 10 calendar 14 
days of the mailing of the notice of the denial of the fee waiver. 15 
 16 
§911.8   17 
 (a) Written notice of the board’s action upon the application shall be given in the manner 18 
prescribed by Section 915.4. 19 
 (b) If the application is denied, the notice shall include a warning in substantially the 20 
following form:  21 

“WARNING 22 
 23 
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“If you wish to file a court action on this matter, you must first petition the appropriate court for 24 
an order relieving you from the provisions of Government Code Section 945.4 (claims 25 
presentation requirement). See Government Code Section 946.6. Such petition must be filed with 26 
the court within 2 years six (6) months from the date your application for leave to present a late 27 
claim was denied. 28 
“You may seek the advice of an attorney of your choice in connection with this matter. If you 29 
desire to consult an attorney, you should do so immediately.” 30 
 31 
§335.1   32 
 Within two four years: An action for assault, battery, or injury to, or for the death of, an 33 
individual caused by the wrongful act or neglect of another. 34 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bay Area Lawyers for Individual Freedom   
 
STATEMENT OF REASONS 
 
The Problem: Existing law provides for much longer statutes of limitations for civil suits related 
to contracts (4 years) and a personal property (3 years) than personal injury and death (1-2 
years). People’s claims too often expire under these very short statutes. California has some of 
the shortest personal injury statutes of limitations in the country. This flies in the face of justice 
and Californians’ values.  
 
It is not uncommon for a victim to need time to recover before pursuing legal recourse through 
the courts. To require victims to do so or be barred from all remedies under the current statutes 
of limitations is just plain cruel. Furthermore, criminal statutes of limitations often far exceed the 
civil statutes for assault, battery and murder, so criminal cases are not likely to have commenced, 
let alone have been adjudicated before a plaintiff must file their civil claims.  
 
Potential defendants typically engage in a cost-benefit analysis before considering whether to 
stop a wrongful action (such as polluting or not enacting proper measures for safety). If the 
defendant decides that the cost of changing a wrongful practice would be greater than the cost of 
continuing it then a key deterrent of the tort system is lost. 
 
The Solution: By extending these statutes of limitations by up to an additional 2 years, victims 
would have a more viable avenue through the courts to seek accountability for the most 
egregious of injustices. By reducing the number of potential claims that are barred due to the 
short statutes of limitations, aggrieved parties have a fairer and more just amount of time to seek 
treatment and recover before having to endure the additional stress of a civil suit. Furthermore, 
increasing the time to file a claim in state court better allows for plaintiffs to obtain criminal 
evidence arising from any criminal charges and cases resulting from the injury, as well as other 
evidence related to the injury. The damages related to the injuries would have more time to be 
assessed and the courts and jurists would be provided with more information about the impact of 
the alleged damages.   
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The current system is far too tilted to allow the perpetrators of violence, whether private citizens 
or government actors, to avoid accountability and consequences for their actions. The public’s 
perception of our civil legal system as a means to justice is rapidly declining and this is one of 
many measures we can take to improve people’s access to justice and the public’s perception of 
the legal system’s ability to dole out just outcomes. 
 
IMPACT STATEMENT 
This resolution may require additional statutory changes.  
 
CURRENT OR PRIOR RELATED LEGISLATION:  
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jennifer Orthwein, Medina Orthwein LLP, 
1322 Webster St. Ste 200, Oakland, CA 94612, phone: 510-823-2040, fax: 510-217-3580, 
jorthwein@medinaorthwein.com 
 
RESPONSIBLE FLOOR DELEGATE: Jennifer Orthwein  
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RESOLUTION 06-03-2019  
  

DIGEST  
Pleadings: Deletes Requirement to Cite to Subsection of Statute of Limitations  
Amends Code of Civil Procedure section 458 to delete the requirement to cite to specific 
subsections in asserting a statute of limitations defense.  
  
RESOLUTIONS COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE  
  
History:  
No similar resolutions found.  
  
Reasons: 
This resolution amends Code of Civil Procedure section 458 to delete the requirement to cite to 
specific subsections in asserting a statute of limitations defense.  This resolution should be 
approved in principle because it would simplify the pleading of a statute of limitations defense 
while eliminating confusion as to whether parts of specific statutes are considered to be 
subdivisions.    
  
Under existing law, both the section and subdivision of specific statutes must be cited when 
pleading a statute of limitation as an affirmative defense in an answer. (Code Civ. Proc., § 458.) 
Failure to do so results in waiver of the defense. (Martin v. Van Bergan (2012) 209 Cal.App.4th 
84.) 
 
This resolution still requires the defendant in a civil action to cite to the specific statute 
governing the basis for the claimed statute of limitations defense, but deletes the requirement that 
the defendant also specify the subsection of the pertinent statute. The requirement that a 
defendant specify the subsection is unnecessary and confusing because it is unclear whether 
some statutes are considered to have subdivisions, because most start with “within X years” and 
then list either letters or numbers (i.e. (a), (b), (c) or 1. 2. 3.) that are not consistent with each 
other.  It is also unclear how to determine which of them should be considered to be 
subdivisions.  (See e.g., Code Civ. Proc., §§ 335.1, 336, 336a, 337, 337.5, 338, 339, 340, 341, 
and 349 ¾.) These sections define various statutes of limitations.  This resolution simplifies the 
requirement while still giving adequate notice of any statute of limitations claimed. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 458, to read as follows: 
 
§ 458 1 

In pleading the Statute of Limitations it is not necessary to state the facts showing the 2 
defense, but it may be stated generally that the cause of action is barred by the provisions of 3 
Section ____ (giving the number of the section and subdivision thereof, if it is so divided, relied 4 
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upon) of The Code of Civil Procedure; and if such allegation be controverted, the party pleading 5 
must establish, on the trial, the facts showing that the cause of action is so barred. 6 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County. 
 
STATEMENT OF REASONS 
 
The Problem:  Under current law, when using the Statute of Limitation as an affirmative defense 
in an answer, both the section and the subsection must technically be cited.  This is an archaic 
law and unnecessary procedural requirement.  Some Statutes of Limitations have subsections, 
but others do not (even though it may contain a laundry list of applicable claims).  It is also 
unclear whether some statutes are considered to have subsections or not because most start with 
a “With X years” and then list situations either letters or numbers (i.e. (a), (b), (c) or 1. 2. 3.)  
See, for example, Code of Civil Procedure sections 335.1, 336, 336a, 337, 337.5, 338, 339, 340, 
341, and 349 ¾.  
 
The Solution:  This resolution deletes the requirement to cite to specific subsections of the 
Statute of Limitations, but retains the requirement that the party cite to the specific section 
number relied upon. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Melissa L. Bustarde, Esq., Branfman 
Mayfield Bustarde Reichenthal LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075; 
(858) 793-8090. 
 
RESPONSIBLE FLOOR DELEGATE:  Melissa L. Bustarde, Esq.  
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RESOLUTION 06-04-2019 
 
DIGEST 
Prejudgment Interest: Fixes Time for Motion to Recover Prejudgment Interest 
Amends Civil Code sections 3287 and 3291 to establish a deadline for filing a motion to recover 
prejudgment interest. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code sections 3287 and 3291 to establish a deadline for filing a 
motion to recover prejudgment interest.  This resolution should be approved in principle because 
it sets forth a reasonable standard for a plaintiff to make a timely request for prejudgment interest 
and would bring an end to the current confusion courts face in determining when a party should 
request prejudgment interest. 
 
The purpose of prejudgment interest is to encourage settlement. Civil Code section 3287 allows a 
plaintiff to be awarded prejudgment interest in a contract action.  Civil Code section 3291 allows 
for the award of prejudgment interest for personal injuries sustained in certain tort actions where 
a plaintiff has made an offer to settle pursuant to Code of Civil Procedure section 998 and 
receives a more favorable award at trial.  However, the problem is that neither statute specifies 
the timing or mechanism for seeking prejudgment interest and there is no rule in the California 
Rules of Court that specifies when prejudgment interest must be sought.  This has led to 
confusion in the trial courts and has caused a plaintiff’s request for prejudgment interest to be 
improperly denied because the trial court deemed it to be untimely. 
 
In North Oakland Medical Clinic v. Rogers (1998) 65 Cal.App.4th 824, the court noted that there 
was no statute, rule of court, or case authority that established a procedure or time frame for 
requesting an award of prejudgment interest.  The court found that based on California Rules of 
Court, rule 875, “prejudgment interest should be awarded in the judgment on the basis of a 
specific request therefor made before entry of judgment” or at the latest “may be sought as part 
of a motion for new trial pursuant to Code of Civil Procedure section 657, on the grounds of 
‘[e]xcessive or inadequate damages.’”  (North Oakland Medical Clinic, supra, 65 Cal.App.4th at 
830-831; quoting Code Civ. Proc., § 657, subd. (5).)  The court further stated, “Pending the 
promulgation of a rule by the Judicial Council, which we think appropriate, requests for 
prejudgment interest under section 3287 by a successful plaintiff must be made by way of 
motion prior to entry of judgment, or the request must be made in the form of a motion for new 
trial no later than the time allowed for filing such a motion.” (North Oakland Medical Clinic, 
supra, 65 Cal.App.4th at 831; citing Code Civ. Proc., § 659.) 
 
In Steiny & Co, Inc. v. California Electric Supply Co. (2000) 79 Cal.App.4th 285, the court also 
noted that no statute or rule of court specified when prejudgment interest must be sought, but 

161 of 506



 

06-04-2019 Page 2 of 4 
 

found that the award of interest after entry of judgment was proper where the complaint 
requested prejudgment interest. 
 
In Watson Bowman Acme Corp. v. RGW Construction, Inc. (2016) 2 Cal.App.5th 279, the court 
found that the plaintiff’s request for prejudgment interest that was made less than 15 days after 
the entry of judgment “was made within the statutory time limit for motions under Code of Civil 
Procedure section 657.” (Id. at 298; citing Code Civ. Proc., § 659, subd. (a)(2).) 
 
In 1998, the Court of Appeal believed that it was necessary for the Judicial Council to set forth a 
procedure and time limit for a party to request prejudgment interest.  To date, no such statute or 
rule of court has been created to address this problem.  Since the proposed resolution seeks to 
remedy the problem, and requires that the request for prejudgment interest be set within 15 days 
after written notice of the entry of judgment, which is the time frame found reasonable by the 
most recent court ruling on this issue, the resolution should be approved in principle. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code sections 3287 and 3291 to read as follows: 
 
§3287 1 

(a) A person who is entitled to recover damages certain, or capable of being made certain 2 
by calculation, and the right to recover which is vested in the person upon a particular day, is 3 
entitled also to recover interest thereon from that day, except when the debtor is prevented by 4 
law, or by the act of the creditor from paying the debt. This section is applicable to recovery of 5 
damages and interest from any debtor, including the state or any county, city, city and county, 6 
municipal corporation, public district, public agency, or any political subdivision of the state. 7 

(b) Every person who is entitled under any judgment to receive damages based upon a 8 
cause of action in contract where the claim was unliquidated, may also recover interest thereon 9 
from a date prior to the entry of judgment as the court may, in its discretion, fix, but in no event 10 
earlier than the date the action was filed. 11 

(c) Unless another statute provides a different interest rate, in a tax or fee claim against a 12 
public entity that results in a judgment against the public entity, interest shall accrue at a rate 13 
equal to the weekly average one year constant maturity United States Treasury yield, but shall 14 
not exceed 7 percent per annum. That rate shall control until the judgment becomes enforceable 15 
under Section 965.5 or 970.1 of the Government Code, at which time interest shall accrue at an 16 
annual rate equal to the weekly average one year constant maturity United States Treasury yield 17 
at the time of the judgment plus 2 percent, but shall not exceed 7 percent per annum. 18 

 (d) A motion to recover interest under this section must be filed no later than fifteen days 19 
after written notice of entry of judgment.  20 
 21 
§3291 22 

(a) In any action brought to recover damages for personal injury sustained by any person 23 
resulting from or occasioned by the tort of any other person, corporation, association, or 24 
partnership, whether by negligence or by willful intent of the other person, corporation, 25 
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association, or partnership, and whether the injury was fatal or otherwise, it is lawful for the 26 
plaintiff in the complaint to claim interest on the damages alleged as provided in this section. 27 

(b) If the plaintiff makes an offer pursuant to Section 998 of the Code of Civil Procedure 28 
which the defendant does not accept prior to trial or within 30 days, whichever occurs first, and 29 
the plaintiff obtains a more favorable judgment, the judgment shall bear interest at the legal rate 30 
of 10 percent per annum calculated from the date of the plaintiff’s first offer pursuant to Section 31 
998 of the Code of Civil Procedure which is exceeded by the judgment, and interest shall accrue 32 
until the satisfaction of judgment. 33 

(c) This section shall not apply to a public entity, or to a public employee for an act or 34 
omission within the scope of employment, and neither the public entity nor the public employee 35 
shall be liable, directly or indirectly, to any person for any interest imposed by this section. 36 

(d)  A motion to recover interest under this section must be filed no later than fifteen days 37 
after written notice of entry of judgment. 38 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Civil Code section 3287 provides for the award of prejudgment interest by the 
court in contract actions.  Civil Code section 3291 provides for an award of prejudgment interest 
in certain tort actions and in relation to Code of Civil Procedure section 998 offers.  However, 
these sections do not set a time limit for moving to recover prejudgment interest as recognized by 
the appellate court in North Oakland Medical Clinic v. Rogers (1998) 65 Cal.App.4th 824.  This 
ambiguity has resulted in differing conclusions on whether there is a time limit and what a time 
limit should be for bringing such a motion. (See, e.g., Rockroller v. Koljonen (2015) 2015 WL 
1456033 at 13 [“Under the particular facts here, we conclude a formal motion was not required 
and [plaintiff]'s request was sufficient. Neither the Legislature nor the Judicial Council has 
prescribed a noticed motion procedure for recovery of prejudgment interest, and we decline to 
impose one when the damages are undisputedly liquidated. A noticed motion would not have 
added anything to the analysis, it would have been a mere formality.”].) 
 
The Solution:  This resolution solves the current ambiguity by fixing the time limit to bring a 
motion to claim prejudgment interest.  It sets that time limit as similar to the time for claiming 
costs under Code of Civil Procedure section 1034 and related rules fixed by the Judicial Council, 
currently found in California Rules of Court, rule 3.1700. This time limit is chosen over that of 
the time for filing a motion for new trial as adopted by the North Oakland Medical Clinic Court 
because it would give an additional five days where notice of entry of judgment is served by 
mail. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
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AUTHOR AND/OR PERMANENT CONTACT: Darin L. Wessel, Esq., 771 Jamacha Rd., 
#415, El Cajon, CA 92019, (213) 880-2664, darinwessel@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE:  Darin L. Wessel  
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RESOLUTION 06-05-2019 
 
DIGEST 
Government Tort Claims Act: Extending Presentation Time for Incapacitated Claimants  
Amends Government Code section 911.6 to extend the filing deadline under the Government 
Tort Claims Act for claimants incapacitated within six months after accrual of the claim.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:           
No similar resolutions found. 
     
Reasons: 
This resolution amends Government Code section 911.6 to extend the filing deadline under the 
Government Tort Claims Act for claimants incapacitated within six months after accrual of the 
claim. This resolution should be disapproved because it would undermine the purpose and intent 
underlying early presentation of claims against governmental agencies by allowing any 
“incapacity,” at any time, allegedly existing within the first six months to justify a late 
presentation of claim.  
 
Historically, public entities are not liable for injuries caused by that entity or its employee, 
except as authorized by statute. Where a claim is statutorily permitted, as a condition precedent 
to filing a lawsuit, the claim must be timely presented to the governmental entity for its 
consideration in the manner outlined by the California Tort Claims Act. Claims against the             
government for personal injury or death must be presented within six months of accrual of the 
cause of action, or by application for leave to present a late claim, no later than one year. (Gov. 
Code, §§ 911.2, 911.4, 911.6; see also Gov. Code, §§ 945.4, 945.6, 946.6.) The time period is 
strictly enforced. For example, in computing the one-year period, the time during which the 
claimant is a minor does not extend the deadline unless the minor is mentally incapacitated and 
also without an appointed guardian ad litem or a conservator during the entire six-month period. 
(See Gov. Code, § 911.4, subd. (c)(1).)  
 
The resolution would upend the statutory scheme by extending the six-month period for the 
presentation of claims based merely on the subjective assertion that the injured claimant was in 
some undefined manner “incapacitated” physically or mentally at any point during the first six 
months. Conceivably that would apply to some extent to virtually every injured claimant. The 
current language requires physical or mental incapacity for the entire six months in order to 
justify presentation of a claim outside the six-month limit. Yet even that situation does not 
effectively preclude the claimant, such as through a guardian or legal representative, from timely 
presenting the claim on behalf of the injured party. Moreover, there are already provisions for the 
presentation of a late claim to the entity and seeking superior court permission, where, among 
other recognized exceptions, the tardiness was due to mistake, inadvertence, surprise or 
excusable neglect, so long as the delay was not prejudicial to the governmental body and it was 
presented within one-year. (See Gov. Code, §§ 911.6, subd. (b)(1), 946.6, subd. (c)(1).) 
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Related to Resolutions 06-06-2019 and 06-07-2019.   
 

 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amends Government Code section 911.6, to read as follows: 
 
§911.6 1 

(a) The board shall grant or deny the application within 45 days after it is presented to the 2 
board. The claimant and the board may extend the period within which the board is required to 3 
act on the application by written agreement made before the expiration of the period. 4 

(b) The board shall grant the application where one or more of the following is 5 
applicable: 6 

(1) The failure to present the claim was through mistake, inadvertence, surprise or 7 
excusable neglect and the public entity was not prejudiced in its defense of the claim by the 8 
failure to present the claim within the time specified in Section 911.2. 9 

(2) The person who sustained the alleged injury, damage or loss was a minor during all of 10 
the time specified in Section 911.2 for the presentation of the claim.  11 

(3) The person who sustained the alleged injury, damage or loss was physically or 12 
mentally incapacitated during all any of the time specified in Section 911.2 for the presentation 13 
of the claim and by reason of such disability failed to present a claim during such time, provided 14 
the application is presented within six months of the person no longer being physically or 15 
mentally incapacitated, or a year after the claim accrued, whichever comes first. 16 

(4) The person who sustained the alleged injury, damage or loss died before the 17 
expiration of the time specified in Section 911.2 for the presentation of the claim. 18 

(c) If the board fails or refuses to act on an application within the time prescribed by this 19 
section, the application shall be deemed to have been denied on the 45th day or, if the period 20 
within which the board is required to act is extended by agreement pursuant to this section, the 21 
last day of the period specified in the agreement.22 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: The California Tort Claims Act statute of limitations is far more black-and-white 
than others. With most statutes of limitations, any tolling provisions are applied insofar as the 
tolling circumstance (e.g., claimant was unconscious) occurs. Some of them have a cap (e.g., 
being in prison tolls an SOL for as long as the inmate is in prison, but it maxes out at two years. 
If the individual was in prison for less than two years since the incident, it tolls only as long as 
the person was in prison). Claims under the California Tort Claims Act, however, have a tolling 
cap at six months and no partial tolling.  
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When anyone, under color of state law, commits a tort against a private person or entity, that 
person or entity has to file a claim with the Government Claims Program within six months of 
the incident to preserve their claims under state law and give the state an opportunity to resolve 
the complaint without it going to a lawsuit.  
  
Under a few circumstances, the six-month deadline is tolled to a year. One of those 
circumstances is if the person was incapacitated for the whole six months. If, however, the 
person was incapacitated for only part of the six months, the six-month deadline does not toll by 
however long the person was incapacitated; it does not toll at all. In other words, if a person 
awoke from a coma one day before the six months expired, the person would have to file it by 
the next day. Additionally, if the person went into a coma one day after the incident, the deadline 
would still be six months even if the person has not awoken. In short, it either gets extended six 
months or not at all. That is far too black-and-white for a statute of limitations.  
 
The Solution: This resolution enables a partial tolling of the statutes of limitations under the 
California Tort Claims Act if the claimant was incapacitated for less than six months after the 
incident. If the person was disabled for three months after the event, the deadline to file a 
Government Claim is delayed by three months. If it is one day under six months, it is tolled by 
six months minus one day. This will ensure that fewer people run out the clock on their claims 
by giving more people a solid six months to file once they regain their capacity. This does not 
change the law if a person awakens after six months, in which the deadline remains one year 
after the incident.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 PMB 231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 06-06-2019 
 
DIGEST 
Government Tort Claims Act: Extend Deadline for Claimants Who Were Minors 
Amends Government Code section 911.6 to extend the filing deadline for minors.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History:  
No similar resolutions found.  
 
Reasons: 
This resolution amends Government Code section 911.6 to extend the filing deadline for minors. 
This resolution should be approved in principle because it corrects an inequitable result when the 
literal language of the statute is applied.  
 
Current law establishes a system for presenting claims by individuals and entities for torts 
committed by employees of governmental agencies.  (Gov. Code, §§ 810-996.6.)   This system 
requires that the injured party present their claim to the agency within six months from the day 
the claim accrues.  (Gov. Code, § 911.2.) The governmental entity must then either accept or 
reject that claim.  If the claim is rejected, the entity is required to issue a notice to the claimant 
advising them that they have six months to file suit.  (Gov. Code, § 911.8.)   Exceptions to these 
rules can be found in Government Code section 911.6.  Included among those exceptions is 
subdivision (b)(2), where the claimant has been a minor for the entire six-month limitation 
period.  If a minor reaches majority before the six month period expires—which can have the 
effect of a shortened time to bring a claim—the claim is barred. 
 
Statutes of limitations are intended to be black and white, and provide bright line rules on when 
an action can be brought.  That said, the proponent’s point is well taken—a minor who is not a 
minor during the entire six month limitations period is by definition excluded from application of 
Government Code section 911.6.  That results in an unfair application of the intention of the 
section.  A number of cases—stretching back over two decades—have uniformly interpreted the 
provisions of section 911.6 and its statutory predecessors as indicating that the Legislature 
intended to accord special solicitude to the claims of injured minors, and to require a public 
entity to accept a late claim filed on behalf of a minor so long as the application is filed with the 
entity within one year of the accrual of the cause of action.  (See, e.g., Tammen v. County of San 
Diego (1967) 66 Cal.2d 468, 479-480; Whitfield v. Roth (1974) 10 Cal.3d 874, 883-884; Frost v. 
State of California (1966) 247 Cal.App.2d 378, 386-387; Hom v. Chico Unified Sch. Dist. (1967) 
254 Cal.App.2d 335, 338–339; Ridley v. City of San Francisco (1969) 272 Cal.App.2d 290, 292; 
Wozniak v. Peninsula Hospital (1969) 1 Cal.App.3d 716, 720-721; Williams v. Mariposa County 
Unified Sch. Dist. (1978) 82 Cal.App.3d 843, 849.) 
 
Although governmental agencies have a vested interest in dealing with claims against their 
employees in a timely and expeditious manner, there is no rational basis for the limitation that 
the minor must be a minor for the entire limitations period where such a limitation can, in some 
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cases, work an inequity.  Commencing the limitations period within six months of the minor 
reaching majority or a year after the claim accrues, whichever occurs first, corrects that inequity.  
Governmental entities will only face at most an additional six months from accrual or perhaps 
less, so this resolution does not impact the expeditious resolution of claims. 
    
Related to Resolutions 06-05-2019 and 06-07-2019. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amends Government Code section 911.6, to read as follows: 
 
§ 911.6 1 

(a) The board shall grant or deny the application within 45 days after it is presented to the 2 
board. The claimant and the board may extend the period within which the board is required to 3 
act on the application by written agreement made before the expiration of the period. 4 

(b) The board shall grant the application where one or more of the following is 5 
applicable: 6 

(1) The failure to present the claim was through mistake, inadvertence, surprise or 7 
excusable neglect and the public entity was not prejudiced in its defense of the claim by the 8 
failure to present the claim within the time specified in Section 911.2. 9 

(2) The person who sustained the alleged injury, damage or loss was a minor 10 
during all any of the time specified in Section 911.2 for the presentation of the claim, provided 11 
the application is presented within six months of the person turning eighteen (18) years old or a 12 
year after the claim accrues, whichever comes first. 13 

(3) The person who sustained the alleged injury, damage or loss was physically or 14 
mentally incapacitated during all of the time specified in Section 911.2 for the presentation of the 15 
claim and by reason of such disability failed to present a claim during such time. 16 

(4) The person who sustained the alleged injury, damage or loss died before the 17 
expiration of the time specified in Section 911.2 for the presentation of the claim. 18 

(c) If the board fails or refuses to act on an application within the time prescribed by this 19 
section, the application shall be deemed to have been denied on the 45th day or, if the period 20 
within which the board is required to act is extended by agreement pursuant to this section, the 21 
last day of the period specified in the agreement.22 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: The California Tort Claims Act statute of limitations is far more black-and-white 
than others. With most statutes of limitations, any tolling provisions are applied insofar as the 
tolling circumstance (e.g., claimant was a minor) occurs. Some of them have a cap (e.g., being in 
prison tolls an SOL for as long as the inmate is in prison, but it maxes out at two years. If the 
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individual was in prison for less than two years since the incident, it tolls only as long as the 
person was in prison). Claims under the California Tort Claims Act, however, have a tolling cap 
at six months and no partial tolling.  
 
When anyone, under color of state law, commits a tort against a private person or entity, that 
person or entity has to file a claim with the Government Claims Program within six months of 
the incident to preserve their claims under state law and give the state an opportunity to resolve 
the complaint without it going to a lawsuit.  
 
Under a few circumstances, the six-month deadline is tolled to a year. One of those 
circumstances is if the person was a minor for the whole six months. If, however, the person was 
a minor for only part of the six months, the six-month deadline does not toll by however long the 
person was a minor; it does not toll at all. In other words, if a person turned 18 one day before 
the six months expired, the person would have to file it by the next day. In short, it either gets 
extended six months or not at all. That is far too black-and-white for a statute of limitations.  
 
The Solution: This resolution enables a partial tolling of the statutes of limitations under the 
California Tort Claims Act if the claimant was a minor for less than six months after the incident. 
If the person was a minor for three months after the event, the deadline to file a Government 
Claim is delayed by three months. If it is one day under six months, it is tolled by six months 
minus one day. This will ensure that fewer people run out the clock on their claims by giving 
more people a solid six months to file once they turn 18. This does not change the law if a person 
becomes 18 after six months, in which the deadline remains one year after the incident.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT:  
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 PMB 231, San Diego, CA 92130, (858) 256-4429, 
ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 06-07-2019 
 

DIGEST 
Government Tort Claims: Tolling Late Claims Deadline for Inmates or Parolees 
Amends Government Code section 911.6 to require public entities to grant inmates and parolees 
who filed an administrative appeal with the Department of Corrections leave to file a late claim.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 12-06-2018, which was approved in principle. 
 
Reasons:  
This resolution amends Government Code section 911.6 to require public entities to grant 
inmates and parolees who filed an administrative appeal with the Department of Corrections 
leave to file a late claim. This resolution should be disapproved because the exhaustion 
requirement relating to an appeal of prison conditions is unrelated to whether a prisoner suffered 
a claim implicated by the Government Tort Claims Act and the time for an appeal is not related 
to the date of injury.   
 
Government Code section 911.2, subdivision (a), requires a person to submit a personal injury 
claim against the government “not later than six months after the accrual of the cause of action.”  
The six-month time limit to file a Government Claim is strictly construed.  However, if a party 
wishes to file a late Government Claim, they must file their application for leave to file a late 
claim, no later than one year after the date of injury.  (Gov. Code, § 911.4, subd. (b).)    
 
Current law requires that the public entity accept an application to file a late Government Claim 
if the injured person was a minor during the entire six-month period, if the person was physically 
or mentally incapacitated during the entire six-month period, or if the person died before the 
expiration of the six-month period.  (Gov. Code, § 911.6, subds. (b)(2)-(4).)  This resolution 
seeks to expand the class of people allowed to file late government claims to include inmates or 
parolees that appeal a claim for injuries against a prison or jail under the administrative appeals 
process set forth in California Code of Regulations, title 15, section 3084, et seq.     
 
California Code of Regulations, title 15, section 3084 et seq., relates to when prisoners or 
inmates may file an appeal of a grievance regarding their conditions of incarceration or injuries.  
The appeals provisions set forth in these regulations do not specify any time limit from when the 
alleged injury occurred to when the inmate or prisoner must file the original grievance.  Instead, 
the time limits set forth in California Code of Regulations, title 15, section 3084.8 relate to the 
time upon which an appeal of a denial of a grievance may commence.  (Cal. Code Regs., tit. 15, 
§ 3084.8.)  
 
This resolution seeks to tie an inmate’s time limit to file a late government claim, to within one 
year of the decision rejecting the inmate’s administrative appeal, not from the date of their 
injuries.  However, a claim accrues on the date the injury occurred. “The date of accrual for 
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purposes of the claim presentation requirement is the same date on which the cause of action 
would accrue for purposes of the statute of limitations in an action against a private party.”  
(Ovando v. County of Los Angeles (2008) 159 Cal.App.4th 42, 63.)  “The general rule for 
defining the accrual of a cause of action sets the date as the time when, under the substantive law 
the wrongful act is done or the wrongful result occurs, and the consequent liability arises.”  
(Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 387.) 
 
There is no reason why an inmate cannot timely file a claim with the Victim Compensation and 
Government Claims Board for “injury, damage, or property loss” to the extent money damages 
are sought, within either six months of the injury or within one year of the injury in time to file 
an application for approval to file a late claim.  If this resolution becomes law, it will give 
prisoners and inmates a more generous statute of limitations than any other class of people 
because it will give them more than one year from the date of their injuries.  Thus, this resolution 
should be disapproved.  
 
Related to Resolutions 06-05-2019 and 06-06-2019. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amends Government Code section 911.6, to read as follows: 
 
§911.6 1 

(a) The board shall grant or deny the application within 45 days after it is presented to the 2 
board. The claimant and the board may extend the period within which the board is required to 3 
act on the application by written agreement made before the expiration of the period. 4 

(b) The board shall grant the application where one or more of the following is 5 
applicable: 6 

(1) The failure to present the claim was through mistake, inadvertence, surprise or 7 
excusable neglect and the public entity was not prejudiced in its defense of the claim by the 8 
failure to present the claim within the time specified in Section 911.2. 9 

(2) The person who sustained the alleged injury, damage or loss was a minor during all of 10 
the time specified in Section 911.2 for the presentation of the claim. 11 

(3) The person who sustained the alleged injury, damage or loss was physically or 12 
mentally incapacitated during all of the time specified in Section 911.2 for the presentation of the 13 
claim and by reason of such disability failed to present a claim during such time. 14 

(4) The person who sustained the alleged injury, damage or loss died before the 15 
expiration of the time specified in Section 911.2 for the presentation of the claim. 16 

(5) The person who sustained the alleged injury, damage, or loss is an inmate or parolee 17 
and filed a claim about that alleged injury, damage, or loss against a prison, jail, or employee 18 
under the process of California Code of Regulations Title 15, sections 3084, et seq.  19 

(c) If the board fails or refuses to act on an application within the time prescribed by this 20 
section, the application shall be deemed to have been denied on the 45th day or, if the period 21 
within which the board is required to act is extended by agreement pursuant to this section, the 22 
last day of the period specified in the agreement.23 
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(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Many inmates run out the clock on their state law claims for damages without 
realizing it. Although being an inmate usually tolls the statute of limitations for up to two years 
(unless imprisoned for life without parole per Code Civ. Proc., § 352.1(a)), it does not toll the 
six-month deadline to file a Government Claims form for actions against public employees or 
public entities, which is one of two prerequisites for inmates to sue them (Code Civ. Proc., § 
352(b)).  
 
When subject to excessive force by a guard, or a failure to protect, they often just file a 
complaint with the Department of Corrections (CDCR) known as a 602. That is their only 
prerequisite to filing a federal civil rights (42 U.S.C. § 1983) claim, and the other prerequisite to 
filing a state-law claim against a public entity or employee. While inmates are usually well aware 
of the need to file the 602, they are often unaware that they need to submit a separate form for 
their state-law claims, resulting in their loss of opportunity to make any claims or receive any 
remedies under state law.  
 
Furthermore, the time to exhaust the CDCR complaint process can take over six months, and it 
does not toll the six-month requirement to file a Government Claims form. The purpose of the 
CDCR complaint process is to give inmates and the prisons a chance to resolve the issues 
internally and prevent future damages. Requiring they file a claim for damages concurrently can 
wholly or partially defeat the purpose of the prison grievance process.  
 
The Solution: This resolution ensures that if the inmate files a complaint with the Department of 
Corrections, he or she gets a year to file the claim for damages with the Government Claims 
Board. Although the CDCR complaint process can take over six months, it usually takes under a 
year. Giving them this six-month extension helps prevent them from unknowingly running out 
the clock on their state claims, and gives the CDCR grievance process a chance to resolve before 
the inmate has to file a Government Claims form. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. Similar to Resolution 12-06-2018. 
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 PMB 231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 06-08-2019 
  
DIGEST 
Architects, Engineers and Surveyors: Clarifies Requirements for Certification of Merit  
Amends Code of Civil Procedure section 411.35 to clarify that a Certification of Merit be 
required for each area of discipline of the professionals being sued.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 411.35 to clarify that a Certification of 
Merit be required for each area of discipline of the professionals being sued. This resolution 
should be approved in principle because it fosters the letter and spirit of the statute, discouraging 
inclusion of unmeritorious claims against a professional in litigation, which may otherwise occur 
were the plaintiff only required to obtain consultation with a professional for one but not all the 
disciplines involved in the lawsuit. 
 
In actions against architects, engineers and surveyors, current law requires that the attorney 
prosecuting the claim consult with and obtain an opinion from an expert in the same discipline to 
assure that a meritorious basis for the claim exists, as a prerequisite to filing suit. (Code Civ. 
Proc., § 411.35, subd. (a).)  Absent two limited exceptions, to file a complaint or cross-complaint 
against an architect, engineer and/or surveyor based on professional negligence, the attorney for 
the plaintiff or cross-complainant must file, concurrently with the charging pleading, a 
Certificate of Merit declaring there was consultation with and a supportive opinion by a licensed 
professional of the same discipline.  (Id. at § 411.35, subd. (b).)  
 
As currently written, the statute creates ambiguity when a complaint names a combination of 
architects, professional engineers or land surveyors – will a single certificate against a single 
professional suffice, or is one required for each discipline? This ambiguity is sometimes 
exploited by counsel who, for example, will only consult with an architect to obtain the required 
opinion, even though the complaint also names a professional engineer as a defendant. This 
defeats the protective feature of the statute, which calls for a preliminary opinion by a licensed 
professional that meritorious grounds support the conclusion that the defendant being sued fell 
below the applicable standard of care.  
 
This resolution solves the ambiguity. It specifies that a certificate is required for each of the 
disciplines implicated of the named defendant professionals. It also allows the option of 
combining the certificates for each discipline into a single Certificate of Merit. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Procedure Code section 411.35 to read as follows: 
 
§ 411.35 1 

(a) In every action, including a cross–complaint for damages or indemnity, arising out of 2 
the professional negligence of a person holding a valid architect’s certificate issued pursuant to 3 
Chapter 3 (commencing with Section 5500) of Division 3 of the Business and Professions Code, 4 
or of a person holding a valid registration as a professional engineer issued pursuant to Chapter 7 5 
(commencing with Section 6700) of Division 3 of the Business and Professions Code, or a 6 
person holding a valid land surveyor’s license issued pursuant to Chapter 15 (commencing with 7 
Section 8700) of Division 3 of the Business and Professions Code on or before the date of 8 
service of the complaint or cross–complaint on any defendant or cross–defendant, the attorney 9 
for the plaintiff or cross–complainant shall file and serve the certificate specified by subdivision 10 
(b). 11 

(b) A certificate shall be executed by the attorney for the plaintiff or cross–complainant 12 
declaring one of the following: 13 

(1) That the attorney has reviewed the facts of the case, that the attorney has consulted 14 
with and received an opinion from at least one architect, professional engineer, or land surveyor 15 
who is licensed to practice and practices in this state or any other state, or who teaches at an 16 
accredited college or university and is licensed to practice in this state or any other state, in the 17 
same discipline as the defendant or cross–defendant and who the attorney reasonably believes is 18 
knowledgeable in the relevant issues involved in the particular action, and that the attorney has 19 
concluded on the basis of this review and consultation that there is reasonable and meritorious 20 
cause for the filing of this action. The person consulted may not be a party to the litigation. The 21 
person consulted shall render his or her opinion that the named defendant or cross–defendant was 22 
negligent or was not negligent in the performance of the applicable professional services. 23 

(2) That the attorney was unable to obtain the consultation required by paragraph (1) 24 
because a statute of limitations would impair the action and that the certificate required by 25 
paragraph (1) could not be obtained before the impairment of the action. If a certificate is 26 
executed pursuant to this paragraph, the certificate required by paragraph (1) shall be filed within 27 
60 days after filing the complaint. 28 

(3) That the attorney was unable to obtain the consultation required by paragraph (1) 29 
because the attorney had made three separate good faith attempts with three separate architects, 30 
professional engineers, or land surveyors to obtain this consultation and none of those contacted 31 
would agree to the consultation. 32 

(c) Where a certificate is required pursuant to this section, only one certificate shall be 33 
filed per discipline, notwithstanding that multiple defendants have been named in the complaint 34 
or may be named at a later time.  Certificates reflecting consultations with multiple disciplines 35 
may be combined into one certificate or filed separately. 36 

(d) Where the attorney intends to rely solely on the doctrine of “res ipsa loquitur,” as 37 
defined in Section 646 of the Evidence Code, or exclusively on a failure to inform of the 38 
consequences of a procedure, or both, this section shall be inapplicable. The attorney shall certify 39 
upon filing of the complaint that the attorney is solely relying on the doctrines of “res ipsa 40 
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loquitur” or failure to inform of the consequences of a procedure or both, and for that reason is 41 
not filing a certificate required by this section. 42 

(e) For purposes of this section, and subject to Section 912 of the Evidence Code, an 43 
attorney who submits a certificate as required by paragraph (1) or (2) of subdivision (b) has a 44 
privilege to refuse to disclose the identity of the architect, professional engineer, or land surveyor 45 
consulted and the contents of the consultation. The privilege shall also be held by the architect, 46 
professional engineer, or land surveyor so consulted. If, however, the attorney makes a claim 47 
under paragraph (3) of subdivision (b) that he or she was unable to obtain the required 48 
consultation with the architect, professional engineer, or land surveyor, the court may require the 49 
attorney to divulge the names of architects, professional engineers, or land surveyors refusing the 50 
consultation. 51 

(f) A violation of this section may constitute unprofessional conduct and be grounds for 52 
discipline against the attorney, except that the failure to file the certificate required by paragraph 53 
(1) of subdivision (b), within 60 days after filing the complaint and certificate provided for by 54 
paragraph (2) of subdivision (b), shall not be grounds for discipline against the attorney. 55 

(g) The failure to file a certificate in accordance with this section shall be grounds for a 56 
demurrer pursuant to Section 430.10 or a motion to strike pursuant to Section 435. 57 

(h) Upon the favorable conclusion of the litigation with respect to any party for whom a 58 
certificate of merit was filed or for whom a certificate of merit should have been filed pursuant to 59 
this section, the trial court may, upon the motion of a party or upon the court’s own motion, 60 
verify compliance with this section, by requiring the attorney for the plaintiff or cross–61 
complainant who was required by subdivision (b) to execute the certificate to reveal the name, 62 
address, and telephone number of the person or persons consulted with pursuant to subdivision 63 
(b) that were relied upon by the attorney in preparation of the certificate of merit. The name, 64 
address, and telephone number shall be disclosed to the trial judge in an in–camera proceeding at 65 
which the moving party shall not be present. If the trial judge finds there has been a failure to 66 
comply with this section, the court may order a party, a party’s attorney, or both, to pay any 67 
reasonable expenses, including attorney’s fees, incurred by another party as a result of the failure 68 
to comply with this section. 69 

(i) For purposes of this section, “action” includes a complaint or cross–complaint for 70 
equitable indemnity arising out of the rendition of professional services whether or not the 71 
complaint or cross–complaint specifically asserts or utilizes the terms “professional negligence” 72 
or “negligence.” 73 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Contra Costa County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  As reflected in subdivision (b)(1) of section 411.35, existing law states that in 
every action arising out of professional negligence of an architect, a professional engineer, or a 
surveyor, a certificate shall be executed by the attorney for the plaintiff declaring that the 
attorney has “consulted with and received an opinion from at least one architect, professional 
engineer, or land surveyor in the same discipline as the defendant.” 
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However, subdivision (c) of section 411.35 states that “only one certificate shall be filed, 
notwithstanding that multiple defendants have been named in the complaint or may be named at 
a later time.”  
 
Thus, a question arises whether a party who sues multiple disciplines may file a Certificate of 
Merit reflecting a consultation with an expert in only one of them.  This problem may have 
arisen in 1983 when the Legislature amended the language of subdivision (b) to require a 
consultation with an expert in the same discipline, but left in place the language in subdivision 
(c) stating that only one certificate shall be filed.  A case illustrating how the problem may arise 
and one solution for it is Ponderosa Center Partners v. McClellan/Cruz/Gaylord & Associates 
(1996) 45 Cal.App.4th 913.  However, that case does not address all fact patterns, such as when a 
person does not or cannot obtain an opinion from the second specialty or fails to do so on time 
(see Curtis Engineering Corp. v. Superior Court (2017) 16 Cal.App.5th 542, 548-549), but 
attempts to excuse his non-compliance by arguing that only one certificate is required.  
 
The Solution:  The addition of some clarifying language would make clear that a person suing an 
architect, an engineer, and a surveyor must not only consult with an expert in each discipline but 
also file a Certificate reflecting that he has done so. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jay Chafetz, 1839 Ygnacio Valley Road, 
#204, Walnut Creek, CA 94598, voice 925-899-8760, e-mail jaychafetz@jaychafetzlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Jay Chafetz  
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RESOLUTION 06-09-2019 
 
DIGEST 
Standard of Proof:  Anti-SLAPP Motions and Medical Punitive Damages  
Amends Code of Civil Procedure sections 425.13 and 425.16 regarding the burden of proof for a 
punitive damages claim in medical malpractice or an anti-SLAPP motion to strike.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
No similar resolutions found. 

 
Reasons: 
This resolution amends Code of Civil Procedure sections 425.13 and 425.16 regarding the 
burden of proof for a punitive damages claim in medical malpractice or an anti-SLAPP motion to 
strike. This resolution should be disapproved because it impermissibly joins two unrelated 
provisions of law with distinct purposes and policy interests and results in an incomplete 
codification of existing law. 
 
The proposed resolution conflates two substantively unrelated areas of law into a single 
resolution, frustrating individual analysis on the merit for each of these very different statutes 
and classes of protected defendants.  While each statute currently uses a similar standard of 
proof, the policies and effects for those standards are separate and distinct. 
 
Code of Civil Procedure section 425.13 was enacted to protect health care professionals from 
improperly motivated or manipulative claims, while also keeping the cost of medicine down.  To 
this end, section 425.13 currently requires that a plaintiff seeking leave to proceed with a 
punitive damages claim against a physician must present evidence showing a “substantial 
probability that the plaintiff will prevail” on that claim. Independent of this context, exemplary 
damages are not favored in law. If allowed at all, there must be clear and convincing proof of 
malice. Often punitive damages are sought to induce settlement, and at a higher amount, since 
punitive damages are not covered by insurance and puts the defendant at personal risk in going to 
trial.  
 
The proposed revision in this resolution to Code of Civil Procedure section 425.13, would 
change the standard of proof for leave to seek punitive damages from “substantial probability 
plaintiff will prevail” to a mere showing of “a prima facie case of liability.”  Such a revision 
would be a substantive change in the law because it fails to restate the “clear and convincing” 
evidentiary standard that is required for recovering punitive damages. (Looney v. Superior 
Court (1993) 16 Cal.App.4th 521, 539-540.). A prima facie case or prima facie evidence is 
simply that on the face, without scrutiny or other competing evidence, it colorably appears to 
support the charge. The proposed amendment fails to preserve the clear and convincing 
evidentiary burden and, to the extent that it fails to do so, it is an incomplete codification of the 
evidentiary standards in Looney.  
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Likewise, Code of Civil Procedure section 425.16 (the “anti-SLAPP” statute)  was enacted to 
prevent plaintiffs from using lawsuits to abuse, harass, and silence individuals who exercised 
their constitutional rights to free speech. This statute provides invaluable protection to citizens, 
which can easily be emasculated by allowing a plaintiff’s retaliatory complaint to proceed if the 
plaintiff only needs to show a colorable prima facie case against the defendant, without specific 
preservation of the evidentiary standard. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure sections 425.16 and 425.13, to read as follows: 
 
§425.16 1 

(a) The Legislature finds and declares that there has been a disturbing increase in lawsuits 2 
brought primarily to chill the valid exercise of the constitutional rights of freedom of speech and 3 
petition for the redress of grievances. The Legislature finds and declares that it is in the public 4 
interest to encourage continued participation in matters of public significance, and that this 5 
participation should not be chilled through abuse of the judicial process. To this end, this section 6 
shall be construed broadly. 7 

(b) (1) A cause of action against a person arising from any act of that person in 8 
furtherance of the person’s right of petition or free speech under the United States Constitution 9 
or the California Constitution in connection with a public issue shall be subject to a special 10 
motion to strike, unless the court determines that the plaintiff has established that there is a 11 
probability that the plaintiff will prevail a prima facie case of liability on the claim.  As used 12 
herein, to establish a “prima facie case of liability” means the plaintiff must demonstrate that the 13 
complaint is both legally sufficient and supported by a sufficient prima facie showing of facts to 14 
sustain a favorable judgment if the evidence submitted by the plaintiff is credited.  This 15 
definition is intended to incorporate rather than to change existing case law. 16 

(2) In making its determination, the court shall consider the pleadings, and supporting 17 
and opposing affidavits stating the facts upon which the liability or defense is based. 18 

(3) If the court determines that the plaintiff has established a probability that he or she 19 
will prevail prima facie case of liability on the claim, neither that determination nor the fact of 20 
that determination shall be admissible in evidence at any later stage of the case, or in any 21 
subsequent action, and no burden of proof or degree of proof otherwise applicable shall be 22 
affected by that determination in any later stage of the case or in any subsequent proceeding. 23 

(c) (1) Except as provided in paragraph (2), in any action subject to subdivision (b), a 24 
prevailing defendant on a special motion to strike shall be entitled to recover his or her attorney’s 25 
fees and costs. If the court finds that a special motion to strike is frivolous or is solely intended to 26 
cause unnecessary delay, the court shall award costs and reasonable attorney’s fees to a plaintiff 27 
prevailing on the motion, pursuant to Section 128.5. 28 

(2) A defendant who prevails on a special motion to strike in an action subject to 29 
paragraph (1) shall not be entitled to attorney’s fees and costs if that cause of action is brought 30 
pursuant to Section 6259, 11130, 11130.3, 54960, or 54960.1 of the Government Code. Nothing 31 
in this paragraph shall be construed to prevent a prevailing defendant from recovering attorney’s 32 
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fees and costs pursuant to subdivision (d) of Section 6259, or Section 11130.5 or 54960.5, of the 33 
Government Code. 34 

(d) This section shall not apply to any enforcement action brought in the name of the 35 
people of the State of California by the Attorney General, district attorney, or city attorney, 36 
acting as a public prosecutor. 37 

(e) As used in this section, “act in furtherance of a person’s right of petition or free 38 
speech under the United States or California Constitution in connection with a public issue” 39 
includes: (1) any written or oral statement or writing made before a legislative, executive, or 40 
judicial proceeding, or any other official proceeding authorized by law, (2) any written or oral 41 
statement or writing made in connection with an issue under consideration or review by a 42 
legislative, executive, or judicial body, or any other official proceeding authorized by law, (3) 43 
any written or oral statement or writing made in a place open to the public or a public forum in 44 
connection with an issue of public interest, or (4) any other conduct in furtherance of the exercise 45 
of the constitutional right of petition or the constitutional right of free speech in connection with 46 
a public issue or an issue of public interest. 47 

(f) The special motion may be filed within 60 days of the service of the complaint or, in 48 
the court’s discretion, at any later time upon terms it deems proper. The motion shall be 49 
scheduled by the clerk of the court for a hearing not more than 30 days after the service of the 50 
motion unless the docket conditions of the court require a later hearing. 51 

(g) All discovery proceedings in the action shall be stayed upon the filing of a notice of 52 
motion made pursuant to this section. The stay of discovery shall remain in effect until notice of 53 
entry of the order ruling on the motion. The court, on noticed motion and for good cause shown, 54 
may order that specified discovery be conducted notwithstanding this subdivision. 55 

(h) For purposes of this section, “complaint” includes “cross-complaint” and “petition,” 56 
“plaintiff” includes “cross-complainant” and “petitioner,” and “defendant” includes “cross-57 
defendant” and “respondent.” 58 

(i) An order granting or denying a special motion to strike shall be appealable under 59 
Section 904.1. 60 

(j) (1) Any party who files a special motion to strike pursuant to this section, and any 61 
party who files an opposition to a special motion to strike, shall, promptly upon so filing, 62 
transmit to the Judicial Council, by e-mail or facsimile, a copy of the endorsed, filed caption 63 
page of the motion or opposition, a copy of any related notice of appeal or petition for a writ, and 64 
a conformed copy of any order issued pursuant to this section, including any order granting or 65 
denying a special motion to strike, discovery, or fees. 66 

(2) The Judicial Council shall maintain a public record of information transmitted 67 
pursuant to this subdivision for at least three years, and may store the information on microfilm 68 
or other appropriate electronic media. 69 

 70 
§425.13 71 

(a) In any action for damages arising out of the professional negligence of a health care 72 
provider, no claim for punitive damages shall be included in a complaint or other pleading unless 73 
the court enters an order allowing an amended pleading that includes a claim for punitive 74 
damages to be filed. The court may allow the filing of an amended pleading claiming punitive 75 
damages on a motion by the party seeking the amended pleading and on the basis of the 76 
supporting and opposing affidavits presented that the plaintiff has established that there is a 77 
substantial probability that the plaintiff will prevail a prima facie case of liability on the claim 78 
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pursuant to Section 3294 of the Civil Code. The court shall not grant a motion allowing the filing 79 
of an amended pleading that includes a claim for punitive damages if the motion for such an 80 
order is not filed within two years after the complaint or initial pleading is filed or not less than 81 
nine months before the date the matter is first set for trial, whichever is earlier.  As used herein, 82 
to establish a “prima facie case of liability” means the plaintiff must demonstrate that the 83 
complaint is both legally sufficient and supported by a sufficient prima facie showing of facts to 84 
sustain a favorable judgment if the evidence submitted by the plaintiff is credited.  This 85 
definition is intended to incorporate rather than to change existing case law. 86 

(b) For the purposes of this section, “health care provider” means any person licensed or 87 
certified pursuant to Division 2 (commencing with Section 500) of the Business and Professions 88 
Code, or licensed pursuant to the Osteopathic Initiative Act, or the Chiropractic Initiative Act, or 89 
licensed pursuant to Chapter 2.5 (commencing with Section 1440) of Division 2 of the Health 90 
and Safety Code; and any clinic, health dispensary, or health facility, licensed pursuant to 91 
Division 2 (commencing with Section 1200) of the Health and Safety Code, “Health care 92 
provider” includes the legal representatives of a health care provider. 93 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Contra Costa County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Various provisions of existing law provide for consequences upon a showing of a 
“probability that the plaintiff will prevail” on a claim.  For instance, this language is used in the 
statute defining the showing that is required to obtain a writ of attachment (CCP 488.220 (a)(2)), 
to maintain a lis pendens (CCP 405.32), to allege punitive damages against a healthcare provider 
(CCP 425.13), and to maintain a suit that a defendant establishes involves protected speech (CCP 
§ 425.16.)  However, in the first two examples, to establish probable validity means to establish 
that, after weighing the evidence submitted, the plaintiff will probably win the lawsuit.  On the 
other hand, in the latter two examples, courts have construed the requirement of establishing 
probable validity to mean only that the plaintiff must submit sufficient evidence to support a 
verdict in his favor if his evidence is credited, without being weighed against competing 
evidence.  When the same words are used in different statutes, they should, wherever possible, 
have the same meaning.  They should not serve as a trap for unknowledgeable lay persons or 
unwary attorneys.  Case law even states that the Legislature intends that the same language used 
in two different statutes means the same thing unless it expressly states otherwise.  (See Korbel 
v. Chou (1994) 27 Cal.App.4th 1427, 1431.)  The reader should not have to consult secondary 
sources to determine that language in a statue which appears to have a clear meaning based on 
how it is used in other statues, really means something else..  
 
The Solution:  In sections 425.16 and 425.16 the “probable validity” language should be 
abandoned in favor of the actual test that courts employ.  The definition of prima facie validity 
used here is taken from Taus v. Loftus (2007) 40 Cal.4th 683, 713-714.  In the medical 
malpractice context, existing case law equating probable validity to a prima face case of liability 
is represented by Looney v. Superior Court (1993) 16 Cal.App.4th 521.  However, Looney adds 
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additional gloss to the phrase, given the punitive damages context.  Therefore, the proposed 
amendment makes clear it is not meant to change, but rather to incorporate, existing case law.   
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jay Chafetz, 1839 Ygnacio Valley Road, 
#204, Walnut Creek, CA 94598, voice 925-899-8760, e-mail jaychafetz@jaychafetzlaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Jay Chafetz  
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RESOLUTION 06-10-2019 
 
DIGEST 
Anti-SLAPP: Repeals Reporting Requirement  
Amends Code of Civil Procedure section 425.16 to end the requirement that a copy of anti-
SLAPP motions to strike be transmitted to the Judicial Council.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 425.16 to end the requirement that a 
copy of anti-SLAPP motions to strike be transmitted to the Judicial Council. This resolution 
should be approved in principle because the reasons for the Judicial Council to receive and 
maintain anti-SLAPP motions are no longer relevant.  
 
When California enacted Code of Civil Procedure section 425.16 in 1992 to respond to the 
problem of “Strategic Lawsuits Against Public Participation” (“SLAPP”), the legislation was a 
novel experiment for which little experiential data existed. Therefore, the Legislature required 
that all anti-SLAPP motions be transmitted to and maintained by the Judicial Council.  (Code 
Civ. Proc., § 425.16, subd. (j).)  The purpose of the reporting requirements was to collect 
information to reflect on the frequency, history and impact of these motions, and related appeals, 
for evaluative and further rule-making import. (Sen. Com. on Judiciary, Concurrence Analysis 
on Asm. Bill No. 1675 (1999-2000 Reg. Sess.).)  
 
Since that time, a vast number of these motions have been filed and determined, along with a 
vast body of published appellate court decisions addressing these motions and the different 
circumstances in which they arise. Therefore, the fact-finding function by the Judicial Council 
regarding the need and/or effectiveness of anti-SLAPP motions is no longer required. Further, 
with the development of technology and electronic access to court records, having a depository 
for hard-copies of anti-SLAPP motions is superfluous and an unnecessary expense for 
California’s financially strapped judicial system.  The need and value from parties sending anti-
SLAPP motions to the Judicial Council for it to maintain copies of every anti-SLAPP motion 
initiated is no longer needed. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 425.16 to read as follows: 
 
§425.16 1 

(a) The Legislature finds and declares that there has been a disturbing increase in lawsuits 2 
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brought primarily to chill the valid exercise of the constitutional rights of freedom of speech and 3 
petition for the redress of grievances. The Legislature finds and declares that it is in the public 4 
interest to encourage continued participation in matters of public significance, and that this 5 
participation should not be chilled through abuse of the judicial process. To this end, this section 6 
shall be construed broadly. 7 

(b)(1) A cause of action against a person arising from any act of that person in 8 
furtherance of the person's right of petition or free speech under the United States Constitution or 9 
the California Constitution in connection with a public issue shall be subject to a special motion 10 
to strike, unless the court determines that the plaintiff has established that there is a probability 11 
that the plaintiff will prevail on the claim. 12 

(2) In making its determination, the court shall consider the pleadings, and supporting 13 
and opposing affidavits stating the facts upon which the liability or defense is based.  14 

(3) If the court determines that the plaintiff has established a probability that he or she 15 
will prevail on the claim, neither that determination nor the fact of that determination shall be 16 
admissible in evidence at any later stage of the case, or in any subsequent action, and no burden 17 
of proof or degree of proof otherwise applicable shall be affected by that determination in any 18 
later stage of the case or in any subsequent proceeding. 19 

(c)(1) Except as provided in paragraph (2), in any action subject to subdivision (b), a 20 
prevailing defendant on a special motion to strike shall be entitled to recover his or her attorney's 21 
fees and costs. If the court finds that a special motion to strike is frivolous or is solely intended to 22 
cause unnecessary delay, the court shall award costs and reasonable attorney's fees to a plaintiff 23 
prevailing on the motion, pursuant to Section 128.5. 24 

(2) A defendant who prevails on a special motion to strike in an action subject to 25 
paragraph (1) shall not be entitled to attorney's fees and costs if that cause of action is brought 26 
pursuant to Section 6259, 11130, 11130.3, 54960, or 54960.1 of the Government Code. Nothing 27 
in this paragraph shall be construed to prevent a prevailing defendant from recovering attorney's 28 
fees and costs pursuant to subdivision (d) of Section 6259, or Section 11130.5 or 54960.5, of the 29 
Government Code. 30 

(d) This section shall not apply to any enforcement action brought in the name of the 31 
people of the State of California by the Attorney General, district attorney, or city attorney, 32 
acting as a public prosecutor. 33 

(e) As used in this section, “act in furtherance of a person's right of petition or free speech 34 
under the United States or California Constitution in connection with a public issue” includes: 35 
(1) any written or oral statement or writing made before a legislative, executive, or judicial 36 
proceeding, or any other official proceeding authorized by law, (2) any written or oral statement 37 
or writing made in connection with an issue under consideration or review by a legislative, 38 
executive, or judicial body, or any other official proceeding authorized by law, (3) any written or 39 
oral statement or writing made in a place open to the public or a public forum in connection with 40 
an issue of public interest, or (4) any other conduct in furtherance of the exercise of the 41 
constitutional right of petition or the constitutional right of free speech in connection with a 42 
public issue or an issue of public interest. 43 

(f) The special motion may be filed within 60 days of the service of the complaint or, in 44 
the court's discretion, at any later time upon terms it deems proper. The motion shall be 45 
scheduled by the clerk of the court for a hearing not more than 30 days after the service of the 46 
motion unless the docket conditions of the court require a later hearing. 47 

(g) All discovery proceedings in the action shall be stayed upon the filing of a notice of 48 
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motion made pursuant to this section. The stay of discovery shall remain in effect until notice of 49 
entry of the order ruling on the motion. The court, on noticed motion and for good cause shown, 50 
may order that specified discovery be conducted notwithstanding this subdivision. 51 

(h) For purposes of this section, “complaint” includes “cross-complaint” and “petition,” 52 
“plaintiff” includes “cross-complainant” and “petitioner,” and “defendant” includes “cross-53 
defendant” and “respondent.” 54 

(i) An order granting or denying a special motion to strike shall be appealable under 55 
Section 904.1. 56 

(j)(1) Any party who files a special motion to strike pursuant to this section, and any 57 
party who files an opposition to a special motion to strike, shall, promptly upon so filing, 58 
transmit to the Judicial Council, by email or facsimile, a copy of the endorsed, filed caption page 59 
of the motion or opposition, a copy of any related notice of appeal or petition for a writ, and a 60 
conformed copy of any order issued pursuant to this section, including any order granting or 61 
denying a special motion to strike, discovery, or fees. 62 

(2) The Judicial Council shall maintain a public record of information transmitted 63 
pursuant to this subdivision for at least three years, and may store the information on microfilm 64 
or other appropriate electronic media. 65 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem: Code of Civil Procedure section 425.16 was enacted in 1992 for the purpose of 
discouraging litigation that interferes with free speech rights.  Because it was then a new 
procedure, the legislature included subdivision (j), requiring litigants to report related motion 
activity to the Judicial Council and giving it reporting and record keeping responsibilities related 
to such motion. The reporting requirements were expanded in 1999 based on the argument of 
necessity for evaluation of the effectiveness of the Special Motion to Strike process. Subdivision 
(j) includes no sanction for anyone who fails to comply with this reporting process.  It is now 
2019, and the Special Motion to Strike process has been thoroughly examined by the courts.   
For example, as of January 4, 2019, the WestLaw database reflects 4,577 appellate cases in 
which section 425.16 is cited.   
       
The Solution: This resolution would eliminate the reporting and record maintenance 
requirements, and thereby avoid unnecessary effort by conscientious attorneys and the 
concomitant unnecessary costs to them and/or their clients and/or the Judicial Council. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.   
 
CURRENT OR RELATED LEGISLATION 
None known.        
 
 

185 of 506



 

06-10-2019 Page 4 of 4 
 

AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, Post Office Box 1826, 
Carlsbad, CA   92018, marnew@sbcglobal.net, (760) 434-6787 
 
RESPONSIBLE FLOOR DELEGATE: K. Martin White 
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RESOLUTION 06-11-2019 
 
DIGEST 
Correction to Omit Reference to Outdated Code of Civil Procedure Section 
Amends Code of Civil Procedure section 430.10 to delete the reference to section 411.36. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 430.10 to delete the reference to section 
411.36.  This resolution should be approved in principle because Code of Civil Procedure section 
411.36 was repealed on January 1, 1997, by its own terms. 
 
Former section 411.36 governed certificates to be filed in occupational negligence actions by 
common interest development associations against contractors. As section 411.36 has been 
repealed, this resolution appropriately deletes an unnecessary requirement under Code of Civil 
Procedure section 430.10. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 430.10, to read as follows: 
 
§430.10 1 
 The party against whom a complaint or cross-complaint has been filed may object, by 2 
demurrer or answer as provided in Section 430.30, to the pleading on any one or more of the 3 
following grounds: 4 
 (a) The court has no jurisdiction of the subject of the cause of action alleged in the 5 
pleading. 6 
 (b) The person who filed the pleading does not have the legal capacity to sue. 7 
 (c) There is another action pending between the same parties on the same cause of action. 8 
 (d) There is a defect of misjoinder of parties. 9 
 (e) The pleading does not state facts sufficient to constitute a cause of action. 10 
 (f) The pleading in uncertain. As used in this subdivision, “uncertain” includes 11 
ambiguous and unintelligible. 12 
 (g) In an action founded upon a contract, it cannot be ascertained from the pleading 13 
whether the contract is written, is oral, or is implied by conduct. 14 
 (h) No certificate was filed as required by Section 411.35. 15 
 (i) No certificate was filed was required by Section 411.36.16 
 

 (Proposed new language underlined; language to be deleted stricken) 
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PROPONENT:  Probate Attorneys of San Diego 
 
STATEMENT OF REASONS 
 
The Problem: Section 430.10 of the Code of Civil Procedure presently cites to another Section of 
the Code of Civil Procedure that has been repealed.  
 
The Solution: Legislation to amend Section 430.10 to omit outdated citation.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Hilary J. Vrem, 1550 Hotel Circle North, 
Suite 300, San Diego, CA 92108-2911, voice 619-696-7066, fax 619-696-6907, e-mail 
hilary@bjjlaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Hilary J. Vrem  
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RESOLUTION 06-12-2019 
 
DIGEST 
Demurrers: Limit Demurrers to Claims Against Demurring Party 
Amends Code of Civil Procedure section 430.50 to limit demurrers to causes of action filed 
against the demurring party.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History:  
No similar resolutions found.  
 
Reasons:  
This resolution amends Code of Civil Procedure section 430.50 to limit demurrers to causes of 
action filed against the demurring party. This resolution should be disapproved because it will 
result in the filing of multiple demurrers rather than allowing issues of law to be determined in a 
single filing.  
 
Current law does not specify whether a party can demur to a cause of action not asserted against 
that party. (See Code Civ. Proc., § 430.50.)  In a multi-defendant case, a defendant may file a 
demurrer to causes of actions not asserted against them.  (See Code Civ. Proc., § 430.50.) The 
Statement of Reasons asserts that this results in unnecessary work for litigants and the courts. 
However, the opposite is likely the case. Under current law, pleadings may be challenged in a 
single demurrer, helping streamline the litigation. This resolution would potentially require each 
defendant to file his or her own demurrer. The result would be that the number of demurrers 
would multiply, creating more work and raise the costs of litigation for all the litigants and the 
courts.   
 
Furthermore, one purpose of a demurrer is to clean up the pleadings early in the process in order 
to avoid expensive discovery and litigation regarding causes of action that are not viable as a 
matter of law.  This proposal could curtail that purpose. 
 
Additionally, the party filing the demurrer may suffer a delay in setting trial when other parties 
are litigating causes of action that are not viable and would not lead to a recovery. Much the 
same result can be achieved later in the proceedings by a motion for judgment on the pleadings 
or motion for summary judgment.       

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 430.50 to read as follows:  
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§430.50 1 
(a) A demurrer to a complaint or cross-complaint may be taken to the whole complaint or 2 

cross-complaint or to any of the causes of action stated therein against the demurring party. 3 
(b) A demurrer to an answer may be taken to the whole answer or to any one or more of 4 

the several defenses set up in the answer.5 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County. 
  
STATEMENT OF REASONS 
 
The Problem:  Under current law, it is unclear whether a party can demurrer to a cause of action 
not asserted against that party.  In a multi-defendant case, there have been demurrers (especially 
when joint demurrers are filed by multiple defendants) filed by defendants against causes of 
action not asserted against them.  This causes unnecessary work by the litigants and the courts. 
 
The Solution: This resolution provides that a party can only demurrer to causes of action that is 
asserted against the demurring party.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.   
 
CURRENT OR RELATED LEGISLATION 
None Known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Melissa L. Bustarde, Esq., Branfman 
Mayfield Bustarde Reichenthal LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075; 
(858) 793-8090; melissa@bmbr.com . 
 
RESPONSIBLE FLOOR DELEGATE:  Melissa L. Bustarde, Esq. 
 
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 

SCBA 
 
Resolution 06-12-2019 attempts to prevent a defendant from demurring to causes of 

action in which that defendant was not named.  This resolution should be disapproved because it 
does not increase clarity in the law and will result in increased burden on the parties. First, it is 
unclear what effect the resolution would have upon a defendant’s ability to file a demurrer to the 
entire complaint where that party is not named in every cause of action. Thus, while there may 
be a fatal defect to the entire action, if the moving defendant is not named in every cause of 
action, they may be foreclosed from disposing of the entire action via demurrer.  Second, 
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limiting the ability of a party to raise defects to the entire action or portions thereof, even where 
those causes of action are not directly pled against the moving defendant, increases the costs to 
the parties and the courts. This is because the means of early resolution of the action by demurrer 
would be unavailable because the moving defendant was not named in one or more of the causes 
of action. This is particularly troublesome where the moving defendant might face liability via 
indemnity for the remaining causes of action in which the moving defendant was not named, or 
where the moving defendant could be subsequently named in the remaining causes of action 
through an amended complaint. Third, recent changes in the Code of Civil Procedure requiring 
the demurring defendant to meet and confer prior to filing a demurrer and the potential of 
sanctions under CCP 128.5 and 128.7 should limit frivolous demurrers.  
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RESOLUTION 07-01-2019 
 
DIGEST 
Landlord-Tenant: Allergy Exception to Residential Service Dog Accommodation Requirement 
Amends Civil Code section 54.1 and California Code of Regulations, title 2, section 11065 to 
exempt landlords from service dog accommodations when tenant has a documented allergy.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 54.1 and Californian Code of Regulations, title 2, 
section 11065 to exempt landlords from service dog accommodations when tenant has a 
documented allergy. This resolution should be disapproved because it does not sufficiently 
define primary residence and does not address situations where an existing tenant acquires a 
service animal after a tenant with allergies moves into the complex. 
 
Current law ensures that disabled persons have equal access to housing accommodations, by 
prohibiting landlords from refusing to lease a “housing accommodation” to a tenant because that 
tenant uses a service dog, guide dog, or signal dog.  (Civ. Code, § 54.1, subd. (b)(6)(A).)  Civil 
Code section 54.1, subdivision (b)(2) already allows exclusion as to “any single family residence 
the occupants of which rent, lease, or furnish for compensation not more than one room in the 
residence.” 
 
This resolution would carve out an exception to that prohibition by allowing a landlord to refuse 
to rent a “housing accommodation” to an individual who uses a service dog, guide dog, or signal 
dog, if the housing accommodation is “a portion of a primary residence and a resident has a 
medically-documented allergy to dogs.” 
 
The language proposed in this resolution, as lawful grounds for denying housing to disabled 
persons, is vague in that it does not sufficiently define “primary residence.” It is not clear 
whether the exclusion of service animals would apply to all units in a multi-unit apartment 
complex where a single resident in one unit has an allergy to the animal. It also does not address 
situations where a service animal is subsequently acquired by an existing resident.   
 
The resolution’s proposed revision to California Code of Regulations, title 2, section 11065, 
which defines “reasonable accommodations,” uses the same language proposed for Civil Code 
section 54.1, and therefore is similarly vague and over-broad.  
 
The question of whether a medically-documented allergy of an existing resident of a residential 
unit of a multi-unit complex should “trump” the protected right of a prospective tenant with a 
disability and a service animal to obtain access a place to live, is one that should be considered. 
However, as worded, the resolution does not clearly address or resolve that issue. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 54.1 and that the administrative agency amend California 
Code of Regulations Title 2, Division 4.1, Chapter 5, Subchapter 2, Article 9, Section 11065, to 
read as follows: 
 
§54.1  1 

(a) (1) Individuals with disabilities shall be entitled to full and equal access, as other 2 
members of the general public, to accommodations, advantages, facilities, medical facilities, 3 
including hospitals, clinics, and physicians’ offices, and privileges of all common carriers, 4 
airplanes, motor vehicles, railroad trains, motorbuses, streetcars, boats, or any other public 5 
conveyances or modes of transportation (whether private, public, franchised, licensed, 6 
contracted, or otherwise provided), telephone facilities, adoption agencies, private schools, 7 
hotels, lodging places, places of public accommodation, amusement, or resort, and other places 8 
to which the general public is invited, subject only to the conditions and limitations established 9 
by law, or state or federal regulation, and applicable alike to all persons. 10 

(2) As used in this section, “telephone facilities” means tariff items and other equipment 11 
and services that have been approved by the Public Utilities Commission to be used by 12 
individuals with disabilities in a manner feasible and compatible with the existing telephone 13 
network provided by the telephone companies. 14 

(3) “Full and equal access,” for purposes of this section in its application to 15 
transportation, means access that meets the standards of Titles II and III of the Americans with 16 
Disabilities Act of 1990 (Public Law 101-336) and federal regulations adopted pursuant thereto, 17 
except that, if the laws of this state prescribe higher standards, it shall mean access that meets 18 
those higher standards. 19 

(b) (1) Individuals with disabilities shall be entitled to full and equal access, as other 20 
members of the general public, to all housing accommodations offered for rent, lease, or 21 
compensation in this state, subject to the conditions and limitations established by law, or state or 22 
federal regulation, and applicable alike to all persons. 23 

(2) “Housing accommodations” means any real property, or portion of real property, that 24 
is used or occupied, or is intended, arranged, or designed to be used or occupied, as the home, 25 
residence, or sleeping place of one or more human beings, but shall not include any 26 
accommodations included within subdivision (a) or any single-family residence the occupants of 27 
which rent, lease, or furnish for compensation not more than one room in the residence. 28 

(3) (A) A person renting, leasing, or otherwise providing real property for compensation 29 
shall not refuse to permit an individual with a disability, at that person’s expense, to make 30 
reasonable modifications of the existing rented premises if the modifications are necessary to 31 
afford the person full enjoyment of the premises. However, any modifications under this 32 
paragraph may be conditioned on the disabled tenant entering into an agreement to restore the 33 
interior of the premises to the condition existing before the modifications. No additional security 34 
may be required on account of an election to make modifications to the rented premises under 35 
this paragraph, but the lessor and tenant may negotiate, as part of the agreement to restore the 36 
premises, a provision requiring the disabled tenant to pay an amount into an escrow account, not 37 
to exceed a reasonable estimate of the cost of restoring the premises. 38 

193 of 506



 

07-01-2019 Page 3 of 6 
 

(B) A person renting, leasing, or otherwise providing real property for compensation shall 39 
not refuse to make reasonable accommodations in rules, policies, practices, or services, when 40 
those accommodations may be necessary to afford individuals with a disability equal opportunity 41 
to use and enjoy the premises. 42 

(4) This subdivision does not require a person renting, leasing, or providing for 43 
compensation real property to modify his or her property in any way or provide a higher degree 44 
of care for an individual with a disability than for an individual who is not disabled. 45 

(5) Except as provided in paragraph (6), this part does not require a person renting, 46 
leasing, or providing for compensation real property, if that person refuses to accept tenants who 47 
have dogs, to accept as a tenant an individual with a disability who has a dog. 48 

(6) (A) It shall be deemed a denial of equal access to housing accommodations within the 49 
meaning of this subdivision for a person, firm, or corporation to refuse to lease or rent housing 50 
accommodations to an individual who is blind or visually impaired on the basis that the 51 
individual uses the services of a guide dog, an individual who is deaf or hard of hearing on the 52 
basis that the individual uses the services of a signal dog, or to an individual with any other 53 
disability on the basis that the individual uses the services of a service dog, or to refuse to permit 54 
such an individual who is blind or visually impaired to keep a guide dog, an individual who is 55 
deaf or hard of hearing to keep a signal dog, or an individual with any other disability to keep a 56 
service dog on the premises. 57 

(B) Except in the normal performance of duty as a mobility or signal aid, this paragraph 58 
does not prevent the owner of a housing accommodation from establishing terms in a lease or 59 
rental agreement that reasonably regulate the presence of guide dogs, signal dogs, or service dogs 60 
on the premises of a housing accommodation, nor does this paragraph relieve a tenant from any 61 
liability otherwise imposed by law for real and personal property damages caused by such a dog 62 
when proof of the damage exists. 63 

(C) (i) As used in this subdivision, “guide dog” means a guide dog that was trained by a 64 
person licensed under Chapter 9.5 (commencing with Section 7200) of Division 3 of the 65 
Business and Professions Code or as defined in the regulations implementing Title III of the 66 
Americans with Disabilities Act of 1990 (Public Law 101-336). 67 

(ii) As used in this subdivision, “signal dog” means a dog trained to alert an individual 68 
who is deaf or hard of hearing to intruders or sounds. 69 

(iii) As used in this subdivision, “service dog” means a dog individually trained to the 70 
requirements of the individual with a disability, including, but not limited to, minimal protection 71 
work, rescue work, pulling a wheelchair, or fetching dropped items. 72 

(D) Notwithstanding this or any other subdivision, it shall not be deemed a denial of 73 
equal access to housing accommodations for a person, firm, or corporation to refuse to lease or 74 
rent housing accommodations on the basis that the individual uses a guide dog, signal dog, or 75 
service dog when the housing accommodations in question are a portion of a primary residence 76 
and a resident has a medically-documented allergy to dogs.  77 

(7) It shall be deemed a denial of equal access to housing accommodations within the 78 
meaning of this subdivision for a person, firm, or corporation to refuse to lease or rent housing 79 
accommodations to an individual who is blind or visually impaired, an individual who is deaf or 80 
hard of hearing, or other individual with a disability on the basis that the individual with a 81 
disability is partially or wholly dependent upon the income of his or her spouse, if the spouse is a 82 
party to the lease or rental agreement. This subdivision does not prohibit a lessor or landlord 83 
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from considering the aggregate financial status of an individual with a disability and his or her 84 
spouse. 85 

(c) Visually impaired or blind persons and persons licensed to train guide dogs for 86 
individuals who are visually impaired or blind pursuant to Chapter 9.5 (commencing with 87 
Section 7200) of Division 3 of the Business and Professions Code or guide dogs as defined in the 88 
regulations implementing Title III of the Americans with Disabilities Act of 1990 (Public Law 89 
101-336), and persons who are deaf or hard of hearing and persons authorized to train signal 90 
dogs for individuals who are deaf or hard of hearing, and other individuals with a disability and 91 
persons authorized to train service dogs for individuals with a disability, may take dogs, for the 92 
purpose of training them as guide dogs, signal dogs, or service dogs in any of the places 93 
specified in subdivisions (a) and (b). These persons shall ensure that the dog is on a leash and 94 
tagged as a guide dog, signal dog, or service dog by identification tag issued by the county clerk, 95 
animal control department, or other agency, as authorized by Chapter 3.5 (commencing with 96 
Section 30850) of Division 14 of the Food and Agricultural Code. In addition, the person shall be 97 
liable for any provable damage done to the premises or facilities by his or her dog. 98 

(d) A violation of the right of an individual under the Americans with Disabilities Act of 99 
1990 (Public Law 101-336) also constitutes a violation of this section, and this section does not 100 
limit the access of any person in violation of that act. 101 

(e) This section does not preclude the requirement of the showing of a license plate or 102 
disabled placard when required by enforcement units enforcing disabled persons parking 103 
violations pursuant to Sections 22507.8 and 22511.8 of the Vehicle Code. 104 
 105 
2 CCR §11065 106 

As used in this article, the following definitions apply: 107 
[subdivisions (a) through (o) remain unchanged] 108 
(p) “Reasonable accommodation” is: 109 
(1) modifications or adjustments that are: 110 
(A) effective in enabling an applicant with a disability to have an equal opportunity to be 111 

considered for a desired job, or 112 
(B) effective in enabling an employee to perform the essential functions of the job the 113 

employee holds or desires, or 114 
(C) effective in enabling an employee with a disability to enjoy equivalent benefits and 115 

privileges of employment as are enjoyed by similarly situated employees without disabilities. 116 
(2) Examples of Reasonable Accommodation. Reasonable accommodation may include, 117 

but are not limited to, such measures as: 118 
(A) Making existing facilities used by applicants and employees readily accessible to and 119 

usable by individuals with disabilities. This may include, but is not limited to, providing 120 
accessible break rooms, restrooms, training rooms, or reserved parking places; acquiring or 121 
modifying furniture, equipment or devices; or making other similar adjustments in the work 122 
environment; 123 

(B) Allowing applicants or employees to bring assistive animals to the work site; 124 
(C) Transferring an employee to a more accessible worksite; 125 
(D) Providing assistive aids and services such as qualified readers or interpreters to an 126 

applicant or employee; 127 
(E) Job Restructuring. This may include, but is not limited to, reallocation or 128 

redistribution of non-essential job functions in a job with multiple responsibilities; 129 
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(F) Providing a part-time or modified work schedule; 130 
(G) Permitting an alteration of when and/or how an essential function is performed; 131 
(H) Providing an adjustment or modification of examinations, training materials or 132 

policies; 133 
(I) Modifying an employer policy; 134 
(J) Modifying supervisory methods (e.g., dividing complex tasks into smaller parts); 135 
(K) Providing additional training; 136 
(L) Permitting an employee to work from home; 137 
(M) Providing a paid or unpaid leave for treatment and recovery, consistent with section 138 

11068(c); 139 
(N) Providing a reassignment to a vacant position, consistent with section 11068(d); and 140 
(O) other similar accommodations. 141 
(3) “Reasonable accommodation” shall not be construed to prohibit a person, firm, or 142 

corporation from refusing to allow an animal in a residential dwelling unit that qualifies as a 143 
primary residence of the landlord or another person, and a resident has a medically-documented 144 
allergy to the animal.  145 

[subdivisions (q) and (r) remain unchanged] 146 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: The legal requirement for landlords to allow accommodations for those with 
disabilities who need them is generally good and necessary. A problem can occur, however, 
when one person’s accommodations are a physical threat to another person. Such is the case with 
requiring a landlord to allow a service animal on his or her primary residence when someone 
who lives there is allergic. 
 
When someone with an allergy is renting out a portion of their primary residence and is faced 
with a prospective tenant who needs a service animal, the person currently has three options: (1) 
accept that prospective tenant, and risk having constant red itchy eyes, coughing and wheezing, 
runny nose, sneezing, skin reactions, or hives; (2) deny that prospective tenant and risk lawsuits; 
or (3) take the offer off the market and not allow anyone to rent it. People should be able to 
prohibit things in their home that they are allergic to without risking a lawsuit or having to shut 
down.    
 
The Solution: This resolution allows those who are renting out a portion of their primary 
residence to not let animals on their property if a resident has a medically-documented allergy. 
This narrow exception ensures that those with allergies to an animal are allowed to prohibit that 
animal in their primary residence. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
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CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 PMB 231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin 
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RESOLUTION 07-02-2019 
 
DIGEST 
Landlord-Tenant: Creation of a Pet Security Deposit  
Amends Civil Code section 1950.5 to allow landlords to collect a separate pet security deposit in 
addition to a security deposit.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 1950.5 to allow landlords to collect a separate pet 
security deposit in addition to a security deposit. This resolution should be disapproved because 
the law already provides for a reasonable security deposit, which may be used upon termination 
of the lease to clean the premises or to repair damage, regardless of the cause.  
 
Current law allows a landlord to collect a security deposit which may be applied toward (1) 
compensation for the tenant’s non-payment of rent; (2) the repair of damages to the premises, 
exclusive of ordinary wear and tear caused by the tenant or by a guest or licensee of the tenant; 
(3) cleaning of the premises necessary to return the unit to the same level of cleanliness that 
existed at the inception of the tenancy; (4) to remedy future defaults by the tenant under the 
rental agreement to restore, replace, or return personal property or appurtenances, exclusive of 
ordinary wear and tear. (Code Civ. Proc., § 1950.5, subd. (b).) The amount of the security 
deposit may not exceed two months’ rent for an unfurnished residential unit, and three months’ 
rent for a furnished residential unit. (Code Civ. Proc., § 1950.5, subd. (c).) A tenant may be 
charged an additional security deposit amount for a waterbed, not to exceed one-half of one 
month’s rent. (Code Civ. Proc., § 1940.5 subd. (g).) Therefore, landlords can already require 
deposits that would protect them from damage caused by pets.  
 
Determining whether damage is attributable solely to a pet may prove difficult if not contentious. 
Allowing for a separate “pet security deposit” would likely lead to disputes and litigation over 
whether damage was caused entirely or in part by a pet and create questions regarding whether 
reimbursement for damage should be subject to forfeiture of pet security deposit or the normal 
security deposit. Further, it is not clear what limits, if any, would exist regarding the amount of 
security deposit that could be charged for a pet, or what types of pets would be subject to a 
security deposit.  
 
Under current law, a security deposit covers damage to premises which occurs during the 
tenancy, regardless of proof of a specific causal attribution. (Code Civ. Proc., § 1950.5, subd. 
(b).) The security deposit already provides a reasonable reserve for the landlord to collect and 
hold upfront, covering risks and exigencies of loss occasioned by the rental, whatever they may 
be or their cause.  
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Civil Code section 1950.5, to read as follows: 
 
§1950.5  1 

(a) This section applies to security for a rental agreement for residential property that is 2 
used as the dwelling of the tenant. 3 

(b) As used in this section, “security” means any payment, fee, deposit, or charge, 4 
including, but not limited to, any payment, fee, deposit, or charge, except as provided in Section 5 
1950.6, that is imposed at the beginning of the tenancy to be used to reimburse the landlord for 6 
costs associated with processing a new tenant or that is imposed as an advance payment of rent, 7 
used or to be used for any purpose, including, but not limited to, any of the following: 8 

(1) The compensation of a landlord for a tenant’s default in the payment of rent. 9 
(2) The repair of damages to the premises, exclusive of ordinary wear and tear, caused by 10 

the tenant or by a guest or licensee of the tenant. 11 
(3) The cleaning of the premises upon termination of the tenancy necessary to return the 12 

unit to the same level of cleanliness it was in at the inception of the tenancy. The amendments to 13 
this paragraph enacted by the act adding this sentence shall apply only to tenancies for which the 14 
tenant’s right to occupy begins after January 1, 2003. 15 

(4) To remedy future defaults by the tenant in any obligation under the rental agreement 16 
to restore, replace, or return personal property or appurtenances, exclusive of ordinary wear and 17 
tear, if the security deposit is authorized to be applied thereto by the rental agreement. 18 

(c) A landlord may not demand or receive security, however denominated, in an amount 19 
or value in excess of an amount equal to two months’ rent, in the case of unfurnished residential 20 
property, and an amount equal to three months’ rent, in the case of furnished residential property, 21 
in addition to any rent for the first month paid on or before initial occupancy. 22 

This subdivision does not prohibit an advance payment of not less than six months’ rent 23 
if the term of the lease is six months or longer. 24 

This subdivision does not preclude a landlord and a tenant from entering into a mutual 25 
agreement for the landlord, at the request of the tenant and for a specified fee or charge, to make 26 
structural, decorative, furnishing, or other similar alterations, if the alterations are other than 27 
cleaning or repairing for which the landlord may charge the previous tenant as provided by 28 
subdivision (e). 29 

(d) A landlord may demand and receive pet security in addition to the securities provided 30 
in subdivision (c), to be based upon the type of each pet and the size of each pet and subject to 31 
the exclusions in Civil Code section 54.2.  As used in this subdivision, “pet security” means any 32 
payment, fee, deposit, or charge that is imposed at the beginning of the tenancy to be used to 33 
reimburse the landlord for costs associated with any of the following: 34 

(1) The repair of damages to the premises, exclusive of ordinary wear and tear, caused by 35 
the pet. 36 

(2) The cleaning of the premises upon termination of the tenancy necessary to return the 37 
unit to the same level of cleanliness it was in at the inception. 38 

(d)(e) Any security shall be held by the landlord for the tenant who is party to the lease or 39 
agreement. The claim of a tenant to the security shall be prior to the claim of any creditor of the 40 
landlord. 41 
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(e)(f) The landlord may claim of the security only those amounts as are reasonably 42 
necessary for the purposes specified in subdivision (b). The landlord may not assert a claim 43 
against the tenant or the security for damages to the premises or any defective conditions that 44 
preexisted the tenancy, for ordinary wear and tear or the effects thereof, whether the wear and 45 
tear preexisted the tenancy or occurred during the tenancy, or for the cumulative effects of 46 
ordinary wear and tear occurring during any one or more tenancies. 47 

(f)(g) (1) Within a reasonable time after notification of either party’s intention to 48 
terminate the tenancy, or before the end of the lease term, the landlord shall notify the tenant in 49 
writing of his or her option to request an initial inspection and of his or her right to be present at 50 
the inspection. The requirements of this subdivision do not apply when the tenancy is terminated 51 
pursuant to subdivision (2), (3), or (4) of Section 1161 of the Code of Civil Procedure. At a 52 
reasonable time, but no earlier than two weeks before the termination or the end of lease date, the 53 
landlord, or an agent of the landlord, shall, upon the request of the tenant, make an initial 54 
inspection of the premises prior to any final inspection the landlord makes after the tenant has 55 
vacated the premises. The purpose of the initial inspection shall be to allow the tenant an 56 
opportunity to remedy identified deficiencies, in a manner consistent with the rights and 57 
obligations of the parties under the rental agreement, in order to avoid deductions from the 58 
security. If a tenant chooses not to request an initial inspection, the duties of the landlord under 59 
this subdivision are discharged. If an inspection is requested, the parties shall attempt to schedule 60 
the inspection at a mutually acceptable date and time. The landlord shall give at least 48 hours’ 61 
prior written notice of the date and time of the inspection if either a mutual time is agreed upon, 62 
or if a mutually agreed time cannot be scheduled but the tenant still wishes an inspection. The 63 
tenant and landlord may agree to forgo the 48-hour prior written notice by both signing a written 64 
waiver. The landlord shall proceed with the inspection whether the tenant is present or not, 65 
unless the tenant previously withdrew his or her request for the inspection. Written notice by the 66 
landlord shall contain, in substantially the same form, the following: 67 

“State law permits former tenants to reclaim abandoned personal property left at the 68 
former address of the tenant, subject to certain conditions. You may or may not be able to 69 
reclaim property without incurring additional costs, depending on the cost of storing the property 70 
and the length of time before it is reclaimed. In general, these costs will be lower the sooner you 71 
contact your former landlord after being notified that property belonging to you was left behind 72 
after you moved out.” 73 

(2) Based on the inspection, the landlord shall give the tenant an itemized statement 74 
specifying repairs or cleanings that are proposed to be the basis of any deductions from the 75 
security the landlord intends to make pursuant to paragraphs (1) to (4), inclusive, of subdivision 76 
(b). This statement shall also include the texts of paragraphs (1) to (4), inclusive, of subdivision 77 
(b). The statement shall be given to the tenant, if the tenant is present for the inspection, or shall 78 
be left inside the premises. 79 

(3) The tenant shall have the opportunity during the period following the initial 80 
inspection until termination of the tenancy to remedy identified deficiencies, in a manner 81 
consistent with the rights and obligations of the parties under the rental agreement, in order to 82 
avoid deductions from the security. 83 

(4) Nothing in this subdivision shall prevent a landlord from using the security for 84 
deductions itemized in the statement provided for in paragraph (2) that were not cured by the 85 
tenant so long as the deductions are for damages authorized by this section. 86 
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(5) Nothing in this subdivision shall prevent a landlord from using the security for any 87 
purpose specified in paragraphs (1) to (4), inclusive, of subdivision (b) that occurs between 88 
completion of the initial inspection and termination of the tenancy or was not identified during 89 
the initial inspection due to the presence of a tenant’s possessions. 90 

(g)(1) No later than 21 calendar days after the tenant has vacated the premises, but not 91 
earlier than the time that either the landlord or the tenant provides a notice to terminate the 92 
tenancy under Section 1946 or 1946.1, Section 1161 of the Code of Civil Procedure, or not 93 
earlier than 60 calendar days prior to the expiration of a fixed-term lease, the landlord shall 94 
furnish the tenant, by personal delivery or by first-class mail, postage prepaid, a copy of an 95 
itemized statement indicating the basis for, and the amount of, any security received and the 96 
disposition of the security, and shall return any remaining portion of the security to the tenant. 97 
After either the landlord or the tenant provides notice to terminate the tenancy, the landlord and 98 
tenant may mutually agree to have the landlord deposit any remaining portion of the security 99 
deposit electronically to a bank account or other financial institution designated by the tenant. 100 
After either the landlord or the tenant provides notice to terminate the tenancy, the landlord and 101 
the tenant may also agree to have the landlord provide a copy of the itemized statement along 102 
with the copies required by paragraph (2) to an email account provided by the tenant. 103 

(2) Along with the itemized statement, the landlord shall also include copies of 104 
documents showing charges incurred and deducted by the landlord to repair or clean the 105 
premises, as follows: 106 

(A) If the landlord or landlord’s employee did the work, the itemized statement shall 107 
reasonably describe the work performed. The itemized statement shall include the time spent and 108 
the reasonable hourly rate charged. 109 

(B) If the landlord or landlord’s employee did not do the work, the landlord shall provide 110 
the tenant a copy of the bill, invoice, or receipt supplied by the person or entity performing the 111 
work. The itemized statement shall provide the tenant with the name, address, and telephone 112 
number of the person or entity, if the bill, invoice, or receipt does not include that information. 113 

(C) If a deduction is made for materials or supplies, the landlord shall provide a copy of 114 
the bill, invoice, or receipt. If a particular material or supply item is purchased by the landlord on 115 
an ongoing basis, the landlord may document the cost of the item by providing a copy of a bill, 116 
invoice, receipt, vendor price list, or other vendor document that reasonably documents the cost 117 
of the item used in the repair or cleaning of the unit. 118 

(3) If a repair to be done by the landlord or the landlord’s employee cannot reasonably be 119 
completed within 21 calendar days after the tenant has vacated the premises, or if the documents 120 
from a person or entity providing services, materials, or supplies are not in the landlord’s 121 
possession within 21 calendar days after the tenant has vacated the premises, the landlord may 122 
deduct the amount of a good faith estimate of the charges that will be incurred and provide that 123 
estimate with the itemized statement. If the reason for the estimate is because the documents 124 
from a person or entity providing services, materials, or supplies are not in the landlord’s 125 
possession, the itemized statement shall include the name, address, and telephone number of the 126 
person or entity. Within 14 calendar days of completing the repair or receiving the 127 
documentation, the landlord shall complete the requirements in paragraphs (1) and (2) in the 128 
manner specified. 129 

(4) The landlord need not comply with paragraph (2) or (3) if either of the following 130 
applies: 131 
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(A) The deductions for repairs and cleaning together do not exceed one hundred twenty-132 
five dollars ($125). 133 

(B) The tenant waived the rights specified in paragraphs (2) and (3). The waiver shall 134 
only be effective if it is signed by the tenant at the same time or after a notice to terminate a 135 
tenancy under Section 1946 or 1946.1 has been given, a notice under Section 1161 of the Code 136 
of Civil Procedure has been given, or no earlier than 60 calendar days prior to the expiration of a 137 
fixed-term lease. The waiver shall substantially include the text of paragraph (2). 138 

(5) Notwithstanding paragraph (4), the landlord shall comply with paragraphs (2) and (3) 139 
when a tenant makes a request for documentation within 14 calendar days after receiving the 140 
itemized statement specified in paragraph (1). The landlord shall comply within 14 calendar days 141 
after receiving the request from the tenant. 142 

(6) Any mailings to the tenant pursuant to this subdivision shall be sent to the address 143 
provided by the tenant. If the tenant does not provide an address, mailings pursuant to this 144 
subdivision shall be sent to the unit that has been vacated. 145 

(h) Upon termination of the landlord’s interest in the premises, whether by sale, 146 
assignment, death, appointment of receiver, or otherwise, the landlord or the landlord’s agent 147 
shall, within a reasonable time, do one of the following acts, either of which shall relieve the 148 
landlord of further liability with respect to the security held: 149 

(1) Transfer the portion of the security remaining after any lawful deductions made under 150 
subdivision (e) to the landlord’s successor in interest. The landlord shall thereafter notify the 151 
tenant by personal delivery or by first-class mail, postage prepaid, of the transfer, of any claims 152 
made against the security, of the amount of the security deposited, and of the names of the 153 
successors in interest, their addresses, and their telephone numbers. If the notice to the tenant is 154 
made by personal delivery, the tenant shall acknowledge receipt of the notice and sign his or her 155 
name on the landlord’s copy of the notice. 156 

(2) Return the portion of the security remaining after any lawful deductions made under 157 
subdivision (e) to the tenant, together with an accounting as provided in subdivision (g). 158 

(i) Prior to the voluntary transfer of a landlord’s interest in the premises, the landlord 159 
shall deliver to the landlord’s successor in interest a written statement indicating the following: 160 

(1) The security remaining after any lawful deductions are made. 161 
(2) An itemization of any lawful deductions from any security received. 162 
(3) His or her election under paragraph (1) or (2) of subdivision (h). 163 

This subdivision does not affect the validity of title to the real property transferred in violation of 164 
this subdivision. 165 

(j) (1) In the event of noncompliance with subdivision (h), the landlord’s successors in 166 
interest shall be jointly and severally liable with the landlord for repayment of the security, or 167 
that portion thereof to which the tenant is entitled, when and as provided in subdivisions (e) and 168 
(g). A successor in interest of a landlord may not require the tenant to post any security to 169 
replace that amount not transferred to the tenant or successors in interest as provided in 170 
subdivision (h), unless and until the successor in interest first makes restitution of the initial 171 
security as provided in paragraph (2) of subdivision (h) or provides the tenant with an accounting 172 
as provided in subdivision (g). 173 

(2) This subdivision does not preclude a successor in interest from recovering from the 174 
tenant compensatory damages that are in excess of the security received from the landlord 175 
previously paid by the tenant to the landlord. 176 
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(3) Notwithstanding this subdivision, if, upon inquiry and reasonable investigation, a 177 
landlord’s successor in interest has a good faith belief that the lawfully remaining security 178 
deposit is transferred to him or her or returned to the tenant pursuant to subdivision (h), he or she 179 
is not liable for damages as provided in subdivision (l), or any security not transferred pursuant 180 
to subdivision (h). 181 

(k) Upon receipt of any portion of the security under paragraph (1) of subdivision (h), the 182 
landlord’s successors in interest shall have all of the rights and obligations of a landlord holding 183 
the security with respect to the security. 184 

(l) The bad faith claim or retention by a landlord or the landlord’s successors in interest 185 
of the security or any portion thereof in violation of this section, or the bad faith demand of 186 
replacement security in violation of subdivision (j), may subject the landlord or the landlord’s 187 
successors in interest to statutory damages of up to twice the amount of the security, in addition 188 
to actual damages. The court may award damages for bad faith whenever the facts warrant that 189 
award, regardless of whether the injured party has specifically requested relief. In an action 190 
under this section, the landlord or the landlord’s successors in interest shall have the burden of 191 
proof as to the reasonableness of the amounts claimed or the authority pursuant to this section to 192 
demand additional security deposits. 193 

(m) No lease or rental agreement may contain a provision characterizing any security as 194 
“nonrefundable.” 195 

(n) An action under this section may be maintained in small claims court if the damages 196 
claimed, whether actual, statutory, or both, are within the jurisdictional amount allowed by 197 
Section 116.220 or 116.221 of the Code of Civil Procedure. 198 

(o) Proof of the existence of and the amount of a security deposit may be established by 199 
any credible evidence, including, but not limited to, a canceled check, a receipt, a lease 200 
indicating the requirement of a deposit as well as the amount, prior consistent statements or 201 
actions of the landlord or tenant, or a statement under penalty of perjury that satisfies the 202 
credibility requirements set forth in Section 780 of the Evidence Code. 203 

(p) The amendments to this section made during the 1985 portion of the 1985–86 Regular 204 
Session of the Legislature that are set forth in subdivision (e) are declaratory of existing law. 205 

(q) The amendments to this section made during the 2003 portion of the 2003–04 Regular 206 
Session of the Legislature that are set forth in paragraph (1) of subdivision (f) are declaratory of 207 
existing law.208 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Mateo County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Civil Code section 1950.5(c) prohibits landlords from collecting a security deposit 
in excess of two month’s rent for unfurnished residential property or three month’s rent for 
furnished residential property.  As a result, landlords cannot collect an additional “pet security.”  
As a result, many landlords discriminate against tenants with pets, especially tenants with large 
dogs. 
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As an alternative, landlords can charge extra “pet rent.”  However, these fees are essentially non-
refundable.  It is more desirable to allow a landlord to collect pet security because the tenant will 
be motivated to keep the rental property clean and undamaged so that the landlord can refund the 
security at the end of the tenancy. 
 
Civil Code section 54.2 prohibits landlords from collecting pet securities for guide dogs, signal 
dogs, and service dogs.  However, section 54.2 does hold tenant owners of guide dogs, signal 
dogs, and service dogs liable for any damages caused by the dog. 
 
The Solution:  This resolution would allow landlords to collect pet security, for the purposes of 
cleaning and repairs only, due to damage that was caused by the pet or pets.  The resolution 
refers to the exceptions in Civil Code section 54.2 that prohibit landlords from collecting 
securities for individuals with guide dogs, signal dogs, or service dogs and it also defines the 
term “pet security.” 
 
For example, if a pet leaves urine stains in the carpet, professional carpet cleaning services can 
use an ultra-violet light, also known as a “black light,” to locate the stains and then the 
technicians can apply an enzyme treatment to the carpet to break down the urine.  When such 
treatment is applied, it may be possible to restore the carpet without having to replace the carpet. 
 
If landlords are allowed to collect pet securities, in addition to collecting traditional securities, 
then more landlords will be willing to allow tenants with pets to rent their residential properties. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 383 (Wagner, 2013.  Maintenance of the codes.), section 12, which amended Civil Code 
section 1950.5. 
 
AB 1709 (Gallagher, 2016), amended Civil Code section 54.2 by replacing the term “hearing 
impaired” with the term “hard of hearing.” 
 
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, 448 Ignacio Blvd, #124, 
Novato, CA 94949, catherinerucker@me.com,    
415-246-6647 
 
RESPONSIBLE FLOOR DELEGATE:  Catherine Rucker 
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RESOLUTION 07-03-2019 
 
DIGEST 
Landlord-Tenant Law: Penalty for Retaining Security Deposit in Bad Faith 
Amends Civil Code section 1950.5 to increase the penalty for withholding a security deposit in 
bad faith from two to five times the deposit. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
  
History:  
No similar resolutions found.  
 
Reasons: 
This resolution amends Civil Code section 1950.5 to increase the penalty for withholding a 
security deposit in bad faith from two to five times the deposit.  The resolution should be 
approved in principle because increasing the penalty will serve as a deterrent to improperly 
withheld security deposits in the light of the current statute’s ineffectual nature.  
 
Current law provides that a court may award double damages where a landlord withholds a 
security deposit in bad faith.  (Civ. Code, § 1950.5, subd. (l).)  This penalty was increased from 
$600 to double the amount of the security deposit by the Legislature in 2002 to address abuses 
by landlords with respect to tenant deposits.  (Ibid.; Assem. Bill No. 2330 (Reg. Sess. 2001-
2002).) 
 
This resolution proposes to increase the penalty amount to five times the amount of the deposit.  
“Civil penalties are inherently regulatory, not remedial,” and are intended to secure obedience 
“to statutes and regulations validly adopted under the police power.” (People v. Union Pacific 
Railroad Co. (2006) 141 Cal.App.4th 1228, 1257-1258.)  As long as the enactment of the penalty 
is “procedurally fair and reasonably related to a proper legislative goal,” the courts will not 
second-guess the decision to impose civil penalties or examine the possibility of less drastic 
alternatives. (Hale v. Morgan (1978) 22 Cal.3d 388, 398.)  The principal limits on the 
Legislature’s authority are the due process clauses of the federal and state constitutions, which 
bar “‘oppressive’ or ‘unreasonable’ statutory penalties.” (Id. at 399.)   Courts examine whether a 
penalty provision, on its face or as applied in a specific case, imposes a penalty that exceeds 
these limits. (Id.) 
 
Here, the proposed revision still leaves the decision to impose the penalty to the sound discretion 
of the court, and still requires proof of bad faith on the part of the landlord, in order for the award 
to be made.  Although the increase from twice the value of the deposit to five times the value of 
the deposit is a significant increase, the imposition of the higher penalty would discourage 
regular attempts by landlords to withhold deposits on the flimsiest of excuses.  There are no 
verified studies with respect to whether the 2002 increase operated to curb landlord abuse.  
Nonetheless, it is apparent that tenants continue to battle landlords for the return of their deposits 
as any small claims judge can attest.  An increase in bad faith penalties may well curb this 
ongoing abuse.     
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend California Civil Code section 1950.5 to read as follows: 
 
§1950.5 1 

(a) This section applies to security for a rental agreement for residential property that is 2 
used as the dwelling of the tenant. 3 

(b) As used in this section, “security” means any payment, fee, deposit, or charge, 4 
including, but not limited to, any payment, fee, deposit, or charge, except as provided in Section 5 
1950.6, that is imposed at the beginning of the tenancy to be used to reimburse the landlord for 6 
costs associated with processing a new tenant or that is imposed as an advance payment of rent, 7 
used or to be used for any purpose, including, but not limited to, any of the following: 8 

(1) The compensation of a landlord for a tenant’s default in the payment of rent. 9 
(2) The repair of damages to the premises, exclusive of ordinary wear and tear, caused by 10 

the tenant or by a guest or licensee of the tenant. 11 
(3) The cleaning of the premises upon termination of the tenancy necessary to return the 12 

unit to the same level of cleanliness it was in at the inception of the tenancy. The amendments to 13 
this paragraph enacted by the act adding this sentence shall apply only to tenancies for which the 14 
tenant’s right to occupy begins after January 1, 2003. 15 

(4) To remedy future defaults by the tenant in any obligation under the rental agreement 16 
to restore, replace, or return personal property or appurtenances, exclusive of ordinary wear and 17 
tear, if the security deposit is authorized to be applied thereto by the rental agreement. 18 

(c) A landlord may not demand or receive security, however denominated, in an amount 19 
or value in excess of an amount equal to two months’ rent, in the case of unfurnished residential 20 
property, and an amount equal to three months’ rent, in the case of furnished residential property, 21 
in addition to any rent for the first month paid on or before initial occupancy. 22 
This subdivision does not prohibit an advance payment of not less than six months’ rent if the 23 
term of the lease is six months or longer. 24 
This subdivision does not preclude a landlord and a tenant from entering into a mutual agreement 25 
for the landlord, at the request of the tenant and for a specified fee or charge, to make structural, 26 
decorative, furnishing, or other similar alterations, if the alterations are other than cleaning or 27 
repairing for which the landlord may charge the previous tenant as provided by subdivision (e). 28 

(d) Any security shall be held by the landlord for the tenant who is party to the lease or 29 
agreement. The claim of a tenant to the security shall be prior to the claim of any creditor of the 30 
landlord. 31 

(e) The landlord may claim of the security only those amounts as are reasonably 32 
necessary for the purposes specified in subdivision (b). The landlord may not assert a claim 33 
against the tenant or the security for damages to the premises or any defective conditions that 34 
preexisted the tenancy, for ordinary wear and tear or the effects thereof, whether the wear and 35 
tear preexisted the tenancy or occurred during the tenancy, or for the cumulative effects of 36 
ordinary wear and tear occurring during any one or more tenancies. 37 

(f) (1) Within a reasonable time after notification of either party’s intention to terminate 38 
the tenancy, or before the end of the lease term, the landlord shall notify the tenant in writing of 39 
his or her option to request an initial inspection and of his or her right to be present at the 40 
inspection. The requirements of this subdivision do not apply when the tenancy is terminated 41 
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pursuant to subdivision (2), (3), or (4) of Section 1161 of the Code of Civil Procedure. At a 42 
reasonable time, but no earlier than two weeks before the termination or the end of lease date, the 43 
landlord, or an agent of the landlord, shall, upon the request of the tenant, make an initial 44 
inspection of the premises prior to any final inspection the landlord makes after the tenant has 45 
vacated the premises. The purpose of the initial inspection shall be to allow the tenant an 46 
opportunity to remedy identified deficiencies, in a manner consistent with the rights and 47 
obligations of the parties under the rental agreement, in order to avoid deductions from the 48 
security. If a tenant chooses not to request an initial inspection, the duties of the landlord under 49 
this subdivision are discharged. If an inspection is requested, the parties shall attempt to schedule 50 
the inspection at a mutually acceptable date and time. The landlord shall give at least 48 hours’ 51 
prior written notice of the date and time of the inspection if either a mutual time is agreed upon, 52 
or if a mutually agreed time cannot be scheduled but the tenant still wishes an inspection. The 53 
tenant and landlord may agree to forgo the 48-hour prior written notice by both signing a written 54 
waiver. The landlord shall proceed with the inspection whether the tenant is present or not, 55 
unless the tenant previously withdrew his or her request for the inspection. Written notice by the 56 
landlord shall contain, in substantially the same form, the following: 57 

“State law permits former tenants to reclaim abandoned personal property left at the 58 
former address of the tenant, subject to certain conditions. You may or may not be able to 59 
reclaim property without incurring additional costs, depending on the cost of storing the property 60 
and the length of time before it is reclaimed. In general, these costs will be lower the sooner you 61 
contact your former landlord after being notified that property belonging to you was left behind 62 
after you moved out.” 63 

(2) Based on the inspection, the landlord shall give the tenant an itemized statement 64 
specifying repairs or cleanings that are proposed to be the basis of any deductions from the 65 
security the landlord intends to make pursuant to paragraphs (1) to (4), inclusive, of subdivision 66 
(b). This statement shall also include the texts of paragraphs (1) to (4), inclusive, of subdivision 67 
(b). The statement shall be given to the tenant, if the tenant is present for the inspection, or shall 68 
be left inside the premises. 69 

(3) The tenant shall have the opportunity during the period following the initial 70 
inspection until termination of the tenancy to remedy identified deficiencies, in a manner 71 
consistent with the rights and obligations of the parties under the rental agreement, in order to 72 
avoid deductions from the security. 73 

(4) Nothing in this subdivision shall prevent a landlord from using the security for 74 
deductions itemized in the statement provided for in paragraph (2) that were not cured by the 75 
tenant so long as the deductions are for damages authorized by this section. 76 

(5) Nothing in this subdivision shall prevent a landlord from using the security for any 77 
purpose specified in paragraphs (1) to (4), inclusive, of subdivision (b) that occurs between 78 
completion of the initial inspection and termination of the tenancy or was not identified during 79 
the initial inspection due to the presence of a tenant’s possessions. 80 

(g)(1) No later than 21 calendar days after the tenant has vacated the premises, but not 81 
earlier than the time that either the landlord or the tenant provides a notice to terminate the 82 
tenancy under Section 1946 or 1946.1, Section 1161 of the Code of Civil Procedure, or not 83 
earlier than 60 calendar days prior to the expiration of a fixed-term lease, the landlord shall 84 
furnish the tenant, by personal delivery or by first-class mail, postage prepaid, a copy of an 85 
itemized statement indicating the basis for, and the amount of, any security received and the 86 
disposition of the security, and shall return any remaining portion of the security to the tenant. 87 
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After either the landlord or the tenant provides notice to terminate the tenancy, the landlord and 88 
tenant may mutually agree to have the landlord deposit any remaining portion of the security 89 
deposit electronically to a bank account or other financial institution designated by the tenant. 90 
After either the landlord or the tenant provides notice to terminate the tenancy, the landlord and 91 
the tenant may also agree to have the landlord provide a copy of the itemized statement along 92 
with the copies required by paragraph (2) to an email account provided by the tenant. 93 

(2) Along with the itemized statement, the landlord shall also include copies of 94 
documents showing charges incurred and deducted by the landlord to repair or clean the 95 
premises, as follows: 96 

(A) If the landlord or landlord’s employee did the work, the itemized statement shall 97 
reasonably describe the work performed. The itemized statement shall include the time spent and 98 
the reasonable hourly rate charged. 99 

(B) If the landlord or landlord’s employee did not do the work, the landlord shall provide 100 
the tenant a copy of the bill, invoice, or receipt supplied by the person or entity performing the 101 
work. The itemized statement shall provide the tenant with the name, address, and telephone 102 
number of the person or entity, if the bill, invoice, or receipt does not include that information. 103 

(C) If a deduction is made for materials or supplies, the landlord shall provide a copy of 104 
the bill, invoice, or receipt. If a particular material or supply item is purchased by the landlord on 105 
an ongoing basis, the landlord may document the cost of the item by providing a copy of a bill, 106 
invoice, receipt, vendor price list, or other vendor document that reasonably documents the cost 107 
of the item used in the repair or cleaning of the unit. 108 

(3) If a repair to be done by the landlord or the landlord’s employee cannot reasonably be 109 
completed within 21 calendar days after the tenant has vacated the premises, or if the documents 110 
from a person or entity providing services, materials, or supplies are not in the landlord’s 111 
possession within 21 calendar days after the tenant has vacated the premises, the landlord may 112 
deduct the amount of a good faith estimate of the charges that will be incurred and provide that 113 
estimate with the itemized statement. If the reason for the estimate is because the documents 114 
from a person or entity providing services, materials, or supplies are not in the landlord’s 115 
possession, the itemized statement shall include the name, address, and telephone number of the 116 
person or entity. Within 14 calendar days of completing the repair or receiving the 117 
documentation, the landlord shall complete the requirements in paragraphs (1) and (2) in the 118 
manner specified. 119 

(4) The landlord need not comply with paragraph (2) or (3) if either of the following 120 
applies: 121 

(A) The deductions for repairs and cleaning together do not exceed one hundred twenty-122 
five dollars ($125).  123 

(B) The tenant waived the rights specified in paragraphs (2) and (3). The waiver shall 124 
only be effective if it is signed by the tenant at the same time or after a notice to terminate a 125 
tenancy under Section 1946 or 1946.1 has been given, a notice under Section 1161 of the Code 126 
of Civil Procedure has been given, or no earlier than 60 calendar days prior to the expiration of a 127 
fixed-term lease. The waiver shall substantially include the text of paragraph (2). 128 

(5) Notwithstanding paragraph (4), the landlord shall comply with paragraphs (2) and (3) 129 
when a tenant makes a request for documentation within 14 calendar days after receiving the 130 
itemized statement specified in paragraph (1). The landlord shall comply within 14 calendar days 131 
after receiving the request from the tenant. 132 
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(6) Any mailings to the tenant pursuant to this subdivision shall be sent to the address 133 
provided by the tenant. If the tenant does not provide an address, mailings pursuant to this 134 
subdivision shall be sent to the unit that has been vacated. 135 

(h) Upon termination of the landlord’s interest in the premises, whether by sale, 136 
assignment, death, appointment of receiver, or otherwise, the landlord or the landlord’s agent 137 
shall, within a reasonable time, do one of the following acts, either of which shall relieve the 138 
landlord of further liability with respect to the security held: 139 

(1) Transfer the portion of the security remaining after any lawful deductions made under 140 
subdivision (e) to the landlord’s successor in interest. The landlord shall thereafter notify the 141 
tenant by personal delivery or by first-class mail, postage prepaid, of the transfer, of any claims 142 
made against the security, of the amount of the security deposited, and of the names of the 143 
successors in interest, their addresses, and their telephone numbers. If the notice to the tenant is 144 
made by personal delivery, the tenant shall acknowledge receipt of the notice and sign his or her 145 
name on the landlord’s copy of the notice. 146 

(2) Return the portion of the security remaining after any lawful deductions made under 147 
subdivision (e) to the tenant, together with an accounting as provided in subdivision (g). 148 

(i) Prior to the voluntary transfer of a landlord’s interest in the premises, the landlord 149 
shall deliver to the landlord’s successor in interest a written statement indicating the following: 150 

(1) The security remaining after any lawful deductions are made. 151 
(2) An itemization of any lawful deductions from any security received. 152 

 (3) His or her election under paragraph (1) or (2) of subdivision (h). 153 
This subdivision does not affect the validity of title to the real property transferred in violation of 154 
this subdivision. 155 

(j)(1) In the event of noncompliance with subdivision (h), the landlord’s successors in 156 
interest shall be jointly and severally liable with the landlord for repayment of the security, or 157 
that portion thereof to which the tenant is entitled, when and as provided in subdivisions (e) and 158 
(g). A successor in interest of a landlord may not require the tenant to post any security to 159 
replace that amount not transferred to the tenant or successors in interest as provided in 160 
subdivision (h), unless and until the successor in interest first makes restitution of the initial 161 
security as provided in paragraph (2) of subdivision (h) or provides the tenant with an accounting 162 
as provided in subdivision (g). 163 

(2) This subdivision does not preclude a successor in interest from recovering from the 164 
tenant compensatory damages that are in excess of the security received from the landlord 165 
previously paid by the tenant to the landlord. 166 

(3) Notwithstanding this subdivision, if, upon inquiry and reasonable investigation, a 167 
landlord’s successor in interest has a good faith belief that the lawfully remaining security 168 
deposit is transferred to him or her or returned to the tenant pursuant to subdivision (h), he or she 169 
is not liable for damages as provided in subdivision (l), or any security not transferred pursuant 170 
to subdivision (h). 171 

(k) Upon receipt of any portion of the security under paragraph (1) of subdivision (h), the 172 
landlord’s successors in interest shall have all of the rights and obligations of a landlord holding 173 
the security with respect to the security. 174 

(l) The bad faith claim or retention by a landlord or the landlord’s successors in interest 175 
of the security or any portion thereof in violation of this section, or the bad faith demand of 176 
replacement security in violation of subdivision (j), may subject the landlord or the landlord’s 177 
successors in interest to statutory damages of up to twice  five times the amount of the security, 178 
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in addition to actual damages. The court may award damages for bad faith whenever the facts 179 
warrant that award, regardless of whether the injured party has specifically requested relief. In an 180 
action under this section, the landlord or the landlord’s successors in interest shall have the 181 
burden of proof as to the reasonableness of the amounts claimed or the authority pursuant to this 182 
section to demand additional security deposits. 183 

(m) No lease or rental agreement may contain a provision characterizing any security as 184 
“nonrefundable.” 185 

(n) An action under this section may be maintained in small claims court if the damages 186 
claimed, whether actual, statutory, or both, are within the jurisdictional amount allowed by 187 
Section 116.220 or 116.221 of the Code of Civil Procedure. 188 

(o) Proof of the existence of and the amount of a security deposit may be established by 189 
any credible evidence, including, but not limited to, a canceled check, a receipt, a lease 190 
indicating the requirement of a deposit as well as the amount, prior consistent statements or 191 
actions of the landlord or tenant, or a statement under penalty of perjury that satisfies the 192 
credibility requirements set forth in Section 780 of the Evidence Code. 193 

(p) The amendments to this section made during the 1985 portion of the 1985–86 Regular 194 
Session of the Legislature that are set forth in subdivision (e) are declaratory of existing law. 195 

(q) The amendments to this section made during the 2003 portion of the 2003–04 Regular 196 
Session of the Legislature that are set forth in paragraph (1) of subdivision (f) are declaratory of 197 
existing law. 198 
 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Existing law has failed to prevent landlords from improperly withholding a portion 
of all of tenants’ security deposits for items that are covered by ordinary wear and tear or 
otherwise should not have been deducted.  The process for formally disputing a security deposit 
refund (or lack thereof) requires that formal notice be provided by certified mail and the tenants 
filing and pursuing the claim in small claims court.  Because the maximum amount that may be 
recovered is only twice the security deposit in addition to whatever amount was improperly 
withheld, tenants are too often disincentivized to pursue landlords who regularly engage in unfair 
practices and improper withholding of security deposits.  This is especially true where multiple 
tenants lived together and must collectively decide whether to proceed in the hopes of obtaining 
a fraction of the recovery, if any.   
 
The Solution: By increasing the maximum penalty for improperly withholding a security deposit, 
this will help incentivize tenants whose deposit has been improperly withheld and increase the 
incentive for landlords to only withhold funds from the security deposit that cover damages 
beyond reasonable wear and tear to a rental unit.   
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
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IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Ryan Dean, 1920 Main Street, Suite 750, 
Irvine, CA 92614; (949) 679-0052; rdean@umbergzipser.com  
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RESOLUTION 07-04-2019  
  

DIGEST  
Attorneys’ Fees: Statutory Attorneys’ Fees Regarding Excavation  
Amends Civil Code section 832 to add a statutory attorneys’ fees clause in cases where 
excavating landowners cause damage to neighboring property.  
  
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE  
  
History:  
No similar resolutions found.  
  
Reasons:   
This resolution amends Civil Code section 832 to add a statutory attorneys’ fees clause in cases 
where excavating landowners cause damage to neighboring property.  This resolution should be 
disapproved because it is overly broad in its application and creates a mandatory attorney fee 
award regardless of whether the offending excavator had a reasonable defense as to whether 
ordinary care and skill was used or whether reasonable precautions were taken.    
  
Under existing law, an owner or lessee of land has an obligation to give notice to adjacent 
landowners of plans to excavate for the purposes of construction or improvement, to use ordinary 
care and skill, and to take reasonable precautions to avoid damaging adjacent land.  (Civ. Code, § 
832.)  
 
This resolution would make attorney fee awards mandatory in cases where excavating 
landowners cause damage to neighboring property, without determining whether the excavator 
used ordinary skill, or whether reasonable precautions were taken.  While it may not be cost 
effective to pursue litigation to enforce the strict liability nature of this statute, this resolution 
would simply shift the balance of power to the adjacent land owner without an evaluation as to 
whether the excavator used ordinary care and skill, or reasonable precautions. 

 
 
TEXT OF RESOLUTION  

 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 832 as follows: 
 
§832 1 
 (a) Each coterminous owner is entitled to the lateral and subjacent support which his land 2 
receives from the adjoining land, subject to the right of the owner of the adjoining land to make 3 
proper and usual excavations on the same for purposes of construction or improvement, under 4 
the following conditions: 5 

1. Any owner of land or his lessee intending to make or to permit an excavation shall give 6 
reasonable notice to the owner or owners of adjoining lands and of buildings or other structures, 7 
stating the depth to which such excavation is intended to be made, and when the excavating will 8 
begin. 9 
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2. In making any excavation, ordinary care and skill shall be used, and reasonable 10 
precautions taken to sustain the adjoining land as such, without regard to any building or other 11 
structure which may be thereon, and there shall be no liability for damage done to any such 12 
building or other structure by reason of the excavation, except as otherwise provided or allowed 13 
by law. 14 

3. If at any time it appears that the excavation is to be of a greater depth than are the walls 15 
or foundations of any adjoining building or other structure, and is to be so close as to endanger 16 
the building or other structure in any way, then the owner of the building or other structure must 17 
be allowed at least 30 days, if he so desires, in which to take measures to protect the same from 18 
any damage, or in which to extend the foundations thereof, and he must be given for the same 19 
purposes reasonable license to enter on the land on which the excavation is to be or is being 20 
made. 21 

4. If the excavation is intended to be or is deeper than the standard depth of foundations, 22 
which depth is defined to be a depth of nine feet below the adjacent curb level, at the point where 23 
the joint property line intersects the curb and if on the land of the coterminous owner there is any 24 
building or other structure the wall or foundation of which goes to standard depth or deeper then 25 
the owner of the land on which the excavation is being made shall, if given the necessary license 26 
to enter on the adjoining land, protect the said adjoining land and any such building or other 27 
structure thereon without cost to the owner thereof, from any damage by reason of the 28 
excavation, and shall be liable to the owner of such property for any such damage, excepting 29 
only for minor settlement cracks in buildings or other structures.  30 
 (b) An owner of land or lessee who either fails to provide the notice required in 31 
subsections (a)(1) and (a)(3) or who fails to use ordinary care as required by subsection (a)(2) 32 
and causes damage to a coterminous owner’s land or structure(s) under (a)(4) shall also be liable 33 
for attorneys’ fees and costs incurred in any dispute regarding damage to the coterminous 34 
owner’s land or structure(s). 35 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem: Adjacent land owners depend on each other’s land for lateral and subjacent 
support of the structures on one’s own land. A neighbor who needs to excavate on their own 
property must give notice to adjacent landowners of certain kinds of excavation to allow the 
neighbors to shore up their own property to protect against damage to their own land or 
structures. Currently, Section 832 provides for strict liability for the excavating party who causes 
damage to their neighbor’s property, save for minor settlement cracks. However, parties can 
differ wildly as to whether certain cracks in the non-excavating neighbor’s structure were pre-
existing or qualify as “minor settlement cracks,” thus inviting litigation over the nature of such 
cracks. An unscrupulous land developer can begin excavating on their property without giving 
proper notice to the neighboring properties or proper support of neighboring land and simply 
choose to litigate damages, even if it is clear that liability exists. The litigation over the extent of 
the damages can overtake the cost of repairing the damage to property in the first place, thereby 
eviscerating the protections that section 832 seeks to afford. 
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The Solution:  Civil Code Section 832 should have teeth in the shape of a statutory attorneys’ 
fees clause in order to dissuade a more financially robust neighbor from aggressively litigating 
damages when liability is clear. The parties are still free to litigate damages, but then have to 
consider whether the squabbling over the size of the cracks is worth the exposure to the 
opponents’ attorneys’ fees. The existence of a statutory attorneys’ fees clause would encourage 
settlement earlier and promote neighborhood harmony such that the neighbors whose home has 
already been damaged would not then be subject to years of expensive litigation against their 
adjoining land owner.  

IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR RELATED LEGISLATION 
None known. 

AUTHOR AND PERMANENT CONTACT:  Katy M. Young, 582 Market Street, 17th Floor, 
San Francisco, California 94104; 415-795-3579; kyoung@astralegal.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Katy M. Young 
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RESOLUTION 07-05-2019 
 
DIGEST 
Eminent Domain: Appraisal Costs 
Amends Code of Civil Procedure section 1263.025 to clarify that a “condemning agency” is 
responsible for reasonable appraisal costs in eminent domain proceedings. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History:  
No similar resolutions found.  
 
Reasons: 
This resolution amends Code of Civil Procedure section 1263.025 to clarify that a “condemning 
agency” is responsible for reasonable appraisal costs in eminent domain proceedings.  This 
resolution should be approved in principle because it clarifies existing law to make eminent 
domain appraisals equally available in all circumstances.    
  
Code of Civil Procedure section 1235.190, subdivision (a), requires only a “public entity” to pay 
up to $5,000 toward a property owner’s independent appraisal of the property to be condemned.  
Code of Civil Procedure section 1235.190 defines “public entity” to include the state, a county, 
city, district, public authority, public agency, and any other political subdivision in the state. 
 
However, condemnation proceedings are not always brought by a “public entity.”   As the 
proponent notes, sometimes private companies with the power of eminent domain, like utility 
companies, may not be included in the definition of “public entity.” (See, e.g., San Diego Gas & 
Electric Co. v. Schmidt (2014) 228 Cal.App.4th 1280.)  There is no reason a private utility 
company should not be subject to the same rules as a government utility because the private 
company is providing identical services and performing the same functions as a public entity in 
those situations.  Changing the term “public entity” to “condemning agency” would broaden the 
scope of the required $5,000 payment and make eminent domain appraisals equally available in 
all circumstances.     
 
The resolution, however, does not define “condemning agency,” and as such may inadvertently 
create uncertainty in an area of law that is currently certain.  Therefore, if this resolution is 
considered by the Legislature, it should be amended to add a definition for “condemning 
agency.”   
 

 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 1263.025, to read as follows: 
 
§1263.025 1 

215 of 506



 

07-05-2019 Page 2 of 2 
 

(a) A public entity condemning agency shall offer to pay the reasonable costs, not to 2 
exceed five thousand dollars ($5,000), of an independent appraisal ordered by the owner of a 3 
property that the public entity offers to purchase under a threat of eminent domain, at the time 4 
the public entity makes the offer to purchase the property.  The independent appraisal shall be 5 
conducted by an appraiser licensed by the Office of Real Estate Appraisers. 6 

(b) For purposes of this section, an offer to purchase a property “under a threat of 7 
eminent domain” is an offer to purchase a property pursuant to any of the following: 8 

(1) Eminent domain. 9 
(2) Following adoption of a resolution of necessity for the property pursuant to Section 10 

1240.040 11 
(3) Following a statement that the public entity condemning agency may take the 12 

property by eminent domain.13 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Current law requires payment of reasonable appraisal costs, not to exceed $5,000, 
for an independent appraisal ordered by the owner of property subject to condemnation through 
eminent domain.  However, Code of Civil Procedure section 1263.025 currently limits the 
requirement to a condemning “public entity” which means that private companies with the power 
of eminent domain, like utility companies, may not be included.  
 
The Solution:  By expanding the language from “public entity” to “condemning agency”, all 
entities vested with the power of eminent domain will be required to compensate owners for the 
reasonable costs of an independent appraisal. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Karen R. Frostrom, Esq., Thorsnes, 
Bartolotta, McGuire, LLP, 2550 Fifth Avenue, Eleventh Floor, San Diego, CA 92103; (619) 
236-9363; frostrom@tbmlawyers.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Karen Frostrom  
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RESOLUTION 07-06-2019 
 
DIGEST 
Landlord Tenant: Modification of Permitted Landlord Entry on Premises  
Amends Civil Code section 1954 to permit prospective recipients of real property to enter real 
property with adequate notice.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 1954 to permit prospective recipients of real property 
to enter real property with adequate notice.  This resolution should be disapproved because it is 
overbroad in that it extends a right of entry to individuals who have no present interest in the 
property to which access is sought.  
 
Under current law, a beneficiary who has a vested interest in real property has a current interest 
in that property. (See Estate of Giraldin (2012) 55 Cal.4th 1058, 1062.) Allowing a right of entry 
to that property for the purposes of inspection, management, or maintenance could therefore be 
pertinent to protecting that present interest. A vested beneficiary also has the right to receive an 
accounting under Probate Code section 16062, which contingent beneficiaries, donees or 
devisees do not have.  A beneficiary with a contingent interest, as well as donees and devisees 
however, only have an interest in the property if certain circumstances are met in the future, but 
they do not have this interest now.  
 
Non-vested beneficiaries can obtain information about the property in other ways.  For example, 
Probate Code section 16061 allows a beneficiary to obtain information from the trustee of the 
estate upon “reasonable request,” though the term “reasonable request” has not been specifically 
defined in case law.   
 
This resolution has the unintended consequence of extending the right of entry to individuals 
who have no present interest in the property. However, that opens the door, both literally and 
figuratively, to too many individuals. It is further problematic to place a landlord in the position 
of determining who may or may not be a vested or contingent beneficiary, devisee or donee. 

 

TEXT OF RESOLUTION 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 1954 as follows: 

§1954 1 
 (a) A landlord may enter the dwelling unit only in the following cases: 2 
 (1) In case of emergency. 3 
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 (2) To make necessary or agreed repairs, decorations, alterations or improvements, 4 
supply necessary or agreed services, or exhibit the dwelling unit to prospective or actual: 5 
purchasers, mortgagees, tenants, workers, or contractors, vested or contingent beneficiaries, 6 
devisees, or donees, or to make an inspection pursuant to subdivision (f) of Section 1950.5. 7 
 (3) When the tenant has abandoned or surrendered the premises. 8 
 (4) Pursuant to court order. 9 
 (5) For the purposes set forth in Chapter 2.5 (commencing with Section 1954.201). 10 
 (6) To comply with the provisions of Article 2.2 (commencing with Section 17973) of 11 
Chapter 5 of Part 1.5 of Division 13 of the Health and Safety Code. 12 
 (b) Except in cases of emergency or when the tenant has abandoned or surrendered the 13 
premises, entry may not be made during other than normal business hours unless the tenant 14 
consents to an entry during other than normal business hours at the time of entry. 15 
 (c) The landlord may not abuse the right of access or use it to harass the tenant. 16 
 (d) (1) Except as provided in subdivision (e), or as provided in paragraph (2) or (3), the 17 
landlord shall give the tenant reasonable notice in writing of his or her intent to enter and enter 18 
only during normal business hours. The notice shall include the date, approximate time, and 19 
purpose of the entry. The notice may be personally delivered to the tenant, left with someone of a 20 
suitable age and discretion at the premises, or, left on, near, or under the usual entry door of the 21 
premises in a manner in which a reasonable person would discover the notice. Twenty-four hours 22 
shall be presumed to be reasonable notice in absence of evidence to the contrary. The notice may 23 
be mailed to the tenant. Mailing of the notice at least six days prior to an intended entry is 24 
presumed reasonable notice in the absence of evidence to the contrary. 25 
 (2) If the purpose of the entry is to exhibit the dwelling unit to prospective or actual 26 
purchasers, the notice may be given orally, in person or by telephone, if the landlord or his or her 27 
agent has notified the tenant in writing within 120 days of the oral notice that the property is for 28 
sale and that the landlord or agent may contact the tenant orally for the purpose described above. 29 
Twenty-four hours is presumed reasonable notice in the absence of evidence to the contrary. The 30 
notice shall include the date, approximate time, and purpose of the entry. At the time of entry, 31 
the landlord or agent shall leave written evidence of the entry inside the unit. 32 
 (3) The tenant and the landlord may agree orally to an entry to make agreed repairs or 33 
supply agreed services. The agreement shall include the date and approximate time of the entry, 34 
which shall be within one week of the agreement. In this case, the landlord is not required to 35 
provide the tenant a written notice. 36 
 (e) No notice of entry is required under this section: 37 
 (1) To respond to an emergency. 38 
 (2) If the tenant is present and consents to the entry at the time of entry. 39 
 (3) After the tenant has abandoned or surrendered the unit. 40 
 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: San Mateo County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Current law only permits the entry of a landlord onto the premises, without the 
consent of the tenant, in certain circumstances, absent a court order. While the list of situations 
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where entry is permitted is somewhat exhaustive, it does not allow for entry in situations where 
the transfer of ownership of the property may not be pursuant to a sale. 

In addition to a sale, real property can be transferred by a gift and/or devise. In all situations, it is 
likely that the fiduciary will need to enter the premises to inspect the condition, in order to ensure 
proper administration of the estate. Current law does not permit such entry without either the 
consent of the tenants or the substantial expense of obtaining a court order. 

Additionally, it is possible that either through the terms of the testamentary instrument or by 
dispute amongst the beneficiaries, in kind distributions of property can be made, effectively 
altering the dispositive scheme. Such distributions require beneficiaries to enter the premises to 
determine the condition to allow them to make an educated decision on whether they: (1) want 
the property, and (2) what value they will place on the property. 

The Solution: One minor tweak to Civil Code section 1954 can alleviate all issues without 
placing any additional burden on the tenant. Adding prospective or actual recipients alleviates 
the issues preventing fiduciaries and beneficiaries from entering the premises to review the real 
property prior to receipt. 

The proposed modification will not significantly adversely affect any tenants. The landlord is 
still prohibited from entering the premises without adequate notice and from entering during 
unreasonable hours. This modification will not place any improper burden on a tenant, but rather, 
eliminates a void preventing the adequate administration of estates. 

IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None. 
 
AUTHOR AND/OR PERMANENT CONTACT: Joseph E. Gruber, Jr., AARON, 
RIECHERT, CARPOL & RIFFLE, APC, 900 Veterans Blvd., Suite 600, Redwood City, CA 
94063, tel (650)368-4662; fax (650)367-8502; jgruber@arcr.com 
 
RESPONSIBLE FLOOR DELEGATE: Joseph E. Gruber, Jr. 
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RESOLUTION 07-07-2019 
 

DIGEST 
Homeowners Associations: Eliminates Consent Requirement for Electronic Notice Delivery 
Amends Civil Code section 4040 to allow homeowners associations to deliver documents to 
members by email, facsimile or other electronic means without prior written consent. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 4040 to allow homeowners associations to deliver 
documents to members by email, facsimile or other electronic means without prior written 
consent.  This resolution should be disapproved because a person should not be forced to accept 
important notices and documents, to which he or she is entitled, solely by email, facsimile or 
electronic means without formally agreeing to such a process.  
 
Civil Code section 4040 provides a consistent guideline for individual notices to individual unit 
owners providing for traditional delivery by first class or certified mail, express mail or 
overnight delivery by an express service courier. It allows the recipient to opt out of such 
delivery by written consent.  (Ibid.)  A 2018 amendment to that section added email to the means 
by which the individual could opt out, but retained the requirement that the recipient opt in to the 
email approach in writing or by email.  (Civ. Code, § 4040, subd. (a)(2).) 
 
The stated purpose for the resolution is to save homeowner associations the cost of printing and 
delivering documents, reports and notice by mail or overnight delivery by an express service 
carrier, and those who prefer notices by email, facsimile or other electronic means, should be 
entitled to receive communications by those media.  But despite its many benefits, electronic 
communication is not ideal for everyone. 
 
Homeowners association notices are often significant and can affect the recipient’s interest in the 
unit.  Thus, it is necessary to ensure the notices are actually received in order to protect the 
recipients’ due process rights.  The assumption should not be made that each such recipient has 
the ability to receive and understand email, or even the desire to do so.  The existing requirement 
that the recipient “opt in” enables individuals with such capabilities to do a simple consent.  
Positing a more complex “opt out” on the part of the less sophisticated recipient would increase 
the likelihood that appropriate notice would not be received, resulting in further due process 
concerns. In addition, it would likely make it more difficult for the association to prove actual 
receipt, particularly in the context of individual notices, which could include risk of monetary or 
property loss to the recipient if not timely acted upon.  
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to add Civil Code section 4040, to read as follows: 
   
§4040 1 

(a) If a provision of this act requires that an association deliver a document by “individual 2 
delivery” or “individual notice,” the document shall be delivered by one of the following 3 
methods: 4 

(1) First-class mail, postage prepaid, registered or certified mail, express mail, or 5 
overnight delivery by an express service carrier. The document shall be addressed to the 6 
recipient at the address last shown on the books of the association. 7 

(2) Email, facsimile, or other electronic means, if the recipient has consented, in writing 8 
or by email, to that method of delivery. The consent may be revoked, in writing or by email, by 9 
the recipient. 10 

(b) Upon receipt of a request by a member, pursuant to Section 5260, identifying a 11 
secondary address for delivery of notices of the following types, the association shall deliver an 12 
additional copy of those notices to the secondary address identified in the request: 13 

(1) The documents to be delivered to the member pursuant to Article 7 (commencing 14 
with Section 5300) of Chapter 6. 15 

(2) The documents to be delivered to the member pursuant to Article 2 (commencing 16 
with Section 5650) of Chapter 8, and Section 5710. 17 

(c) For the purposes of this section, an unrecorded provision of the governing documents 18 
providing for a particular method of delivery does not constitute agreement by a member to that 19 
method of delivery. 20 
 

(Proposed language to be added underlined, language to be deleted stricken) 
 
PROPONENT:  San Mateo County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Civil Code section 4040(a)(2) in its current form only allows Homeowners 
Associations (HOAs) to deliver required, routine information to Members via email “if the 
recipient has consented.”  For example, HOAs are required to deliver multiple-page documents 
to the Members every year.  Civil Code section 5300 requires every HOA to “distribute an 
annual budget report” to the Members, and Civil Code section 5310 requires every HOA to 
“distribute an annual policy statement” to the Members.  HOAs also routinely deliver copies of 
board meeting agendas and board meeting minutes (when requested).  Compliance with section 
4040(a)(2) as currently written can be, and usually is unnecessarily costly.  The cost of printing 
and postage can in many instances run into the thousands of dollars. 
 
The Solution: If HOAs had the option to send routine financial reports, policy statements, and 
board meeting agendas and minutes by email, then the delivery costs would be minimal.  This 
resolution would allow HOAs to deliver such routine documents by email or by printing hard 
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copies and sending them by U.S. mail.  If a Member wants a “hard copy” of an  HOA document, 
the Member can easily print out a hard copy from a pdf file that will be delivered by email, 
facsimile or other electronic means.  In addition, if a Member does not have access to a personal 
computer with a printer, the Member can contact the HOA’s property manager and make 
arrangements to pay for the printing and mailing costs.  See Civil Code section 5205(f), which 
allows the HOA to “bill the requesting member for the direct and actual cost of copying and 
mailing requested documents.” See also section 5220, which allows a Member to receive 
information through the “alternative process described in subdivision (c) of section 8330 of the 
Corporations Code.” 
 
Further, the Civil Code has special delivery requirements for documents about “Member 
Election” (including elections for assessments and amendments to the governing documents) in 
sections 5100-5145, “Assessment Payment and Delinquency,” in sections 5850-5985, and 
“Dispute Resolution and Enforcement,” in sections 5850-5985.  This resolution would not affect 
those special requirements. 
 
When delivering routine required documents to the Members, Homeowners Associations should 
be allowed to provide the documents by email, facsimile, other electronic means, or U.S. mail.  If 
certain Members refuse to provide their email addresses, Civil Code section 5205(f), under 
“Record Inspection,” allows Associations to charge Members fees for the associated printing and 
mailing costs before the documents are delivered. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
SB 261 (Roth, 2018), which amended Civil Code section 4040. 
 
IMPACT STATEMENT: 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, 448 Ignacio Blvd, #124, 
Novato, CA 94949, catherinerucker@me.com, 415-246-6647. 
 
RESPONSIBLE FLOOR DELEGATE:  Catherine Rucker 
 
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 

BANSDC 
 
Civil Code section 4040 is not limited to delivery of “routine documents”.  Many people ignore 
emails due to the number received daily.  Some people have disconnected their fax or changed 
fax number or email addresses.  Saving money and paper are reasonable goals but not if the 
homeowner does not consent to receiving notice via fax, email or other electronic means. 
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OCBA 
 
“If the HOAs had the option to send routine financial reports, policy statements, and board 
meeting agendas and minutes by email,” according to the Proponent, “then the delivery costs 
would be minimal.”  The problem with this resolution is that the statute already provides such an 
890option -- by expressly permitting HOAs to obtain consent from homeowners to receive 
delivery by electronic or other alternate means.  Hence, the proposed amendment to Civil Code 
Section 4040 is not necessary to provide the desired option.   
 
Moreover, the potential harm from the change this resolution proposes far outweighs any 
possible cost savings.  Indeed, this resolution seeks to take away the option rightfully held by 
homeowners to select the means of delivery most convenient for them, and thereby heightens the 
risk that important information will not be communicated to homeowners as required.  Some 
homeowners -- particularly the elderly and disadvantaged -- do not have access to electronic mail 
or facsimile machines and would not receive notice of important information under this proposed 
resolution if and when the HOA unilaterally opts to use electronic delivery without their consent.   
 
Furthermore, there is no good reason set forth in the resolution to support granting sole discretion 
to an HOA to decide to use alternative forms of delivery to send important information to their 
members.  The desired cost savings can be achieved by simply communicating with HOA 
members and encouraging them to consent to delivery by other means.  In the end, the 
homeowner’s option to consent to an alternative manner of service exists (as it does in numerous 
areas of the law) to ensure proper notice is actually provided to homeowners.  Civil Code Section 
4040 is already carefully balanced to achieve that goal, while at the same time permitting the 
option for delivery by other means when appropriate.   
 
For all of the foregoing reasons, this resolution is unnecessary and needlessly harmful to elderly 
and disadvantaged homeowners.  Accordingly, the OCBA urges a “no” vote on this resolution.   
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RESOLUTION 07-08-2019 
 

DIGEST 
Homeowners Associations: Exclude Operating Rules Amendments from Secret Ballot Process 
Amends Civil Code section 5100 to exclude elections regarding homeowners association’s 
operating rules from the secret ballot requirements of that section.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 5100 to exclude elections regarding homeowners 
association’s operating rules from the secret ballot requirements of that section. This resolution 
should be approved in principle because it eliminates an inconsistency in the statutory scheme, 
and the nature of the issues connected with operating rules is generally less serious and 
sometimes may require more rapid action than the balance of the issues articulated in the section.  
 
Civil Code section 4360 provides a method for amendment of operating rules. It generally 
contemplates advance legal notice to the members of the proposed rule change, then board action 
at a board meeting after consideration of any comments made by association members.  
Operating rules are part of the governing documents of common interest developments. (Civ. 
Code, § 4150.) Section 5100, on the other hand, provides that elections regarding assessments 
which legally require a vote, the election and removal of directors, amendments to governing 
documents, or the grant of exclusive use of common areas, are to be held by secret ballot of the 
members.   
 
The resolution seeks to eliminate an ambiguity arising from the fact that “operating rules” are 
included in section 4150’s definition of “governing documents,” such that a literal reading of 
section 5100 would appear to require that any change in the operating rules of the Common 
Interest Development would require a secret ballot. The resolution sensibly recognizes that 
“operating rules” are an integral component of the “governing documents,” which should be 
exclusively governed by the procedural notices and protection of section 4360, and not section 
5100. It harmonizes section 5100 with the notion that section 4360 governs amendment of the 
“operating rules,” which is properly done through board action, as opposed to secret ballot of the 
owners.  

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Civil Code section 5100, to read as follows: 
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§5100 1 
(a) Notwithstanding any other law or provision of the governing documents, elections 2 

regarding assessments legally requiring a vote, election and removal of directors, amendments to 3 
the governing documents, excluding any amendment of the operating rules, or the grant of 4 
exclusive use of common area pursuant to Section 4600 shall be held by secret ballot in 5 
accordance with the procedures set forth in this article. 6 

(b) This article also governs an election on any topic that is expressly identified in the 7 
operating rules as being governed by this article. 8 

(c) The provisions of this article apply to both incorporated and unincorporated 9 
associations, notwithstanding any contrary provision of the governing documents. 10 

(d) The procedures set forth in this article shall apply to votes cast directly by the 11 
membership, but do not apply to votes cast by delegates or other elected representatives. 12 

(e) In the event of a conflict between this article and the provisions of the Nonprofit 13 
Mutual Benefit Corporation Law (Part 3 (commencing with Section 7110) of Division 2 of Title 14 
1 of the Corporations Code) relating to elections, the provisions of this article shall prevail. 15 

(f) Directors shall not be required to be elected pursuant to this article if the governing 16 
documents provide that one member from each separate interest is a director.17 

 
(Proposed language to be added underlined, language to be deleted stricken) 

 
PROPONENT:  San Mateo County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: There is a conflict between Civil Code sections 5050 and 4150.  Section 5050 sets 
out a secret ballot process to amend all HOA governing documents, which include “operating 
rules.”  In contrast, section 4150 sets out a less formal process to amend “operating rules.” 
 
Civil Code section 4150 defines the term "governing documents" as: 

The declaration [Declaration of Covenants, Conditions, and Restrictions 
("CC&Rs")] and any other documents, such as bylaws, operating rules, articles 
of incorporation, or articles of association, which govern the operation of the 
common interest development or association. 

As a result, "operating rules" are defined as one of several types of HOA "governing 
documents."  
 
Sections 5100-5145, prescribe the procedures for HOA "Member Election," and specify the 
secret ballot requirements for such "member elections", and the requirements also apply to 
amending HOA "governing documents." 
 
In contrast, section 4360 sets out informal notice and approval requirements to amend "operating 
rules."  Section 4360 requires a 28 day notice period and allows the Board of Directors to 
approve amended operating rules at an open session of a subsequent Board Meeting without 
mailing of ballots to all Members and without a formal election. 
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The Solution: This resolution resolves the conflict between Civil Code section 5100 and section 
4150 by excluding the amendment of “operating rules” from section 5100. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 569 (Chau, 2014), which amended Civil Code section 5100 for “Member Election.” 
SB 261 (Roth, 2018), which amended Civil Code section 4360 for “Operating Rules.” 
 
IMPACT STATEMENT 
This resolution would not impact any other law. 
 
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, 448 Ignacio Blvd, #124, 
Novato, CA 94949, catherinerucker@me.com, 415-246-6647. 
 
RESPONSIBLE FLOOR DELEGATE:  Catherine Rucker 
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RESOLUTION 08-01-2019 
 

DIGEST 
Employment Discrimination: Limitation of Actions  
Amends Government Code section 12960 to extend the employment discrimination statute of 
limitations from one to three years. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE 
 
History: 
Similar to Resolution 06-01-2006, which was disapproved. 
 
Reasons: 
This resolution amends Government Code section 12960 to extend the employment 
discrimination statute of limitations from one to three years. This resolution should be 
disapproved because delays in reporting discrimination and harassment allow inappropriate 
behavior to continue unchecked and result in the loss of important evidence. 
 
Under current law, Government Code section 12960 provides a one year statute of limitations for 
plaintiffs to file administrative claims with the Department of Fair Employment and Housing 
(“DFEH”) for unlawful employment practices, including claims for unlawful discrimination, 
harassment, retaliation, failure to provide reasonable accommodations, and failure to provide 
protected time off. (Gov. Code, § 12960, subd. (b).) Filing an administrative claim is a 
prerequisite to filing a civil action for violation of the Fair Employment and Housing Act. (Gov. 
Code, § 12965, subd. (b).) In most cases, the DFEH issues a right to sue letter, either at the 
plaintiff’s request or if the DFEH determines not to pursue its own enforcement process. The 
plaintiff has one year from the date of the right to sue letter within which to bring a civil action. 
(Gov. Code, § 12965, subd. (b).) 
 
This resolution seeks to extend the deadline for filing administrative claims asserting unlawful 
employment practices to three years. It does not affect the statute of limitations for 
administrative charges alleging violations of the Unruh Civil Rights Act (Civ. Code, § 51 et 
seq.), which does not apply in the employment context. Other changes in the statute are made to 
clarify the timeline differences between employment claims and those brought under the Unruh 
Civil Rights Act.  
 
The Statement of Reasons asserts that “it is apparent that current laws are not providing victims 
with an adequate amount of time to obtain justice or hold perpetrators adequately accountable. 
Many victims have no idea their window to act is limited until it is too late, or they fear 
retaliation and want to find a new job before suing their employer.” Recent legislation addresses 
this concern. As the result of legislative changes that became effective January 1, 2019, 
California imposed requirements that all employers having five or more employees provide 
harassment prevention training every two years. Training must include “information and 
practical guidance regarding the federal and state statutory provisions concerning the prohibition 
against and the prevention and correction of sexual harassment and the remedies available to 
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victims of sexual harassment in employment.” (Gov. Code, § 12950.1, subd. (a).) The training 
will encourage victims to come forward and educate them on their rights. 
 
The resolution would hamper the employer’s ability to take prompt and effective remedial action 
and to gather evidence and resolve claims. Individuals can obtain an immediate right to sue letter 
from the Department of Fair Employment and Housing without notifying the employer of their 
action. Once the right to sue letter has been obtained, the individual has an additional year to file 
the lawsuit. (Gov. Code, § 12965, subd. (b).) During this time, employees will change jobs, 
memories will fade, and records, particularly electronic records, may become extremely difficult 
to access. The current limitations period strikes an appropriate balance between the plaintiff’s 
need for time to prepare to file and the employer’s need to take corrective action or to preserve 
evidence. 
 
Assembly Bill No. 9 (2018-2019 Reg. Session) is identical to Resolution 08-01-2019 and, if 
passed, will make this resolution action unnecessary.  
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend  Government Code section 12960 to read as follows: 

§ 12960 1 
 (a) This article governs the procedure for the prevention and elimination of practices 2 
made unlawful pursuant to Article 1 (commencing with Section 12940) of Chapter 6. 3 
 (b) Any person claiming to be aggrieved by an alleged unlawful practice may file with 4 
the department a verified complaint, in writing, that shall state the name and address of the 5 
person, employer, labor organization, or employment agency alleged to have committed the 6 
unlawful practice complained of, and that shall set forth the particulars thereof and contain other 7 
information as may be required by the department. The director or the director's authorized 8 
representative may in like manner, on that person's own motion, make, sign, and file a complaint. 9 
 (c) Any employer whose employees, or some of them, refuse or threaten to refuse to 10 
cooperate with this part may file with the department a verified complaint asking for assistance 11 
by conciliation or other remedial action. 12 
 (d) No A complaint alleging a violation of Section 51, 51.5, 51.7, 54, 54.1, or 54.2 of the 13 
Civil Code, shall not may be filed after the expiration of one year from the date upon which the 14 
alleged unlawful practice or refusal to cooperate occurred,. A complaint alleging any other 15 
violation of Article 1 (commencing with Section 12940) of Chapter 6 shall not be filed after the 16 
expiration of three years from the date upon which the unlawful practice or refusal to cooperate 17 
occurred.  However, the filing periods set forth by this section except that this period may be 18 
extended as follows: 19 
 (1) For a period of time not to exceed 90 days following the expiration of that year the 20 
applicable filing deadline, if a person allegedly aggrieved by an unlawful practice first obtained 21 
knowledge of the facts of the alleged unlawful practice after during the 90 days following the 22 
expiration of the applicable filing deadline. expiration of one year from the date of their 23 
occurrence. 24 
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 (2) For a period of time not to exceed one year following a rebutted presumption of the 25 
identity of the person's employer under Section 12928, in order to allow a person allegedly 26 
aggrieved by an unlawful practice to make a substitute identification of the actual employer. 27 
 (3) For a period of time, not to exceed one year from the date the person aggrieved by an 28 
alleged violation of Section 51.7 of the Civil Code becomes aware of the identity of a person 29 
liable for the alleged violation, but in no case exceeding three years from the date of the alleged 30 
violation if during that period the aggrieved person is unaware of the identity of any person liable 31 
for the alleged violation. 32 
 (4) For a period of time not to exceed one year from the date that a person allegedly 33 
aggrieved by an unlawful practice attains the age of majority.  34 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS 
 
The Problem:  Existing law, the California Fair Employment and Housing Act, makes specified 
employment and housing practices unlawful, including discrimination against or harassment of 
employees and tenants, among others. Existing law authorizes a person claiming to be aggrieved 
by an alleged unlawful practice to file a complaint with the Department of Fair Employment and 
Housing within one year from the date upon which the unlawful practice occurred, unless 
otherwise specified.  
 
In the midst of the #metoo movement, it is apparent that current laws are not providing victims 
with an adequate amount of time to obtain justice or hold perpetrators adequately accountable. 
Many victims have no idea their window to act is limited until it is too late, or they fear 
retaliation and want to find a new job before suing their employer. Too often, victims also do not 
feel safe and have not had the opportunity to heal and build the resilience to come forward within 
the one-year period currently allowed to bring claims under existing law. The current short 
statute of limitations to bring these claims has enabled cultures of discrimination and harassment 
to flourish in employment settings in most prominent industries in California, including 
entertainment and tech.  
 
The Solution: This resolution would extend a complainant’s time to file an administrative charge 
with the DFEH from one year to three years after the alleged incident. This expansion of the 
limitations period would apply to all types of FEHA-prohibited conduct, including sexual 
harassment.   The resolution would make conforming changes in provisions that grant a person 
allegedly aggrieved by an unlawful practice who first obtains knowledge of the facts of the 
alleged unlawful practice after the expiration of the limitations period, as specified. 
 
This resolution would allow victims the time they need to seek justice and protect due process so 
that every Californian has equal access to recourse. Extending the time victims can report 
ensures they are supported and empowered to speak out when they feel comfortable. Violators 
should not be able to avoid accountability simply because a claim is not filed within 12 months. 
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IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB-1870 Employment discrimination: limitation of actions. (2017-2018). Introduced by 
Assembly Member Reyes. Vetoed by Governor Brown. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Felicia Medina, Medina Orthwein LLP, 
1322 Webster St., Ste 200, Oakland, CA 94612, Phone: 510-823-2040, Fax: 510-217-3580, 
fmedina@medinaorthwein.com 
 
RESPONSIBLE FLOOR DELEGATE:  Felicia Medina  
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RESOLUTION 08-02-2019 
 

DIGEST 
Fair Employment and Housing: Protecting Transgender Individuals Against Discrimination  
Amends Government Code section 12920 to include transgender, non-binary, asexual or intersex status 
as protected classes. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE  
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Government Code section 12920 to include transgender, non-binary, asexual or 
intersex status as protected classes. This resolution should be disapproved because title 2 of California 
Code of Regulations section 11030, which provides additional definitions used to interpret 
Government Code section 12920, includes transgender, non-binary, asexual and intersex status as 
protected classes.   
 
Title 2 of the California Code of Regulations section 11030 currently provides detailed definitions, 
which expand upon and interpret the gender-related classes protected in section 12920, specifically 
“gender expression, “gender identity,” and “transgender.” In addition, section 11030 provides 
expansive definitions of “sex stereotype” and “transitioning.”  
 
This regulation provides adequate definition of the statutory terms “gender identity” and “gender 
expression” as used in Government Code section 12920. These regulations prevent the risk that a 
transgender individual would have to “prove” their gender identity and transition in order to benefit 
from “gender identity” protections. In addition, the definitions provided in the resolution may conflict 
with and be read more narrowly than the definitions provided in the regulation. For example, the 
linking of “pre- and post-operative” to “transgender status” suggests that only those who proceed with 
gender correction surgery fall into the “transgender” definition. Moreover, as scientific knowledge 
regarding the gender spectrum develops, the regulations can be more easily amended to address the 
latest understanding. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend California Government Code section 12920 to read as follows: 
 
§ 12920. 
 It is hereby declared as the public policy of this state that it is necessary to protect and 1 
safeguard the right and opportunity of all persons to seek, obtain, and hold employment without 2 
discrimination or abridgment on account of race, religious creed, color, national origin, ancestry, 3 
physical disability, mental disability, medical condition, genetic information, marital status, sex, 4 
gender, gender identity, gender expression, transgender status (pre and post-operative), non-binary, 5 
asexual or intersex status, sexual orientation, or military and veteran status.  It is recognized that the 6 
practice of denying employment opportunity and discriminating in the terms of employment for these 7 
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reasons foments domestic strife and unrest, deprives the state of the fullest utilization of its capacities 8 
for development and advancement, and substantially and adversely affects the interests of employees, 9 
employers, and the public in general.  Further, the practice of discrimination because of race, color, 10 
religion, sex, gender, gender identity, gender expression, transgender status (pre and post-operative), 11 
non-binary, asexual or intersex status sexual orientation, marital status, national origin, ancestry, 12 
familial status, source of income, disability, or genetic information in housing accommodations is 13 
declared to be against public policy.  It is the purpose of this part to provide effective remedies that 14 
will eliminate these discriminatory practices.  This part shall be deemed an exercise of the police 15 
power of the state for the protection of the welfare, health, and peace of the people of this state.  16 
 

(Proposed new language underlined; language to be deleted stricken.) 
 

PROPONENT:  Bar Association of San Francisco 
 

STATEMENT OF REASONS  
The Problem: The law as it stands now uses catch-all terms for people on the trans spectrum in housing 
and employment discrimination cases. 
The categories of “gender identity” and “gender expression” in the current law are well-meaning, but 
they do not hold as much power against discrimination as do the adjunct terms added in the current 
draft resolution.  For example, a transgender individual discriminated in a housing or job application 
solely for being transgender should be able to use the DFEH statute in a discrimination case by using 
this term alone, without having to explain “gender expression” and “gender identity” factors, which 
may only compound their issues in their cases. 
 
A way this could work our poorly for a complaining witness is to have a transgender individual to have 
to “prove” their gender identity in the instant case, by having to state in court that they used to be this 
former sex or that, otherwise they would not get the benefit of the “gender identity” clause in the 
DFEH statute. Better to have transgender individuals discriminated in this way to be able to point to 
the exact word that describes their situation, to avoid the pitfall from falling inside a catch-all term. 
The Solution: This resolution would add direct language in the relevant DFEH statute to cover 
transgender (pre- and post-operative) status, as well non-binary, agender, and intersex status to the 
anti-discriminatory laws now in place. 

 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Rae Raucci, 1820 Taylor St., San Francisco, CA 
94133; 415-954-2141; rraucci11@gmail.com.  
 
RESPONSIBLE FLOOR DELEGATE:  Rae Raucci 
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RESOLUTION 08-03-2019 
 
DIGEST 
Employment Law:  Parental and Familial Status is a Protected Class 
Amends Government Code section 12940 to include parental and familial status as protected 
classes. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE    
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Government Code section 12940 to include parental and familial status 
as protected classes.  This resolution should be approved in principle because whether or not 
someone has a family is unrelated to the ability to do one’s job. 
 
California’s public policy is to safeguard the right and opportunity of all persons to seek, obtain, 
and hold employment without discrimination or abridgement.  (Gov. Code, § 12920.)  Thus, the 
law provides that it is an unlawful employment practice for an employer to permit 
discrimination, harassment, and retaliation on the basis of marital status, sex, gender, gender 
identity, gender expression, and sexual orientation, race, national origin, among other protected 
categories.  (Gov. Code, § 12940, subd. (a).)  In addition, the Family Care Leave Act permits 
parents to take up to 12 workweeks in a 12-month period to care for sick children or to take 
children to medical appointments and provides that it is unlawful for an employer with more than 
50 employees to refuse to grant such requests or to terminate an employee for taking the time or 
making the request.  (Gov. Code, § 12945.2, subds. (a) & (b).)  The statute also provides that 
“[i]t shall be an unlawful employment practice for an employer to interfere with, restrain, or 
deny the exercise of, or the attempt to exercise, any right provided under this section.”  (Gov. 
Code, § 12945.2, subd. (t).)      
 
However, while California’s current employment law provides anti-discrimination protections 
for employees based on their marital status and pregnancy (by virtue of it being a medical 
condition and as it corresponds to discrimination on the basis of sex), it does not provide 
protection for employees on the grounds of familial status, i.e. that they do, or do not, have 
children.  (Gov. Code, § 12921, subd. (a).)  As a result, under current employment law, while a 
female employee could not be terminated because she is unmarried and/or pregnant, she could 
subsequently receive disparate treatment if her employer found that caring for her children 
distracted from the employee’s work, even if the employee otherwise complied with her 
employment requirements.  Likewise, current law does not prevent an employer from retaliating 
against an employee because that employee took time off to attend to their children, instead of 
taking time off for something the employer found more productive. 
  

233 of 506



08-03-2019 Page 2 of 7 
 
 
 

Conversely, under the current law, if an employer had to lay-off employees, then the employer 
could lay-off a childless employee rather than an employee with children, regardless of the 
employees’ qualifications, work habits, time on the job, or other sources of income.  Also, an 
employer could ask, or expect, a childless employee to work longer hours or take business trips, 
while excusing an equally eligible employee with children from doing so, and the employer 
could retaliate against that childless employee if they complained about the unequal treatment.  
  
Although familial status may appear to be a corollary to the existing protections against 
discrimination based on sex, marital status, or medical condition, under current law employees 
can be retaliated or discriminated against depending on whether or not they have children.  This 
resolution would help close that gap, promote California’s public policy for safeguarding the 
right and opportunity of all persons to seek, obtain, and hold employment without discrimination 
or abridgement, and ensure that employees are treated equally based on their skills and work.  
 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code section 12940 to read as follows: 
 
§12940 1 

It is an unlawful employment practice, unless based upon a bona fide occupational 2 
qualification, or, except where based upon applicable security regulations established by the 3 
United States or the State of California: 4 
 (a) For an employer, because of the race, religious creed, color, national origin, ancestry, 5 
physical disability, mental disability, medical condition, genetic information, marital 6 
status, parental or familial status, sex, gender, gender identity, gender expression, age, sexual 7 
orientation, or military and veteran status of any person, to refuse to hire or employ the person or 8 
to refuse to select the person for a training program leading to employment, or to bar or to 9 
discharge the person from employment or from a training program leading to employment, or to 10 
discriminate against the person in compensation or in terms, conditions, or privileges of 11 
employment. 12 
 (1) This part does not prohibit an employer from refusing to hire or discharging an 13 
employee with a physical or mental disability, or subject an employer to any legal liability 14 
resulting from the refusal to employ or the discharge of an employee with a physical or mental 15 
disability, if the employee, because of a physical or mental disability, is unable to perform the 16 
employee’s essential duties even with reasonable accommodations, or cannot perform those 17 
duties in a manner that would not endanger the employee’s health or safety or the health or 18 
safety of others even with reasonable accommodations. 19 
 (2) This part does not prohibit an employer from refusing to hire or discharging an 20 
employee who, because of the employee’s medical condition, is unable to perform the 21 
employee’s essential duties even with reasonable accommodations, or cannot perform those 22 
duties in a manner that would not endanger the employee’s health or safety or the health or 23 
safety of others even with reasonable accommodations. Nothing in this part shall subject an 24 
employer to any legal liability resulting from the refusal to employ or the discharge of an 25 

234 of 506



69 
70  expression, age, sexual orientation, or military and veteran status of the person discriminated 

08-03-2019 Page 3 of 7 
 
 
 

employee who, because of the employee’s medical condition, is unable to perform the 26 
employee’s essential duties, or cannot perform those duties in a manner that would not endanger 27 
the employee’s health or safety or the health or safety of others even with reasonable 28 
accommodations. 29 
 (3) Nothing in this part relating to discrimination on account of marital status shall do 30 
either of the following: 31 
 (A) Affect the right of an employer to reasonably regulate, for reasons of supervision, 32 
safety, security, or morale, the working of spouses in the same department, division, or facility, 33 
consistent with the rules and regulations adopted by the commission. 34 
 (B) Prohibit bona fide health plans from providing additional or greater benefits to 35 
employees with dependents than to those employees without or with fewer dependents. 36 
 (4) Nothing in this part relating to discrimination on account of sex shall affect the right 37 
of an employer to use veteran status as a factor in employee selection or to give special 38 
consideration to Vietnam-era veterans. 39 
 (5) (A) This part does not prohibit an employer from refusing to employ an individual 40 
because of the individual’s age if the law compels or provides for that refusal. Promotions within 41 
the existing staff, hiring or promotion on the basis of experience and training, rehiring on the 42 
basis of seniority and prior service with the employer, or hiring under an established recruiting 43 
program from high schools, colleges, universities, or trade schools do not, in and of themselves, 44 
constitute unlawful employment practices. 45 
 (B) The provisions of this part relating to discrimination on the basis of age do not 46 
prohibit an employer from providing health benefits or health care reimbursement plans to 47 
retired persons that are altered, reduced, or eliminated when the person becomes eligible for 48 
Medicare health benefits. This subparagraph applies to all retiree health benefit plans and 49 
contractual provisions or practices concerning retiree health benefits and health care 50 
reimbursement plans in effect on or after January 1, 2011. 51 
 (b) For a labor organization, because of the race, religious creed, color, national origin, 52 
ancestry, physical disability, mental disability, medical condition, genetic information, marital 53 
status, parental or familial status, sex, gender, gender identity, gender expression, age, sexual 54 
orientation, or military and veteran status of any person, to exclude, expel, or restrict from its 55 
membership the person, or to provide only second-class or segregated membership or to 56 
discriminate against any person because of the race, religious creed, color, national origin, 57 
ancestry, physical disability, mental disability, medical condition, genetic information, marital 58 
status, parental or familial status, sex, gender, gender identity, gender expression, age, sexual 59 
orientation, or military and veteran status of the person in the election of officers of the labor 60 
organization or in the selection of the labor organization’s staff or to discriminate in any way 61 
against any of its members or against any employer or against any person employed by an 62 
employer. 63 
 (c) For any person to discriminate against any person in the selection, termination, 64 
training, or other terms or treatment of that person in any apprenticeship training program, any 65 
other training program leading to employment, an unpaid internship, or another limited duration 66 
program to provide unpaid work experience for that person because of the race, religious creed, 67 
color, national origin, ancestry, physical disability, mental disability, medical condition, genetic 68 
information, marital status, parental or familial status, sex, gender, gender identity, gender 
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against. 71 
 (d) For any employer or employment agency to print or circulate or cause to be printed or 72 
circulated any publication, or to make any nonjob-related inquiry of an employee or applicant, 73 
either verbal or through use of an application form, that expresses, directly or indirectly, any 74 
limitation, specification, or discrimination as to race, religious creed, color, national origin, 75 
ancestry, physical disability, mental disability, medical condition, genetic information, marital 76 
status, parental or familial status, sex, gender, gender identity, gender expression, age, sexual 77 
orientation, or military and veteran status, or any intent to make any such limitation, 78 
specification, or discrimination. This part does not prohibit an employer or employment agency 79 
from inquiring into the age of an applicant, or from specifying age limitations, if the law compels 80 
or provides for that action. 81 
 (e) (1) Except as provided in paragraph (2) or (3), for any employer or employment 82 
agency to require any medical or psychological examination of an applicant, to make any 83 
medical or psychological inquiry of an applicant, to make any inquiry whether an applicant has a 84 
mental disability or physical disability or medical condition, or to make any inquiry regarding 85 
the nature or severity of a physical disability, mental disability, or medical condition. 86 
 (2) Notwithstanding paragraph (1), an employer or employment agency may inquire into 87 
the ability of an applicant to perform job-related functions and may respond to an applicant’s 88 
request for reasonable accommodation. 89 
 (3) Notwithstanding paragraph (1), an employer or employment agency may require a 90 
medical or psychological examination or make a medical or psychological inquiry of a job 91 
applicant after an employment offer has been made but prior to the commencement of 92 
employment duties, provided that the examination or inquiry is job related and consistent with 93 
business necessity and that all entering employees in the same job classification are subject to the 94 
same examination or inquiry. 95 
 (f) (1) Except as provided in paragraph (2), for any employer or employment agency to 96 
require any medical or psychological examination of an employee, to make any medical or 97 
psychological inquiry of an employee, to make any inquiry whether an employee has a mental 98 
disability, physical disability, or medical condition, or to make any inquiry regarding the nature 99 
or severity of a physical disability, mental disability, or medical condition. 100 
 (2) Notwithstanding paragraph (1), an employer or employment agency may require any 101 
examinations or inquiries that it can show to be job related and consistent with business 102 
necessity. An employer or employment agency may conduct voluntary medical examinations, 103 
including voluntary medical histories, which are part of an employee health program available to 104 
employees at that worksite. 105 
 (g) For any employer, labor organization, or employment agency to harass, discharge, 106 
expel, or otherwise discriminate against any person because the person has made a report 107 
pursuant to Section 11161.8 of the Penal Code that prohibits retaliation against hospital 108 
employees who report suspected patient abuse by health facilities or community care facilities. 109 
 (h) For any employer, labor organization, employment agency, or person to discharge, 110 
expel, or otherwise discriminate against any person because the person has opposed any practices 111 
forbidden under this part or because the person has filed a complaint, testified, or assisted in any 112 
proceeding under this part. 113 
 114 
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 (j) (1) For an employer, labor organization, employment agency, apprenticeship training 116 
program or any training program leading to employment, or any other person, because of race, 117 
religious creed, color, national origin, ancestry, physical disability, mental disability, medical 118 
condition, genetic information, marital status, parental or familial status, sex, gender, gender 119 
identity, gender expression, age, sexual orientation, or military and veteran status, to harass an 120 
employee, an applicant, an unpaid intern or volunteer, or a person providing services pursuant to 121 
a contract. Harassment of an employee, an applicant, an unpaid intern or volunteer, or a person 122 
providing services pursuant to a contract by an employee, other than an agent or supervisor, shall 123 
be unlawful if the entity, or its agents or supervisors, knows or should have known of this 124 
conduct and fails to take immediate and appropriate corrective action. An employer may also be 125 
responsible for the acts of nonemployees, with respect to harassment of employees, applicants, 126 
unpaid interns or volunteers, or persons providing services pursuant to a contract in the 127 
workplace, if the employer, or its agents or supervisors, knows or should have known of the 128 
conduct and fails to take immediate and appropriate corrective action. In reviewing cases 129 
involving the acts of nonemployees, the extent of the employer’s control and any other legal 130 
responsibility that the employer may have with respect to the conduct of those nonemployees 131 
shall be considered. An entity shall take all reasonable steps to prevent harassment from 132 
occurring. Loss of tangible job benefits shall not be necessary in order to establish harassment. 133 
 (2) The provisions of this subdivision are declaratory of existing law, except for the new 134 
duties imposed on employers with regard to harassment. 135 
 (3) An employee of an entity subject to this subdivision is personally liable for any 136 
harassment prohibited by this section that is perpetrated by the employee, regardless of whether 137 
the employer or covered entity knows or should have known of the conduct and fails to take 138 
immediate and appropriate corrective action. 139 
 (4) (A) For purposes of this subdivision only, “employer” means any person regularly 140 
employing one or more persons or regularly receiving the services of one or more persons 141 
providing services pursuant to a contract, or any person acting as an agent of an employer, 142 
directly or indirectly, the state, or any political or civil subdivision of the state, and cities. The 143 
definition of “employer” in subdivision (d) of Section 12926 applies to all provisions of this 144 
section other than this subdivision. 145 
 (B) Notwithstanding subparagraph (A), for purposes of this subdivision, “employer” does 146 
not include a religious association or corporation not organized for private profit, except as 147 
provided in Section 12926.2. 148 
 (C) For purposes of this subdivision, “harassment” because of sex includes sexual 149 
harassment, gender harassment, and harassment based on pregnancy, childbirth, or related 150 
medical conditions. Sexually harassing conduct need not be motivated by sexual desire. 151 
 (5) For purposes of this subdivision, “a person providing services pursuant to a contract” 152 
means a person who meets all of the following criteria: 153 
 (A) The person has the right to control the performance of the contract for services and 154 
discretion as to the manner of performance. 155 
 (B) The person is customarily engaged in an independently established business. 156 
 (C) The person has control over the time and place the work is performed, supplies the 157 
tools and instruments used in the work, and performs work that requires a particular skill not 158 
ordinarily used in the course of the employer’s work. 159 
 160 
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program, or any training program leading to employment, to fail to take all reasonable steps 161 
necessary to prevent discrimination and harassment from occurring. 162 
 (l) (1) For an employer or other entity covered by this part to refuse to hire or employ a 163 
person or to refuse to select a person for a training program leading to employment or to bar or to 164 
discharge a person from employment or from a training program leading to employment, or to 165 
discriminate against a person in compensation or in terms, conditions, or privileges of 166 
employment because of a conflict between the person’s religious belief or observance and any 167 
employment requirement, unless the employer or other entity covered by this part demonstrates 168 
that it has explored any available reasonable alternative means of accommodating the religious 169 
belief or observance, including the possibilities of excusing the person from those duties that 170 
conflict with the person’s religious belief or observance or permitting those duties to be 171 
performed at another time or by another person, but is unable to reasonably accommodate the 172 
religious belief or observance without undue hardship, as defined in subdivision (u) of Section 173 
12926, on the conduct of the business of the employer or other entity covered by this part. 174 
Religious belief or observance, as used in this section, includes, but is not limited to, observance 175 
of a Sabbath or other religious holy day or days, reasonable time necessary for travel prior and 176 
subsequent to a religious observance, and religious dress practice and religious grooming 177 
practice as described in subdivision (q) of Section 12926. This subdivision shall also apply to an 178 
apprenticeship training program, an unpaid internship, and any other program to provide unpaid 179 
experience for a person in the workplace or industry. 180 
 (2) An accommodation of an individual’s religious dress practice or religious grooming 181 
practice is not reasonable if the accommodation requires segregation of the individual from other 182 
employees or the public. 183 
 (3) An accommodation is not required under this subdivision if it would result in a 184 
violation of this part or any other law prohibiting discrimination or protecting civil rights, 185 
including subdivision (b) of Section 51 of the Civil Code and Section 11135 of this code. 186 
 (4) For an employer or other entity covered by this part to, in addition to the employee 187 
protections provided pursuant to subdivision (h), retaliate or otherwise discriminate against a 188 
person for requesting accommodation under this subdivision, regardless of whether the request 189 
was granted. 190 
 (m) (1) For an employer or other entity covered by this part to fail to make reasonable 191 
accommodation for the known physical or mental disability of an applicant or employee. 192 
Nothing in this subdivision or in paragraph (1) or (2) of subdivision (a) shall be construed to 193 
require an accommodation that is demonstrated by the employer or other covered entity to 194 
produce undue hardship, as defined in subdivision (u) of Section 12926, to its operation. 195 
 (2) For an employer or other entity covered by this part to, in addition to the employee 196 
protections provided pursuant to subdivision (h), retaliate or otherwise discriminate against a 197 
person for requesting accommodation under this subdivision, regardless of whether the request 198 
was granted. 199 
 (n) For an employer or other entity covered by this part to fail to engage in a timely, good 200 
faith, interactive process with the employee or applicant to determine effective reasonable 201 
accommodations, if any, in response to a request for reasonable accommodation by an employee 202 
or applicant with a known physical or mental disability or known medical condition. 203 
 204 
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 (p) Nothing in this section shall be interpreted as preventing the ability of employers to 206 
identify members of the military or veterans for purposes of awarding a veteran’s preference as 207 
permitted by law. 208 
 

(Proposed new language underlined; language to be deleted stricken.) 
 

PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:   Current employment law does not protect against discrimination, harassment, or 
retaliation on the basis of a person's parental or familial status. For example, an employer may 
state a job requirement that employees be childless. An employer may refuse to promote 
employees who have children, or fire employees upon discovering that they do. 
 
Existing protections are patchy and insufficient: for example, an employee is entitled to take time 
off to enroll a child in school, but not to take a child to a routine medical visit. Parents of 
disabled children are protected under associational disability, but parents of healthy children are 
not protected. 
 
The state of California believes that sound public policy includes supporting and accommodating 
parents. Present parents make for healthy families. That’s why current laws allow for pregnancy 
leave, baby bonding, and time off to attend school functions. This proposed amendment more 
coherently codifies parental and familial status as protected classifications, instead of only 
protecting isolated events. 
 
The Solution:   Including parental and familial status alongside the other protected classifications 
in section 12940 would provide fair and consistent protection. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Nicole Nguyen, Sessions & Kimball LLP, 
23456 Madero, Suite 170, Mission Viejo, CA 92691; (949) 380-0900; nan@job-law.com 
 
RESPONSIBLE FLOOR DELEGATE:  Nicole Nguyen 
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RESOLUTION 08-04-2019 
 
DIGEST 
Transgender Individual Rights: Access to Lactation/Wellness Rooms in Workplace 
Amends Labor Code section 1031 to allow transgender employees access to workplace lactation/ 
wellness rooms for post-surgical trans care. 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Labor Code section 1031 to allow transgender employees access to workplace 
lactation / wellness rooms for post-surgical trans care.  This resolution should be approved in principle 
because post-surgical transgender employees need a private space to take care of their post-operative 
needs and access to lactation/wellness rooms will allow transgender employees to return to work more 
quickly after their surgery.    
 
Current law requires employers to make reasonable efforts to provide employees with the use of a 
private office, room or area, which is not a bathroom, for its employees to express milk.  (Lab. Code, § 
1031, subd. (a).)  The use of this room should be extended to transgender employees for post-surgical 
needs. In the first few months after male to female gender confirmation surgery, the transgender 
woman is required to dilate her vaginal canal two to three times a day.    
 
Just as a workplace bathroom is not an appropriate space for a lactating woman to express her milk, a 
workplace bathroom is not an appropriate place for a post-surgical transgender woman to address her 
post-surgical needs.  Access to the lactation/wellness room is necessary for a few reasons.  First, to 
dilate properly, a person needs a private space that is bigger than a bathroom stall can offer.  Second, 
because of the need for privacy during dilation, access to the lactation/wellness room is necessary so 
the transgender employee can dilate in private without interruption.   Third, if the post-surgical 
transgender woman has access to a lactation or wellness room it will allow the employee to return to 
work and take care of her post-operative needs on the job.  Finally, this resolution does not require the 
employer to create a room for this purpose if none already exists.  Thus, both the employer and 
employee will benefit at no additional cost to the employer. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend California Labor Code section 1031 to read as follows: 
 
§10311 
 (a)  An employer shall make reasonable efforts to provide an employee with the use of a room 2 
or other location, other than a bathroom, in close proximity to the employee’s work area, for the 3 
employee to express milk in private. The room or location may include the place where the employee 4 
normally works if it otherwise meets the requirements of this section. 5 
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 (b)  An employer shall make reasonable efforts to make such private lactation / wellness rooms 6 
open to transgender employees on an ad-hoc basis for post-surgical care. 7 
 (b) (c)  An employer who makes a temporary lactation location available to an employee shall 8 
be deemed to be in compliance with this section if all of the following conditions are met: 9 
 (1)  The employer is unable to provide a permanent lactation location because of operational, 10 
financial, or space limitations. 11 
 (2)  The temporary lactation location is private and free from intrusion while an employee 12 
expresses milk. 13 
 (3)  The temporary lactation location is used only for lactation purposes while an employee 14 
expresses milk. 15 
 (4)  The temporary lactation location otherwise meets the requirements of state law concerning 16 
lactation accommodation. 17 
 (c) (d) An agricultural employer, as defined in Section 1140.4, shall be deemed to be in 18 
compliance with this section if the agricultural employer provides an employee wanting to express 19 
milk with a private, enclosed, and shaded space, including, but not limited to, an air-conditioned cab of 20 
a truck or tractor. 21 
 (d) (e) If an employer can demonstrate to the department that the requirement to provide the 22 
employee with the use of a room or other location, other than a bathroom would impose an undue 23 
hardship when considered in relation to the size, nature, or structure of the employer’s business, an 24 
employer shall make reasonable efforts to provide an employee with the use of a room or other 25 
location, other than a toilet stall, in close proximity to the employee’s work area, for the employee to 26 
express milk in private. 27 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS  
 
The Problem: Currently transgender individuals in California face a crisis when they decide on Gender 
Confirmation Surgery (CGS).  As a cure for acute gender dysphoria, GCS may be needed in some, but 
not all trans cases.  For those individuals who choose GCS, post-surgical care may include morning 
and afternoon after-care sessions, which, for some individuals, may have to extend for the individuals’ 
lifetime.  The existing law for lactation room use does not feature access for certain transgender 
individuals, who sorely need this access at work. 
 
The Solution: For the transgender workers in California with this condition, allowing them to use 
already established lactation wellness rooms on an ad-hoc basis for trans after-care will allow them to 
mainstream themselves back into the workplace, without having the same issues with California 
workplaces before lactation rooms were used (ie, having to use substandard bathroom facilities).  By 
amending the existing lactation-room law, an easy fit can be made for transgender accommodations in 
California workplaces.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
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AUTHOR AND/OR PERMANENT CONTACT: Rae Raucci, 1820 Taylor St., San Francisco, CA 
94133; 415-954-2141;  rraucci11@gmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Rae Raucci 
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RESOLUTION 08-05-2019 
 
DIGEST 
Payment of Wages:  Inapplicability to Tenants Providing Less than Six Hours of Assistance 
Amends California Code of Regulations, title 8, section 11150 to exempt tenants providing 
less than six hours of assistance to a landlord or other tenant from wage requirements. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends California Code of Regulations, title 8, section 11150 to exempt 
tenants providing less than six hours of assistance to a landlord or other tenant from wage 
requirements.  This resolution should be disapproved because personal attendants are exempt 
from the requirements of this section, it is not clearly defined what tasks would constitute 
“light assistance,” and it is illegal to offer reduced or free rent as a form of compensation.   
 
Section 11150 limits the number of hours and days that persons employed in household 
occupations as live-in employees can work on a daily and weekly basis before they are 
entitled to overtime.  (Cal. Code Regs., tit. 8, § 11150, subd. (3)(A).)  This resolution seeks to 
amend the regulations such that its provisions would not apply to a nonpaying tenant or 
reduced rent paying tenant that receives assistance from a government agency or 
nongovernmental agency “whose purpose is to pair those needing housing with those living 
alone who might benefit from reduced isolation…. [and where the tenant provides] incidental 
(6 hours a week or less) light assistance to the landlord or occupant.”  (Resolution lines 168-
171.)  
 
The resolution should be disapproved because the identification of a person “who might 
benefit from reduced isolation” is not clearly defined and the work involved in “light 
assistance” is also not clearly defined.  In-home caregivers often assist in the activities of 
daily living such as grooming, bathing, toileting, and other matters.  If the tenant is only 
required to do this once a week for half an hour, does that constitute “light assistance?”  
“Light assistance” might also mean something as simple as opening one’s mail or running an 
errand for someone.  However, if the mail were lost or the tenant gets into an accident while 
running the errand, does that expose the tenant to liability?  Finally, this resolution may not 
be necessary because the regulation does not apply to a “personal attendant” which is defined 
as someone in the health care industry who is trained to “supervise, feed, or dress a child or 
person who by reason of advanced age, physical disability, or mental deficiency needs 
supervision.  (Cal. Code Regs., tit. 8, § 11150, subd. (2)(J).)  If this is the “light assistance” 
contemplated by the resolution, then an amendment to the regulation is unnecessary.       

 
 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that 
regulations be sponsored to amend California Code of Regulations, title 8, section 11150 to 
read as follows: 
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§ 11150 1 
1.  Applicability of Order This order shall apply to all persons employed in household 2 
occupations, whether paid on a time, piece rate, commission, or other basis unless such 3 
occupation is performed for an industry covered by an industry Order of this Commission, 4 
except that: 5 

(A)  Provisions of Sections 3 through 12 of this Order shall not apply to persons 6 
employed in administrative, executive, or professional capacities. The following requirements 7 
shall apply in determining whether an employee's duties meet the test to qualify for an 8 
exemption from those sections: 9 

(1)  Executive Exemption A person employed in an executive capacity means any 10 
employee: 11 

(a)  Whose duties and responsibilities involve the management of the enterprise in 12 
which he is employed or of a customarily recognized department or subdivision thereof; and 13 

(b)  Who customarily and regularly directs the work of two or more other employees 14 
therein; and 15 

(c)  Who has the authority to hire or fire other employees or whose suggestions and 16 
recommendations as to the hiring or firing and as to the advancement and promotion or any 17 
other change of status of other employees will be given particular weight; and 18 

(d)  Who customarily and regularly exercises discretion and independent judgment; 19 
and 20 

(e)  Who is primarily engaged in duties which meet the test of the exemption. The 21 
activities constituting exempt work and non-exempt work shall be construed in the same 22 
manner as such items are construed in the following regulations under the Fair Labor 23 
Standards Act effective as of the date of this order 29 C.F.R. §§ 541.102, 541.104-111, 24 
541.115-116. Exempt work shall include, for example, all work that is directly and closely 25 
related to exempt work and work which is properly viewed as a means for carrying out 26 
exempt functions. The work actually performed by the employee during the course of the 27 
work week must, first and foremost, be examined and the amount of time the employee 28 
spends on such work, together with the employer's realistic expectations and the realistic 29 
requirements of the job, shall be considered in determining whether the employee satisfies 30 
this requirement. 31 

(f)  Such an employee must also earn a monthly salary equivalent to no less than two 32 
times the state minimum wage for full-time employment. Full-time employment is defined in 33 
Labor Code § 515(c) as 40 hours per week. 34 

(2)  Administrative Exemption A person employed in an administrative capacity 35 
means any employee: 36 

(a)  Whose duties and responsibilities involve either: 37 
(1)  The performance of office or non-manual work directly related to management 38 

policies or general business operations of his employer or his employer's customers, or 39 
(2)  The performance of functions in the administration of a school system, or 40 

educational establishment or institution, or of a department of subdivision thereof; in work 41 
directly related to the academic instruction or training carried on therein; and 42 

(b)  Who customarily and regularly exercises discretion and independent judgment; 43 
and 44 

(c)  Who regularly and directly assists a proprietor, or an employee employed in a 45 
bona fide executive or administrative capacity (as such terms are defined for purposes of this 46 
section), or 47 

(d)  Who performs under only general supervision work along specialized or technical 48 
lines requiring special training, experience, or knowledge, or 49 
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(e)  Who executes under only general supervision special assignments and tasks, and 50 
(f)  Who is primarily engaged in duties which meet the test of the exemption. The 51 

activities constituting exempt work and non-exempt work shall be construed in the same 52 
manner as such terms are construed in the following regulations under the Fair Labor 53 
Standards Act effective as of the date of this order 29 C.F.R. §§ 541.201-205, 541.207-208, 54 
541.210, 541.215. Exempt work shall include, for example, all work that is directly and 55 
closely related to exempt work and work which is properly viewed as a means for carrying 56 
out exempt functions. The work actually performed by the employee during the course of the 57 
work week must, first and foremost, be examined and the amount of time the employee 58 
spends on such work, together with the employer's realistic expectations and the realistic 59 
requirements of the job, shall be considered in determining whether the employee satisfies 60 
this requirement. 61 

(e)  (sic) Such employee must also earn a monthly salary equivalent to no less than 62 
two times the state minimum wage for full-time employment. Full-time employment is 63 
defined in Labor Code § 515(c) as 40 hours per week. 64 

(3)  Professional Exemption A person employed in a professional capacity means any 65 
employee who meets all of the following requirements: 66 

(a)  Who is licensed or certified by the State of California and is primarily engaged in 67 
the practice of one of the following recognized professions: law, medicine, dentistry, 68 
optometry, architecture, engineering, teaching, or accounting; or 69 

(b)  Who is primarily engaged in an occupation commonly recognized as a learned or 70 
artistic profession. For the purposes of this subsection, "learned or artistic profession" means 71 
an employee who is primarily engaged in the performance of: 72 

(i)  Work requiring knowledge of an advanced type in a field or science or learning 73 
customarily acquired by a prolonged course of specialized intellectual instruction and study, 74 
as distinguished from a general academic education and from an apprenticeship, and from 75 
training in the performance of routine mental, manual, or physical processes, or work that is 76 
an essential part of or necessarily incident to any of the above work; or 77 

(ii)  Work that is original and creative in character in a recognized field of artistic 78 
endeavor (as opposed to work which can be produced by a person endowed with general 79 
manual or intellectual ability and training), and the result of which depends primarily on the 80 
invention, imagination, or talent of the employee, or work that is an essential part of or 81 
necessarily incident to any of the above work; and 82 

(iii)  Whose work is predominantly intellectual and varied in character (as opposed to 83 
routine mental, manual, mechanical, or physical work) and is of such character that the output 84 
produced or the result accomplished cannot be standardized in relation to a given period of 85 
time. 86 

(c)  Who customarily and regularly exercises discretion and independent judgment in 87 
the performance of duties set forth in subparagraphs (a) and (b). 88 

(d)  Who earns a monthly salary equivalent to no less than two times the state 89 
minimum wage for full-time employment. 90 

(e)  Subparagraph (b) above is intended to be construed in accordance with the 91 
following provisions of federal law as they existed as of the date of this Order: 29 C.F.R. §§ 92 
541.207, 541.301(a)-(d), 541.302, 541.306, 541.307, 541.308, and 541.310. 93 

(f)  Notwithstanding the provisions of this subparagraph, pharmacists employed to 94 
engage in the practice of pharmacy, and registered nurses employed to engage in the practice 95 
of nursing, shall not be considered exempt professional employees, nor shall they be 96 
considered exempt from coverage for the purposes of this subparagraph unless they 97 
individually meet the criteria established for exemption as executive or administrative 98 
employees. 99 
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(g)  Subparagraph (f) above, shall not apply to the following advanced practice 100 
nurses: 101 

(i)  Certified nurse midwives who are primarily engaged in performing duties for 102 
which certification is required pursuant to Article 2.5 (commencing with Section 2746) of 103 
Chapter 6 of Division 2 of the Business and Professions Code. 104 

(ii)  Certified nurse anesthetists who are primarily engaged in performing duties for 105 
which certification is required pursuant to Article 7 (commencing with Section 2825) of 106 
Chapter 6 of Division 2 of the Business and Professions Code. 107 

(iii)  Certified nurse practitioners who are primarily engaged in performing duties for 108 
which certification is required pursuant to Article 8 (commencing with Section 2834) of 109 
Chapter 6 of Division 2 of the Business and Professions Code. 110 

(iv)  Nothing in this subparagraph shall exempt the occupations set forth in clauses (i), 111 
(ii), and (iii) from meeting the requirements of subsection 1(A)(3)(a)-(d), above. 112 

(h)  Except as provided in subparagraph (i), an employee in the computer software 113 
field who is paid on an hourly basis shall be exempt, if all of the following apply: 114 

(i)  The employee is primarily engaged in work that is intellectual or creative and that 115 
requires the exercise of discretion and independent judgment. 116 

(ii)  The employee is primarily engaged in duties that consist of one or more of the 117 
following: 118 
- The application of systems analysis techniques and procedures, including consulting with 119 
users, to determine hardware, software, or system functional specifications. 120 
- The design, development, documentation, analysis, creation, testing, or modification of 121 
computer systems or programs, including prototypes, based on and related to, user or system 122 
design specifications. 123 
- The documentation, testing, creation, or modification of computer programs related to the 124 
design of software or hardware for computer operating systems. 125 

(iii)  The employee is highly skilled and is proficient in the theoretical and practical 126 
application of highly specialized information to computer systems analysis, programming, 127 
and software engineering. A job title shall not be determinative of the applicability of this 128 
exemption. 129 

(iv)  The employee's hourly rate of pay is not less than forty-one dollars ($ 41.00). 130 
The Division of Labor Statistics and Research shall adjust this pay rate on October 1 of each 131 
year to be effective on January 1 of the following year by an amount equal to the percentage 132 
increase in the California Consumer Price Index for Urban Wage Earners and Clerical 133 
Workers. 134 

(i)  The exemption provided in subparagraph (h) does not apply to an employee if any 135 
of the following apply: 136 

(i)  The employee is a trainee or employee in an entry-level position who is learning 137 
to become proficient in the theoretical and practical application of highly specialized 138 
information to computer systems analysis, programming, and software engineering. 139 

(ii)  The employee is in a computer-related occupation but has not attained the level of 140 
skill and expertise necessary to work independently and without close supervision. 141 

(iii)  The employee is engaged in the operation of computers or in the manufacture, 142 
repair, or maintenance of computer hardware and related equipment. 143 

(iv)  The employee is an engineer, drafter, machinist, or other professional whose 144 
work is highly dependent upon or facilitated by the use of computers and computer software 145 
programs and who is skilled in computer-aided design software, including CAD/CAM, but 146 
who is not in a computer systems analysis or programming occupation. 147 

(v)  The employee is a writer engaged in writing material, including box labels, 148 
product descriptions, documentation, promotional material, setup and installation 149 
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instructions, and other similar written information, either for print or for on screen media or 150 
who writes or provides content material intended to be read by customers, subscribers, or 151 
visitors to computer-related media such as the World Wide Web or CD-ROMs. 152 

(vi)  The employee is engaged in any of the activities set forth in subparagraph (h) for 153 
the purpose of creating imagery for effects used in the motion picture, television, or theatrical 154 
industry. 155 

(B)  Except as provided in sections 1, 2, 4, 10, and 15, the provisions of this Order 156 
shall not apply to personal attendants. The provisions of the Order shall not apply to any 157 
person under the age of eighteen who is employed as a baby sitter for a minor child of the 158 
employer in the employer's home. 159 

(C)  Provisions of this Order shall not apply to any individual who is the parent, 160 
spouse, child, or legally adopted child of the employer. 161 

(D)  The provisions of this Order shall not apply to any individual participating in a 162 
national service program, such as AmeriCorps, carried out using assistance provided under 163 
Section 12571 of Title 42 of the United States Code. (See Stats. 2000, ch. 365, amending 164 
Labor Code § 1171.) 165 
 (E) The provisions of this order shall not apply to any individual whose occupancy as 166 
a non-paying tenant (tenant-at-will) or reduced-rent-paying-tenant is arranged through, or 167 
with the assistance of, a government or non-government organization (NGO) program whose 168 
purpose is to pair those needing housing with those living alone who might benefit from 169 
reduced isolation. This exemption applies notwithstanding the tenant providing incidental (6 170 
hours a week or less) light assistance to the landlord or occupant in exchange for free or 171 
reduced rent, so long as the tenant is provided with tenant’s own private room and bed, and is 172 
1) not required to remain on the premises during evening hours or any other time; and 2) not 173 
required to attend to the landlord or occupant at any specified regular time or meals.  174 
2.  Definitions 175 

(A)  An "alternative workweek schedule" means any regularly scheduled workweek 176 
requiring an employee to work more than eight (8) hours in a 24-hour period. 177 

(B)  "Commission" means the Industrial Welfare Commission of the State of 178 
California. 179 

(C)  "Division" means the Division of Labor Standards Enforcement of the State of 180 
California. 181 

(D)  "Emergency" means an unpredictable or unavoidable occurrence at unscheduled 182 
intervals requiring immediate action. 183 

(E)  "Employ" means to engage, suffer, or permit to work. 184 
(F)  "Employee" means any person employed by an employer. 185 
(G)  "Employer" means any person as defined in Section 18 of the Labor Code, who 186 

directly or indirectly, or through an agent or any other person, employs or exercises control 187 
over the wages, hours, or working conditions of any person. 188 

(H)  "Hours worked" means the time during which an employee is subject to the 189 
control of an employer, and includes all the time the employee is suffered or permitted to 190 
work, whether or not required to do so. 191 

(I)  "Household Occupations" means all services related to the care of persons or 192 
maintenance of a private household or its premises by an employee of a private householder. 193 
Said occupations shall include, but not be limited to, the following: butlers, chauffeurs, 194 
companions, cooks, day workers, gardeners, graduate nurses, grooms, house cleaners, 195 
housekeepers, maids, practical nurses, tutors, valets, and other similar occupations. 196 

(J)  "Personal attendant" includes baby sitters and means any person employed by a 197 
private householder or by any third party employer recognized in the health care industry to 198 
work in a private household, to supervise, feed, or dress a child or person who by reason of 199 
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advanced age, physical disability, or mental deficiency needs supervision. The status of 200 
"personal attendant" shall apply when no significant amount of work other than the foregoing 201 
is required. 202 

(K)  "Minor" means, for the purpose of this Order, any person under the age of 203 
eighteen (18) years. 204 

(L)  "Primarily" as used in Section 1, Applicability, means more than one-half the 205 
employee's work time. 206 

(M)  "Shift" means designated hours of work by an employee, with a designated 207 
beginning time and quitting time. 208 

(N)  "Split shift" means a work schedule which is interrupted by non-paid non-209 
working periods established by the employer, other than bona fide rest or meal periods. 210 

(O)  "Teaching" means, for the purpose of Section 1 of this Order, the profession of 211 
teaching under a certificate from the Commission for Teacher Preparation and Licensing or 212 
teaching in an accredited college or university. 213 

(P)  "Wages" includes all amounts for labor performed by employees of every 214 
description, whether the amount is fixed or ascertained by the standard of time, task, piece, 215 
commission basis, or other method of calculation. 216 

(Q)  "Workday" and "day" mean any consecutive 24-hour period beginning at the 217 
same time each calendar day. 218 

(R)  "Workweek" and "week" mean any seven (7) consecutive days, starting with the 219 
same calendar day each week. "Workweek" is a fixed and regularly recurring period of 168 220 
hours, seven (7) consecutive 24-hour periods. 221 
3.  Hours and Days of Work 222 

(A)  A LIVE-IN employee shall have at least twelve (12) consecutive hours free of 223 
duty during each workday of twenty-four (24) hours, and the total span of hours for a day of 224 
work shall be no more than twelve (12) hours, except under the following conditions: 225 

(1)  The employee shall have at least three (3) hours free of duty during the twelve 226 
(12) hours span of work. Such off-duty hours need not be consecutive, and the schedule for 227 
same shall be set by mutual agreement of employer and employee, provided that 228 

(2)  An employee who is required or permitted to work during scheduled off-duty 229 
hours or during the twelve (12) consecutive off-duty hours shall be compensated at the rate of 230 
one and one-half (1 1/2) times the employee's regular rate of pay for all such hours worked. 231 

(B)  No LIVE-IN employee shall be required to work more than five (5) days in any 232 
one workweek without a day off of not less than twenty-four (24) consecutive hours except in 233 
an emergency as defined in subsection 2(D), provided that the employee is compensated for 234 
time worked in excess of five (5) workdays in any workweek at one and one-half (1 1/2) 235 
times the employee's regular rate of pay for hours worked up to and including nine (9) hours. 236 
Time worked in excess of nine (9) hours on the sixth (6th) and seventh (7th) workdays shall 237 
compensated at double the employee's regular rate of pay. 238 

(C)  The following overtime provisions are applicable to non-LIVE-IN employees 239 
eighteen (18) years of age or over and to employees sixteen (16) or seventeen (17) years of 240 
age who are not required by law to attend school and are not otherwise prohibited by law 241 
from engaging in the subject work. Such employees shall not be employed more than eight 242 
(8) hours in any workday or more than forty (40) hours in any workweek unless the employee 243 
receives one and one-half (1 1/2) times such employee's regular rate of pay for all hours 244 
worked over forty (40) hours in the workweek. Eight (8) hours of labor constitutes a day's 245 
work. Employment beyond eight (8) hours in any workday or more than six (6) days in any 246 
workweek is permissible provided the employee is compensated for such overtime at not less 247 
than: 248 
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(1)  One and one-half (1 1/2) times the employee's regular rate of pay for all hours 249 
worked in excess of eight (8) hours up to and including twelve (12) hours in any workday, 250 
and for the first eight (8) hours worked on the seventh (7th) consecutive day of work in a 251 
workweek; and 252 

(2)  Double the employee's regular rate of pay for all hours worked in excess of 253 
twelve (12) hours in any workday and for all hours worked in excess of eight (8) hours on the 254 
seventh (7th) consecutive day of work in a workweek. 255 

(3)  The overtime rate of compensation required to be paid to a nonexempt full-time 256 
salaried employee shall be computed by using the employee's regular hourly salary as 1/40th 257 
of the employee's weekly salary. 258 

(D)  One and one-half (1 1/2) times a minor's regular rate of pay shall be paid for all 259 
work over forty (40) hours in any workweek except that minors sixteen (16) and seventeen 260 
(17) years old who are not required by law to attend school and may therefore be employed 261 
for the same hours as an adult are subject to subsections (A) and (B), or (C) above. 262 
(VIOLATIONS OF CHILD LABOR LAWS are subject to civil penalties of from $ 500 to $ 263 
10,000 as well as to criminal penalties. Refer to California Labor Code Sections 1285 to 1312 264 
and 1390 to 1399 for additional restrictions on the employment of minors and for descriptions 265 
of criminal and civil penalties for violation of the child labor laws. Employers should ask 266 
school districts about any required work permits.) 267 

(E)  An employee may be employed on seven (7) workdays in one workweek with no 268 
overtime pay required when the total hours of employment during such workweek do not 269 
exceed thirty (30) and the total hours of employment in any one workday thereof do not 270 
exceed six (6). 271 

(F)  The provisions of Labor Code §§ 551 and 552 regarding one (1) day's rest in 272 
seven (7) shall not be construed to prevent an accumulation of days of rest when the nature of 273 
the employment reasonably requires the employee to work seven (7) or more consecutive 274 
days; provided, however, that in each calendar month, the employee shall receive the 275 
equivalent of one (1) day's rest in seven (7). 276 

(G)  Except, as provided in subsection (D) and (F), this section shall not apply to any 277 
employee covered by a valid collective bargaining agreement if the agreement expressly 278 
provides for the wages, hours of work, and working conditions of the employees, and if the 279 
agreement provides premium wage rates for all overtime hours worked and a regular hourly 280 
rate of pay for those employees of not less than thirty (30) percent more than the state 281 
minimum wage. 282 

(H)  Notwithstanding subsection (G) above, where the employer and a labor 283 
organization representing employees of the employer have entered into a valid collective 284 
bargaining agreement pertaining to the hours of work of the employees, the requirement 285 
regarding the equivalent of one (1) day's rest in seven (7) (see section (F) above) shall apply, 286 
unless the agreement expressly provides otherwise. 287 

(I)  If an employer approves a written request of an employee to make-up work time 288 
that is or would be lost as a result of a personal obligation of the employee, the hours of that 289 
make-up work time, if performed in the same workweek in which the work time was lost, 290 
may not be counted toward computing the total number of hours worked in a day for 291 
purposes of the overtime requirements, except for hours in excess of eleven (11) hours of 292 
work in one (1) day or forty (40) hours of work in one (1) workweek. If an employee knows 293 
in advance that he or she will be requesting make-up time for a personal obligation that will 294 
recur at a fixed time over a succession of weeks, the employee may request to make-up work 295 
time for up to four (4) weeks in advance; provided, however, that the make-up work must be 296 
performed in the same week that the work time was lost. An employee shall provide a signed 297 
written request for each occasion that the employee makes a request to make-up work time 298 
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pursuant to this subsection. While an employer may inform an employee of this make-up 299 
time option, the employer is prohibited from encouraging or otherwise soliciting an employee 300 
to request the employer's approval to take personal time off and make-up the work hours 301 
within the same workweek pursuant to this subsection. 302 
4.  Minimum Wages 303 

(A)  Every employer shall pay to each employee wages not less than six dollars and 304 
twenty five cents ($ 6.25) per hour for all hours worked, effective January 1, 2001, and not 305 
less than six dollars and seventy five cents ($ 6.75) per hour for all hours worked effective 306 
January 1, 2002, except: 307 
LEARNERS. Employees during their first one hundred and sixty (160) hours of employment 308 
in occupations in which they have no previous similar or related experience, may be paid not 309 
less than eighty-five percent (85%) of the minimum wage rounded to the nearest nickel. 310 

(B)  Every employer shall pay to each employee, on the established payday for the 311 
period involved, not less than the applicable minimum wage for all hours worked in the 312 
payroll period, whether the remuneration is measured by time, piece, commission, or 313 
otherwise. 314 

(C)  When an employee works a split shift, one hour's pay at the minimum wage shall 315 
be paid in addition to the minimum wage for that workday, except when the employee resides 316 
at the place of employment. 317 

(D)  The provisions of this section shall not apply to apprentices regularly indentured 318 
under the State Division of Apprenticeship Standards. 319 
5.  Reporting Time Pay 320 

(A)  Each workday an employee is required to report for work and does report, but is 321 
not put to work or is furnished less than half said employee's usual or scheduled day's work, 322 
the employee shall be paid for half the usual or scheduled day's work, but in no event for less 323 
than two (2) hours nor more than four (4) hours, at the employee's regular rate of pay, which 324 
shall not be less than the minimum wage. 325 

(B)  If an employee is required to report for work a second time in any one workday 326 
and is furnished less than two hours of work on the second reporting, said employee shall be 327 
paid for two hours at the employee's regular rate of pay, which shall not be less than the 328 
minimum wage. 329 

(C)  The foregoing reporting time pay provisions are not applicable when: 330 
(1)  Operations cannot commence or continue due to threats to employees or property; 331 

or when recommended by civil authorities; or 332 
(2)  Public utilities fail to supply electricity, water, or gas, or there is a failure in the 333 

public utilities, or sewer system; or 334 
(3)  The interruption of work is caused by an Act of God or other cause not within the 335 

employer's control. 336 
(C)  This section shall not apply to an employee on paid standby status who is called 337 

to perform assigned work at a time other than the employee's scheduled reporting time. 338 
6.  Licenses for Disabled Workers 339 

(A) A license may be issued by the Division authorizing employment of a person 340 
whose earning capacity is impaired by physical disability or mental deficiency at less than the 341 
minimum wage. Such licenses shall be granted only upon joint application of employer and 342 
employee and employee's representative if any. 343 

(B)  A special license may be issued to a nonprofit organization such as a sheltered 344 
workshop or rehabilitation facility fixing special minimum rates to enable the employment of 345 
such persons without requiring individual licenses of such employees. 346 

(C)  All such licenses and special licenses shall be renewed on a yearly basis or more 347 
frequently at the discretion of the Division. 348 
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(See California Labor Code, Sections 1191 and 1191.5.) 349 
7.  Records 350 

(A)  Every employer shall keep accurate information with respect to each employee 351 
including the following: 352 

(1)  Full name, home address, occupation and social security number. 353 
(2)  Birth date, if under 18 years, and designation as a minor. 354 
(3)  Time records showing when the employee begins and ends each work period. 355 

Meal periods, split shift intervals and total daily hours worked shall also be recorded. Meal 356 
periods during which operations cease and authorized rest periods need not be recorded. 357 

(4)  Total wages paid each payroll period, including value of board, lodging, or other 358 
compensation actually furnished to the employee. 359 

(5)  Total hours worked in the payroll period and applicable rates of pay. This 360 
information shall be made readily available to the employee upon reasonable request. 361 

(6)  When a piece rate or incentive plan is in operation, piece rates or an explanation 362 
of the incentive plan formula shall be provided to employees. An accurate production record 363 
shall be maintained by the employer. 364 

(B)  Every employer shall semimonthly or at the time of each payment of wages 365 
furnish each employee, either as a detachable part of the check, draft, or voucher paying the 366 
employee's wages, or separately, an itemized statement in writing showing: (1) all 367 
deductions; (2) the inclusive dates of the period for which the employee is paid; (3) the name 368 
of the employee or the employee's social security number; and (4) the name of the employer, 369 
provided all deductions made on written orders of the employee may be aggregated and 370 
shown as one item. 371 

(C)  All required records shall be in the English language and in ink or other indelible 372 
form, properly dated, showing month, day and year, and shall be kept on file by the employer 373 
for at least three years at the place of employment or at a central location within the State of 374 
California. An employee's records shall be available for inspection by the employee upon 375 
reasonable request. 376 

(D)  Clocks shall be provided in all major work areas or within reasonable distance 377 
thereto insofar as practicable. 378 
8.  Cash Shortage and Breakage 379 
No employer shall make any deduction from the wage or require any reimbursement from an 380 
employee for any cash shortage, breakage, or loss of equipment, unless it can be shown that 381 
the shortage, breakage, or loss is caused by a dishonest or willful act, or by the gross negligence 382 
of the employee. 383 
9.  Uniforms and Equipment 384 

(A)  When uniforms are required by the employer to be worn by the employee as a 385 
condition of employment, such uniforms shall be provided and maintained by the employer. 386 
The term "uniform" includes wearing apparel and accessories of distinctive design or color. 387 
Note: This section shall not apply to protective apparel regulated by the Occupational Safety 388 
and Health Standards Board. 389 

(B)  When tools or equipment are required by the employer or are necessary to the 390 
performance of a job, such tools and equipment shall be provided and maintained by the 391 
employer, except that an employee whose wages are at least two (2) times the minimum wage 392 
provided herein may be required to provide and maintain hand tools and equipment 393 
customarily required by the trade or craft. This subsection (B) shall not apply to apprentices 394 
regularly indentured under the State Division of Apprenticeship Standards. 395 
Note: This section shall not apply to protective equipment and safety devices on tools regulated 396 
by the Occupational Safety and Health Standards Board. 397 
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(C)  A reasonable deposit may be required as security for the return of the items 398 
furnished by the employer under provisions of subsections (A) and (B) of this section upon 399 
issuance of a receipt to the employee for such deposit. Such deposits shall be made pursuant 400 
to Section 400 and following of the Labor Code or an employer with the prior written 401 
authorization of the employee may deduct from the employee's last check the cost of an item 402 
furnished pursuant to (A) and (B) above in the event said item is not returned. No deduction 403 
shall be made at any time for normal wear and tear. All items furnished by the employer shall 404 
be returned by the employee upon completion of the job. 405 
10.  Meals and Lodging 406 

(A)  "Meal" means an adequate, well-balanced serving of a variety of wholesome, 407 
nutritious foods. 408 

(B)  "Lodging" means living accommodations available to the employee for full-time 409 
occupancy which are adequate, decent, and sanitary according to usual and customary 410 
standards. Employees shall not be required to share a bed. 411 

(C)  Meals or lodging may not be credited against the minimum wage without a 412 
voluntary written agreement between the employer and the employee. When credit for meals 413 
or lodging is used to meet part of the employer's minimum wage obligation, the amounts so 414 
credited may not be more than the following: 415 

Effective Dates: January 1, 2001 January 1, 2001 
   
Lodging:   
Room occupied alone $ 29.40 per week $ 31.75 per week 
   
Room shared $ 24.25 per week $ 26.20 per week 
   
Apartment -- two-thirds   
(2/3) of the ordinary   
rental value, and in no   
event more than $ 352.95 per month $ 381.20 per month 
   
Where a couple are   
both employed by the   
employer, two-thirds   
(2/3) of the ordinary   
rental value, and in no   
event more than $ 522.10 per month $ 563.90 per month 
   
Meals:   
Breakfast $ 2.25 $ 2.45 
   
Lunch $ 3.10 $ 3.35 
   
Dinner $ 4.15 $ 4.50 
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(D)  Meals evaluated as part of the minimum wage must be bona fide meals consistent 416 
with the employee's work shift. Deductions shall not be made for meals not received nor 417 
lodging not used. 418 

(E)  If, as a condition of employment, the employee must live at the place of 419 
employment or occupy quarters owned or under the control of the employer, then the 420 
employer may not charge rent in excess of the values listed herein. 421 
11.  Meal Periods 422 

(A)  No employer shall employ any person for a work period of more than five (5) 423 
hours without a meal period of not less than thirty (30) minutes, except that when a work 424 
period of not more than six (6) hours will complete the day's work the meal period may be 425 
waived by mutual consent of the employer and employee. 426 

(B)  An employer may not employ an employee for a work period of more than ten 427 
(10) hours per day without providing the employee with a second meal period of not less than 428 
thirty (30) minutes, except that if the total hours worked is no more than twelve (12) hours, 429 
the second meal period may be waived by mutual consent of the employer and the employee 430 
only if the first meal period was not waived. 431 

(C)  Unless the employee is relieved of all duty during a thirty (30) minute meal 432 
period, the meal period shall be considered an "on duty" meal period and counted as time 433 
worked. An "on duty" meal period shall be permitted only when the nature of the work 434 
prevents an employee from being relieved of all duty and when by written agreement 435 
between the parties an on-the-job paid meal period is agreed to. The written agreement shall 436 
state that the employee may, in writing, revoke the agreement at any time. 437 

(D)  If an employer fails to provide an employee with a meal period in accordance 438 
with the applicable provisions of this Order, the employer shall pay the employee one (1) 439 
hour of pay at the employee's regular rate of compensation for each work day that the meal 440 
period is not provided. 441 
12.  Rest Periods 442 

(A)  Every employer shall authorize and permit all employees to take rest periods, 443 
which insofar as practicable shall be in the middle of each work period. The authorized rest 444 
period time shall be based on the total hours worked daily at the rate of ten (10) minutes net 445 
rest time per four (4) hours or major fraction thereof. However, a rest period need not be 446 
authorized for employees whose total daily work time is less than three and one-half (3 1/2) 447 
hours. Authorized rest period time shall be counted, as hours worked for which there shall be 448 
no deduction from wages. 449 

(B)  If an employer fails to provide an employee a rest period in accordance with the 450 
applicable provisions of this Order, the employer shall pay the employee one (1) hour of pay 451 
at the employee's regular rate of compensation for each work day that the rest period is not 452 
provided. 453 
13.  Change Rooms and Resting Facilities 454 

(A)  Employers shall provide suitable lockers, closets, or equivalent for the 455 
safekeeping of employees' outer clothing during working hours, and when required, for their 456 
work clothing during non-working hours. When the occupation requires a change of clothing, 457 
change rooms or equivalent space shall be provided in order that employees may change their 458 
clothing in reasonable privacy and comfort. These rooms or spaces may be adjacent to but 459 
shall be separate from toilet rooms and shall be kept clean. 460 
Note: This section shall not apply to change rooms and storage facilities regulated by the 461 
Occupational Safety and Health Standards Board. 462 

(B)  Suitable resting facilities shall be provided in an area separate from the toilet 463 
rooms and shall be available to employees during work hours. 464 
14.  Seats 465 
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(A)  All working employees shall be provided with suitable seats when the nature of 466 
the work reasonably permits the use of seats. 467 

(B)  When employees are not engaged in the active duties of their employment and 468 
the nature of the work requires standing, an adequate number of suitable seats shall be placed 469 
in reasonable proximity to the work area and employees shall be permitted to use such seats 470 
when it does not interfere with the performance of their duties. 471 
15.  Penalties (See Labor Code, section 1199.) 472 

(A)  In addition to any other civil penalties provided by law, any employer or any 473 
other person acting on behalf of the employer who violates, or causes to be violated, the 474 
provisions of this order, shall be subject to the civil penalty of: 475 

(1)  Initial Violation -- $ 50.00 for each underpaid employee for each pay period 476 
during which the employee was underpaid in addition to the amount which is sufficient to 477 
recover unpaid wages. 478 

(2)  Subsequent Violations -- $ 100.00 for each underpaid employee for each pay 479 
period during which the employee was underpaid in addition to an amount which is sufficient 480 
to recover unpaid wages. 481 

(3)  The affected employee shall receive payment of all wages recovered. 482 
(B)  The Labor Commissioner may also issue citations pursuant to Labor Code § 483 

1197.1 for payment of wages for overtime work in violation of this order. 484 
16.  Elevators 485 
Adequate elevator, escalator or similar service consistent with industry-wide standards for the 486 
nature of the process and the work performed shall be provided when employees are 487 
employed four floors or more above or below ground level. 488 
17.  Exemptions 489 
If, in the opinion of the Division after due investigation, it is found that the enforcement of 490 
any provision contained in Section 7, Records; Section 12, Rest Periods; Section 13, Change 491 
Rooms and Resting Facilities; Section 14, Seats; Section 15, Temperature; or Section 16, 492 
Elevators, would not materially affect the welfare or comfort of employees and would work 493 
an undue hardship on the employer, exemption may be made at the discretion of the Division. 494 
Such exemptions shall be in writing to be effective and may be revoked after reasonable 495 
notice is given in writing. Application for exemption shall be made by the employer or by the 496 
employee and/or the employee's representative to the Division in writing. A copy of the 497 
application shall be posted at the place of employment at the time the application is filed with 498 
the Division. 499 
18.  Filing Reports (See California Labor Code, Section 1174(a).) 500 
19.  Inspection (See California Labor Code, Section 1174.) 501 
20.  Penalties (See California Labor Code, Section 1199.) 502 
21.  Separability 503 
If the application of any provision of this Order, or any section, subsection, subdivision, 504 
sentence, clause, phrase, word, or portion of this Order should be held invalid or 505 
unconstitutional or unauthorized or prohibited by statute, the remaining provisions thereof 506 
shall not be affected thereby, but shall continue to be given full force and effect as if the part 507 
so held invalid or unconstitutional had not been included herein. 508 
22.  Posting of Order 509 
Every employer shall keep a copy of this Order posted in an area frequented by employees 510 
where it may be easily read during the work day. Where the location of work or other 511 
conditions make this impractical, every employer shall keep a copy of this Order and make it 512 
available to every employee upon request. 513 
 

(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT: National Lawyers Guild, San Francisco Chapter  
 
STATEMENT OF REASONS 
 
The Problem:   Currently, with limited exception, anyone who performs services for another 
in that person's home falls under IWC Wage Order 15, triggering all the wage and hour law 
requirements including keeping time sheets, enforcing meal and rest breaks, payroll 
deductions, workers compensaton, etc. Programs seeking to promote housesharing, such as 
those sponsored by the Area Agencies on Aging, or local universities trying to expand 
housing opportunities for students, can pair those seeking housing with those who live alone 
and could benefit from some minimal occasional assistance, as well as the companionship of 
a housemate, but current labor law requirements make such arrangements fraught with peril 
for the homeowner/landlord by making them potentially liable in a wage and hour claim.  
 
The Solution:   A very limited exception to the wage order for those entering into a landlord 
tenant relationship where the provision of services is so minor and incidental to the 
relationship would allow more participants in these housing programs sponsored by 
government and charitable organizations, without exposing the participants to potential 
significant liability in a future wage and hour claim. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Tina Rasnow, Pro Bono Attorney, 
Ventura County Bar Association Legal Aid, 4475 Market St., Suite B, Ventura, CA 93009; 
cell 805-236-0266; tina@rasnowpeak.com 
 
RESPONSIBLE FLOOR DELEGATE:  Tina Rasnow 
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RESOLUTION 09-01-2019 
 
DIGEST 
Law Enforcement: Reporting on Electronic Control Weapons 
Amends Government Code section 12525.2 to require a report to the California Department of 
Justice when a peace officer deploys an Electronic Control Weapon against a suspect. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 09-05-2018, which was disapproved. 
 
Reasons: 
This resolution amends Government Code section 12525.2 to require a report to the California 
Department of Justice when a peace officer deploys an Electronic Control Weapon against a 
suspect.  This resolution should be approved in principle because it is important for the public to 
understand when and how electronic control weapons are used by law enforcement officers. 
 
Government Code section 12525.2 currently requires law enforcement agencies to report all uses 
of force causing serious bodily injury or death to the California Department of Justice regardless 
of the type of weapon or force used.  (Gov. Code, § 12525.2, subds. (a)(3) and (b)(4).)  Thus, as 
the law stands now, if a peace officer uses an Electronic Control Weapon (e.g., Taser) against a 
suspect and that weapon causes serious bodily injury or death it must be reported to the 
Department of Justice.  (Ibid.)  However, there is currently no reporting requirement if the 
Electronic Control Weapon does not cause serious bodily injury or death.   
 
This resolution would expand the reporting requirement to require law enforcement agencies to 
report all uses of Electronic Control Weapons even in cases where the weapon does not cause 
serious bodily injury or death. In addition to reporting instances of the use of the Electronic 
Control Weapon, the resolution would also require law enforcement agencies to report the 
number and length of shocks, the number of officers firing the weapons, whether the weapon 
was successful in stopping the threat, whether there was use of another weapon and any death or 
injuries after deployment of the Electronic Control Weapon.  The information about the number 
and length of shocks is easily obtainable because Electronic Control Weapons record this 
information.  In light of the fact that Electronic Control Weapons are sometimes used in 
combination with firearms, it is helpful for the public to understand in what situations these 
weapons are used and how and why force was used in a given situation.  Since it is not a 
reiteration of current law, as was 09-05-2018, Resolution 09-01-2019 should be approved in 
principle.   

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code section 12525.2, to read as follows: 
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§12525.2 1 

(a) Beginning January 1, 2020, each law enforcement agency shall annually furnish to the 2 
 Department of Justice, in a manner defined and prescribed by the Attorney General, a report of 3 
all instances when a peace officer employed by that agency is involved in any of the following: 4 

(1) An incident involving the shooting of a civilian by a peace officer. 5 
(2) An incident involving the shooting of a peace officer by a civilian. 6 
(3) An incident in which the use of force by a peace officer against a civilian result in 7 

serious bodily injury or death. 8 
(4) An incident in which use of force by a civilian against a peace officer results in 9 

serious bodily injury or death. 10 
(5) All incidents in which an Electronic Control Weapon (ECW) was used whether or not 11 

the person was injured or killed or there was subsequent use of another weapon. 12 
(b) For each incident reported under subdivision (a), the information reported to the 13 

Department of Justice shall include, but not be limited to, all of the following: 14 
(1) The gender, race, and age of each individual who was shocked, shot, injured, or 15 

killed. 16 
(2) The date, time, and location of the incident.  17 
(3) Whether the civilian was armed, and, if so, the type of weapon. 18 
(4) The type of force used against the officer, the civilian, or both, including the types of 19 

weapons used. 20 
(5) The number of officers involved in the incident. 21 
(6) The number of civilians involved in the incident. 22 
(7) A brief description regarding the circumstances surrounding the incident, which may 23 

include the nature of injuries to officers and civilians and perceptions on behavior or mental 24 
disorders. 25 

(8) Additional reporting required for ECW use includes: the number and length of 26 
shocks, the number of officers firing ECWs, whether the ECW was successful in stopping the 27 
threat, whether there was subsequent use of another weapon, and any death or injuries after the 28 
ECW was deployed. 29 

(c) Each year, the Department of Justice shall include a summary of information 30 
contained in the reports received pursuant to subdivision (a) in its annual crime report issued by 31 
the department pursuant to Section 13010 of the Penal Code. This information shall be classified 32 
according to the reporting law enforcement jurisdiction. In cases involving a peace officer who is 33 
injured or killed, the report shall list the officer’s employing jurisdiction and the jurisdiction 34 
where the injury or death occurred, if they are not the same. This subdivision does not authorize 35 
the release to the public of the badge number or other unique identifying information of the 36 
peace officer involved. 37 

(d) For purposes of this section, “serious bodily injury” means a bodily injury that 38 
involves a substantial risk of death, unconsciousness, protracted and obvious disfigurement, or 39 
protracted loss or impairment of the function of a bodily member or organ. 40 

(e)  If the Commission on State Mandates determines that this act contains costs 41 
mandated by the state, reimbursement to local agencies and school districts for those costs shall 42 
be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the 43 
Government Code. 44 
  

257 of 506



 

09-01-2019 Page 3 of 3 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  National Lawyers Guild, San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS 
 
The Problem:  ECWs are hand-held weapons that fire two projectiles from a range of seven to 15 
feet and use 50,000 volt shocks to induce temporary paralysis. ECWs are purportedly used by 
police throughout California as an alternative to lethal force. Despite the assertion that ECWs are 
a safe alternative to lethal force, many incidents have resulted in serious injury or death. There 
were four deaths after ECW deployment in San Mateo County alone in the past year. Despite the 
assertion that ECWs are safe, the manufacturer has continually revised its warnings restricting 
use.  A recent article published by Reuters discusses the 1,028 deaths since 2000 involving 
ECWs and warns, “Nearly 80 percent of the population could fit into one of the higher risk 
groups identified by Taser’s maker. ...”(https://www.reuters.com/investigates/special-report/usa-
taser-vulnerable/) Many incidents of ECW use show police deploying the weapons to control 
verbally resisting or otherwise non-compliant individuals in situations justifying only minimal 
force, many times causing serious injury or death.  
 
In spite of the dangers of ECWs there are no statewide regulations regarding use. Collection data 
on use of ECWs will provide needed facts to inform development of statewide ECW 
regulations..  
 
The Solution:  The National Lawyers Guild urges the Conference to ask the California 
Legislature to enact legislation that establishes mandatory reporting under §12525.2 of the 
California Government of all incidents in which ECW’s are used, tracking the number and length 
of shocks, the number of officers firing ECWs in the incident, the race of the person shocked, 
whether there were mental health issues involved, the threat to the officer, whether the ECW was 
successful in stopping the threat, whether there was subsequent use of another weapon, and any 
death or injuries after the ECW was deployed caused by the ECW, a subsequent use of force, or 
any health or physical problems of the person shocked.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 268 Bush Street, 
Suite3237, San Francisco, CA 94104, voice 415-397-1060, fax 415-397-3077, 
email:rpkoch1@sbglobal.net. 
 
RESPONSIBLE FLOOR DELEGATE:  Richard P. Koch  
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RESOLUTION 09-02-2019 
 

DIGEST 
Law Enforcement: Use of Deadly Force by Law Enforcement Officers 
Amends Penal Code sections 196 and 835a to provide a new definition for use of force by law 
enforcement officers. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Identical to ELF-01-2018, which was disapproved. 
 
Reasons: 
This resolution amends Penal Code sections 196 and 835a to provide a new definition for use of 
force by law enforcement officers. This resolution should be disapproved because it would create 
conflict with precedent that uses a “reasonableness” standard for when a peace officer may use 
deadly force against a suspect, while incorporating vague terms such as “gross negligence” and 
“necessary.” 
 
Penal Code section 196 currently provides it is justifiable homicide for a peace officer to use 
deadly force when necessary to overcome actual resistance during the execution of a legal 
process or the discharge of another legal duty. The related jury instruction requires that for the 
killing to be justifiable homicide, the peace officer must have probable cause to believe the 
suspect posed a threat of death or great bodily injury to the officer or others or that the suspect 
committed a crime that threatened the officer or others with great bodily injury or death. 
(CALCRIM 507.) Pursuant to federal law addressed in Tennessee v. Garner (1985) 471 U.S. 1 
and Graham v. Connor (1989) 490 U.S. 386, there is a “reasonableness” standard for use of 
deadly force: whether the officer’s actions are “objectively reasonable” in light of the facts and 
circumstances confronting them. This resolution seeks to change the standard so law 
enforcement homicide is justifiable only when “necessary given the totality of the 
circumstances… unless committed by a public officer whose gross negligence substantially 
contributed to making [the deadly force] necessary.” This conflicts with state and federal 
standards. 
 
The use of the term “gross negligence” incorporates a civil negligence standard into a criminal 
statute without defining what constitutes “gross negligence.” The term “necessary,” which is 
defined as “no reasonable alternative” to the use of deadly force” based on “facts available to the 
police officer at the time,” ignores the fact that an officer in a use of force situation is often faced 
with a rapidly evolving situation where split second perceptions and decisions must be made. A 
reasonable officer may perceive deadly force is necessary based on a suspect’s behavior, actions, 
and statements, only to learn, after the fact, the suspect was unarmed. 
 
The resolution tracks Assembly Bill 931 (2017-2018 Reg. Sess.), which passed the Assembly but 
was largely scaled back before failing to garner sufficient support to pass both houses before the 
end of the legislative session. A new bill, AB 392, was introduced in the current session and 
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modifies section 196 in similar ways as the earlier bill. It was passed by large majorities with 
amendments to the definition of “necessary” and removal of de-escalation requirements.  

 
TEXT OF RESOLUTION  

 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code sections 196 and 835a to read as follows: 
 
§196 1 
 Homicide is justifiable when committed by public officers and those acting by their 2 
command in their aid and assistance, either— as follows: 3 
 1. 4 
 (a) In obedience to any judgment of a competent Court; or, court. 5 
 2. 6 
 (b) When necessarily committed in overcoming actual resistance necessary given the 7 
totality of the circumstances, pursuant to the execution subdivision (d) of some legal process, or 8 
in the discharge of any other legal duty; or, 835a, unless committed by a public officer whose 9 
gross negligence substantially contributed to making it necessary. 3.When necessarily 10 
committed in retaking felons who have been rescued or have escaped, or when necessarily 11 
committed in arresting persons charged with felony, and who are fleeing from justice or resisting 12 
such arrest. 13 
 14 
§835a 15 
 (a) The Legislature finds and declares that the authority to use physical force, conferred 16 
on peace officers by this section, is a serious responsibility that must be exercised judiciously 17 
and with respect for human rights and dignity and for the sanctity of every human life. The 18 
Legislature further finds and declares that every person has a right to be free from excessive 19 
force by officers acting under color of law. 20 
 (b)  Any peace officer who has reasonable cause to believe that the person to be arrested 21 
has committed a public offense may use reasonable force to effect the arrest, to 22 
prevent escape escape, or to overcome resistance. 23 
 (c)  A peace officer who makes or attempts to make an arrest need not retreat or desist 24 
from his efforts by reason of the resistance or threatened resistance of the person being arrested; 25 
nor shall such officer not be deemed an aggressor or lose his or her right to self-defense by the 26 
use of reasonable force to effect the arrest or arrest, to prevent escape escape, or to overcome 27 
resistance. 28 
 (d) (1) Notwithstanding any other law, a peace officer may use deadly force only when 29 
such force is necessary to prevent imminent and serious bodily injury or death to the officer or to 30 
a third party. 31 
 (2) A peace officer shall not use deadly force against an individual based on the danger 32 
that individual poses to himself or herself, if the individual does not pose an imminent threat of 33 
serious bodily injury or death to officers or to other members of the public. 34 
 (3) A peace officer may use deadly force against persons fleeing from arrest or 35 
imprisonment only when the officer has probable cause to believe that the person has committed, 36 
or intends to commit, a felony involving serious bodily injury or death, and there is an imminent 37 
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risk of serious bodily injury or death to the officer or to another person if the subject is not 38 
immediately apprehended. 39 
 (4) For the purposes of this subdivision: 40 
 (A) “Necessary” means that, given the totality of the circumstances, a reasonable peace 41 
officer would conclude that there was no reasonable alternative to the use of deadly force that 42 
would prevent imminent death or serious bodily injury to the peace officer or to a third party. 43 
Reasonable alternatives include, but are not limited to, deescalation, tactics set forth in the 44 
officer’s training or in policy, and other reasonable means of apprehending the subject or 45 
reducing the exposure to the threat. 46 
 (B) The “totality of the circumstances” includes, but is not limited to, the facts available 47 
to the peace officer at the time, the conduct of the subject and the officer leading up to the use of 48 
deadly force, and whether the officer’s conduct was consistent with applicable training and 49 
policy. 50 
 (C) “Deescalation” means taking action or communicating verbally or nonverbally during 51 
a potential force encounter in an attempt to stabilize the situation and reduce the immediacy of 52 
the threat so that more time, options, and resources can be called upon to resolve the situation 53 
without the use of force or with a reduction of the force necessary. Deescalation tactics include, 54 
but are not limited to, warnings, verbal persuasion, and tactical repositioning. 55 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem: According to the Washington Post, police officers killed 998 people in 2018.  
That number was up from 987 in 2017, so despite greater publicity that has been given to the 
subject, no restraint on police use of deadly force appears to have occurred.  Logic suggests that 
not all those deaths were necessary, and occasional film of police encounters by cell phone or 
body cameras reinforces that conclusion.  However, existing law provides so much protection for 
law enforcement officers in the use of deadly force that for all intents and purposes, there is no 
circumstance in which the use of deadly force is not legally justified.  San Francisco District 
Attorney George Gascón said as much last year when he declined to prosecute cases against 
police officer involved in fatal shootings:    
 
 “[C]urrent law … talks about police being able to use force under a ‘reasonable officer’ 
 and a ‘reasonable person’ standard, which basically puts deadly force in a toolbox with 
 other alternatives, and even if deadly force is not a last resort, if it is reasonable under the 
 circumstances, they get to use it, and that’s taken us to where we are today.”  
https://www.sfchronicle.com/bayarea/article/Prosecutors-face-a-high-bar-when-deciding-to-
hold-12941397.php. 
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The Solution:  In 2018 Assembly member Shirley Weber answered the call with Assembly Bill 
931, which would permit police to use deadly force only when necessary also encourage officers 
to defuse confrontations or use less deadly weapons, with qualifying definitions favoring the 
police officer.  This resolution is based on the original version of AB 931, but Ms. Weber has 
introduced a new version in the current session: AB 392.  If a motion s made to substitute AB 
392 for the attached resolution, the Bar Association of San Francisco would find that a friendly 
amendment. 
  
AB 392 provides much greater protection of citizens against the unnecessary and unfortunately 
frequent use of deadly force. The Washington Post recently reported that fatal shootings by 
police nationally has remained at nearly 1,000 for three years in a row. However, officers 
involved in unnecessary killings are seldom if ever prosecuted or, if prosecuted, convicted.  This 
state of affairs must change.  To use DA Gascón’s phrase, it would shift the “tool box” for use of 
force from police officers to prosecutors when it appears that the fatal use of deadly force was 
unnecessary. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR RELATED LEGISLATION 
None known. 
 
AUTHOR AND PERMANENT CONTACT:  John T. Hansen, 582 Market Street, 17th Floor, 
San Francisco, California 94104; 510-910-1392;  jhansenlaw101@gmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  John T. Hansen 
 

.  
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RESOLUTION 09-03-2019 
 
DIGEST 
Civil Rights: Strict Liability Compensation for Police Shootings 
Adds Government Code section 815.2.5 to provide for a strict liability cause of action for police 
shootings that result in death. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 09-06-2018, which was disapproved. 
 
Reasons: 
This resolution adds Government Code section 815.2.5 to provide for a strict liability cause of 
action for police shootings that result in death. This resolution should be disapproved because, 
although it identifies a serious problem, it does not adequately address that problem, and would 
create unintended consequences both for and against liability. 
 
The resolution seeks to address the problem of juries being reluctant to find liability in 
traditional tort or civil rights actions claiming wrongful death against police officers who 
discharged firearms. The general approach it suggests—finding a way that juries can 
compensate without having to find that the officer did anything wrong, and providing 
reasonable attorney fees—is promising, but the six-month window to file a claim, and issues 
with the standard of proof and limitations period make this resolution unworkable. 
 
The proponent suggests that the plaintiff must show, by a preponderance of evidence, that the 
decedent was unarmed and did not present a threat necessitating deadly force. But the language 
of the resolution allows compensation only if “there is no substantial evidence” the decedent 
was armed or otherwise presented a threat necessitating deadly force. Lack of substantial 
evidence is generally an appellate standard, and is significantly harder to meet than the 
preponderance standard. A party claiming that no substantial evidence supports a finding loses 
if there is any credible evidence on the other side—such as, for example, testimony by the 
officer who shot the decedent. Thus, juries would still be asked to evaluate whether the officer 
was credible, and whether he or she had reason to shoot the decedent. 
 
The resolution would also lead to a couple of unintended consequences. First, the finding, near 
the beginning, that law enforcement firearm deployment is an “ultrahazardous activity,” would 
make it fairly easy for plaintiffs to prevail on a claim of strict liability for ultrahazardous 
activity.  Proving an activity is “ultrahazardous” involves a six-factor balancing test (see Ahrens 
v. Superior Court (1988) 197 Cal.App.3d 1134, 1142 & fn. 5), and is generally the most 
difficult part of the plaintiff’s burden in such cases. With that element legislatively determined, 
the remaining elements would be met in nearly any death caused by an officer shooting: the 
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plaintiff was harmed; the harm was of the kind that could be anticipated as a result of the officer 
shooting a gun; and the officer shooting the gun was a substantial factor in causing the 
plaintiff’s harm.  (CACI Instruction No. 460.) Particularly given that such a tort claim would 
have a longer limitations period and a lower standard of proof, few if any plaintiffs would take 
advantage of the claims procedure set forth in the resolution. 
 
Second, the resolution’s exclusivity language could be read as barring other claims even if the 
plaintiffs do not bring a claim under the resolution. Subdivision (i) provides that 
“[c]ompensation under this section shall be exclusive and shall preclude compensation under 
federal claims for the fatality.” The likely intended meaning of this provision is that receiving 
compensation under this section precludes other claims. But it could arguably mean that the 
availability of compensation under this section precludes other claims. This potential ambiguity 
could require unnecessary litigation until it is resolved by the courts. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation 
be sponsored to add Government Code section 815.2.5 to read as follows:  
 
§815.2.5 1 
THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 2 

SECTION 1. The Legislature finds and declares that law enforcement firearm 3 
deployment is an ultrahazardous activity and that law enforcement firearm deployment resulting 4 
in the death of a nonthreatening, unarmed individual is compensable. 5 
 SEC. 2. Section 815.2.5 is added to the Government Code to read: 6 
 815.2.5 (a) This section shall be known, and may be cited, as the Unarmed Decedent 7 
Agency Liability and Family Compensation Act of 2020. 8 
 (b) Whenever a firearm deployment by an officer of a California state, city, county or 9 
city and county law enforcement agency, or by an officer of a University of California police 10 
department, a California State University police department, a California Community College 11 
police department, or a police department of a school district, or other local or regional law 12 
enforcement or public safety agency results in the death of an unarmed individual who did not 13 
present a threat necessitating deadly force, the eligible surviving family members shall receive 14 
compensation by the agency for their loss. 15 
 (c) For purposes of this section, "eligible surviving family members" shall include a 16 
spouse or domestic partner, parents, children, and dependent relatives specified in Code of Civil 17 
Procedure Sec. 377.60. 18 
 (d) An eligible surviving family member may file a compensation claim against the 19 
agency under this section with the Department of General Services or local or regional 20 
government entity within six months of receiving notice from a California public law 21 
enforcement agency of the family member's death as a result of a firearm deployment by the law 22 
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enforcement agency. A compensation claim shall not be filed against any law enforcement 23 
individual employee under this section. 24 

(e) If there is no substantial evidence the deceased was armed with a weapon or 25 
simulated weapon, and there is no substantial evidence the deceased presented a threat 26 
necessitating deadly force, the claim against the agency shall be approved, unless evidence of 27 
the deceased having been unarmed or not having been a threat necessitating deadly force is 28 
contradicted by more credible substantial evidence such as corroborated law officer testimony. 29 
 (f) The Department of General Services or local or regional government entity shall 30 
negotiate a compensation amount for an approved claim against the agency. In state law 31 
enforcement agency cases, the Controller shall certify the negotiated compensation amount for 32 
the claimant or representative of a minor or dependent adult claimant. If a negotiated 33 
compensation amount cannot be reached, the claim may proceed to state court. Compensation, 34 
whether negotiated or provided by a judgment against the agency, may be paid in full or on a 35 
multiyear schedule as the claimant or representative may elect. 36 
 (g) Eligible surviving family members shall be entitled to reasonable attorney fees for 37 
assistance with preparing, advancing, negotiating, and securing payment of claims. 38 
 (h) Compensation, whether by negotiated amount or by judgment, with respect to a 39 
death resulting from a state law enforcement agency firearm deployment, shall be paid upon an 40 
appropriation for that purpose by the Legislature.  41 
 (i) Compensation under this section shall be exclusive and shall preclude compensation 42 
under federal claims for the fatality. 43 

Sec. 3. If the Commission on State Mandates determines that this act contains costs 44 
mandated by the State, reimbursement to local and regional agencies, and to school districts for 45 
those costs shall be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of 46 
Title 2 of the Government Code. 47 

 
(Proposed new language underlined; language to be deleted stricken) 

         
PROPONENT:  National Lawyers Guild – San Francisco Bay Chapter 
 
STATEMENT OF REASONS 
  
The Problem:  Law enforcement firearm deaths of nonthreatening unarmed individuals 
undermine public confidence in our justice system. Such deaths can be compensated under 
current state and federal law provided excess force, negligence or other wrongful conduct can 
be proven. That is not always the case. Various causes – mistaken judgments, or unintentional 
weapon discharges – can result in what hindsight shows are unnecessary fatalities but do not 
necessarily establish a viable claim for wrongful death. See “Wrongful death suits rarely filed; 
families seldom win,” Las Vegas Review-Journal, November 27, 2011. There is no persuasive 
policy reason to not treat such deaths as compensable without requiring proof of wrongful law 
officer conduct. A Washington Post November 29, 2017 report lists 903 fatalities   nationwide 
that year including more than 300 persons fatally shot while fleeing. A February 12, 2019 
Washington Post report lists nearly1000 such fatalities over each of the last four years including 
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998 fatalities in 2018.  The Guardian 2017 report, “The Counted,” lists 130 California law 
enforcement gunshot fatalities during 2016 including 12 unarmed persons. Breakdowns of 2017 
and 2018 California fatalities of unarmed persons are not available but the 2019 Washington 
Post investigation indicates unarmed person fatalities declined nationwide in 2018. 
 
The Solution:  The solution is to simplify the litigation of these claims by adopting the option of 
strict liability as a basis for compensation. The proposed statute provides a more appropriate and 
reliable state statutory option for survivors to seek compensation in such cases. It is more 
efficient because it simplifies the requirements to establish a right to compensation. Proof by a 
preponderance of evidence that the decedent was unarmed and not presenting a threat 
necessitating use of deadly force establishes compensability. The statute will provide a more 
reliable claim procedure because proof of wrongful conduct by law enforcement is not required 
for survivor compensation. Why limit family survivors to asserting claims of wrongful conduct 
against individual law enforcement officers if none is apparent in cases of unnecessary death? 
 
The proposed strict liability option for compensation will not deter decisive law enforcement 
firearm deployment for fear of personal liability.  To the contrary, current law extends only 
qualified immunity to law officers while this proposed statute includes absolute immunity from 
such a claim because claims against individual law enforcement agency employees are 
expressly prohibited. 
 
Even in clear cases of law enforcement officer misconduct, jurors can have great difficulty 
finding wrongdoing by law officers. In a South Carolina criminal trial following the 2015 fatal 
shooting of unarmed motorist Walter Scott, the jury viewed video evidence showing no threat to 
anyone when the officer on trial repeatedly and fatally shot the fleeing, unarmed Mr. Scott in 
the back. Video evidence and bystander testimony also showed after the shooting the officer 
retrieved then placed his taser weapon next to Mr. Scott’s prone body. The officer testified that 
Mr. Scott had taken possession of the taser before the fatal shooting. The eye witness testified 
Scott never touched the taser. The jury could not reach a verdict. 
 
IMPACT STATEMENT 
The proposed statute adds to the grounds for recovery presently contained in the California 
Government Claims Act. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Peter Pursley, 1308 ½ Addison Street, 
Berkeley, CA 94702, voice: (916) 972-1722, email: peterpursley.ph.d@gmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Peter Pursley  
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RESOLUTION 09-04-2019 
 

DIGEST 
Parking Tickets: Requiring Licensed Attorney to Administratively Determine Legal Challenges 
Amends Vehicle Code section 40215 to require the agency issuing the citation to have a licensed 
attorney administratively determine legal challenges to the citation. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Vehicle Code section 40215 to require the agency issuing the citation to 
have a licensed attorney administratively determine legal challenges to the citation. This 
resolution should be disapproved because it would add to the administrative costs ultimately 
passed on as additional fees, parking ticket resolution is an administrative procedure which does 
not require a licensed attorney, and judicial review by a person meeting the proponent’s 
qualifications is reasonably available for a $25 filing fee.   
 
The vast majority of parking citations entail fact questions, not a legal challenge to the citation or 
ordinance upon which the citation is based. The administrative process is intended to efficiently 
and quickly determine contested parking violations without charge to the citee. This resolution 
would markedly increase administrative costs by requiring licensed attorneys to determine 
possible legal issues associated with thousands of parking tickets on initial review or at a formal 
administrative hearing. It is conceivable such cost ultimately would be passed on to the 
consumer by increased fines or a charge for informal review. 
 
If the recipient of the parking citation requests initial review, the processing agency notifies the 
issuing agency, which reviews the citation and either resolves it or confirms it, stating reasons 
for the denial. (Veh. Code, § 40215, subd. (a).) If the recipient is dissatisfied with the 
determination, the citee may request an administrative hearing before an examiner who has 
completed certain training requirements. (Veh. Code, § 40215, subd. (c)(4).) The training 
requires examiners to demonstrate the qualifications, training, and objectivity necessary to 
conduct a fair and impartial review. There is no requirement that the trained examiner be a 
licensed lawyer.   
  
Additionally, a recipient who is dissatisfied with the outcome of the administrative hearing then 
has the option of seeking review in superior court (Veh. Code, § 40230), upon payment of a $25 
filing fee. (Gov. Code, § 70615.) Such review is a subordinate judicial duty that can be 
conducted by a traffic trial commissioner or other subordinate judicial officer (Veh. Code, § 
40230, subd. (c)), who is required by California Rules of Court, rule 10.701(b), to be a member 
of the bar for at least five years. There is no appeal from this decision. (See, e.g., Smith v. City of 
Los Angeles Department of Transportation (1997) 59 Cal.App.4th Supp. 7.)  Therefore, the 
current process provides adequate protections, safe-guards, and remedies, for persons who 
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contest traffic citations. 
 
 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Vehicle Code section 40215 to read as follows: 
 
§40215 1 

(a) For a period of 21 calendar days from the issuance of a notice of parking violation or 2 
14 calendar days from the mailing of a notice of delinquent parking violation, exclusive of any 3 
days from the day the processing agency receives a request for a copy or facsimile of the original 4 
notice of parking violation pursuant to Section 40206.5 and the day the processing agency 5 
complies with the request, a person may request an initial review of the notice by the issuing 6 
agency. The request may be made by telephone, in writing, or in person. There shall not be a 7 
charge for this review.  8 

(1) If, following the initial review, the issuing agency is satisfied that (i) the violation did 9 
not occur, (ii) that the registered owner was not responsible for the violation, (iii) that the parking 10 
ordinance, regulatory signage or traffic control device is unlawful, (iv) that the registered owner 11 
did not have sufficient notice of the parking restriction and it would violate his or her due 12 
process rights to assess a civil penalty for such violation, or (v) that extenuating circumstances 13 
make dismissal of the citation appropriate in the interest of justice, then the issuing agency shall 14 
cancel the notice of parking violation or notice of delinquent parking violation. The issuing 15 
agency shall advise the processing agency, if any, of the cancellation. If the contested citation 16 
involves a legal challenge under subdivisions (a)(1)(iii) or (a)(1)(iv), the issuing agency must 17 
have the citation reviewed by a licensed California attorney who shall issue a determination 18 
whether the citation is lawful or whether the citation should be dismissed on legal grounds. This 19 
determination shall include the name and bar number of the reviewing attorney and the reasons, 20 
authorities, evidence and analysis supporting such determination.   21 

(2)  The issuing agency or the processing agency shall mail the results of the initial 22 
review to the person contesting the notice, and, if following that review, cancellation of the 23 
notice does not occur, include a reason for that denial, including any attorney determination 24 
required under subdivisions (a)(1)(iii) or (a)(1)(iv), notification of the ability to request an 25 
administrative hearing, and notice of the procedure adopted pursuant to subdivision (b) for 26 
waiving prepayment of the parking penalty based upon an inability to pay. 27 

(b) If the person is dissatisfied with the results of the initial review, the person may 28 
request an administrative hearing of the violation no later than 21 calendar days following the 29 
mailing of the results of the issuing agency’s initial review. The request may be made by 30 
telephone, in writing, or in person. The person requesting an administrative hearing shall deposit 31 
the amount of the parking penalty with the processing agency. The issuing agency shall adopt a 32 
written procedure to allow a person who is indigent, as defined in Section 40220, to request an 33 
administrative hearing without payment of the parking penalty upon satisfactory proof of an 34 
inability to pay the amount due. An administrative hearing shall be held within 90 calendar days 35 
following the receipt of a request for an administrative hearing, excluding time tolled pursuant to 36 
this article. The person requesting the hearing may request one continuance, not to exceed 21 37 
calendar days. 38 

(c) The administrative hearing process shall include all of the following: 39 
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(1) The person requesting a hearing shall have the choice of a hearing by mail or in 40 
person. An in-person hearing shall be conducted within the jurisdiction of the issuing agency. If 41 
an issuing agency contracts with an administrative provider, hearings shall be held within the 42 
jurisdiction of the issuing agency or within the county of the issuing agency. 43 

(2) If the person requesting a hearing is a minor, that person shall be permitted to appear 44 
at a hearing or admit responsibility for the parking violation without the necessity of the 45 
appointment of a guardian. The processing agency may proceed against the minor in the same 46 
manner as against an adult. 47 

(3) The administrative hearing shall be conducted in accordance with written procedures 48 
established by the issuing agency and approved by the governing body or chief executive officer 49 
of the issuing agency. The hearing shall provide an independent, objective, fair, and impartial 50 
review of contested parking violations in compliance with California law.   51 

(4) (A) The issuing agency’s governing body or chief executive officer shall appoint or 52 
contract with qualified examiners or administrative hearing providers that employ qualified 53 
examiners to conduct the administrative hearings. Examiners shall demonstrate those 54 
qualifications, training, and objectivity necessary to conduct a fair and impartial review. An 55 
examiner shall not be employed, managed, or controlled by a person whose primary duties are 56 
parking enforcement or parking citation, processing, collection, or issuance. The examiner shall 57 
be separate and independent from the citation, collection, or processing function. An examiner’s 58 
continued employment, performance evaluation, compensation, and benefits shall not, directly or 59 
indirectly, be linked to the amount of fines collected by the examiner. 60 

(B) (i) Examiners shall have a minimum of 20 hours of training. The examiner is 61 
responsible for the costs of the training. The issuing agency may reimburse the examiner for 62 
those costs. 63 

(ii) Training may be provided through any of the following: 64 
(I) An accredited college or university. 65 
(II) A program conducted by the Commission on Peace Officer Standards and Training. 66 
(III) American Arbitration Association or a similar established organization. 67 
(IV) Through a program approved by the governing board of the issuing agency, 68 

including a program developed and provided by, or for, the issuing agency. 69 
(iii) Training programs may include topics relevant to the administrative hearing, 70 

including, but not limited to, applicable laws and regulations, parking enforcement procedures, 71 
due process, evaluation of evidence, hearing procedures, and effective oral and written 72 
communication. 73 

(iv) Upon the approval of the governing board of the issuing agency, up to 12 hours of 74 
relevant experience may be substituted for up to 12 hours of training. In addition, up to eight 75 
hours of the training requirements described in clause (i) may be credited to an individual, at the 76 
discretion of the governing board of the issuing agency, based upon training programs or courses 77 
described in clause (ii) that the individual attended within the last five years. 78 

(C)  If the contested citation involves a legal challenge under subdivisions (a)(1)(iii) or 79 
(a)(1)(iv), the examiner must be a licensed California attorney and/or judicial officer, having 80 
more than five years of experience in the practice of law.  The issuing agency shall comply fully 81 
with any requests for information by the independent attorney examiner under this subdivision 82 
that may be necessary to evaluate the legality of the citation.  If the driver presents evidence or 83 
argument to establish that the traffic control device is unlawful or that there was not adequate 84 
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notice of the applicable parking restriction provided to drivers, then the burden shifts to the 85 
issuing agency to prove otherwise.    86 

(5) The officer or person who issues a notice of parking violation shall not be required to 87 
participate in an administrative hearing. The issuing agency shall not be required to produce any 88 
evidence other than the notice of parking violation or copy of the notice and information 89 
received from the Department of Motor Vehicles identifying the registered owner of the vehicle. 90 
The documentation in proper form shall be prima facie evidence of the violation. 91 

(6) The examiner’s decision following the administrative hearing may be personally 92 
delivered to the person by the examiner or sent by first-class mail, and, if the notice is not 93 
cancelled, include a written reason for that denial. 94 

(7) The examiner or the issuing agency may, at any stage of the initial review or the 95 
administrative hearing process, and consistent with the written guidelines established by the 96 
issuing agency, allow payment of the parking penalty in installments, or the issuing agency may 97 
allow for deferred payment, if the person provides evidence satisfactory to the examiner or the 98 
issuing agency, as the case may be, of an inability to pay the parking penalty in full. If authorized 99 
by the governing board of the issuing agency, the examiner may permit the performance of 100 
community service in lieu of payment of a parking penalty. 101 

(d) The provisions of this section relating to the administrative appeal process do not 102 
apply to an issuing agency that is a law enforcement agency if the issuing agency does not also 103 
act as the processing agency. 104 
 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  California Vehicle Code § 40215 establishes that people who receive parking 
citations and wish to contest them must submit an appeal informally to the citing agency, 
followed by an administrative hearing by an “independent examiner.”  The “examiner” is not 
required to have a legal degree, training or experience.  (See id. § 40215(c)(4)(B).)  While legal 
expertise is not always necessary, if there are legal challenges to the citation (e.g., whether the 
city ordinance or traffic control device is legal, or whether the citation violates due process), the 
current examiners (in many cases retired police officers) are not qualified to conduct the 
necessary legal research and analysis to issue just decisions.  

The judicial appeal process for further review is cost-prohibitive for most drivers. Valid legal 
challenges to potential abuses of city powers thus evade review, and unlawful citations may 
continue unchecked under the current system.  (See Petition for Review, Guevara v. Los Angeles 
Superior Court, Superior Court Case No. S193357 (May 24, 2011), available at 2011 WL 
2551433 [petition denied July 27, 2011].)   

The Solution:  To curb potential abuse and ensure that cities use lawful parking control devices 
and provide adequate notice to drivers of traffic regulations before issuing citations, there must 
be a meaningful system to challenge the legality of citations in order to ensure justice and due 
process for drivers.  By requiring a licensed California attorney -- who is an officer of the court, 
bound by ethical rules, and legally trained and experienced -- to review contested citations that 
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involve certain legal questions, justice will be better achieved within the existing statutory 
framework.     

IMPACT STATEMENT 
This resolution does not affect any other law, statute or rules, other than those discussed above. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Melissa A. Petrofsky, The Petrofsky Law 
Firm, 260 Newport Center Dr., Newport Beach, CA 92660; Kelly A. Ernby, Esq; email: 
kellyernby@gmail.com; 949-903-5439 cell  
 
RESPONSIBLE FLOOR DELEGATE: Kelly A. Ernby 

 

 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 

BANSDC 

This resolution should be disapproved, because the recipient of the parking ticket has the ability 
to pay a $25.00 filing fee and have the ticket reviewed by a Commissioner of the Superior Court. 
(Veh. Code, § 40230.) 
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RESOLUTION 09-05-2019 
 
DIGEST 
Infraction: Reflective Material on License Plates 
Amends Vehicle Code section 5201.1 to make it unlawful to drive with a license plate where the 
reflective coating has been removed, painted over, or altered. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
             
Reasons: 
This resolution amends Vehicle Code section 5201.1 to make it unlawful to drive with a license 
plate where the reflective coating has been removed, painted over, or altered.  This resolution 
should be approved in principle because it closes a loophole that permits the operation of a 
vehicle with a license plate that has been unlawfully altered. 
 
Existing law makes it an infraction to modify a license plate in such a way that it defeats visual 
or electronic recognition, which is typically done to avoid tolls and tickets. (See Veh. Code, § 
5201.1, subd. (c).) An infraction is a public offense that is punishable only by a fine. (See Pen. 
Code, §§ 16, 19.8.) 
 
However, existing law does not prohibit someone from driving a vehicle with a license plate that 
has been modified in violation of Vehicle Code section 5201.1.  This resolution would ensure 
that a driver, who is the primary beneficiary of an altered license plate, is subject to the same fine 
as a person who made the alteration. 

 
 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Vehicle Code section 5201.1, to read as follows: 
 
§5201.1 1 

(a) A person shall not sell a product or device that obscures, or is intended to obscure, the 2 
reading or recognition of a license plate by visual means, or by an electronic device as prohibited 3 
by subdivision (c) of Section 5201. 4 

(b) A person shall not operate a vehicle with a product or device that violates subdivision 5 
(a). 6 

(c) (b) A person shall not erase the reflective coating of, paint over the reflective coating 7 
of, or alter a license plate to avoid visual or electronic capture of the license plate or its 8 
characters by state or local law enforcement. 9 

(d) (c) A person shall not operate a vehicle with a license plate that violates subdivisions 10 
(a) or (b). 11 
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(d) A conviction for a violation of this section is punishable by a fine of two hundred fifty 12 
dollars ($250) per item sold or per violation. 13 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Contra Costa County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Criminals, toll evaders, and carpool cheaters don’t like to be caught. Cameras 
have made it harder for them, but they are starting to adapt. To make license plates easy to see 
even at night, DMV ships them with a bright reflective material similar to the materials found on 
traffic signs. 
 
Criminals, toll evaders and carpool cheaters have caught on. To prevent being caught, they are 
using tools to erase the reflective material or adding chemicals that reduce or eliminate the 
reflectiveness. When they do this, their license plate is less visible to people and cameras. Thus, 
these people can get away with more crimes undetected, evade tolls, and cheat in the carpool 
lane.  
 
The current law prohibits someone from removing the reflective materials, painting over it, or 
altering the plate to make it harder to see. The problem is that it does not prohibit a person from 
driving their vehicle with a plate with the reflective material removed, painted over or altered. 
Thus, the current law arguably only permits a person to be cited if they are caught in the act of 
defacing their license plate, which is probably done in the privacy of one’s home or garage.  
 
The Solution:  The change makes it an infraction to operate a vehicle with a defaced plate. This 
way, people who are cheating the system can be pulled over and cited. As a practical matter, law 
enforcement can only enforce this law by viewing license plates that are defaced and enforcing 
the law against those drivers. This is a correctable offense which means that someone who fixes 
the problem would only have to pay a nominal fee. It will make to subdivision about reflective 
materials will match the structure of the subdivision that deals license covers that make it harder 
to see license plates. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Dorian A. Peters, Attorney at Law, 535 
Main St., Martinez, CA 94553; (510) 684-7696; dorian@petersesq.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Dorian A. Peters  
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RESOLUTION 09-06-2019 
 
DIGEST 
License Suspension: Exception for Simple Possession of Marijuana 
Amends Vehicle Code section 13202 and adds Vehicle Code section 13202.51 to eliminate 
license suspension for simple marijuana possession not involving a vehicle. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolutions 05-06-2000 and 11-06-2011, both of which were approved in principle. 
 
Reasons: 
This resolution amends Vehicle Code section 13202 and adds Vehicle Code section 13202.51 to 
eliminate license suspension for simple marijuana possession not involving a vehicle. This 
resolution should be approved in principle to reflect the recent decriminalization of marijuana 
use and possession, and the recent legislative trend towards the elimination of license suspension 
for non-vehicle offenses. 
 
Driver’s license suspensions are reasonable where the underlying conviction involves the 
reckless or unsafe operation of a motor vehicle. This resolution would make permissive the now 
mandatory suspension of the driver’s license of an individual convicted under the various 
marijuana laws. (Health & Saf. Code, §§ 11350 et. seq.) It should be noted that this resolution 
also applies this permissive approach to an individual convicted for possession of a controlled 
substance that is not marijuana.  
 
This resolution would also prohibit the suspension of the driver’s license of an individual 
convicted under Health and Safety Code section 11357 when no motor vehicle was involved in 
the commission of the offense. Health and Safety Code section 11357 provides that a person is 
guilty of an offense if they are under the age of 18 and in possession of marijuana, or, if 18 years 
of age or over, in possession of more than 28.5 grams of cannabis (or 8 grams of concentrate). 
The punishment for a Health and Safety Code section 11357 violation includes community 
service (which may be difficult to complete if the offender’s driver’s license is revoked), drug 
education (also possibly difficult to complete), fines and imprisonment. The suspension of an 
offender’s driver’s license is in addition to, and would possibly undermine, these punishments. 
For this reason, and the lack of an apparent nexus between the punishment and the crime, this 
resolution should be approved in principle.  
 
This resolution is similar to Assembly Bill No. 2600 (2011-2012 Reg. Sess.), which failed to 
pass the Assembly Transportation Committee. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Vehicle Code section 13202 and add Vehicle Code section 13202.51 as follows: 
 
§13202 1 

(a) A court may suspend or order that the department revoke in which case the department 2 
shall revoke the privilege of any person to operate a motor vehicle upon conviction of any offense 3 
related to controlled substances as defined in Division 10 (commencing with Section 11000) of the 4 
Health and Safety Code when the use of a motor vehicle was involved in, or incidental to, the 5 
commission of the offense. 6 

(b) A court shall may order that the department revoke suspend and the department 7 
shall suspend the privilege of any person to operate a motor vehicle upon conviction of a violation 8 
of Section 11350, 11351, 11352, 11353, 11357, 11359, 11360, or 11361 of the Health and Safety 9 
Code when a motor vehicle was involved in, or incidental to, the commission of such offense. 10 

(c) The period of time for suspension or the period after revocation during which the person 11 
may not apply for a license shall be determined by the court, but in no event shall such period 12 
exceed three years from the date of conviction. 13 
 14 
§ 13202.51. 15 

(a) Notwithstanding any other provision of law, a person’s driving privilege shall not be 16 
suspended for a conviction of simple possession of marijuana pursuant to Health and Safety 17 
Code section 11357 when a motor vehicle was not involved in or incidental to the commission of 18 
the offense. 19 
   (b) As used in this section, “conviction” includes a finding in a juvenile proceeding. 20 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Proposition 64 radically changed marijuana laws.  Simple possession of marijuana 
for a person over the age of 21 is generally legal.  Simple possession by a person under age 21 is an 
infraction.  (Health and Safety Code § 11357 (a) and (b).)  Existing law requires a court to suspend 
the driving privilege of a person under the age of 21 but 13 or over for one year upon a conviction 
for any drug offense, including simple possession of marijuana.  (Veh. Code § 13202.5.)  The 
privilege to drive must be suspended even though the marijuana possession did not occur in a 
vehicle and had nothing to do with a vehicle.  This license suspension is unduly punitive for a crime 
that is at best an infraction and had nothing to do with a vehicle.  Existing law also allows the court 
to order the privilege to drive suspended or revoked for a controlled substance offense involving a 
vehicle.  A revocation is also unduly harsh given that a suspension accomplishes the same goal.  
 
The Solution:  This resolution prohibits the suspension of a driver’s license for simple possession of 
marijuana when the possession did not involve a vehicle.  It also prohibits the revocation of a 
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driver’s license for a controlled substance violation although it retains the provision allowing a 3-
year suspension when the controlled substance offense involves a vehicle. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Similar to Resolutions 11-06-2011 and 05-06-2000.  Resolution 11-06-2011 became AB 2600 
(2011-2012) but died in the Assembly Transportation Committee. 
 
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Deputy 
Public Defender, 320 W. Temple Suite 590, Los Angeles, CA 90012, 213-974-3066, 
mharvis@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE:  Mark Harvis  
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
BANSDC 
 
Although it is framed as eliminating drivers license suspension based solely on possession of 
marijuana, embedded in this resolution is a removal of the court’s discretion to revoke a driver’s 
license “when the use of a motor vehicle was involved in, or incidental to, the commission of the 
offense.” The proponent’s explanation for this appears to be “A revocation is also unduly harsh 
given that a suspension accomplishes the same goal.”  There may be circumstances where 
revocation is appropriate, as there should be a general evaluation as to whether the defendant 
should be licensed.  This approach also calls into question what the Department of Motor 
Vehicles can do administratively with regard to prospective revocation. 
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RESOLUTION 09-07-2019 
 
DIGEST 
Vehicles: Mistake of Fact as Defense for Driving Without a Valid License 
Amends Vehicle Code section 12500 to clarify that a driver’s reasonable, but mistaken, belief 
that their previously issued license remained valid is a defense to driving without a valid license. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Vehicle Code section 12500 to clarify that a driver’s reasonable, but 
mistaken, belief that their previously issued license remained valid is a defense to driving 
without a valid license.  This resolution should be approved in principle because a defendant 
should have the opportunity to demonstrate to the court that the defendant had a reasonable 
belief that the driver’s license was valid and therefore the defendant did not have the proper 
mens rea to commit a crime.   
 
Historically to commit a crime a person must commit an actus reus and have mens rea.  This 
means the defendant must have done a substantial act towards the commission of the crime (the 
actus reus) and must have had the intention or knowledge of the wrongdoing (the mens rea).  
However, over the past decades the law has moved towards strict liability offenses.  These are 
offenses that do not require a mens rea.  As such, they are a dramatic shift from our historical 
procedures and processes for committing a crime.  Under strict liability theories, a person can act 
without any criminal intent and be still convicted of a crime. 
 
Here, Vehicle Code section 12500 allows for strict liability offenses when related to driving 
without a license.  The proposed language allows a defendant to present to the court and assert an 
affirmative defense that the defendant had a reasonable belief that his or her license was still 
valid.  This is important for a number of reasons.  First, it brings this part of the Vehicle Code 
closer to our historical antecedents with mens rea.  With this change a person must actually have 
intended or known of their wrongdoing (driving without a license).  Second, the defendant still 
has the burden of demonstrating to the court that they had a reasonable belief that their license 
was valid.  Third, it protects innocent parties from criminal convictions for an innocent error. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Vehicle Code section 12500 to read as follows: 
 
§12500  1 

(a) A person may not drive a motor vehicle upon a highway, unless the person then holds 2 
a valid driver’s license issued under this code, except those persons who are expressly exempted 3 
under this code. 4 

(b) A person may not drive a motorcycle, motor-driven cycle, or motorized bicycle upon 5 
a highway, unless the person then holds a valid driver’s license or endorsement issued under this 6 
code for that class, except those persons who are expressly exempted under this code, or those 7 
persons specifically authorized to operate motorized bicycles or motorized scooters with a valid 8 
driver’s license of any class, as specified in subdivision (h) of Section 12804.9. 9 

(c) A person may not drive a motor vehicle in or upon any offstreet parking facility, 10 
unless the person then holds a valid driver’s license of the appropriate class or certification to 11 
operate the vehicle. As used in this subdivision, “offstreet parking facility” means any offstreet 12 
facility held open for use by the public for parking vehicles and includes any publicly owned 13 
facilities for offstreet parking, and privately owned facilities for offstreet parking where no fee is 14 
charged for the privilege to park and which are held open for the common public use of retail 15 
customers. 16 

(d) A person may not drive a motor vehicle or combination of vehicles that is not of a 17 
type for which the person is licensed. 18 

(e) A motorized scooter operated on public streets shall at all times be equipped with an 19 
engine that complies with the applicable State Air Resources Board emission requirements. 20 

(f) It shall be an affirmative defense to a violation of this section that a driver reasonably, 21 
but mistakenly believed that their previously issued driver’s license remained valid at the time of 22 
driving.23 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Under the California Vehicle Code, driver’s license privileges are frequently 
subject to termination or suspension without notice for reasons that have nothing to do with bad 
driving.  Not infrequently, the DMV fails to notify a driver that their license has been suspended 
or terminated.  Such drivers, who honestly and reasonably believe that their previously issued 
license remains valid, are criminalized under section 12500 (driving without a valid license), 
which carries six months in county jail, and is a strict liability statute. 
 
The Solution:  This resolution would create an affirmative defense to a violation of section 
12500 where the driver reasonably, but mistakenly believed that their previously issued driver’s 
license remained valid at the time he or she was driving. 
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IMPACT STATEMENT: 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known 
 
AUTHOR AND/OR PERMANENT CONTACT: Nick Stewart-Oaten, 320 W. Temple Street, 
5th Floor, Los Angeles, CA 90012, 213-974-3000 
 
RESPONSIBLE FLOOR DELEGATE:  Nick Stewart-Oaten 
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RESOLUTION 09-08-2019 
 
DIGEST 
Insurance: Disclaimer Requirement for Ride-Share Companies 
Amends Public Utilities Code section 5433 to require ride-share companies to provide a 
disclaimer that the driver’s automobile insurance may not be correctly rated or adequate.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:           
No similar resolutions found. 
     
Reasons: 
This resolution amends Public Utilities Code section 5433 to require ride-share companies to 
provide a disclaimer that the driver’s automobile insurance may not be correctly rated or 
adequate. This resolution should be disapproved because its requirements are vague and 
ambiguous, the proposal is unrelated to this statutory provision which only concerns public 
liability limits, and the added language does not identify nor solve an existing problem. 
 
For companies which match passengers with drivers via websites and mobile applications, Public 
Utilities Code section 5433 requires $1 million in public liability coverage for personal injury 
and property damage, and $1 million in uninsured and underinsured motorist coverage. The 
coverage is to be provided through policies maintained by the transportation network company 
(“TNC”) (aka: mobility service provider) and/or the participating driver. The obligation is on the 
TNC to satisfy and ensure the required liability coverage limits are in effect.   
 
The resolution requires the TNC to provide a written disclaimer that “they may still need to 
change the terms of their personal automobile polices due to an increase in miles regularly 
driven,” and that “this insurance does not cover any damage to one’s personal vehicle” and the 
only way to have such coverage “is to buy a supplemental policy.” However, the term “They” is 
not defined, how the disclaimer is communicated is unspecified, and the caveat lacks meaningful 
specificity. Further, it is irrelevant to and incongruent with the body and intent of the statute. The 
statute solely requires the TNC ensure, either through the TNC’s primary coverage or insurance 
maintained by the driver, minimum liability limits to protect passengers and the public, either 
through its own policy or individual personal coverage by the driver. 
 
If the intent of the resolution is to inform the TNC drivers they should (1) advise their personal 
automobile insurers that they are using their vehicle commercially for hire, (2) assure their 
vehicles are properly rated, and (3) the wisdom of obtaining material damage coverage provided 
through their own personal automobile insurance, none of this is accomplished by the language 
of the resolution and it is unrelated to the purpose and intent of this statute. Public Utilities Code 
section 5433 simply seeks to assure liability coverage to protect passengers and the public. What 
a driver should tell his or her insurance company about rating risks, the consideration of other 
non-liability protection, and what discussions the TNC should have with its drivers, either as 
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employees or contractors, have no place in this statute, and the matters are not adequately 
addressed in the resolution, as it is currently written. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Public Utilities Code section 5433 to read as follows: 
 
§5433 1 

(a) A transportation network company and any participating driver shall maintain 2 
transportation network company insurance as provided in this section. A transportation network 3 
company shall also provide a disclaimer in all capitals, bold style, and a font at least the same 4 
size as the rest of their insurance description, that they might still need to change the terms of 5 
their personal automobile insurance policies due to an increase in miles regularly driven. 6 

(b) The following requirements shall apply to transportation network company insurance 7 
from the moment a participating driver accepts a ride request on the transportation network 8 
company’s online-enabled application or platform until the driver completes the transaction on 9 
the online-enabled application or platform or until the ride is complete, whichever is later: 10 

(1) Transportation network company insurance shall be primary and in the amount of one 11 
million dollars ($1,000,000) for death, personal injury, and property damage. The requirements 12 
for the coverage required by this subdivision may be satisfied by any of the following: 13 

(A) Transportation network company insurance maintained by a participating driver. 14 
(B) Transportation network company insurance maintained by a transportation network 15 

company. 16 
(C) Any combination of subparagraphs (A) and (B). 17 
(2) Transportation network company insurance coverage provided under this subdivision 18 

shall also provide for uninsured motorist coverage and underinsured motorist coverage in the 19 
amount of one million dollars ($1,000,000) from the moment a passenger enters the vehicle of a 20 
participating driver until the passenger exits the vehicle. The policy may also provide this 21 
coverage during any other time period, if requested by a participating driver relative to insurance 22 
maintained by the driver. 23 

(3) The insurer, in the case of insurance coverage provided under this subdivision, shall 24 
have the duty to defend and indemnify the insured. 25 

(4) A transportation network company may meet its obligations under this subdivision 26 
through a policy obtained by a participating driver pursuant to subparagraph (A) or (C) of 27 
paragraph (1) only if the transportation network company verifies that the policy is maintained 28 
by the driver and is specifically written to cover the driver’s use of a vehicle in connection with a 29 
transportation network company’s online-enabled application or platform. 30 

(c) The following requirements shall apply to transportation network company insurance 31 
from the moment a participating driver logs on to the transportation network company’s online-32 
enabled application or platform until the driver accepts a request to transport a passenger, and 33 
from the moment the driver completes the transaction on the online-enabled application or 34 
platform or the ride is complete, whichever is later, until the driver either accepts another ride 35 
request on the online-enabled application or platform or logs off the online-enabled application 36 
or platform: 37 

281 of 506



09-08-2019 Page 3 of 4 
 

(1) Transportation network company insurance shall be primary and in the amount of at 38 
least fifty thousand dollars ($50,000) for death and personal injury per person, one hundred 39 
thousand dollars ($100,000) for death and personal injury per incident, and thirty thousand 40 
dollars ($30,000) for property damage. The requirements for the coverage required by this 41 
paragraph may be satisfied by any of the following: 42 

(A) Transportation network company insurance maintained by a participating driver. 43 
(B) Transportation network company insurance maintained by a transportation network 44 

company that provides coverage in the event a participating driver’s insurance policy under 45 
subparagraph (A) has ceased to exist or has been canceled, or the participating driver does not 46 
otherwise maintain transportation network company insurance pursuant to this subdivision. If the 47 
coverage is satisfied by this subdivision, the transportation network company shall include a 48 
disclaimer in all capitals, bold style, and a font at least the same size as the rest of their 49 
description that this insurance does not cover any damage to one’s personal vehicle and that 50 
because their regular personal automobile insurance policy might not either, the only way for 51 
them to have coverage for damage to their personal vehicle is to buy a supplemental insurance 52 
policy.  53 

(C) Any combination of subparagraphs (A) and (B). 54 
(2) A transportation network company shall also maintain insurance coverage that 55 

provides excess coverage insuring the transportation network company and the driver in the 56 
amount of at least two hundred thousand dollars ($200,000) per occurrence to cover any liability 57 
arising from a participating driver using a vehicle in connection with a transportation network 58 
company’s online-enabled application or platform within the time periods specified in this 59 
subdivision, which liability exceeds the required coverage limits in paragraph (1). 60 

(3) The insurer providing insurance coverage under this subdivision shall be the only 61 
insurer having the duty to defend any liability claim arising from an accident occurring within 62 
the time periods specified in this subdivision. 63 

(4) A transportation network company may meet its obligations under this subdivision 64 
through a policy obtained by a participating driver pursuant to subparagraph (A) or (C) of 65 
paragraph (1) only if the transportation network company verifies that the policy is maintained 66 
by the driver and is specifically written to cover the driver’s use of a vehicle in connection with a 67 
transportation network company’s online-enabled application or platform. 68 

(d) Coverage under a transportation network company insurance policy shall not be 69 
dependent on a personal automobile insurance policy first denying a claim nor shall a personal 70 
automobile insurance policy be required to first deny a claim. 71 

(e) In every instance where transportation network company insurance maintained by a 72 
participating driver to fulfill the insurance obligations of this section has lapsed or ceased to 73 
exist, the transportation network company shall provide the coverage required by this section 74 
beginning with the first dollar of a claim. 75 

(f) This article shall not limit the liability of a transportation network company arising out 76 
of an automobile accident involving a participating driver in any action for damages against a 77 
transportation network company for an amount above the required insurance coverage. 78 

(g) This section shall become operative on July 1, 2015. 79 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
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STATEMENT OF REASONS 
 
The Problem:  New laws concerning rideshare companies have provided clarity on the legality of 
ridesharing and what companies are required to provide for their drivers. One of the 
requirements was that companies offer a three-stage insurance policy, differing based on whether 
the driver has the application on but has not agreed to give a ride, the driver has accepted a ride 
but the passenger has not entered the car, or a passenger has entered the vehicle and not yet 
dropped off. Although the coverage is useful, the requirements also give drivers a false sense of 
security regarding the sufficiency and level of the coverage.  
 
Many people will become rideshare drivers with no idea that (1) when they have the rideshare 
application on but have not accepted a ride, the company provides no insurance for damage to 
their personal vehicle (only to other people and their property), and their private automobile 
insurance likely does not either because the car is being used for commercial purposes, and (2) 
they still might need to change the terms of their personal insurance and pay more because of the 
increase in annual mileage. That is essential information about the risks and costs of being a 
rideshare driver that many are unaware of, and the rideshare companies have no obligation to 
disclaim.  
 
The Solution: This resolution requires that rideshare companies disclaim to their drivers, in 
visible font, that (1) the insurance they provide does not cover damage to their personal vehicle 
when the application is on but they have not accepted a ride and their private automobile 
insurance might not either, so they might need to buy a supplemental policy if they wish to have 
such damage covered, and (2) that they might need to change the terms of their personal 
automobile insurance due to the additional miles regularly driven. This ensures that those who 
sign up to drive for Lyft, Uber, or another rideshare company are more aware of the risks and 
costs involved and able to plan accordingly.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 2293 (2015).  
 
AUTHOR AND/OR PERMANENT CONTACT:  Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 PMB 231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Ben Rudin  
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RESOLUTION 09-09-2019 
 
DIGEST 
License Plates: Designated Officers and Employees of Taiwan 
Amends Vehicle Code section 5006.5 to allow vehicle license plates issued to Taiwanese 
officials to read “foreign state” rather than “foreign organization.” 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Vehicle Code section 5006.5 to allow vehicle license plates issued to 
Taiwanese officials to read “foreign state” rather than “foreign organization.” This resolution 
should be approved in principle because it is important to recognize the sovereignty and self-
determination of our international allies, and to show them we support their independence. 

Despite a convoluted relationship between China and Taiwan, the United States has managed to 
maintain strong diplomatic and economic ties with both.  The current diplomatic license plate 
designation of “Foreign Organization” was certainly a compromise among nation-states that, if 
changed by California, could signal to the federal government, if not the rest of the world, that 
the time has come to recognize the independence and sovereignty of Taiwan.  While the move is 
certain to compound tensions with China, it seems unlikely that any potential economic 
ramifications could be more significant than those resulting from recent and intended trade 
sanctions against China. 

Taiwan is California’s seventh largest trading partner and represents 3.7 percent of all exports 
from the Golden State.  Currently, China is California’s third largest trading partner after Mexico 
and Canada, but the United States policy on trade, sanctions, and diplomacy could erase that 
relationship. Despite China’s claims to the contrary, Taiwan’s leaders say it is much more than a 
province of China, arguing that it is a sovereign state. It has its own constitution, democratically-
elected leaders, and about 300,000 active troops in its armed forces. 

Given the huge divide between these two positions, most other countries seem happy to accept 
the current ambiguity, but California should honor Taiwan, which has most of the characteristics 
of an independent state, even if its legal status remains unclear.  California should lead the way 
and help Taiwan assert its independence and unilateral strength by addressing it as a diplomatic 
equal and changing its representatives’ California license plates to read “foreign state.” 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Vehicle Code section 5006.5, to read as follows: 
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§5006.5 1 
(a) The department may issue, for a fee determined by the department to be sufficient to 2 

reimburse the department for actual costs incurred pursuant to this section, distinctive license 3 
plates for motor vehicles owned or leased by an officer or a designated employee of a foreign 4 
organization recognized by the United States pursuant to the Taiwan Relations Act (22 U.S.C. 5 
Sec. 3301 et seq.) Taiwan when the department is otherwise satisfied that the issuance of the 6 
license plates is in order. 7 

(b) The distinctive license plates shall be designed by the department and shall contain 8 
the words “Foreign Organization State.” 9 

(c) The department shall establish procedures for both of the following: 10 
(1) To verify the eligibility of an applicant for plates issued pursuant to this section. 11 
(2) To authorize a recognized foreign organization Taiwan to apply on behalf of its 12 

officers for plates issued pursuant to this section.13 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: In 1979, the Taiwan Relations Act was enacted to maintain unofficial relations 
with Taiwan after the United States switched diplomatic recognition to the People’s Republic of 
China.  In 1994, California enacted Vehicle Code section 5006.5 to authorize DMV to issue a 
special license plate to officers and designated employees of Taiwan who functioned as 
diplomatic and consular personnel but could not obtain diplomatic license plates from the State 
Department.  However, this law requires the license plate to display the words “foreign 
organization,” which diminishes Taiwan’s existence as a sovereign nation. 
 
Taiwan is California’s seventh largest trading partner. (See California Chamber of Commerce 
at advocacy.calchamber.com/international/portals/taiwan.)  In 1996, it held its first democratic 
presidential elections, following years of authoritarian rule. (See Timeline: Taiwan's road to 
democracy (Dec. 12, 2011) Reuters, www.reuters.com/article/us-taiwan-election-
timeline/timeline-taiwans-road-to-democracy-idUSTRE7BC0E320111213.)  In 2017, Taiwan’s 
judiciary became the first in Asia to recognize the constitutional right of same-sex couples to 
marry. (See Peters, VICTORY! Taiwan Constitutional Court Rules in Favor of Marriage Equality 
(May 24, 2017) Human Rights Campaign, www.hrc.org/blog/taiwan-court-rules-in-favor-of-
marriage-equality.)  Currently, Taiwan is led by President Tsai Ing-wen, a former law professor 
with an LL.M from Cornell. (Ap, Who is Tsai Ing-wen, Taiwan's newly-elected president? (Jan. 
1, 2016) CNN, www.cnn.com/2016/01/18/asia/taiwan-president-tsai-ing-wen/index.html.) 
 
The Solution:  This resolution would remedy the subterfuge of designating Taiwan a “foreign 
organization” by changing the wording on license plates offered to its diplomatic personnel to 
read “foreign state.” 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
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CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Michael Fern, Los Angeles County District 
Attorney’s Office, 211 W. Temple St., Ste. 1000, Los Angeles, CA 90012, (213) 257-2438, 
sclawyer@gmail.com  
 
RESPONSIBLE FLOOR DELEGATE:  Michael Fern  
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RESOLUTION 09-10-2019 
 
DIGEST 
Vehicles: Operating a Vehicle With Self-Driving or Driver Assistance Technologies 
Amends Vehicle Code section 305 to define a “driver” to include the operator of a vehicle 
equipped with self-driving or driver-assistance technologies. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Vehicle Code section 305 to define a “driver” to include the operator of a 
vehicle equipped with self-driving or driver-assistance technologies.  This resolution should be 
approved in principle because it would add clarity to existing statutes related to autonomous 
vehicles and establish a policy and clear definitions in state law. 
 
The resolution suggests that “there could be a ‘no-driving’ defense in a pending DUI that 
involves a defendant who was passed out drunk in a Tesla Model S that was traveling on 
autopilot at 70 mph.” While that is unlikely because there is no reasonable defense that the 
vehicle is anything other than one that requires the operation of a driver, the resolution does 
point to the fact that driverless assistance and related technologies are fast being developed.  It 
makes sense to formally establish, as a policy of the State of California, that self-driving and 
driver-assistance technologies are defined as depending on the existence, responsibility and 
potential liability of the operator of the vehicle. 
 
Vehicle Code section 38750 et seq., enacted in 2012, begins to define and provides some context 
for self-driving and driverless technology vehicles in California.  For the moment, most such 
technologies require an operator.  “Operator” is defined as a person in the driver’s seat, or a 
person who causes the autonomous technology to engage.  
 
Until society arrives at a time when technology exists that does not require an in-the-vehicle 
operator, it is reasonable to expand the current definition of driver to take into account the 
emerging and various technologies that push the envelope towards driverless automation.  The 
proposal helps ensure that safety laws can remain enforceable as the law develops and 
individuals who may be harmed can rely on the courts to identify the entity that caused the harm. 

 
 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Vehicle Code section 305 to read as follows: 
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§305 1 
A “driver” is a person who drives or is in actual physical control of a vehicle.  A person 2 

who drives includes the operator of a vehicle equipped with self-driving or driver-assistance 3 
technologies, including but not limited to an autonomous vehicle as defined in Section 38750. 4 
The term “driver” does not include the tillerman or other person who, in an auxiliary capacity, 5 
assists the driver in the steering or operation of any articulated firefighting apparatus.6 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: With the advent of vehicles equipped with self-driving or driver-assistance 
technologies, the definition of a ‘driver’ needs to be updated to require the operator of the 
vehicle to still have a valid license and be sober.  In Mercer v. Department of Motor Vehicles 
(1991) 53 Cal.3d 753, the Supreme Court held, “Based on (i) the ‘plain meaning’ of the statutory 
term ‘drive,’ (ii) the use of that and related terms by our Legislature in related statutes, and (iii) 
the interpretation of the word ‘drive’ and related terms in numerous decisions by our sister states, 
we conclude section 23152 requires proof of volitional movement of a vehicle.”  (Id. at 768.)  
(See Veh. Code §§ 23152, 23153.)  Consequently, there could be a ‘no-driving’ defense in a 
pending DUI that involves a defendant who was passed out drunk in a Tesla Model S that was 
traveling on autopilot at 70 mph.  (See Hartman, “Samek pleads not guilty to DUI” (Jan. 4, 2019) 
Los Altos Town Crier, www.losaltosonline.com/news/sections/news/200-police-fire/59214-
samek-pleads-not-guilty-to-dui.)   
 
The Solution:  This resolution would broaden the definition of a “driver” to include an operator 
of a vehicle equipped with self-driving or driver-assistance technologies, including but not 
limited to an autonomous vehicle as defined in Section 38750.  While such technologies improve 
the safety of navigating from point A to point B, no system is infallible.  The vehicle’s operator 
must still be vigilant to prevent traffic accidents and deaths. (See Goggin, “After Several Deaths, 
Tesla Is Still Sending Mixed Messages About Autopilot” (Apr. 12, 2018) 
Digg.com, digg.com/2018/tesla-crash-autopilot-investigation.) 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  
Michael Fern, Los Angeles County District Attorney’s Office, 211 W. Temple St., Ste. 1000, 
Los Angeles, CA 90012, (213) 257-2438, sclawyer@gmail.com  
 
RESPONSIBLE FLOOR DELEGATE:  Michael Fern  
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RESOLUTION 10-01-2019 
 
DIGEST 
Franchise Agreements: Six Month Extension upon Franchisor’s Refusal to Renew Franchise 
Amends Business and Professions Code section 20025 to provide that the 180 day extension of 
the franchise agreement only applies if the franchisor refuses to renew the franchise. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:           
No similar resolutions found. 
   
Reasons: 
This resolution amends Business and Professions Code section 20025 to provide that the 180 day 
extension of the franchise agreement only applies if the franchisor refuses to renew the franchise. 
This resolution should be disapproved because the resolution does not resolve any identifiable 
problem. 
 
Under current law, the Franchise Relations Act (“Act”) (Bus. & Prof. Code, §§ 20000, et seq.), 
requires franchisors to provide a franchisee with 180-days written notice of the franchisor’s 
intention not to renew the franchise before the termination of the agreement. (Bus. & Prof. Code, 
§ 20025.)  The statute also requires that at least one additional circumstance out of a list of 
enumerated circumstances be met before a franchisor may decline to renew the franchise. (Bus. 
& Prof. Code, § 20025, subds. (a)-(f).) These additional circumstances are designed to protect 
the franchisee from any self-dealing by the franchisor, to give the parties time to negotiate any 
changes to the terms of the agreement, and to allow the franchisee to recoup their investment in 
the business. 
 
A franchisor cannot use this statute to extend the franchise 180 days beyond the termination date 
of the franchise agreement. Instead, the franchisor can offer to extend the franchise agreement 
beyond the termination date in order to comply with the 180-day notice period, which suggests 
that the time only extends if the franchisee agrees. (Bus. & Prof. Code, § 20026.) Alternatively, a 
franchisor can agree to such an extension (the statute reads “offer or agree”) (ibid.), suggesting 
that a franchisee can request the extension and the franchisor can agree to it. 
 
If franchisors are improperly using Business and Professions Code section 20025 to extend the 
franchise 180 days beyond the termination date of the agreement to force a franchisee to 
continue to operate a business the franchisee no longer wishes to operate, as the proponent 
suggests, the proposed amendment cannot fix that problem. Instead, such franchisees can seek 
available legal remedies against franchisors who flout the law. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Business and Profession Code section 20025, to read as follows: 
 
§20025 1 

 No franchisor may fail refuse to renew a franchise unless such franchisor provides the 2 
franchisee at least 180 days prior written notice of its intention not to renew; and 3 

(a) During the 180 days prior to expiration of the franchise the franchisor permits the 4 
franchisee to sell his business to a purchaser meeting the franchisor’s then current requirements 5 
for granting new franchises, or if the franchisor is not granting a significant number of new 6 
franchises, the then current requirements for granting renewal franchises; or 7 

(b) (1) The refusal to renew is not for the purpose of converting the franchisee’s business 8 
premises to operation by employees or agents of the franchisor for such franchisor’s own 9 
account, provided, that nothing in this paragraph shall prohibit a franchisor from exercising a 10 
right of first refusal to purchase the franchisee’s business; and 11 

(2) Upon expiration of the franchise, the franchisor agrees not to seek to enforce any 12 
covenant of the nonrenewed franchisee not to compete with the franchisor or franchisees of the 13 
franchisor; or 14 

(c) Termination would be permitted pursuant to Section 20020 or 20021; or 15 
(d) The franchisee and the franchisor agree not to renew the franchise; or 16 
(e) The franchisor withdraws from distributing its products or services through franchises 17 

in the geographic market served by the franchisee, provided that:  18 
(1) Upon expiration of the franchise, the franchisor agrees not to seek to enforce any 19 

covenant of the nonrenewed franchisee not to compete with the franchisor or franchisees of the 20 
franchisor; and 21 

(2) The failure to renew is not for the purpose of converting the business conducted by 22 
the franchisee pursuant to the franchise agreement to operation by employees or agents of the 23 
franchisor for such franchisor’s own account; and 24 

(3) Where the franchisor determines to sell, transfer, or assign its interest in a marketing 25 
premises occupied by a franchisee whose franchise agreement is not renewed pursuant to this 26 
paragraph: 27 

(A) The franchisor, during the 180-day period after giving notice offers such franchisee a 28 
right of first refusal of at least 30 days’ duration of a bona fide offer, made by another to 29 
purchase such franchisor’s interest in such premises; or 30 

(B) In the case of the sale, transfer, or assignment to another person of the franchisor’s 31 
interest in one or more other controlled marketing premises, such other person in good faith 32 
offers the franchisee a franchise on substantially the same terms and conditions currently being 33 
offered by such other person to other franchisees; or 34 

(f) The franchisor and the franchisee fail to agree to changes or additions to the terms and 35 
conditions of the franchise agreement, if such changes or additions would result in renewal of the 36 
franchise agreement on substantially the same terms and conditions on which the franchisor is 37 
then customarily granting renewal franchises, or if the franchisor is not then granting a 38 
significant number of renewal franchises, the terms and conditions on which the franchisor is 39 
then customarily granting original franchises. The franchisor may give the franchisee written 40 
notice of a date which is at least 30 days from the date of such notice, on or before which a 41 
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proposed written agreement of the terms and conditions of the renewal franchise shall be 42 
accepted in writing by the franchisee. Such notice, when given not less than 180 days before the 43 
end of the franchise term, may state that in the event of failure of such acceptance by the 44 
franchisee, the notice shall be deemed a notice of intention not to renew at the end of the 45 
franchise term. 46 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County. 
 
STATEMENT OF REASONS 
 
The Problem:  Franchisors are using this statute in an attempt to unilaterally extend the term of a 
franchise when the franchisee does not invoke their renewal rights.  The franchisor waits until 
the end of the franchise term and then invokes this statute in order to extend the franchise 
another 180 days (past the end of the franchise agreement) in order to bind an unwilling 
franchisee into a franchise that they no longer want to belong to.  
 
The Solution:  This resolution clarifies that the franchisor must only give the 180 notice if the 
franchisor is refusing to renew the franchise.  This distinguishes it from cases where the 
franchisee has not elected to invoke their renewal rights and is electing not to renew the 
franchise. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Melissa L. Bustarde, Esq., Branfman 
Mayfield Bustarde Reichenthal LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075; 
(858) 793-8090; melissa@bmbr.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Melissa L. Bustarde, Esq.  
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RESOLUTION 10-02-2019 
 
DIGEST 
Tax: Deadline for Hearing Taxpayer Appeals from Franchise Tax Board Determinations 
Amends Revenue and Taxation Code sections 19047, 30262, 38443, 40093, 41087, 43303, 
45303, 46353, 50116, and 55083 to create a deadline for the Franchise Tax Board to set a 
hearing for some enumerated taxpayer appeals. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:           
No similar resolutions found. 
   
Reasons: 
This resolution amends Revenue and Taxation Code sections 19047, 30262, 38443, 40093, 
41087, 43303, 45303, 46353, 50116, and 55083 to create a deadline for the Franchise Tax Board 
to set a hearing for some enumerated taxpayer appeals. This resolution should be disapproved 
because the proposed amendment is unclear, and because Revenue and Taxation Code section 
19047 does not contain the language ascribed to it. 
 
Each of the ten statutes this wide-ranging resolution amends fall within a different part of 
division 2 of the Revenue and Taxation Code (“Code”). Each different part addresses a different 
tax issue (see details the end of the report). Nine of these ten statutes this resolution amends (i.e., 
all but Code section 19047) are identically worded. Those nine statutes govern procedures for a 
taxpayer’s request for a redetermination of a Franchise Tax Board (“Board”) determination of 
the tax issues that each chapter addresses.  
 
Pursuant to these nine identically worded statutes, if a taxpayer seeks a redetermination from the 
Board within the prescribed deadline and requests a hearing, the Board is required to set a 
hearing and give the taxpayer at least 10 days’ notice of the time and place of the hearing.  
 
Pursuant to Code section 15671, subdivision (a), the Office of Tax Appeals (“OTA”) conducts 
the requested hearing. Within the OTA, tax appeals panels (each consisting of three 
administrative law judges (“ALJ”s) designated by the OTA’s director) conduct the hearings 
pursuant to the Administrative Procedure Act. (Gov. Code, §§ 15670, 15674.) The OTA is 
empowered to adopt regulations as necessary to carry out its duties, powers, and responsibilities. 
(Gov. Code, § 15679.) Current regulations governing the hearings on the petitions for 
redetermination are found at California Code of Regulations, title 18, section 30000, et seq. 
 
However, these nine statutes and the OTA’s regulations do not provide a time frame within 
which the Board must set the hearing, nor any timeframe within which the OTA must conduct 
the hearing. Further, the Board is permitted to continue the hearing as needed without any 
apparent temporal restraints, and without having to seek leave to continue the hearing from the 
OTA. Thus, a taxpayer has no certainty as to when the mandated hearing will take place, and no 
apparent recourse to ensure that the hearing takes place. 
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Thus, while the purpose of this resolution is to fix the open-ended process that may leave 
taxpayers hanging for long periods of time without resolution of their petitions for 
redetermination, the solution it offers fails to achieve its goal. Instead it is fundamentally unclear, 
and therefore ineffective. 
 
First, the proposed amendment appears to want to ensure that the requested hearings occur 
within one year of filing the appeal. Instead, the resolution does not specify a deadline within 
which the hearing must be held. It only sets a deadline within which the Board must act to 
schedule the hearing.  
 
Second, the proposed amendment does not cure the problem of the lack of deadline for the 
hearing. This resolution allows the Board to continue any hearing date that the Board may set by 
one year for any or no reason, and then seek continuances (by other unspecified means, before 
some unspecified tribunal, though one may presume the Board would need to file a motion with 
the OTA), beyond that initial year and make a good cause showing (the resolution fails to specify 
any standard of a ‘good cause’ finding). Thus, the hearing could be further continued for some 
indefinite amount of time. 
 
Finally, this resolution than confusingly allows a taxpayer to file a motion to dismiss 
(presumably with the OTA, and presumably to dismiss the Board’s original determination, 
though that is also not specified), if the hearing is not set within one year (but the triggering 
event for the one year period is not specified). The standard for the OTA to grant or deny the 
motion to dismiss is not specified.  
 
In addition to these problems, Code section 19047 does not contain the language ascribed to it in 
this resolution; instead this section provides in its entirety:  “The board shall hear and determine 
the appeal and thereafter shall forthwith notify the taxpayer and the Franchise Tax Board of its 
determination and the reasons therefor.”  
 
These issues would have to be corrected in order for this resolution to achieve its goals. Without 
these corrections, as written, this resolution will result in parties litigating the meaning of the 
statute, rather than being able to focus on the substance of the taxpayer’s appeal / request for 
redetermination.  
 
While the nine identically worded statutes can, in theory, be amended with identically worded 
changes, it helps to understand what each statute governs in order to get a better understanding of 
the changes that this resolution is proposing, and the impact the changes this long and complex 
resolution will have.  
 

• Code section 30262 falls under division 2, part 13 of the Code, which governs cigarette 
tax.  

 
• Code section 38443 falls under division 2, part 18.5 of the Code, which governs timber 

use tax. 
 

• Code section 40093 falls under division 2, part 19 of the Code, which governs energy use 
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surcharge. 
 

• Code section 41087 falls under division 2, part 20 of the Code, which governs emergency 
telephone users surcharge tax. 

 
• Code section 43303 falls under division 2, part 22 of the Code, which governs hazardous 

substances tax. 
 

• Code section 45303 falls under division 2, part 23 of the Code, which governs integrated 
waste management fee. 

 
• Code section 46353 falls under division 2, part 24  of the Code, which governs oil spill 

response, prevention and administrative fees. 
 

• Code section 50116 falls under division 2, part 26 of the Code, which governs 
underground storage tank maintenance fees. 

 
• Code section 55083 falls under division 2, part 30 of the Code, which governs the 

Board’s fee collection procedures. 
 

 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Revenue and Taxation Code sections 19047, 30262, 38443, 40093, 41087, 
43303, 45303, 46353, 50116, and 55083, to read as follows: 
 
§19047 1 
 If a petition for redetermination is filed within the 30-day period, the board shall 2 
reconsider the determination and, if the person has so requested in his petition, shall grant the 3 
person an oral hearing and shall give him 10 days' written notice of the time and place of the 4 
hearing.  The board may continue the hearing from time to time as may be necessary.  However, 5 
in no event, except upon a showing of good cause, may a timely request for an oral hearing be 6 
delayed more than one year.  If an oral hearing is not set within one year, the taxpayer may bring 7 
a motion to dismiss.   8 
 9 
§30262 10 
 If a petition for redetermination is filed within the 30-day period, the board shall 11 
reconsider the determination and, if the person has so requested in his petition, shall grant the 12 
person an oral hearing and shall give him 10 days' written notice of the time and place of the 13 
hearing.  The board may continue the hearing from time to time as may be necessary.  However, 14 
in no event, except upon a showing of good cause, may a timely request for an oral hearing be 15 
delayed more than one year.  If an oral hearing is not set within one year, the taxpayer may bring 16 
a motion to dismiss.   17 
 18 
§38443 19 
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 If a petition for redetermination is filed within the 30-day period, the board shall 20 
reconsider the determination and, if the person has so requested in his petition, shall grant the 21 
person an oral hearing and shall give him 10 days' written notice of the time and place of the 22 
hearing.  The board may continue the hearing from time to time as may be necessary.  However, 23 
in no event, except upon a showing of good cause, may a timely request for an oral hearing be 24 
delayed more than one year.  If an oral hearing is not set within one year, the taxpayer may bring 25 
a motion to dismiss.   26 
 27 
§40093 28 
 If a petition for redetermination is filed within the 30-day period, the board shall 29 
reconsider the determination and, if the person has so requested in his petition, shall grant the 30 
person an oral hearing and shall give him 10 days' written notice of the time and place of the 31 
hearing.  The board may continue the hearing from time to time as may be necessary.  However, 32 
in no event, except upon a showing of good cause, may a timely request for an oral hearing be 33 
delayed more than one year.  If an oral hearing is not set within one year, the taxpayer may bring 34 
a motion to dismiss.   35 
 36 
§41087 37 
 If a petition for redetermination is filed within the 30-day period, the board shall 38 
reconsider the determination and, if the person has so requested in his petition, shall grant the 39 
person an oral hearing and shall give him 10 days' written notice of the time and place of the 40 
hearing.  The board may continue the hearing from time to time as may be necessary.  However, 41 
in no event, except upon a showing of good cause, may a timely request for an oral hearing be 42 
delayed more than one year.  If an oral hearing is not set within one year, the taxpayer may bring 43 
a motion to dismiss.   44 
 45 
§43303 46 
 If a petition for redetermination is filed within the 30-day period, the board shall 47 
reconsider the determination and, if the person has so requested in his petition, shall grant the 48 
person an oral hearing and shall give him 10 days' written notice of the time and place of the 49 
hearing.  The board may continue the hearing from time to time as may be necessary.  However, 50 
in no event, except upon a showing of good cause, may a timely request for an oral hearing be 51 
delayed more than one year.  If an oral hearing is not set within one year, the taxpayer may bring 52 
a motion to dismiss.   53 
 54 
§45303 55 
 If a petition for redetermination is filed within the 30-day period, the board shall 56 
reconsider the determination and, if the person has so requested in his petition, shall grant the 57 
person an oral hearing and shall give him 10 days' written notice of the time and place of the 58 
hearing.  The board may continue the hearing from time to time as may be necessary.  However, 59 
in no event, except upon a showing of good cause, may a timely request for an oral hearing be 60 
delayed more than one year.  If an oral hearing is not set within one year, the taxpayer may bring 61 
a motion to dismiss.   62 
 63 
§46353 64 
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 If a petition for redetermination is filed within the 30-day period, the board shall 65 
reconsider the determination and, if the person has so requested in his petition, shall grant the 66 
person an oral hearing and shall give him 10 days' written notice of the time and place of the 67 
hearing.  The board may continue the hearing from time to time as may be necessary.  However, 68 
in no event, except upon a showing of good cause, may a timely request for an oral hearing be 69 
delayed more than one year.  If an oral hearing is not set within one year, the taxpayer may bring 70 
a motion to dismiss.   71 
 72 
§50116 73 
 If a petition for redetermination is filed within the 30-day period, the board shall 74 
reconsider the determination and, if the person has so requested in his petition, shall grant the 75 
person an oral hearing and shall give him 10 days' written notice of the time and place of the 76 
hearing.  The board may continue the hearing from time to time as may be necessary.  However, 77 
in no event, except upon a showing of good cause, may a timely request for an oral hearing be 78 
delayed more than one year.  If an oral hearing is not set within one year, the taxpayer may bring 79 
a motion to dismiss.   80 
 81 
§55083 82 

If a petition for redetermination is filed within the 30-day period, the board shall 83 
reconsider the determination and, if the person has so requested in his petition, shall grant the 84 
person an oral hearing and shall give him 10 days' written notice of the time and place of the 85 
hearing.  The board may continue the hearing from time to time as may be necessary.  However, 86 
in no event, except upon a showing of good cause, may a timely request for an oral hearing be 87 
delayed more than one year.  If an oral hearing is not set within one year, the taxpayer may bring 88 
a motion to dismiss. 89 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Contra Costa County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Under the existing law, a taxpayer must appeal an adverse decision by the 
Franchise Tax Board (“FTB”) within 30 days of the notice of action (or in some cases 60 – 90 
days, usually with respect to interest abatement).  A taxpayer who desires an oral hearing in 
connection with their petition must request one in writing at any time prior to completion of 
briefing in connection with their petition (or appeal).   
 
There is no requirement regarding when the oral hearing must take place.  
 
Under current law, a taxpayer who meets all deadlines has no guarantee or even approximate 
time frame in which it must receive a timely requested oral hearing before the Office of Tax 
Appeals (“OTA”).  In one particular case, a taxpayer filed an appeal in or around 2012 (in 
connection with their 2007 tax year).  The hearing did not take place until April 2018.   
 
The taxpayer paid the tax in full in excess of $70,000.00, and converted the appeal to a claim for 

296 of 506



 

10-02-2019 Page 6 of 6 
 

refund.  Following the hearing, the taxpayer received a favorable opinion.   
 
Accordingly, the taxpayer paid tax she did not owe (interest free) and did not receive an oral 
hearing for approximately 5 to 6 years after it was requested.   
 
At one point, legal counsel for the taxpayer contacted Fiona Ma (a member of the Board of 
Equalization at the time) to try to find the taxpayer’s case, as it was assumed it had been lost and 
there was no response from the BOE with respect to its location.   
 
The taxpayer has already been unduly burdened and paid a tax for which she is not liable.  The 
taxpayer is entitled to a timely hearing.  This is wholly burdensome and onerous on the taxpayer, 
with little to no burden on the State or the OTA.  
 
The Solution:  This resolution would require that an oral hearing take place within one year of its 
timely request, unless there is a showing of good cause for further delay.   
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Christina Weed, Mendes Weed, LLP, 1990 
N. California Blvd., Suite 1020, Walnut Creek, CA 94596, Phone: (925) 953-2920, 
christina@mwlawca.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Christina Weed  
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RESOLUTION 10-03-2019 
 

DIGEST 
Taxation: Impose One Year Deadline for Hearing on Petitions for Redetermination 
Amends Revenue and Taxation Code section 19346 to require an oral hearing on a petition for 
redetermination within one year of a timely request.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Revenue and Taxation Code section 19346 to require an oral hearing on 
a petition for redetermination within one year of a timely request. This resolution should be 
disapproved because the resolution is amending provisions of section 19346 which do not exist.  
 
The resolution seeks to limit to one year, the period within which the Franchise Tax Board 
ordinarily must hear a timely request for oral hearing on a petition for redetermination. However, 
the resolution fails to properly articulate a proposed amendment to the relevant statutory 
provisions which would affect the proposed deadline.   
 
Although the proponent cogently articulates a problem with a lack of reasonable deadlines within 
the process of tax appeals, the resolution quotes to language that does not appear in that section. 
Revenue and Taxation Code section 19346, states when a determination of the Franchise Tax 
Board becomes final.  It does not contain the language as stated in the resolution. 
 
The proponent’s placement of the proposed amendment in section 19346 puts it in the statutory 
scheme having to do with appeals of denial of interest on a refund, and would merely require the 
setting of a hearing within one year to that claim.  It would not affect any other aspect of the 
timing of Franchise Tax Board appeals, such as the determination of whether the refund should 
occur at all.  Also, the resolution does not articulate the consequences should the board fail to 
hold the hearing within the proposed one-year period. 

 
 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Revenue and Taxation Code section 19346, to read as follows: 
 
§19346 1 
 If a petition for redetermination is filed within the 30-day period, the board shall 2 
reconsider the determination and, if the person has so requested in his petition, shall grant the 3 
person an oral hearing and shall give him 10 days' written notice of the time and place of the 4 
hearing.  The board may continue the hearing from time to time as may be necessary.  However, 5 
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in no event, except for a showing of good cause, may a timely request for an oral hearing be 6 
delayed more than one year. 7 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Contra Costa County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Under the existing law, a taxpayer must appeal an adverse decision by the 
Franchise Tax Board (“FTB”) within 30 days of the notice of action (or in some cases 60 – 90 
days, usually with respect to interest abatement).  A taxpayer who desires an oral hearing in 
connection with their petition must request one in writing at any time prior to completion of 
briefing in connection with their petition (or appeal).   
 
There is no requirement regarding when the oral hearing must take place.     
 
Under current law, a taxpayer who meets all deadlines has no guarantee or even approximate 
time frame in which it must receive a timely requested oral hearing before the Office of Tax 
Appeals (“OTA”).  In one particular case, a taxpayer filed an appeal in or around 2012 (in 
connection with their 2007 tax year).  The hearing did not take place until April 2018.   
 
The taxpayer paid the tax in full in excess of $70,000.00, and converted the appeal to a claim for 
refund.  Following the hearing, the taxpayer received a favorable opinion.   
 
Accordingly, the taxpayer paid tax she did not owe (interest free) and did not receive an oral 
hearing for approximately 5 to 6 years after it was requested.   
At one point, legal counsel for the taxpayer contacted Fiona Ma (a member of the Board of 
Equalization at the time) to try to find the taxpayer’s case, as it was assumed it had been lost and 
there was no response from the BOE with respect to its location.   
 
The taxpayer has already been unduly burdened and paid a tax for which she is not liable.  The 
taxpayer is entitled to a timely hearing.  This is wholly burdensome and onerous on the taxpayer, 
with little to no burden on the State or the OTA..  
 
The Solution:  This resolution would require that an oral hearing take place within one year of its 
timely request, unless there is a showing of good cause for further delay.    
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 

299 of 506



 

10-03-2019 Page 3 of 3 
 

AUTHOR AND/OR PERMANENT CONTACT: Christina Weed, Mendes Weed, LLP, 1990 
N. California Blvd., Suite 1020, Walnut Creek, CA 94596, Phone: (925) 953-2920, 
christina@mwlawca.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Christina Weed  
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RESOLUTION 10-04-2019 
 
DIGEST 
Corporations: Establish Deadline for Dissolution Buyout Valuation Applications 
Amends Corporations Code section 2000 to require buyout valuation applications to be filed by 
the response date in dissolution proceedings. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Corporations Code section 2000 to require buyout valuation applications 
to be filed by the response date in dissolution proceedings.  This resolution should be approved 
in principle because it would promote the intent of the existing statute, to provide a mechanism 
for swift and final resolution of dissolution disputes. 
 
Under Corporations Code section 1800, et seq., dissenting shareholders in a corporation holding 
more than one-third of its shares may file an action for its involuntary dissolution. Shareholders 
owning 50 percent or more of a corporation’s shares may seek voluntary dissolution of the 
corporation by petitioning the superior court for an order of dissolution under section 1907.  If 
successful, such actions result in dissolution of the corporation, sale of its assets, and distribution 
of the proceeds after corporate debts are paid. 
 
In response to an action or petition for dissolution, holders of 50 percent or more of the 
corporation’s stock may seek to buy out the complaining shareholders’ interests in the 
corporation by filing an application under Corporations Code section 2000, in order to maintain 
the corporation as a going concern.  If the parties cannot agree on a price, section 2000 provides 
a procedure for determining the fair value of the corporation at the time the dissolution action 
was initiated.  Once the valuation occurs, the applying shareholders can either purchase the 
complaining shareholders’ shares at the determined value, or decline to purchase and pay the 
complaining shareholders’ fees and costs for the valuation procedure, after which the dissolution 
will proceed. (Corp. Code, § 2000, subd. (d).) 
 
A potential pitfall in this procedure is that section 2000 does not provide any time limit for filing 
a valuation application and as a result, such applications can be filed as long as the dissolution 
action is still pending.  Moreover, the fact that valuation of the corporation is tied to the initial 
date of filing of the original dissolution action makes it possible for a party to engage in arbitrage 
by filing a section 2000 application only if the value of the corporation increases significantly 
during the pendency of the dissolution proceeding - even years after the initial filing - allowing 
them to purchase the plaintiff’s shares at a value far below their current value.  This resolution 
would prevent such behavior by requiring parties to file section 2000 applications relatively soon 
after the dissolution proceeding is initiated. 
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If this resolution were enacted, similar changes should also be considered to the equivalent 
provision for limited liability companies in Corporations Code section 17707 subdivision (c)(2). 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Corporations Code section 2000 to read as follows: 
 
§2000 1 

a) Subject to any contrary provision in the articles, which may include a reference to a 2 
separate written agreement between two or more shareholders pertaining to the purchase of 3 
shares: In any suit for involuntary dissolution, or in any proceeding for voluntary dissolution 4 
initiated by the vote of shareholders representing only 50 percent of the voting power, the 5 
corporation or, if it does not elect to purchase, the holders of 50 percent or more of the voting 6 
power of the corporation (the “purchasing parties”) may avoid the dissolution of the corporation 7 
and the appointment of any receiver by purchasing for cash the shares owned by the plaintiffs or 8 
by the shareholders so initiating the proceeding (the “moving parties”) at their fair value.  9 
The fair value shall be determined on the basis of the liquidation value as of the valuation date 10 
but taking into account the possibility, if any, of sale of the entire business as a going concern in 11 
a liquidation. In fixing the value, the amount of any damages resulting if the initiation of the 12 
dissolution is a breach by any moving party or parties of an agreement with the purchasing party 13 
or parties may be deducted from the amount payable to the moving party or parties, unless the 14 
ground for dissolution is that specified in paragraph (4) of subdivision (b) of Section 1800. The 15 
election of the corporation to purchase may be made by the approval of the outstanding shares 16 
(Section 152) excluding shares held by the moving parties. 17 

(b) If the purchasing parties (1) elect to purchase the shares owned by the moving parties, 18 
and (2) are unable to agree with the moving parties upon the fair value of those shares, and (3) 19 
give bond with sufficient security to pay the estimated reasonable expenses (including attorneys' 20 
fees) of the moving parties if those expenses are recoverable under subdivision (c), the court 21 
upon application of the purchasing parties, either in the pending action or in a proceeding 22 
initiated in the superior court of the proper county by the purchasing parties in the case of a 23 
voluntary election to wind up and dissolve, shall stay the winding up and dissolution proceeding 24 
and shall proceed to ascertain and fix the fair value of the shares owned by the moving 25 
parties. The purchasing parties must make application not later than the response date of the 26 
purchasing parties to the suit for involuntary dissolution or proceeding for voluntary dissolution 27 
is due. 28 

(c) The court shall appoint three disinterested appraisers to appraise the fair value of the 29 
shares owned by the moving parties, and shall make an order referring the matter to the 30 
appraisers so appointed for the purpose of ascertaining the value. The order shall prescribe the 31 
time and manner of producing evidence, if evidence is required. The award of the appraisers or 32 
of a majority of them, when confirmed by the court, shall be final and conclusive upon all 33 
parties. The court shall enter a decree, which shall provide in the alternative for winding up and 34 
dissolution of the corporation unless payment is made for the shares within the time specified by 35 
the decree. If the purchasing parties do not make payment for the shares within the time 36 
specified, judgment shall be entered against them and the surety or sureties on the bond for the 37 
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amount of the expenses (including attorneys' fees) of the moving parties. Any shareholder 38 
aggrieved by the action of the court may appeal the court's decision. 39 

(d) If the purchasing parties desire to prevent the winding up and dissolution, they shall 40 
pay to the moving parties the value of their shares ascertained and decreed within the time 41 
specified pursuant to this section, or, in case of an appeal, as fixed on appeal. On receiving 42 
payment or the tender thereof, the moving parties shall transfer their shares to the purchasing 43 
parties.  44 

(e) For the purposes of this section, “shareholder” includes a beneficial owner of shares 45 
who has entered into an agreement under Section 300 or 706. 46 

(f) For the purposes of this section, the valuation date shall be (1) in the case of a suit for 47 
involuntary dissolution under Section 1800, the date upon which that action was commenced, or 48 
(2) in the case of a proceeding for voluntary dissolution initiated by the vote of shareholders 49 
representing only 50 percent of the voting power, the date upon which that proceeding was 50 
initiated. However, in either case the court may, upon the hearing of a motion by any party, and 51 
for good cause shown, designate some other date as the valuation date.  52 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem: Corporations Code section 2000 provides, where shareholders file suit or initiate 
other proceedings to dissolve a corporation, the corporation itself or holders of at least 50 percent 
of the shares can apply for court order that a procedure be implemented to establish the valuation 
of the shares of the parties seeking dissolution and for the corporation or applying parties to 
buyout the others.  The proceeding enables parties to maintain a going concern and as a 
protection from the misuse of the dissolution cause of action.  However, the section does not 
provide any deadline for the application for the order imposing the procedure.  As long as the 
dissolution suit or procedure is pending, there is always the potential that the section 2000 
proceeding application can be filed, regardless of the state of the litigation generally.  A 
significant point of this legislation is to resolve these cases without full court procedures, much 
like arbitration.  This benefit is lost if the parties fully litigate the case, and the prospective 
purchasers then decide to invoke the procedure.  This is particularly true given the provision for 
in subdivision (f) that the valuation date is tied to the date of initiation of the original dissolution 
proceeding.  
 
The Solution: This resolution would require the purchasing corporation or shareholders to initiate 
the application process within the time frame for response to the original pleading seeking the 
dissolution, thereby enabling all parties to know at the outset whether the section 2000 
proceeding will be invoked, and eliminate any potential for prejudice to the party seeking 
dissolution from having to fully litigate the question up to trial, only to be met with a buyout 
procedure with a valuation date tied to the filing date of the original proceeding.  As an example 
of the effect of this delay, see Ontiveros v. Constable (2018) 27 Cal.App.5th 259, where the 
action was originally filed on December 19, 2012, the section 2000 proceeding was not sought 
until late 2016 after an appeal on an unrelated issue, was denied, the denial was appealed, and the 
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procedure would not have been implemented until sometime after the September 18, 2018 
opinion became final. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.   
 
CURRENT OR RELATED LEGISLATION 
None Known.        
 
AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, Post Office Box 1826, 
Carlsbad, CA   92018, marnew@sbcglobal.net, (760) 434-6787 
 
RESPONSIBLE FLOOR DELEGATE: K. Martin White 
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RESOLUTION 10-05-2019 
  
DIGEST 
Post Judgment Collection: Definition of “Person” for Judgment Debtor Examination  
Amends Code of Civil Procedure section 708.120 regarding the definition of third party 
“persons” subject to post-judgment discovery.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 708.120 regarding the definition of third 
party “persons” subject to post-judgment discovery. This resolution should be disapproved 
because Code of Civil Procedure section 708.150, subdivision (a) already provides a clear 
definition.  
 
Where a judgment debtor is owed a debt by a third party, or the third party holds an asset in 
which the judgment debtor has an equitable interest, the judgment creditor may attempt to collect 
on their judgment through that third-party’s debt or asset. (Code Civ. Proc., § 708.120.)  One 
way to acquire information about such property is to use an ex parte application to obtain a court 
order directing third parties to appear for examination about such debts or assets. (Code Civ. 
Proc., § 708.120, subd. (a).)   
 
Code of Civil Procedure section 708.150 requires that in responding to such orders, a third party 
that is not a natural person (i.e., such as a corporation, partnership, association, trustee, or other 
organization) must designate “one or more officers, directors, managing agents, or other persons 
who are familiar with is property and debts” to appear for examination. 
 
Additionally, the Judicial Council form used for the purpose of subpoenaing third parties, AT-
138/EJ-125 (Application and Order for Appearance and Examination), on its face applies to both 
Code of Civil Procedure sections 491.110 (attachments) and 708.120 (enforcement of 
judgments).  Just as the provisions relating to pre-judgment attachments specifically refer to third 
parties, and section 491.140 directly requires a third party that is not a natural person (i.e., such 
as corporations, partnerships, associations, trustees, or other organizations) to designate a person 
most knowledgeable, as is done in other discovery situations, similar language appears in section 
708.150, subdivision (a). Further, Civil Code section 17, subdivision (b)(6), defines “person” as 
including “a corporation as well as a natural person,” and California Rules of Court, rule 1.6(14) 
adds “or other legal entity” to that definition. Therefore, the resolution’s proposed amendment to 
Code of Civil Procedure section 708.120 is unnecessary.    
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 708.120 to read as follows: 
 
§708.120 1 

(a) Upon ex parte application by a judgment creditor who has a money judgment and 2 
proof by the judgment creditor by affidavit or otherwise to the satisfaction of the proper court 3 
that a third person has possession or control of property in which the judgment debtor has an 4 
interest or is indebted to the judgment debtor in an amount exceeding two hundred fifty dollars 5 
($250), the court shall make an order directing the third person to appear before the court, or 6 
before a referee appointed by the court, at a time and place specified in the order, to answer 7 
concerning such property or debt. The affidavit in support of the judgment creditor's application 8 
may be based on the affiant's information and belief.  As used in this section “person” means any 9 
individual, trust, firm, joint stock company, or corporation, including, but not limited to, a 10 
partnership, limited liability company and association.  11 

(b) Not less than 10 days prior to the date set for the examination, a copy of the order 12 
shall be: 13 

(1) Served personally on the third person. 14 
(2) Served personally or by mail on the judgment debtor. 15 
(c) If the property in the third person's possession or control in which the judgment debtor 16 

has an interest or the debt owed by the third person to the judgment debtor is described in the 17 
affidavit or application for an order under subdivision (a) in a manner reasonably adequate to 18 
permit it to be identified, service of the order on the third person creates a lien on the judgment 19 
debtor's interest in the property or on the debt for a period of one year from the date of the order 20 
unless extended or sooner terminated by the court. 21 

(d) The judgment debtor may claim that all or any portion of the property or debt is 22 
exempt from enforcement of a money judgment by application to the court on noticed motion, 23 
filed with the court and personally served on the judgment creditor not later than three days 24 
before the date set for the examination. The judgment debtor shall execute an affidavit in support 25 
of the application that includes all of the matters set forth in subdivision (b) of Section 703.520. 26 
If a claim of exemption is made pursuant to this section, a notice of opposition to the claim of 27 
exemption is not required. The court shall determine any claim of exemption made pursuant to 28 
this section. Failure of the judgment debtor to make a claim of exemption does not preclude the 29 
judgment debtor from later claiming the exemption unless the property or debt is described in the 30 
order in a manner reasonably adequate to permit it to be identified and the judgment debtor 31 
receives notice of the examination proceeding at least 10 days before the date set for the 32 
examination. 33 

(e) An order made pursuant to subdivision (a) shall contain the following statements in 34 
14-point boldface type if printed or in capital letters if typed: 35 

(1) “NOTICE TO PERSON SERVED. If you fail to appear at the time and place 36 
specified in this order, you may be subject to arrest and punishment for contempt of court and the 37 
court may make an order requiring you to pay the reasonable attorney's fees incurred by the 38 
judgment creditor in this proceeding.” 39 

(2) “NOTICE TO JUDGMENT DEBTOR. The person in whose favor the judgment was 40 
entered in this action claims that the person to be examined pursuant to this order has possession 41 
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or control of property which is yours or owes you a debt. This property or debt is as follows: 42 
(Description of property or debt). If you claim that all or any portion of this property or debt is 43 
exempt from enforcement of the money judgment, you must file your exemption claim in writing 44 
with the court and personally serve a copy on the judgment creditor not later than three days 45 
before the date set for the examination. You must appear at the time and place set for this 46 
examination to establish your claim of exemption or your exemption may be waived.” 47 
(f) An order made pursuant to subdivision (a) is not effective unless, at the time it is served on 48 
the third person, the person serving the order tenders to the third person fees for the mileage 49 
necessary to be traveled from the third person's residence to the place of examination. The 50 
mileage fees shall be in the same amount generally provided for witnesses when legally required 51 
to attend civil proceedings in the court where the examination proceeding is to be conducted52 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Orange County Bar Association  
 
STATEMENT OF REASONS 
 
The Problem:  Code of Civil Procedure section 708.150 requires a corporation, partnership, 
association, trust, or other organization served with an order to appear for examination to 
designate one or more officers or other person familiar with its property and assets.  However, 
some courts refuse to issue an order for an entity to appear for an examination under Section 
708.120.  When judgment creditors do not know the names of individuals associated with the 
business entities, they have no recourse.   Entities are required to register an agent for service of 
process with the Secretary of State.  Many times, these agents are themselves entities.  Judgment 
creditors should be able to obtain an order requiring an entity to appear for examination.  
 
The Solution:  This resolution clarifies that an order for examination may be issued to entities as 
well as individuals 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Elaine B. Alston, 780 Roosevelt, Irvine, 
CA 92620; phone 949-333-6120, email contact through Chair: melissa@petrofskyfirm.com 
 
RESPONSIBLE FLOOR DELEGATE:  Elaine B. Alston 
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RESOLUTION 10-06-2019 
 
DIGEST 
Judgments: Examinations of Limited Liability Companies 
Amends Code of Civil Procedure section 708.150 to specify how limited liability companies 
must respond to orders to appear in judgment enforcement proceedings. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 708.150 to specify how limited liability 
companies must respond to orders to appear in judgment enforcement proceedings.  This 
resolution should be disapproved because it does not appear to identify an actual problem with 
the existing statute. 
 
Section 708.150 as currently written requires such an appearance from “a corporation, 
partnership, association, trust, or other organization.”  A limited liability company is a form of 
business organization.  Indeed, rather than filing articles of incorporation, a limited liability 
company files articles of organization.  (Corp. Code, § 17702.01.)  Thus, the term “other 
organization” would apply to a limited liability company.  Moreover, there is no indication that 
courts have rejected this understanding of the statutory language.  
 
The resolution seeks to clarify that a limited liability company must designate an officer, 
director, managing agent, or other person to respond to an order to appear in a proceeding to 
enforce a judgment.  However, there is no indication that a clarification is needed. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 708.150 to read as follows: 
 
§708.150 1 

(a) If a corporation, partnership, association, trust, limited liability company or other 2 
organization is served with an order to appear for an examination, it shall designate to appear and 3 
be examined one or more officers, directors, managing agents, or other persons who are familiar 4 
with its property and debts. 5 

(b) If the order to appear for an examination requires the appearance of a specified 6 
individual, the specified individual shall appear for the examination and may be accompanied by 7 
one or more officers, directors, managing agents, or other persons familiar with the property and 8 
debts of the corporation, partnership, association, trust, limited liability company or other 9 
organization. 10 
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(c) If the order to appear for the examination does not require the appearance of a 11 
specified individual, the order shall advise the corporation, partnership, association, trust, limited 12 
liability company or other organization of its duty to make a designation under subdivision (a). 13 

(d) A corporation, partnership, association, trust, limited liability company or other 14 
organization, whether or not a party, may appear at an examination through any authorized 15 
officer, director, or employee, whether or not the person is an attorney. 16 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Orange County Bar Association  
 
STATEMENT OF REASONS 
 
The Problem:  The list of entities required to designate persons most knowledgeable in response 
to an order for examination by a judgment creditor does not specifically list a limited liability 
company.   When this statute was last amended in the 1980s limited liability companies did not 
exist in California.   However, this form of entity is quite common now and should be 
specifically listed to prevent confusion and abuse by limited liability companies.  
 
The Solution:  This resolution adds a limited liability company as a type of entity required to 
designate person(s) most knowledge to appear for an ordered examination under Section 
708.150.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Elaine B. Alston, 780 Roosevelt, Irvine, CA 
92620;  phone 949-333-6120, email through Chair: melissa@petrofskyfirm.com 
 
RESPONSIBLE FLOOR DELEGATE:  Elaine B. Alston 
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RESOLUTION 11-01-2019 
 
DIGEST 
Trusts: Service of Petition 
Amends Probate Code section 17203 to require that a petitioner serve a copy of the petition on 
the trustee and beneficiaries of the trust. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 17203 to require that a petitioner serve a copy of 
the petition on the trustees and beneficiaries of the trust.  This resolution should be approved in 
principle because a trustee and beneficiaries of a trust are already entitled to a copy of the 
petition and they should not be required to ask for a copy of the petition. 
 
Probate Code section 17203, subdivision (b), provides that a notice of the hearing and copy of 
the petition shall be served in the manner provided for in Code of Civil Procedure section 413.10 
on any person whose right, title and interest in the property would be affected by the petition.  
Code of Civil Procedure section 413.10 deals with the service of summons on a person.  The 
purpose of requiring a copy of the petition to be served on any person whose right, title and 
interest in the property would be affected is to allow them their right to due process and the 
opportunity to be heard since their rights in the property may be adversely affected. So, it stands 
to reason that a person should be served with a copy of the petition. 
 
Under Probate Code section 17205, a petitioner is required to provide a copy of the petition to a 
trustee or beneficiary who has served and filed a notice of appearance or served a written request 
for a copy of the petition to petitioner or petitioner’s counsel.  Petitioner is required to provide a 
copy of the petition within five days after service of the notice of appearance or receipt of the 
written request.  Because a trustee and beneficiaries would be entitled to a copy of the petition, 
the proposed resolution would not drastically change petitioner’s requirement to serve a copy of 
the petition on a trustee and beneficiaries of a trust. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 17203, to read as follows: 

§17203 1 
a) At least 30 days before the time set for the hearing on the petition, the petitioner shall 2 

cause notice of hearing and a copy of the petition to be delivered pursuant to Section 1215 to all 3 
of the following persons: 4 
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(1) All trustees. 5 
(2) All beneficiaries, subject to Chapter 2 (commencing with Section 15800) of Part 3. 6 
(3) The Attorney General, if the petition relates to a charitable trust subject to the 7 

jurisdiction of the Attorney General. 8 
(b) At least 30 days before the time set for hearing on the petition, the petitioner shall 9 

cause notice of the hearing and a copy of the petition to be served in the manner provided in 10 
Chapter 4 (commencing with Section 413.10) of Title 5 of Part 2 of the Code of Civil Procedure 11 
on any person, other than a trustee or beneficiary, whose right, title, or interest would be affected 12 
by the petition and who does not receive notice pursuant to subdivision (a). The court may not 13 
shorten the time for giving notice under this subdivision. 14 

(c) If a person to whom notice otherwise would be given has been deceased for at least 40 15 
days, and no personal representative has been appointed for the estate of that person, and the 16 
deceased person’s right, title, or interest has not passed to any other person pursuant to Division 17 
8 (commencing with Section 13000) or otherwise, notice may instead be given to the following 18 
persons: 19 

(1) Each heir and devisee of the decedent, and all persons named as executors of the will 20 
of the decedent, so far as known to the petitioner. 21 

(2) Each person serving as guardian or conservator of the decedent at the time of the 22 
decedent’s death, so far as known to the petitioner. 23 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  East Bay Trusts & Estates Lawyers 
 
STATEMENT OF REASONS 
 
The Problem:  Probate Code section 17203, subdivision (a) states that a notice of hearing on a 
petition filed under section 17200 must be delivered to trustees, beneficiaries and, in certain 
circumstances involving charitable trusts, the Attorney General.  Subdivision (a) does not require 
that a copy of the petition be delivered with the notice of hearing. In contrast, Probate Code 
section 17203, subdivision (b) requires that notice of hearing and a copy of the petition must be 
served on any person, other than a trustee or beneficiary, whose right, title, or interest would be 
affected by the petition and who does not receive notice under subdivision (a).  The 
inconsistency between the two rules consequently requires such a petitioner to serve all third 
parties, but not trustees or beneficiaries, with a copy of the petition. Trustees and beneficiaries, 
however, may have more at stake in the outcome of a trust proceeding than third parties, and 
should thus be served with a copy of the petition.  
 
The Solution:  Insert into Probate Code section 17203, subdivision (a) that the petitioner shall 
cause a copy of the petition and notice of the hearing to be served on trustees, beneficiaries, and 
in appropriate circumstances, the Attorney General. Aligning subdivision (a) with subdivision 
(b) will ensure that all interested parties, including trustees and beneficiaries, will be served with 
a notice of the hearing and a copy of the petition, thus ensuring due process to any person whose 
right, title, or interest would be affected by the petition. Doing so will also promote judicial 
economy and reduce the time, expense, and burden for trustees, beneficiaries, and other 
interested parties. Under current law, to obtain a copy of a petition, a trustee or beneficiary must 
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file a written request to compel service of a copy of a petition, resulting in complaints about 
violations of due process, and/or requests for continuances of hearings to obtain a copy of a 
petition.   
 
CURRENT OR PRIOR RELATED LEGISLATION 
Probate Code section 17203 was amended in 1997 by Assembly Bill 1172.  (1997 Cal. A.B. 
1172, 1997 Cal. A.L.S. 724, 1997 Cal. Stats. ch. 724 (Enacted October 7, 1997).)  By this 
amendment, the Legislature added, in subdivision (b), the following language: “other than a 
trustee or beneficiary,”.  By so doing, the Legislature limited on whom the petitioner must serve 
a copy of the petition, even though such limitation appears contrary to legislative intent when 
read together with subdivision (a).  Subdivision (b), referencing notice and a copy of the petition, 
states that “the petitioner shall cause notice of the hearing and a copy of the petition to be served 
. . . on any person, other than a trustee or beneficiary, whose right, title or interest would be 
affected by the petition and who does not receive notice pursuant to subdivision (a).”  In contrast, 
subdivision (a), referencing only notice, states that all trustees and all beneficiaries must be 
served a “notice of hearing,” but it omits that a copy of the petition must be served on trustees 
and beneficiaries. Thus, when the Legislature added the language, “other than a trustee or 
beneficiary,” to subdivision (b) with the 1997 Amendment, and omitted the language “and a 
copy of the petition” in subdivision (a), it carved a distinction for to whom a copy of the petition 
must be served, i.e., not on trustees and beneficiaries. 
 
AUTHOR AND/OR PERMANENT CONTACT: Ryan Szczepanik, Hartog, Baer & Hand 
APC, 4 Orinda Way, Suite 200-D, Orinda, California 94563, Phone no. 925-253-1717, email 
rjs@hbh.law 
 
RESPONSIBLE FLOOR DELEGATE:  Ryan Szczepanik  
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
TEXCOM 
 
APPROVE 
 
TEXCOM agrees that justice will be better served if the Notice of Hearing for a Petition be 
accompanied by a copy of the Petition that will be addressed at the hearing. 
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RESOLUTION 11-02-2019  
  

DIGEST  
Probate: Trustee Notification to Minors  
Amends Probate Code section 16061.7 to provide a method of notice to a minor beneficiary of a 
trust.  
  
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE 
  
History:  
No similar resolutions found.  
  
Reasons:  
This resolution amends Probate Code section 16061.7 to provide a method of notice to a minor 
beneficiary of a trust.  This resolution should be disapproved because it does not make it clear 
that a parent should be served in any case, regardless of whether the parent is later determined to 
have a conflict of interest. 
  
Under existing law, service of a notice under Probate Code section 16061.7 triggers a 
requirement that a beneficiary has 120 days from service of the notice, or 60 days from service of 
a copy of the trust (whichever is longer) to file an action to contest the trust. The current statute 
does not contain a mechanism to serve a minor beneficiary of the trust. The effect of this missing 
element is that the 120-day statute of limitations does not begin to run for a minor until a minor 
turns 18. This delays the ability to complete administration of a trust until after all beneficiaries 
have reached the age of majority. Probate Code section 16460, subdivision (b)(3), already 
provides a similar mechanism to give notice of trust accountings to a guardian or parent, 
triggering a 180-day statute of limitations to object to a trust accounting.  
  
A solution is needed to address the question of how to serve a minor beneficiary of a trust, but 
the resolution should more closely mirror the language already in Probate Code section 16460 
subdivision (b)(3) to make it clear that a guardian or parent should be served in any case, 
regardless of whether the parent is later determined to have a conflict of interest.  Further, the 
language suggested in the resolution should be amended to make it clear that there is always an 
obligation to serve the notice on a guardian or parent, but that the notice is effective to trigger the 
statute of limitations provided that the parent does not have a conflict of interest.   
 
The resolution may benefit from including language noting that notice on the parent is only 
effective for purposes of section 16061.8 so long as the parent does not have a conflict of 
interest. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 16061.7 to read as follows:  
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§16061.7 1 
(a) A trustee shall serve a notification by the trustee as described in this section in the 2 

following events: 3 
(1) When a revocable trust or any portion thereof becomes irrevocable because of the 4 

death of one or more of the settlors of the trust, or because, by the express terms of the trust, the 5 
trust becomes irrevocable within one year of the death of a settlor because of a contingency 6 
related to the death of one or more of the settlors of the trust. 7 

(2) Whenever there is a change of trustee of an irrevocable trust. 8 
(3) Whenever a power of appointment retained by a settlor is effective or lapses upon 9 

death of the settlor with respect to an inter vivos trust which was, or was purported to be, 10 
irrevocable upon its creation. This paragraph shall not apply to a charitable remainder trust. For 11 
purposes of this paragraph, “charitable remainder trust” means a charitable remainder annuity 12 
trust or charitable remainder unitrust as defined in Section 664(d) of the Internal Revenue Code. 13 

(4) The duty to serve the notification by the trustee pursuant to this subdivision is the 14 
duty of the continuing or successor trustee, and any one cotrustee may serve the notification. 15 

(b) The notification by the trustee required by subdivision (a) shall be served on each of 16 
the following: 17 

(1) Each beneficiary of the irrevocable trust or irrevocable portion of the trust, subject to 18 
the limitations of Section 15804. 19 

(2) Each heir of the deceased settlor, if the event that requires notification is the death of 20 
a settlor or irrevocability within one year of the death of the settlor of the trust by the express 21 
terms of the trust because of a contingency related to the death of a settlor. 22 

(3) If the trust is a charitable trust subject to the supervision of the Attorney General, to 23 
the Attorney General. 24 

(4) In the event that a beneficiary or heir as provided in this section is a minor at the time 25 
the notification must be served, the trustee shall effectuate service required by subdivision (a) on 26 
the minor’s guardian, or if the minor does not have a guardian, on the minor’s parent so long as 27 
the parent does not have a conflict of interest. 28 

(c) A trustee shall, for purposes of this section, rely upon any final judicial determination 29 
of heirship, known to the trustee, but the trustee shall have discretion to make a good faith 30 
determination by any reasonable means of the heirs of a deceased settlor in the absence of a final 31 
judicial determination of heirship known to the trustee. 32 

(d) The trustee need not provide a copy of the notification by trustee to any beneficiary or 33 
heir (1) known to the trustee but who cannot be located by the trustee after reasonable diligence 34 
or (2) unknown to the trustee. 35 

(e) The notification by trustee shall be served by any of the methods described in Section 36 
1215 to the last known address. 37 

(f) The notification by trustee shall be served not later than 60 days following the 38 
occurrence of the event requiring service of the notification by trustee, or 60 days after the 39 
trustee became aware of the existence of a person entitled to receive notification by trustee, if 40 
that person was not known to the trustee on the occurrence of the event requiring service of the 41 
notification. If there is a vacancy in the office of the trustee on the date of the occurrence of the 42 
event requiring service of the notification by trustee, or if that event causes a vacancy, then the 43 
60-day period for service of the notification by trustee commences on the date the new trustee 44 
commences to serve as trustee. 45 

(g) The notification by trustee shall contain the following information: 46 
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(1) The identity of the settlor or settlors of the trust and the date of execution of the trust 47 
instrument. 48 

(2) The name, address, and telephone number of each trustee of the trust. 49 
(3) The address of the physical location where the principal place of administration of the 50 

trust is located, pursuant to Section 17002. 51 
(4) Any additional information that may be expressly required by the terms of the trust 52 

instrument. 53 
(5) A notification that the recipient is entitled, upon reasonable request to the trustee, to 54 

receive from the trustee a true and complete copy of the terms of the trust. 55 
(h) If the notification by the trustee is served because a revocable trust or any portion of it 56 

has become irrevocable because of the death of one or more settlors of the trust, or because, by 57 
the express terms of the trust, the trust becomes irrevocable within one year of the death of a 58 
settlor because of a contingency related to the death of one or more of the settlors of the trust, the 59 
notification by the trustee shall also include a warning, set out in a separate paragraph in not less 60 
than 10-point boldface type, or a reasonable equivalent thereof, that states as follows: 61 
“You may not bring an action to contest the trust more than 120 days from the date this 62 
notification by the trustee is served upon you or 60 days from the date on which a copy of the 63 
terms of the trust is delivered to you during that 120-day period, whichever is later.” 64 

(i) Any waiver by a settlor of the requirement of serving the notification by trustee 65 
required by this section is against public policy and shall be void. 66 

(j) A trustee may serve a notification by trustee in the form required by this section on 67 
any person in addition to those on whom the notification by trustee is required to be served. A 68 
trustee is not liable to any person for serving or for not serving the notice on any person in 69 
addition to those on whom the notice is required to be served. A trustee is not required to serve a 70 
notification by trustee if the event that otherwise requires service of the notification by trustee 71 
occurs before January 1, 1998. 72 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Bar Association of Northern San Diego County. 
  
STATEMENT OF REASONS 
 
The Problem:  Trust instruments are utilized to avoid probate and other court proceedings. 
Probate Code section 16061.8 provides that a person upon whom a trustee notification is served 
has 120 days from the date of the notification by the trustee or 60 days from the date on which a 
copy of the terms of the trust is delivered to him or her, whichever later, to file an action to 
contest a trust. However, under the current law, if a trust is silent as to who can assert the rights 
of a minor beneficiary or heir of the deceased settlor to contest the terms of a trust, then the 120-
day statute of limitations does not begin to run until the beneficiary or heir reaches the age of 
majority. Accordingly, unless a guardian ad litem is appointed through a court proceeding, then 
the 120-day statute of limitations on the time to contest a trust does not begin to run and a trust 
administration cannot be completed in its entirety until all beneficiaries of a trust or heirs of a 
deceased settlor reach the age of majority and are provided notice under this section. 
 
The Solution: This resolution utilizes the method from Probate Code section 16460(b)(3) as it 
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relates to the statute of limitations to contest a trust accounting. In Probate Code section 
16460(b)(3) an accounting for a trust can be received by a minor’s guardian or parent so long as 
the parent does not have a conflict of interest, in order to start the running of the 3-year statute of 
limitations. The statute of limitations will run in the normal course and the trust administration 
can close without the need of a guardian ad litem or waiting until the beneficiary or heir of the 
deceased settlor reaches the age of majority.  
 
IMPACT STATEMENT 
This resolution will affect Probate Code section 16061.8 as it will define who is to receive notice 
of a minor beneficiary or heir of a deceased settlor’s right to contest the terms of a trust. 
 
CURRENT OR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Kimberly R. McGhee, Esq., Black & 
McGhee, A Professional Law Corporation, 144 East Washington Ave., Escondido, CA 92025; 
(760) 745-2900. 
 
RESPONSIBLE FLOOR DELEGATE:  Kimberly R. McGhee, Esq., Black & McGhee, A 
Professional Law Corporation, 144 East Washington Ave., Escondido, CA 92025; (760) 745-
2900. 
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
TEXCOM 
 
DISAPPROVE 
 
The goals of this Resolution are to reduce the need to appoint a guardian ad litem for the purpose 
of providing notice to a minor beneficiary and shorten the limitations period to avoid a minor 
beneficiary instigating litigation upon attaining the age of majority.  However, the Resolution, as 
drafted, does not appear to accomplish either of these goals. 
 
Because notice is not effective as to a parent with a conflict of interest, litigation will likely 
ensue over whether a parent was conflicted since the term “conflict of interest” is not defined. If 
it can be shown that notice was provided to a parent of a minor beneficiary with a conflict of 
interest, the limitations period would not have run. 
 
Further, even if the term “conflict of interest” could clearly and adequately be defined, it is the 
opinion of some that a conflict of interest may nearly always exist between a parent and child, 
thus requiring the appointment of guardian ad litem for notice purposes.  In such a case, the 
stated goal of the Resolution (avoiding the need for the appointment of a guardian ad litem) 
could never be met. 
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TEXCOM disagrees that the appointment of a guardian ad litem is required each instance notice 
is required to be served upon a minor beneficiary.  Rather, TEXCOM believes the appointment 
of a guardian ad litem is one of several tools available to a fiduciary attempting to toll the 
limitations period with certainty.  Although appointing a guardian ad litem may guarantee that 
sufficient notice was in fact given, there are several theories that notice to a parent of a minor 
beneficiary may not result in the ability of a minor beneficiary to commence litigation upon 
attaining the age of majority.  Some opine that Probate Code Section 16061.7 is a procedural 
provision to shorten the statute of limitations to an abbreviated 120 days, but that the general 
three year statute of limitations would still apply and limit the potential for long-term liability, 
even if the requirements of Section 16061.7 for notice were not met.  Others opine that notice to 
a parent of a minor beneficiary may be sufficient.  Finally, a fiduciary also has the option of 
filing a 17200 petition to determine the validity of the governing instrument as well as the 
beneficiaries of such trust. 
 
The proposed modification of Section 16061.7 under the Resolution would require that a 
guardian ad litem be appointed for the purpose of serving notice whenever a parent of a minor 
has a conflict of interest.  Because a conflict of interest may nearly always exist between a parent 
and child, the proposed language would create an administrative burden and expense that does 
not necessarily already exist under current law.  For example, assume that a settlor’s trust 
agreement provided for a $1,000 gift to a grandchild upon the settlor’s death.  The administrative 
expense of appointing a guardian ad litem for notice purposes would well exceed the value of the 
gift to a minor grandchild.  The fiduciary should continue to have the option under existing law 
to weigh the likelihood of future trust challenges and seek the appointment of a guardian ad litem 
(or 17200 petition) to establish certainty rather than be required to commence a court proceeding 
simply to comply with Section 16061.7. 
 
Finally, TEXCOM was concerned that the Resolution may have a chilling effect on making gifts 
to minors.  
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RESOLUTION 11-03-2019 
 
DIGEST 
Probate Code: Delete Obsolete Reference to Repealed Section  
Amends Probate Code section 15642 to delete reference to a repealed Probate Code section. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:  
No similar resolutions found.  
 
Reasons:  
This resolution amends Probate Code section 15642 to delete a reference to a repealed Probate 
Code section. This resolution should be approved in principle because it clarifies the law. 
 
The current version of Probate Code section 15642 includes a cross-reference to Probate Code 
section 21350.  Probate Code section 21350 was repealed as of January 1, 2014. This resolution 
will therefore clarify the law by correcting an oversight by the Legislature.   

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 15642, to read as follows: 
 
§15642 1 

(a) A trustee may be removed in accordance with the trust instrument, by the court on its 2 
own motion, or on petition of a settlor, cotrustee, or beneficiary under Section 17200. 3 

(b) The grounds for removal of a trustee by the court include the following:  4 
(1) Where the trustee has committed a breach of the trust.  5 
(2) Where the trustee is insolvent or otherwise unfit to administer the trust.  6 
(3) Where hostility or lack of cooperation among cotrustees impairs the administration of 7 

the trust.  8 
(4) Where the trustee fails or declines to act.  9 
(5) Where the trustee's compensation is excessive under the circumstances.  10 
(6) Where the sole trustee is a person described in subdivision (a) of Section 21350 or 11 

subdivision (a) of Section 21380, whether or not the person is the transferee of a donative 12 
transfer by the transferor, unless, based upon any evidence of the intent of the settlor and all 13 
other facts and circumstances, which shall be made known to the court, the court finds that it is 14 
consistent with the settlor's intent that the trustee continue to serve and that this intent was not 15 
the product of fraud or undue influence. Any waiver by the settlor of this provision is against 16 
public policy and shall be void. This paragraph shall not apply to instruments that became 17 
irrevocable on or before January 1, 1994. This paragraph shall not apply if any of the following 18 
conditions are met: 19 
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(A) The settlor is related by blood or marriage to, or is a cohabitant with, any one or more 20 
of the trustees, the person who drafted or transcribed the instrument, or the person who caused 21 
the instrument to be transcribed.  22 

(B) The instrument is reviewed by an independent attorney who (1) counsels the settlor 23 
about the nature of his or her intended trustee designation and (2) signs and delivers to the 24 
settlor and the designated trustee a certificate in substantially the following form: 25 

 26 
 27 
"CERTIFICATE OF INDEPENDENT REVIEW 28 
I, _______________________________, have reviewed  29 
(attorney's name)  30 
____________________and have counseled my client,  31 
(name of instrument)  32 
____________________, fully and privately on the nature and  33 
(name of client)  34 
legal effect of the designation as trustee of ___________  35 
         (name of trustee)  36 
contained in that instrument. I am so disassociated from  37 
the interest of the person named as trustee as to be in a position to 38 
advise my client impartially and confidentially as to the  39 
consequences of the designation. On the basis of this counsel, 40 
I conclude that the designation of a person who would  41 
otherwise be subject to removal under paragraph (6) of  42 
subdivision (b) of Section 15642 of the Probate Code is clearly  43 
the settlor's intent and that intent is not the product of fraud or  44 
undue influence.  45 
____________________________ ___________________"  46 
(Name of Attorney)    (Date)  47 
 48 
This independent review and certification may occur either before or after the instrument 49 

has been executed, and if it occurs after the date of execution, the named trustee shall not be 50 
subject to removal under this paragraph. Any attorney whose written engagement signed by the 51 
client is expressly limited to the preparation of a certificate under this subdivision, including the 52 
prior counseling, shall not be considered to otherwise represent the client.  53 

(C) After full disclosure of the relationships of the persons involved, the instrument is 54 
approved pursuant to an order under Article 10 (commencing with Section 2580) of Chapter 6 55 
of Part 4 of Division 4.  56 

(7) If, as determined under Part 17 (commencing with Section 810) of Division 2, the 57 
trustee is substantially unable to manage the trust's financial resources or is otherwise 58 
substantially unable to execute properly the duties of the office. When the trustee holds the 59 
power to revoke the trust, substantial inability to manage the trust' s financial resources or 60 
otherwise execute properly the duties of the office may not be proved solely by isolated 61 
incidents of negligence or improvidence.  62 

(8) If the trustee is substantially unable to resist fraud or undue influence. When the 63 
trustee holds the power to revoke the trust, substantial inability to resist fraud or undue 64 
influence may not be proved solely by isolated incidents of negligence or improvidence.  65 
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(9) For other good cause.  66 
(c) If, pursuant to paragraph (6) of subdivision (b), the court finds that the designation of 67 

the trustee was not consistent with the intent of the settlor or was the product of fraud or undue 68 
influence, the person being removed as trustee shall bear all costs of the proceeding, including 69 
reasonable attorney's fees. 70 

(d) If the court finds that the petition for removal of the trustee was filed in bad faith and 71 
that removal would be contrary to the settlor's intent, the court may order that the person or 72 
persons seeking the removal of the trustee bear all or any part of the costs of the proceeding, 73 
including reasonable attorney's fees. 74 

(e) If it appears to the court that trust property or the interests of a beneficiary may suffer 75 
loss or injury pending a decision on a petition for removal of a trustee and any appellate review, 76 
the court may, on its own motion or on petition of a cotrustee or beneficiary, compel the trustee 77 
whose removal is sought to surrender trust property to a cotrustee or to a receiver or temporary 78 
trustee. The court may also suspend the powers of the trustee to the extent the court deems 79 
necessary. 80 

(f) For purposes of this section, the term "related by blood or marriage" shall include 81 
persons within the seventh degree. 82 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Probate Attorneys of San Diego 
 
STATEMENT OF REASONS 
 
The Problem (including Existing Law):  The existing Probate Code Section 15642(b)(6) 
references Probate Code section 21350 which was repealed affective as of January 1, 2014.  
 
The Solution:  Strike the reference to the repealed statute. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Miranda C. Franks, 3322 Sweetwater 
Springs Blvd, Suite 203, Spring Valley, CA 91977, voice 619-660-0520, fax 619-439-0033, e-
mail mfranks@frankslawoffices.com 
 
RESPONSIBLE FLOOR DELEGATE:  Miranda C. Franks  
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RESOLUTION 11-04-2019 
 
DIGEST 
Wills: Requirement that Attesting Witnesses Print their Names  
Amends Probate Code section 6110 to require that attesting witnesses to a will print their names 
next to their signatures. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 6110 to require that attesting witnesses to a will 
print their names next to their signatures.  This resolution should be approved in principle 
because printed names will assist in locating the witnesses should they be needed to testify at 
trial regarding the attestation and the validity of the will. 
 
Under existing law, in the event of a will contest, the proponent of the will bears the burden of 
proving that the will was duly executed and witnessed by at least two subscribing witnesses.  
Probate Code section 8253 specifies that “[a]t the trial, each subscribing witness shall be 
produced and examined.”  While there are statutory provisions for relying on evidence of other 
witnesses to authenticate a witness signature, including eyewitness testimony (Evid. Code, §§ 
1411-1412), lay opinion testimony about the writer’s handwriting (Evid. Code, § 1418), to 
identify the witness is crucial.    
 
While this resolution’s requirement that the names of attesting witnesses be printed next to their 
signatures may not solve all identity problems, it will help clarify the identity of the attesting 
witness in the event of illegible signatures. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 6110, to read as follows: 
 
§6110 1 
 (a) Except as provided in this part, a will shall be in writing and satisfy the requirements 2 
of this section. 3 
 (b) The will shall be signed by one of the following: 4 
 (1) By the testator. 5 
 (2) In the testator’s name by some other person in the testator’s presence and by the 6 
testator’s direction. 7 
 (3) By a conservator pursuant to a court order to make a will under Section 2580. 8 
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 (c) (1) Except as provided in paragraph (2), the will shall be witnessed by being signed, 9 
during the testator’s lifetime, by at least two persons each of whom (A) being present at the same 10 
time, witnessed either the signing of the will or the testator’s acknowledgement of the signature 11 
or of the will and (B) understand that the instrument they sign is the testator’s will. Each witness 12 
shall print and sign their name on the will.  13 
 (2) If a will was not executed in compliance with paragraph (1), the will shall be treated 14 
as if it was executed in compliance with that paragraph if the proponent of the will establishes by 15 
clear and convincing evidence that, at the time the testator signed the will to constitute the 16 
testator’s will. 17 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Probate Attorneys of San Diego 
 
STATEMENT OF REASONS 
 
The Problem: It is frequently difficult to ascertain the identity of attesting witnesses to a will due 
to illegible signatures.  This makes it difficult, if not impossible, to locate the witness if there is a 
challenge to the will or questions regarding its validity.  (See, Estate of Ben-Ali, (2013) 216 
Cal.App.4th 1026 [The trial court’s admission to probate of a will with an attestation clause 
bearing the apparent signatures of the testator and two witnesses was reversed on appeal where 
the signature of one of the witnesses could not be identified.  “Proof of the signatures of the 
decedent and the witnesses makes out a prima facie case of due execution.  Proof of the signature 
of the decedent and only one of the witnesses does not.  There was no adequate evidentiary basis 
for determining the illegible entry on the signature page was in fact a signature by a person 
distinct from the testator who was competent, present during the execution, and understood the 
instrument to be a will.”].)  
 
The Solution: The legislature has a well-established interest in guarding against false and 
fraudulent wills as evidenced by the requirement that there are two witnesses to a will. (In re 
Estate of Seaman (1905) 146 Cal. 455.)  As further evidence of the legislature’s desire to ensure 
effective witness attestation and the importance of the same, Probate Code section 6240 provides 
witnesses to statutory wills to provide their address, in addition to printing and signing their 
name.  By requiring an attesting witness to print, in addition to signing their name, increases the 
likelihood the attesting witness may later be identified and located should a concern arise over 
the validity of the will.  The function of an attesting witness to a will is to take note that those 
things are done which are required by statute and to subscribe his name to the instrument. (Estate 
of La Mont (1952) 39 Cal.2d 556.)  A will with illegible signatures renders moot the attesting 
witness requirement the legislature has clearly signified is essential to proper execution. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
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AUTHOR AND/OR PERMANENT CONTACT: Hilary J. Vrem, 1550 Hotel Circle North, 
Suite 300, San Diego, CA 92108-2911, voice 619-696-7066, fax 619-696-6907, e-mail 
hilary@bjjlaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Hilary J. Vrem  
 
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 

TEXCOM 
 
DISAPPROVE 
 
TEXCOM opposes this Resolution because it is not reflective of the direction that California law 
is headed with regard to the execution and validity of wills.  TEXCOM believes that the current 
trend is to make it easier, rather than more difficult, for a testator to execute a will.  Under the 
Resolution, if both witnesses’ names are not printed, then the will would be invalid, absent a 
showing by clear and convincing evidence that the testator intended the document to constitute 
the testator’s will. 
 
Additionally, the proposed language suggests that each attesting witnesses’ names must be 
printed rather than typed; this seems confusing or onerous. 
 
Finally, TEXCOM is concerned with the chilling effect that this Resolution would have upon the 
ability of a testator to create their own will without the assistance of legal counsel, as well as the 
number of wills that could be denied validity due to improper execution.  
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RESOLUTION 11-05-2019 

DIGEST 
Probate Code: Failure to Claim Appointment as Administrator 
Amends Probate Code section 8468 to create a deadline for claiming priority to appointment as 
administrator of a decedent’s estate. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE 
 
History:  
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 8468 to create a deadline for claiming priority to 
appointment as administrator of a decedent’s estate. This resolution should be disapproved because 
the court already has the discretionary power to disregard a person’s priority for appointment.  
 
California law currently sets no deadline for a person to claim priority to be appointed sa the 
administrator of the estate.  Thus, when another person files a Petition for Appointment, the person 
with priority can appear and seek appointment. (Graybiel v. Burke (1954) 124 Cal.App.2d 255, 
261.) Priority for appointment, however, does not require the probate court to appoint the person 
with priority over the petitioning party. The failure to timely bring an action for probate can be 
good cause for the court not to appoint the person with priority.  
 
The resolution addresses a real concern regarding the limit on the time period to claim priority. 
The proponent is also correct that there are instances where a person with priority may wait 
indefinitely before commencing probate proceedings.  Thus, there is an issue to be addressed. The 
proposed solution, however, does not solve the problem because the court retains discretion to 
appoint any person with priority, even if the proposed time limit were adopted.   

 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 8468 to read as follows: 
 
§8468 
Unless good cause for delay is shown, if persons having priority fail to claim appointment as 1 
administrator within 90 days of the death of the decedent, the court may find that the person has 2 
waived their rights to appointment and appoint any person who claims appointment.3 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Sacramento County Bar Association  
 
STATEMENT OF REASONS 
 
The Problem:  Currently when a decedent dies intestate, Probate Code § 8461 establishes the 
priority for the appointment of an Administrator of the Estate. However, there is no limit on the 
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time period to claim priority. A person with priority may wait indefinitely before commencing 
probate proceedings, possibly to the detriment of the beneficiaries. If a person that is entitled to 
appointment, but with a lower priority, files a petition for probate, they risk that the person with 
higher priority may step in and claim the appointment. This can result in delay in the 
administration of the estate and the person with lower priority incurring the costs of filing a 
petition for probate.     
 
The Solution:   The amendment would create a deadline, for a person with priority, to claim the 
appointment as Administrator of the Estate. A court may find that there has been a waiver of 
priority and appoint another qualified person as Administrator of the Estate. The proposal is 
consistent with Probate Code § 8001 that establishes a waiver for an executor, named in a will, to 
claim appointment. 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Edward K. Dunn, The Law Office of Edward 
K. Dunn, 850 Iron Point Road, Suite 113, Folsom, CA 95630; (916) 333-0534; 
edwarddunnattorney@att.net 
 
RESPONSIBLE FLOOR DELEGATE:  Edward K. Dunn  
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
TEXCOM 
 
DISAPPROVE 

Sometimes there are legitimate reasons that a person with priority delays seeking 
appointment, or the need for a probate proceeding or appointment of a personal representative 
is under dispute.  TEXCOM’s position is that no one should be forced to give up their priority 
of appointment.  The failure to file can be a factor the court considers in ordering an 
appointment.  
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RESOLUTION 12-02-2019 
 
DIGEST 
Discovery: Verification of Responses Under Oath 
Adds Code of Civil Procedure section 2016.090 to allow a party responding to discovery to sign 
a verification based on review of information within the party’s possession, custody or control.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History:  
No similar resolutions found. 
 
Reasons:  
This resolution adds Code of Civil Procedure section 2016.090 to allow a party responding to 
discovery to sign a verification based on review of information within the party’s possession, 
custody or control.  This resolution should be approved in principle because allowing individual 
parties and entities to sign verifications based on information and belief acknowledges specific 
limitations some parties may face in preparing a response under oath.  
 
Current law does not expressly permit “information and belief” discovery responses.  Under case 
law, a verification based on “information and belief” cannot be used as evidence. (See Weil & 
Brown, Cal. Practice Guide: Civil Procedure Before Trial (Rutter Group 1998) ¶ 8:1106; 
Liepmann v. Lieber (1986) 180 Cal.App.3d 914, 919; Thiebaut v. Blue Cross of Indiana (1986) 
178 Cal.App.3d 1157; Burger v. Superior Court (1984) 151 Cal.App.3d 1013, 1019; and Star 
Motor Imports, Inc. v. Superior Court (1979) 88 Cal.App.3d 201, 204.)  This resolution would 
allow a discovery response to be signed and verified by an agent or someone acting in a 
representative capacity, e.g., an officer of a corporation, who has reviewed the file, but who did 
not personally produce or maintain the documents or information. 
 
The purpose behind discovery is to clarify the issues at hand between the litigants.  The proposal 
furthers this purpose by allowing organizations, such as corporations that have a high turnover 
rate, to sign discovery responses based on information and belief rather than personal 
knowledge, which can then be used at trial.  In addition, signing under verification based on 
“information and belief” will reduce litigation costs and court backlog as all parties can rely 
upon the verified discovery response.   

 
 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to add Code of Civil Procedure section 2016.090.   
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§ 016.090 1 
Where any written discovery response pursuant to this Civil Discovery Act is required to 2 

be made “under oath” or otherwise verified, excluding deposition testimony, said verification 3 
shall:  4 

(a)  Be certified or declared under penalty of perjury pursuant to Code of Civil Procedure 5 
section 2015.5; and  6 

(b)  For a verification by an individual party, such verification shall be in the following 7 
format:  8 

I, [NAME], hereby declare and state:  9 
1.  I am a party to the above-referenced matter.  10 
2.  I have read the foregoing [name of document] and know the contents thereof.  11 
3.  I have made reasonable and good faith efforts to review relevant documents, records, 12 

and information in my possession, custody, and control.   13 
4.  Based on such review and upon my personal knowledge, the matters stated in the 14 

foregoing document are true and correct. 15 
(c)  For a verification by a representative of an entity, including but not limited to a 16 

corporation, partnership, or limited liability company, such verification shall be in the following 17 
format:  18 

I, [NAME], hereby declare and state:  19 
1.  I am the [representative’s capacity] of [entity name], a party to the above-referenced 20 

matter, and am authorized to make this Verification on its behalf.  21 
2.  I have read the foregoing [name of document] and know the contents thereof.  22 
3.  I have made reasonable and good faith efforts to review relevant documents, records, 23 

and information in the possession, custody, and control of, or known to, [entity name], and its 24 
officers and employees. 25 

4.  Based on such review, the facts stated in the foregoing document are true and correct.  26 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County. 
 
STATEMENT OF REASONS    
 
The Problem:  Responses to written discovery under the Civil Discovery Act are to be made 
“under oath.”  The typical method for satisfying this requirement is for the responding party to 
execute a verification.  However, a responding party is also required to conduct a reasonable and 
good faith review and search of documents, including documents obtained by counsel, and thus 
may also include matters based on “information and belief” and hearsay.  Typically, this problem 
is solved by providing verifications using language for verifying pleadings pursuant to CCP § 
446.  However, Courts have held that a verification on “information and belief” cannot be used 
as evidence.  (See, e.g.,  Lieppman v. Lieber (1986) 180 Cal.App.3d 914, 919, Thiebaut v. Blue 
Cross of Indiana (1986) 178 Cal.App.3d 1157, 1161, Burger v. Superior Court (1984) 151 
Cal.App.3d 1013, 1019, and Star Motor Imports, Inc. v. Superior Court (1979) 88 Cal.App.3d 
201, 204.)  This problem is further exacerbated where the party verifying the discovery is a 
representative of an entity, who may be required to rely solely on information provided to him or 
her as opposed to personal knowledge.  Nothing in the Discovery Act clarifies the content of a 
Verification.  
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The Solution:   This resolution sets out specifically the content of verifications for both 
individual parties and for entity parties, and acknowledges that the responses are provided based 
both on personal knowledge and on review of information within the party’s possession, custody 
and control.  The entity verification is based on language suggested by Weil & Brown, 
California Civil Procedure Before Trial, § 8:1106, which is modeled on federal practice. 
 
IMPACT STATEMENT  
This Resolution will affect the California Civil Discovery Act.   
 
CURRENT OR PRIOR RELATED LEGISLATION  
 
AUTHOR AND/OR PERMANENT CONTACT:  Mary V.J. Cataldo, Procopio, Cory, 
Hargreaves & Savitch, LLP, 12544 High Bluff Drive, Ste. 300, San Diego, CA  92130; (760) 
444-1773; mary.cataldo@procopio.com.  
 
RESPONSIBLE FLOOR DELEGATE:  Mary V.J. Cataldo 
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RESOLUTION 12-03-2019 
 

DIGEST 
Subpoenas: Permits Non-Parties to File Motions to Quash 
Amends Code of Civil Procedure section 1987.1 to permit a non-party whose records are being 
subpoenaed to file a motion to quash that subpoena. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1987.1 to permit a non-party whose 
records are being subpoenaed to file a motion to quash that subpoena. This resolution should be 
approved in principle because it creates a procedure whereby a non-party who does not qualify 
as a consumer or an employee, can protect records that contain trade secrets, confidential or 
private information, financial data, or other protectable information. 
 
Currently, under Code of Civil Procedure section 1987.1, non-parties’ rights to quash a subpoena 
are limited to: (1) a witness; (2) consumers whose personal records, such as medical, financial, or 
telephone records are sought; (3) employees whose personnel records are subpoenaed; and (4) a 
person whose personally identifying information is sought in connection with an action involving 
that person’s exercise of free speech rights. A corporation that has provided trade secrets to a 
potential business partner under a Non-Disclosure Agreement has no right to seek to quash a 
subpoena seeking those records from the potential business partner. A closely-held or limited 
liability corporation cannot move to quash a subpoena seeking its records from a financial 
institution.  
 
This resolution would permit the entity whose records are being sought to ask the court to protect 
those records. Abuse of motions to quash is unlikely, as an entity is not likely to expend the time 
and money necessary to bring a motion to quash. The resolution could be improved by limiting 
the non-party’s rights to file a motion to quash to subpoenas seeking production of records 
containing trade secrets, confidential or private information, financial data, or data that is 
otherwise protectable.  
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 1987.1 to read as follows:  
 
§1987.1 1 

(a) If a subpoena requires the attendance of a witness or the production of books, 2 
documents, electronically stored information, or other things before a court, or at the trial of an 3 
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issue therein, or at the taking of a deposition, the court, upon motion reasonably made by any 4 
person described in subdivision (b), or upon the court’s own motion after giving counsel notice 5 
and an opportunity to be heard, may make an order quashing the subpoena entirely, modifying it, 6 
or directing compliance with it upon those terms or conditions as the court shall declare, 7 
including protective orders. In addition, the court may make any other order as may be 8 
appropriate to protect the person from unreasonable or oppressive demands, including 9 
unreasonable violations of the right of privacy of the person. 10 

(b) The following persons may make a motion pursuant to subdivision (a): 11 
(1) A party. 12 
(2) A witness. 13 
(3) A consumer described in Section 1985.3. 14 
(4) An employee described in Section 1985.6. 15 
(5) A person whose personally identifying information, as defined in subdivision (b) of 16 

Section 1798.79.8 of the Civil Code, is sought in connection with an underlying action involving 17 
that person’s exercise of free speech rights. 18 

(6) A non-party whose books, documents, electronically stored information or other 19 
things are being sought by the subpoena. 20 

(c) Nothing in this section shall require any person to move to quash, modify, or 21 
condition any subpoena duces tecum of personal records of any consumer served under 22 
paragraph (1) of subdivision (b) of Section 1985.3 or employment records of any employee 23 
served under paragraph (1) of subdivision (b) of Section 1985.6.24 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County. 
  
STATEMENT OF REASONS 
 
The Problem:  Under current law, only certain persons can file a motion to quash.  Those persons 
are limited to a party, the witness, a consumer, an employee, or a person whose PII is sought.  If 
a subpoena seeks the records of a non-party who does not qualify as a consumer or an employee, 
that non-party has no rights to object or file a motion to quash the subpoena.  This situation has 
arisen where records of an entity (corporation or LLC) are sought by a record holder.  The most 
common instance is where the entity’s banking and financial records are being sought by a bank.  
The entity does not qualify as a consumer and thus does not have objections rights and since the 
documents are not being requested from the entity directly, the entity has no standing to file a 
motion to quash to protect their financial records, even if those records are not relevant to the 
action. 
 
The Solution: This resolution authorizes a non-party whose records are being sought by a 
subpoena to file a motion to quash.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.   
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CURRENT OR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Melissa L. Bustarde, Esq., Branfman 
Mayfield Bustarde Reichenthal LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075; 
(858) 793-8090. 
 
RESPONSIBLE FLOOR DELEGATE:  Melissa L. Bustarde, Esq. 
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RESOLUTION 12-04-2019 
 

DIGEST 
Discovery: Proportionality in E-Discovery 
Amends Code of Civil Procedure section 2019.040 to provide factors for determining the scope 
of discovery of electronically stored information. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2019.040 to provide factors for 
determining the scope of discovery of electronically stored information. This resolution should 
be disapproved because, although it addresses a real problem in discovery, the language could be 
read to prohibit all discovery of electronically stored information (ESI) when the likely burden or 
expense of the proposed discovery of electronically stored information outweighs the likely 
benefit.  
 
Records are increasingly stored electronically. As a result, identification and production of ESI is 
necessary in almost every action. Rule 26(b)(1) of the Federal Rules of Civil Procedure, which 
was adopted in 2015, requires that ESI production be proportionate to the needs of the case. 
Specifically, with respect to ESI, Rule 26(b)(2)(b) provides that “a party need not provide 
discovery of electronically stored information from sources that the party identifies as not 
reasonably accessible because of undue burden or cost. On motion to compel discovery or for a 
protective order, the party from whom discovery is sought must show that the information is not 
reasonably accessible because of undue burden or cost. If that showing is made, the court may 
nonetheless order discovery from such sources if the requesting party shows good cause.” 
 
As written, this resolution arguably blocks the right to obtain any ESI if the likely burden or 
expense of the proposed discovery of ESI outweighs the likely benefit.  To avoid this 
consequence, the resolution should be amended by adding a period after the word information on 
line 3, and inserting the phrase “Production of electronically stored information shall be 
proportional to the needs of the case, considering the” in place of “except when.” With the 
proposed amendment, subsection (a) would read:  
 

When any method of discovery permits the production, inspection, copying, testing, 
or sampling of documents or tangible things, that method shall also permit the 
production, inspection, copying, testing, or sampling of electronically stored 
information. Production of electronically stored information shall be proportional to 
the needs of the case, considering the likely burden or expense of the proposed 
discovery of electronically stored information outweighs the likely benefit, taking 
into account the amount in controversy, the resources of the parties, the importance of 
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the issues in the litigation, and the importance of the requested discovery in resolving 
the issues. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Section 2019.040 of the Code of Civil Procedure, to read as follows: 
 
§2019.040
 (a) When any method of discovery permits the production, inspection, copying, testing, 1 
or sampling of documents or tangible things, that method shall also permit the production, 2 
inspection, copying, testing, or sampling of electronically stored information, except when the 3 
likely burden or expense of the proposed discovery of electronically stored information 4 
outweighs the likely benefit, taking into account the amount in controversy, the resources of the 5 
parties, the importance of the issues in the litigation, and the importance of the requested 6 
discovery in resolving the issues. 7 
 (b) All procedures available under this title to compel, prevent, or limit the production, 8 
inspection, copying, testing, or sampling of documents or tangible things shall be available to 9 
compel, prevent, or limit the production, inspection, copying, testing, or sampling of 10 
electronically stored information. 11 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS  
 
The Problem:  E-discovery costs overwhelm many cases due to the explosion in the amount of 
electronically stored information (ESI) available to parties.  Retrieval, review and production of 
ESI is time consuming and expensive, while often generating large quantities of useless 
information.  Federal courts and other states have responded to this problem by imposing 
proportionality constraints on discovery of ESI to discourage costly over-discovery. California 
took a half step towards recognition of proportionality for ESI when the electronic discovery act 
was enacted in 2009, but inconsistency in the statutory scheme, and subsequent state bar 
opinions and appellate decisions have created uncertainty in its application.  Under the current 
statutes, proportionality considerations do not govern discovery of ESI unless and until a court 
issues an order in response to a motion for protective order or an opposition to a motion to 
compel (e.g., CCP secs. 2019.030, 2031.060(f)(4), 2031.310 (f)(4).  Absent court intervention, e-
discovery is presumptively unrestricted at present.  In addition, litigants are dissuaded from 
efficiently responding to e-discovery requests by countervailing authority such as State Bar 
Formal Opinion 2015-193 and appellate decisions including Williams v. Superior Court, 3 
Cal.5th 531 (2017).   
 
The Solution:  This resolution harmonizes conflicting provisions of the discovery code and 
places the proportionality factors for electronic discovery to the forefront.  Including 

334 of 506



12-04-2019 Page 3 of 4 
 

proportionality in the scope of discovery will encourage parties in cases involving large volumes 
of ESI to reduce costs by searching for information efficiently and using reliable technology.  
The proposed revision is based on similar changes to the Federal Rules of Civil Procedure in 
2015 that have been favorably received by practitioners. 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule.   
  
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Richard V. Normington, King & Spalding, 
101 2nd Street, Floor 23, San Francisco, CA 94105; (415) 318-1200; rnormington@kslaw.com.  
 
RESPONSIBLE FLOOR DELEGATE: Richard V. Normington 
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
SCBA 
 
Current legal authority addresses the handling of discovery and discovery disputes relating to 
electronically stored information in the same manner and using the same analyses as in any other 
disputed aspect of production. 
  
This proposal provides an “exception” to what production of electronically stored information is 
permissible, rather than the current burdensome limitation on otherwise permissible discovery. 
The placement of the proposed “carve-out” language within the definition of what scope of 
discovery is permissible invites litigation and court review of how the proposed amendment is to 
be interpreted and applied in practice vis-à-vis current applicable discovery statutes and 
precedent. The amendment provides a basis to revisit, alter and/or reverse the current standard 
and practice requiring a responding party to first object and/or make a showing of burden. 
Practitioners will use this as an opportunity to limit the scope of electronically stored information 
currently discoverable and/or to shift the burden away from the responding/objecting party 
towards the propounding party. 
 
In the case of an unduly burdensome objection, currently the trial court will limit the scope of 
discovery if it determines that the burden, expense, or intrusiveness of that discovery clearly 
outweighs the likelihood that the information sought will lead to the discovery of admissible 
evidence. Either affirmatively in a protective order or in response to a motion to compel (as with 
other objections), the party opposing discovery has an obligation to supply the bases for its 
burdensome objection by evidence showing the quantum of work/cost required. 
Federal Rules likewise provide that a party need not provide discovery of electronically stored 
information that the party identifies as not reasonably accessible because of undue burden or cost 
and, on motion to compel discovery or for a protective order, the responding party must show 
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that the information is not reasonably accessible because of undue burden or cost. If the showing 
is made, the court may nonetheless order discovery from such sources if the party shows good 
cause. 
 
In sum, the proposed amendment seeks to amend the statute - indeed the sentence - that 
establishes the right to production of electronically stored information itself, giving fodder for 
further litigation and efforts to limit such discovery. Moreover, the proposal sets the standard 
“where the likely burden or expense outweighs the likely benefit” rather than the current “clearly 
outweighs” standard noted in Williams v. Superior Court. 
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RESOLUTION 12-05-2019 
 
DIGEST 
Summary Judgment: Electronic Service  
Amends Code of Civil Procedure section 437c to clarify that electronic service of summary 
judgment motions is permitted if authorized by the Code of Civil Procedure.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 437c to clarify that electronic service of 
summary judgment motions is permitted if authorized by the Code of Civil Procedure.  This 
resolution should be approved in principle because the addition of electronic service into the 
two-day extension of time regarding motions for summary judgment brings the statute into 
conformity with the provisions for electronic service under Code of Civil Procedure section 
1010.6. 
 
Under California Rules of Court, rule 2.251, courts throughout California are adopting local rules 
authorizing or mandating electronic service unless personal service is required by statute or rule.  
Code of Civil Procedure section 1010.6 provides conditions for when electronic service can be 
used.  Accordingly, since electronic service is widely used, it makes sense to include provisions 
to clarify its use in a notice of a motion and in supporting papers for summary judgment. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 437c to read as follows:  
 
§437c 1 

(a) (1) A party may move for summary judgment in an action or proceeding if it is 2 
contended that the action has no merit or that there is no defense to the action or proceeding. The 3 
motion may be made at any time after 60 days have elapsed since the general appearance in the 4 
action or proceeding of each party against whom the motion is directed or at any earlier time 5 
after the general appearance that the court, with or without notice and upon good cause shown, 6 
may direct. 7 

(2) Notice of the motion and supporting papers shall be served on all other parties to the 8 
action at least 75 days before the time appointed for hearing. If the notice is served by mail, the 9 
required 75-day period of notice shall be increased by 5 days if the place of address is within the 10 
State of California, 10 days if the place of address is outside the State of California but within the 11 
United States, and 20 days if the place of address is outside the United States. If the notice is 12 
served by facsimile transmission, express mail, or another method of delivery providing for 13 
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overnight delivery, or by electronic service if authorized by Section 1010.6, the required 75-day 14 
period of notice shall be increased by two court days. 15 

(3) The motion shall be heard no later than 30 days before the date of trial, unless the 16 
court for good cause orders otherwise. The filing of the motion shall not extend the time within 17 
which a party must otherwise file a responsive pleading. 18 

(b) (1) The motion shall be supported by affidavits, declarations, admissions, answers to 19 
interrogatories, depositions, and matters of which judicial notice shall or may be taken. The 20 
supporting papers shall include a separate statement setting forth plainly and concisely all 21 
material facts that the moving party contends are undisputed. Each of the material facts stated 22 
shall be followed by a reference to the supporting evidence. The failure to comply with this 23 
requirement of a separate statement may in the court’s discretion constitute a sufficient ground 24 
for denying the motion. 25 

(2) An opposition to the motion shall be served and filed not less than 14 days preceding 26 
the noticed or continued date of hearing, unless the court for good cause orders otherwise. The 27 
opposition, where appropriate, shall consist of affidavits, declarations, admissions, answers to 28 
interrogatories, depositions, and matters of which judicial notice shall or may be taken. 29 

(3) The opposition papers shall include a separate statement that responds to each of the 30 
material facts contended by the moving party to be undisputed, indicating if the opposing party 31 
agrees or disagrees that those facts are undisputed. The statement also shall set forth plainly and 32 
concisely any other material facts the opposing party contends are disputed. Each material fact 33 
contended by the opposing party to be disputed shall be followed by a reference to the supporting 34 
evidence. Failure to comply with this requirement of a separate statement may constitute a 35 
sufficient ground, in the court’s discretion, for granting the motion. 36 

(4) A reply to the opposition shall be served and filed by the moving party not less than 37 
five days preceding the noticed or continued date of hearing, unless the court for good cause 38 
orders otherwise. 39 

(5) Evidentiary objections not made at the hearing shall be deemed waived. 40 
(6) Except for subdivision (c) of Section 1005 relating to the method of service of 41 

opposition and reply papers, Sections 1005 and 1013, extending the time within which a right 42 
may be exercised or an act may be done, do not apply to this section. 43 

(7) An incorporation by reference of a matter in the court’s file shall set forth with 44 
specificity the exact matter to which reference is being made and shall not incorporate the entire 45 
file. 46 

(c) The motion for summary judgment shall be granted if all the papers submitted show 47 
that there is no triable issue as to any material fact and that the moving party is entitled to a 48 
judgment as a matter of law. In determining if the papers show that there is no triable issue as to 49 
any material fact, the court shall consider all of the evidence set forth in the papers, except the 50 
evidence to which objections have been made and sustained by the court, and all inferences 51 
reasonably deducible from the evidence, except summary judgment shall not be granted by the 52 
court based on inferences reasonably deducible from the evidence if contradicted by other 53 
inferences or evidence that raise a triable issue as to any material fact. 54 

(d) Supporting and opposing affidavits or declarations shall be made by a person on 55 
personal knowledge, shall set forth admissible evidence, and shall show affirmatively that the 56 
affiant is competent to testify to the matters stated in the affidavits or declarations. An objection 57 
based on the failure to comply with the requirements of this subdivision, if not made at the 58 
hearing, shall be deemed waived. 59 
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(e) If a party is otherwise entitled to summary judgment pursuant to this section, 60 
summary judgment shall not be denied on grounds of credibility or for want of cross-61 
examination of witnesses furnishing affidavits or declarations in support of the summary 62 
judgment, except that summary judgment may be denied in the discretion of the court if the only 63 
proof of a material fact offered in support of the summary judgment is an affidavit or declaration 64 
made by an individual who was the sole witness to that fact; or if a material fact is an 65 
individual’s state of mind, or lack thereof, and that fact is sought to be established solely by the 66 
individual’s affirmation thereof. 67 

(f)(1) A party may move for summary adjudication as to one or more causes of action 68 
within an action, one or more affirmative defenses, one or more claims for damages, or one or 69 
more issues of duty, if the party contends that the cause of action has no merit, that there is no 70 
affirmative defense to the cause of action, that there is no merit to an affirmative defense as to 71 
any cause of action, that there is no merit to a claim for damages, as specified in Section 3294 of 72 
the Civil Code, or that one or more defendants either owed or did not owe a duty to the plaintiff 73 
or plaintiffs. A motion for summary adjudication shall be granted only if it completely disposes 74 
of a cause of action, an affirmative defense, a claim for damages, or an issue of duty. 75 

(2) A motion for summary adjudication may be made by itself or as an alternative to a 76 
motion for summary judgment and shall proceed in all procedural respects as a motion for 77 
summary judgment. A party shall not move for summary judgment based on issues asserted in a 78 
prior motion for summary adjudication and denied by the court unless that party establishes, to 79 
the satisfaction of the court, newly discovered facts or circumstances or a change of law 80 
supporting the issues reasserted in the summary judgment motion. 81 

(g) Upon the denial of a motion for summary judgment on the ground that there is a 82 
triable issue as to one or more material facts, the court shall, by written or oral order, specify one 83 
or more material facts raised by the motion that the court has determined there exists a triable 84 
controversy. This determination shall specifically refer to the evidence proffered in support of 85 
and in opposition to the motion that indicates that a triable controversy exists. Upon the grant of 86 
a motion for summary judgment on the ground that there is no triable issue of material fact, the 87 
court shall, by written or oral order, specify the reasons for its determination. The order shall 88 
specifically refer to the evidence proffered in support of and, if applicable, in opposition to the 89 
motion that indicates no triable issue exists. The court shall also state its reasons for any other 90 
determination. The court shall record its determination by court reporter or written order. 91 

(h) If it appears from the affidavits submitted in opposition to a motion for summary 92 
judgment or summary adjudication, or both, that facts essential to justify opposition may exist 93 
but cannot, for reasons stated, be presented, the court shall deny the motion, order a continuance 94 
to permit affidavits to be obtained or discovery to be had, or make any other order as may be 95 
just. The application to continue the motion to obtain necessary discovery may also be made by 96 
ex parte motion at any time on or before the date the opposition response to the motion is due. 97 

(i) If, after granting a continuance to allow specified additional discovery, the court 98 
determines that the party seeking summary judgment has unreasonably failed to allow the 99 
discovery to be conducted, the court shall grant a continuance to permit the discovery to go 100 
forward or deny the motion for summary judgment or summary adjudication. This section does 101 
not affect or limit the ability of a party to compel discovery under the Civil Discovery Act (Title 102 
4 (commencing with Section 2016.010) of Part 4). 103 

(j) If the court determines at any time that an affidavit was presented in bad faith or solely 104 
for the purpose of delay, the court shall order the party who presented the affidavit to pay the 105 
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other party the amount of the reasonable expenses the filing of the affidavit caused the other 106 
party to incur. Sanctions shall not be imposed pursuant to this subdivision except on notice 107 
contained in a party’s papers or on the court’s own noticed motion, and after an opportunity to be 108 
heard. 109 

(k) Unless a separate judgment may properly be awarded in the action, a final judgment 110 
shall not be entered on a motion for summary judgment before the termination of the action, but 111 
the final judgment shall, in addition to any matters determined in the action, award judgment as 112 
established by the summary proceeding provided for in this section. 113 

(l) In an action arising out of an injury to the person or to property, if a motion for 114 
summary judgment is granted on the basis that the defendant was without fault, no other 115 
defendant during trial, over plaintiff’s objection, may attempt to attribute fault to, or comment 116 
on, the absence or involvement of the defendant who was granted the motion. 117 

(m) (1) A summary judgment entered under this section is an appealable judgment as in 118 
other cases. Upon entry of an order pursuant to this section, except the entry of summary 119 
judgment, a party may, within 20 days after service upon him or her of a written notice of entry 120 
of the order, petition an appropriate reviewing court for a peremptory writ. If the notice is served 121 
by mail, the initial period within which to file the petition shall be increased by five days if the 122 
place of address is within the State of California, 10 days if the place of address is outside the 123 
State of California but within the United States, and 20 days if the place of address is outside the 124 
United States. If the notice is served by facsimile transmission, express mail, or another method 125 
of delivery providing for overnight delivery, the initial period within which to file the petition 126 
shall be increased by two court days. The superior court may, for good cause, and before the 127 
expiration of the initial period, extend the time for one additional period not to exceed 10 days. 128 

(2) Before a reviewing court affirms an order granting summary judgment or summary 129 
adjudication on a ground not relied upon by the trial court, the reviewing court shall afford the 130 
parties an opportunity to present their views on the issue by submitting supplemental briefs. The 131 
supplemental briefs may include an argument that additional evidence relating to that ground 132 
exists, but the party has not had an adequate opportunity to present the evidence or to conduct 133 
discovery on the issue. The court may reverse or remand based upon the supplemental briefs to 134 
allow the parties to present additional evidence or to conduct discovery on the issue. If the court 135 
fails to allow supplemental briefs, a rehearing shall be ordered upon timely petition of a party. 136 

(n) (1) If a motion for summary adjudication is granted, at the trial of the action, the 137 
cause or causes of action within the action, affirmative defense or defenses, claim for damages, 138 
or issue or issues of duty as to the motion that has been granted shall be deemed to be established 139 
and the action shall proceed as to the cause or causes of action, affirmative defense or defenses, 140 
claim for damages, or issue or issues of duty remaining. 141 

(2) In the trial of the action, the fact that a motion for summary adjudication is granted as 142 
to one or more causes of action, affirmative defenses, claims for damages, or issues of duty 143 
within the action shall not bar any cause of action, affirmative defense, claim for damages, or 144 
issue of duty as to which summary adjudication was either not sought or denied. 145 

(3) In the trial of an action, neither a party, a witness, nor the court shall comment to a 146 
jury upon the grant or denial of a motion for summary adjudication. 147 

(o) A cause of action has no merit if either of the following exists: 148 
(1) One or more of the elements of the cause of action cannot be separately established, 149 

even if that element is separately pleaded. 150 
(2) A defendant establishes an affirmative defense to that cause of action. 151 
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(p) For purposes of motions for summary judgment and summary adjudication: 152 
(1) A plaintiff or cross-complainant has met his or her burden of showing that there is no 153 

defense to a cause of action if that party has proved each element of the cause of action entitling 154 
the party to judgment on the cause of action. Once the plaintiff or cross-complainant has met that 155 
burden, the burden shifts to the defendant or cross-defendant to show that a triable issue of one 156 
or more material facts exists as to the cause of action or a defense thereto. The defendant or 157 
cross-defendant shall not rely upon the allegations or denials of its pleadings to show that a 158 
triable issue of material fact exists but, instead, shall set forth the specific facts showing that a 159 
triable issue of material fact exists as to the cause of action or a defense thereto. 160 

(2) A defendant or cross-defendant has met his or her burden of showing that a cause of 161 
action has no merit if the party has shown that one or more elements of the cause of action, even 162 
if not separately pleaded, cannot be established, or that there is a complete defense to the cause 163 
of action. Once the defendant or cross-defendant has met that burden, the burden shifts to the 164 
plaintiff or cross-complainant to show that a triable issue of one or more material facts exists as 165 
to the cause of action or a defense thereto. The plaintiff or cross-complainant shall not rely upon 166 
the allegations or denials of its pleadings to show that a triable issue of material fact exists but, 167 
instead, shall set forth the specific facts showing that a triable issue of material fact exists as to 168 
the cause of action or a defense thereto. 169 

(q) In granting or denying a motion for summary judgment or summary adjudication, the 170 
court need rule only on those objections to evidence that it deems material to its disposition of 171 
the motion. Objections to evidence that are not ruled on for purposes of the motion shall be 172 
preserved for appellate review. 173 

(r) This section does not extend the period for trial provided by Section 1170.5. 174 
(s) Subdivisions (a) and (b) do not apply to actions brought pursuant to Chapter 4 175 

(commencing with Section 1159) of Title 3 of Part 3. 176 
(t) Notwithstanding subdivision (f), a party may move for summary adjudication of a 177 

legal issue or a claim for damages other than punitive damages that does not completely dispose 178 
of a cause of action, affirmative defense, or issue of duty pursuant to this subdivision. 179 

(1) (A) Before filing a motion pursuant to this subdivision, the parties whose claims or 180 
defenses are put at issue by the motion shall submit to the court both of the following: 181 

(i) A joint stipulation stating the issue or issues to be adjudicated. 182 
(ii) A declaration from each stipulating party that the motion will further the interest of 183 

judicial economy by decreasing trial time or significantly increasing the likelihood of settlement. 184 
(B) The joint stipulation shall be served on any party to the civil action who is not also a 185 

party to the motion. 186 
(2) Within 15 days of receipt of the stipulation and declarations, unless the court has good 187 

cause for extending the time, the court shall notify the stipulating parties if the motion may be 188 
filed. In making this determination, the court may consider objections by a nonstipulating party 189 
made within 10 days of the submission of the stipulation and declarations. 190 

(3) If the court elects not to allow the filing of the motion, the stipulating parties may 191 
request, and upon request the court shall conduct, an informal conference with the stipulating 192 
parties to permit further evaluation of the proposed stipulation. The stipulating parties shall not 193 
file additional papers in support of the motion. 194 

(4) (A) A motion for summary adjudication made pursuant to this subdivision shall 195 
contain a statement in the notice of motion that reads substantially similar to the following: “This 196 
motion is made pursuant to subdivision (t) of Section 437c of the Code of Civil Procedure. The 197 
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parties to this motion stipulate that the court shall hear this motion and that the resolution of this 198 
motion will further the interest of judicial economy by decreasing trial time or significantly 199 
increasing the likelihood of settlement.” 200 

(B) The notice of motion shall be signed by counsel for all parties, and by those parties in 201 
propria persona, to the motion. 202 

(5) A motion filed pursuant to this subdivision may be made by itself or as an alternative 203 
to a motion for summary judgment and shall proceed in all procedural respects as a motion for 204 
summary judgment. 205 

(u) For purposes of this section, a change in law does not include a later enacted statute 206 
without retroactive application.207 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County. 
  
STATEMENT OF REASONS 
 
The Problem:  Electronic service is authorized under Code of Civil Procedure Section 1010.6 if 
certain conditions are met, and electronic service is being used more frequently as many courts 
turn to electronic filing systems.  However, CCP 437c creates an ambiguity on the authorized 
methods of service of motions for summary judgment in that it calls out the extension of time for 
certain service methods, but is silent on electronic service.  Thus, it is unclear whether electronic 
service of motions for summary judgment or adjudication is permitted. 
 
The Solution: This resolution adds electronic service into the 2-day extension of time (consistent 
with CCP 1010.6(a)(4)(B) which states electronic service extends the time by two court days).  
This removes any doubt that motions for summary judgment can be served electronically.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.   
 
CURRENT OR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Melissa L. Bustarde, Esq., Branfman 
Mayfield Bustarde Reichenthal LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075; 
(858) 793-8090. 
 
RESPONSIBLE FLOOR DELEGATE:  Melissa L. Bustarde, Esq. 
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RESOLUTION 12-06-2019 
 
DIGEST 
Arbitration: Time to Respond to Petition to Confirm, Vacate, or Correct an Award 
Amends Code of Civil Procedure sections 1288.2 and 1290.6 to clarify and extend the time in 
which to respond to a petition to confirm, vacate, or correct arbitration awards.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:           
Similar to Resolution 04-02-2016, which was disapproved. 
     
Reasons: 
This resolution amends Code of Civil Procedure sections 1288.2 and 1290.6 to clarify and extend 
the time in which to respond to a petition to confirm, vacate, or correct arbitration awards. This 
resolution should be approved in principle because it would clarify and simplify the time for 
responding to petitions to confirm, vacate or correct arbitration awards and extend the deadline 
to file a response to a petition to compel arbitration from 10 days to 30 days.  
 
Under current law, Code of Civil Procedure section 1288 provides that a party may file a petition 
to confirm an arbitration award no later than four years after service of the award, and that a 
petition to vacate or correct an award must be filed no later than 100 days after service of the 
award.  Code of Civil Procedure section 1288.2 limits the time within which an objection to the 
confirmation of an arbitration award can be filed to 100 days after service of the award.  Thus, if 
a party petitions to confirm the award 200 days after service of the award, the respondent can no 
longer seek to vacate or correct the award.  Code of Civil Procedure section 1290.6 requires any 
response to a petition to compel arbitration to be filed within 10 days (or 30 days if the petition is 
served on an out of state party).   
 
This resolution extends the 10 day deadline to compel an arbitration in section 1290.6 to 30 days, 
simplifies the calculation of the 30 day deadline, and clarifies that the response under section 
1288.2 must be filed within 30 days of the new deadline in section 1290.l6, while maintaining 
the 100 day limit set forth in sections 1288 and 1288.2.  Thirty days is far more practical and 
reasonable than the 10 days currently provided, although currently section 1290.6 only 
authorizes a 30-day response period where service of the petition is made by on an out-of-state 
party under section 1290, subdivision (b)(2).  
 
Resolution 04-02-2016, which was disapproved by the Conference, proposed changing section 
1290.6 to call for the service and filing of the response to the petition at least nine court days 
before the hearing, rather than within 10 days after service of the petition. The present resolution 
is a cleaner proposal, does not entail the potential for delay and abuse concerning the hearing, 
and it averts the time conflicts among the different provisions implicated by the amendment 
offered in Resolution 04-02-2016. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure sections 1288.2 and 1290.6, to read as follows: 
 
 
§1288.2 1 

 A response requesting that an award be vacated or that an award be corrected shall be 2 
served and filed by the deadline provided in Section 1290.6 and not later than 100 days after the 3 
date of service of a signed copy of the award upon: 4 

(a) The respondent if he was a party to the arbitration; or 5 
(b) The respondent’s representative if the respondent was not a party to the arbitration. 6 
 7 

§1290.6 8 
A response shall be served and filed within 10 30 days after service of the petition except 9 

that if the petition is served in the manner provided in paragraph (2) of subdivision (b) of Section 10 
1290.4, the response shall be served and filed within 30 days after service of the petition. The 11 
time provided in this section for serving and filing a response may be extended by an agreement 12 
in writing between the parties to the court proceeding or, for good cause, by order of the court. 13 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County. 
 
STATEMENT OF REASONS 
 
The Problem:  Code of Civil Procedure sections 1288.2 and 1290.6, read together, are confusing 
as to when a response to a petition to confirm must be filed.  Section 1288.2 indicates that a 
response can be filed up to 100 days after service of the award, but Section 1290.6 only grants 10 
days to respond.  The purpose of the two statutes is different (the first providing an outer limit on 
when an award can be challenged and the second providing a deadline on when any response can 
be filed).  This causes confusion as to when a response must be filed.  In addition, the 10 day 
window to file a response is quite short, especially in situations where the party is not 
represented, or even worse, did not appear at the arbitration hearing.  Additional time is needed 
for those unrepresented parties to secure counsel and file a response to the petition.  
 
The Solution:  This resolution expands the time to respond to a petition to 30 days, in order to 
give parties time to secure counsel, if necessary, and adds a cross-reference to Section 1288.2 in 
order to avoid any further confusion as to the deadline to respond to a petition. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
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AUTHOR AND/OR PERMANENT CONTACT:  
Melissa L. Bustarde, Esq., Branfman Mayfield Bustarde Reichenthal LLP, 462 Stevens Ave., 
Suite 303, Solana Beach, CA 92075; (858) 793-8090; melissa@bmbr.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Melissa L. Bustarde, Esq.  
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RESOLUTION 12-07-2019 
 
DIGEST 
Arbitration: Judicial Appointment of Arbitrator When Parties Cannot Agree 
Amends Code of Civil Procedure section 1281.6 to change the statutory procedure for judicial 
appointment of a neutral arbitrator when the parties cannot agree.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1281.6 to change the statutory procedure 
for judicial appointment of a neutral arbitrator when the parties cannot agree. This resolution 
should be disapproved because it could undermine parties’ arbitration agreements, creates a 
complex procedure that does not clarify the law, and does not ensure parties receive an 
appropriate arbitrator. 
 
Most contractual arbitration clauses provide specific rules for the selection of arbitrators.  Code 
of Civil Procedure section 1281.6 anticipates that parties’ arbitration agreements will set forth 
the appointment procedure, or that the parties will agree on a neutral, with a court appointed 
arbitrator being a last resort.  Pursuant Code of Civil Procedure section 1281.85, the Judicial 
Council has adopted Ethics Standards for Neutral Arbitrators, including a general duty of 
impartiality, duty to refuse appointment if unable to be impartial, required disclosures, duty to 
inform one’s self of such disclosures, and automatic bases for disqualification at Standard 10.   If 
the arbitrator fails to comply with the disclosure requirements, the court may vacate the 
arbitration award.  (See, e.g., Honeycutt v. JPMorgan Chase Bank, N.A. (2018) 25 Cal.App.5th 
909.)  The letter and spirit of the arbitration law anticipates appointment of candidates who 
parties believe can fairly and properly adjudicate disputes related to their contract.    
 
The process proposed by the resolution increases the risk that the parties will have to submit their 
dispute to unknown persons, who may not be fair, neutral, or knowledgeable about the matters 
involved in the particular case. Under the proposal, either party could still successfully thwart the 
arbitrator selection process contemplated by the parties’ agreement, and ultimately force the case 
into a chance appointment of an arbitrator by the court who the parties did not propose, may not 
know, or even like.  Such an arbitrator also may not have the experience and expertise needed for 
the parties’ particular dispute.  Therefore, the methodology proposed by the resolution could run 
afoul of the purpose and intent, if not the letter of the parties’ pre-dispute arbitration agreement. 
It could undermine the protections the parties contemplated in the agreement, including the 
parties’ active participation in selecting acceptable arbitrators.  Because this resolution would 
result in parties receiving less protections in an arbitration, it should be disapproved. 
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 1281.6 as follows:  
 
§1281.6  1 

If the arbitration agreement provides a method of appointing an arbitrator, that method 2 
shall be followed. If the arbitration agreement does not provide a method for appointing an 3 
arbitrator, the parties to the agreement who seek arbitration and against whom arbitration is 4 
sought may agree on a method of appointing an arbitrator and that method shall be followed. In 5 
the absence of an agreed method, or if the agreed method fails or for any reason cannot be 6 
followed, or when an arbitrator appointed fails to act and his or her successor has not been 7 
appointed, the court, on petition of a party to the arbitration agreement, shall appoint the 8 
arbitrator shall be appointed as provided herein. 9 

When a petition is made to the court to appoint a neutral arbitrator, the court 10 
shall nominate five persons from lists of persons supplied jointly by the parties to the arbitration 11 
or compile a list of nominees for appointment as arbitrator.  The list shall be composed of the 12 
following persons: two supplied by each side; two supplied jointly by the parties to the 13 
arbitration; in personal injury cases, two obtained at random from the court’s panel list of 14 
arbitrators as provided in Rule of Court 3.814; the court may, at its discretion, augment the list 15 
by adding to it up to two nominees.  The names of nominees augmented by the court shall be 16 
obtained from a governmental agency concerned with arbitration or private disinterested 17 
association concerned with arbitration. The parties to the agreement who seek arbitration and 18 
against whom arbitration is sought may within five days of receipt of notice of the list of 19 
nominees from the court jointly select the arbitrator whether or not the arbitrator is among the 20 
nominees. If the parties fail to select an arbitrator within the five-day period, the court 21 
shall appoint the arbitrator from the nominees. forward the list of nominees to the court’s ADR 22 
administrator who shall serve as the arbitration administrator pursuant to Rule of Court 3.813.  23 
The arbitration administrator shall send the list of nominees to counsel for the parties and the 24 
arbitrator shall be appointed as provided in Rule of Court 3.815(b)(3-5).  If the first arbitrator 25 
appointed declines to serve, the administrator shall vacate the appointment of the arbitrator and 26 
may either: 27 
 (1) In personal injury cases, replace the arbitrator’s name on the list of nominees with one 28 
name obtained at random from the court’s panel list of arbitrators as provided in Rule of Court 29 
3.814, restore to the list of nominees the names previously rejected by the parties pursuant to 30 
Rule of Court 3.815(b)(3), and repeat the process of selection of the arbitrator as provided in 31 
Rule of Court 3.815(b)(3-5); 32 
 (2) In cases other than personal injury cases, allow the parties 10 days to jointly submit 33 
the name of a replacement nominee to replace the arbitrator’s name on the list of nominees, 34 
restore to the list of nominees the names previously rejected by the parties pursuant to Rule of 35 
Court 3.815(b)(3), and repeat the process of selection of the arbitrator as provided in Rule of 36 
Court 3.815(b)(3-5); or 37 
 (3) Certify the case to the court for further selection proceedings in conformity with this 38 
article. 39 
 

(Proposed new language underlined; language to be deleted stricken) 
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PROPONENT: San Mateo County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: The courts and, by extension, arbitrations are supposed to be a completely “level 
playing field.” While this ideal is entirely achievable, it is increasingly non-existent in practice. 
On the one hand defendants - often through no fault of their own - are repeatedly forced into 
court by plaintiffs who file suit.  On the other hand, the present system allows parties to refuse to 
agree upon a truly “neutral” arbitrator.  When this occurs, the opposing party’s only remedy is to 
seek appointment of an arbitrator by the court.  As written, C.C.P. §1281.6 allows the court to 
appoint someone of the Court’s choosing irrespective of the preferences of the litigants. This 
often results in the court appointing arbitrators from entities that derive a large percentage of 
their income from repeat clients. Nobody likes to bite the hand that feeds them. Target 
defendants, and insurers - through easily identifiable insurance defense firms - “feed” private 
mediation entities hundreds of times more often than any individual plaintiff, or any plaintiff’s 
firm. At a minimum, the existing dynamic creates the appearance of favoritism. 

The Solution: Changing Code of Civil Procedure section 1281.6 to allow parties to submit names 
while mirroring the selection process utilized for judicial arbitration will allow the parties to each 
strike truly “bad” arbitrators while insuring that the arbitrator is randomly selected. A controlled, 
but still random, selection process will restore faith in the system on the public’s part while 
unshackling arbitrators from any qualms that they might have from calling it “as they see it” 
without worrying about the impact of their award upon future work. 

IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Rolando Pasquali, Pasquali Law, 1220 
Howard Ave., Suite 250, Burlingame, CA 94010 (650)579-0100; r@LawSuite.net 
 

RESPONSIBLE FLOOR DELEGATE: Rolando Pasquali 
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RESOLUTION 12-08-2019 
 
DIGEST 
Arbitration: Service of Arbitration Award on All Parties 
Amends Code of Civil Procedure sections 1288.4 regarding service of the arbitration award on 
all parties before a petition to confirm the award may be filed with the superior court.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:           
No similar resolutions found. 
     
Reasons: 
This resolution amends Code of Civil Procedure section 1288.4 regarding service of the 
arbitration award on all parties before a petition to confirm the award may be filed with the 
superior court. This resolution should be disapproved because Code of Civil Procedure section 
1283.6 already requires service of the arbitration award on all parties, and Code of Civil 
Procedure section 1288.4 simply provides that no petition to confirm, vacate or correct an award 
may be served and filed until at least 10 days after a signed copy of the award was served on the 
petitioner.  
 
This resolution expresses concern that when an award issues and a petition to confirm has been 
filed, there is no provision for notifying a defaulted party of the award.  However, Code of Civil 
Procedure section 1283.6 already specifically requires the neutral arbitrator to serve a signed 
copy of the award “on each party to the arbitration.” True, the language of Code of Civil 
Procedure section 1283.6 does not clearly provide that a defaulted party must be served, but 
neither does the change proposed in this resolution amending Code of Civil Procedure section 
1288.4.  
 
If there is an ambiguity regarding service requirement on all or each party to the arbitration, it is 
not solved by this resolution. Moreover, the provision the resolution would amend, Code of Civil 
Procedure section 1288.4, does not concern notice to the parties of the award or any superior 
court petition. Rather it simply imposes a 10-day waiting period before someone who is served 
with the award may petition the court to confirm, vacate or correct the award. To that end, until a 
party is served, including a defaulted party, that party must wait ten days before that party may 
file a petition. Code of Civil Procedure sections 1290.4 through 1290.8, are the provisions which 
address the service of the petition and response to the petition. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 1288.4, to read as follows: 
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§1288.4 1 
No petition may be served and filed under this chapter until at least 10 days after service 2 

of the signed copy of the award upon the petitioner all of the parties to the arbitration.  If the 3 
parties are served on different days or by different methods, then the latest date of service shall 4 
be deemed the effective date of service of the signed copy of the award. 5 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County. 
 
STATEMENT OF REASONS 
 
The Problem:  This statute only requires service of an arbitration award on the petitioner before a 
petition to confirm the arbitration award may be filed.  All parties to the arbitration (even 
defaulting ones) should receive notice of the arbitration award so each party has an opportunity 
to evaluate the award.  In the case that triggered this resolution, a party did not appear at the 
hearing and the arbitration made a “default’ award against that party and did not serve a copy of 
the award.  The party only learned of the award upon being service with a petition to confirm the 
award.  There was no time to comply with the award (hence the 10 day waiting period) and the 
client is now subject to costs in that proceeding pursuant to Code of Civil Procedure section 
1293.2.  
 
The Solution:  This resolution requires service of the arbitration award on all parties to the 
arbitration before a petition to confirm or vacate can be filed.  This is a fair way to ensure all 
parties receive notice of the award before being hurled into another judicial forum. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Melissa L. Bustarde, Esq., Branfman 
Mayfield Bustarde Reichenthal LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075; 
(858) 793-8090; melissa@bmbr.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Melissa L. Bustarde, Esq.  
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
SCBA 
 
Resolution 12-08-2019 is unnecessary and creates confusion in the law. The resolution misreads 
CCP section 1288.4 as only requiring service of the Arbitration award upon the petitioner. 
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Importantly, section 1283.4 requires: “The neutral arbitrator shall serve a signed copy of the 
award on each party to the arbitration personally or by registered or certified mail or as provided 
in the agreement.” (Underline added.) Thus, to the extent the resolution seeks to correct the 
problem highlighted in the example, the resolution would be ineffective because the resolution 
mirrors the requirements of section 1283.4. Section 1288.4 simply provides a waiting period for 
any party that has been served an award to file a petition to confirm, correct, or vacate the award. 
The deadlines for filing any such petition are dictated by other sections. The resolution has not 
identified an actual problem with the Arbitration Act. Whether the example discussed in the 
resolution was the result of a prejudicial application of the Arbitration Act or some flaw therein, 
there is not sufficient explanation in the resolution to determine what the problem was. That said, 
the proposed change would not have prevented the problem. 
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RESOLUTION 12-09-2019 
  
DIGEST 
Undertaking Bond: Standards for Out-of-State Resident Bonds  
Amends Code of Civil Procedure section 1030 to require a showing of no reasonable possibility 
that an out-of-state plaintiff will prevail before a bond is required. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 02-01-2018, which was disapproved. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1030 to require a showing of no 
reasonable possibility that an out-of-state plaintiff will prevail before a bond is required. This 
resolution should be disapproved because it defeats an important protection for California 
defendants who may otherwise be unable to enforce a cost award against an out-of-state plaintiff.  
 
As currently written, Code of Civil Procedure section 1030 allows a California defendant to 
move the court to require an out of state plaintiff post a bond to cover a potential defense cost 
award, upon a showing that “that there is a reasonable possibility that the moving defendant will 
obtain judgment in the action or special proceeding.” (Code Civ. Proc., § 1030, subd. (b).) “The 
purpose of the statute is to enable a California resident sued by an out-of-state resident ‘to secure 
costs in light of the difficulty of enforcing a judgment for costs against a person who is not 
within the court's jurisdiction.’” (Yao v. Superior Court (2002) 104 Cal.App.4th 327, 331; 
quoting Shannon v. Sims Service Center, Inc. (1985) 164 Cal.App.3d 907, 913; quoting from 
Recommendation Relating to Security for Costs (Oct. 1978) 14 Cal. Law Revision Com. Rep. 
(1978) p. 323.)  
 
Code of Civil Procedure section 1030 recognizes that enforcement of a defense cost award 
against out-of-state plaintiffs is more costly and difficult, and may ultimately prove futile.  
Current law strikes an appropriate balance, following a due process hearing, of protecting 
California residents from meritless lawsuits brought by out-of-state residents versus the rights of 
out-of-state residents to pursue actions in California courts against California residents. This 
protective measure is particularly important where the plaintiff resides in a foreign country. In 
some countries, a California judgment for costs will not be recognized. The prevailing defendant 
must bring a separate action in the foreign country to prove the right to an award of costs. 
 
The resolution markedly changes the showing that a California defendant must make to receive 
the protection of a bond securing a potential cost and fee award. It would change defendant’s 
burden of proof from “reasonable possibility that the moving defendant will obtain judgment” to 
“no reasonable possibility that plaintiff will obtain judgment.” This seriously undermines the 
needed protection for California defendants, sued by out-of-state persons, contemplated by the 
statute. Under the proposed change, only those claims deemed frivolous would effectively be 
subject to the bond requirement. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 1030 to read as follows: 
 
§1030 1 

(a) When the plaintiff in an action or special proceeding resides out of the state, or is a 2 
foreign corporation, the defendant may at any time apply to the court by noticed motion for an 3 
order requiring the plaintiff to file an undertaking to secure an award of costs and attorney's fees 4 
which may be awarded in the action or special proceeding. For the purposes of this section, 5 
“attorney's fees” means reasonable attorney's fees a party may be authorized to recover by a 6 
statute apart from this section or by contract. 7 

(b) The motion shall be made on the grounds that the plaintiff resides out of the state or is 8 
a foreign corporation and that there is a no reasonable possibility that the moving 9 
defendant plaintiff will obtain judgment in the action or special proceeding. The motion shall be 10 
accompanied by an affidavit in support of the grounds for the motion and by a memorandum of 11 
points and authorities. The affidavit shall set forth the nature and amount of the costs and 12 
attorney's fees the defendant has incurred and expects to incur by the conclusion of the action or 13 
special proceeding. 14 

(c) If the court, after hearing, determines that the grounds for the motion have been 15 
established, the court shall order that the plaintiff file the undertaking in an amount specified in 16 
the court's order as security for costs and attorney's fees. 17 

(d) The plaintiff shall file the undertaking not later than 30 days after service of the 18 
court's order requiring it or within a greater time allowed by the court. If the plaintiff fails to file 19 
the undertaking within the time allowed, the plaintiff's action or special proceeding shall be 20 
dismissed as to the defendant in whose favor the order requiring the undertaking was made. 21 

(e) If the defendant's motion for an order requiring an undertaking is filed not later than 22 
30 days after service of summons on the defendant, further proceedings may be stayed in the 23 
discretion of the court upon application to the court by the defendant by noticed motion for the 24 
stay until 10 days after the motion for the undertaking is denied or, if granted, until 10 days after 25 
the required undertaking has been filed and the defendant has been served with a copy of the 26 
undertaking. The hearing on the application for the stay shall be held not later than 60 days after 27 
service of the summons. If the defendant files a motion for an order requiring an undertaking, 28 
which is granted but the defendant objects to the undertaking, the court may in its discretion stay 29 
the proceedings not longer than 10 days after a sufficient undertaking has been filed and the 30 
defendant has been served with a copy of the undertaking. 31 

(f) The determinations of the court under this section have no effect on the determination 32 
of any issues on the merits of the action or special proceeding and may not be given in evidence 33 
nor referred to in the trial of the action or proceeding. 34 

(g) An order granting or denying a motion for an undertaking under this section is not 35 
appealable. 36 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
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The Problem: Code of Civil Procedure section 1030 provides a procedure under which a 
defendant can apply to have the court impose a requirement that a non-resident or foreign 
corporation post an undertaking to secure the award of costs and attorney fees that may be 
awarded in an action or proceeding.  It provides for a hearing procedure where the burden on the 
moving defendant is nothing more than “that there is a reasonable possibility the moving 
defendant will obtain judgment . . .”  This standard has already been held inapplicable to indigent 
plaintiffs in Alshafie v. Lallande (2009) 171 Cal.App.4th 421, where the court noted it “acts to 
prevent out-of-state residents from filing frivolous lawsuits against California residents.” (Id., at 
428.)  Under current law, the likely potential of the granting of such motion is to throw the 
plaintiff out of court without trial on the merits, based on the inability to post such a bond. 
This procedure is an undue burden on interstate commerce, as it clearly discriminates against 
out-of-state residents, restricting their access to the court based on the mere reasonable 
possibility of loss, a standard that no California resident has to meet.  Subdivision (g) provides 
the determination is not appealable. 
 
The Solution: This resolution would adjust the burden on the defendant who is bringing a motion 
under section 1030 to the demonstration that there is “no reasonable possibility” the plaintiff will 
prevail. Such a demonstration would be more consistent with the notion of discouraging truly 
frivolous cases.  In the civil context, the standard of “reasonable possibility” is typically applied 
in the determination of such things as possibility of stating a cause of action when considering 
leave to amend after the sustaining of a demurrer, where the lack of a “reasonable possibility” of 
amending to state a cause of action is ground for denying leave to amend.  However, it does not 
appear that the existence of a reasonable possibility of loss is used as a basis to deny a plaintiff 
relief in any other context.  Cases should be resolved on their merits after full review, not based 
on a “reasonable possibility” that would only be required to be shown against a non-resident or 
foreign corporation, but would not be available against a resident or domestic corporation.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.   
 
CURRENT OR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, Post Office Box 1826, 
Carlsbad, CA   92018, marnew@sbcglobal.net, (760) 434-6787 
 
RESPONSIBLE FLOOR DELEGATE: K. Martin White 
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RESOLUTION 12-10-2019 
 

DIGEST 
Privilege: Eliminates Absolute Privilege for Falsely Reporting Alleged Criminal Activity 
Amends Civil Code section 47 to except intentionally false reports from the privilege available 
for reporting criminal activity. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE 
 
History: 
Identical to Resolution 04-07-2016, which was approved as amended. 
 
Reasons: 
This resolution amends Civil Code section 47 to except intentionally false reports from the 
privilege available for reporting criminal activity. This resolution should be approved in 
principle because it creates a civil remedy for a person harmed by an intentionally false report 
that she or he has engaged in criminal activity.  
 
Under current law, when a citizen contacts law enforcement to report a suspected crime, the 
privilege in Civil Code section 47, subdivision (b) gives that person absolute immunity from 
liability, even if the report to the police was false and done maliciously or recklessly. (Hagberg 
v. California Federal Bank (2004) 32 Cal.4th 350, 355.) The privileged information cannot be 
discovered, nor can it be admitted for any purpose. The absolute immunity of section 47 
subdivision (b) bars causes of action for libel, slander, false imprisonment and intentional 
infliction of emotional distress, even if the police report was made maliciously. (Mulder v. Pilot 
Air Freight (2004) 32 Cal.4th 384, 387.) Under Hagberg, the only viable claim that can be based 
upon a citizen report of suspected criminal activity is malicious prosecution. (Cox v. Griffin 
(2019) 34 Cal.App.4th 440, 448.) 
 
Today’s public discourse is filled with false accusations of criminal activity, which may well 
diminish an individual’s reluctance to avoid making such false accusations. Given the rapid 
spread of information and misinformation, an individual’s reputation can be harmed by false 
accusations, even if no charges are filed. In addition, the person who is the target of a false 
accusation may lose her or his job and incur legal fees defending the charges.  
 
Several other jurisdictions permit civil actions, including claims of defamation and false 
imprisonment, when a person has been victimized by intentionally false claims of criminal 
activity. (See, e.g., Pihl v. Morris (1946) 319 Mass. 577; Smith v. District of Columbia (D.C. 
App. 1979) 399 A.2d 213, 220; Indiana Nat. Bank v. Chapman (Ind. Ct. App. 1985) 482 N.E.2d 
474, 479; Dijkstra v. Westerink (1979) 168 N.J. Super. 128, 401 A.2d 1118, 1120-1121; Toker v. 
Pollak (1978) 44 N.Y.2d 211 [376 N.E.2d 163, 168-169]; Paramount Supply Co. v. 
Sherlin Corp. (1984) 16 Ohio App.3d 176 [475 N.E.2d 197, 202-203]; Schafroth v. Baker 
(1976) 276 Or. 39 [553 P.2d 1046, 1048]; Zarate v. Cortinas (Tex. Civ. App. 1977) 553 S.W.2d 
652, 655.) To date, no published data suggests that these states have experienced any chilling 
effect on citizen reports of crimes. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Civil Code section 47 as follows. 
 
§ 47 1 
 A privileged publication or broadcast is one made: 2 
 (a) In the proper discharge of an official duty. 3 
 (b) In any (1) legislative proceeding, (2) judicial proceeding, (3) in any other official 4 
proceeding authorized by law, or (4) in the initiation or course of any other proceeding 5 
authorized by law and reviewable pursuant to Chapter 2 (commencing with Section 1084) of 6 
Title 1 of Part 3 of the Code of Civil Procedure, except as follows: 7 
 (1) An allegation or averment contained in any pleading or affidavit filed in an action for 8 
marital dissolution or legal separation made of or concerning a person by or against whom no 9 
affirmative relief is prayed in the action shall not be a privileged publication or broadcast as to 10 
the person making the allegation or averment within the meaning of this section unless the 11 
pleading is verified or affidavit sworn to, and is made without malice, by one having reasonable 12 
and probable cause for believing the truth of the allegation or averment and unless the allegation 13 
or averment is material and relevant to the issues in the action. 14 
 (2) This subdivision does not make privileged any communication made in furtherance of 15 
an act of intentional destruction or alteration of physical evidence undertaken for the purpose of 16 
depriving a party to litigation of the use of that evidence, whether or not the content of the 17 
communication is the subject of a subsequent publication or broadcast which is privileged 18 
pursuant to this section. As used in this paragraph, “physical evidence” means evidence specified 19 
in Section 250 of the Evidence Code or evidence that is property of any type specified in Chapter 20 
14 (commencing with Section 2031.010) of Title 4 of Part 4 of the Code of Civil Procedure. 21 
 (3) This subdivision does not make privileged any communication made in a judicial 22 
proceeding knowingly concealing the existence of an insurance policy or policies. 23 
 (4) This subdivision does not make privileged any communication between a person and 24 
a law enforcement agency in which a person intentionally falsely reports that another person has 25 
committed or is in the act of committing a criminal act or is engaged in an activity requiring law 26 
enforcement intervention, including when the purpose of the communication is to harass or 27 
annoy the other person. 28 
 (4) (5) A recorded lis pendens is not a privileged publication unless it identifies an action 29 
previously filed with a court of competent jurisdiction which affects the title or right of 30 
possession of real property, as authorized or required by law. 31 
 (c) In a communication, without malice, to a person interested therein, (1) by one who is 32 
also interested, or (2) by one who stands in such a relation to the person interested as to afford a 33 
reasonable ground for supposing the motive for the communication to be innocent, or (3) who is 34 
requested by the person interested to give the information. This subdivision applies to and 35 
includes a communication concerning the job performance or qualifications of an applicant for 36 
employment, based upon credible evidence, made without malice, by a current or former 37 
employer of the applicant to, and upon request of, one whom the employer reasonably believes is 38 
a prospective employer of the applicant. This subdivision authorizes a current or former 39 
employer, or the employer's agent, to answer whether or not the employer would rehire a current 40 
or former employee. This subdivision shall not apply to a communication concerning the speech 41 
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or activities of an applicant for employment if the speech or activities are constitutionally 42 
protected, or otherwise protected by Section 527.3 of the Code of Civil Procedure or any other 43 
provision of law. 44 
 (d)(1) By a fair and true report in, or a communication to, a public journal, of (A) a 45 
judicial, (B) legislative, or (C) other public official proceeding, or (D) of anything said in the 46 
course thereof, or (E) of a verified charge or complaint made by any person to a public official, 47 
upon which complaint a warrant has been issued. 48 
 (2) Nothing in paragraph (1) shall make privileged any communication to a public journal 49 
that does any of the following: 50 
 (A) Violates Rule 5-120 of the State Bar Rules of Professional Conduct. 51 
 (B) Breaches a court order. 52 
 (C) Violates any requirement of confidentiality imposed by law. 53 
 (e) By a fair and true report of (1) the proceedings of a public meeting, if the meeting was 54 
lawfully convened for a lawful purpose and open to the public, or (2) the publication of the 55 
matter complained of was for the public benefit. 56 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  During 2018 the media was replete with stories (sometimes accompanied by 
video) regarding people calling 911 to report non-criminal activity of people of color, such as 
“Barbeque Betty” and “Permit Patty.”  Calling 911 can be dangerous to innocent people’s health.  
Over the past year, several innocent people (mostly young, Black males) have been killed by the 
police after a citizen called 911to report that the individuals involved were engaged in criminal 
activity, even though the deceased individuals were engaged in non-criminal, innocent activity. 
Lesser consequences can also result from false 911 calls.   In California a deceased person’s 
family in such circumstances will not have a civil cause of action against the caller.  According 
to the California Supreme Court’s interpretation of Civil Code § 47(b), “when a citizen contacts 
law enforcement personnel to report suspected criminal activity on the part of another person” 
that person has absolute immunity from liability, even if the report to the police was false and 
done maliciously or recklessly. Hagberg v. California Federal Bank (2004) 32 Cal.4th 350, 355.  
 
The Solution.   Hagberg was a four to three decision, and the dissent pointed out that California 
is in the minority in its interpretation of § 47(b) or its equivalent in other states.  The majority 
rested its decision primarily on prior decisions of the Courts of Appeal based on an asserted 
policy of encouraging communications between citizens and police but failed to explain why that 
policy should extend to protecting malicious or reckless false reports. 
  
The dissenting opinion makes the better case for not making such reports subject to an absolute 
privilege in civil actions.  The dissenting opinion ended as follows: 
 

“The ramifications of an intentionally false report of suspected criminal activity to 
police are enormous. Citizens arrested pursuant to such a report will be 
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stigmatized, and forever thereafter have to note the arrest on job, credit, and 
housing applications. Assertions that the charges were dropped, and of one’s 
actual innocence, will likely fall on deaf ears. Under the majority’s conclusion 
today, such falsely accused individuals will have no opportunity to clear their 
name, seek compensation for economic loss in defending the charges or loss of 
their reputation. In the absence of clear support from either the language or the 
history of section 47(b), this court should not approve absolute civil protection for 
such destructive and criminal communications conduct.” 
 

This resolution is a companion to Resolution 14-05-2019 that makes it clear that it is a 
crime to use the 911 system for purposes of harassing a person on account of race, 
national origin, sexual identification or religion.  This resolution addresses civil liability. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: John T. Hansen, 582 Market Street, Suite 
1015, San Francisco, California 94105; 415-444-6684 (o); 510-910-1392 
(m); jhansenlaw101@gmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  John T. Hansen 
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RESOLUTION 12-11-2019 
 
DIGEST 
Civil Rights: Rights for the Homeless 
Adds Civil Code sections 52.80, 52.81, 52.82, 52.83, 52.84, and 53.85 to give those experiencing 
homelessness basic rights in public spaces and a civil cause of action for violation of those 
rights. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Identical to Resolutions 09-01-2017 and 02-07-2018, which were disapproved, and similar to 
Resolution 05-06-2016, which was disapproved. 
 
Reasons: 
This resolution adds Civil Code sections 52.80, 52.81, 52.82, 52.83, 52.84, and 53.85 to give 
those experiencing homelessness basic rights in public spaces and a civil cause of action for 
violation of those rights. This resolution should be disapproved because the exemptions and 
rights created are overly expansive, would undermine the ability of others to access clean and 
non-threatening public spaces, would jeopardize the economic vitality of local businesses, and 
give rise to enormous financial and administrative burdens on courts and municipalities. 
 
Under the resolution, a person experiencing homelessness need only erect a tent or cardboard 
box on a sidewalk or under an overpass, and they become entitled to broad rights and 
immunities. They would not be subject to criminal, civil or administrative penalties for sleeping, 
eating, or resting on public property. Municipalities would not be permitted to remove them or 
their belongings unless “adequate” housing (including room for every household member, 
handicap access, and no restrictions based on criminal history or substance abuse) was provided; 
and individual assessments of each person being removed conducted. Prior to removal, a 
municipality would have to provide at least thirty days written notice. If a person experiencing 
homelessness was not present at the time of removal, the municipality would have to document 
that the person received actual notice, and photograph and catalogue any property removed. 
Even where removal is based on valid safety concerns, a municipality would have to make every 
attempt to clean up the hazard (without removal) and provide alternative locations for those 
removed.  
 
The resolution further provides a civil cause of action for any violation of these rights, providing 
for restitution, actual, compensatory and exemplary damages, a statutory award of $1,000 per 
violation, and reasonable attorney fees and costs. Currently, those experiencing homelessness 
can (and do) bring civil rights suits under 42 U.S.C. § 1983, and the Ninth Circuit has been 
receptive to those actions. (See, e.g., Lavan v. City of Los Angeles (9th Cir. 2012) 693 F.3d 1022, 
cert. denied June 24, 2013.) There is no justification for so greatly expanding the liability 
exposure of municipalities in this one area. 
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There have been several legislative measures providing for a "right to rest" proposed in 
California, none of which were as broad as this resolution, and none of which were successful. 
Assembly Bill No. 5 (2013-2014 Reg. Sess.), Senate Bill No. 608 (2015-2016 Reg. Sess.), and 
Senate Bill No. 876 (2015-2016 Reg. Sess.), all died at the committee level. 

 
 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Civil Code sections 52.80, 52.81, 52.82, 52.83, 52.84, and 53.85, to read as 
follows: 
 
§52.80 1 
 There is created a Homeless Person’s Bill of Rights to guarantee that the rights, privacy 2 
and property of persons experiencing homeless are adequately safeguarded and protected under 3 
the laws of this state. The rights afforded persons experiencing homelessness to ensure that their 4 
person, privacy and property are safeguarded and protected, as set forth in subsection Sections 5 
52.82 and 52.83 below, are available only insofar as they are implemented in accordance with 6 
other parts of the general statutes, state rules and regulations, federal law, the state Constitution 7 
and the United States Constitution. 8 
 9 
§52. 81 10 
  For purposes of this part, the following definitions shall apply:   11 
 (a) “Adequate and accessible housing” means, at a minimum, living space: 12 
 (1) Where a person has both the right to reside and keep belongings on an ongoing, long 13 
term basis at any time of day or night; 14 
 (2) That meets living standards commonly acceptable to society, and includes safety from 15 
other individuals, the elements, and exposure to disease or filth, room to move about, storage 16 
space for belongings, the ability to maintain current household composition, accommodation for 17 
physical or mental limitations, and access to hygiene facilities; and 18 
 (3) That is accessible to the individual who is or will be living in that space, including 19 
that the individual must not be barred due to criminal background, treatment status, ability to 20 
show identification, household composition, physical or mental limitations, substance use 21 
disorder, or otherwise. 22 
 (b) “Hazardous condition” means a condition that creates an imminent public health or 23 
safety harm. The public health or safety harm must be created by the presence of a specific 24 
condition and not a generalized harm common to all who are unsheltered. 25 
 (c) “Homeless person(s)” and “person(s) experiencing homelessness” mean those 26 
individuals or members of families who lack a fixed, regular, and adequate nighttime residence, 27 
including people defined as homeless using the criteria established in the Homeless Emergency 28 
Assistance and Rapid Transition to Housing (HEARTH) Act of 2009. 29 
 (d) “Impoundment” means any action by the municipality to remove or tow a vehicle 30 
used as a residence without the express approval of the vehicle’s owner. 31 
 (e) “Municipality” means any local jurisdiction and any of its contractors, agents, 32 
employees or partners. 33 
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 (f) “Outdoor living space” means any outdoor public space that homeless individual(s) 34 
use to live or sleep in, as evidenced by the presence of a sleeping bag, shelter, tarp, tent, bed, 35 
cardboard, metal sheeting, furniture, or other objects demonstrating an intent to live in the 36 
location for one or more days, whether or not continuously. 37 
 (g) “Personal property” means any item which an individual owns and which might have 38 
value or use to that individual, regardless of whether the item is left unattended for temporary 39 
periods of time or whether it has monetary value. This does not include weapons other than 40 
knives, contraband, items which pose an obvious health or safety risk, or are clearly 41 
contaminated in a way which a reasonable person would conclude the items should not be stored 42 
with other property. Personal property includes non-rigid materials used for shelter, such as tents 43 
and tarps, but does not include building materials, such as wood products, metal, or rigid plastics 44 
  (h) “Public space” means any property that is owned by a government entity or any 45 
property upon which there is an easement for public use and that is held open to the public, 46 
including, but not limited to, plazas, courtyards, parking lots, sidewalks, public transportation 47 
facilities and services, public buildings, shopping centers, and parks. 48 
 (i) “Qualified outreach program” means a social service program with adequate 49 
oversight, training, and clinical supervision to conduct sufficient individualized outreach, and 50 
that the municipality contracts with or provides. Such programs shall have an established record 51 
of providing sustained, equitable, person-centered care, and staff providing services shall have 52 
training in the following areas: working with people with behavioral health issues including 53 
substance use disorder, mental disorders, or both; trauma-informed care, including people who 54 
have experienced or are experiencing gender- and gender-identity-based violence and violence 55 
based on sexuality; outreach, assessment, and engagement; harm reduction practices (including 56 
but not limited to safe needle exchange, use, and disposal, carrying and dispensing Narcan, 57 
informing individuals of rights (Good Samaritan Law) and treatment options (Buprenorphine and 58 
Methadone); cultural competence; confidentiality and grievance procedures; and may include  59 
peer coaches that include adequate oversight and clinical supervision.  60 
 (j) “Removal” means action to remove people, camps, structures, or personal property 61 
located at outdoor living spaces. 62 
 (k) “Rest” means the state of not moving, holding certain postures that include, but are 63 
not limited to, sitting, standing, leaning, kneeling, squatting, sleeping, or lying.  64 
 (l) “Sufficient individualized outreach” means individualized, person-centered outreach 65 
that responds to the unique needs of each person. Sufficient outreach involves: 66 
 (m) Making an individual assessment of each affected individual, which includes, but is 67 
not limited to, considerations of household composition; disability; mental illness or other mental 68 
or emotional capacity limitations; substance use or treatment status; geographic needs, such as 69 
proximity to personal support, healthcare, employment and other geographic considerations; and 70 
ongoing support needs; 71 
 (1) Identifying and offering adequate and accessible housing, if available, based on this 72 
individual assessment; and 73 
 (2) If an offer is accepted, providing assistance with both the administrative and logistical 74 
aspects of moving into the identified adequate and accessible housing. 75 
 (n) “Unsafe location” means a public space that poses imminent danger of harm to 76 
individuals residing in that location or to the general public. The danger of harm must be created 77 
by the existence of the specific outdoor living space at that particular location and not 78 
generalized danger of harm common to all who are unsheltered. Unsafe locations include, but are 79 
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not limited to, rights-of-way in industrial areas actively used for transporting people or goods 80 
and for providing ingress and egress to real property. 81 
 (o) “Unsuitable location” means a public space that has a specific public use that is 82 
substantially impeded as a result of an outdoor living space in that location. Improved areas of 83 
Municipality parks, including restored natural areas or natural areas actively undergoing 84 
restoration, and public sidewalks in front of houses and dwelling units are per se unsuitable. 85 
 86 
§52.82 87 
 (a) Each homeless person in this state has the right to: 88 
 (1) Free movement without restraint; 89 
 (2) Have equal opportunities for employment; 90 
 (3) Receive emergency medical care; 91 
 (4) Register to vote and to vote; 92 
 (5) Have personal information protected; 93 
 (6) Have a reasonable expectation of privacy in his or her personal property; and 94 
 (7) Receive equal treatment by state and municipal agencies. 95 
 (b) Each municipality shall conspicuously post in the usual location for municipal notices 96 
a notice entitled "HOMELESS PERSON'S BILL OF RIGHTS" that contains the text set forth in 97 
subsection (a) of this section. Each municipality shall make copies of such notice available to 98 
members of the public upon request. 99 
 100 
§52.83 101 
 (a) It is the intent of the Legislature that this section be interpreted broadly so as to 102 
prohibit policies or practices that are discriminatory in either their purpose or effect. 103 
 (b) Persons experiencing homelessness shall be permitted to use public space in the ways 104 
described in this section at any time that the public space is open to the public without 105 
discrimination based upon their housing status, and without being subject to criminal, civil, or 106 
administrative penalties. Permitted use of the public space include, but are not limited to, all of 107 
the following: 108 
  (1) Free movement without restraint. 109 
  (2) Sleeping or resting, and protecting oneself from the elements while sleeping or 110 
resting in a non-obstructive manner. 111 
 (3) Eating, sharing, accepting, or giving food in a space in which having food is 112 
not otherwise generally prohibited. 113 
 (4) Praying, meditating, worshiping, or practicing religion. 114 
 (c) Nothing in this section shall prevent law enforcement from enforcing laws to protect 115 
the right of people to use the sidewalk pursuant to the Americans with Disabilities Act of 1990 116 
(42 U.S.C. Sec. 12101 et seq.). 117 
 (d) Nothing in this section shall prevent law enforcement from enforcing the Penal Code, 118 
except subdivision (e) of Section 647 of the Penal Code, so far as it prohibits rest. 119 
 120 
§52.84 121 
 (a) A municipality may respond appropriately to emergency situations such as fires, 122 
crimes, or medical crises as it normally would outside outdoor living spaces. However, except as 123 
specified in (b) the municipality may undertake a removal or impoundment action only when the 124 
municipality has satisfied the following conditions: 125 

362 of 506



 

12-11-2019  Page 5 of 8 
 

 (1) Adequate and accessible housing is available beginning at least 30 days before the 126 
time of removal or impoundment, to all individuals whose persons, personal possessions and/or 127 
vehicles are being removed or impounded. 128 
 (2) The affected individuals have been engaged with sufficient outreach over a period of 129 
not less than 30 days, to allow those interested to move voluntarily to adequate and accessible 130 
housing. Sufficient outreach involves, at a minimum: (1) making an individual assessment of 131 
each affected individual, which includes, but is not limited to, considerations of household 132 
composition; disability; mental illness or other mental or emotional capacity limitations; 133 
substance use or treatment status; geographic needs, such as proximately to personal support, 134 
healthcare, employment and other geographic considerations; and ongoing support needs; (2) 135 
identifying and offering adequate and accessible housing based on this individual assessment; 136 
and (3) if an offer is accepted, providing assistance with both the administrative and logistical 137 
aspects of moving into the identified adequate and accessible housing. 138 
  (3) The Municipality has provided written notice meeting the following requirements: 139 
 (A) The specific date and time the removal or impound will take place, which must not 140 
be fewer than thirty (30) days from notice date; 141 
 (B) Explanation of the actions that will be taken during the removal or impoundment and 142 
how loss of personal property can be avoided; 143 
 (C) Information about where personal property will be safeguarded if seized during the 144 
removal or impoundment and how it can be retrieved after removal or impoundment; 145 
 (D) Contact information for the outreach organizations that will work with that site as 146 
specified in subsection (2) above; and 147 
 (E) A statement that adequate and accessible housing is available for all affected 148 
individuals. 149 
 (F) Notice must be provided in languages likely to be spoken by impacted individuals, 150 
and through methods capable of being understood by persons with physical and mental 151 
disabilities. 152 
 (G) Notice must be posted in a conspicuous location at the relevant outdoor living space 153 
or on the relevant vehicle, as well as affixed to all tents and structures used for shelter at that 154 
location. 155 
 (b) If an outdoor living space or a vehicle used as a residence is in an unsafe or unsuitable 156 
location, or creates or contains a hazardous condition, the municipality may undertake a removal 157 
or impoundment action if conducted in accordance with the procedures set forth in this Section. 158 
 (1) Prior to conducting removal or impoundment actions based on unsafe or unsuitable 159 
locations, the municipality must do the following: 160 
 (A) The municipality must inform all individuals staying at such location the reasons that 161 
it is unsafe or unsuitable at least 48 hours prior to any removal or impoundment. 162 
 (B) The municipality must identify and make available a nearby, alternative location to 163 
camp or park that is not unsafe or unsuitable to all affected individuals. 164 
 (C) The municipality must conduct sufficient individualized outreach. 165 
 (2) Prior to conducting removal or impoundment actions based on hazardous conditions, 166 
the municipality must do the following: 167 
 (A) Provide access to basic garbage, sanitation, and harm 168 
reduction services as dictated by the nature of the hazardous condition, for at least 72 hours. 169 
 (B) Make reasonable efforts to identify the likely source of the hazardous condition and 170 
take action against only those responsible for creating the hazardous condition. 171 
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 (C) Provide a meaningful opportunity to cure the hazardous condition, including: 172 
 (i) An effective cure notice of the specific conditions that create the hazardous 173 
condition and information on how that condition can be remedied; and 174 
 (ii) Provision of necessary items, such as garbage bags and bins, rodent traps, intravenous 175 
needle receptacles, and/or portable toilets, among others, that would allow the individuals to cure 176 
the hazardous condition. The municipality must allow individuals at least 72 hours to cure the 177 
hazardous condition before posting notice of removal or impoundment, and shall not conduct 178 
removal or impoundment if the hazardous conditions have been cured. 179 
 (D) The municipality must conduct direct outreach through site visits to: (a) inform all 180 
affected individuals prior to or during the cure period that the location has a hazardous condition 181 
and the actions needed to cure that condition; and (b) inform all affected individuals whether the 182 
hazardous condition has been remedied after the cure period, and if not, why not. 183 
 (3) Prior to removal or impoundment, the municipality must provide written notice 184 
meeting the following requirements: 185 
 (A) The specific date and time the removal or impound will take place; 186 
 (i) The removal or impound may not take place fewer than 48 hours from the date of 187 
notice in the case of unsafe or unsuitable location; 188 
 (ii) The removal or impound may not take place fewer than five (5) days from the date of 189 
notice in the case of a hazardous condition 190 
 (B) Explanation of how the location of the outdoor living space or vehicle is unsafe 191 
and/or unsuitable, or the hazardous condition has not been remedied; 192 
 (C) Explanation of the actions that will be taken during the removal or impoundment and 193 
how loss of personal property can be avoided; 194 
 (D) Information about where personal property will be safeguarded if seized during the 195 
removal or impoundment and how it can be retrieved after removal or impoundment; 196 
 (E) Clear directions to the alternative location; 197 
 (F) Contact information for the outreach organizations that will work with that site as 198 
described in subsection (4) below; and 199 
 (G) If available, a statement that adequate and accessible housing is available for all 200 
affected individual; 201 
 (H) Notice must be provided in languages likely to be spoken by impacted individuals, 202 
and through methods capable of being understood by persons with physical and mental 203 
disabilities. 204 
 (I) Notice must be posted in a conspicuous location at the relevant outdoor living space or 205 
on the relevant vehicle, as well as affixed to all tents and structures used for shelter at that 206 
location. 207 
 (4) Sufficient individualized outreach must involve, at a minimum, the following actions: 208 
 (A) Informing all affected individuals of the availability of the alternative location for the 209 
outdoor living space or vehicle, or offering adequate and accessible housing; and 210 
 (B) Offering assistance with both the administrative and logistical aspects of moving into 211 
the identified alternative location or adequate and accessible housing. 212 
 (c) During a removal or impoundment, the Municipality will safeguard all personal 213 
property free of charge according to the following requirements: 214 
 (1) For individuals present at the time of the removal or impoundment who have accepted 215 
the offer of an adequate and accessible housing but do not have the ability to transport their 216 
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personal property, the Municipality shall transport all personal property to the location of the 217 
accepted housing the day of the removal or impoundment. 218 
 (2) For individuals absent at the time of the removal or impoundment, the Municipality 219 
must document that those individuals had actual notice of the removal or impoundment. 220 
document that those individuals had actual notice of the removal or impoundment. 221 
 (3) For individuals absent at the time of removal or impoundment, or present but who did 222 
not accept the offer of adequate and accessible housing and do not have the ability to transport 223 
their personal property, the Municipality will safeguard all personal property as follows: 224 
 (A) Personal property must be photographed and catalogued by location and with 225 
identifying details of the personal property prior to being put into storage. Such information must 226 
be searchable by computer and by calling a Municipality agent. 227 
 (B) The location of the storage facility must be accessible by public transportation and 228 
accessible to those with disabilities. 229 
 (C) Its operating hours must extend beyond normal business hours to accommodate those 230 
who work or have other obligations during midweek during normal business hours. 231 
 (D) Photo identification shall not be required as a condition of retrieval; 232 
 (E) The Municipality must post notice for 90 days at the location of the removal or 233 
impoundment with the location of the seized personal property and instructions for reclaiming 234 
such personal property. 235 
 (F) After 90 days, the Municipality may dispose of any unclaimed personal items 236 
provided all the above requirements have been met. 237 
 238 
§53.85 239 
 (a) Any person whose rights have been violated pursuant to this part may enforce those 240 
rights in a civil action. 241 
 (b) The court may award appropriate injunctive and declaratory relief, restitution for loss 242 
of property or personal effects and belongings, actual damages, compensatory damages, 243 
exemplary damages, statutory damages of one thousand dollars ($1,000) per violation, and 244 
reasonable attorney’s fees and costs to a prevailing party. 245 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS 
 
The Problem: Existing laws do not provide basic civil and human rights for people experiencing 
homelessness. Several municipalities in California have offensive and anachronistic laws 
targeting homeless people. In September 2018, the Ninth Circuit in Martin et al v City of Boise, 
902 F.3d 1031(9th Cir. 2018) held that these laws are “cruel and unusual” and constitute a 
violation of the Eighth Amendment. Judge Marsha Berzon wrote, “As long as there is no option 
of sleeping indoors, the government cannot criminalize indigent, homeless people for sleeping 
outdoors, on public property, on the false premise they had a choice in the matter,” Id. at 1048. 
By the virtue of their existence, homeless individuals are subject to civil and criminal sanctions, 
and have restrictions on their right to use, move freely, rest, protect themselves from the 
elements, eat, or perform religious observances in public spaces. 
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The Solution:  The forced dispersal of people from encampment settings is not an appropriate 
strategy.  It accomplishes nothing toward the goal of linking people to permanent housing 
opportunities, and can make it more difficult to provide lasting solutions to people who have 
been sleeping and living in an encampment. Homeless encampments across the country are 
increasingly subject to sudden evictions or “sweeps”. Often conducted with little or no notice, 
sweeps displace homeless people from public space, and often result in the loss or destruction of 
people’s possessions.   
 
The loss of warm clothing, protective tents, medication, identification, and important documents 
can become a matter of life and death. Homeless persons are made to leave their encampment 
communities without being offered any alternative places to live. Because this merely disperses, 
rather than reduces homelessness, new encampments inevitably reappear. Without sanitation 
services, so will the public health and safety concerns that led to the sweeps. Indeed, California’s 
state transportation agency eliminated 217 homeless encampments between July 2014 and 
February 2015, only to have some of them reopen the very same day. The cost to taxpayers for 
this ineffective exercise of governmental power is significant.   
 
This resolution affords persons experiencing homelessness the right to use public spaces without 
discrimination based on their housing status. It also enumerates basic human rights that may be 
exercised without being subject to criminal or civil sanctions. These include the right to protect 
themselves from the elements, eat, perform religious observances, move freely, and rest in public 
spaces. It ensures the protection of due process rights of homeless persons personal property. It 
requires municipalities to provide alternative space or adequate housing as well as appropriately 
tailored services to people experiencing homelessness. This resolution provides aggrieved 
individuals injunctive and declaratory relief, restitution, damages, statutory damages of $1,000 
per violation, fees and costs.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
This resolution uses language from Connecticut Homeless Bill of Rights, California Senate Bill 
876: Homelessness introduced by Liu in February 2016, and a proposed ordinance in Seattle, 
WA addressing assessment and access to housing, as well as due process rights of homeless 
persons. 
 
AUTHOR AND/OR PERMANENT CONTACT: Michael Wolchansky 2370 Market Street, 
Suite 180, San Francisco, CA 94114, P: 415-640-0633, E: Michael@Wolchanskylaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Michael Wolchansky  
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RESOLUTION 13-01-2019 
 
DIGEST 
Elder Abuse: Double Damages in Estate, Guardianship, Conservatorship, and Trust Actions  
Amends Probate Code section 859 to clarify that punitive damages may be ordered in addition to 
actual damages in trust, estate, guardianship, and conservatorship actions.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolutions 03-14-2003, 06-04-2010, and 04-09-2012, all of which were approved in 
principle.  
 
Reasons: 
This resolution amends Probate Code section 859 to clarify that punitive damages may be 
ordered in addition to actual damages in trust, estate, guardianship, and conservatorship actions. 
This resolution should be approved in principle because it would increase protections for a 
vulnerable population. 
 
Probate Code section 859 extends the double damages provisions of Probate Code section 4231.5 
to a person who takes property by undue influence in bad faith, or through a commission of 
financial abuse of an elder or dependent adult.  However, the current language of section 858 
which states, “[t]he remedies provided in this section shall be in addition to any other remedies 
available in law to a person authorized to bring an action pursuant to this part,” has caused 
confusion in the interpretation and application of this section. This confusion has been 
exacerbated by contradictory unpublished opinions and a lack of any published opinion to use as 
a guideline.  However, a recent published opinion, Conservatorship of Ribal (2019) 31 
Cal.App.5th 519, reh'g denied (Jan. 31, 2019), review denied (Apr. 10, 2019), has finally set 
forth the parameters for determining damages.   
 
Prior to Ribal, the courts had interpreted the language of Probate Code section 859 in two 
different ways. One interpretation called for treble damages calculated as follows: the injured 
party can recover not only the value of the property wrongfully taken (the actual damages), but 
also twice the value of that property as additional damages, a 1+2 = 3 approach.  In some 
opinions, the Court of Appeal agreed with this interpretation, finding that any plaintiff who 
proves a wrongful taking is entitled to two awards: one under Probate Code section 856 (which 
authorizes the return of trust property) and another award under section 859 (authorizing double 
damages). (See Estate of Kraus (2010) 184 Cal.App.4th 103, 106, [affirming judgment ordering 
the return of $197,402 to an estate as well as statutory double damages of $394,804].) Other 
opinions (see Kerley v. Weber (2018) 27 Cal.App.5th 1187, 1198), argued for another 
interpretation, the 1+1=2 approach. This is the interpretation adopted in Ribal, which held: 
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“…[one party argues that] because the last sentence of Probate Code 
section 859 states that the remedies in that section are ‘in addition to any other 
remedies,’ the amount due should be calculated by first assessing the amount 
of the damages, then doubling the damages and assessing that amount separately 
– essentially, 1 + 2 = 3. We find this contention unsupported by law. If the 
Legislature had intended damages to be tripled, it would have written something 
akin to “the person shall be liable for [three times] the value of the property 
recovered by an action under this part. In our experience, the Legislature knows 
how to distinguish between double damages and treble damages and has provided 
for each in numerous contexts.”   

(Conservatorship of Ribal, supra, 31 Cal.App.5th at 525.) These damages apply to 
damages awards in trusts and estates cases as well as in conservatorships, and are 
statutory, not punitive, so the burden of proof required to establish punitive damages is 
not applicable. (See Hill v. Superior Court (2016) 244 Cal.App.4th 1281, 1291.)  
 
This resolution attempts to reverse the holding in Ribal and codify the 1+2=3 approach by 
amending the statute so that damages equal twice the value of the property taken, would be 
awarded in addition to the value of the property taken.  Many courts have already been applying 
this approach, and maintaining the pre-Ribal higher damages standard would continue to impose 
these higher damages as a disincentive proportionate to the risk to this vulnerable population of 
the elderly, the incapacitated and children.    
 
This resolution is similar to 03-14-2003, which was approved in principle, and 06-04-2010, 
which passed as Assembly Bill no. 354 (2011-2012 Reg. Sess.) went into effect July 2011, and 
amended Probate Code section 859 to establish liability for a person who has taken, concealed, 
or disposed of property through undue influence or bad faith. This resolution is also similar to 
04-09-2012, which was passed as Assembly Bill 381 (2013-2014 Reg. Sess.), and went into 
effect in August 2013.  Assembly Bill 381 amended Probate Code sections 859 and 4231.5, 
which clarified and established that the penalty for a taking through undue influence or bad faith 
is twice the value of the property.  

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 859 to read as follows: 
 
§859 1 

If a court finds that a person has in bad faith wrongfully taken, concealed, or disposed of 2 
property belonging to a conservatee, a minor, an elder, a dependent adult, a trust, or the estate of 3 
a decedent, or has taken, concealed, or disposed of the property by the use of undue influence in 4 
bad faith or through the commission of elder or dependent adult financial abuse, as defined in 5 
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Section 15610.30 of the Welfare and Institutions Code, the person shall be liable for twice the 6 
value of the property in addition to the property recovered by an action under this part. In 7 
addition, except as otherwise required by law, including Section 15657.5 of the Welfare and 8 
Institutions Code, the person may, in the court’s discretion, be liable for reasonable attorney’s 9 
fees and costs. The remedies provided in this section shall be in addition to any other remedies 10 
available in law to a person authorized to bring an action pursuant to this part.11 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: For many years the Court had the power to award double damages for wrongful 
taking in Trust, Estate, Guardianship and Conservatorship matters.  There has been confusion by 
the Courts whether the double damages are to be added to the damage award or is the damage 
award only to be doubled.  The Appellate Courts in published and unpublished decision have 
disagreed as to how Section 859 is to be applied.  The most recent case is Conservatorship of 
Ribal (Rogers v. Nguyen) (January 18, 2019) 2018 DJDAR 561 the Court held that the damage 
award was to be doubled and not have double damages added to the damage award. 
 
The Solution:  The past application of Section 859 was treated in its application as if it was 
similar to an award of punitive damages.  In cases involving punitive damages, punitive damages 
are added to the award of actual damages.  Similar penalties (such as triple damages) in civil 
litigation are also added to the actual damage award.  The Ribal case is the first published case 
that interprets a penalty provision to not be added to an actual damage award.  This would reduce 
the protection as to the elderly and minors from those that attempt to wrongfully exploit them.  
The proposed amendment is to ensure that the purpose of the statue would be maintained and 
protect this vulnerable population. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Marc L. Sallus, Oldman, Cooley, Sallus, 
Birnberg, Coleman, & Gold LLP, 16133 Ventura Blvd., Penthouse, Encino, California 91436 
818-986-8080 msallus@oclslaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Marc L. Sallus 
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COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
TEXCOM 
 
APPROVE IN PRINCIPLE 
 
TEXCOM acknowledges that the existing language of Probate Code section 859 is unclear 
whether it provides for double or treble damages, and that this ambiguity may give rise to 
conflicting interpretations.  (See, Conservatorship of Ribal (Rogers v. Nguyen) (January 18, 
2019) 2018 DJDAR 561 (damage award is only to be doubled); Cf., Estate of Kraus (2010) 184 
Cal. App. 4th 103 (affirming award of treble damages).)  Accordingly, TEXCOM is supportive 
of efforts to clarify this ambiguity in the statute. 
 
TEXCOM, however, takes no position on the legal or policy questions of whether Probate Code 
section 859 does or should provide for double damages or whether Probate Code section 859 
does or should provide for treble damages.  One committee member suggested that the 
legislative history of Probate Code section 859 be researched to see if it sheds any light on these 
questions.  Another committee member observed that, if the intent of this Resolution is to 
provide for treble damages, then the proposed language in the Resolution is still not entirely clear 
and would benefit from further refinement.   
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RESOLUTION 13-02-2019 
  
DIGEST 
Probate Code: Verified Electronic Bank Statements 
Amends Probate Code section 2620 to allow verified electronic bank statements to be submitted 
in support of accountings. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Probate Code section 2620 to allow verified electronic bank statements 
to be submitted in support of accountings. This resolution should be approved in principle 
because it would streamline and modernize accounting requirements to be consistent with 
common banking practices without jeopardizing thorough court review of accountings.  
 
Under existing law, the Probate Code requires that original account statements be submitted to 
the court for review of account balances and transactions in an accounting. (Prob. Code, § 2620, 
subd. (c)(2).)  This requirement is outdated and does not reflect current common banking 
practices where statements are delivered electronically. This resolution updates the Probate Code 
to allow for filing of electronic statements, which will streamline the process and potentially 
reduce delays and additional expense 

 
 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 2620, to read as follows: 
 
§2620 1 
 (a) At the expiration of one year from the time of appointment and thereafter not less 2 
frequently than biennially, unless otherwise ordered by the court to be more frequent, the 3 
guardian or conservator shall present the accounting of the assets of the estate of the ward or 4 
conservatee to the court for settlement and allowance in the manner provided in Chapter 4 5 
(commencing with Section 1060) of Part 1 of Division 3. By January 1, 2008, the Judicial 6 
Council, in consultation with the California Judges Association, the California Association of 7 
Superior Court Investigators, the California State Association of Public Administrators, Public 8 
Guardians, and Public Conservators, the State Bar of California, and the California Society of 9 
Certified Public Accountants, shall develop a standard accounting form, a simplified accounting 10 
form, and rules for when the simplified accounting form may be used. After January 1, 2008, all 11 
accountings submitted pursuant to this section shall be submitted on the Judicial Council form. 12 
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 (b) The final court accounting of the guardian or conservator following the death of the 13 
ward or conservatee shall include a court accounting for the period that ended on the date of 14 
death and a separate accounting for the period subsequent to the date of death. 15 
 (c) Along with each court accounting, the guardian or conservator shall file supporting 16 
documents, as provided in this section.  17 
 (1) For purposes of this subdivision, the term “account statement” shall include any 18 
original account statement, or verified electronic statement, from any institution, as defined in 19 
Section 2890, or any financial institution, as defined in Section 2892, in which money or other 20 
assets of the estate are held or deposited. A verification shall be executed pursuant to California 21 
Code of Civil Procedure section 2015.5. 22 
 (2) The filing shall include all account statements showing the account balance as of the 23 
closing date of the accounting period of the court accounting. If the court accounting is the first 24 
court accounting of the guardianship or conservatorship, the guardian or conservator shall 25 
provide to the court all account statements showing the account balance immediately preceding 26 
the date the conservator or guardian was appointed and all account statements showing the 27 
account balance as of the closing date of the first court accounting. 28 
 (3) If the guardian or conservator is a private professional or licensed guardian or 29 
conservator, the guardian or conservator shall also file all original account statements, as 30 
described above, or verified electronic statements showing the balance as of all periods covered 31 
by the accounting. 32 
 (4) The filing shall include the original closing escrow statement received showing the 33 
charges and credits for any sale of real property of the estate. 34 
 (5) If the ward or conservatee is in a residential care facility or a long-term care facility, the 35 
filing shall include the original bill statements for the facility.  36 
 (6) This subdivision shall not apply to the public guardian if the money belonging to the 37 
estate is pooled with money belonging to other estates pursuant to Section 2940 and Article 3 38 
(commencing with Section 7640) of Chapter 4 of Part 1 of Division 7. Nothing in this section 39 
shall affect any other duty or responsibility of the public guardian with regard to managing 40 
money belonging to the estate or filing accountings with the court.  41 
 (7) If any document to be filed or lodged with the court under this section contains the 42 
ward’s or conservatee’s social security number or any other personal information regarding the 43 
ward or conservatee that would not ordinarily be disclosed in a court accounting, an inventory 44 
and appraisal, or other nonconfidential pleadings filed in the action, the account statement or 45 
other document shall be attached to a separate affidavit describing the character of the document, 46 
captioned “CONFIDENTIAL FINANCIAL STATEMENT” in capital letters. Except as 47 
otherwise ordered by the court, the clerk of the court shall keep the document confidential except 48 
to the court and subject to disclosure only upon an order from the court. The guardian or 49 
conservator may redact the ward’s or conservatee’s social security number from any document 50 
lodged with the court under this section. 51 
 (8) Courts may provide by local rule that the court shall retain all documents lodged with it 52 
under this subdivision until the court’s determination of the guardian’s or conservator’s account 53 
has become final, at which time the supporting documents shall be returned to the depositing 54 
guardian or conservator or delivered to any successor appointed by the court. 55 
 (d) Each accounting is subject to random or discretionary, full or partial review by the 56 
court. The review may include consideration of any information necessary to determine the 57 
accuracy of the accounting. If the accounting has any material error, the court shall make an 58 

372 of 506



 

13-02-2019 Page 3 of 4 

express finding as to the severity of the error and what further action is appropriate in response to 59 
the error, if any. Among the actions available to the court is immediate suspension of the 60 
guardian or conservator without further notice or proceedings and appointment of a temporary 61 
guardian or conservator or removal of the guardian or conservator pursuant to Section 2650 and 62 
appointment of a temporary guardian or conservator. 63 
 (e) The guardian or conservator shall make available for inspection and copying, upon 64 
reasonable notice, to any person designated by the court to verify the accuracy of the accounting, 65 
all books and records, including receipts for any expenditures, of the guardianship or 66 
conservatorship. 67 
 (f) A superior court shall not be required to perform any duties imposed pursuant to the 68 
amendments to this section enacted by Chapter 493 of the Statutes 2006 until the Legislature 69 
makes an appropriation identified for this purpose.70 

 
 (Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Probate Attorneys of San Diego 
 
STATEMENT OF REASONS 
 
The Problem: The current requirement to provide original bank statements is onerous and 
outdated.  Electronic statements are now more common than paper statements.  Requiring 
original statements can cause unnecessary expense and delay in guardianship and 
conservatorship administrations.  
 
The Solution: Allowing the use of electronic statements and requiring the party submitting the 
electronic statements to verify authenticity of the same will reduce cost and increase efficiency in 
the administration of guardianship and conservatorship administrations. At least one county has 
addressed this issue with a local rule enabling a declaration of due diligence to be submitted by a 
party if a financial institution will not produce original records.  (See, Super. Ct. County of San 
Diego Local Rules, rule 4.15.2.)  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Hilary J. Vrem, 1550 Hotel Circle North, 
Suite 300, San Diego, CA 92108-2911, voice 619-696-7066, fax 619-696-6907, e-mail 
hilary@bjjlaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Hilary J. Vrem 
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COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
TEXCOM 
 
APPROVE IN PRINCIPLE  
 
TEXCOM supports modernizing this code section, recognizing that original account statements 
may not be available in this age of on-line banking and investing.  However, TEXCOM 
recommends that (1) the term “verified electronic statement” be defined, and (2) the process by 
which a statement is to be verified be set forth with specificity. 
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RESOLUTION 13-03-2019 

DIGEST 
Conservatorships: Requires Investigations by Adult Protective Services.  
Adds Probate Code section 1826.5 to require Adult Protective Services to investigate and file a 
report for all petitions for conservatorship. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE 
 
History:  
No similar resolutions found. 
 
Reasons: 
This resolution adds Probate Code section 1826.5 to require Adult Protective Services to 
investigate and file a report for all petitions for conservatorship. This resolution should be 
disapproved because the addition of this language would add unnecessary expense and an 
unfunded burden on a system that is already stretched beyond its limits. 
 
In conservatorship matters, the court investigator prepares a report for the court after meeting 
with the parties involved. (Prob. Code, § 1826.) These investigators already have full access to 
the Adult Protective Services (APS) database. In limited conservatorships, the Regional Center is 
also required to make a report to the probate court. (Prob. Code, § 1822, subd. (e).) The Regional 
Center also is informed of any potential or past abuse. The probate courts are already 
overwhelmed and adding yet another layer to the reporting system will only serve to bog down 
the system further and cause unnecessary delay.  
 
While this resolution would provide additional protections to the protected population, and 
information to the court similar to that which is already provided by Child Protective Services in 
a guardianship matter, given the confidential nature of reports created by APS, any reports 
prepared by APS for the probate court would not be available to counsel or parties in a probate 
action, though the report would be available to the court. In addition, many APS-type agencies 
are currently underfunded and do not have the resources to conduct the investigations they are 
already required to conduct. The adoption of this resolution would add unnecessary expense and 
burden on a system that is already stretched to the limits.  

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Probate Code section 1826.5 to read as follows: 
 
§1826.5 1 

Adult protective services; delivery of notice of hearing and copy of petition; screening of 2 
conservators and proposed conservatees. 3 

(a) In each case involving a petition for conservatorship of the person, the petitioner 4 
shall deliver pursuant to Section 1215 a notice of the hearing and a copy of the petition, at least 5 
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15 days before the hearing, to the local agency designated by the board of supervisors to 6 
investigate conservatorships for the court.  The local social services agency providing adult 7 
protection services shall screen the name of the proposed conservator and the proposed 8 
conservatee for prior referrals of neglect or abuse of adults and shall file a report with the court 9 
containing the results of the screening prior to the hearing on the petition.  The report shall be 10 
served on all parties in accordance with Section 1215.   11 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Bernardino County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Currently the probate code does not provide for an agency responsible for 
protecting the elderly or a developmentally disabled adult to provide an opinion when a petition 
for conservatorship is filed.  The Probate Code provides for such a report to be submitted by 
DPSS in guardianships, but there is not a similar requirement of a report in conservatorships.  A 
person petitioning to become a conservator of a developmentally disabled adult or an elderly 
adult, may have a history with APS or a similar agency for allegations of abuse or neglect on the 
dependent adult that is the subject of the conservatorship.  The petitioner may also have a history 
with APS for allegations regarding a different dependent adult that the Probate Court needs to be 
aware of when considering a petition for conservatorship. 
 
The Solution: Adds Probate Code section 1826.5 to require that a petitioner for appointment as 
conservator provide notice to the local adult protective services agency, and would require APS 
to report to the court whether the proposed conservator or the proposed conservatee has any 
reported history with APS. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Janet LaTourette, Special Counsel at Brown 
White & Osborn, 300 E. State Street, Suite 300, Redlands, California 92373, 909-798-
6179, jlatourette@brownwhitelaw.com.  
 
RESPONSIBLE FLOOR DELEGATE:  Janet LaTourette 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
TEXCOM 
 
DISAPPROVE 
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TEXCOM opposes this Resolution as vague and against public policy. 

Reports prepared by Adult Protective Services (APS) are confidential.  This Resolution proposes 
that information held by APS be “served on all parties” -disclosure that clearly is contrary to 
current public policy.  TEXCOM believes that preserving this confidentiality is important. 

Further, the Resolution is ambiguous, as it refers to serving notice on one local agency, but states 
that the report is made by APS. 
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RESOLUTION 13-04-2019 
 
DIGEST 
Conservatorships: Notice of Hearing to Persons Nominated to Act as Conservator  
Amends Probate Code section 1822 to require notice of a conservatorship action to be served on 
a conservator nominated by the conservatee. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE 
 
History:  
No similar resolutions found.  
 
Reasons: 
This resolution amends Probate Code section 1822 to require notice of a conservatorship action 
to be served on a conservator nominated by the conservatee. This resolution should be approved 
in principle because it would streamline the appointment process by requiring notice be served 
on a person nominated by the conservatee.  
 
Currently parties are only required to provide a notice of a conservatorship hearing to spouses, 
domestic partners and second-degree relatives of a proposed conservatee. (Prob. Code, § 1460.) 
This resolution would expand the notice requirements to include a person nominated by the 
conservatee, thus protecting that person’s right to due process and streamlining the process of 
appointment by ensuring that this proposed conservator has notice of the proceedings. Requiring 
notice does not mean that the court must also appoint the proposed conservator, and this 
proposed resolution does not mandate the appointment of the nominated individual. 
 
This resolution addresses a real-world problem that arises when an individual has nominated a 
proposed conservator but the nominated individual may not receive notice of conservatorship. 
When an individual has developed a care plan, the court should have the means to respect their 
wishes to the greatest extent possible by ensuring that notice is provided to the conservator of the 
individual’s choosing.  

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 1822 to read as follows:  
 
§1822 1 

(a) At least 15 days before the hearing on the petition for appointment of a conservator, 2 
notice of the time and place of the hearing shall be given as provided in this section. The notice 3 
shall be accompanied by a copy of the petition. The court shall not shorten the time for giving 4 
the notice of hearing under this section. 5 

(b) Notice shall be delivered pursuant to Section 1215 to the following persons: 6 
(1) The spouse, if any, or registered domestic partner, if any, of the proposed conservatee 7 
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at the address stated in the petition. 8 
(2) The relatives named in the petition at their addresses stated in the petition. 9 
(3) The persons nominated to act by the proposed conservatee in a writing signed before 10 

the petition is filed. 11 
(c) If notice is required by Section 1461 to be given to the Director of State Hospitals or 12 

the Director of Developmental Services, notice shall be delivered pursuant to Section 1215 as 13 
required. 14 

(d) If the petition states that the proposed conservatee is receiving or is entitled to receive 15 
benefits from the Veterans Administration, notice shall be mailed to the Office of the Veterans 16 
Administration referred to in Section 1461.5. 17 

(e) If the proposed conservatee is a person with developmental disabilities, at least 30 18 
days before the day of the hearing on the petition, the petitioner shall deliver pursuant to Section 19 
1215 a notice of the hearing and a copy of the petition to the regional center identified in Section 20 
1827.5. 21 

(f) If the petition states that the petitioner and the proposed conservator have no prior 22 
relationship with the proposed conservatee and are not nominated by a family member, friend, or 23 
other person with a relationship to the proposed conservatee, notice shall be delivered pursuant 24 
to Section 1215 to the public guardian of the county in which the petition is filed. 25 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County. 
  
STATEMENT OF REASONS 
 
The Problem:  Under current law, only spouses, domestic partners and relatives named in a 
conservatorship petition are to be provided notice of a pending conservatorship hearing. 
However, pursuant to Probate Code section 1810, the person nominated by the proposed 
conservatee shall be appointed unless the court finds that the nominee is not in the best interest 
of the proposed conservatee. In the event that the nominated proposed conservator is not a 
spouse, domestic partner or relative named in a conservatorship petition, the nominated party is 
not provided notice of the action to advocate for the proposed conservatee or an opportunity to 
seek appointment.  
 
The Solution: This resolution provides that if a person nominates a proposed conservator 
pursuant to Probate Code section 1810, then the nominated person will have notice of the 
petition for conservatorship to advocate for the proposed conservatee and/or for an opportunity 
to seek appointment.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.   
 
CURRENT OR RELATED LEGISLATION 
None known. 
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AUTHOR AND/OR PERMANENT CONTACT:  Kimberly R. McGhee, Esq., Black & 
McGhee, A Professional Law Corporation, 144 East Washington Ave., Escondido, CA 92025; 
(760) 745-2900. 
 
RESPONSIBLE FLOOR DELEGATE:  Kimberly R. McGhee 
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
TEXCOM 
 
APPROVE IN PRINCIPLE  
  
While TEXCOM supports the concept of notifying persons nominated by a proposed conservatee 
to serve as the conservatee’s conservator, TEXCOM suggests that “prior nominees” be 
clarified.  Would it be only the current nominee? Or, would it include all prior nominees?  What 
if the current nominee is a “bad actor” who forced that nomination by unduly influencing the 
proposed conservatee?   
 
Also, TEXCOM is concerned that the proposed conservatee’s privacy rights would be an issue if 
the proposed conservatee did not want prior nominees to know that they had been nominated 
(and their nomination revoked). 
 
Finally, TEXCOM is concerned that unnecessary litigation might result if an individual named in 
a document several years ago attempts to assert rights. 
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RESOLUTION 13-05-2019 
 
DIGEST 
Sanctions: Conservatorship Proceeding Brought in Bad Faith 
Adds Probate Code section 1832 to allow the court to sanction a person where the court 
determines that the conservatorship petition was filed without reasonable cause and in bad faith. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Probate Code section 1832 to allow the court to sanction a person where the 
court determines that the conservatorship petition was filed without reasonable cause and in bad 
faith.  This resolution should be approved in principle because it would deter a person who might 
otherwise file a conservatorship petition without reasonable cause or in bad faith. 
 
There are several statutes that provide for the award of attorney fees when actions are brought 
without reasonable cause and/or in bad faith.  Probate Code sections 2622.5 (conservatorships), 
11003 (estates), and 17211 (trusts), provide that if a court determines objections to an accounting 
were brought without reasonable cause and in bad faith, then the court may order the objector to 
pay reasonable attorney fees and costs incurred in defending the accounting to the conservator, 
personal representative or trustee.  The code sections also provide that if the conservator, 
personal representative or trustee oppose the contest to the accounting without reasonable cause, 
then the court may order that they pay the attorney fees and costs that the objector incurred in 
contesting the accounting.   
 
Code of Civil Procedure section 128.7, subdivision (b), provides that a party presenting a 
pleading to the court is certifying that to the best of their knowledge, based on information and 
belief, formed after a reasonable inquiry under the circumstances, all of the following conditions 
are met: (1) the pleading is not being presented for improper purpose; (2) claims or defenses or 
other legal contentions are warranted by existing law; (3) the allegations have evidentiary 
support; and (4) the denials of factual contentions are warranted based on the evidence.  
Subdivision (c) provides that after notice and reasonable opportunity to respond, if a court 
determines that subdivision (b) has been violated, the court may impose an appropriate sanction 
upon a motion for sanctions. 
 
Further, long established case law has held that if a petition for conservatorship is sought and 
denied, and the proposed conservatee did not benefit from the conservatorship proceedings, then 
the petitioner is not entitled to reimbursement from the proposed conservatee’s estate. (See 
Estate of Moore (1968) 258 Cal.App.2d 458; Conservatorship of Lefkowitz (1996) 50 
Cal.App.4th 1310; Conservatorship of Cornelius (2011) 200 Cal.App.4th 1198.)  However, the 
proposed conservatee can still incur tens of thousands of dollars objecting to the conservatorship 
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petition that was deemed unnecessary by the court, which they will have to pay out of their own 
pocket.   
 
The purpose of sanctions is to make a person stop and think before they file a pleading or 
objection.  Because a petition for conservatorship discloses confidential medical information and 
financial information of the proposed conservatee in various court pleadings, and can strip away 
their constitutional rights and cost them tens of thousands of dollars to oppose the petition, there 
should be a deterrent to the frivolous filing of a petition for conservatorship. Further, a 
conservatorship is supposed to be used as a “shield” to protect an elderly person or dependent 
adult from neglect or abuse and not as a “sword” to get the proposed conservatee “in-line” with 
what the petitioner wants.  The proposed resolution would make a person stop and think twice 
before using a conservatorship as a “sword” if they had to pay not only for their own attorney 
fees and costs incurred for filing a petition, but also the opposing party’s attorney fees and costs 
if the court determined that the elderly or dependent adult did not benefit from the unsuccessful 
petition and that it was brought without reasonable cause and in bad faith. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Probate Code section 1832 to read as follows:  
 
§1832 1 

If a petition for conservatorship is denied and the court determines that the petition was 2 
made without reasonable cause and in bad faith, the court may award the proposed conservatee 3 
and any other objector to the petition costs of the objection(s) and other expenses and costs of 4 
litigation, including attorney’s fees, incurred to object to the petition. 5 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County. 
  
STATEMENT OF REASONS 
 
The Problem: A conservatorship strips a person of their Constitutional rights and should be used 
sparingly. Unfortunately, they are being utilized in greater frequency as threats to force seniors to 
act or refrain from acting against their children or other family members’ wishes. Additionally, 
the conservatorship process puts the confidential medical and financial information of the 
proposed conservatee in a public forum and requires great effort and financial resources to 
defend. The only person who is harmed by a failed conservatorship filing is the proposed 
conservatee. 
 
The Solution: This resolution provides a deterrent to the filing of meritless conservatorship 
actions. It mirrors Probate Code section 17211 which provides for costs of litigation, including 
attorney’s fee, for the bad faith filing of a contest of a trust accounting or opposition to a contest 
of a trust accounting. It will not deter any unsuccessful good faith filings as it requires the court 
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to make a finding that it was brought without reasonable cause and in bad faith.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.   
 
CURRENT OR RELATED LEGISLATION 
None known 
 
AUTHOR AND/OR PERMANENT CONTACT:  Kimberly R. McGhee, Esq., Black & 
McGhee, A Professional Law Corporation, 144 East Washington Ave., Escondido, CA 92025; 
(760) 745-2900. 
 
RESPONSIBLE FLOOR DELEGATE:  Kimberly R. McGhee 
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
TEXCOM 
 
DISAPPROVE 
 
TEXCOM is concerned that this Resolution would discourage legitimate conservatorship 
petitions.  Since other remedies exist to address bad faith petitions (including CCP 128.7), 
TEXCOM suggests that this risk outweighs the benefits this proposed law would confer. 
  
TEXCOM suggests that the Resolution is too limited if adopted.  For example, do bad faith 
objections to a legitimate conservatorship petition give rise to sanctions? 
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RESOLUTION 13-06-2019 
 
DIGEST 
Probate: Adds Conservator of the Estate and Nominated Executor to Small Estate Affidavits. 
Amends Probate Code section 13051 to allow conservators and nominated executors to sign a 
small estate affidavit. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE 
 
History:  
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 13051 to allow conservators and nominated 
executors to sign a small estate affidavit. This resolution should be disapproved because the 
changes proposed could lead to instances of beneficiaries’ rights and distributions being 
negatively affected without the benefit of due process. 
 
When a person dies with an estate of less than $150,000, the Probate Code provides a procedure 
for the collection of assets without formal administration. (Prob. Code, § 13100 et. seq.) In order 
to take advantage of this procedure, all of the beneficiaries entitled to a share of the assets are 
required to sign the required affidavit. (Prob. Code, § 13501.) This resolution would allow a 
conservator or executor to sign such an affidavit instead of all the beneficiaries.  
 
Under current law, problems can arise when a beneficiary refuses or fails to sign off on the small 
estates affidavit, or if all beneficiaries cannot be located.  The solution, however, disregards the 
intent of the statute, which is to protect the beneficiaries and ensure that they have been properly 
noticed. Unlike every other part of Probate Code section 13051, the amendments do not vest 
power in the beneficiary’s agents but places it in the hands of the nominated executor or a 
conservator of the decedent.  
 
If this amendment is adopted, then subdivisions (a) - (e) become unnecessary so long as a 
conservator or a nominated executor exists to sign off on the affidavit. This could lead to 
instances of beneficiaries’ rights and distributions being negatively affected. A beneficiary may 
have legitimate reasons for wanting formal administration and those beneficiaries’ rights should 
not be waivable by an executor or a conservator for reasons of expediency. Finally, the 
opportunities for fraudulent transfers increase exponentially in that an executor could easily 
present the affidavit to an asset holder and then abscond with the assets of the estate long before 
the rightful beneficiaries even knew the assets existed.  In small estates there is often a reality 
that named executors are essentially judgment proof, thus the rightful beneficiaries would simply 
be left without any viable recourse.  
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 13051 to read as follows:  
 
§13051 1 
Guardian or conservator; trustee; custodian; sister state personal representative; durable power of 2 
attorney; nominated executor 3 
For the purposes of this part: 4 

(a) The guardian or conservator of the estate of a person entitled to any of the decedent’s 5 
property may act on behalf of the person without authorization or approval of the court in which 6 
the guardianship or conservatorship proceeding is pending. 7 

(b) The trustee of a trust may act on behalf of the trust. In the case of a trust that is subject 8 
to continuing jurisdiction of the court pursuant to Chapter 4 (commencing with Section 17300) 9 
of Part 5 of Division 9, the trustee may act on behalf of the trust without the need to obtain 10 
approval of the court. 11 

(c) If the decedent’s will authorizes a custodian under the Uniform Gifts to Minors Act or 12 
the Uniform Transfers to Minors Act of any state to receive a devise to a beneficiary, the 13 
custodian may act on behalf of the beneficiary until such time as the custodianship terminates. 14 

(d) A sister state personal representative may act on behalf of the beneficiaries as 15 
provided in Chapter 3 (commencing with Section 12570) of Part 13 of Division 7. 16 

(e) The attorney in fact authorized under a durable power of attorney may act on behalf of 17 
the beneficiary giving the power of attorney. 18 

(f) The person nominated in decedent’s will to act as executor may act on behalf of the 19 
beneficiary or all of the beneficiaries as provided by the terms of decedent’s will. 20 

(g) The conservator of the estate of the decedent may act on behalf of sole person or all of 21 
the persons who succeeded to the particular item of property of the decedent under Sections 6401 22 
and 6402 or, if the law of a sister state or foreign nation governs succession to the particular item 23 
of property, under the law of the sister state or foreign nation. 24 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County. 
  
STATEMENT OF REASONS 
 
The Problem: When a person dies with less than $150,000, the Probate Code provides for 
collection of assets without administration. However, to collect the decedent’s assets, a small 
estate affidavit must be executed by all of the beneficiaries entitled to receive the property. In 
situations where a beneficiary refuses to execute the small estate affidavit, a probate must be 
initiated to collect the small sum. As the sum is small, attorneys are unlikely to accept the 
representation since their fee is limited to a percentage of the estate and the asset is likely 
dissipated through bank fees before the asset can be collected.  
 
The Solution: This Resolution provides for alternatives to requiring the beneficiaries of an estate 
to cooperate if there was a conservator of the estate appointed during decedent’s life or if the 
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decedent nominated an executor in a will. The small estate affidavit will still require the name(s) 
of the decedent’s beneficiaries to ensure accurate distribution of decedent’s estate but would not 
require each one of the beneficiaries to execute the affidavit. In situations where there is 
conservator of the estate, the small estate affidavit could be utilized to distribute the assets as part 
of the final accounting without the need for the beneficiaries to execute the small estate affidavit 
to avoid a probate. Additionally, if there were assets held outside of the conservatorship estate 
which were discovered after decedent’s death, this addition would allow the conservator to 
marshal it and distribute it as part of the final accounting to the court.  
 
IMPACT STATEMENT 
This resolution affects Probate Code section 13101 as it expands who can execute the small 
estate affidavit.   

CURRENT OR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Kimberly R. McGhee, Esq., Black & 
McGhee, A Professional Law Corporation, 144 East Washington Ave., Escondido, CA 92025; 
(760) 745-2900. 
 
RESPONSIBLE FLOOR DELEGATE:  Kimberly R. McGhee 
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
TEXCOM 
 
DISAPPROVE  
 
Probate Code section 13051 constitutes a list of fiduciaries who have authority to act to sign a 
small estate affidavit to claim property of an estate on behalf of a particular successor in interest 
of the decedent. For example, under this section, a guardian or conservator is authorized to act on 
behalf of a person entitled to property from a decedent’s estate, a trustee is authorized to act on 
behalf of a trust entitled to property from a decedent’s estate, an attorney in fact is authorized to 
act on behalf of his or her principal entitled to property from a decedent’s estate, and a named 
custodian is authorized to act on behalf of the designated minor entitled to property from a 
decedent’s estate under CUTMA.  
  
In all of the above instances, the successor in interest of the decedent is either (1) legally unable 
to execute a small estate affidavit to claim directly their own interest in the decedent’s estate 
because of incapacity (conservatees, wards and minors), or (2) the fiduciary has the independent 
legal authority to act for the successor in interest (trustees and attorneys in fact). These 
fiduciaries have independent legal relationships and continuing legal duties to the successors in 
interest of the decedent beyond the act of executing a small estate affidavit. Accordingly, it 
makes sense to vest those fiduciaries with the authority to execute a small estate affidavit. 
  

386 of 506



13-06-2019 Page 4 of 4 

By contrast, a nominated executor under a decedent’s will has not been appointed and, therefore, 
has no independent legal authority to act for the successors in interest of the deceased testator to 
claim property. The legal authority of a conservator terminates with the conservatee’s death.  
Therefore, a conservator of a deceased conservatee’s estate has no direct, independent legal 
authority to act on behalf of the successors in interest of the deceased conservatee. 
 
Further, adding a nominated executor or conservator of a deceased conservatee’s estate to the list 
of “fiduciaries” who may execute a small estate affidavit would allow a third party, legally 
unrelated to the decedent’s successor in interest, to make a claim on behalf of a successor who 
(1) is not suffering any form of incapacity, and (2) has not authorized the nominated executor or 
conservator to act on his or her behalf.  If a successor in interest fails to act, that is the right of 
that successor in interest.  No third party should be with the right to make a claim for a successor 
in interest who has capacity to act on their own.  
 
In addition, a third party who signs a small estate affidavit might subject the successor 
involuntarily or unknowingly to liability, including potential income taxes and claims by the 
decedent’s creditors up to the value of the property received. In the case of property with toxic 
contamination, this liability could exceed the value of estate property received.   It also might 
preclude the execution of a disclaimer. 
 
A successor in interest may simply want to refuse to accept the interest. Whatever the reason for 
the successor in interest’s lack of action, it simply seems inappropriate to create an avenue for a 
nominated executor or a decedent’s conservator to sign a small estate affidavit on behalf of 
persons who can otherwise sign the document themselves.  
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RESOLUTION 13-07-2019 
 
DIGEST 
Elder or Dependent Adult Abuse: Release of Information to Counsel 
Amends Welfare and Institutions Code section 15633.5 to provide that counsel for the victim of 
elder abuse or dependent adult abuse may obtain information relevant to the reported abuse. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History:  
No similar resolutions found. 
 
Reasons:  
This resolution amends Welfare and Institutions Code section 15633.5 to provide that counsel for 
the victim of elder abuse or dependent adult abuse may obtain information relevant to the 
reported abuse. This resolution should be disapproved because there may be instances in which 
information contained in the report should be protected.  
 
Under current law, when allegations of elder abuse or dependent adult abuse are made to Adult 
Protective Services, the subject of the allegations – the elder or dependent adult – does not have 
the right to receive a copy of the documentation related to the allegations, investigation and 
findings absent a court order. (See Welf. & Inst. Code, § 15633.5.) 
 
The resolution makes the blanket representation that the responding agency will never oppose a 
motion for the release of the report.  However, there may be some circumstances in which it 
would be appropriate for confidential or sensitive information to be withheld and this resolution 
provides no safeguard if that is the case.  For example, the proposed language could require the 
disclosure of the home address of a family member who has also been subject to abuse by the 
accused, potentially placing that person in danger.  If the adult in question is the victim of elder 
abuse or other abuse and this adult then receives sensitive information about the abuse, there is 
the possibility the adult in question will disclose it to their abuser.  This is particularly true when 
the accused may be the person who retained counsel for the proposed dependent adult. To make 
matters worse, even if there are compelling reasons to not provide the report to the dependent 
adult, there is no allowance for a protective order.  As a result, the resolution is overbroad and 
may make worse the situation it sought to alleviate.  

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Welfare and Institutions Code section 15633.5, to read as follows: 
 
§15633.5   1 

(a) Information relevant to the incident of elder or dependent adult abuse may be given to 2 
an investigator from an adult protective services agency, a local law enforcement agency, the 3 

388 of 506



 

13-07-2019 Page 2 of 4 
 

office of the district attorney, the office of the public guardian, the probate court, the bureau, or 4 
an investigator of the Department of Consumer Affairs, Division of Investigation who is 5 
investigating a known or suspected case of elder or dependent adult abuse., or to counsel 6 
representing the elder or dependent adult who is the subject of the reported information. 7 

(b) The identity of any person who reports under this chapter shall be confidential and 8 
disclosed only among the following agencies or persons representing an agency: 9 

(1) An adult protective services agency. 10 
(2) A long-term care ombudsperson program. 11 
(3) A licensing agency. 12 
(4) A local law enforcement agency. 13 
(5) The office of the district attorney. 14 
(6) The office of the public guardian. 15 
(7) The probate court. 16 
(8) The bureau. 17 
(9) The Department of Consumer Affairs, Division of Investigation. 18 
(10) Counsel representing an adult protective services agency. 19 
(c) The identity of a person who reports under this chapter may also be disclosed under 20 

the following circumstances: 21 
(1) To the district attorney in a criminal prosecution. 22 
(2) When a person reporting waives confidentiality. 23 
(3) By court order. 24 
(d) Notwithstanding subdivisions (a), (b), and (c), any person reporting pursuant to 25 

Section 15631 shall not be required to include his or her name in the report. 26 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Probate Attorneys of San Diego 
 
STATEMENT OF REASONS 
 
The Problem:  Currently, when allegations of elder abuse or dependent adult abuse are made to 
Adult Protective Services, the subject of the allegations – the elder or dependent adult – has no 
ability to simply request a copy of the documentation related to the allegations, investigation and 
findings.  This is a problem when a conservatorship or other protective action is pending before 
the court and the proposed conservatee objects to the imposition of a conservatorship.  Evidence 
that the allegations are unfounded and/or made in bad faith is critical in opposing the petition for 
conservatorship.  The process for obtaining the information requires counsel for the proposed 
conservatee to first serve a subpoena duces tecum and/or a subpoena for the deposition of the 
investigator.  The agency will then refuse to comply, citing the restrictions contained in Welfare 
and Institutions Code 15633.5.  The next step is to file a motion to compel, which the agency 
won’t oppose because their goal is to obtain the court order required by the code.  Ultimately, 
when the court issues an order to the agency, they will comply with the discovery requests.  This 
procedure is wasteful of the financial resources of the proposed conservatee as well as court 
resources.   
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The Solution:  This resolution provides for the lawful release of the information without the need 
for unnecessary expense and without the court’s intervention by including counsel for the subject 
of the allegations as an authorized recipient.  This resolution does not require the agency to 
release the identity of the reporting party, thus preserving their right to privacy and promoting 
the confidentiality that encourages reporting of elder or dependent adult abuse. A court order 
would still be required to obtain the reporting party’s identity.  
 
IMPACT STATEMENT 
The impact of this resolution is uncertain. Implementation of this resolution may affect the 
internal procedures followed by agencies charged with investigating allegations of elder or 
dependent adult abuse.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Merrianne E. Dean, 3990 Old Town 
Avenue, Suite C-303, San Diego, California 92110, (619) 232-8377, 
mdean@thedeanlawgroup.com 
 
RESPONSIBLE FLOOR DELEGATE:  Merrianne E. Dean  
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
TEXCOM 
 
DISAPPROVE 
 
Currently, reports made to Adult Protective Services may be released only to those individuals or 
agencies named in Welfare and Institutions Code section 15633.5: investigator with Adult 
Protective Services, local law enforcement agency, the office of the district attorney, the office of 
the public guardian, the probate court, the bureau, or an investigator with the Department of 
Consumer Affairs investigating a known or suspected case of elder abuse.  The proposed 
amendment would add counsel representing the elder or dependent adult. 
  
While some members of TEXCOM acknowledge that it would be helpful to have access to the 
confidential report concerning a proposed conservatee (especially if they were representing a 
conservatee who was against establishing a conservatorship), the majority (by a small margin) 
prefer keeping the report confidential because there are adequate procedures in place which 
would allow proposed conservatee’s counsel to obtain a copy of the APS report. 
 
TEXCOM members opposing this Resolution also are concerned that “counsel representing the 
elder” is limited to court-appointed counsel or retained counsel.  They do not think a distinction 
between court appointed counsel and counsel retained by the conservatee or a family member is 
appropriate. 
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Finally, all TEXCOM members share a concern that counsel who obtained the report would need 
to understand that a court order would be required to disclose any of the report in a responsive 
pleading or open court. 
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RESOLUTION 13-08-2019 
 
DIGEST 
Probate Code: Clarify Persons Entitled to Compensation/Reimbursement for Conservatorship Petition 
Amends Probate Code section 2640.1 to clarify who can seek compensation and reimbursement 
of costs on a successful petition for appointment of a conservator. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 2640.1 to clarify who can seek compensation and 
reimbursement of costs on a successful petition for appointment of a conservator.  This 
resolution should be approved in principle because it allows a successful petitioner for 
appointment of a conservator who is not the petitioner and her attorney to seek compensation for 
fees and costs in connection with the appointment process. 
 
Presently, under Probate Code section 2640.1, if a person has petitioned the court for 
appointment and another person was appointed, the unsuccessful petitioner may petition the 
court for fees and costs provided that the court determines that the petition was filed in the best 
interests of the conservatee.  
 
While the court in Estate of Moore (1968) 258 Cal.App.2d 460, effectively resolved the issue in 
favor of successful petitioners of third party-conservators, there is no clear statutory provision for 
the reimbursement of fees and costs to a petitioner who was successful in seeking the 
appointment of a third party as a conservator, such as a private professional fiduciary or a 
corporate conservator.  This resolution codifies the holding in Moore and would allow the 
petitioner to seek just and reasonable compensation reimbursement of costs for a successful 
petition.      

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 2640.1 to read as follows: 
 
§2640.1 1 
 (a)  If a person has petitioned for the appointment of a particular conservator 2 
who is not the petitioner and the conservator is appointed, but not before the expiration of 90 3 
days from the issuance of letters, the person who petitioned for the appointment of the 4 
conservator and that person’s attorney may petition the court for an order fixing and allowing 5 
compensation and reimbursement of costs. 6 
 (a)(b)  If a person has petitioned for the appointment of a particular conservator 7 
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and another conservator was appointed while the petition was pending, but not before the 8 
expiration of 90 days from the issuance of letters, the person who petitioned for the appointment 9 
of the conservator but was not appointed and that person’s attorney may petition the court for an 10 
order fixing and allowing compensation and reimbursement of costs, provided that the court 11 
determines that the petition was filed in the interests of the conservatee. 12 
 (b)(c)  Notice of the hearing shall be given for the period and in the manner 13 
provided in Chapter 3 (commencing with Section 1460) of Part 1. 14 
 (c)(d)  Upon the hearing, the court shall make an order to allow both of the 15 
following:  16 
 (1)  Any compensation or costs requested in the petition the court determines 17 
is just and reasonable to the person who either petitioned for the appointment of a particular 18 
conservator who was not the petitioner and the conservator was appointed, or who petitioned for 19 
the appointment of a conservator but was not appointed, for his or her services rendered in 20 
connection with and to facilitate the appointment of the conservator, and costs incurred in 21 
connection therewith. 22 
 (2)  Any compensation or costs requested in the petition the court determines  23 
is just and reasonable to the attorney for the person, for his or her services rendered in connection 24 
with and to facilitate the appointment of a conservator, and costs incurred in connection 25 
therewith.  26 
 Any compensation and costs allowed shall be charged to the estate of the conservatee. If 27 
a conservator of the estate is not appointed, but a conservator of the person is appointed, the 28 
compensation and costs allowed shall be ordered by the court to be paid from property belonging 29 
to the conservatee, whether held outright, in trust, or otherwise. 30 
 (d)(e)  It is the intent of the Legislature for this section to have retroactive effect.31 

32 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Probate Attorneys of San Diego 
 
STATEMENT OF REASONS 
 
The Problem:  Probate Code sections 2640 and 2641 provide authority for a conservator of the 
estate or a conservator of the person to seek an award of fees to an appointed conservator and his 
or her attorney, including for services rendered before the date of appointment (e.g., in relation to 
the petition). And Probate Code § 2640.1 provides that if a person petitions for appointment of a 
particular conservator and that person is ultimately not appointed and another conservator is 
ultimately appointed by the court, the person can still seek compensation for fees, provided that 
the court concludes that the petition was filed in the conservatee’s best interest.  
 
But neither of these provisions apply to the situation where a petitioner seeks the appointment of 
a conservator who is not the petitioner, and the proposed conservator is indeed appointed—even 
though it is obvious and equitable that such petitioner should also be able to seek compensation 
and reimbursement for fees and costs incurred in connection with that successful effort to have 
the conservator appointed.  
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The Solution:  Despite the void of statutory authority, the court in Estate of Moore ((1968) 258 
Cal.App.2nd 460, resolved the issue of whether a court has equitable authority to award 
attorney’s fees for a party who successfully petitions for appointment of a conservator who is not 
the petitioner. In Moore, the court awarded fees to the person who successfully petitioned for the 
appointment of Bank of America as conservator. The court stated: “[o]ur question then becomes 
whether in the absence of statutory authorization, one who in good faith initiates caretaker 
proceedings in which a guardian or conservator other than the initiator is appointed may be 
awarded his costs and counsel fees. We think he may.”  The Moore court focused on whether the 
services benefitted the conservatee and concluded that “[c]learly, it was as a consequence of 
[petitioner’s] initiative that a conservator was appointed for the person and the estate of Mrs. 
Moore.” The court further noted that if compensation were not available, parties might be 
discouraged from initiating effective action and becoming parties to conservatorship proceedings 
for the benefit of other persons.   Thus, Moore provides direct support for an award of 
fees/reimbursement to a petitioner who successfully seeks appointment of a third-party 
conservator. Moreover, the lack of a statutory basis for a fee award under such circumstances 
appears to be an anomaly, as there is no reason why fees could be awarded to an unsuccessful 
petitioner (Prob. Code, § 2640.1, subd. (a)) and also to a person who successfully petitions for 
their own appointment (Id. at §§ 2640, 2641)—but not to a petitioner who successfully seeks the 
appointment of a third party.    Thus, this Resolution simply amends Probate Code section 
2640.1 to clarify that where a person successfully petitions for the appointment of a third-party 
conservator, that person may seek compensation and reimbursement---effectively codifying the 
holding in Moore.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Gina D. Stein, 4350 La Jolla Village Dr., 
Suite 350, San Diego CA 92122, voice 858-750-3580, fax 858-750-3581, email 
gstein@goodwinbrownlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Gina D. Stein  
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RESOLUTION 13-09-2019 
 
DIGEST 
Attorneys: Confidential Information of Diminished Capacity Clients.  
Amends Business and Professions Code section 6068 to allow an attorney to reveal an 
incapacitated client’s confidential information if substantial harm is a risk. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE 
 
History:  
No similar resolutions found.  
 
Reasons: 
This resolution amends Business and Professions Code section 6068 to allow an attorney to 
reveal an incapacitated client’s confidential information if substantial harm is a risk. This 
resolution should be approved in principle because it allows attorneys to take limited action 
to protect clients whose capacity may be limited.  
 
Currently, Business and Professions Code section 6068 does not allow an attorney to reveal 
confidential information “unless the attorney reasonably believes the disclosure is necessary 
to prevent a criminal act that the attorney reasonably believes is likely to result in death of, or 
substantial bodily harm to, an individual.” This resolution seeks to expand this permissive 
disclosure in instances where the attorney believes his or her client may suffer injury due to 
decreased capacity, or if a client may suffer injury to themselves if no protective action is 
undertaken. California Rule of Professional Conduct, rule 1.6, restates the current language of 
section 6068, but this resolution does not propose a similar modification to rule 1.6.  
 
The language of this resolution is modeled after the language recently proposed by the 
California Commission for the Revision of the Rules of Professional Conduct in 2017 and 
ABA Model Rule 1.14. Almost all of the language in this resolution, except for a few key 
phrases, is exactly the same as the applicable language in the Commission’s proposed rule. 
The Commission and the California Supreme Court considered this proposed change for well 
over three years before rejecting it without explanation.  
 
This resolution does not require disclosure of confidential information but rather allows an 
attorney to act in the best interests of his or her client should the attorney become aware of a 
client’s incapacity to protect themselves due to diminished capacity, and as such, allowing 
such a disclosure would be helpful in instances where such a situation arises. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation 
be sponsored to amend Business and Professions Code section 6068 to read as follows: 
 
§6068 1 

It is the duty of an attorney to do all of the following: 2 
(a) To support the Constitution and laws of the United States and of this state. 3 
(b) To maintain the respect due to the courts of justice and judicial officers. 4 
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(c) To counsel or maintain those actions, proceedings, or defenses only as appear to 5 
him or her legal or just, except the defense of a person charged with a public offense. 6 

(d) To employ, for the purpose of maintaining the causes confided to him or her those 7 
means only as are consistent with truth, and never to seek to mislead the judge or any judicial 8 
officer by an artifice or false statement of fact or law. 9 

(e) (1) To maintain inviolate the confidence, and at every peril to himself or herself to 10 
preserve the secrets, of his or her client. 11 

(2) Notwithstanding paragraph (1), an attorney may, but is not required to, reveal 12 
confidential information relating to the representation of a client to the extent that the 13 
attorney reasonably believes the disclosure is necessary to prevent a criminal act that the 14 
attorney reasonably believes is likely to result in death of, or substantial bodily harm to, an 15 
individual. 16 

(3) Notwithstanding paragraph (1), except where the attorney represents a minor, a 17 
client in a criminal matter, or a client who is the subject of a conservatorship proceeding or 18 
who has a guardian ad litem, an attorney may, but is not required to, take protective action, 19 
provided the attorney reasonably believes that: (i) there is a significant risk that the client will 20 
suffer substantial physical, psychological, or financial harm unless protective action is taken, 21 
and (ii) the client has significantly diminished capacity, in accordance with the factors in 22 
Probate Code §§ 811 and 812, such that the client is unable to understand and make 23 
adequately considered decisions regarding the potential harm, and (iii) the client cannot 24 
adequately act in the client’s own interest. In taking protective action, the attorney must act in 25 
the client’s best interest and disclose no more information than is reasonably necessary to 26 
protect the client from substantial physical, psychological or financial harm.  For purposes of 27 
this section, protective action means to take action to protect the client’s interests by 28 
notifying an individual or organization that has the ability to take action to protect the client 29 
or seeking to have a conservator or guardian ad litem appointed. 30 

(f) To advance no fact prejudicial to the honor or reputation of a party or witness, 31 
unless required by the justice of the cause with which he or she is charged. 32 

(g) Not to encourage either the commencement or the continuance of an action or 33 
proceeding from any corrupt motive of passion or interest. 34 
(h) Never to reject, for any consideration personal to himself or herself, the cause of 35 

the defenseless or the oppressed. 36 
(i) To cooperate and participate in any disciplinary investigation or other regulatory or 37 

disciplinary proceeding pending against himself or herself. However, this subdivision shall 38 
not be construed to deprive an attorney of any privilege guaranteed by the Fifth Amendment 39 
to the Constitution of the United States, or any other constitutional or statutory privileges. 40 
This subdivision shall not be construed to require an attorney to cooperate with a request that 41 
requires him or her to waive any constitutional or statutory privilege or to comply with a 42 
request for information or other matters within an unreasonable period of time in light of the 43 
time constraints of the attorney’s practice. Any exercise by an attorney of any constitutional 44 
or statutory privilege shall not be used against the attorney in a regulatory or disciplinary 45 
proceeding against him or her. 46 

(j) To comply with the requirements of Section 6002.1. 47 
(k) To comply with all conditions attached to any disciplinary probation, including a 48 

probation imposed with the concurrence of the attorney. 49 
(l) To keep all agreements made in lieu of disciplinary prosecution with the State Bar. 50 
(m) To respond promptly to reasonable status inquiries of clients and to keep clients 51 

reasonably informed of significant developments in matters with regard to which the attorney 52 
has agreed to provide legal services. 53 
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(n) To provide copies to the client of certain documents under time limits and as 54 
prescribed in a rule of professional conduct which the board shall adopt. 55 

(o) To report to the State Bar, in writing, within 30 days of the time the attorney has 56 
knowledge of any of the following: 57 

(1) The filing of three or more lawsuits in a 12-month period against the attorney for 58 
malpractice or other wrongful conduct committed in a professional capacity. 59 

(2) The entry of judgment against the attorney in a civil action for fraud, 60 
misrepresentation, breach of fiduciary duty, or gross negligence committed in a professional 61 
capacity. 62 

(3) The imposition of judicial sanctions against the attorney, except for sanctions for 63 
failure to make discovery or monetary sanctions of less than one thousand dollars ($1,000). 64 

(4) The bringing of an indictment or information charging a felony against the 65 
attorney. 66 

(5) The conviction of the attorney, including any verdict of guilty, or plea of guilty or 67 
no contest, of a felony, or a misdemeanor committed in the course of the practice of law, or in 68 
a manner in which a client of the attorney was the victim, or a necessary element of which, as 69 
determined by the statutory or common law definition of the misdemeanor, involves 70 
improper conduct of an attorney, including dishonesty or other moral turpitude, or an attempt 71 
or a conspiracy or solicitation of another to commit a felony or a misdemeanor of that type. 72 

(6) The imposition of discipline against the attorney by a professional or occupational 73 
disciplinary agency or licensing board, whether in California or elsewhere. 74 

(7) Reversal of judgment in a proceeding based in whole or in part upon misconduct, 75 
grossly incompetent representation, or willful misrepresentation by an attorney. 76 

(8) As used in this subdivision, “against the attorney” includes claims and proceedings 77 
against any firm of attorneys for the practice of law in which the attorney was a partner at the 78 
time of the conduct complained of and any law corporation in which the attorney was a 79 
shareholder at the time of the conduct complained of unless the matter has to the attorney’s 80 
knowledge already been reported by the law firm or corporation. 81 

(9) The State Bar may develop a prescribed form for the making of reports required 82 
by this section, usage of which it may require by rule or regulation. 83 

(10) This subdivision is only intended to provide that the failure to report as required 84 
herein may serve as a basis of discipline. 85 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of San Francisco  

 
STATEMENT OF REASONS 

 
The Problem: As California’s elderly population continues to grow, with it projected to double from the 
2000 figure by 2025 (https://oag.ca.gov/bmfea/elder), more elderly individuals will be in vulnerable 
positions and at risk for abuse.  According to the National Center on Elder Abuse, approximately 1 in 10 
Americans experience some form of elder abuse, such as physical, psychological, verbal or sexual 
abuse, financial exploitation, and neglect. (https://ncea.acl.gov/whatwedo/research/statistics.html#14).  
Through representation of elderly clients and clients who otherwise have diminished capacity, an 
attorney is in a position to witness the capacities of his or her clients disintegrate and note signs of 
abuse.  However, because of the strict attorney-client confidentiality requirements under Business and 
Professions Code § 6068(e), in most circumstances attorneys are powerless to stop any abuse they 
suspect without violating the duty of confidentiality. Under the current law, if the abuse does not rise to 
the level of causing death or substantial bodily harm due to a criminal act, attorneys are unable to 
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contact Adult Protective Services or other entities that might be able to provide the elder or incapacitated 
person with necessary protection and assistance. 

 
The Solution: This resolution amends Business and Professions Code § 6068(e) to allow attorneys to 
disclose a client’s confidential information in the limited instance where the client has significantly 
diminished capacity, the client is at risk of substantial harm and the client is powerless to stop that harm. 
To ensure that attorney-client confidentiality is not eroded more than necessary, the attorney may 
divulge only the confidential information that is reasonably necessary to protect the client from harm. 
The resolution does not require attorneys to disclose the confidential information of a client with 
diminished capacity and instead makes such disclosure permissive. This exemption gives attorneys an 
avenue to stop or prevent abuse when they suspect it might be happening and by so doing, protect their 
elderly and otherwise incapacitated clients.  

The language in this resolution is modeled after the language proposed by the California Commission 
for the Revision of the Rules of Professional Conduct in 2017 and ABA Model Rule 1.14. Almost all of 
the language in this resolution, except for a few key phrases, is exactly the same as the applicable 
language in the Commission’s proposed rule. The proposed rule was not adopted by the California 
Supreme Court, without an explanation, despite the Commission undertaking an extensive review 
process that included collecting and considering public comment. The Commission’s proposed rule and 
related report may be found 
at https://www.calbar.ca.gov/portals/0/documents/rules/rrc2014/final_rules/rrc2-1.14-all.pdf.   
IMPACT STATEMENT 
This resolution affects California Rule of Professional Conduct 1.6 by requiring an additional 
exemption. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Kelsey R. Blegen, Buffington & Aaron, ALC, 388 
Market Street, Suite 900, San Francisco, CA 94111; (415) 391-9600; krb@buffingtonaaron.com. 
 
RESPONSIBLE FLOOR DELEGATE: Kelsey R. Blegen 
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
TEXCOM 
 
TEXCOM believes the proposed change requires further study, and would be pleased to work with the 
proponents and other interested stakeholders to attempt to draft legislation that would deal with the 
issues addressed but not raise any concerns.  Among other issues, TEXCOM (1) strongly believes that 
any action inconsistent with the expressed desires of the client is problematic, (2) is concerned about any 
change that would result in attorneys becoming “mandated reporters,” (3) is concerned with any 
legislation that would stifle disclosure by an elder to the elder’s attorney, and (4) believes that any 
exception, if enacted, should not permit the attorney to take any action, such as seeking to have a 
conservator or guardian ad litem appointed for the attorney's client.   
 

398 of 506

https://www.calbar.ca.gov/portals/0/documents/rules/rrc2014/final_rules/rrc2-1.14-all.pdf
mailto:krb@buffingtonaaron.com


 

14-01-2019  Page 1 of 9 
 

RESOLUTION 14-01-2019 
 

DIGEST 
Criminal Law: Decriminalization of Sex Work 
Deletes Penal Code sections 266, 266h, 314, 653.22 and 653.23, and amends Penal Code 
sections 266i and 647 to decriminalize sex work, pimping, pandering, prowling, and indecent 
exposure, among other crimes. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE 
 
History: 
Similar to Resolutions 03-07-2007, 02-06-2008, 01-06-2010, 03-02-2011, and 12-07-2012, all of 
which were approved in principle. 
 
Reasons: 
This resolution deletes Penal Code sections 266, 266h, 314, 653.22 and 653.23, and amends 
Penal Code sections 266i and 647 to decriminalize sex work, pimping, pandering, prowling, and 
indecent exposure, among other crimes.  This resolution should be disapproved because it is 
overbroad and fails to provide any means of regulating sex work.  
 
As written, the resolution would legalize pimping and pandering, even when involving minors, 
except when done through coercive threats or violence. (See Pen. Code, §§ 266, 266h, 266i.) It 
would also legalize soliciting or engaging in prostitution with a minor, indecent exposure, 
peeping Tom behavior, prowling, and public intoxication. (See Pen. Code, §§ 314, 647, subds. 
(b)(3), (d), (f), (h), (i), (l), and (m).) In addition, it would eliminate exceptions permitting the 
nonconsensual distribution of intimate images when reporting criminal activity, complying with 
a subpoena or court order, or done in the course of a lawful public proceeding. (See Pen. Code, 
§ 647, subd. (j)(3)(D).) 
 
Decriminalizing prostitution would help prevent the underground prostitution that occurs today, 
allowing sex workers to protect themselves from the control and abuse of sex traffickers, pimps, 
organized crime, and people who engage the services of prostitutes. The settings in which sex 
work may occur range from brothels or other dedicated establishments to roadsides, markets, 
petrol stations, truck stops, parks, hotels, bars, restaurants and private homes, and may be 
recognizable or hidden. Sex work settings may cater to local communities or primarily involve 
transient, migrant and mobile populations of both sex workers and clients. (UNAIDS Guidance 
Note on HIV and Sex Work, UNAIDS/09.09E / JC1696E (Last updated April 2012).) 
Decriminalization is the first step toward legalization and regulation, which in turn would allow 
for taxation and regular medical examinations. To address these difficulties, jurisdictions that 
have successfully decriminalized sex work have adopted health and safety regulations that 
provided safety for both customer and sex worker and typically contain strong protections for 
high-risk children. (New Zealand Prostitution Reform Act 2003, §§ 16 through 29, German 
Prostitutes Protection Act (Prostituiertenschutzgesetz – ProstSchG) 2017). This resolution would 
eliminate the provisions that criminalize prostitution and other sex-based acts without providing 
any means for assuring the health and safety of those who engage in sex work. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to delete Penal Code Sections 266, 266h, 314, 653.22 and 653.23; and amend Penal 
Code Sections 266i and 647 to read as follows: 
 
§266 1 
 Every person who inveigles or entices any unmarried female, of previous chaste 2 
character, under the age of 18 years, into any house of ill fame, or of assignation, or elsewhere, 3 
for the purpose of prostitution, or to have illicit carnal connection with any man; and every 4 
person who aids or assists in such inveiglement or enticement; and every person who, by any 5 
false pretenses, false representation, or other fraudulent means, procures any person female to 6 
have illicit carnal connection with any other individual man, is punishable by imprisonment in 7 
the state prison, or by imprisonment in a county jail not exceeding one year, or by a fine not 8 
exceeding two thousand dollars ($2,000), or by both such fine and imprisonment. 9 
 10 
§266h 11 
 (a) Except as provided in subdivision (b), any person who, knowing another person is a 12 
prostitute, lives or derives support or maintenance in whole or in part from the earnings or 13 
proceeds of the person’s prostitution, or from money loaned or advanced to or charged against 14 
that person by any keeper or manager or inmate of a house or other place where prostitution is 15 
practiced or allowed, or who solicits or receives compensation for soliciting for the person, is 16 
guilty of pimping, a felony, and shall be punishable by imprisonment in the state prison for three, 17 
four, or six years. 18 
 (b) Any person who, knowing another person is a prostitute, lives or derives support or 19 
maintenance in whole or in part from the earnings or proceeds of the person’s prostitution, or 20 
from money loaned or advanced to or charged against that person by any keeper or manager or 21 
inmate of a house or other place where prostitution is practiced or allowed, or who solicits or 22 
receives compensation for soliciting for the person, when the prostitute is a minor, is guilty of 23 
pimping a minor, a felony, and shall be punishable as follows: 24 
 (1) If the person engaged in prostitution is a minor 16 years of age or older, the offense is 25 
punishable by imprisonment in the state prison for three, four, or six years. 26 
 (2) If the person engaged in prostitution is under 16 years of age, the offense is 27 
punishable by imprisonment in the state prison for three, six, or eight years. 28 
 29 
§266i 30 
 (a) Except as provided in subdivision (b), any person who does any of the following is 31 
guilty of pandering, a felony, and shall be punishable by imprisonment in the state prison for 32 
three, four, or six years: 33 
 (1) Procures another person for the purpose of prostitution. 34 
 (2) (1) By promises, threats, or violence, or by any device or scheme, coerces causes, 35 
induces, persuades, or encourages another person to become a prostitute. 36 
 (3) Procures for another person a place as an inmate in a house of prostitution or as an 37 
inmate of any place in which prostitution is encouraged or allowed within this state. 38 
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 (4) (2) By promises, threats, or violence, or by any device or scheme, coerces causes, 39 
induces, persuades, or encourages an inmate of a house of prostitution, or any other place in 40 
which prostitution is encouraged or allowed, to remain therein as an inmate. 41 
 (5) (3) By fraud or artifice, or by duress of person or goods, or by abuse of any position 42 
of confidence or authority, coerces procures another person for the purpose of prostitution, or to 43 
enter any place in which prostitution is encouraged or allowed within this state, or to come into 44 
this state or leave this state for the purpose of prostitution. 45 
 (6) Receives or gives, or agrees to receive or give, any money or thing of value for 46 
procuring, or attempting to procure, another person for the purpose of prostitution, or to come 47 
into this state or leave this state for the purpose of prostitution. 48 
 (b) Any person who does any of the acts described in subdivision (a) with another person 49 
who is a minor is guilty of pandering, a felony, and shall be punishable as follows: 50 
 (1) If the other person is a minor 16 years of age or older, the offense is punishable by 51 
imprisonment in the state prison for three, four, or six years. 52 
 (2) If the other person is under 16 years of age, the offense is punishable by 53 
imprisonment in the state prison for three, six, or eight years. 54 
 55 
§314 56 
 Every person who willfully and lewdly, either: 57 
 (1) Exposes his person, or the private parts thereof, in any public place, or in any place 58 
where there are present other persons to be offended or annoyed thereby; or, 59 
 (2) Procures, counsels, or assists any person so to expose himself or take part in any 60 
model artist exhibition, or to make any other exhibition of himself to public view, or the view of 61 
any number of persons, such as is offensive to decency, or is adapted to excite to vicious or lewd 62 
thoughts or acts, is guilty of a misdemeanor. 63 
 Every person who violates subdivision 1 of this section after having entered, without 64 
consent, an inhabited dwelling house, or trailer coach as defined in Section 635 of the Vehicle 65 
Code, or the inhabited portion of any other building, is punishable by imprisonment in the state 66 
prison, or in the county jail not exceeding one year. 67 
 Upon the second and each subsequent conviction under subdivision 1 of this section, or 68 
upon a first conviction under subdivision 1 of this section after a previous conviction under 69 
Section 288, every person so convicted is guilty of a felony, and is punishable by imprisonment 70 
in state prison. 71 
 72 
§647 73 
 Except as provided in paragraph (5) of subdivision (b) and subdivision (l), Eevery person 74 
who commits any of the following acts is guilty of disorderly conduct, a misdemeanor: 75 
 (a) An individual who coerces solicits anyone to engage in or who engages in lewd or 76 
dissolute conduct in any public place or in any place open to the public or exposed to public 77 
view. 78 
 (b) (1) An individual who solicits, or who agrees to engage in, or who engages in, any act 79 
of prostitution with the intent to receive compensation, money, or anything of value from another 80 
person. An individual agrees to engage in an act of prostitution when, with specific intent to so 81 
engage, he or she manifests an acceptance of an offer or solicitation by another person to so 82 
engage, regardless of whether the offer or solicitation was made by a person who also possessed 83 
the specific intent to engage in an act of prostitution. 84 
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 (2) An individual who solicits, or who agrees to engage in, or who engages in, any act of 85 
prostitution with another person who is 18 years of age or older in exchange for the individual 86 
providing compensation, money, or anything of value to the other person. An individual agrees 87 
to engage in an act of prostitution when, with specific intent to so engage, he or she manifests an 88 
acceptance of an offer or solicitation by another person who is 18 years of age or older to so 89 
engage, regardless of whether the offer or solicitation was made by a person who also possessed 90 
the specific intent to engage in an act of prostitution. 91 
 (3) An individual who solicits, or who agrees to engage in, or who engages in, any act of 92 
prostitution with another person who is a minor in exchange for the individual providing 93 
compensation, money, or anything of value to the minor. An individual agrees to engage in an 94 
act of prostitution when, with specific intent to so engage, he or she manifests an acceptance of 95 
an offer or solicitation by someone who is a minor to so engage, regardless of whether the offer 96 
or solicitation was made by a minor who also possessed the specific intent to engage in an act of 97 
prostitution. 98 
 (4) A manifestation of acceptance of an offer or solicitation to engage in an act of 99 
prostitution does not constitute a violation of this subdivision unless some act, in addition to the 100 
manifestation of acceptance, is done within this state in furtherance of the commission of the act 101 
of prostitution by the person manifesting an acceptance of an offer or solicitation to engage in 102 
that act. As used in this subdivision, “prostitution” includes any lewd act between persons for 103 
money or other consideration. 104 
 (5) Notwithstanding paragraphs (1) to (3), inclusive, this subdivision does not apply to a 105 
child under 18 years of age who is alleged to have engaged in conduct to receive money or other 106 
consideration that would, if committed by an adult, violate this subdivision. A commercially 107 
exploited child under this paragraph may be adjudged a dependent child of the court pursuant to 108 
paragraph (2) of subdivision (b) of Section 300 of the Welfare and Institutions Code and may be 109 
taken into temporary custody pursuant to subdivision (a) of Section 305 of the Welfare and 110 
Institutions Code, if the conditions allowing temporary custody without warrant are met. 111 
 (c) Who accosts other persons in any public place or in any place open to the public for 112 
the purpose of begging or soliciting alms. 113 
 (d) Who loiters in or about any toilet open to the public for the purpose of engaging in or 114 
soliciting any lewd or lascivious or any unlawful act. 115 
 (b) (e) Who lodges in any building, structure, vehicle, or place, whether public or private, 116 
without the permission of the owner or person entitled to the possession or in control of it. 117 
 (f) Who is found in any public place under the influence of intoxicating liquor, any drug, 118 
controlled substance, toluene, or any combination of any intoxicating liquor, drug, controlled 119 
substance, or toluene, in a condition that he or she is unable to exercise care for his or her own 120 
safety or the safety of others, or by reason of his or her being under the influence of intoxicating 121 
liquor, any drug, controlled substance, toluene, or any combination of any intoxicating liquor, 122 
drug, or toluene, interferes with or obstructs or prevents the free use of any street, sidewalk, or 123 
other public way. 124 
 125 
 (g) If a person has violated subdivision (f), a peace officer, if he or she is reasonably able 126 
to do so, shall place the person, or cause him or her to be placed, in civil protective custody. The 127 
person shall be taken to a facility, designated pursuant to Section 5170 of the Welfare and 128 
Institutions Code, for the 72-hour treatment and evaluation of inebriates. A peace officer may 129 
place a person in civil protective custody with that kind and degree of force that would be lawful 130 
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were he or she effecting an arrest for a misdemeanor without a warrant. A person who has been 131 
placed in civil protective custody shall not thereafter be subject to any criminal prosecution or 132 
juvenile court proceeding based on the facts giving rise to this placement. This subdivision does 133 
not apply to the following persons: 134 
 (1) A person who is under the influence of any drug, or under the combined influence of 135 
intoxicating liquor and any drug. 136 
 (2) A person who a peace officer has probable cause to believe has committed any felony, 137 
or who has committed any misdemeanor in addition to subdivision (f). 138 
 (3) A person who a peace officer in good faith believes will attempt escape or will be 139 
unreasonably difficult for medical personnel to control. 140 
 (h) Who loiters, prowls, or wanders upon the private property of another, at any time, 141 
without visible or lawful business with the owner or occupant. As used in this subdivision, 142 
“loiter” means to delay or linger without a lawful purpose for being on the property and for the 143 
purpose of committing a crime as opportunity may be discovered. 144 
 (i) Who, while loitering, prowling, or wandering upon the private property of another, at 145 
any time, peeks in the door or window of any inhabited building or structure, without visible or 146 
lawful business with the owner or occupant. 147 
 (c) (j) (1) A person who looks through a hole or opening, into, or otherwise views, by 148 
means of any instrumentality, including, but not limited to, a periscope, telescope, binoculars, 149 
camera, motion picture camera, camcorder, or mobile phone, the interior of a bedroom, 150 
bathroom, changing room, fitting room, dressing room, or tanning booth, or the interior of any 151 
other area in which the occupant has a reasonable expectation of privacy, with the intent to 152 
invade the privacy of a person or persons inside. This subdivision does not apply to those areas 153 
of a private business used to count currency or other negotiable instruments. 154 
 (2) A person who uses a concealed camcorder, motion picture camera, or photographic 155 
camera of any type, to secretly videotape, film, photograph, or record by electronic means, 156 
another identifiable person under or through the clothing being worn by that other person, for the 157 
purpose of viewing the body of, or the undergarments worn by, that other person, without the 158 
consent or knowledge of that other person, with the intent to arouse, appeal to, or gratify the lust, 159 
passions, or sexual desires of that person and invade the privacy of that other person, under 160 
circumstances in which the other person has a reasonable expectation of privacy. For the 161 
purposes of this paragraph, “identifiable” means capable of identification, or capable of being 162 
recognized, meaning that someone could identify or recognize the victim, including the victim 163 
herself or himself. It does not require the victim’s identity to actually be established. 164 
 (3) (A) A person who uses a concealed camcorder, motion picture camera, or 165 
photographic camera of any type, to secretly videotape, film, photograph, or record by electronic 166 
means, another identifiable person who may be in a state of full or partial undress, for the 167 
purpose of viewing the body of, or the undergarments worn by, that other person, without the 168 
consent or knowledge of that other person, in the interior of a bedroom, bathroom, changing 169 
room, fitting room, dressing room, or tanning booth, or the interior of any other area in which 170 
that other person has a reasonable expectation of privacy, with the intent to invade the privacy of 171 
that other person. For the purposes of this paragraph, “identifiable” means capable of 172 
identification, or capable of being recognized, meaning that someone could identify or recognize 173 
the victim, including the victim herself or himself. It does not require the victim’s identity to 174 
actually be established. 175 
 (B) Neither of the following is a defense to the crime specified in this paragraph: 176 
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 (i) The defendant was a cohabitant, landlord, tenant, cotenant, employer, employee, or 177 
business partner or associate of the victim, or an agent of any of these. 178 
 (ii) The victim was not in a state of full or partial undress. 179 
 (4) (A) A person who intentionally distributes the image of the intimate body part or parts 180 
of another identifiable person, or an image of the person depicted engaged in an act of sexual 181 
intercourse, sodomy, oral copulation, sexual penetration, or an image of masturbation by the 182 
person depicted or in which the person depicted participates, under circumstances in which the 183 
persons agree or understand that the image shall remain private, the person distributing the image 184 
knows or should know that distribution of the image will cause serious emotional distress, and 185 
the person depicted suffers that distress. 186 
 (B) A person intentionally distributes an image described in subparagraph (A) when he or 187 
she personally distributes the image, or arranges, specifically requests, or intentionally causes 188 
another person to distribute that image. 189 
 (C) As used in this paragraph, “intimate body part” means any portion of the genitals, the 190 
anuand in the case of a female, also includes any portion of the breasts below the top of the 191 
areola, that is either uncovered or clearly visible through clothing. 192 
 (D) It shall not be a violation of this paragraph to distribute an image described in 193 
subparagraph (A) if any of the following applies: 194 
 (i) The distribution is made in the course of reporting an unlawful activity. 195 
 (ii) The distribution is made in compliance with a subpoena or other court order for use in 196 
a legal proceeding. 197 
 (iii) The distribution is made in the course of a lawful public proceeding. 198 
 (5) This subdivision does not preclude punishment under any section of law providing for 199 
greater punishment. 200 
 (d) (k) In addition to any punishment prescribed by this section, a court may suspend, for 201 
not more than 30 days, the privilege of the person to operate a motor vehicle pursuant to Section 202 
13201.5 of the Vehicle Code for any violation of subdivision (b) that was committed within 203 
1,000 feet of a private residence and with the use of a vehicle. In lieu of the suspension, the court 204 
may order a person’s privilege to operate a motor vehicle restricted, for not more than six 205 
months, to necessary travel to and from the person’s place of employment or education. If 206 
driving a motor vehicle is necessary to perform the duties of the person’s employment, the court 207 
may also allow the person to drive in that person’s scope of employment. 208 
 (l) (1) A second or subsequent violation of subdivision (j) is punishable by imprisonment 209 
in a county jail not exceeding one year, or by a fine not exceeding two thousand dollars ($2,000), 210 
or by both that fine and imprisonment. 211 
 (e) (2) If the victim of a violation of subdivision (jc) was a minor at the time of the 212 
offense, the violation is punishable by imprisonment in a county jail not exceeding one year, or 213 
by a fine not exceeding two thousand dollars ($2,000), or by both that fine and imprisonment. 214 
 (m) (1) If a crime is committed in violation of subdivision (b) and the person who was 215 
solicited was a minor at the time of the offense, and if the defendant knew or should have known 216 
that the person who was solicited was a minor at the time of the offense, the violation is 217 
punishable by imprisonment in a county jail for not less than two days and not more than one 218 
year, or by a fine not exceeding ten thousand dollars ($10,000), or by both that fine and 219 
imprisonment. 220 
 (2) The court may, in unusual cases, when the interests of justice are best served, reduce 221 
or eliminate the mandatory two days of imprisonment in a county jail required by this 222 
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subdivision. If the court reduces or eliminates the mandatory two days’ imprisonment, the court 223 
shall specify the reason on the record. 224 
 225 
§653.22 226 
 (a) (1) Except as specified in paragraph (2), it is unlawful for any person to loiter in any 227 
public place with the intent to commit prostitution. This intent is evidenced by acting in a 228 
manner and under circumstances that openly demonstrate the purpose of inducing, enticing, or 229 
soliciting prostitution, or procuring another to commit prostitution. 230 
 (2) Notwithstanding paragraph (1), this subdivision does not apply to a child under 18 231 
years of age who is alleged to have engaged in conduct that would, if committed by an adult, 232 
violate this subdivision. A commercially exploited child under this paragraph may be adjudged a 233 
dependent child of the court pursuant to paragraph (2) of subdivision (b) of Section 300 of the 234 
Welfare and Institutions Code and may be taken into temporary custody pursuant to subdivision 235 
 (a) of Section 305 of the Welfare and Institutions Code, if the conditions allowing 236 
temporary custody without warrant are met. 237 
 (b) Among the circumstances that may be considered in determining whether a person 238 
loiters with the intent to commit prostitution are that the person: 239 
 (1) Repeatedly beckons to, stops, engages in conversations with, or attempts to stop or 240 
engage in conversations with passersby, indicative of soliciting for prostitution. 241 
 (2) Repeatedly stops or attempts to stop motor vehicles by hailing the drivers, waving 242 
arms, or making any other bodily gestures, or engages or attempts to engage the drivers or 243 
passengers of the motor vehicles in conversation, indicative of soliciting for prostitution. 244 
 (3) Has been convicted of violating this section, subdivision (a) or (b) of Section 647, or 245 
any other offense relating to or involving prostitution, within five years of the arrest under this 246 
section. 247 
 (4) Circles an area in a motor vehicle and repeatedly beckons to, contacts, or attempts to 248 
contact or stop pedestrians or other motorists, indicative of soliciting for prostitution. 249 
 (5) Has engaged, within six months prior to the arrest under this section, in any behavior 250 
described in this subdivision, with the exception of paragraph (3), or in any other behavior 251 
indicative of prostitution activity. 252 
 (c) The list of circumstances set forth in subdivision (b) is not exclusive. The 253 
circumstances set forth in subdivision (b) should be considered particularly salient if they occur 254 
in an area that is known for prostitution activity. Any other relevant circumstances may be 255 
considered in determining whether a person has the requisite intent. Moreover, no one 256 
circumstance or combination of circumstances is in itself determinative of intent. Intent must be 257 
determined based on an evaluation of the particular circumstances of each case. 258 
 259 
§653.23 260 
 (a) It is unlawful for any person to do either of the following: 261 
 (1) Direct, supervise, recruit, or otherwise aid another person in the commission of a 262 
violation of subdivision (b) of Section 647 or subdivision (a) of Section 653.22. 263 
 (2) Collect or receive all or part of the proceeds earned from an act or acts of prostitution 264 
committed by another person in violation of subdivision (b) of Section 647. 265 
 (b) Among the circumstances that may be considered in determining whether a person is 266 
in violation of subdivision (a) are that the person does the following: 267 
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 (1) Repeatedly speaks or communicates with another person who is acting in violation of 268 
subdivision (a) of Section 653.22. 269 
 (2) Repeatedly or continuously monitors or watches another person who is acting in 270 
violation of subdivision (a) of Section 653.22. 271 
 (3) Repeatedly engages or attempts to engage in conversation with pedestrians or 272 
motorists to solicit, arrange, or facilitate an act of prostitution between the pedestrians or 273 
motorists and another person who is acting in violation of subdivision (a) of Section 653.22. 274 
 (4) Repeatedly stops or attempts to stop pedestrians or motorists to solicit, arrange, or 275 
facilitate an act of prostitution between pedestrians or motorists and another person who is acting 276 
in violation of subdivision (a) of Section 653.22. 277 
 (5) Circles an area in a motor vehicle and repeatedly beckons to, contacts, or attempts to 278 
contact or stop pedestrians or other motorists to solicit, arrange, or facilitate an act of prostitution 279 
between the pedestrians or motorists and another person who is acting in violation of subdivision 280 
(a) of Section 653.22. 281 
 (6) Receives or appears to receive money from another person who is acting in violation 282 
of subdivision (a) of Section 653.22. 283 
 (7) Engages in any of the behavior described in paragraphs (1) to (6), inclusive, in regard 284 
to or on behalf of two or more persons who are in violation of subdivision (a) of Section 653.22. 285 
 (8) Has been convicted of violating this section, subdivision (a) or (b) of Section 647, 286 
subdivision (a) of Section 653.22, Section 266h, or 266i, or any other offense relating to or 287 
involving prostitution within five years of the arrest under this section. 288 
 (9) Has engaged, within six months prior to the arrest under subdivision (a), in any 289 
behavior described in this subdivision, with the exception of paragraph (8), or in any other 290 
behavior indicative of prostitution activity. 291 
 (c) The list of circumstances set forth in subdivision (b) is not exclusive. The 292 
circumstances set forth in subdivision (b) should be considered particularly salient if they occur 293 
in an area that is known for prostitution activity. Any other relevant circumstances may be 294 
considered. Moreover, no one circumstance or combination of circumstances is in itself 295 
determinative. A violation of subdivision (a) shall be determined based on an evaluation of the 296 
particular circumstances of each case. 297 
 (d) Nothing in this section shall preclude the prosecution of a suspect for a violation of 298 
Section 266h or 266i or for any other offense, or for a violation of this section in conjunction 299 
with a violation of Section 266h or 266i or any other offense.300 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS 
 
The Problem:  Existing law makes it a crime to solicit, perform, and participate in sex work and 
to pimp, pander, supervise or aid a sex worker, and loiter for the purpose of sex work.  Existing 
law also makes it a crime to participate in lewd conduct in public and indecent exposure. 
 
The evidence is clear that laws making it illegal for consenting adults to engage in sexual activity 
in exchange for money hurt public health because they lead to fear of law enforcement and 
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criminal prosecution, deter use of condoms (they are often used as evidence), and create hurdles 
to healthcare for sex workers and their clients. The criminalization of sex work results in 
LGBTQI people, people of color, gay men, and women who sell sex (as opposed to the men who 
buy it from them) being disproportionately targeted by law enforcement.  Indeed, sex workers 
report that they face more threats from law enforcement than from clients. 
 
California Evidence Code Section 1162 provides that evidence that victims of or witnesses to 
extortion, stalking, or violence were engaged in sex work at or around the time of the incident is 
inadmissible in a separate prosecution to prove criminal liability for the sex work.  
  
The Solution:  This resolution would decriminalize, decarcerate, and destigmatize sex workers’ 
lives and livelihoods. 
 
The sex workers’ rights movement has historic roots in California, going back over 100 years, 
including the notable 1917 sex worker march in San Francisco.  It is time for California to 
change its laws to be in accord with its longstanding tradition of being a pioneer for marginalized 
populations, especially in light of recent federal legislation – FOSTA and SESTA, signed by 
Trump in July 2018 that makes sex work less safe.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jennifer Orthwein, Medina Orthwein LLP, 
1322 Webster St. Ste. 200, Oakland, CA 94612, Phone: (510) 823-2040. Fax: (510) 217-3580, 
jorthwein@medinaorthwein.com  
 
RESPONSIBLE FLOOR DELEGATE:  Jennifer Orthwein  
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RESOLUTION 14-02-2019 
  
DIGEST 
Assault: Lesser Included Offense  
Amends Penal Code section 245 to clarify when a jury must be instructed that brandishing a 
deadly weapon is a lesser included offense of assault with a deadly weapon. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 245 to clarify when a jury must be instructed that 
brandishing a deadly weapon is a lesser included offense of assault with a deadly weapon. This 
resolution should be disapproved because brandishing is not invariably entailed in an assault 
with a deadly weapon charge, and as such, the resolution interferes with tactical decision-making 
of the parties, with due process implications.   
 
“An assault is an unlawful attempt, coupled with a present ability, to commit a violent injury on 
the person of another.” (Pen. Code, § 240.) A simple assault is a misdemeanor. (Id., § 241, subds. 
(a) and (b).) However, when an assault is committed with a deadly instrument, weapon, or 
firearm, it is a felony with longer sentences. (Id., § 245.)  
 
Brandishing is the drawing or exhibiting of any deadly weapon “in a rude, angry, or threatening 
manner.” It includes the unlawful use of a deadly weapon in a fight or quarrel, except in cases of 
self-defense.  (Pen. Code, § 417.)  In most instances, brandishing is a misdemeanor.  (Id., §§ 
417-417.27, 417.4.)  Brandishing a firearm is a felony.  (Id., §§ 417.3, 417.6, 417.8.)  
 
Courts hold that because a defendant can assault without brandishing a weapon (e.g., the implied 
threat of a hidden weapon), defendants are not entitled to a lesser included offense instruction 
even when a brandishing occurred. (See, e.g., People v. Escarcega (1974) 43 Cal.App.3d 391, 
398; People v. Steele (2000) 83 Cal.App.4th 212, 218, 221; CALCRIM. No. 875.) This makes 
sense. Assault without brandishing a weapon is a simple assault, and would be a lesser included 
offense because it is ordinarily a misdemeanor, except when committed against specific classes 
of people (e.g. peace officers). This resolution is therefore unnecessary. 
 
Under the resolution, both the prosecution and the defense would be saddled with a brandishing a 
weapon instruction where the defendant may otherwise only be charged with assault with a 
deadly weapon, which is more difficult to prove. The court would be obliged to instruct on 
brandishing a weapon, even if neither side wants it. (People v. Breverman (1998) 19 Cal.4th 142, 
162-163; see also People v. Leal (2010) 180 Cal.App.4th 782, 792.) 
   
The resolution is problematic because it creates an automatic rule on both the prosecution and 
defense, which may not be indicated or wanted by either side. This resolution provides a stealthy 
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way for a defendant who faces the potential of a third strike to request the potential of a non-
strike offense in hopes that the jury goes with the lesser offense. A defendant who believes the 
prosecution failed to establish assault may want the prospect of a complete acquittal over an 
instruction on brandishing with the prospect of a misdemeanor conviction. That desire would be 
frustrated by this resolution because the prosecutor, realizing a likely failure to establish assault 
with a deadly weapon, can spring the lesser brandishing offense on the defendant simply by 
requesting the brandishing instruction.  
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 245 to read as follows: 

§245   1 
(a) (1) Any person who commits an assault upon the person of another with a deadly 2 

weapon or instrument other than a firearm shall be punished by imprisonment in the state prison 3 
for two, three, or four years, or in a county jail for not exceeding one year, or by a fine not 4 
exceeding ten thousand dollars ($10,000), or by both the fine and imprisonment. 5 

(2) Any person who commits an assault upon the person of another with a firearm shall 6 
be punished by imprisonment in the state prison for two, three, or four years, or in a county jail 7 
for not less than six months and not exceeding one year, or by both a fine not exceeding ten 8 
thousand dollars ($10,000) and imprisonment. 9 

(3) Any person who commits an assault upon the person of another with a machinegun, 10 
as defined in Section 16880, or an assault weapon, as defined in Section 30510 or 30515, or a .50 11 
BMG rifle, as defined in Section 30530, shall be punished by imprisonment in the state prison 12 
for 4, 8, or 12 years. 13 

(4) Any person who commits an assault upon the person of another by any means of force 14 
likely to produce great bodily injury shall be punished by imprisonment in the state prison for 15 
two, three, or four years, or in a county jail for not exceeding one year, or by a fine not exceeding 16 
ten thousand dollars ($10,000), or by both the fine and imprisonment. 17 

(b) Any person who commits an assault upon the person of another with a semiautomatic 18 
firearm shall be punished by imprisonment in the state prison for three, six, or nine years. 19 

(c) Any person who commits an assault with a deadly weapon or instrument, other than a 20 
firearm, or by any means likely to produce great bodily injury upon the person of a peace officer 21 
or firefighter, and who knows or reasonably should know that the victim is a peace officer or 22 
firefighter engaged in the performance of his or her duties, when the peace officer or firefighter 23 
is engaged in the performance of his or her duties, shall be punished by imprisonment in the state 24 
prison for three, four, or five years. 25 

(d)(1) Any person who commits an assault with a firearm upon the person of a peace 26 
officer or firefighter, and who knows or reasonably should know that the victim is a peace officer 27 
or firefighter engaged in the performance of his or her duties, when the peace officer or 28 
firefighter is engaged in the performance of his or her duties, shall be punished by imprisonment 29 
in the state prison for four, six, or eight years. 30 

(2) Any person who commits an assault upon the person of a peace officer or firefighter 31 
with a semiautomatic firearm and who knows or reasonably should know that the victim is a 32 
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peace officer or firefighter engaged in the performance of his or her duties, when the peace 33 
officer or firefighter is engaged in the performance of his or her duties, shall be punished by 34 
imprisonment in the state prison for five, seven, or nine years. 35 

(3) Any person who commits an assault with a machinegun, as defined in Section 16880, 36 
or an assault weapon, as defined in Section 30510 or 30515, or a .50 BMG rifle, as defined in 37 
Section 30530, upon the person of a peace officer or firefighter, and who knows or reasonably 38 
should know that the victim is a peace officer or firefighter engaged in the performance of his or 39 
her duties, shall be punished by imprisonment in the state prison for 6, 9, or 12 years. 40 

(e) When a person is convicted of a violation of this section in a case involving use of a 41 
deadly weapon or instrument or firearm, and the weapon or instrument or firearm is owned by 42 
that person, the court shall order that the weapon or instrument or firearm be deemed a nuisance, 43 
and it shall be confiscated and disposed of in the manner provided by Sections 18000 and 18005. 44 

(f) As used in this section, “peace officer” refers to any person designated as a peace 45 
officer in Chapter 4.5 (commencing with Section 830) of Title 3 of Part 2. 46 

(g) Where, after the presentation of evidence at trial, a rational trier of fact could 47 
conclude that the defendant violated Penal Code section 417, but did not commit an assault as 48 
charged under this section, Penal Code section 417 shall be treated as a lesser included offense of 49 
the charged assault, and either party shall be entitled to appropriate jury instructions upon 50 
request. 51 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Los Angeles County Bar Association 

STATEMENT OF REASONS 

The Problem:  Defendants are entitled under California law to jury instructions on “lesser-
included” offenses at trial.  Thus, a jury can determine whether the defendant is guilty of the 
offense the prosecutor argues the defendant committed, or only guilty of lesser offenses included 
within that offense. For example, if the prosecutor charges the defendant with robbery (theft by 
force), the defendant can present evidence showing that he stole but did not use force (a theft) 
and the jury can then choose to convict the defendant of theft if it concludes that the evidence 
does not support the prosecutor’s claim that a robbery occurred. Allowing a jury the final word 
on what offense (if any) actually occurred is important because it prevents prosecutors from 
overcharging offenses to coerce plea-bargains, and allows juries to convict the defendant of the 
offense they actually committed, instead of choosing between an overcharged offense and a 
straight acquittal.  The problem is that while Penal Code section 417 (brandishing a weapon) is 
almost always a lesser included offense of assault with a deadly weapon, courts have held that 
because a defendant can assault without brandishing (e.g., via a hidden weapon), they are not 
entitled to an instruction even where the evidence establishes that a brandishing occurred.  

The Solution:  This resolution would clarify that either side is entitled to a jury instruction on 
Penal Code section 417, where the prosecution has charged the defendant with assault with a 
deadly weapon, but the evidence at trial supports a conclusion that the defendant brandished, but 
did not assault. 
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IMPACT STATEMENT   
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known 
 
AUTHOR AND/OR PERMANENT CONTACT:  Nick Stewart-Oaten, P: 213-974-3000, 320 
W. Temple Street, 5th Floor, Los Angeles, CA 90012 

RESPONSIBLE FLOOR DELEGATE:  Nick Stewart-Oaten 
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RESOLUTION 14-03-2019 
  
DIGEST 
Assault: Defense of Implied Consent in Sporting and Social Events  
Adds Penal Code sections 240.5 and 242.5 to provide the affirmative defense of implied consent 
to assault and battery charges in the context of sporting or other consensual social events. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Penal Code sections 240.5 and 242.5 to provide the affirmative defense of 
implied consent to assault and battery charges in the context of sporting or other consensual 
social events. This resolution should be disapproved because it would provide immunity to 
assaults and batteries occurring during sporting and social activities, even when the conduct goes 
beyond the reasonable expectations of the participants or scope of consent, or when the assault or 
battery was committed with mens rea.  
 
An assault is “an unlawful attempt, coupled with a present ability to commit a violent injury on 
the person of another.  (Pen. Code, § 240 [emphasis added].) “A battery is any willful and 
unlawful use of force or violence upon the person of another.” (Pen. Code, § 242 [emphasis 
added].) Both offenses require the conduct be unlawful and that the defendant acted willfully.  
(See CALCRIM Nos. 915, 925, 960 (2019).) 
 
While this resolution seeks to create an exception for voluntary participants in sporting and other 
consensual social activities, akin to the implied assumption of the risk in tort law, it goes too far 
by failing to protect against instances where the conduct exceeds the reasonable expectations of 
the participants, the scope of consent, or the act is committed with mens rea. Football players 
expect to be tackled and possibly injured on the field, but they do not expect to be maliciously 
hurt for ulterior purposes, intentionally hit in the face, or angrily accosted in a fight on the field.  
 
The same is true in social engagements. In some cases, an unintended injury by reason of contact 
may be inherent in the activity, in other cases it is willful and beyond reasonable expectations. 
Take a person who voluntarily chooses to engage with another in bondage or erotic asphyxiation. 
Some injury may be reasonably foreseeable related to the agreed scope of consent. But that does 
not mean a participant who exceeds the scope of consent and inflicts serious harm should not be 
accountable under criminal law. The breadth and automatic application of the implied consent 
proposed by the resolution, under these circumstances, is an invitation to mischief and 
inexcusable criminal wrongdoing which should not be insulated or condoned. The resolution 
would further undermine the protections provided in Penal Code sections 243.8 and 243.83, 
criminalizing certain conduct perpetrated on sports officials, and prohibiting the throwing of 
objects during sporting events, which are intended to protect spectators and participants.   
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Penal Code Sections 240.5 and 242.5 to read as follows: 
 
§240.5 1 

Where the person attempting violent injury on the person of another and such other 2 
person are voluntary participants in a sport, social, or other activity involving elements of force 3 
or restraint, not in itself criminal, and such act is a reasonably foreseeable incident of such 4 
activity and does not create an unreasonable risk of great bodily injury or breach of the peace, the 5 
act shall not be an assault.   6 
 7 
§242.5  8 

Where the person attempting violent injury on the person of another and such other 9 
person are voluntary participants in a sport, social, or other activity involving elements of force 10 
or restraint, not in itself criminal, and such act is a reasonably foreseeable incident of such 11 
activity and does not create an unreasonable risk of great bodily injury or breach of the peace, the 12 
act shall not be a battery.   13 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS 
 
The Problem:  Existing law does not provide for an affirmative defense of consent for assault and 
battery charges.  This creates a problem because defendants are unable to assert the injured 
party’s willingness to receive such contact.  In certain contexts, such as sports, body 
modification, and other social activities that involve elements of force or restraint, it is socially 
acceptable and foreseeable that injury will occur.  However, individuals participating in such 
social activities may be charged for assault and battery under existing law.    
 
The Solution:  The resolution solves the problem by allowing the defendant to assert and provide 
evidence of the injured party’s consent.  This affirmative defense would not apply to 
nonconsensual violent injury on the person of another or contact that causes serious bodily injury 
as defined by California Penal Code §243(d).  Illegal activity such as street fighting would 
continue to remain prohibited under California Penal Code §415.    
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Stephan Ferris; 766 South Van Ness 
Avenue, San Francisco, CA 94110; (702) 506-6691; SFnSF87@uchastings.edu 
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RESPONSIBLE FLOOR DELEGATE:  Stephan Ferris  
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RESOLUTION 14-04-2019 
 
DIGEST 
Criminal Threats: Use of Weapons in Connection With Threats 
Amends Penal Code section 422 and adds Penal Code section 422.05 to distinguish between 
criminal threats with a weapon and weaponless threats. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:  
No similar resolutions found. 
 
Reasons:  
This resolution amends Penal Code section 422 and adds Penal Code section 422.05 to 
distinguish between criminal threats with a weapon and weaponless threats. This resolution 
should be disapproved because it is overbroad and does not accomplish its stated objectives. 
 
Willfully threatening to commit a crime that will result in death or great bodily injury to another 
person, with the specific intent that the statement, made verbally, in writing, or by means of an 
electronic communication device, is to be taken as a threat even if there is no intent of actually 
carrying it out is a crime. (Pen. Code, § 422.)  
 
This resolution proposes the addition of a requirement that a person possess a weapon in order 
for a threat to be a violation under Penal Code section 422.  In the right situation, fists are 
weapons that can result in death or serious injury.  As such, a person would always be in 
possession of a weapon and would always be charged with Penal Code section 422, not Penal 
Code section 422.05.   
 
The current structure allows for an application of the totality of the circumstances in determining 
what crime should be charged against the defendant.  While possession of a weapon may be 
relevant, it should not be determinative. For example, an unarmed gang member with a known 
violent history threatening a potential witness should be taken as a serious threat.  In comparison 
a mentally ill person threatening a police officer with a screwdriver from thirty feet away, would 
be likely be less of a threat.  However, under this resolution, the person in the second scenario 
would face a greater penalty, simply because they held an item that could be considered a 
weapon. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 422 and add Penal Code section 422.05 to read as 
follows: 
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§422 1 
(a) Any person who is armed with or uses  a dangerous or deadly weapon, and willfully 2 

threatens to commit a crime which will result in death or great bodily injury to another person, 3 
with the specific intent that the statement, made verbally, in writing, or by means of an electronic 4 
communication device, is to be taken as a threat, even if there is no intent of actually carrying it 5 
out, which, on its face and under the circumstances in which it is made, is so unequivocal, 6 
unconditional, immediate, and specific as to convey to the person threatened, a gravity of 7 
purpose and an immediate prospect of execution of the threat, and thereby causes that person 8 
reasonably to be in sustained fear for his or her own safety or for his or her immediate family’s 9 
safety, shall be punished by imprisonment in the county jail not to exceed one year, or by 10 
imprisonment in the state prison for 2, 3 or 4 years. 11 

(b) For purposes of this section, “immediate family” means any spouse, whether by 12 
marriage or not, parent, child, any person related by consanguinity or affinity within the second 13 
degree, or any other person who regularly resides in the household, or who, within the prior six 14 
months, regularly resided in the household. 15 

(c) “Electronic communication device” includes, but is not limited to, telephones, cellular 16 
telephones, computers, video recorders, fax machines, or pagers. “Electronic communication” 17 
has the same meaning as the term defined in Subsection 12 of Section 2510 of Title 18 of the 18 
United States Code. 19 

 20 
§422.05 21 

(a) Any person who threatens to commit a crime which will result in death or great bodily 22 
injury to another person, with the specific intent that the statement, made verbally, in writing, or 23 
by means of an electronic communication device, is to be taken as a threat, even if there is no 24 
intent of actually carrying it out, which, on its face and under the circumstances in which it is 25 
made, is so unequivocal, unconditional, immediate, and specific as to convey to the person 26 
threatened, a gravity of purpose and an immediate prospect of execution of the threat, and 27 
thereby causes that person reasonably to be in sustained fear for his or her own safety or for his 28 
or her immediate family’s safety, shall be punished by imprisonment in the county jail not to 29 
exceed one year, or by imprisonment pursuant to subdivision (h) of Section 1170.    30 

(b) For purposes of this section, “immediate family” means any spouse, whether by 31 
marriage or not, parent, child, any person related by consanguinity or affinity within the second 32 
degree, or any other person who regularly resides in the household, or who, within the prior six 33 
months, regularly resided in the household. 34 

(c) “Electronic communication device” includes, but is not limited to, telephones, cellular 35 
telephones, computers, video recorders, fax machines, or pagers. “Electronic communication” 36 
has the same meaning as the term defined in Subsection 12 of Section 2510 of Title 18 of the 37 
United States Code. 38 

(d) Any act of criminal threats not involving being armed with or using a dangerous or 39 
deadly weapon shall only be filed pursuant to subdivision (a) of this section. 40 
 

(Proposed new language underlined, language to be deleted striken) 
 
PROPONENT:  Los Angeles County Bar Association. 
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STATEMENT OF REASONS   
 
The Problem:  The law of “criminal threats” has been stretched beyond imagination.  Statements 
made in anger by arrestees handcuffed and hobbled in the caged rear seat of a police car are 
considered to be threats of such magnitude the complaining arresting officer is purportedly in 
“sustained fear.”  Statements made to third-parties are charged as criminal threats even though 
there is no intention that the threat be taken seriously or transmitted to the “target.”  On the other 
hand, serious threats made while armed with or using a dangerous or deadly weapon, threats that 
should be taken most seriously, are punished no more seriously than angry retorts where the 
perpetrator’s mouth is the weapon.  
 
The Solution:  This resolution distinguishes between armed criminal threats (the punishment is 
increased) and unarmed criminal threats which is still chargeable as a felony.  That change in the 
law is sensible and does not water down the ability of the prosecution to punish a person who 
makes criminal threats.    
 
IMPACT STATEMENT:   
This proposed resolution does not affect any other law, statute or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION:  
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Public 
Defender, 320 W. Temple Ste 590, Los Angeles, CA 90012 213 974-
3066, mharvis@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE: Mark Harvis  
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RESOLUTION 14-05-2019 
 
DIGEST 
Misdemeanor: 911 Calls Based on Racial Discrimination 
Amends Penal Code section 653x to include animus against a protected class as evidence of an 
intent to annoy or harass. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE WITH RECOMMENDED AMENDMENTS 
 
History: 
No similar resolutions found. 
             
Reasons: 
This resolution amends Penal Code section 653x to include animus against a protected class as 
evidence of an intent to annoy or harass.  This resolution should be approved in principle with 
recommended amendments because the resolution should not have the unintended consequence 
of precluding a felony prosecution under existing law. 
 
This resolution would create a misdemeanor subcategory of annoying and harassing calls to 
include 911 calls based on discriminatory motive.  Presumably, this would address instances in 
which false or exaggerated 911 calls were made against minorities, imperiling their safety. 
 
Under existing law, a person who misuses the 911 system to elicit an armed response against 
another based on racial animus can be prosecuted for a felony.  “No person, whether or not 
acting under color of law, shall by force or threat of force, willfully injure, intimidate, interfere 
with, oppress, or threaten any other person in the free exercise or enjoyment of any right or 
privilege secured to him or her by the Constitution or laws of this state or by the Constitution or 
laws of the United States in whole or in part because of one or more of the actual or perceived 
characteristics of the victim listed in subdivision (a) of Section 422.55.” (Pen. Code, § 422.6, 
subd. (a).) The characteristics include (1) disability, (2) gender, (3) nationality, (4) race or 
ethnicity, (5) religion, (6) sexual orientation, and (7) association with a person or group with one 
or more of these actual or perceived characteristics.  (Pen. Code, § 422.55.)  
 
By creating a more specific misdemeanor offense, this resolution may have the unintended 
consequence of precluding a felony hate crime prosecution for the proscribed conduct.  “Under 
the Williamson rule, if a general statute includes the same conduct as a special statute, the court 
infers that the Legislature intended that conduct to be prosecuted exclusively under the special 
statute. In effect, the special statute is interpreted as creating an exception to the general statute 
for conduct that otherwise could be prosecuted under either statute.”  (People v. Murphy (2011) 
52 Cal.4th 81, 86; citing In re Williamson (1954) 43 Cal.2d 651, 654.).  Thus, Resolutions 
Committee recommends adding the following language as subparagraph (iii) to subdivision (b): 
“Nothing in this section prohibits prosecution under any other provision of law.” 
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TEXT OF RESOLUTION  
 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 653x as follows: 
 
§ 653x 1 
 (a) A person who telephones or uses an electronic communication device to initiate 2 
communication with the 911 emergency system with the intent to annoy or harass another person 3 
is guilty of a misdemeanor punishable by a fine of not more than one thousand dollars ($1,000), 4 
by imprisonment in a county jail for not more than six months, or by both the fine and 5 
imprisonment.  Nothing in this section shall apply to telephone calls or communications using 6 
electronic devices made in good faith. 7 
 (b) An intent to annoy or harass is established by: 8 
 (i) proof of repeated calls or communications over a period of time, however short, that 9 
are unreasonable under the circumstances.; or 10 
 (ii) proof that the person who initiates the communication with the 911 emergency 11 
system could not reasonably believe that the activity being reported involved an imminent threat 12 
of harm to any person or property and there is evidence from which a reasonable person could 13 
infer that the person initiating the communication was motivated by animus toward the person or 14 
persons engaged in the activity reported on account of  race, national origin, sexual preference, 15 
gender identity or religion. 16 
 (c) Upon conviction of a violation of this section, a person also shall be liable for all 17 
reasonable costs incurred by any unnecessary emergency response. 18 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  Bar Association of San Francisco 

STATEMENT OF REASONS 

The Problem: During 2018 the media was replete with stories (sometimes accompanied by 
video) regarding people calling 911 to report non-criminal activity of people of color, such as 
“Barbeque Betty” and “Permit Patty.”  The mis-use of the 911 system when people take offense 
at lawful and innocent activities being conducted by people of color (mostly African American, 
but probably not so limited) should be treated as a crime.  First, such calls take up time of 911 
dispatchers who should not be distracted from handling genuine calls.  Second, the police seem 
to be obligated to respond to reports received through 911, and responding to false reports based 
on the caller’s animus towards people of color is a serious waste of law enforcement resources.  
Third, any time police interact with people of color (especially African Americans) when a crime 
has been reported, the situation is fraught with peril and could become tragic.  Consequently, 
using the 911 system in this manner should not be tolerated. 
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The Solution:  Penal Code section 653x already makes it a misdemeanor to use the 911 system 
with the intent to annoy or harass another person.  Law enforcement might be more likely to 
prosecute persons for using the 911 system to harass people on account of their race, national 
origin, gender identity or religion if the code made that violation explicit.  Amending the law and 
an occasional arrest might also send a message to people who are inclined to mis-use the 911 
system in this manner. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 

CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND PERMANENT CONTACT:  John T. Hansen, 582 Market Street, 17th Floor, 
San Francisco, California 94104; 510-910-1392;  jhansenlaw101@gmail.com. 
 

RESPONSIBLE FLOOR DELEGATE:  John T. Hansen 
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RESOLUTION 14-06-2019  
 
DIGEST 
Misdemeanors: Conspiracy to Commit 
Amends Penal Code section 182 to require that a conspiracy to commit a non-violent 
misdemeanor to be prosecuted as a misdemeanor. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 182 to require that a conspiracy to commit a non-
violent misdemeanor to be prosecuted a misdemeanor.  This resolution should be disapproved 
because a conspiracy to commit a misdemeanor is a “wobbler,” which can be charged as either a 
felony or misdemeanor depending on the circumstances and the seriousness of the offense.  
 
The resolution offers the example of a conspiracy related to a “beer run” to suggest that it is 
excessive to prosecute the case as a felony conspiracy. However, courts already have discretion 
to reduce felony conspiracy charges to misdemeanors pursuant to Penal Code section 17 
subdivision (b).  
 
While many non-violent misdemeanors should not be up-charged simply because two or more 
individuals were involved in a conspiracy to commit that offense, the facts and circumstances of 
the crime (such as elder abuse) may warrant a felony charge.  For example, in People v. Martin 
(2018) 26 Cal.App.5th 825, the court found: “Here, a professional thief entered in to an 
international conspiracy to commit as many petty thefts as she could get away with. … It is 
difficult, if not impossible, to believe that the electorate intended that a person, such as 
respondent, with five prior separate prison terms who joined an international conspiracy to 
commit petty theft, would deserve misdemeanor treatment.” (Id. at 828.) 
 
“The courts have long recognized the enhanced dangers of a conspiracy. … [C]ollaborative 
criminal activities pose a greater potential threat to the public than individual acts. ‘Criminal 
liability for conspiracy, separate from and in addition to that imposed for the substantive offense 
which the conspirators agree to commit, has been justified by a ‘group danger’ rationale. The 
division of labor inherent in group association is seen to encourage the selection of more 
elaborate and ambitious goals and to increase the likelihood that the scheme will be successful. 
Moreover, the moral support of the group is seen as strengthening the perseverance of each 
member of the conspiracy, thereby acting to discourage any reevaluation of the decision to 
commit the offense which a single offender might undertake. And even if a single conspirator 
reconsiders and contemplates stopping the wheels which have been set in motion to attain the 
object of the conspiracy, a return to the status quo will be much more difficult since it will entail 
persuasion of the other conspirators.” (Id. at 836.) 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 182 to read as follows: 
 
§182 1 

(a) If two or more persons conspire: 2 
(1) To commit any crime. 3 
(2) Falsely and maliciously to indict another for any crime, or to procure another to be 4 

charged or arrested for any crime. 5 
(3) Falsely to move or maintain any suit, action, or proceeding. 6 
(4) To cheat and defraud any person of any property, by any means which are in 7 

themselves criminal, or to obtain money or property by false pretenses or by false promises with 8 
fraudulent intent not to perform those promises. 9 

(5) To commit any act injurious to the public health, to public morals, or to pervert or 10 
obstruct justice, or the due administration of the laws. 11 

(6) To commit any crime against the person of the President or Vice President of the 12 
United States, the Governor of any state or territory, any United States justice or judge, or the 13 
secretary of any of the executive departments of the United States. 14 
They are punishable as follows: 15 

When they conspire to commit any crime against the person of any official specified in 16 
paragraph (6), they are guilty of a felony and are punishable by imprisonment pursuant to 17 
subdivision (h) of Section 1170 for five, seven, or nine years. 18 

When they conspire to commit any other felony, they shall be punishable in the same 19 
manner and to the same extent as is provided for the punishment of that felony. If the felony is 20 
one for which different punishments are prescribed for different degrees, the jury or court which 21 
finds the defendant guilty thereof shall determine the degree of the felony the defendant 22 
conspired to commit. If the degree is not so determined, the punishment for conspiracy to 23 
commit the felony shall be that prescribed for the lesser degree, except in the case of conspiracy 24 
to commit murder, in which case the punishment shall be that prescribed for murder in the first 25 
degree. 26 

If the felony is conspiracy to commit two or more felonies which have different 27 
punishments and the commission of those felonies constitute but one offense of conspiracy, the 28 
penalty shall be that prescribed for the felony which has the greater maximum term. 29 

When they conspire to do an act described in paragraph (4), they shall be punishable by 30 
imprisonment in a county jail for not more than one year, or by imprisonment pursuant to 31 
subdivision (h) of Section 1170, or by a fine not exceeding ten thousand dollars ($10,000), or by 32 
both that imprisonment and fine. 33 

When they conspire to do any of the other acts described in this section, they shall be 34 
punishable by imprisonment in a county jail for not more than one year, or pursuant to 35 
subdivision (h) of Section 1170, or by a fine not exceeding ten thousand dollars ($10,000), or by 36 
both that imprisonment and fine. When they receive a felony conviction for conspiring to 37 
commit identity theft, as defined in Section 530.5, the court may impose a fine of up to twenty-38 
five thousand dollars ($25,000). 39 

When they conspire to commit a misdemeanor not involving force or violence  40 
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they shall be punished by imprisonment in the county jail for not more than one year.  When they 41 
conspire to commit a misdemeanor involving force or violence they shall be punished by 42 
imprisonment in a county jail for not more than one year, or pursuant to subdivision (h) 43 
of Section 1170. 44 

All cases of conspiracy may be prosecuted and tried in the superior court of any county in 45 
which any overt act tending to effect the conspiracy shall be done. 46 

(b) Upon a trial for conspiracy, in a case where an overt act is necessary to constitute the 47 
offense, the defendant cannot be convicted unless one or more overt acts are expressly alleged in 48 
the indictment or information, nor unless one of the acts alleged is proved; but other overt acts 49 
not alleged may be given in evidence. 50 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  One guy goes into a store on a “beer run” and shoplifts a 12-pack.  That crime is 
charged as a misdemeanor shoplift.  But, one guy drives a second guy to the store on a “beer 
run” and the second guy shoplifts a 12 pack.  That shoplift becomes felony conspiracy to shoplift 
and both thieves can now be punished by up to three years imprisonment.  That’s quite 
excessive.   
 
The Solution:  This resolution takes a reasonable approach to conspiracy to commit a 
misdemeanor.  Conspiracy to commit a non-violent misdemeanor will be a misdemeanor, subject 
to imprisonment in the county jail for up to one year.  Conspiracy to commit a  
misdemeanor involving force or violence is a “wobbler,” meaning it can be charged as either a 
felony or a misdemeanor with imprisonment for up to three years.   
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Deputy 
Public Defender, 320 W. Temple Suite 590, Los Angeles, CA 90012, 213-974-3066, 
mharvis@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE:  Mark Harvis 
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RESOLUTION 14-07-2019 
 
DIGEST 
Pepper Spray: Increase Permitted Amount and Type for Personal Use 
Amends Penal Code section 22810 to increase the legal amount of pepper spray from 2.5 ounces 
to 3.5 ounces and permit pepper spray to be stored as a gel or foam. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
             
Reasons: 
This resolution amends Penal Code section 22810 to increase the legal amount of pepper spray 
from 2.5 ounces to 3.5 ounces and permit pepper spray to be stored as a gel or foam.  This 
resolution should be approved in principle because it improves the safety and self-defense 
capability of a less-than-lethal product. 
 
Of the less-than-lethal weapons available to those who travel alone at night, pepper-spray is 
among the most affordable and easiest to carry.  However, for no apparent reason, the amount 
that can be carried is capped at 2.5 ounces net weight.  By contrast, most states have higher 
thresholds or none at all.  Air travel guidelines permit pepper spray containers of up to four fluid 
ounces to be transported in checked luggage. (See https://www.tsa.gov/travel/security-
screening/whatcanibring/items/pepper-spray.) 
 
Similarly, for no apparent reason, the law requires pepper spray to be possessed as an aerosol.  
Permitting the spray to be carried as a foam or gel would make it safer to deploy, as an aerosol 
disperses in the air more widely. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 22810 to read as follows: 
 
§22810 1 

Notwithstanding any other provision of law, any person may purchase, possess, or use 2 
tear gas or any tear gas weapon for the projection or release of tear gas if the tear gas or tear gas 3 
weapon is used solely for self-defense purposes, subject to the following requirements: 4 

(a) No person convicted of a felony or any crime involving an assault under the laws of 5 
the United States, the State of California, or any other state, government, or country, or convicted 6 
of misuse of tear gas under subdivision (g), shall purchase, possess, or use tear gas or any tear 7 
gas weapon. 8 

(b) No person addicted to any narcotic drug shall purchase, possess, or use tear gas or any 9 
tear gas weapon. 10 
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(c) No person shall sell or furnish any tear gas or tear gas weapon to a minor. 11 
(d) No minor shall purchase, possess, or use tear gas or any tear gas weapon. 12 
(e) (1) No person shall purchase, possess, or use any tear gas weapon that expels a 13 

projectile, or that expels the tear gas by any method other than an aerosol spray, gel, or foam or 14 
that contains more than 2.5 3.5 ounces net weight of aerosol spray, gel, or foam. 15 

(2) Every tear gas container and tear gas weapon that may be lawfully purchased, 16 
possessed, and used pursuant to this section shall have a label that states: “WARNING: The use 17 
of this substance or device for any purpose other than self-defense is a crime under the law. The 18 
contents are dangerous — use with care.” 19 

(3) After January 1, 1984, every tear gas container and tear gas weapon that may be 20 
lawfully purchased, possessed, and used pursuant to this section shall have a label that discloses 21 
the date on which the useful life of the tear gas weapon expires. 22 

(4) Every tear gas container and tear gas weapon that may be lawfully purchased pursuant 23 
to this section shall be accompanied at the time of purchase by printed instructions for use. 24 

(f) Effective March 1, 1994, every tear gas container and tear gas weapon that may be 25 
lawfully purchased, possessed, and used pursuant to this section shall be accompanied by an 26 
insert including directions for use, first aid information, safety and storage information, and 27 
explanation of the legal ramifications of improper use of the tear gas container or tear gas 28 
product. 29 

(g) (1) Except as provided in paragraph (2), any person who uses tear gas or any tear gas 30 
weapon except in self-defense is guilty of a public offense and is punishable by imprisonment 31 
pursuant to subdivision (h) of Section 1170 for 16 months, or two or three years or in a county 32 
jail not to exceed one year or by a fine not to exceed one thousand dollars ($1,000), or by both 33 
the fine and imprisonment. 34 

(2) If the use is against a peace officer, as defined in Chapter 4.5 (commencing with 35 
Section 830) of Title 3 of Part 2, engaged in the performance of official duties and the person 36 
committing the offense knows or reasonably should know that the victim is a peace officer, the 37 
offense is punishable by imprisonment pursuant to subdivision (h) of Section 1170 for 16 months 38 
or two or three years or by a fine of one thousand dollars ($1,000), or by both the fine and 39 
imprisonment. 40 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Contra Costa County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Pepper spray is a cost effective and non-lethal form of self-defense. Unlike a 
Taser which costs hundreds of dollars, pepper spray costs $10-$20 for a canister. Unlike a 
firearm, pepper spray is not lethal and only causes discomfort for about an hour. Unfortunately, 
in California the law only permits people to carry very small amounts of pepper spray and only 
in the spray form. 
 
As for the amount, the current law restricts people to 2.5 oz. Pepper spray tends to come in the 
following sizes:.75 oz (small keyring/pocket size), 1.5 oz (medium pocket size), and 3.0 oz and 
so on. Thus, as practical matter, people in California are restricted to the 1.5 oz as their 
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maximum size since 2.5 oz sizes are unavailable or very uncommon. If someone needed to 
defend themselves for more than a few seconds or had to defend against multiple attackers, the 
amount permitted in California would not be enough for self-defense. Thus, I’m proposing a 
modest increase in the permitted amount. 
 
The second problem is that California law only permits pepper spray to be in the form of 
“aerosol spray”. Aerosols sprays goes directly to a target, but the particles can go airborne and 
potentially affect an unintended target. This can be very bad in hospitals, airports, and other 
places with lots of people, particularly indoors. To prevent unintended contamination from 
happening, pepper spray makers have produced the same product in a gel and foam forms that 
work the same way. Gel has better range and does not go airborne. Foam has a wider range and 
does not go airborne as much as spray. But current law, prohibits these sensible alternative forms 
of pepper spray. 
 
As background, California has one of the strictest laws in the county related to purchasing and 
possessing pepper spray. Until 1994, pepper spray was unlawful to possess in California. At that 
time, you had to watch a video and receive a state certification to use it. In 1996, 
Assemblywoman Jackie Speier sponsored legislation that permitted anyone to purchase pepper 
spray, provided it was in spray form and did not exceed 2.5 oz. She argued that pepper spray was 
an effective and important tool for self-defense, especially for women. In most states, pepper 
spray is completely unregulated. Only Hawaii (1/2 oz), Michigan (1.2 oz), Florida (2 oz), New 
Jersey (.75 oz), and Wisconsin (2 oz) are more restrictive than California.  
 
The Solution:  A slight increase in the amount of pepper spray and its form would permit a 
person to defend themselves in a greater number of situations. Permitting people to carry a gel or 
foam would help prevent cross contamination indoors, crowded areas, or sensitive areas. In 
addition, this law gives people more options for a cheap but effective alternative to expensive 
options like tasers or lethal options like firearms. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Dorian A. Peters, Attorney at Law, 535 
Main St., Martinez, CA 94553; (510) 684-7696; dorian@petersesq.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Dorian A. Peters  
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RESOLUTION 14-08-2019 
 
DIGEST 
Resentencing: Retroactive Dismissal for Acts that are No Longer Criminal 
Amends Health and Safety Code section 11379 to provide retroactive relief to a defendant 
charged with drug-related conduct that is no longer illegal. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Health and Safety Code section 11379 to provide retroactive relief to a 
defendant charged with drug-related conduct that is no longer illegal.  This resolution should be 
approved in principle because it provides relief to defendants in an appropriate manner, and 
establishes a procedure that can be implemented incrementally which would reduce costs to the 
courts, and public defender and district attorney offices. 
 
This resolution permits a defendant who was convicted of a marijuana-related offense, as 
defined, prior to January 1, 2015, to seek retroactive dismissal of that offense for all purposes, 
upon a prima facie showing that the conviction was based on the transportation of a controlled 
substance for personal use. Upon receiving a request for dismissal, the court shall order the 
conviction retroactively recalled upon a prima facie showing that the offense was based on the 
transportation of a controlled substance for personal use and thereafter dismiss the offense for all 
purposes unless the prosecution opposes the request and, through admissible evidence either 
proves that the defendant is currently serving a sentence for the conviction and establishes by 
clear and convincing evidence that dismissal would pose an unreasonable risk of danger to public 
safety as defined in Penal Code section 1170.18, or establishes by a preponderance of the 
evidence that the defendant’s former conduct underlying the conviction would remain subject to 
conviction under this section if the conduct underlying the conviction had occurred on or after 
January 1, 2015. 

Essentially, the proposed resolution would allow, on a defendant by defendant basis, retroactive 
dismissal of charges that are now considered legal pursuant to the state’s legalization of the 
recreational use of marijuana by adults.  Because this resolution would allow these dismissals on 
a case by case basis, rather than on a wholesale across-the board basis, this approach allows 
appropriate relief to defendants while also not over-burdening courts, or public defenders and 
district attorney’s offices throughout the state. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Health and Safety Code section 11379 to read as follows: 
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§11379 1 
(a) Except as otherwise provided in subdivision (b) and in Article 7 (commencing with 2 

Section 4211) of Chapter 9 of Division 2 of the Business and Professions Code, every person 3 
who transports, imports into this state, sells, furnishes, administers, or gives away, or offers to 4 
transport, import into this state, sell, furnish, administer, or give away, or attempts to import into 5 
this state or transport any controlled substance which is (1) classified in Schedule III, IV, or V 6 
and which is not a narcotic drug, except subdivision (g) of Section 11056, (2) specified in 7 
subdivision (d) of Section 11054, except paragraphs (13), (14), (15), (20), (21), (22), and (23) of 8 
subdivision (d), (3) specified in paragraph (11) of subdivision (c) of Section 11056, (4) specified 9 
in paragraph (2) or (3) of subdivision (f) of Section 11054, or (5) specified in subdivision (d) or 10 
(e), except paragraph (3) of subdivision (e), or specified in subparagraph (A) of paragraph (1) of 11 
subdivision (f), of Section 11055, unless upon the prescription of a physician, dentist, podiatrist, 12 
or veterinarian, licensed to practice in this state, shall be punished by imprisonment pursuant to 13 
subdivision (h) of Section 1170 of the Penal Code for a period of two, three, or four years. 14 

(b) Notwithstanding the penalty provisions of subdivision (a), any person who transports 15 
any controlled substances specified in subdivision (a) within this state from one county to 16 
another noncontiguous county shall be punished by imprisonment pursuant to subdivision (h) of 17 
Section 1170 of the Penal Code for three, six, or nine years. 18 

(c) For purposes of this section, “transports” means to transport for sale. 19 
(d) Nothing in this section is intended to preclude or limit prosecution under an aiding 20 

and abetting theory, accessory theory, or a conspiracy theory. 21 
(e) A defendant who was convicted of a violation of this section prior to January 1, 2015 22 

may seek retroactive dismissal of that offense for all purposes, upon a prima facie showing that 23 
the conviction was based on the transportation of a controlled substance for personal use.   24 

(1)  Upon receiving a request for dismissal and a prima facie showing pursuant to this 25 
section, a court shall order the conviction retroactively recalled, and thereafter dismiss the 26 
offense for all purposes unless the prosecution opposes the request and, through admissible 27 
evidence either: 28 

(A)  Proves that the defendant is currently serving a sentence for the conviction, and 29 
establishes by clear and convincing evidence that dismissal would pose an unreasonable risk of 30 
danger to public safety as defined in Penal Code section 1170.18. 31 

(B)  Establishes by a preponderance of the evidence that the defendant’s former conduct 32 
underlying the conviction would remain subject to conviction under this section if the conduct 33 
underlying the conviction had occurred on or after January 1, 2015. 34 
 

(Proposed language underlined; language to be deleted stricken) 
 

PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Under the pre-January 1, 2015 version of this statute, a defendant who transported 
drugs for personal use (a drug user) was prosecuted under the same felony statute used to 
prosecute defendants who transported drugs for sale (a drug dealer).  In 2015, the Legislature 
addressed this inequity by modifying the statute to remove drug users from its scope (drug users 
remain subject to prosecution under misdemeanor statutes).  The problem is that while under 
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every other statute defendants are eligible to apply for retroactive resentencing in light of 
legislative drug reforms, no such mechanism has yet been adopted under this section.  As a 
result, defendants whose former conviction were for drug use continue to be (incorrectly) treated 
as drug dealers, even when their former conduct would not be subject to prosecution under this 
statute if charged today.  
 
The Solution:  This resolution would allow defendants convicted under the old version of the 
statute to seek resentencing in light of the changes to the statute, absent evidence that 
resentencing would pose a danger to the public, or that the defendant’s former conduct would 
remain subject to prosecution under this statute if it occurred today. 
 
IMPACT STATEMENT 
None known. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known 
 
AUTHOR AND/OR PERMANENT CONTACT:  Nick Stewart-Oaten, P: 213-974-3000, 320 
W. Temple Street, 5th Floor, Los Angeles, CA 90012 
 
RESPONSIBLE FLOOR DELEGATE:  Nick Stewart-Oaten 
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RESOLUTION 14-09-2019 
  

DIGEST  
Criminal: Anti-Gun Trafficking Programs  
Amends Penal Code section 28225 and adds Penal Code sections 28226, 28227, and 28228 to 
allow for the creation of funds, task forces and programs to combat gun trafficking.  
  
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE  
  
History:  
No similar resolutions found.  
  
Reasons: 
This resolution amends Penal Code section 28225 and adds Penal Code sections 28226, 28227, 
and 28228 to allow for the creation of funds, task forces and programs to combat gun 
trafficking. This resolution should be disapproved because it would allow funds to be diverted 
from other state programs without determining the cost or effectiveness of the new funds, task 
forces or programs created.   
  
Under current law, Penal Code section 28255 and its related regulation, 11 California Code of 
Regulations section 4001, authorize the collection of a Dealer’s Record of Sale (DROS) 
processing fee which may be adjusted for inflation. The fee charged goes towards the costs 
related to tracking firearms transfers and for related state-mandated local costs for various 
firearm notification requirements. The current fee, last revised in 2015, is $19.00. (See 
https://oag.ca.gov/sites/all/files/agweb/pdfs/firearms/pdf/firearms-fees.pdf.) In addition, there is a 
Dealer Fee for Private Party Transfer (per firearm) authorized by Penal Code section 
28055. Under current law, fees may only be set at an amount necessary to cover the reasonable 
costs of providing services necessary to the activity for which the fee is charged and which are 
not levied for unrelated revenue purposes. (See Sinclair Paint Co. v. State Board of Equalization 
(1997) 15 Cal.4th 866, 878.)   
 
This resolution would authorize programs without actually funding those programs, and without 
regard for the costs associated with providing the services.  It is not clear if funds would be 
diverted from other state programs and there is no information or evidence that these proposed 
programs are effective or successful in other states.  There is also no information provided as to 
whether the programs in other states are cost-effective. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Penal Code section 28225 and adds sections 28226, 28227 and 28228 to 
read as follows: 
 
 
 

430 of 506



14-09-2019 Page 2 of 5 
 

§28225 1 
(a) The Department of Justice may require the dealer to charge each firearm purchaser a 2 

fee not to exceed fourteen dollars ($14), except that the fee may be increased at a rate not to 3 
exceed any increase in the California Consumer Price Index as compiled and reported by the 4 
Department of Industrial Relations. 5 

(b) The fee under subdivision (a) shall be no more than is necessary to fund the 6 
following: 7 

(1) The department for the cost of furnishing this information. 8 
(2) The department for the cost of meeting its obligations under paragraph (2) of 9 

subdivision (b) of Section 8100 of the Welfare and Institutions Code. 10 
(3) Local mental health facilities for state-mandated local costs resulting from the 11 

reporting requirements imposed by Section 8103 of the Welfare and Institutions Code. 12 
(4) The State Department of State Hospitals for the costs resulting from the requirements 13 

imposed by Section 8104 of the Welfare and Institutions Code. 14 
(5) Local mental hospitals, sanitariums, and institutions for state-mandated local costs 15 

resulting from the reporting requirements imposed by Section 8105 of the Welfare and 16 
Institutions Code. 17 

(6) Local law enforcement agencies for state-mandated local costs resulting from the 18 
notification requirements set forth in subdivision (a) of Section 6385 of the Family Code. 19 

(7) Local law enforcement agencies for state-mandated local costs resulting from the 20 
notification requirements set forth in subdivision (c) of Section 8105 of the Welfare and 21 
Institutions Code. 22 

(8) For the actual costs associated with the electronic or telephonic transfer of 23 
information pursuant to Section 28215. 24 

(9) The Department of Food and Agriculture for the costs resulting from the notification 25 
provisions set forth in Section 5343.5 of the Food and Agricultural Code. 26 

(10) The department for the costs associated with subdivisions (d) and (e) of Section 27 
27560. 28 

(11) The department for the costs associated with funding Department of Justice 29 
firearms-related regulatory and enforcement activities related to the sale, purchase, possession, 30 
loan, or transfer of firearms pursuant to any provision listed in Section 16580. 31 

(12) A statewide firearms trafficking task force, as described in Section 28226 32 
(13) A Firearms Bounty Fund, as described in Section 28227 33 
(14) An Anti-Gun Trafficking Council Grant Program, as described in Section 28228 34 
(c) The fee established pursuant to this section shall not exceed the sum of the actual 35 

processing costs of the department, the estimated reasonable costs of the local mental health 36 
facilities for complying with the reporting requirements imposed by paragraph (3) of subdivision 37 
(b), the costs of the State Department of State Hospitals for complying with the requirements 38 
imposed by paragraph (4) of subdivision (b), the estimated reasonable costs of local mental 39 
hospitals, sanitariums, and institutions for complying with the reporting requirements imposed 40 
by paragraph (5) of subdivision (b), the estimated reasonable costs of local law enforcement 41 
agencies for complying with the notification requirements set forth in subdivision (a) of Section 42 
6385 of the Family Code , the estimated reasonable costs of local law enforcement agencies for 43 
complying with the notification requirements set forth in subdivision (c) of Section 8105 of the 44 
Welfare and Institutions Code imposed by paragraph (7) of subdivision (b), the estimated 45 
reasonable costs of the Department of Food and Agriculture for the costs resulting from the 46 
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notification provisions set forth in Section 5343.5 of the Food and Agricultural Code , the 47 
estimated reasonable costs of the department for the costs associated with subdivisions 48 
(d) and (e) of Section 27560 , and the estimated reasonable costs of department firearms-related 49 
regulatory and enforcement activities related to the sale, purchase, possession, loan, or transfer of 50 
firearms pursuant to any provision listed in Section 16580 . 51 
(d) Where the electronic or telephonic transfer of applicant information is used, the department 52 
shall establish a system to be used for the submission of the fees described in this section to the 53 
department. 54 
 55 
§28226 56 

If funding is provided, there shall be within the California Highway Patrol, a statewide 57 
firearms trafficking task force for the effective cooperative enforcement of the laws of this state 58 
concerning the distribution and possession of firearms. 59 

(a) The task force shall be comprised of municipal and state law-enforcement officers and 60 
may include federal law enforcement officers. Such task force shall be authorized to conduct any 61 
investigation authorized by this section at any place within the state as may be deemed 62 
necessary. 63 

(b) The task force may request and may receive from any federal, state or local agency, 64 
cooperation and assistance in the performance of its duties, including the temporary assignment 65 
of personnel, which may be necessary to carry out the performance of its functions. 66 

(c) The task force may enter into mutual assistance and cooperation agreements with 67 
other states pertaining to firearms law-enforcement matters extending across state boundaries 68 
and may consult and exchange information and personnel with agencies of other states with 69 
reference to firearms law enforcement problems of mutual concern. 70 

(d) The Commissioner of the CHP may appoint a commanding officer and such other 71 
personnel as the commissioner deems necessary for the duties of the task force, within available 72 
appropriations. 73 

(e) The task force shall: (1) Review the problem of illegal trafficking in firearms and its 74 
effects, including its effects on the public, and implement solutions to address the problem; (2) 75 
identify persons illegally trafficking in firearms and focus resources on prosecuting such persons; 76 
(3) track firearms which were sold or distributed illegally and implement solutions to remove 77 
such firearms from persons illegally in possession of them; and (4) coordinate its activities with 78 
other law enforcement agencies within and without the state. 79 
 80 
§28227 81 

If funding is provided, there shall be the Firearms Bounty Fund (“Fund”) to be 82 
administered by the California Highway Patrol. The Fund shall be operated as a proprietary fund 83 
and shall consist of monies appropriated to the Fund, federal grants to the Fund, or private 84 
monies donated to the Fund.  85 

(a) Disbursements from the Fund shall be used exclusively for the payment of cash 86 
rewards to persons who provide California law enforcement agencies with tips that lead to the 87 
adjudication or conviction of: 88 

(1) A person or entity engaged in the illegal sale, rental, lease, or loan of a firearm in 89 
exchange for money or another thing of value; or 90 

(2) A person who has committed a crime with a firearm. 91 
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(b) The amount of each cash reward shall be determined at the discretion of the 92 
Commissioner of the CHP, and the cash reward may range up to $100,000 per tip.  93 

(c) The Commissioner of the CHP shall report annually to the Governor and Legislature 94 
all income and expenditures of the Fund. 95 

(d) The Governor, by a proposed notice to the Legislature, may terminate the Fund if the 96 
Governor determines that the Fund is no longer necessary.  97 

(e) If monies exist in the Fund at the time of its termination, the monies shall be deposited 98 
in the General Fund or if donated, returned to the donor(s). 99 

(f) The proposed notice to terminate the Fund shall be submitted to the Legislature for a 100 
45-day period of review, excluding Saturdays, Sundays, legal holidays, and days of recess. If the 101 
Legislature does not approve or disapprove by resolution within the 45-day review period, the 102 
proposed notice to terminate the Fund shall be deemed approved 103 
 104 
§28228 105 

If funding is provided, there shall be an Anti-Gun Trafficking Council Grant Program 106 
(a) When making grants, the Council shall consider and give priority to:  107 
(1) Comprehensive and coordinated law enforcement and prosecution programs that 108 

target criminals and juveniles who use or illegally possess firearms; 109 
(2) Law enforcement and prosecution salaries and overtime in support of firearm-110 

violence reduction programs; 111 
(3) Covert firearms-related investigations and debriefing of criminal and juvenile 112 

arrestees and offenders for information related to illegal firearms trafficking; 113 
(4) Initiatives that support the tracing of firearms used to commit crimes or delinquent 114 

acts and the identification of illegal firearms traffickers; 115 
(5) Purchases of technology and information systems to support firearm violence 116 

reduction initiatives; and 117 
(6) Other efforts that aid in apprehending and prosecuting criminals or apprehending and 118 

filing a complaint against juveniles who use or illegally possess firearms. 119 
(b) The Legislature shall adopt regulations for the grant process and the oversight of 120 

grants made by the Council.121 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Gun trafficking is a serious problem, and fighting it does not get nearly as many 
resources as it deserves. Other states have implemented various programs to combat gun 
trafficking, but California has lagged. 
 
The Solution: This resolution allows but does not require the creation and funding of three 
programs to combat gun trafficking: (1) Modeled after Connecticut, a task force of state and 
local law enforcement officers to identify and prosecute gun traffickers, track and remove guns 
that are illegally possessed, and coordinate with law enforcement agencies outside the state. (2) 
Modeled after D.C., a bounty fund that pays a cash bonus to anyone who provides information 
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leading to the adjudication or conviction of a gun trafficker. (3) Modeled after Maryland, a grant 
program for projects to fight gun trafficking. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. Additional changes might be 
warranted if the legislature adopts any of the new programs, but this resolution does not require 
they be adopted. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known 
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 PMB 231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 14-10-2019 
 
DIGEST 
Firearms: Felony Conviction for Possession Only if Person is Aware of Outstanding Warrant  
Amends Penal Code sections 29800 and 29805 to prohibit the conviction of an individual who 
legally possesses a firearm when they are unaware of an outstanding warrant. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 06-10-2018, which was approved in principle. 
 
Reasons: 
This resolution amends Penal Code sections 29800 and 29805 to prohibit the conviction of an 
individual who legally possesses a firearm when they are unaware of an outstanding warrant.  
This resolution should be approved in principle because it furthers due process and prevents 
unwarranted intrusions into a potentially innocent person’s life. 
 
Under the current language of Penal Code section 29800, an individual may be arrested and 
convicted of felony possession of a firearm based on having an outstanding warrant regardless of 
whether the individual has notice of this warrant. Under Penal Code section 29805, an individual 
may be arrested and convicted of misdemeanor possession of a firearm based on them having an 
outstanding warrant regardless of whether the individual has notice of this warrant.   
 
A warrant is not a conviction and can be issued without notice for various reasons, none of which 
should deprive an individual of his or her right to legally own or possess a firearm without due 
process. The proposed language would remove the possibility of a person receiving a felony or 
misdemeanor conviction for possession of a firearm when that person lawfully owns, possesses, 
purchases, or controls a firearm if they are unaware that a warrant has been issued for their arrest 
and is currently outstanding.  If an individual is aware that there is an outstanding warrant for 
their arrest, then they would be guilty of felony or misdemeanor possession of a firearm.  Because 
the proposed resolution limits conviction for possessing a firearm to someone who has knowledge 
that a warrant has been issued and is outstanding, the resolution should be approved. 
 
This resolution is similar to Senate Bill 701 (Jones), which was vetoed by the Governor on July 
30, 2019, and is in the Senate for consideration of the veto. 
 
 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code sections 29800 and 29805 to read as follows: 
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§29800 1 
(a) (1) Any person who has been convicted of, or has knowledge that a warrant has been 2 

issued and is outstanding for an outstanding warrant for, a felony under the laws of the United 3 
States, the State of California, or any other state, government, or country, or of an offense 4 
enumerated in subdivision (a), (b), or (d) of Section 23515, or who is addicted to the use of any 5 
narcotic drug, and who owns, purchases, receives, or has in possession or under custody or 6 
control any firearm is guilty of a felony. 7 

(2) Any person who has two or more convictions for violating paragraph (2) of 8 
subdivision (a) of Section 417 and who owns, purchases, receives, or has in possession or under 9 
custody or control any firearm is guilty of a felony. 10 

(b) Notwithstanding subdivision (a), any person who has been convicted of a felony or of 11 
an offense enumerated in Section 23515, when that conviction results from certification by the 12 
juvenile court for prosecution as an adult in an adult court under Section 707 of the Welfare and 13 
Institutions Code, and who owns or has in possession or under custody or control any firearm is 14 
guilty of a felony. 15 

(c) Subdivision (a) shall not apply to a person who has been convicted of a felony under 16 
the laws of the United States unless either of the following criteria is satisfied: 17 

(1) Conviction of a like offense under California law can only result in imposition of 18 
felony punishment. 19 

(2) The defendant was sentenced to a federal correctional facility for more than 30 days, or 20 
received a fine of more than one thousand dollars ($1,000), or received both punishments 21 
 22 
§29805 23 

(a) Except as provided in Section 29855, subdivision (a) of Section 29800, or subdivision 24 
(b), any person who has been convicted of, or has knowledge that a warrant has been issued and is 25 
outstanding for or has an outstanding warrant for, a misdemeanor violation of Section 26 
71, 76, 136.1, 136.5, or 140, subdivision (d) of Section 148, subdivision (f) of Section 27 
148.5, Section 171b, paragraph (1) of subdivision (a) of Section 171c, Section 28 
171d, 186.28, 240, 241, 242, 243, 243.4, 244.5, 245, 245.5, 246.3, 247, 273.5, 273.6, 417, 417.6, 29 
422, 422.6, 626.9, 646.9, 830.95, 17500, 17510, 25300, 25800, 30315, or 32625, subdivision (b) 30 
or (d) of Section 26100, or Section 27510, or Section 8100, 8101, or 8103 of the Welfare and 31 
Institutions Code, any firearm-related offense pursuant to Sections 871.5 and 1001.5 of the 32 
Welfare and Institutions Code, Section 490.2 if the property taken was a firearm, or of the 33 
conduct punished in subdivision (c) of Section 27590, and who, within 10 years of the conviction, 34 
or if the individual has knowledge that a warrant has been issued and is outstanding  has an 35 
outstanding warrant, owns, purchases, receives, or has in possession or under custody or control, 36 
any firearm is guilty of a public offense, punishable by imprisonment in a county jail not 37 
exceeding one year or in the state prison, by a fine not exceeding one thousand dollars ($1,000), 38 
or by both that imprisonment and fine. 39 

(b) Any person who is convicted, on or after January 1, 2019, of a misdemeanor violation 40 
of Section 273.5, and who subsequently owns, purchases, receives, or has in possession or under 41 
custody or control, any firearm is guilty of a public offense, punishable by imprisonment in a 42 
county jail not exceeding one year or in the state prison, by a fine not exceeding one thousand 43 
dollars ($1,000), or by both that imprisonment and fine. 44 
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(c) The court, on forms prescribed by the Department of Justice, shall notify the 45 
department of persons subject to this section. However, the prohibition in this section may be 46 
reduced, eliminated, or conditioned as provided in Section 29855 or 29860. 47 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association. 
 
STATEMENT OF REASONS   
 
The Problem:  It has long been the law that before a person is prohibited from owning a firearm 
there must be a conviction for a disqualifying crime.  (There are exceptions for domestic violence 
restraining orders and “red flag” gun removal that have nothing to do with this resolution.)  In 
2017 the Legislature added a disqualifier when a person has an outstanding warrant.  This is 
problematic.  A person may not even know that an arrest warrant is outstanding.  Courts issue 
arrest and/or bench warrants without notification.  Thus a warrant could issue and the person 
become a felon for possessing a firearm even though there was no knowledge that the person was 
prohibited from owning a firearm.     
 
The Solution:  This resolution fixes the problem by requiring the person to have knowledge that a 
warrant has issued and is outstanding.  Persons with convictions for disqualifying crimes remain 
disqualified from owning/possessing firearms.    
 
IMPACT STATEMENT   
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
  
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Public 
Defender, 320 W. Temple Ste 590, Los Angeles, CA 90012 213 974-
3066, mharvis@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE: Mark Harvis  
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RESOLUTION 14-11-2019 
  
DIGEST 
Firearms: Automated Disabling of Firearms  
Adds Penal Code section 23635.1 to require installation of GPS or similar technology that 
automatically disengages or disables a firearm within one thousand feet of specified locations. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Penal Code section 23635.1 to require installation of GPS or similar 
technology that automatically disengages or disables a firearm within one thousand feet of 
specified locations. This resolution should be disapproved because it is likely unconstitutional, 
and fails to demonstrate that the proposal is technologically feasible and can be implemented 
within the proposed time frame. 
 
The resolution is constitutionally infirm. The United States Supreme Court struck down a similar 
requirement that guns be rendered inoperable in the home. (See Heller v. D.C. (2008) 554 U.S. 
570.) This resolution would deprive homeowners who live within 1,000 feet of a school, place of 
worship, or government building, from the right to defend themselves with an operable firearm. 
The 1,000-foot requirement concerning a plethora of protected buildings in the community 
would effectively render all firearms inoperable throughout most cities and suburban areas, 
further exacerbating the proposal’s constitutional infirmity. 
  
Moreover, there is no showing that the requirement is technologically feasible. While global 
positioning systems may work in an electronic device, such as a mobile phone, firearms are not 
electronic devices. Even if transformed into electronic devices with GPS capability, there is no 
showing that the mechanical function of a firearm can be electronically disabled. Even if 
technologically feasible, it is doubtful that the required alternations of firearms can be 
implemented within the time frame specified by the resolution.   

 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Penal Code section 23635.1 to read as follows: 
 
§23635.1 1 
 (a)  Any firearm sold or transferred in this state by a licensed firearms dealer, including 2 
a private transfer through a dealer, and any firearm manufactured in this state, shall include 3 
global positioning technology and/or similar technology which automatically disengages and/or 4 
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disables any firearm within one thousand (1000) feet of a school, religious place of worship, 5 
and/or state government building and/or facility.  6 
 (b)  Nothing in this division applies to a local government, local agency, or state law 7 
enforcement agency. 8 
 (c)  This section shall be effective on January 1, 2022.9 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Joseph A. Goldstein, Jonathan A. Goldstein, Charles H. Goldstein, Marc Sallus, 
Arwen Johnson, Nick Stuart-Oaten, Robert Bitonte, Cacilia Kim, Marc Harvis, Jeeane Desanto 
 
STATEMENT OF REASONS  
 
The Problem: Currently, existing law as it applies to firearms does not utilize global positioning 
technology common in cell phones to prevent mass murder. Mass murder in schools, religious 
places of worship, and/or state government buildings and/or facilities is unfortunately a common 
fact of life in the United States. 
 
The Solution:  This proposed resolution would require any firearm sold or transferred in this 
state by a licensed firearms dealer, including a private transfer through a dealer, and any firearm 
manufactured in this state, shall include global positioning technology and/or similarly 
technology which automatically disengages and disables any firearm within one thousand (1000) 
feet of a school, religious place of worship, and/or state government building and/or facility. 
This resolution will save lives and could prevent mass murder. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:   Joseph A. Goldstein, The Goldstein Law 
Firm, 8912 Burton Way, Beverly Hills, California 90211; 310 553-4746; fax 310 282 
8070; josephgoldsteinesq@gmail.com  
 
RESPONSIBLE FLOOR DELEGATE:  Joseph A. Goldstein 
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
SDCBA 
 
The SDCBA Delegation recommends Disapproval of Resolution 14-11-2019.  Delegation 
members have supported and proposed gun safety proposals in the past, but this one raises 
serious constitutional and moral issues.  Constitutionally, the Supreme Court has struck down 
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requirements that guns be rendered inoperable in the home.  (See Heller v. D.C. (2008) 554 U.S. 
570.)  For those who live within 1,000 feet of a school, place of worship, or government 
building, their constitutional rights would be violated by this resolution.  Indeed, the 1000 foot 
requirement combined with the various covered buildings would practically require all guns be 
rendered inoperable throughout most cities, urban communities and suburban communities.  
Morally, people should not lose the right to defend themselves in their home based on where 
their home is located, and under this resolution, they would. 
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RESOLUTION 14-12-2019 
  
DIGEST 
Perjury: Change from Felony to Wobbler  
Amends Penal Code section 126 to make the crime of perjury a wobbler. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 126 to make the crime of perjury a wobbler. 
This resolution should be disapproved because perjury undermines our system of 
government and should be treated as a serious felony-level crime with the degree of 
severity addressed in relation to the length of sentence, and DMV falsifications can 
already be charged as a misdemeanor. 
 
Perjury is a felony under current law. (Pen. Code, § 126.) The court may sentence a 
person convicted of the crime to a term of two, three or four years. (Ibid.) Falsifications 
in DMV paperwork may be charged as a misdemeanor. (See Veh. Code, § 20.)  
 
The proponent argues that certain instances of perjury are not as serious as other 
instances, thereby warranting discretion in charging and/or sentencing the offense as a 
misdemeanor. The problem is that perjury, no matter how small, undermines the 
confidence, dignity and efficacy of our system of government. In addition, perjury is 
often hard to detect and prove. As such, a higher level of punishment is necessary to 
meaningfully foster respect for governmental processes and proceedings, and to deter the 
temptation to lie in the first place. Punishing perjury as a felony serves a needed, valid 
governmental interest. Without a serious consequence for perjury, there is no real 
disincentive to lie under oath. 
 
This resolution should be disapproved because it is unnecessary. An example is given of 
an undocumented immigrant who makes a false statement under oath to the DMV to 
procure a driver’s license. However, false statements to the DMV can be charged as a 
misdemeanor under Vehicle Code section 20.   
 
This resolution should be disapproved because it goes too far and marginalizes the 
significance of perjury in administrative matters. There are good reasons why applicant 
declarations under oath for other licenses and applications should remain felonies. The 
agencies that license and regulate professions, like contractors, real estate agents, etc., 
need to ensure applicant information is truthful. Felony level punishment for perjured 
statements should remain in those instances. 
 

441 of 506



14-12-2019 Page 2 of 2 

The resolution does not necessarily accomplish its intended goal. Immigrants can still be 
charged with violations of Penal Code sections 114 (use of false documents to conceal 
true citizenship or resident alien status) and 115 (procuring and offering false or forged 
instrument to be filed, registered, or recorded in any public office), both of which are 
felonies, independent of the lie made in order to conceal and mislead.  

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that 
legislation be sponsored to amend Penal Code section 126 to read as follows: 
 
§126 1 

Perjury is punishable by imprisonment in the county jail not exceeding one year 2 
or by imprisonment pursuant to subdivision (h) of Section 1170 for two, three or four 3 
years. 4 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Los Angeles County Bar Association. 
 
STATEMENT OF REASONS   
 
The Problem:  Perjury is currently a straight felony punishable by up to four years.  
Perjury is not a good thing, but not all perjury is the same.  Perjury in a civil deposition is 
much less serious (in most cases) than perjury on the witness stand in a criminal trial.  
Making a false statement in a DMV application because of immigration issues is not as 
serious as the serial identity thief who perjures himself to obtain numerous fake driver’s 
licenses.  Regardless of seriousness, all perjury is punished as a felony. 
 
The Solution:  This resolution gives the District Attorney the discretion to charge perjury 
either as a felony or misdemeanor.  This allows the prosecutor to evaluate the seriousness 
and determine the fair and proper charging level.   
 
IMPACT STATEMENT   
This proposed resolution does not affect any other law, statute or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County 
Public Defender, 320 W. Temple Ste 590, Los Angeles, CA 90012 213 974-
3066, mharvis@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE: Mark Harvis  
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RESOLUTION 14-13-2019 
 
DIGEST  
Shoplifting: Unauthorized Use of Personal Identifying Information 
Amends Penal Code section 530.5 to require the unauthorized use of personal identifying 
information to obtain property not exceeding $950 to be treated as shoplifting. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reason: 
This resolution amends Penal Code section 530.5 to require the unauthorized use of personal 
identifying information to obtain property to not exceeding $950 to be treated as shoplifting.  
This resolution should be disapproved because the Legislature has made it clear that a 
violation of section 530.5 is not a theft crime and therefore is outside of the scope of 
Proposition 47. 
 
The author identifies a conflict between different appellate courts regarding the application of 
Proposition 47 to crimes charged under Penal Code section 530.5 (See People v. Jimenez 
(2018) 22 Cal.App.5th 1282; People v. Garrett (2016) 248 Cal.App.4th 82; People v. Liu 
(2018) 21 Cal.App.5th 143); and People v. Sanders (2018) 22 Cal.App.5th 397.) These cases 
are under review by the California Supreme Court.  The resolution would resolve the conflict 
by finding that Proposition 47 does apply to crimes of unlawful use of identifying 
information. 
 
The Legislature has made its intention clear through the language and placement of the 
statute.  “Section 530.5 is placed in the chapter of the Pen. Code defining 'False Personation 
and Cheats,’ which includes crimes such as marriage by false pretenses [Pen. Code, § 528] 
and falsifying birth certifications and licenses [Pen. Code, §§ 529a, 529.5].” (People v. Liu 
(2018) 21 Cal.App.5th 143,151.)  Thus, the Legislature has used “just about every way 
available” to make sure that a violation of section 530.5 is not a theft offense. (People v. 
Romanowski (2017) 2 Cal.5th 903, 908.)  The unauthorized use of personal identifying 
information is also distinguishable from theft offenses because the harm to the victim flowing 
from the misuse of the information far exceeds the value of any actual property obtained by 
the misuse.  (People v. Valenzuela (2012) 205 Cal.App.4th 800, 808 [quoting Sen. Com. on 
Public Safety, Analysis of Assem. Bill No 2885 (2005-2006 Reg. Sess.) as amended May 26, 
2006: “Identity theft in the electronic age is an essentially unique crime, not simply a form of 
grand theft …. Grand theft is typically a discrete event, not a crime that creates ripples of 
harm to the victim that flow from the initial misappropriation.”].) 
 
Proposition 47 was approved by the voters in 2014 to reduce the punishment for many theft 
related offenses to misdemeanors included shoplifting where the value taken did not exceed 
$950.  While the California Supreme Court in People v. Gonzales (2017) 2 Cal.5th 858, has 
applied the statute to stolen checks, and in People v. Garrett (2016) 248 Cal.App.4th 82, the 
court deemed the use of a stolen credit card as shoplifting, both of these cases involved a theft 
crime.  Prosecutors should maintain the discretion to charge a section 530.5 crime as a felony 
when called for by the facts and circumstances of the crime, while courts retain discretion to 
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reduce the charge to a misdemeanor pursuant to Penal Code section 17, subdivision (b), if 
appropriate. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation 
be sponsored to amend Penal Code Code section 530.5 to read as follows: 
 
§530.5 1 

(a) Every person who willfully obtains personal identifying information, as defined in 2 
subdivision (b) of Section 530.55, of another person, and uses that information for any 3 
unlawful purpose, including to obtain, or attempt to obtain, credit, goods, services, real 4 
property, or medical information without the consent of that person, is guilty of a public 5 
offense, and upon conviction therefor, shall be punished by a fine, by imprisonment in a 6 
county jail not to exceed one year, or by both a fine and imprisonment, or by imprisonment 7 
pursuant to subdivision (h) of Section 1170. 8 

(b) In any case in which a person willfully obtains personal identifying information of 9 
another person, uses that information to commit a crime in addition to a violation of 10 
subdivision (a), and is convicted of that crime, the court records shall reflect that the person 11 
whose identity was falsely used to commit the crime did not commit the crime. 12 

(c)(1) Every person who, with the intent to defraud, acquires or retains possession of 13 
the personal identifying information, as defined in subdivision (b) of Section 530.55, of 14 
another person is guilty of a public offense, and upon conviction therefor, shall be punished 15 
by a fine, by imprisonment in a county jail not to exceed one year, or by both a fine and 16 
imprisonment. 17 

(2) Every person who, with the intent to defraud, acquires or retains possession of the 18 
personal identifying information, as defined in subdivision (b) of Section 530.55, of another 19 
person, and who has previously been convicted of a violation of this section, upon conviction 20 
therefor shall be punished by a fine, by imprisonment in a county jail not to exceed one year, 21 
or by both a fine and imprisonment, or by imprisonment pursuant to subdivision (h) of 22 
Section 1170. 23 

(3) Every person who, with the intent to defraud, acquires or retains possession of the 24 
personal identifying information, as defined in subdivision (b) of Section 530.55, of 10 or 25 
more other persons is guilty of a public offense, and upon conviction therefor, shall be 26 
punished by a fine, by imprisonment in a county jail not to exceed one year, or by both a fine 27 
and imprisonment, or by imprisonment pursuant to subdivision (h) of Section 1170. 28 

(d) (1) Every person who, with the intent to defraud, sells, transfers, or conveys the 29 
personal identifying information, as defined in subdivision (b) of Section 530.55, of another 30 
person is guilty of a public offense, and upon conviction therefor, shall be punished by a fine, 31 
by imprisonment in a county jail not to exceed one year, or by both a fine and imprisonment, 32 
or by imprisonment pursuant to subdivision (h) of Section 1170. 33 

(2) Every person who, with actual knowledge that the personal identifying 34 
information, as defined in subdivision (b) of Section 530.55, of a specific person will be used 35 
to commit a violation of subdivision (a), sells, transfers, or conveys that same personal 36 
identifying information is guilty of a public offense, and upon conviction therefor, shall be 37 
punished by a fine, by imprisonment pursuant to subdivision (h) of Section 1170, or by both a 38 
fine and imprisonment. 39 

(e) Every person who commits mail theft, as defined in Section 1708 of Title 18 of the 40 
United States Code, is guilty of a public offense, and upon conviction therefor shall be 41 
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punished by a fine, by imprisonment in a county jail not to exceed one year, or by both a fine 42 
and imprisonment. Prosecution under this subdivision shall not limit or preclude prosecution 43 
under any other provision of law, including, but not limited to, subdivisions (a) to (c), 44 
inclusive, of this section. 45 

(f) An interactive computer service or access software provider, as defined in 46 
subsection (f) of Section 230 of Title 47 of the United States Code, shall not be liable under 47 
this section unless the service or provider acquires, transfers, sells, conveys, or retains 48 
possession of personal information with the intent to defraud.  49 

(g) Notwithstanding subdivisions a and c, where the person’s unlawful purpose or 50 
intended fraud in using the personal identifying information of another amounts to shoplifting 51 
as defined in Penal Code section 459.5, the prosecution shall allege that charge only, except 52 
that a person with one or more prior convictions for an offense specified in clause (iv) of 53 
subparagraph (C) of paragraph (2) of subdivision (e) of Section 667 or for an offense 54 
requiring registration pursuant to subdivision (c) of Section 290 may be punished pursuant to 55 
subdivision (h) of Section 1170. 56 

(h) Notwithstanding subdivisions a and c, where the person’s unlawful purpose or 57 
intended fraud in using the personal identifying information of another involves the obtaining 58 
of any money, services, credit, labor, goods, real or personal property valued equal to or less 59 
than $950, the offense shall be punished pursuant to Penal Code section 490.2, except that a 60 
person with one or more prior convictions for an offense specified in clause (iv) of 61 
subparagraph (C) of paragraph (2) of subdivision (e) of Section 667 or for an offense 62 
requiring registration pursuant to subdivision (c) of Section 290 may be punished pursuant to 63 
subdivision (h) of Section 1170.64 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Sacramento County Bar Association  
 
STATEMENT OF REASONS 
 
The Problem:   The current version of Penal Code section 530.5 provides for both 
misdemeanor and felony punishment for a range of fraudulent and/or unlawful use of 
another’s personal identifying information. In 2014, voters approved Proposition 47, the 
Reduced Penalties for Some Crimes Initiative, also known as the Safe Neighborhoods and 
Schools Act. Among the changes and with some exceptions, the proposition mandated 
misdemeanor-only treatment for theft-related offenses where the value of the property taken 
did not exceed $950. The proposition also created Penal Code section 459.5 and 490.2. 
Section 459.5 expressly defines shoplifting conduct and prohibits prosecutors from charging 
burglary or other theft crimes for the same conduct. The statute also requires section 459.5 be 
charged when the facts apply Any act of shoplifting as defined in subdivision (a) shall be 
charged as shoplifting.” (Penal Code § 459.5(b).)  

 
After Proposition 47, prosecutors seeking to avoid the effects of the new theft-related statutes 
began charging shoplifting and other similar theft-related conduct as felonies under new 
theories, including Penal Code section 530.5. The result has been inconsistent prosecutions 
across the counties, contrary to the intent of the people.   

 
In People v. Gonzales, the Supreme Court of California interpreted the new statute to apply to 
a defendant who had cashed personal checks belonging to another. (People v. Gonzales 
(2017) 2 Cal.5th 858.) In People v. Jimenez, the Court of Appeal held similarly when it 
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prohibited a prosecution under section 530.5 for conduct that fell under the definition of 
shoplifting. (People v. Jimenez (2018) 22 Cal.App.5th 1282.) And in People v. Garrett, the 
Court of Appeal also explained that when someone enters a store and makes purchases with a 
stolen credit, that person commits shoplifting. (People v. Garrett (2016) 248 Cal.App.4th 82.) 

 
Two appellate courts have reached arguably different results. In People v. Liu, the Court of 
Appeal found a conviction under section 530.5, subdivision c, did not qualify for 
resentencing under Prop. 47. (People v. Liu (2018) 21 Cal.App.5th 143.) Even though the 
facts in Liu did not contemplate shoplifting, the court broadly indicated section 530.5 lies 
outside the effect of Prop. 47. In People v. Sanders, the court also found section 530.5 outside 
the effect of Prop. 47 in holding that it is not a theft crime. (People v. Sanders (2018) 22 
Cal.App.5th 397.) Both cases fail to address the Supreme Court’s ruling in Gonzales.  
 
The Solution: This amendment will bring Penal Code section 530.5 in line with the intentions 
of the people and jurisprudence. Specifically and with exceptions, the prosecution will not be 
able to allege a felony offense where (1) the underlying conduct amounts to shoplifting as 
defined in section 459.5 or (2) the underlying conduct amounts to a theft where the value of 
the money, services, credit, labor, goods, real or personal property obtained lost was less than 
$950. 

IMPACT STATEMENT 
This resolution may require additional statutory changes, potentially including Penal Code 
Sections 459.5, 490.2, and 490.4.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: John Wesley Hawk Stoller, Sacramento 
County Office of the Public Defender, 700 H St, Suite 0270, Sacramento, CA 95814, 
stollerj@saccounty.net, 916-874-1213. 
 
RESPONSIBLE FLOOR DELEGATE:  John Wesley Hawk Stoller 
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RESOLUTION 15-01-2019 
 
DIGEST 
Government: Expanding Prohibition on State-Sponsored Travel 
Amends Government Code section 11139.8 to prohibit California-sponsored travel to states 
with laws that diminish voting rights of United States citizens. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Government Code section 11139.8 to prohibit California-sponsored 
travel to states with laws that diminish voting rights of United States citizens.  This resolution 
should be approved in principle because government sponsored actions that dilute or suppress 
voting rights are inconsistent with California values. 
 
Limiting the time and place where voters may cast their ballots, requiring specified proof of 
identity, purging voting rolls, and allowing voting districts to be redrawn to weight a vote, all 
contribute to limiting the voting rights of United States citizens.  A person’s right to vote 
means little if they have to overcome procedural hurdles to simply cast a ballot. 
 
Because California values the right to vote, the California Constitution was amended to 
require that the Citizens Redistricting Commission consider numerous factors in redistricting.  
This ensures that there is an open and transparent process enabling full public consideration 
of and comment on the drawing of district lines.  (Cal. Const., art. XXI, § 2, subd. (b).)  
California also enacted the Voter’s Choice Act to increase voting options and accessibility for 
all voters. However, not all states have such procedures and safe-guards. 
 
In 2017, through the enactment of Government Code section 11139.8, California prohibited 
most state-sponsored travel to states that enacted laws that allowed for the discrimination of 
persons on the basis of sexual orientation, gender identity, or gender expression.  Government 
Code section 11139.8 was enacted because such discrimination is inconsistent with 
California’s values.  (Assembly, Concurrence in Senate Amendments, Assem. Bill No. 1887, 
(2015-2016 Reg. Sess.), August 18, 2016.)   
 
This resolution simply expands the existing prohibition to states that dilute and suppress 
voting rights. Moreover, the resolution provides that the Attorney General has discretion to 
determine which states would be subject to the prohibition, just as the Attorney General has 
the discretion with the current prohibition regarding discrimination.  This allows for the 
prohibition to adapt to changes in other state’s laws, and ensures that the prohibition is 
applied consistently with California’s values. Because governmental conduct that diminishes 
voting rights is inconsistent with California’s values, just as discrimination is, California 
funds should not be contributed to states that actively hinder the right to vote. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation 
be sponsored to amend Government Code section 11139.8 to read as follows: 
 
§11139.8 1 
  (a) The Legislature finds and declares all of the following:  2 
 (1) California is a leader in protecting civil rights and preventing discrimination.  3 
 (2) California’s robust nondiscrimination laws include protections on the basis of 4 
sexual orientation, gender identity, and gender expression, race, ethnicity, and national origin, 5 
among other characteristics.  6 
 (3) Religious freedom is a cornerstone of law and public policy in the United States, 7 
and the Legislature strongly supports and affirms this important freedom. 8 
 (4) The exercise of religious freedom should not be a justification for discrimination. 9 
 (5) California must take action to avoid supporting or financing discrimination against 10 
lesbian, gay, bisexual, and transgender people.  11 
 (6) California must take action to avoid supporting or financing the suppression or 12 
dilution of voting rights based upon race, ethnicity, national origin of United States citizens, 13 
or political party affiliation.  14 
 (6) (7) It is the policy of the State of California to promote fairness and equality and to 15 
combat discrimination. 16 
 (b) A state agency, department, board, authority, or commission, including an agency, 17 
department, board, authority, or commission of the University of California, the Board of 18 
Regents of the University of California, or the California State University, and the 19 
Legislature shall not do either any of the following: 20 
 (1) Require any of its employees, officers, or members to travel to a state that, after 21 
June 26, 2015, has enacted a law that voids or repeals, or has the effect of voiding or 22 
repealing, existing state or local protections against discrimination on the basis of sexual 23 
orientation, gender identity, or gender expression or has enacted a law that authorizes or 24 
requires discrimination against same-sex couples or their families or on the basis of sexual 25 
orientation, gender identity, or gender expression, including any law that creates an 26 
exemption to antidiscrimination laws in order to permit discrimination against same-sex 27 
couples or their families or on the basis of sexual orientation, gender identity, or gender 28 
expression. 29 
 (2) Approve a request for state-funded or state-sponsored travel to a state that, after 30 
June 26, 2015, has enacted a law that voids or repeals, or has the effect of voiding or 31 
repealing, existing state or local protections against discrimination on the basis of sexual 32 
orientation, gender identity, or gender expression, or has enacted a law that authorizes or 33 
requires discrimination against same-sex couples or their families or on the basis of sexual 34 
orientation, gender identity, or gender expression, including any law that creates an 35 
exemption to antidiscrimination laws in order to permit discrimination against same-sex 36 
couples or their families or on the basis of sexual orientation, gender identity, or gender 37 
expression. 38 
 (3) Require any of its employees, officers, or members to travel to a state that, after 39 
January 1 26, 2020, has a law or regulation in effect, or has taken any executive action, that 40 
has the substantial effect of  causing the suppression or dilution of voting rights based upon 41 
race, ethnicity, national origin of United States citizens, or political party affiliation.  42 
 (4) Approve a request for state-funded or state-sponsored travel to a state that, after 43 
January 1 26, 2020, has a law or regulation in effect, or has taken any executive action, that 44 
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has the substantial effect of causing the suppression or dilution of voting rights based upon 45 
race, ethnicity, national origin of United States citizens, or political party affiliation. 46 
 (5) For purposes of this section, “suppression of voting rights” shall include, but shall 47 
not be limited to, poll taxes, literacy tests, photo identification requirements, purging of voter 48 
rolls, permitting a material inequality in the allocation of resources to particular polling 49 
places, requiring a person with a physical address within the state to also have a mailing 50 
address within the state, or any other requirement or action that materially prevents or 51 
impedes otherwise eligible voters from registering or exercising their right to vote.  52 
 (6) For purposes of this section, “dilution of voting rights” shall include, but shall not 53 
be limited to, the dividing of a state, county or other territory into election districts so as to 54 
give a majority to one group in more districts while concentrating the voting strength of 55 
another group into fewer districts. 56 
 c) Subdivision (b) shall not apply to travel that is required for any of the following 57 
purposes: 58 
 (1) Enforcement of California law, including auditing and revenue collection. 59 
 (2) Litigation. 60 
 (3) To meet contractual obligations incurred before January 1, 2017 with respect to 61 
subdivisions (b)(1) or (2), or before January 1, 2020 with respect to subdivisions (b)(3) or (4). 62 
 (4) To comply with requests by the federal government to appear before committees. 63 
 (5) To participate in meetings or training required by a grant or required to maintain 64 
grant funding.  65 
 (6) To complete job-required training necessary to maintain licensure or similar 66 
standards required for holding a position, in the event that comparable training cannot be 67 
obtained in California or a different state not affected by subdivision (b).  68 
 (7) For the protection of public health, welfare, or safety, as determined by the 69 
affected agency, department, board, authority, or commission, or by the affected legislative 70 
office, as described in subdivision (b).  71 
 (d) The prohibition on state-funded travel described in this section shall continue 72 
while any law specified in subdivision (b) remains in effect. 73 
 (e)(1) The Attorney General shall develop, maintain, and post on his or her Internet 74 
Web site a current list of states that, after June 26, 2015, have enacted a law that voids or 75 
repeals, or has the effect of voiding or repealing, an existing state or local protection against 76 
discrimination on the basis of sexual orientation, gender identity, or gender expression, or 77 
have enacted a law that authorizes or requires discrimination against same-sex couples or 78 
their families or on the basis of sexual orientation, gender identity, or gender expression, 79 
including any law that creates an exemption to antidiscrimination laws in order to permit 80 
discrimination against same-sex couples or their families or on the basis of sexual orientation, 81 
gender identity, or gender expression. 82 
 (2) The Attorney General shall develop, maintain, and post on his or her Internet Web 83 
site a current list of states that, after January 1, 2020, has a law or regulation in effect, or has 84 
taken any executive action, that has the substantial effect of causing the suppression or 85 
dilution of voting rights based upon race, ethnicity, national origin of United States citizens, 86 
or political party affiliation.  87 
 (2) (3) It shall be the responsibility of an agency, department, board, authority, or 88 
commission described in subdivision (b) to consult the list on the Internet Web site of the 89 
Attorney General in order to comply with the travel and funding restrictions imposed by this 90 
section. 91 
 

(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:   A number of states have engaged in gerrymandering or voter suppression 
based upon race, ethnicity, national origin of United States citizens, or political party 
affiliation. The politicians in these states are permitted to choose their voters rather than the 
other way around. And they are doing so by diluting or outright denying their citizens one of 
the most fundamental rights guaranteed to United States citizens – the right to hold politicians 
accountable at the ballot box. The actions of Congress have in some instances had a 
disproportionate impact on California (e.g. the limitation on state income taxes for federal tax 
purposes). Additionally, California should not be using tax dollars to support or finance 
discrimination and the denial of fundamental civil rights.   
 
The Solution:  This resolution would prevent California tax dollars from supporting the 
economies of states that engage in the systematic dilution or denial of the right to vote based 
upon race, ethnicity, national origin of United States citizens, or political party affiliation. 
Additionally, it provides a way to ensure that California state employees will not have to 
travel for work to states with discriminatory laws. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  James P. Lamping, The Law Office of 
James P. Lamping, 100 Pine Street, Suite 1250; San Francisco, CA 94111; (415) 992-
3100; jim@jimlamping.com.  
 
RESPONSIBLE FLOOR DELEGATE:  Alicia M. Gamez  
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RESOLUTION 15-02-2019 
 
DIGEST 
Elections: Mandatory Submission of Ballots 
Adds Elections Code section 2350 to impose sanctions for failure of a registered voter to cast a 
ballot. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 10-01-2018, which was withdrawn. 
 
Reasons: 
This resolution adds Elections Code section 2350 to impose sanctions for failure of a registered 
voter to cast a ballot. This resolution should be approved in principle because it would increase 
voter participation. 
 
Voter participation in California, like voter participation nationwide, is dismally low. Countries 
that have adopted mandatory voting, such as Australia, have increased voter turnout 
dramatically. Conversely, countries that have discontinued manadatory voting, such as 
Venezuela and the Netherlands, have seen drops in voter turnout of 20-30%. 
 
Like the statutes in countries that have successfully implemented “mandatory voting,” this 
resolution requires submission of a ballot, rather than the actual recording of a vote; in other 
words, the ballot can remain blank. Thus, the resolution does not present a “forced speech” 
concern under the First Amendment. Nor does the resolution violate the Constitution by forcing 
the exercise of a right, because a positive right to do something does not necessarily imply a 
corresponding negative right to be free from exercise of that right. For example, the fact that all 
children in the United States have a federal right to a free and adequate public education (29 
U.S.C. § 794), does not prevent states from requiring school attendance or enforcing truancy 
laws.   

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Elections Code section 2350, to read as follows: 
 
§2350 1 

(1) It shall be the duty of every registered voter to submit a ballot at each state-wide 2 
election. 3 

(2) Within 30 days after each state-wide election, each County Elections Officer must 4 
prepare a list of the names and addresses of the voters registered in that county who appear to 5 
have failed to submit a ballot at the election. 6 
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(3) Subject to subsection (4), below, within 90 days after any state-wide election, each 7 
County Elections Officer must send a penalty notice by first class mail to the last known address 8 
of each registered voter whose name appears on the list prepared under subsection (2). 9 

(4) The County Elections Officer is not required to send a penalty notice if she or he is 10 
satisfied that the voter is dead, was ineligible to vote at the election; or had a good cause for 11 
failing to submit a ballot. 12 

(5) A penalty notice is a notice in a form to be provided by the Secretary of State 13 
notifying the registered voter that:  14 

(a) the registered voter appears to have failed to submit a ballot at the election; and 15 
(b) it is an offense to fail to submit a ballot at an election without a valid and sufficient 16 

reason for the failure; and 17 
(c) the voter must respond to the County Elections Officer within 30 days of the date of 18 

the notice in one of the following ways: 19 
(i) give the County Elections Officer a statement, under penalty of perjury, specifically 20 

identifying the location or manner in which the voter’s ballot was submitted; or 21 
(ii) give the County Elections Officer a statement, under penalty of perjury, showing 22 

good cause for any failure to submit a ballot. Good cause shall be defined expansively and shall 23 
include, but not be limited to: voter’s physical or mental condition impairing his or her ability to 24 
understand the ballot or travel to or from the polls; voter’s inability to travel to or from the polls 25 
on election day; voter’s language or education impairing voter’s ability to understand the ballot, 26 
the election process, or the requirement to submit a ballot; voter’s need to provide care or 27 
support to another; voter’s work obligations; voter’s familial obligations; and any other adequate 28 
or substantial grounds or reason to fail to submit a ballot. 29 

(iii) pay the County Elections Officer a penalty of $50.00. 30 
(d) If a voter is unable, by reason of absence from his or her place of residence or 31 

physical incapacity, to respond to a penalty notice within the prescribed time, any other person 32 
who has a personal knowledge of the facts may respond to the notice within that time, and such 33 
response is to be treated as compliance with the notice.  34 

(6) For any registered voter who responds to a penalty notice in any manner permitted in 35 
subparagraph (5)(c)(i), (ii) or (iii), the County Elections Officer shall take no further action. 36 

(7) Within 180 days after each state-wide election, each County Elections Officer must 37 
submit to the Secretary of State a list of the names and addresses of the voters registered in that 38 
county who did not respond to a penalty notice in the manner indicated in subparagraph (5)(c)(i), 39 
(ii) or (iii). 40 

(8) Any person who did not respond to a penalty notice in the manner indicated in 41 
subparagraph (5)(c)(i), (ii) or (iii) shall be required to pay a penalty of $100.00. The court with 42 
authority to hear and rule upon traffic violations in the county where the voter is registered shall 43 
have discretion to waive the penalty upon a showing of good cause, which may include the 44 
registered voter’s financial circumstances. 45 

(9) Nothing in this section is intended to require any person to complete the ballot being 46 
submitted, nor is anything in this section intended to affect the secrecy of ballots. 47 
  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Contra Costa County Bar Association 
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STATEMENT OF REASONS 
 
The Problem:  The California Secretary of State’s most recent report of Voter Registration, dated 
February 10, 2017, reported that more than 20% of the persons eligible to vote in California were 
not registered. With the exception of the November 2016 elections, which included a presidential 
election, voter turnout has declined steadily, with primaries and general elections in years 
without a presidential election hitting record lows. In the June 2014 primary, turnout was only 
25% and the November 2016 general election turnout of 42% was a record low for a general 
election. Between the 2008 presidential election and the 2014 elections, primary turnout declined 
33 points and general election turnout declined 37 points. The 2018 elections did see higher 
turnout, but only 27.5% of eligible voters ages 18 to 24 cast ballots in the 2018 election.  
 
The Solution:  This resolution makes submitting ballots in state-wide elections mandatory. 
Voters who do not submit ballots are given notice and the opportunity to show good cause for 
any failure to vote or pay a modest fine, less than the cost of an expired parking meter ticket in 
Los Angeles. Voters who fail to respond to the notice will be required to pay a larger fine. Many 
countries, including Australia and Belgium, have compulsory voting and enjoy a substantially 
higher voter turnout, in excess of 90%. 
 
IMPACT STATEMENT 
 The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Margaret J. Grover, Wendel Rosen Black & 
Dean, LLP, 1111 Broadway, 24th Floor, Oakland, California 94607, (510) 834-6000, 
mgrover@wendel.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Margaret J. Grover  
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
BANSDC 
 
The proponent appears to equate turn out with full, meaningful participation in the voting 
process.  Although the goal should be to have as many people vote as possible, only people who 
desire to sufficiently educate themselves to make knowing and intelligent choices should do so.  
Sanctioning people for failing to participate may enhance the numbers, but is no guarantee that 
the additional participation would do anything except enhance the statistics.  At the same time, 
such a requirement would enhance the significance of political advertising, as persons required to 
vote but not invested in the process would likely use such advertising as a means of making their 
selections, or, as another possibility, vote entirely down party lines or based on the name or 
perceived ethnicity of the candidate. 
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SDCBA 
 
The SDCBA Delegation recommends Disapproval of Resolution 15-02-2019.  We share the 
author’s intention for higher turnout and a better-informed electorate, but this is a cure worse 
than the disease.  There is a saying that the best argument against democracy is a 5-minute 
conversation with the average person.  When people are apathetic, they should not be voting.  An 
abstained vote is better than a badly thought out vote.  Likewise, refusing to vote in an election 
can be an equally powerful message of protest against the available choices in a given election.  
People should not be forced to vote, or go through the exercise of returning a ballot if they 
choose to not vote. 

 
Second, although the author cites the fine of $100 as less than a parking ticket in Los Angeles, all 
systems of enforcement can only function with an ultimate sanction. The only way that $100 can 
be enforced is by threatening greater fines, jail time, or community service if one does not pay. 

 
California law prohibits coercing people into voting (Pen. Code, § 18540, subd. (a).)  It does not 
just prohibit coercing them into voting a certain way, but into voting.  It is for good reason; 
people should vote because they want to, not because they are forced to.  This proposal would do 
to everyone on a grand scale what is criminalized on an individual scale. 

 
Finally, this resolution creates an enormous burden and unnecessary expense on county 
registrars.  It means that registrars must process and account for ballots returned and 
uncompleted.  They would then need to expend time figuring out who did not vote, incur the 
costs of generating and mailing out penalty notices, receive and process responses to the penalty 
notices.  This creates a bunch of unnecessary paperwork for registrars and would deplete 
budgetary resources better spent on improved voting systems and voting system security. 
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RESOLUTION 15-03-2019 
 
DIGEST 
Elections: Publicized Notification of Assistance for Initiative Drafters 
Amends Government Code sections 10243 and 12172 and Elections Code section 9018 to 
provide that available assistance for initiative drafters shall be publicized. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Government Code sections 10243 and 12172 and Elections Code section 
9018 to provide that available assistance for initiative drafters shall be publicized.  This 
resolution should be disapproved because the Secretary of State already prominently features the 
services offered by the Legislative Counsel on its website and in its publication entitled “2020 
California Secretary of State Statewide Initiative Guide.”    
 
The proponent asserts that the Secretary of State does not adequately publicize the available of 
services available by the Legislative Counsel to drafters of California Initiatives, and seeks a 
change to the Government Code to require the availability services to be more prominently 
featured on the Secretary of State’s website and publications.    
 
However, the resolution is unnecessary because the Secretary of State already prominently 
features on its website and publications.  For example, page 1 of the 2020 Statewide Initiative 
Guide published by the Secretary State states: 
 

“The proposed initiative measure’s proponent(s) may also obtain assistance from 
the Office of Legislative Counsel in drafting the language of the proposed law.  
Proponents must submit a written request signed by 25 or more electors.  If the 
Legislative Counsel determines that there is a reasonable probability the proposed 
initiative measure will eventually be submitted to the voters, the Legislative 
Counsel will draft the proposed law. (Government Code, § 10243.)  Additionally, 
the proponent(s) can request the Secretary of State to review the provisions of the 
proposed initiative measure after it is prepared and prior to its circulation.   Upon 
this request, the Secretary of State will review the measure with respect to form 
and language clarity and will request and obtain a statement of fiscal impact from 
the Legislative Analyst’s Office. (Government Code, § 12172.)” 

 
Finally, on the Secretary of State’s website, under the tab “How to qualify an Initiative,” a 
reference to the Initiative Guide is prominently displayed along with a link to the documents.   
Accordingly, the Secretary of State already publicizes the availability of assistance of the 
Legislative Counsel as well as the Office of the Secretary of State to initiative drafters on its 
website and in its publications. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Government Code sections 10243 and 12172 and Elections Code section 
9018 to read as follows: 
 
§10243 1 

The Legislative Counsel shall cooperate with the proponents of an initiative measure in 2 
its preparation when: 3 

(a) Requested in writing so to do by 25 or more electors proposing the measure; and 4 
(b) In the judgment of the Legislative Counsel there is reasonable probability that the 5 

measure will be submitted to the voters of the State under the laws relating to the submission of 6 
initiatives. 7 

The Secretary of State shall prominently feature the services offered by the Legislative 8 
Counsel on its website and in any handbook or publication describing the initiative process. 9 

 10 
§12172 11 

The Secretary of State shall, upon the request of the proponents of an initiative measure, 12 
which is to be submitted to the voters of the state, review the provisions of the initiative measure 13 
after it is prepared prior to its circulation. In conducting the review, the Secretary of State shall 14 
do both of the following: 15 

(a) Analyze and comment on the provisions of the measure with respect to form and 16 
language clarity. 17 

(b) Request and obtain a statement of fiscal impact from the Legislative Analyst. 18 
The Legislative Analyst shall furnish the Secretary of State with a statement of fiscal 19 

impact with respect to the initiative measure within 25 working days after being requested to do 20 
so by the Secretary of State pursuant to subdivision (b). 21 

In the preparation of the statement of fiscal impact, the Legislative Analyst may use the 22 
fiscal estimate or the opinion prepared pursuant to Section 9005 of the Elections Code. 23 

The review performed pursuant to this section shall be for the purpose of suggestion only 24 
and shall not have any binding effect on the proponents of the initiative measure. 25 

The Secretary of State shall prominently feature this service and the services offered by 26 
the Legislative Counsel, under Section 10243 of the Government Code, on its website and in any 27 
handbook or publication describing the initiative process. 28 
 29 
§9018 30 

The Secretary of State shall prepare and provide to any person, upon request, a pamphlet 31 
describing the procedures and requirements for preparing and circulating a statewide initiative 32 
measure and for filing sections of the petition, and describing the procedure used in determining 33 
and verifying the number of qualified voters who have signed the petition. The pamphlet shall 34 
prominently mention that the Secretary of State and the Legislative Counsel may provide advice 35 
and counsel to those persons drafting state initiatives. 36 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
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STATEMENT OF REASONS 
 
The Problem: One of the most underused services available to initiative drafters is assistance by 
Legislative Counsel and the Secretary of State’s office. Such a function can ensure better 
statutory and constitutional language put before voters and prevent unintended results. The 
problem is likely more that drafters are unaware of the service than their desire not to use it. 
 
The Solution:  This resolution ensures the assistance by Legislative Counsel and the Secretary of 
State’s office is well publicized to initiative drafters.  
 
IMPACT STATEMENT 
The impact of this resolution is uncertain. It probably would not require any new statutory or 
regulatory changes but would require the Legislative Counsel and Secretary of State edit their 
public materials. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT:  
Ben Rudin, 3830 Valley Centre Dr., Ste. 705 PMB 231, San Diego, CA 92130, (858) 256-4429, 
ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Ben Rudin  
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RESOLUTION 15-04-2019 
 
DIGEST 
Elections: Proponent-Controlled Option to Remove Initiative from Ballot 
Amends California Constitution, article II, section 8 to provide that initiative proponents may 
remove the measure from the ballot under certain circumstances. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends California Constitution, article II, section 8 to provide that initiative 
proponents may remove the measure from the ballot under certain circumstances.  This 
resolution should be approved in principle because it would benefit the proponent as well as the 
voters if a proponent had the ability to withdraw their initiative after it has been placed on the 
ballot. 
 
In a special election held on October 10, 1911, California became the tenth state to adopt the 
initiative process.  The initiative process allows California citizens a tool to adopt laws and 
Constitutional amendments without the support of the Governor or Legislature.  The purpose of 
the initiative process is to place more control of California politics directly into the hands of the 
people by allowing them to recall elected officials, the right to repeal laws by referendum, and 
the ability to enact state laws by initiative.  The initiative process is the power of the people of 
California to propose statutes and propose amendments to the California Constitution. 
 
An initiative is placed on the ballot after its proponent(s) successfully satisfies the requirements 
set forth in Division 9 of the Elections Code.  Some of these requirements are: (1) A proponent 
must first submit their proposed initiative to the Attorney General (AG) to prepare a circulating 
title and summary of the proposed initiative. (Elec. Code, § 9001.)  (2) The AG must initiate a 
public review process for 30-day period for public comment. (Elec. Code, § 9002.)  (3) After 
public comment period, the AG must prepare an official circulating title and summary of the 
initiate and submit it to the Senate and Assembly. (Elec. Code, §§ 9004, 9007.)  (4) The 
proponent(s) has 180 days from official summary date to collect requisite signatures. (Elec. 
Code, § 9014.)  (5) Upon collection of 25 percent of the required number of signatures, the 
proponent is required to notify the Secretary of State, who then submits the initiative to the 
Senate and Assembly who designate it to the appropriate committee of each house who shall 
hold public hearings no later than 131 days before the next general election. (Elec. Code, § 
9034.)  (6) After the collection of signatures, signatures are submitted by the proponent to 
elections officials who then determine if the requisite number of signatures have been collected 
by qualified voters and, if so, then a certificate is sent to the Secretary of State that the initiative 
qualified for the ballot. (Elec. Code, § 9030.)  (7) On the 131st day prior to the date of the next 
general election, the Secretary of State shall issue a certificate the initiative qualified for the 
ballot and notify the proponent(s). (Elec. Code, § 9033.) 

458 of 506



15-04-2019 Page 2 of 4 
 

Under Elections Code section 9604, a proponent can engage in good faith bargaining between 
competing interests and the Legislature and, as a result of these negotiations, withdraw their 
initiative at any time before filing with the appropriate elections official or before the Secretary 
of State certifies that the initiative has qualified for the ballot. The withdrawal of the initiative is 
effective upon receipt by the Secretary of State of a written notice of withdrawal, which must be 
signed by all proponents.  Once the initiative is certified for qualification for the ballot by the 
Secretary of State, which must be done 131 days prior to the next general election, the proponent 
is unable to withdraw their initiative.  Based on the time from which an initiative must be 
certified by the Secretary of State to qualify for the ballot, if a proponent wishes to qualify an 
initiative for the 2020 election on November 3, 2020, the initiative must be certified by the 
Secretary of State no later than June 25, 2020, approximately four months prior to the election. 
 
As we all know, negotiations on a proposed resolution can go on until the “11th hour” and a 
reasonable solution can be reached by the parties with opposing views.  As it has been shown by 
the examples provided by the proponent of this resolution, being unable to withdraw an initiative 
after it has been certified by the Secretary of State can actually harm the proponent who has been 
able to work with special interest groups and/or the Legislature to come up with a reasonable 
solution to the issue addressed by the initiative.  But, instead of being able to withdraw the 
initiative from the ballot, now a measure must be prepared and submitted by the Legislature so 
the initiative submitted by the proponent will not be voted into law.  If the proponent were 
simply allowed to withdraw their initiative, this whole other process would not be necessary.  It 
seems a reasonable solution would be to add additional guidelines that allow a proponent to 
withdraw an initiative once it has been certified by the Secretary of State.  After all, if the 
California Supreme Court can order that an initiative be withdrawn from the ballot after it has 
been certified by the Secretary of State, over the objections of the proponent, it seems the 
proponent should be able to do the same thing, especially where the proponent would benefit 
from the withdrawal of the initiative. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend California Constitution article II, section 8 to read as follows: 
 
Art. II, §8 1 

(a) The initiative is the power of the electors to propose statutes and amendments to the 2 
Constitution and to adopt or reject them. 3 

(b) An initiative measure may be proposed by presenting to the Secretary of State a 4 
petition that sets forth the text of the proposed statute or amendment to the Constitution and is 5 
certified to have been signed by electors equal in number to 5 percent in the case of a statute, and 6 
8 percent in the case of an amendment to the Constitution, of the votes for all candidates for 7 
Governor at the last gubernatorial election. 8 

(c) Following certification by the Secretary of State that an initiative has qualified for the 9 
ballot, the proponent of the initiative may take one of the following actions: (1) By ten (10) days 10 
before the deadline to provide a ballot pamphlet copy to the state printer, withdraw the initiative 11 
from the ballot if the Legislature enacts and the Governor signs the measure as drafted. The 12 
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proponent may condition withdrawal on the signed measure including limitations on amending 13 
the measure that are acceptable to the proponent; (2) By five (5) days before the deadline for 14 
ballot arguments to be submitted, withdraw the initiative from the ballot if the legislature enacts 15 
and the Governor signs an alternative measure acceptable to the proponent, or places the 16 
alternative measure on the ballot. The proponent may condition withdrawal on the signed 17 
measure, or new ballot measure, including limitations on amending the measure that are 18 
acceptable to the proponent; or (3) Place the original version of the initiative on the ballot if the 19 
Legislature fails to enact the initiative, enacts an alternative unacceptable to the proponent, or 20 
places a version of the initiative on the ballot that is unacceptable to the proponent. In that case, 21 
tThe Secretary of State shall then submit the measure at the next general election held at least 22 
131 days after it qualifies or at any special statewide election held prior to that general election. 23 
The Governor may call a special statewide election for the measure. 24 

(d) An initiative measure embracing more than one subject may not be submitted to the 25 
electors or have any effect. 26 

(e) An initiative measure may not include or exclude any political subdivision of the State 27 
from the application or effect of its provisions based upon approval or disapproval of the 28 
initiative measure, or based upon the casting of a specified percentage of votes in favor of the 29 
measure, by the electors of that political subdivision. 30 

(f) An initiative measure may not contain alternative or cumulative provisions wherein 31 
one or more of those provisions would become law depending upon the casting of a specified 32 
percentage of votes for or against the measure. 33 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Unlike legislation, initiatives are close to a one-and-done deal: once circulated, 
signed, and certified for the ballot, it has to be voted on as is; no changes are allowed. It avoids 
the deliberations, debate, and give-and-take necessary for a constitutional republic. Once 
approved, they can usually only be changed through another ballot measure. The incentive is to 
write to the extreme, pay the signature gatherers, appeal to emotions and win an election. Only if 
they have not submitted signatures can they negotiate (albeit informally) with the legislature and 
opponents on a compromise. 
 
One example was in 2004, Proposition 65 (protect local government revenue from the state 
taking it) got the needed signatures. The legislature negotiated with the proponents an 
alternative, Proposition 1A, that incorporated much of 65 but not all. The proponents were ok 
with 1A, but not allowed to withdraw Proposition 65. 1A passed, and 65 failed, but only after 
those who previously supported Proposition 65 raised about $9 million to campaign against 65 
and for 1A. If the proponents could have withdrawn 65, that could have been avoided. A similar 
thing happened in 2005-2006 regarding protecting fuel tax revenues for transportation.  
 
Another problem is that an initiative can include a fatal flaw but otherwise be a decent measure. 
An example is Proposition 5 in 2008, which would have done plenty to require treatment instead 
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of incarceration for drug use, but included a fatal flaw that supposedly would have let people 
escape punishment for crimes by claiming their drugs made them do it. Even if the legislature 
had negotiated a measure without that part, Proposition 5 still would have gone on the ballot if 
signatures had been submitted.  
 
The Solution: Compromise between the proponents and the Legislature will further be enabled 
by allowing proponents to withdraw an initiative after it has been certified for the ballot if the 
Legislature enacts and the Governor signs the measure as drafted or an alternative acceptable to 
the proponents or place such alternative on the ballot. Examples of what that could do can be 
shown with the only way the initiatives can currently be used to negotiate with the legislature, 
which is before turning in signatures. In 2004, the California Chamber of Commerce (and Gov. 
Schwarzenegger) circulated a workers’ compensation reform initiative. That initiative got the 
legislature to compromise by enacting a reform (SB 899) that did not give the proponents 
everything the initiative would, but was still acceptable to them. They never turned in the 
signatures. The same is true in 1998: an initiative that made initiating a charter school easier was 
circulated and ready to qualify. Rather than fight it out with the California Teachers Association, 
they agreed to support legislation that would enact it provided, among other things, it required 
charter school teachers to have a state credential. The bill passed (AB 544), and signatures were 
not submitted. This resolution would enable such compromises to occur more often by allowing 
them after the initiative has been certified for the ballot.  
 
IMPACT STATEMENT 
This resolution may require additional statutory changes. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
SB 1253 (2014). 
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 PMB 231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Ben Rudin  
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RESOLUTION 15-05-2019  
  

DIGEST  
Elections: Allowing Submission of Downloaded Petitions  
Adds Elections Code section 9019 to allow initiative petitions to be available to download and 
sign.  
  
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE  
  
History:  
No similar resolutions found.  
  
Reasons:   
This resolution adds Elections Code section 9019 to allow initiative petitions to be available to 
download and sign.  This resolution should be disapproved because there is no evidence that the 
current system of collecting signature is flawed, or that the system should allow for easier 
methods of collecting signatures.  
 
Under current law a person can only sign an initiative petition that is being circulated in his or 
her county of registration. (Elec. Code, § 9020.) 
  
The resolution is premised on the idea that it would be advantageous to allow easier ways to 
collect sufficient signatures to qualify an initiative for the ballot. However, there is no evidence 
that the current system impedes proponents from collecting signatures. If the internet were used 
to promote initiatives and collect signatures, then arguably the signature requirement should be 
reviewed. It may be that a much larger number of signatures should be required, if collection of 
signatures by way of the internet is allowed. This also would increase the risk of fraud and 
unduly burden the verification process since downloads would be available world-wide.  
Physical signatures at least require the signing person to be physically present in California. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to add Election Code section 9019, to read as follows: 
 
§9019 1 

The Secretary of State shall implement procedures that permit initiative petitions to be 2 
downloaded from its website so voters can sign such petitions and submit them by mail.  3 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
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STATEMENT OF REASONS 
 
The Problem:  Signing an initiative petition is not as easy as one would think. Currently, it all 
goes through the proponents. The proponents need to find people to sign, or those who wish to 
sign need to find the proponents. No central database exists where anyone can download any 
initiative petition, sign it, and mail it in.  
 
The Solution:  This resolution requires the Secretary of State to make initiative petitions 
available online. This creates a central database for all initiative petitions where anyone can 
download any petition they like, sign it, and mail it in.  
 
IMPACT STATEMENT 
This resolution may require additional statutory changes. It might require changes to how local 
registrars of voters accept signed petitions. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 PMB 231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Ben Rudin  
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RESOLUTION 15-06-2019 
 
DIGEST 
Elections: Allow Ranked-Choice Voting in Local Elections 
Adds Elections Code sections 10050-10054 to allow cities and counties to conduct elections with 
ranked-choice voting. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:  
No similar resolutions found.  
 
Reasons: 
This resolution adds Elections Code sections 10050-10054 to allow cities and counties to 
conduct elections with ranked-choice voting.  This resolution should be approved in principle 
because it simply provides city and county election boards another way to determine the winner 
of an election.  
  
As of January 4, 2019, four California counties use ranked-choice voting (RCV): Oakland, San 
Francisco, San Leandro, and Berkeley.  (See https://ballotpedia.org/Ranked-
choice_voting_(RCV) (as of January 4, 2019).)  In 2019, the State of Maine adopted RCV for 
both state and federal elections.  As the proponent notes, RCV ensures that candidates with the 
most votes and broadest support win.  RCV empowers independent and third-party candidates by 
eliminating the “wasted vote” argument or the “Nader effect.”   
 
Those opposed to RCV argue that the system is too complicated and that there is value in having 
a run-off election with the top two candidates to delineate opposing views.  Whether RCV should 
be an option in California is matter for debate in the Legislature, and this resolution proposes that 
option in a clear and concise matter.  Because it is optional and not mandatory, this resolution 
should be approved.   
 
This resolution is substantially similar to Senate Bill No. 212 (2019-2020 Reg. Sess.), which has 
been introduced in the current legislative session and would permit ranked-choice voting in the 
nominating process for officers for general law cities and cities, counties, school districts, 
community college districts, and county boards of education. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to add Elections Code sections 10050-10054 to read as follows: 
       
CHAPTER 3. RANKED-CHOICE VOTING       1 
§10050   2 
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 (a) Any city or county may conduct a local election using ranked-choice voting in 3 
which voters rank the candidates for office in order of preference. Ranked-choice voting 4 
elections may be used for single-winner elections, such as Mayor or City Attorney, or for 5 
elections that elect multiple candidates to office, such as city council. Ranked-choice voting 6 
elections are tabulated in rounds as specified in Section 10051 for single-winner elections and 7 
Section 10052 for multiple-winner elections. General provisions for both single-winner elections 8 
and multiple-winner elections are specified in this section.     9 
 (b) As used in this chapter, the following definitions shall apply:     10 
 (1) "Ranked-choice voting" means an election method in which voters rank the 11 
candidates for office in order of preference, and the ballots are counted in rounds that, in the case 12 
of a single-winner election, simulate a series of runoffs until only two candidates remain, with 13 
the one having the greater number of votes being declared the winner, or in the case of multiple-14 
winner elections, until all seats to be elected have been filled.     15 
 (2) "Qualified candidate" means any candidate listed on the ballot for this election or 16 
any write-in candidate qualified for participation in this election.     17 
 (3) "Ranking" for a candidate on a voter's ballot is the number assigned to that 18 
candidate by the voter to express their preference for that candidate, with the "highest ranking" 19 
being the one with the lowest numerical value for a qualified candidate, in which a first choice 20 
ranking indicates a greater preference for a candidate than a second choice ranking, and "highest 21 
continuing ranking" for a candidate on a voter's ballot is the ranking with the lowest numerical 22 
value for a continuing candidate. The "highest ranking" and "highest continuing ranking" are 23 
those rankings already advanced past blank choices or marks for unqualified write-in candidates 24 
as specified in (f) and (g) below.     25 
 (4) (A) "Continuing ballot" means a ballot that counts towards some candidate.     26 
 (B) "Continuing candidate" means a qualified candidate that has not been elected or 27 
eliminated.     28 
 (C) "Majority of votes" means more than 50 percent of the votes coming from 29 
continuing ballots.     30 
 (c) A voting method authorized by this section may be adopted by any of the following:     31 
 (1) By approval of a ballot measure submitted to the voters by the governing body of 32 
the city or county at an election under Division 9 (commencing with Section 9000).    33 
 (2) By initiative ordinance or charter amendment adopted under Division 9 34 
(commencing with Section 9000).     35 
 (d) Any city or county using a Ranked-choice voting method shall conduct a voter-36 
education and outreach campaign to familiarize voters with Ranked-choice voting in English and 37 
in every language that a ballot is required to be made available under this code and the federal 38 
Voting Rights Act of 1965 (42 U.S.C. Sec. 1973aa-1).     39 
 (e) The Ranked-choice voting ballot shall allow voters to rank as many choices as there 40 
are candidates. If the voting equipment cannot feasibly accommodate the number of rankings on 41 
the ballot equal to the number of candidates, the elections official may limit the number of 42 
choices a voter may rank to the maximum number allowed by the equipment. This limit shall 43 
never be less than three.     44 
 (f) The ballot shall not interfere with a voter's ability to rank at least two write-in 45 
candidates. For this section, a mark for an unqualified write-in candidate shall not be considered 46 
a mark for a candidate.     47 

465 of 506



15-06-2019 Page 3 of 6 
 

 (g) In the first or any round, in the event that any ballot reaches a ranking with no 48 
candidate indicated, that ballot shall immediately be advanced to the next ranking. In the event of 49 
a mark for an unqualified write-in candidate as covered in subdivision (f) of Section 10050, that 50 
ballot shall be advanced to the next ranking.     51 
 (h) In the event that two or more candidates tie for the smallest number of votes, the 52 
candidate to eliminate shall be chosen by lot in a manner similar to that described by subdivision 53 
(a) of Section 15651, except that subdivision (b) of Section 15651 shall not apply and the 54 
candidate chosen by lot shall be eliminated.     55 
 (i) After each round, any ballot that is not continuing is an undervote, overvote, or 56 
exhausted ballot, under this subdivision. Any ballot that has no candidates indicated at any 57 
ranking shall be declared an "undervote." If any ballot reaches a ranking with more than one 58 
candidate indicated, that ballot shall immediately be declared an "overvote." If any ballot cannot 59 
be advanced because no further candidates are ranked on that ballot, that ballot shall immediately 60 
be declared "exhausted." Any ballot that has been declared an undervote, overvote, or exhausted 61 
shall remain so and shall not count towards any candidate in that round or subsequent rounds.     62 
 (j) A city or county may not conduct a local election using Ranked-choice voting unless 63 
that election is conducted on a voting system that is capable of conducting the election using 64 
Ranked-choice voting and that has been approved by the Secretary of State under Division 19 65 
(commencing with Section 19001), or by another procedure that has been approved by the 66 
Secretary of State, which, at least includes detailed specifications for counting, auditing, and 67 
reporting of results.     68 
 69 
§10051   70 
 A voting method enacted under Section 10050 for an election to elect a single 71 
candidate to office shall be known as "ranked-choice voting" and shall be conducted in the 72 
following manner:     73 
  (a) The ballots shall be counted in rounds under all of the following order:     74 
 (1) In the first round, every ballot shall count as a vote towards the candidate indicated 75 
by the highest continuing ranking on that ballot.     76 
 (2) After every round, if a candidate receives a majority of votes from the continuing 77 
ballots, that candidate shall be declared elected.     78 
 (3) If no candidate receives a majority, the candidate receiving the smallest number of 79 
votes shall be eliminated, and every ballot counting towards that candidate shall be advanced to 80 
the next-ranked continuing candidate on the ballot. If there is a tie between two or more 81 
candidates for the smallest number of votes, the tie shall be resolved by lot. All the ballots shall 82 
be counted again in a new round. 83 
 (4) If only two candidates are remaining, and those two candidates have the same 84 
number of votes from the continuing ballots, the tie shall be resolved by lot.     85 
 (b) During the elimination stage of any round, in the event that any candidate has more 86 
votes than the combined vote total of all candidates with fewer votes, but less than a majority of 87 
votes, all the candidates with fewer votes than this candidate shall be eliminated simultaneously, 88 
and those ballots advanced to the next-ranked continuing candidate.     89 
 90 
§10052   91 
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 A voting method enacted under Section 10050 for an election to elect two or more 92 
candidates to office shall be known as "ranked-choice voting" and shall be conducted in the same 93 
manner as Section 10051 with the following exceptions:     94 
 (a) A voter may give as many candidates a highest ranking as there are seats available. 95 
For example, if the election is for two seats, a voter may give two candidates the highest ranking, 96 
one candidate the second-highest ranking, one candidate the third-highest ranking, and so forth.  97 
 (b) The elimination process, as described in Section 10051(a)(3), shall end when twice 98 
as many candidates remain as there are seats available, with the candidates who have received 99 
the greatest number of votes elected. For example, if the election is for two seats, the elimination 100 
process shall end when four candidates remain and the top two vote-getters shall be elected. This 101 
is notwithstanding Section 10051(b).  102 
  103 
§10053   104 
 The instructions to the voters for an election that uses ranked-choice voting shall read 105 
substantially as follows: "To vote in this election, indicate by selecting or marking a '1' in the 106 
voting square to the right of your first choice, a '2' in the voting square to the right of your second 107 
choice, a '3' in the voting square to the right of your third choice, and so on. Do not give the same 108 
number to more than one candidate, unless it is a multi-seat race (as specified), in which case 109 
you may mark as many candidates with a ‘1’ as there are seats available but still only one ‘2’, 110 
‘3’, and so forth. You may rank as many or as few of the candidates as you choose, up to the 111 
limit specified, if any. Your second choice will not hurt your first choice; your third choice will 112 
not hurt your first two choices, and so on. You may include one or more qualified write-in 113 
candidates in your rankings by writing each person's name in one of the blank spaces provided 114 
for that purpose after the names of the other candidates for the same office, and then writing the 115 
desired ranking in the voting square to the right of that name." The instructions may be modified 116 
as appropriate for the specific voting equipment used, as long as the intent is preserved.     117 
 118 
§10054 119 
 Summary, ballot image, and comprehensive reports shall be made available after each 120 
ranked-choice voting election, as follows:  121 
 (a) The "summary report" for a race means a report that lists the candidate vote totals in 122 
each round, along with the cumulative numbers of undervotes, overvotes, and exhausted ballots 123 
in each round.     124 
 (b) The "ballot image report" for a race means a report that lists, for each ballot, the 125 
candidate or candidates indicated at each ranking, the precinct of the ballot, and whether the 126 
ballot was cast absentee. In the report, the ballots shall be listed in an order that does not permit 127 
the order in which they were cast in each precinct to be reconstructed.     128 
 (c) The "comprehensive report" on a race means a report that breaks the numbers in the 129 
summary report down by precinct. The report shall list, for each round, the number of ballots 130 
cast in each precinct that count as votes for each candidate in that round, that have been declared 131 
undervotes, that have been declared overvotes up to that point, and that have been declared 132 
exhausted up to that point.     133 
 (d) Mode and manner of release. Preliminary versions of the summary report and ballot 134 
image report shall be made available as soon as possible after the commencement of the official 135 
canvass of the vote under Section 15301 and prior to the 1 percent manual tally under Section 136 
15360. The summary report, ballot image report, comprehensive report, and preliminary versions 137 
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of the summary report and ballot image report shall be made available to the public during the 138 
canvass via the Internet and by other means. The ballot image report and preliminary versions of 139 
the ballot image report shall be made available in a plain text electronic format. 140 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem (including Existing Law): Under existing law, cities and counties (except charter) 
are prevented from using ranked-choice voting. They are then stuck in a difficult situation. They 
can either adopt a plurality system, which enables spoilers to frustrate the will of the people (aka 
the spoiler or “Nader” effect). Alternatively, they can adopt a runoff system, where people vote 
to nominate candidates, then the top vote-getters face off in another election. Although that better 
reflects the will of the people in regular elections, it requires an additional election with 
additional time, money, and energy that could be better spent. With special elections, the 
problem is even worse. Elections should be decided when the most turnout occurs; for regular 
elections, that’s November, for special elections, it’s the first election. A special runoff election 
usually has lower turnout than the special regular election.  
 
The Solution:  This resolution allows all cities and counties to implement ranked choice voting 
for their elections. Ranked choice voting can be implemented in a one- or two-round system; for 
special elections, it might make sense to do one round because turnout is higher. For regular 
elections, it might make sense to do a primary then a regular election; either or both could be 
done with ranked-choice voting. An illustration of ranked-choice voting preventing the Nader 
effect is as follows: 
 
First, voters select their first choice, and if so desired, their second choice and more: 

1 
 

                                                        
1 http://www.rcvmaine.com/faq 
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Next, all the first-choice votes are counted, and if someone gets a majority of votes (over 50%), 
that person wins, and it is just like a regular plurality election. The difference occurs when 
nobody gets over 50%, such as the following: 
 
A: 48.73% 
B: 2.63% 
C: 48.64% 
 
In that situation, the last-placed candidate, B, is eliminated, and the votes for B are distributed to 
those voters’ second choices. Of B’s 2.63%, let’s assume that 2% went to C and 0.63% went to 
A: 
 
A: 48.73% + 0.63% = 49.36% 
C: 48.64% + 2% = 50.64% 
 
C is the winner. What occurred is akin to having one election after another until someone gets 
over 50%, minus the hassle of having to vote again; the information needed for the subsequent 
elections was already inputted at the first. Everyone got one vote per round. This system prevents 
the Nader effect, and unlike other ranked voting systems, no harm is done to one’s first choice by 
ranking other choices.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. It allows, but does not require, non-
charter cities to adopt Ranked-Choice Voting, which would change their statutes if adopted. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
SB 1288 (2016), AB 1121 (2009), AB 2732 (2009), SB 1346 (2009), AB 1294 (2007), SB 596 
(2005). 
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 PMB 231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Ben Rudin  
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RESOLUTION 16-01-2019 
 
DIGEST 
Sentencing: Alternative Programs Where Appropriate 
Amends Penal Code section 1203.097 to allow courts to order an alternative program where it is 
more likely to reduce recidivism. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History:  
No similar resolutions found. 
 
Reasons:  
This resolution amends Penal Code section 1203.097 to allow courts to order an alternative 
program where it is more likely to reduce recidivism. This resolution should be disapproved 
because it is overbroad and may have unintended consequences. 
 
Under current law, an individual may be sentenced to a batterer’s program for a crime that 
involves a family member but does not include violence or battery on that family member. (Pen. 
Code § 1203.097)  
 
For example, as currently written, an individual who steals from a spouse is required to attend a 
batterers program. However, this resolution is not limited to non-violent offenses. As a result, it 
could have the effect of permitting offenders who actually did engage in domestic violence to 
evade the programs that are specifically designed to address the psychological dynamics of 
batterers. This could also permit prosecutors to offer defendants a plea bargain that omits the 
batterer’s program even when it should be required. While it might be possible to improve the 
law in this area the approach suggested by this resolution is not the way to accomplish that result. 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 1203.097 to read as follows: 
   
§1203.097 1 

(a) If a person is granted probation for a crime in which the victim is a person defined in 2 
Section 6211 of the Family Code, the terms of probation shall include all of the following: 3 

(1) A minimum period of probation of 36 months, which may include a period of 4 
summary probation as appropriate. 5 

(2) A criminal court protective order protecting the victim from further acts of violence, 6 
threats, stalking, sexual abuse, and harassment, and, if appropriate, containing residence 7 
exclusion or stay-away conditions. 8 

(3) Notice to the victim of the disposition of the case. 9 

470 of 506



16-01-2019 Page 2 of 9 

(4) Booking the defendant within one week of sentencing if the defendant has not already 10 
been booked. 11 

(5) (A) A minimum payment by the defendant of a fee of five hundred dollars ($500) to 12 
be disbursed as specified in this paragraph. If, after a hearing in open court, the court finds that 13 
the defendant does not have the ability to pay, the court may reduce or waive this fee. If the court 14 
exercises its discretion to reduce or waive the fee, it shall state the reason on the record. 15 

(B) Two-thirds of the moneys deposited with the county treasurer pursuant to this section 16 
shall be retained by counties and deposited in the domestic violence programs special fund 17 
created pursuant to Section 18305 of the Welfare and Institutions Code, to be expended for the 18 
purposes of Chapter 5 (commencing with Section 18290) of Part 6 of Division 9 of the Welfare 19 
and Institutions Code. Of the moneys deposited in the domestic violence programs special fund, 20 
no more than 8 percent may be used for administrative costs, as specified in Section 18305 of the 21 
Welfare and Institutions Code. 22 

(C) The remaining one-third of the moneys shall be transferred, once a month, to the 23 
Controller for deposit in equal amounts in the Domestic Violence Restraining Order 24 
Reimbursement Fund and in the Domestic Violence Training and Education Fund, which are 25 
hereby created, in an amount equal to one-third of funds collected during the preceding month. 26 
Moneys deposited into these funds pursuant to this section shall be available upon appropriation 27 
by the Legislature and shall be distributed each fiscal year as follows: 28 
(i) Funds from the Domestic Violence Restraining Order Reimbursement Fund shall be 29 
distributed to local law enforcement or other criminal justice agencies for state-mandated local 30 
costs resulting from the notification requirements set forth in subdivision (b) of Section 6380 of 31 
the Family Code, based on the annual notification from the Department of Justice of the number 32 
of restraining orders issued and registered in the state domestic violence restraining order 33 
registry maintained by the Department of Justice, for the development and maintenance of the 34 
domestic violence restraining order databank system. 35 

(ii) Funds from the Domestic Violence Training and Education Fund shall support a 36 
statewide training and education program to increase public awareness of domestic violence and 37 
to improve the scope and quality of services provided to the victims of domestic violence. Grants 38 
to support this program shall be awarded on a competitive basis and be administered by the State 39 
Department of Public Health, in consultation with the statewide domestic violence coalition, 40 
which is eligible to receive funding under this section. 41 

(D) The fee imposed by this paragraph shall be treated as a fee, not as a fine, and shall 42 
not be subject to reduction for time served as provided pursuant to Section 1205 or 2900.5. 43 

(E) The fee imposed by this paragraph may be collected by the collecting agency, or the 44 
agency’s designee, after the termination of the period of probation, whether probation is 45 
terminated by revocation or by completion of the term. 46 

(6) Successful completion of a batterer’s program, as defined in subdivision (c), or if 47 
none is available, another appropriate counseling program designated by the court, for a period 48 
not less than one year with periodic progress reports by the program to the court every three 49 
months or less and weekly sessions of a minimum of two hours class time duration. The 50 
defendant shall attend consecutive weekly sessions, unless granted an excused absence for good 51 
cause by the program for no more than three individual sessions during the entire program, and 52 
shall complete the program within 18 months, unless, after a hearing, the court finds good cause 53 
to modify the requirements of consecutive attendance or completion within 18 months.  If a 54 
batterer’s program as defined in subdivision (c) is unavailable, or if the court determines that an 55 

471 of 506



16-01-2019 Page 3 of 9 

alternative treatment program is both appropriate and more likely to reduce the risk that the 56 
defendant will reoffend in the future given the circumstances of the case, the court may order the 57 
defendant to complete that alternative program in lieu of a batterer’s program.  58 

(7) (A) (i) The court shall order the defendant to comply with all probation requirements, 59 
including the requirements to attend counseling, keep all program appointments, and pay 60 
program fees based upon the ability to pay. 61 

(ii) The terms of probation for offenders shall not be lifted until all reasonable fees due to 62 
the counseling program have been paid in full, but in no case shall probation be extended beyond 63 
the term provided in subdivision (a) of Section 1203.1. If the court finds that the defendant does 64 
not have the ability to pay the fees based on the defendant’s changed circumstances, the court 65 
may reduce or waive the fees. 66 

(B) Upon request by the batterer’s ordered program, the court shall provide the 67 
defendant’s arrest report, prior incidents of violence, and treatment history to the program. 68 

(8) Where appropriate, Tthe court also shall order the defendant to perform a specified 69 
amount of appropriate community service, as designated by the court. The defendant shall 70 
present the court with proof of completion of community service and the court shall determine if 71 
the community service has been satisfactorily completed. If sufficient staff and resources are 72 
available, the community service shall be performed under the jurisdiction of the local agency 73 
overseeing a community service program. 74 

(9) If the program finds that the defendant is unsuitable, the program shall immediately 75 
contact the probation department or the court. The probation department or court shall either 76 
recalendar the case for hearing or refer the defendant to an appropriate alternative batterer’s 77 
program. 78 

(10) (A) Upon recommendation of the program, a court shall require a defendant to 79 
participate in additional sessions throughout the probationary period, unless it finds that it is not 80 
in the interests of justice to do so, states its reasons on the record, and enters them into the 81 
minutes. In deciding whether the defendant would benefit from more sessions, the court shall 82 
consider whether any of the following conditions exists: 83 

(i) The defendant has been violence free for a minimum of six months. 84 
(ii) The defendant has cooperated and participated in the batterer’s program. 85 
(iii) The defendant demonstrates an understanding of and practices positive conflict 86 

resolution skills. 87 
(iv) The defendant blames, degrades, or has committed acts that dehumanize the victim 88 

or puts at risk the victim’s safety, including, but not limited to, molesting, stalking, striking, 89 
attacking, threatening, sexually assaulting, or battering the victim. 90 

(v) The defendant demonstrates an understanding that the use of coercion or violent 91 
behavior to maintain dominance is unacceptable in an intimate relationship. 92 

(vi) The defendant has made threats to harm anyone in any manner. 93 
(vii) The defendant has complied with applicable requirements under paragraph (6) of 94 

subdivision (c) or subparagraph (C) to receive alcohol counseling, drug counseling, or both. 95 
(viii) The defendant demonstrates acceptance of responsibility for the abusive behavior 96 

perpetrated against the victim. 97 
(B) The program shall immediately report any violation of the terms of the protective 98 

order, including any new acts of violence or failure to comply with the program requirements, to 99 
the court, the prosecutor, and, if formal probation has been ordered, to the probation department. 100 
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The probationer shall file proof of enrollment in a batterer’s program with the court within 30 101 
days of conviction. 102 

(C) Concurrent with other requirements under this section, in addition to, and not in lieu 103 
of, the batterer’s program, and unless prohibited by the referring court, the probation department 104 
or the court may make provisions for a defendant to use his or her resources to enroll in a 105 
chemical dependency program or to enter voluntarily a licensed chemical dependency recovery 106 
hospital or residential treatment program that has a valid license issued by the state to provide 107 
alcohol or drug services to receive program participation credit, as determined by the court. The 108 
probation department shall document evidence of this hospital or residential treatment 109 
participation in the defendant’s program file. 110 

(11) The conditions of probation may include, in lieu of a fine, but not in lieu of the fund 111 
payment required under paragraph (5), one or more of the following requirements: 112 

(A) That the defendant make payments to a battered women’s shelter, up to a maximum 113 
of five thousand dollars ($5,000). 114 

(B) That the defendant reimburse the victim for reasonable expenses that the court finds 115 
are the direct result of the defendant’s offense. 116 
For any order to pay a fine, to make payments to a battered women’s shelter, or to pay restitution 117 
as a condition of probation under this subdivision, the court shall make a determination of the 118 
defendant’s ability to pay. Determination of a defendant’s ability to pay may include his or her 119 
future earning capacity. A defendant shall bear the burden of demonstrating lack of his or her 120 
ability to pay. Express findings by the court as to the factors bearing on the amount of the fine 121 
shall not be required. In no event shall any order to make payments to a battered women’s shelter 122 
be made if it would impair the ability of the defendant to pay direct restitution to the victim or 123 
court-ordered child support. When the injury to a married person is caused, in whole or in part, 124 
by the criminal acts of his or her spouse in violation of this section, the community property shall 125 
not be used to discharge the liability of the offending spouse for restitution to the injured spouse, 126 
as required by Section 1203.04, as operative on or before August 2, 1995, or Section 1202.4, or 127 
to a shelter for costs with regard to the injured spouse, until all separate property of the offending 128 
spouse is exhausted. 129 

(12) If it appears to the prosecuting attorney, the court, or the probation department that 130 
the defendant is performing unsatisfactorily in the assigned program, is not benefiting from 131 
counseling, or has engaged in criminal conduct, upon request of the probation officer, the 132 
prosecuting attorney, or on its own motion, the court, as a priority calendar item, shall hold a 133 
hearing to determine whether further sentencing should proceed. The court may consider factors, 134 
including, but not limited to, any violence by the defendant against the former or a new victim 135 
while on probation and noncompliance with any other specific condition of probation. If the 136 
court finds that the defendant is not performing satisfactorily in the assigned program, is not 137 
benefiting from the program, has not complied with a condition of probation, or has engaged in 138 
criminal conduct, the court shall terminate the defendant’s participation in the program and shall 139 
proceed with further sentencing. 140 

(b) If a person is granted formal probation for a crime in which the victim is a person 141 
defined in Section 6211 of the Family Code, in addition to the terms specified in subdivision (a), 142 
all of the following shall apply: 143 

(1) The probation department shall make an investigation and take into consideration the 144 
defendant’s age, medical history, employment and service records, educational background, 145 
community and family ties, prior incidents of violence, police report, treatment history, if any, 146 
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demonstrable motivation, and other mitigating factors in determining which batterer’s program 147 
would be appropriate for the defendant. This information shall be provided to the batterer’s 148 
program if it is requested. The probation department shall also determine which community 149 
programs the defendant would benefit from and which of those programs would accept the 150 
defendant. The probation department shall report its findings and recommendations to the court. 151 

(2) The court shall advise the defendant that the failure to report to the probation 152 
department for the initial investigation, as directed by the court, or the failure to enroll in a 153 
specified program, as directed by the court or the probation department, shall result in possible 154 
further incarceration. The court, in the interests of justice, may relieve the defendant from the 155 
prohibition set forth in this subdivision based upon the defendant’s mistake or excusable neglect. 156 
Application for this relief shall be filed within 20 court days of the missed deadline. This time 157 
limitation may not be extended. A copy of any application for relief shall be served on the office 158 
of the prosecuting attorney. 159 

(3) After the court orders the defendant to a batterer’s program, the probation department 160 
shall conduct an initial assessment of the defendant, including, but not limited to, all of the 161 
following: 162 

(A) Social, economic, and family background. 163 
(B) Education. 164 
(C) Vocational achievements. 165 
(D) Criminal history. 166 
(E) Medical history. 167 
(F) Substance abuse history. 168 
(G) Consultation with the probation officer. 169 
(H) Verbal consultation with the victim, only if the victim desires to participate. 170 
(I) Assessment of the future probability of the defendant committing murder. 171 
(4) The probation department shall attempt to notify the victim regarding the 172 

requirements for the defendant’s participation in the batterer’s program, as well as regarding 173 
available victim resources. The victim also shall be informed that attendance in any program 174 
does not guarantee that an abuser will not be violent. 175 

(c) The court or the probation department shall refer defendants only to batterer’s 176 
programs that follow standards outlined in paragraph (1), which may include, but are not limited 177 
to, lectures, classes, group discussions, and counseling. The probation department shall design 178 
and implement an approval and renewal process for batterer’s programs and shall solicit input 179 
from criminal justice agencies and domestic violence victim advocacy programs. 180 

(1) The goal of a batterer’s program under this section shall be to stop domestic violence. 181 
A batterer’s program shall consist of the following components: 182 

(A) Strategies to hold the defendant accountable for the violence in a relationship, 183 
including, but not limited to, providing the defendant with a written statement that the defendant 184 
shall be held accountable for acts or threats of domestic violence. 185 

(B) A requirement that the defendant participate in ongoing same-gender group sessions. 186 
(C) An initial intake that provides written definitions to the defendant of physical, 187 

emotional, sexual, economic, and verbal abuse, and the techniques for stopping these types of 188 
abuse. 189 

(D) Procedures to inform the victim regarding the requirements for the defendant’s 190 
participation in the intervention program as well as regarding available victim resources. The 191 
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victim also shall be informed that attendance in any program does not guarantee that an abuser 192 
will not be violent. 193 

(E) A requirement that the defendant attend group sessions free of chemical influence. 194 
(F) Educational programming that examines, at a minimum, gender roles, socialization, 195 

the nature of violence, the dynamics of power and control, and the effects of abuse on children 196 
and others. 197 

(G) A requirement that excludes any couple counseling or family counseling, or both. 198 
(H) Procedures that give the program the right to assess whether or not the defendant 199 

would benefit from the program and to refuse to enroll the defendant if it is determined that the 200 
defendant would not benefit from the program, so long as the refusal is not because of the 201 
defendant’s inability to pay. If possible, the program shall suggest an appropriate alternative 202 
program. 203 

(I) Program staff who, to the extent possible, have specific knowledge regarding, but not 204 
limited to, spousal abuse, child abuse, sexual abuse, substance abuse, the dynamics of violence 205 
and abuse, the law, and procedures of the legal system. 206 

(J) Program staff who are encouraged to utilize the expertise, training, and assistance of 207 
local domestic violence centers. 208 

(K) A requirement that the defendant enter into a written agreement with the program, 209 
which shall include an outline of the contents of the program, the attendance requirements, the 210 
requirement to attend group sessions free of chemical influence, and a statement that the 211 
defendant may be removed from the program if it is determined that the defendant is not 212 
benefiting from the program or is disruptive to the program. 213 

(L) A requirement that the defendant sign a confidentiality statement prohibiting 214 
disclosure of any information obtained through participating in the program or during group 215 
sessions regarding other participants in the program. 216 

(M) Program content that provides cultural and ethnic sensitivity. 217 
(N) A requirement of a written referral from the court or probation department prior to 218 

permitting the defendant to enroll in the program. The written referral shall state the number of 219 
minimum sessions required by the court. 220 

(O) Procedures for submitting to the probation department all of the following uniform 221 
written responses: 222 

(i) Proof of enrollment, to be submitted to the court and the probation department and to 223 
include the fee determined to be charged to the defendant, based upon the ability to pay, for each 224 
session. 225 

(ii) Periodic progress reports that include attendance, fee payment history, and program 226 
compliance. 227 

(iii) Final evaluation that includes the program’s evaluation of the defendant’s progress, 228 
using the criteria set forth in subparagraph (A) of paragraph (10) of subdivision (a), and 229 
recommendation for either successful or unsuccessful termination or continuation in the 230 
program. 231 

(P) A sliding fee schedule based on the defendant’s ability to pay. The batterer’s program 232 
shall develop and utilize a sliding fee scale that recognizes both the defendant’s ability to pay 233 
and the necessity of programs to meet overhead expenses. An indigent defendant may negotiate a 234 
deferred payment schedule, but shall pay a nominal fee, if the defendant has the ability to pay the 235 
nominal fee. Upon a hearing and a finding by the court that the defendant does not have the 236 
financial ability to pay the nominal fee, the court shall waive this fee. The payment of the fee 237 
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shall be made a condition of probation if the court determines the defendant has the present 238 
ability to pay the fee. The fee shall be paid during the term of probation unless the program sets 239 
other conditions. The acceptance policies shall be in accordance with the scaled fee system. 240 

(2) The court shall refer persons only to batterer’s programs that have been approved by 241 
the probation department pursuant to paragraph (5). The probation department shall do both of 242 
the following: 243 

(A) Provide for the issuance of a provisional approval, provided that the applicant is in 244 
substantial compliance with applicable laws and regulations and an urgent need for approval 245 
exists. A provisional approval shall be considered an authorization to provide services and shall 246 
not be considered a vested right. 247 

(B) If the probation department determines that a program is not in compliance with 248 
standards set by the department, the department shall provide written notice of the noncompliant 249 
areas to the program. The program shall submit a written plan of corrections within 14 days from 250 
the date of the written notice on noncompliance. A plan of correction shall include, but not be 251 
limited to, a description of each corrective action and timeframe for implementation. The 252 
department shall review and approve all or any part of the plan of correction and notify the 253 
program of approval or disapproval in writing. If the program fails to submit a plan of correction 254 
or fails to implement the approved plan of correction, the department shall consider whether to 255 
revoke or suspend approval and, upon revoking or suspending approval, shall have the option to 256 
cease referrals of defendants under this section. 257 

(3) No program, regardless of its source of funding, shall be approved unless it meets all 258 
of the following standards: 259 

(A) The establishment of guidelines and criteria for education services, including 260 
standards of services that may include lectures, classes, and group discussions. 261 

(B) Supervision of the defendant for the purpose of evaluating the person’s progress in 262 
the program. 263 

(C) Adequate reporting requirements to ensure that all persons who, after being ordered 264 
to attend and complete a program, may be identified for either failure to enroll in, or failure to 265 
successfully complete, the program or for the successful completion of the program as ordered. 266 
The program shall notify the court and the probation department, in writing, within the period of 267 
time and in the manner specified by the court of any person who fails to complete the program. 268 
Notification shall be given if the program determines that the defendant is performing 269 
unsatisfactorily or if the defendant is not benefiting from the education, treatment, or counseling. 270 

(D) No victim shall be compelled to participate in a program or counseling, and no 271 
program may condition a defendant’s enrollment on participation by the victim. 272 

(4) In making referrals of indigent defendants to approved batterer’s programs, the 273 
probation department shall apportion these referrals evenly among the approved programs. 274 

(5) The probation department shall have the sole authority to approve a batterer’s 275 
program for probation. The program shall be required to obtain only one approval but shall 276 
renew that approval annually. 277 

(A) The procedure for the approval of a new or existing program shall include all of the 278 
following: 279 

(i) The completion of a written application containing necessary and pertinent 280 
information describing the applicant program. 281 

(ii) The demonstration by the program that it possesses adequate administrative and 282 
operational capability to operate a batterer’s treatment program. The program shall provide 283 
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documentation to prove that the program has conducted batterer’s programs for at least one year 284 
prior to application. This requirement may be waived under subparagraph (A) of paragraph (2) if 285 
there is no existing batterer’s program in the city, county, or city and county. 286 

(iii) The onsite review of the program, including monitoring of a session to determine 287 
that the program adheres to applicable statutes and regulations. 288 

(iv) The payment of the approval fee. 289 
(B) The probation department shall fix a fee for approval not to exceed two hundred fifty 290 

dollars ($250) and for approval renewal not to exceed two hundred fifty dollars ($250) every 291 
year in an amount sufficient to cover its costs in administering the approval process under this 292 
section. No fee shall be charged for the approval of local governmental entities. 293 

(C) The probation department has the sole authority to approve the issuance, denial, 294 
suspension, or revocation of approval and to cease new enrollments or referrals to a batterer’s 295 
program under this section. The probation department shall review information relative to a 296 
program’s performance or failure to adhere to standards, or both. The probation department may 297 
suspend or revoke an approval issued under this subdivision or deny an application to renew an 298 
approval or to modify the terms and conditions of approval, based on grounds established by 299 
probation, including, but not limited to, either of the following: 300 

(i) Violation of this section by any person holding approval or by a program employee in 301 
a program under this section. 302 

(ii) Misrepresentation of any material fact in obtaining the approval. 303 
(6) For defendants who are chronic users or serious abusers of drugs or alcohol, standard 304 

components in the program shall include concurrent counseling for substance abuse and violent 305 
behavior, and in appropriate cases, detoxification and abstinence from the abused substance. 306 

(7) The program shall conduct an exit conference that assesses the defendant’s progress 307 
during his or her participation in the batterer’s program. 308 

(d) An act or omission relating to the approval of a batterer’s treatment programs under 309 
paragraph (5) of subdivision (c) is a discretionary act pursuant to Section 820.2 of the 310 
Government Code. 311 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Under current law, defendants convicted of offenses impacting members of their 
own families are required, without exception, to participate in a year-long “batterer’s” program.  
The problem is that not every mandatory offense involves violence, or is best handled by forcing 
the defendant to undergo a batterer’s program.  A schizophrenic teenager who, while off his 
medication, breaks a window in his parents’ house, for example, is required under the law to 
spend a year in a domestic violence class.  A girlfriend who steals from her boyfriend is also 
required, under the law, to spend a year in a “batterer’s” program.  Such programs are expensive 
(costing thousands of dollars) and are generally paid out of family funds, often hurting the 
alleged victim.  Such programs are also time consuming (which can negatively impact a low-
functioning defendants ability to complete other, more meaningful treatment), and frequently fail 
to address the cause of the underlying problem. 
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The Solution:  This resolution would permit (but not require) judges to order alternative 
programs where the individual facts of the case establish that a “batterer’s” program is 
inappropriate and less likely to reduce recidivism.  A court would still be required to replace the 
batterer’s program with an alternative program better designed to address the root causes of the 
defendant’s offense. 

IMPACT STATEMENT   
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Nick Stewart-Oaten, P: 213-974-3000, 320 
W. Temple Street, 5th Floor, Los Angeles, CA 90012 

RESPONSIBLE FLOOR DELEGATE:  Nick Stewart-Oaten 
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RESOLUTION 16-02-2019 
 

DIGEST 
Sentencing: No Extensions of Sentence Without Conviction or Plea Agreement 
Amends Penal Code section 2932 to provide that inmate sentences shall not be extended without 
a conviction or plea agreement.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 2932 to provide that inmate sentences shall not be 
extended without a conviction or plea agreement. This resolution should be disapproved because 
it conflates altering an inmate’s sentence with revoking earned good time credit, and because 
prison disciplinary procedures are not comparable to those of a criminal prosecution. 
 
The basis of the argument for this resolution is the claim that a finding of guilt in a disciplinary 
hearing may result in an “extension of [the inmate’s] sentence.” On the contrary, the loss of good 
time credits does not affect a prisoner’s underlying sentence. Once a person begins serving a 
sentence, they are governed by a distinct and exclusive scheme for earning credits to shorten the 
period of incarceration. (People v. Buckhalter (2001) 26 Cal.4th 20, 31.) The denial of, or 
revocation of, such credits is based on maintaining institutional safety and meeting correctional 
goals. These decisions are made in “the unique environment in which prison officials must 
accomplish ‘the basic and unavoidable task of providing reasonable personal safety for guards 
and inmates.’” (In re Zepeda (2006) 141 Cal.App.4th 1493, 1498, fn. 5.) Thus, not all rules 
violations are criminal and prosecutable. 
 
A prisoner has no constitutional right to good conduct credits. While it is unquestioned that once 
earned, an inmate has a protected liberty interest therein and is entitled to due process before 
being deprived of them, the Supreme Court has recognized the legitimate institutional needs of 
assuring the safety of inmates and preserving the disciplinary process as a means of 
rehabilitation. (Wolff v. McDonnell (1974) 418 U.S. 539, 557, 562-563.) Thus, the requirements 
of due process are met if there is “some evidence from which the conclusion of the 
administrative tribunal could be deduced.” (Superintendent v. Hill (1985) 472 U.S. 445, 455-
456.) On review, a court will apply an “extraordinarily deferential standard of review” by which 
disciplinary action will not be disturbed so long as “‘some evidence’” supports the action taken. 
(Zepeda, supra, 141 Cal.App.4th at p. 1498.) “Revocation of good time credits is not comparable 
to a criminal conviction.” (Hill, supra, 472 U.S. at p. 456.) 
 
An inmate who has lost good time credits through a disciplinary proceeding may seek 
administrative review, and file for habeas corpus relief in the courts. The inability to immediately 
seek damages in a civil proceeding is not sufficient reason to place strictures on the correctional 
scheme established by the Penal Code. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Penal Code section 2932, to read as follows 

§2932 1 
(a)(1) For any time credit accumulated pursuant to Section 2931 or 2933, not more than 2 

360 days of credit may be denied or lost for a single act of murder, attempted murder, solicitation 3 
of murder, manslaughter, rape, sodomy, or oral copulation accomplished against the victim's 4 
will, attempted rape, attempted sodomy, or attempted oral copulation accomplished against the 5 
victim's will, assault or battery causing serious bodily injury, assault with a deadly weapon or 6 
caustic substance, taking of a hostage, escape with force or violence, or possession or 7 
manufacture of a deadly weapon or explosive device, whether or not prosecution is undertaken 8 
for purposes of this paragraph.  Solicitation of murder shall be proved by the testimony of two 9 
witnesses, or of one witness and corroborating circumstances. 10 

(2) Not more than 180 days of credit may be denied or lost for a single act of 11 
misconduct, except as specified in paragraph (1), which could be prosecuted as a felony whether 12 
or not prosecution is undertaken. 13 

(3) Not more than 90 days of credit may be denied or lost for a single act of misconduct 14 
which could be prosecuted as a misdemeanor, whether or not prosecution is undertaken. 15 

(4) Not more than 30 days of credit may be denied or lost for a single act of misconduct 16 
defined by regulation as a serious disciplinary offense by the Department of Corrections and 17 
Rehabilitation.  Any person confined due to a change in custodial classification following the 18 
commission of any serious disciplinary infraction shall, in addition to any loss of time credits, be 19 
ineligible to receive participation or worktime credit for a period not to exceed the number of 20 
days of credit which have been lost for the act of misconduct or 180 days, whichever is less.  21 
Any person confined in a secure housing unit for having committed any misconduct specified in 22 
paragraph (1) in which great bodily injury is inflicted upon a nonprisoner shall, in addition to any 23 
loss of time credits, be ineligible to receive participation or worktime credit for a period not to 24 
exceed the number of days of credit which have been lost for that act of misconduct.  In unusual 25 
cases, an inmate may be denied the opportunity to participate in a credit qualifying assignment 26 
for up to six months beyond the period specified in this subdivision if the Secretary of the 27 
Department of Corrections and Rehabilitation finds, after a hearing, that no credit qualifying 28 
program may be assigned to the inmate without creating a substantial risk of physical harm to 29 
staff or other inmates.  At the end of the six-month period and of successive six-month periods, 30 
the denial of the opportunity to participate in a credit qualifying assignment may be renewed 31 
upon a hearing and finding by the director. 32 

(5) The prisoner may appeal the decision through the department's review procedure, 33 
which shall include a review by an individual independent of the institution who has 34 
supervisorial authority over the institution. 35 

(b) For any credit accumulated pursuant to Section 2931, not more than 30 days of 36 
participation credit may be denied or lost for a single failure or refusal to participate.  Any act of 37 
misconduct described by the Department of Corrections and Rehabilitation as a serious 38 
disciplinary infraction if committed while participating in work, educational, vocational, 39 
therapeutic, or other prison activity shall be deemed a failure to participate. 40 
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(c) Any procedure not provided for by this section, but necessary to carry out the 41 
purposes of this section, shall be those procedures provided for by the Department of Corrections 42 
and Rehabilitation for serious disciplinary infractions if those procedures are not in conflict with 43 
this section. 44 

(1)(A) The Department of Corrections and Rehabilitation shall, using reasonable 45 
diligence to investigate, provide written notice to the prisoner.  The written notice shall be given 46 
within 15 days after the discovery of information leading to charges that may result in a possible 47 
denial of credit, except that if the prisoner has escaped, the notice shall be given within 15 days 48 
of the prisoner's return to the custody of the secretary.  The written notice shall include the 49 
specific charge, the date, the time, the place that the alleged misbehavior took place, the evidence 50 
relied upon, a written explanation of the procedures that will be employed at the proceedings and 51 
the prisoner's rights at the hearing.  The hearing shall be conducted by an individual who shall 52 
be independent of the case and shall take place within 30 days of the written notice. 53 

(B) The Department of Corrections and Rehabilitation may delay written notice beyond 54 
15 days when all of the following factors are true: 55 

(i) An act of misconduct is involved which could be prosecuted as murder, attempted 56 
murder, or assault on a prison employee, whether or not prosecution is undertaken. 57 

(ii) Further investigation is being undertaken for the purpose of identifying other 58 
prisoners involved in the misconduct. 59 

(iii) Within 15 days after the discovery of information leading to charges that may result 60 
in a possible denial of credit, the investigating officer makes a written request to delay notifying 61 
that prisoner and states the reasons for the delay. 62 

(iv) The warden of the institution approves of the delay in writing. 63 
The period of delay under this paragraph shall not exceed 30 days.  The prisoner's hearing shall 64 
take place within 30 days of the written notice. 65 

(2) The prisoner may elect to be assigned an employee to assist in the investigation, 66 
preparation, or presentation of a defense at the disciplinary hearing if it is determined by the 67 
department that either of the following circumstances exist: 68 

(A) The prisoner is illiterate. 69 
(B) The complexity of the issues or the prisoner's confinement status makes it unlikely 70 

that the prisoner can collect and present the evidence necessary for an adequate comprehension 71 
of the case. 72 

(3) The prisoner may request witnesses to attend the hearing and they shall be called 73 
unless the person conducting the hearing has specific reasons to deny this request.  The specific 74 
reasons shall be set forth in writing and a copy of the document shall be presented to the 75 
prisoner. 76 

(4) The prisoner has the right, under the direction of the person conducting the hearing, 77 
to question all witnesses. 78 

(5) At the conclusion of the hearing the charge shall be dismissed if the facts do not 79 
support the charge, or the prisoner may be found guilty on the basis of a preponderance of the 80 
evidence. 81 

(d) If found guilty the prisoner shall be advised in writing of the guilty finding and the 82 
specific evidence relied upon to reach this conclusion and the amount of time-credit loss.  The 83 
prisoner may appeal the decision through the department's review procedure, and may, upon 84 
final notification of appeal denial, within 15 days of the notification demand review of the 85 
department's denial of credit to the Board of Parole Hearings, and the board may affirm, reverse, 86 
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or modify the department's decision or grant a hearing before the board at which hearing the 87 
prisoner shall have the rights specified in Section 3041.5. 88 

(e) Each prisoner subject to Section 2931 shall be notified of the total amount of good 89 
behavior and participation credit which may be credited pursuant to Section 2931, and his or her 90 
anticipated time-credit release date.  The prisoner shall be notified of any change in the 91 
anticipated release date due to denial or loss of credits, award of worktime credit, under Section 92 
2933, or the restoration of any credits previously forfeited. 93 

(f)(1) If the conduct the prisoner is charged with also constitutes a crime, the department 94 
may refer the case to criminal authorities for possible prosecution.  The department shall notify 95 
the prisoner, who may request postponement of the disciplinary proceedings pending the referral. 96 

(2) The prisoner may revoke his or her request for postponement of the disciplinary 97 
proceedings up until the filing of the accusatory pleading.  In the event of the revocation of the 98 
request for postponement of the proceeding, the department shall hold the hearing within 30 days 99 
of the revocation. 100 

(3) Notwithstanding the notification requirements in this paragraph and subparagraphs 101 
(A) and (B) of paragraph (1) of subdivision (c), in the event the case is referred to criminal 102 
authorities for prosecution and the authority requests that the prisoner not be notified so as to 103 
protect the confidentiality of its investigation, no notice to the prisoner shall be required until an 104 
accusatory pleading is filed with the court, or the authority notifies the warden, in writing, that it 105 
will not prosecute or it authorizes the notification of the prisoner.  The notice exceptions 106 
provided for in this paragraph shall only apply if the criminal authority requests of the warden, in 107 
writing, and within the 15 days provided in subparagraph (A) of paragraph (1) of subdivision (c), 108 
that the prisoner not be notified.  Any period of delay of notice to the prisoner shall not exceed 109 
30 days beyond the 15 days referred to in subdivision (c).  In the event that no prosecution is 110 
undertaken, the procedures in subdivision (c) shall apply, and the time periods set forth in that 111 
subdivision shall commence to run from the date the warden is notified in writing of the decision 112 
not to prosecute.  In the event the authority either cancels its requests that the prisoner not be 113 
notified before it makes a decision on prosecution or files an accusatory pleading, the provisions 114 
of this paragraph shall apply as if no request had been received, beginning from the date of the 115 
cancellation or filing. 116 

(4) In the case where the prisoner is prosecuted by the district attorney, the Department 117 
of Corrections and Rehabilitation shall not deny time credit where the prisoner is found not 118 
guilty and may deny credit if the prisoner is found guilty, in which case the procedures in 119 
subdivision (c) shall not apply. 120 

(g) If time credit denial proceedings or criminal prosecution prohibit the release of a 121 
prisoner who would have otherwise been released, and the prisoner is found not guilty of the 122 
alleged misconduct, the amount of time spent incarcerated, in excess of what the period of 123 
incarceration would have been absent the alleged misbehavior, shall be deducted from the 124 
prisoner's parole period. 125 

(h) Nothing in the amendments to this section 1 made at the 1981-82 Regular Session of 126 
the Legislature shall affect the granting or revocation of credits attributable to that portion of the 127 
prisoner's sentence served prior to January 1, 1983. 128 
 (i)   No inmate’s sentence shall be extended without a conviction, plea agreement, or 129 
negotiated settlement. This includes a loss of credits or anything else that increases the amount of 130 
time the inmate might be in prison relative to the amount if the inmate had not been found to 131 
have violated the given rule. 132 
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(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Current regulations for prison discipline amount to our justice system turned on its 
head. After an inmate is found to have committed a rule violation, it is referred for possible 
prosecution. If a trial occurs and the inmate is acquitted, it undoes the guilty disciplinary finding. 
If no prosecution occurs, the result of guilt and sanctions remains.  
 
In short, after an inmate has been found to have violated a rule by the prison but is innocent, the 
inmate has to hope to be prosecuted for a chance to vitiate the guilty finding. If the prosecutor 
decides not to prosecute, whether it be due to resources or lack of evidence, the guilty result 
remains.  
 
When a guilty finding results in an extension of their sentence, another problem is created: the 
inmate is precluded from filing a civil action if prevailing would necessarily mean the guilty 
finding is undone. That is known as the Preiser-Heck rule. Heck v. Humphrey, 512 U.S. 477 
(1994) and Preiser v. Rodriguez, 411 U.S. 475 (1973). For example, imagine an inmate is found 
under the prison disciplinary process to have committed a battery against a peace officer. Part of 
the sanction is that his sentence gets extended through loss of good-time credits. The officer had 
actually attacked him unprovoked but made up the story to claim it was self-defense. Not only is 
the officer not punished while the inmate is, but on top of that, the inmate cannot sue the peace 
officer for excessive force based on the attack being unprovoked because prevailing would 
necessarily vitiate the guilty finding in the prison disciplinary process and alter the length of his 
sentence. If the sanctions only altered conditions of his confinement, such as loss of yard time or 
administrative segregation, a civil suit would not be barred. The Supreme Court might not find 
any constitutional problem with this system, but we can do better. The burden should be higher 
before an inmate’s time can be extended and access to civil court be blocked.  
 
The Solution: This resolution ensures that an inmate’s sentence cannot be extended without a 
conviction, plea agreement, or negotiated settlement. The prison disciplinary process could still 
be used to punish inmates related to conditions of confinement, such as time in solitary 
confinement, loss of privileges, and so on. It would only prohibit the disciplinary process from 
extending an inmate’s time in prison. This is not only better when it comes to due process, but it 
will ensure that inmates are not blocked from filing a civil action against those who wrong them 
when they have not been convicted or agreed to a plea.  
 
IMPACT STATEMENT 
This resolution may require related amendments to the California Code of Regulations. The 
specific regulation is Title 15, Division 3, Chapter 1, Subchapter 4, Article 5, Section 3316 (15 
CCR § 3316). 
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CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 PMB 231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  

 
 

484 of 506



16-03-2019 Page 1 of 5 
 

RESOLUTION 16-03-2019 
 

DIGEST 
Prison: Desegregation of Transgender Individuals in California Prisons 
Amends California Code of Regulations, title 15, section 3269, to ban separate-but-equal 
accommodations for transgender prisoners in the California jail system.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends California Code of Regulations, title 15, section 3269, to ban separate-
but-equal accommodations for transgender prisoners in the California jail system. This 
resolution should be approved in principle because it will have the effect of making conditions 
safer. 
 
Currently, the Department of Corrections and Rehabilitation generally houses inmates 
according to their assigned gender at birth. But transgender people suffer extreme rates of 
physical and sexual violence in jails and prisons. This is particularly true for transgender 
women who are housed with male prisoners. A study of California prisons has shown that 59 
percent of transgender prisoners experience sexual assault, versus only 4.4 percent of the 
overall prison population. (www.ama-assn.org/press-center/press-releases/ama-urges-
appropriate-placement-transgender-prisoners). Shortly after the Trump administration rolled 
back Obama-era protections for transgender prisoners, the American Medical Association 
adopted a new policy challenging the practice of prisons and jails housing transgender 
prisoners according to their birth or biological sex. The AMA urged that housing policies be 
changed to allow transgender prisoners, if they so choose, to be placed in correctional 
facilities that are reflective of their affirmed gender status. (Ibid.) 
 
The current use of administrative segregation to reduce the risks of sex-based housing isolates 
those prisoners and differs little from punitive segregation or solitary confinement. It acts as 
further punishment by removing prisoners from the companionship of others, denying 
prisoners access to prison programs, and has been found to be psychologically damaging. 
While this resolution may go too far in mandating the classification committee accept the 
transgender inmate’s preference, the proposed changes allow the inmates more autonomy in 
selection of their housing while requiring the prison staff to formulate proper plans to find and 
provide proper housing for transgender inmates instead of placing them in punitive conditions. 
 
Last year, San Francisco County jails implemented some of the first transgender, gender 
variant, and non-binary policies and procedures in the country. In an effort to make conditions 
safer for all inmates, San Francisco County jails allow individuals who identify in these ways 
to choose their preferred housing, be identified by their proper pronoun, and choose the 
gender of the person conducting searches of them. (Gribbon, S.F. County Jails First in Nation 
to Implement New Transgender Policies, S. F. Examiner, Feb. 22, 2018.) While this resolution 
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addresses only the ability of transgender inmates to be housed in facilities that match their 
preferred gender identity, it is a start to treating these prisoners fairly and safely. 
 
SB 132, sponsored by Senator Scott Wiener, is working its way through the Legislature. 
Among other things, the bill would require prison housing be consistent with the inmate’s 
gender preference. Unlike the resolution, it provides for exceptions based on the health and 
safety needs of that individual. 

 
 
TEXT OF RESOLUTION 

 
RESOLVED that the Conference of California Bar Associations recommends that the 
Department of Corrections and Rehabilitation amend California Code of Regulations, title 15, 
section 3269 to read as follows: 
 
§32691 
 Inmates shall accept Inmate Housing Assignments (IHAs) as directed by staff. It is the 2 
expectation that all inmates double cell, whether being housed in a Reception Center, General 3 
Population (GP), an Administrative Segregation Unit (ASU), a Security Housing Unit (SHU), or 4 
specialty housing unit. If staff determines an inmate is suitable for double celling, based on the 5 
criteria as set forth in this section, the inmate shall accept the housing assignment or be subject to 6 
disciplinary action for refusing. IHAs shall be made on the basis of available documentation and 7 
individual case factors. Inmates are not entitled to single cell assignment, housing location of 8 
choice, or to a cellmate of their choice. 9 
 (a) Upon arrival at an institution, facility, or program reception center, a designated 10 
custody supervisor shall screen an inmate for an appropriate housing assignment. The screening 11 
authority involved in the review and approval of an inmate's housing assignment must evaluate 12 
all factors to be considered when completing the Initial Housing Review, including but not 13 
limited to: 14 
 • Inmate name, CDC number, and Personal Identification number. 15 
 • Personal factors such as race, date of birth, age, weight, height, birth place, and whether 16 
the inmate is a foreign national. 17 
 • Receiving Institution. 18 
 • County of commitment. 19 
 • Out to court return and escape history. 20 
 • Length of sentence. 21 
 • Enemies and victimization history. 22 
 • Criminal influence demonstrated over other inmates. 23 
 • Previous housing status. 24 
 • Reason(s) for prior segregation. 25 
 • History of “S” suffix determination pursuant to CCR subsection 3377.1(c). 26 
 • History of in-cell assaults and/or violence. 27 
 • Security Threat Group affiliation. 28 
 • Involvement in a race based incident(s). 29 
 • Nature of commitment offense. 30 
 • Documented reports from prior cellmate(s) that the inmate intimidated, threatened, 31 
forced, and/or harassed him or her for sex. 32 
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 • Documentation that the cellmate(s) refused to return to a cell occupied by the inmate 33 
because of fear, threats, or abuse perpetrated by the inmate. 34 
 • Documentation that the inmate has been the victim of a sexual assault or was previously 35 
single celled. 36 
 • Adjudicated Department Rules Violations Reports (RVR) where the inmate was found 37 
guilty as a perpetrator in an act of physical abuse, sexual abuse, sodomy, or other act of force 38 
against a cellmate. 39 
 (b) The screening authority shall complete the Initial Housing Review stating if the 40 
inmate is suitable for dorm/cell housing with or without special restrictions. Restrictions are any 41 
case factors which may limit the inmate's housing placement options such as, but not limited to: 42 
 • Security issues including ASU, Restricted Custody General Population (RCGP), and 43 
SHU placement. 44 
 • Request for Protective Custody. 45 
 • Medical or mental health issues. 46 
 • Personal factors such as age, weight, and height. 47 
 • Integrated Housing Code. 48 
 Staff shall ensure that the housing policies regarding special category inmates covered 49 
under specific litigation remain in place during the housing assignment. 50 
 (c) Upon placement in an ASU or SHU, inmates shall be screened for an appropriate cell 51 
assignment using the same criteria as inmates being screened for housing in the general 52 
population. The reason for ASU or SHU placement shall also be taken into consideration. 53 
 Based on available information and the inmate interview, the screening authority shall 54 
determine if the inmate is suitable for single or double celled housing, and shall complete a CDC 55 
Form 114-A1 (rev. 10/98), Inmate Segregation Profile. Unless approved for single cell 56 
assignment, an inmate in ASU or SHU is expected to share a cell with another inmate. 57 
 (d) Single cell status shall be considered for those inmates who demonstrate a history of 58 
in-cell abuse, significant in-cell violence towards a cell partner, verification of predatory 59 
behavior towards a cell partner, or who have been victimized in-cell by another inmate. Staff 60 
shall consider the inmate's pattern of behavior, not just an isolated incident. An act of mutual 61 
combat in itself does not warrant single cell status. The following factors must be considered 62 
when evaluating single cell status, noting these factors are not exclusive of other considerations: 63 
 (1) Predatory behavior is characterized by aggressive, repeated attempts to physically or 64 
sexually abuse another inmate. 65 
 (2) Documented and verified instances of being a victim of in-cell physical or sexual 66 
abuse by another inmate. 67 
 (e) Should the screening authority determine that single cell designation is appropriate, 68 
the inmate's case factors shall be reviewed by a classification committee for determination of 69 
appropriate housing and designation for an “S” suffix. A classification committee may consider 70 
whether an inmate with single cell designation has since proven capable of being double-celled. 71 
 (f) In cases where single cell status is recommended by clinical staff due to mental health 72 
or medical concerns, a classification committee shall make the final determination of an inmate's 73 
cell assignment. The classification committee shall consider the clinical recommendations made 74 
by the evaluating clinician with assistance from the clinician who participates in the committee 75 
and review the inmate's case factors when determining the housing assignment. Single cell status 76 
based upon clinical recommendation is usually a temporary short-term measure and must be 77 
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periodically reviewed, minimally at an inmate's annual review or more frequently at the 78 
inmate's/clinician's request. 79 
 (g) Transgender inmates and inmates having symptoms of gender dysphoria as identified 80 
and documented in SOMS by medical or mental health personnel within a CDCR institution 81 
shall be referred to a classification committee for a determination of appropriate housing at a 82 
designated institution, pursuant to Article 10 of Subchapter 4.  This classification committee 83 
must allow transgender women to be housed in female jail facilities, and trans men in male jail 84 
facilities, in a de-facto status, and must take all available steps to avoid harmful isolation cells, 85 
seperate but equal gender non-conforming housing pods, and housing under the wrong type of 86 
assumed gender in the California jail system. 87 
 (h) If an inmate refuses to be housed as determined to be appropriate to this section, the 88 
inmate shall be subject to the disciplinary process. Refusal to participate will result in the 89 
issuance of a Rules Violation Report (RVR) for Conduct, subsection 3005(c), Refusing to 90 
Accept Assigned Housing, for the Specific Act of Willfully Resisting, Delaying, or Obstructing 91 
any Peace Officer in the performance of Duty (CCR subsection 3323(f)(6)). Subsequent acts of 92 
the above listed offense will result in the issuance of additional disciplinary reports. 93 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS  
 
The Problem: Currently transgender women are classified de facto into male jail facilities in the 
California jail system, with the almost certain result that they will be put into segregational 
housing.  The recent creation of a separate-but-equal “Gender-Nonconforming” housing pod in 
the SF jail system as an “alternative” for transgender women clearly does not solve the housing 
discrimination situation for them. It fails to address the fact that transgender women are female, 
and by keeping them blocked from female jail housing, they are also de facto being segregated 
from their proper jail population by clearly discriminatory means.  This goes for transgender men 
as well, and also for other people on the trans spectrum in the jail system in inappropriate inmate 
housing. 
 
This issue with the law as it stands now is that it uses an unregulated jail committee to handle 
transgender inmates cases housing situation by using outdated internal standards, which directly 
has led to the currently harmful discriminatory housing for trans inmates.  By adding specific 
directions to the committee aforementioned in the statutory language, this type of draconian 
housing situation for the trans in jail housing can be eliminated. 
 
The Solution:  This resolution would add direct language to hold the trans jail classification 
committee responsible for their actions towards the trans community in California jails, by 
holding that the classification committee must provide transgender women to be housed in 
female jail facilities, and trans men in male jail facilities, in a de-facto status, and must take all 
available steps to avoid harmful isolation cells, separate but equal gender non-conforming 
housing pods, and housing under the wrong type of assumed gender in the California jail system. 
 

488 of 506



16-03-2019 Page 5 of 5 
 

IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Rae Raucci, 1820 Taylor St., San 
Francisco, CA 94133; 415-954-2141; rraucci11@gmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Rae Raucci 
 
 
 
 

COUNTERARGUMENTS BY BAR ASSOCIATIONS AND CLA SECTIONS 
 
BANSDC 
 
This resolution is flawed in that it assumes that mere assignment to a facility means that any 
inmate will fit in as there would not be any bases, legitimate or illegitimate, upon which inmates 
would discriminate against each other, or attack one another.  The goal should be to use the 
classification committee process to place an inmate in a facility that is the safest and most 
conducive to the inmate’s rehabilitation.  The discretion placed with that committee should not 
be circumscribed, as it has the necessary information to make the appropriate judgment in each 
individual situation, much of which is not available to the general public.  The resolution ignores 
the real physical dangers faced by transgendered individuals in the current prison system. 
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RESOLUTION 16-04-2019 
 
DIGEST 
Criminal: Allows Parents to Record Evidence of Violence Against Dependents 
Amends Penal Code section 633.5 to allow parents to record conversations for evidence of 
violence against their minor dependents. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolutions 06-05-2017, 03-05-2018, and 03-06-2018, which were disapproved. 
 
Reasons: 
This resolution amends Penal Code section 633.5 to allow parents to record conversations for 
evidence of violence against their minor dependents. This resolution should be approved in 
principle because the intent of the privacy exemption should not preclude a parent from seeking 
evidence of a threat of violence against their minor dependent. 
 
The Privacy Act of 1967 was intended to protect individual privacy rights. (See Coulter v. Bank 
of America (1994) 28 Cal.App.4th 923, 928.) However, the Legislature recognized that some 
confidential communications may be strong evidence of a serious crime, and created the narrow 
exception found in Penal Code section 633.5. That section foregoes the two-party consent 
requirement if a party to the communication reasonably believes that they will preserve evidence 
that the other person is committing or has committed extortion, kidnapping, bribery, any felony 
involving violence against the person, or a violation of section 653m. This resolution seeks to 
broaden that exception to permit a parent or legal guardian to seek to obtain evidence where the 
threat of violence is against their minor dependent. 
 
There may be circumstances where a conversation discusses threatened violence against a person 
not a party thereto who is a minor dependent of the person making the recording. This 
broadening of the exemption provided for in section 633.5 is reasonable and narrowly tailored to 
occur only in such limited circumstances. 
 
This resolution is related to Resolution 16-05-2019. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 633.5 to read as follows: 
 
§633.5 1 

Sections 631, 632, 632.5, 632.6, and 632.7 do not prohibit one party to a confidential 2 
communication from recording the communication for the purpose of obtaining evidence 3 
reasonably believed to relate to the commission by another party to the communication of the 4 
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crime of extortion, kidnapping, bribery, any felony involving violence against the person, 5 
including, but not limited to, human trafficking, as defined in Section 236.1, or a violation of 6 
Section 653m, or domestic violence as defined in Section 13700. Nothing in Section 631, 632, 7 
632.5, 632.6, or 632.7 renders any evidence so obtained inadmissible in a prosecution for 8 
extortion, kidnapping, bribery, any felony involving violence against the person, including, but 9 
not limited to, human trafficking, as defined in Section 236.1, a violation of Section 653m, or 10 
domestic violence as defined in Section 13700, or any crime in connection therewith. 11 

(a) As used in this section, “the person” shall include (1) the person doing the recording, 12 
and (2) a minor dependent of the parent or legal guardian doing the recording. 13 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Existing law is a problem from the perspectives of rights, morals, and practicality. 
One may not record a communication unless all parties consent, or it is in a public place or place 
where parties can reasonably expect to be overheard (Penal Code § 632). Exceptions exist if it is 
to get evidence of (1) extortion, (2) kidnapping, (3) bribery, (4) domestic violence, (5) annoying 
telephone calls, or (6) any felony involving violence against the person. Unlike the others, only 
the person who was subject to the violence can record violent felonies. Simply, if someone 
kidnapped a child, parents can call or confront the perpetrator to record an admission. If, 
however, someone raped, severely beat, or committed another violent felony against a child, the 
parent cannot call or confront the perpetrator to get a recorded admission; except in one appellate 
district, only the child may do the recording. In Fifth District, In re Trever P., 14 Cal.App.5th 
486, 221 Cal.Rptr.3d 871 (Ct. App. 2017), the Court adopted the “vicarious consent” doctrine, 
which allows parents to record communications between their child and someone else to obtain 
evidence of the listed exceptions. That, however, is limited to one district and would likely not 
apply to the parent calling or confronting the perpetrator directly.   
 
Regardless of whether the parent doing so is strategically smart, it should not be illegal. Parents 
have the right and duty to protect their children, and helping get prosecuted those who harm their 
children is part of protecting them. Furthermore, if a child has a right to do something, the 
parents have a right to do it on their behalf. Morally, everything is wrong about a law telling kids 
that unless they can “suck it up” and call or confront the person who committed a violent felony 
against them, no recording can be made.  
 
This law manufactures more criminals and dangerous situations than it punishes or prevents. (1) 
Many parents whose children have been raped or severely beaten will not think to check the 
Penal Code, so they will just call or confront and get a recording. When they turn it into the 
prosecution, they can be in for a triple-nasty surprise. First, the parents did it for nothing because 
the recording is inadmissible. Second, parents opened themselves up to prosecution. Most 
prosecutors are good people and probably would not prosecute the parents, but it shouldn’t be a 
matter of discretion. Third, the same cannot be said of the perpetrator, who now has a civil action 
against the parent (PC 637.2). (2) For those parents who check the Penal Code, they would not 
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record. If children are old enough, they might take it into their own hands and call or confront the 
perpetrator and risk mental and physical danger. 
 
The Solution: This resolution ensures that any recording by a parent or guardian to get evidence 
of a violent felony against their child is as legal and valid as a recording done by the child.  
  
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 413 (2017). Resolutions 06-05-2017, 03-05-2018.  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 PMB 231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Ben Rudin  
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RESOLUTION 16-05-2019 
 
DIGEST 
Criminal: Allows Recording Conversations for Evidence of Violence at Another’s Request 
Amends Penal Code section 633.5 to provide that people may record conversations for evidence 
of violence when asked to do so by another. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolutions 06-05-2017, 03-05-2018, and 03-06-2018, which were disapproved. 
 
Reasons: 
This resolution amends Penal Code section 633.5 to provide that people may record 
conversations for evidence of violence when asked to do so by another. This resolution should be 
disapproved because it is too broad and susceptible to misuse. 
 
The Privacy Act of 1967 was intended to protect individual privacy rights. (See Coulter v. Bank 
of America (1994) 28 Cal.App.4th 923, 928.) However, the Legislature recognized that some 
confidential communications may be strong evidence of a serious crime, and created the narrow 
exception found in Penal Code section 633.5. That section foregoes the two-party consent 
requirement if a party to the communication reasonably believes that they will preserve evidence 
that the other person is committing or has committed extortion, kidnapping, bribery, any felony 
involving violence against the person, or a violation of section 653m. This resolution seeks to 
broaden the exception to permit recording by a person asked to do so, or by the person who made 
the request. 
 
Presumably, the intent of the author was to provide for recording by either the intended victim of 
the threatened violence or, if they cannot do so, to allow them to requests assistance from 
someone else. However, the language of the resolution would have the unintended consequence 
of making anyone—not matter how attenuated—a permissible recorder simply because they 
were requested to do so by a potential victim.  This expands the exception too far. Because the 
person making the recording is not required to have any relationship with the person at risk, this 
resolution permits the exemption to be used for purposes other than protecting potential victims 
of violence. While the resulting evidence would only be admissible in a criminal prosecution, the 
recording itself would be permissible even if it were merely a fishing expedition for purposes of 
blackmail, political leverage, or public embarrassment. 
 
This resolution is related to Resolution 16-04-2019. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 633.5 to read as follows: 
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§633.5 1 

Sections 631, 632, 632.5, 632.6, and 632.7 do not prohibit one party to a confidential 2 
communication from recording the communication for the purpose of obtaining evidence 3 
reasonably believed to relate to the commission by another party to the communication of the 4 
crime of extortion, kidnapping, bribery, any felony involving violence against the person, 5 
including, but not limited to, human trafficking, as defined in Section 236.1, or a violation of 6 
Section 653m, or domestic violence as defined in Section 13700. Nothing in Section 631, 632, 7 
632.5, 632.6, or 632.7 renders any evidence so obtained inadmissible in a prosecution for 8 
extortion, kidnapping, bribery, any felony involving violence against the person, including, but 9 
not limited to, human trafficking, as defined in Section 236.1, a violation of Section 653m, or 10 
domestic violence as defined in Section 13700, or any crime in connection therewith. 11 

(a) As used in this section, “the person” shall include (1) the person doing the recording, 12 
and (2) the person who requested to the recorder that the recording be done. 13 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Under existing law, one may not record a communication unless all parties 
consent, or it is in a public place or place where parties can reasonably expect to be overheard 
(Penal Code § 632). Exceptions exist if it is to get evidence of (1) extortion, (2) kidnapping, (3) 
bribery, (4) domestic violence, (5) annoying telephone calls, or (6) any felony involving violence 
against the person. Unlike the others, only the person who was subject to the violence can record 
violent felonies. That is wrong from the perspectives of rights, morals, and practicality.  
 
Under any concept of rights, if one has a right to do something, one has a right to ask another do 
it for them. E.g., because we have a right to defend ourselves, we have a right to delegate defense 
of ourselves to someone else. Similarly, if we have a right to record someone to get evidence of a 
violent felony against us, we have the right to ask someone else to do it for us. Under current 
law, that right is not recognized. 
 
Morally, one should not need to be the victim to do the recording. Survivors should be able to 
consider their safety and have someone they trust do it for them. Prohibiting them from doing so 
is wrong. 
 
Practically, the current law puts people in dangerous situations, physically and mentally. When 
people who have been subject to violence have to “suck it up” and confront or call their 
perpetrator, or no recording can be done, it puts them in danger. Facing them in person puts the 
survivor at risk of the perpetrator striking again. With calling, anything, including the mere 
sound of the perpetrator’s voice, can trigger a panic attack. By letting them ask someone they 
trust to record, those situations can be avoided.  
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The last paragraph assumes they would think to check the Penal Code. Many would not and 
would just ask the person they trust to record. If done successfully and turned into the 
prosecution, they can be subject to a quadruple-nasty surprise: First, the recording was for 
nothing because it is inadmissible. Second, the recorder has exposure to prosecution. Most 
prosecutors are good people and probably would not prosecute the recorder, but it should not be 
a matter of discretion. Third, the survivor is open to prosecution because by asking someone to 
do something illegal, that person has taken a substantial step toward it and committed attempt. 
Again, most prosecutors are good people and probably would not prosecute, but it should not be 
a choice. Fourth, the same good nature cannot be said of the perpetrator, who now has a civil 
action against the recorder (PC 637.2). 
 
The question is not whether recording the perpetrator is smart. The question is whether those 
who do it in those circumstances should be prosecuted and sued. The answer is a resounding no.  
 
The Solution: This allows people to record to obtain evidence of a violent felony at the request of 
the person subject to the violent felony.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 413 (2017). Resolutions 06-05-2017, 03-05-2018.  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 PMB 231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Ben Rudin  
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RESOLUTION 16-06-2019 
 
DIGEST 
Marijuana: Possession and Sale   
Amends Health and Safety Code section 11359 to make the punishment for possession and sale 
of marijuana consistent with the punishment for transportation for sale of marijuana. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Health and Safety Code section 11359 to make the punishment for 
possession and sale of marijuana consistent with the punishment for transportation for sale of 
marijuana. This resolution should be approved in principle because it aligns two related code 
sections which currently treat marijuana possession for sale and transportation for sale 
differently.  
 
Under California's marijuana legalization law, one can only sell marijuana, or transport it for sale 
if one has obtained a license to do so.  If one does not have a license, then selling marijuana, or 
transporting it for sale, is still a crime. Transportation and possession of marijuana without intent 
to sell - with or without a license - is not a crime in California as long as no more than 28.5 
grams (slightly more than one ounce) of marijuana or eight grams of concentrated cannabis is 
being transported, and the recipient of this free marijuana or concentrate is 21 years of age or 
older.  
 
Section 11360 currently states that anyone who transports for sale more than 28.5 grams of 
cannabis, other than concentrated cannabis, without a license may be imprisoned for a period up 
to six months, by a fine of up to $500 dollars, or both. This punishment is reiterated in the 
current language of section 11359, which states that the sale of marijuana without a license may 
also be punishable by imprisonment for a period of up to six months, by a fine of up to $500 
dollars, or both.  The distinction between these two code sections arises when the amount of 
marijuana being transported for sale or sold is less than 28.5 grams. If this lesser amount is being 
sold, the above punishment does not change. If this lesser amount is being transported, the 
punishment is a fine of $100.  This resolution would bring these two code sections into parity 
such that the $100 fine would be applicable to both code sections. This is a reasonable approach, 
and the resolution should therefore be approved in principle.   
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to modify Health and Safety Code section 11359 to read as follows: 
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§11359 1 
Every person who possesses for sale any cannabis, except as otherwise provided by law, shall be 2 
punished as follows:  3 

(a) Every person under the age of 18 who possesses cannabis for sale shall be punished in 4 
the same manner provided in paragraph (1) of subdivision (b) of Section 11357.  5 

(b) Every person 18 years of age or over who possesses not more than 28.5 grams of 6 
marijuana for sale is guilty of an infraction and shall be punished by a fine of not more than one 7 
hundred dollars ($100).  In any case in which a person is arrested for a violation of this 8 
subdivision and does not demand to be taken before a magistrate, that person shall be released by 9 
the arresting officer upon presentation of satisfactory evidence of identity and giving his or her 10 
written promise to appear in court, as provided in Section 853.6 of the Penal Code, and shall not 11 
be subjected to booking. 12 

(bc) Every person 18 years of age or over who possesses more than 28.5 grams of 13 
cannabis for sale shall be punished by imprisonment in a county jail for a period of not more than 14 
six months or by a fine of not more than five hundred dollars ($500), or by both such fine and 15 
imprisonment.  16 

(cd) Notwithstanding subdivision (bc), a person 18 years of age or over who possesses 17 
cannabis for sale may be punished by imprisonment pursuant to subdivision (h) of Section 1170 18 
of the Penal Code if:  19 

(1) The person has one or more prior convictions for an offense specified in clause (iv) of 20 
subparagraph (C) of paragraph (2) of subdivision (e) of Section 667 of the Penal Code or for an 21 
offense requiring registration pursuant to subdivision (c) of Section 290 of the Penal Code;  22 

(2) The person has two or more prior convictions under subdivision (bc); or  23 
(3) The offense occurred in connection with the knowing sale or attempted sale of 24 

cannabis to a person under the age of 18 years.  25 
(de) Notwithstanding subdivision (bc), a person 21 years of age or over who possesses 26 

cannabis for sale may be punished by imprisonment pursuant to subdivision (h) of Section 1170 27 
of the Penal Code if the offense involves knowingly hiring, employing, or using a person 20 28 
years of age or younger in unlawfully cultivating, transporting, carrying, selling, offering to sell, 29 
giving away, preparing for sale, or peddling any cannabis.  30 
 

(Proposed language underlined; language to be deleted stricken) 
 
PROPONENT:  Los Angeles County Bar Association 

STATEMENT OF REASONS 

The Problem:  After the passage of Proposition 64, transportation for sale of an ounce or less of 
marijuana by an adult is now an infraction subject to a $100 fine upon conviction.  However, due 
to a drafting error, possession for sale (without transportation) of an ounce or less of marijuana is 
subject to a stricter penalty, including potential prosecution as a felony.  To put it another way, 
under current law, a person who tries to sell a small amount of marijuana while standing still is 
subject to more jail time than a person who tries to sell a small amount of marijuana while 
driving. 
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The Solution:  This resolution would clarify that possession for sale of an ounce or less of 
marijuana is not subject to greater punishment than possession for sale of an ounce or less in a 
car. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known 
 
AUTHOR AND/OR PERMANENT CONTACT:  Nick Stewart-Oaten, P: 213-974-3000, 320 
W. Temple Street, 5th Floor, Los Angeles, CA 90012 

RESPONSIBLE FLOOR DELEGATE:  Nick Stewart-Oaten 
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RESOLUTION 16-07-2019  
  

DIGEST  
Criminal: Expands Ban on Recording Confidential Communications to Non-Violent Actions 
Amends Penal Code section 632 to expand the ban on recording communications to all non-
violent actions.  
  
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE  
  
History:  
Similar to Resolution 06-05-2017, 03-05-2018 and 03-06-2018, all of which were disapproved.  
  
Reasons:   
This resolution amends Penal Code section 632 to expand the ban on recording communications 
to all non-violent actions.  This resolution should be disapproved because it contains unnecessary 
qualifying language and it is not necessary to include exception for live acts of violence in this 
section.  
  
The resolution attempts to address what the proponent perceives as differences in cases from 
different appellate districts that purport to be conflicting opinions. Arguably, however, the 
reported decisions in the Third and Fourth appellate districts can be distinguished in a way that 
makes them consistent.  In People v. Gibbons (1989) 215 Cal.App.3d 1204 (Fourth District), 
the defendant secretly recorded his sex acts, and his conviction was upheld because 
“communication” is broader than “conversation” and includes conduct. The court considered a 
sex act to be “communication” between the parties to the sex act.  People v. Drennan (2000) 84 
Cal.App.4th 1349 (Third District), which was decided after Gibbons, focused on the question of 
whether still pictures of people engaged in a confidential communication were covered by the 
statute.  In Drennan, the defendant hid a video camera to take periodic pictures for months, and 
then his conviction was overturned because it did not capture contents of “audible or symbol-
based communications.”  Drennan can be distinguished because the still pictures did not include 
anything that could be construed as communication.  
  
The resolution also includes exemption language intended to address recording of violent acts.  
This is unnecessary because Penal Code section 633.5 already allows for recording reasonably 
related to acts of violence.   

 
 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend California Penal Code section 632 to read as follows: 

 
§632 1 

(a) Every person who, intentionally and without the consent of all parties to a confidential 2 
communication, by means of any electronic amplifying or recording device, eavesdrops upon or 3 
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records the confidential communication, whether the communication is carried on among the 4 
parties in the presence of one another or by means of a telegraph, telephone, or other device, 5 
except a radio, shall be punished by a fine not exceeding two thousand five hundred dollars 6 
($2,500), or imprisonment in the county jail not exceeding one year, or in the state prison, or by 7 
both that fine and imprisonment. If the person has previously been convicted of a violation of 8 
this section or Section 631, 632.5, 632.6, 632.7, or 636, the person shall be punished by a fine 9 
not exceeding ten thousand dollars ($10,000), by imprisonment in the county jail not exceeding 10 
one year, or in the state prison, or by both that fine and imprisonment. 11 

(b) The term “person” includes an individual, business association, partnership, 12 
corporation, limited liability company, or other legal entity, and an individual acting or 13 
purporting to act for or on behalf of any government or subdivision thereof, whether federal, 14 
state, or local, but excludes an individual known by all parties to a confidential communication 15 
to be overhearing or recording the communication. 16 

(c) (1) The term “confidential communication” includes any communication carried on in 17 
circumstances as may reasonably indicate that any party to the communication desires it to be 18 
confined to the parties thereto, but excludes a communication made in a public gathering or in 19 
any legislative, judicial, executive or administrative proceeding open to the public, or in any 20 
other circumstance in which the parties to the communication may reasonably expect that the 21 
communication may be overheard or recorded.  22 

(2) Along with sound- and symbol-based expressions, the term “communication” shall 23 
also encompass all actions except live acts of violence that are heard or seen by another person 24 
from a lawful vantage point. Any sound- or symbol-based expressions contemporaneously made 25 
with a live act of violence seen or heard by another person from a lawful vantage point shall not 26 
be considered a “confidential communication.” 27 

(d) Except as proof in an action or prosecution for violation of this section, no evidence 28 
obtained as a result of eavesdropping upon or recording a confidential communication in 29 
violation of this section shall be admissible in any judicial, administrative, legislative, or other 30 
proceeding. 31 

(e) This section does not apply (1) to any public utility engaged in the business of 32 
providing communications services and facilities, or to the officers, employees or agents thereof, 33 
where the acts otherwise prohibited by this section are for the purpose of construction, 34 
maintenance, conduct or operation of the services and facilities of the public utility, or (2) to the 35 
use of any instrument, equipment, facility, or service furnished and used pursuant to the tariffs of 36 
a public utility, or (3) to any telephonic communication system used for communication 37 
exclusively within a state, county, city and county, or city correctional facility. 38 

(f) This section does not apply to the use of hearing aids and similar devices, by persons 39 
afflicted with impaired hearing, for the purpose of overcoming the impairment to permit the 40 
hearing of sounds ordinarily audible to the human ear.41 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
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STATEMENT OF REASONS 
 
The Problem:  California courts are split on whether “communication,” in the prohibition on 
recording a “confidential communication” includes actions or just words and symbols. 
California’s Third District COA says it only includes communications through “sound or 
symbol.” (People v. Zuber, No. C032200, 2002 WL 169660, at *5 (2002); People v. Drennan, 84 
Cal. App. 4th 1349 (2000)). By contrast, California’s Fourth District states it includes all 
communications, regardless of form. (People v. Gibbons, 215 Cal. App. 3d 1204, (Ct. App. 
1989); People v. McCallister, No. E029538, 2002 WL 1724003, at *7 (2002).) 
 
The differing opinions make a huge difference. Under one interpretation, video recording 
without sound would be permitted unless they are communicating in sign language. Under the 
other interpretation, that would be prohibited regardless. In Zuber, the defendant secretly 
recorded his sex acts. The Third District upheld his conviction only because the recording 
included a separate conversation. In Drennan, the defendant hid a video camera to take periodic 
pictures for months, and then his conviction was overturned because it did not capture contents 
of “audible or symbol-based communications.” By contrast, in Gibbons, the defendant secretly 
recorded his sex acts, and the Fourth District upheld his conviction because “communication” is 
broader than “conversation” and includes conduct. In McCallister, the defendant hid a video 
camera with no sound in his wife’s bedroom, and his conviction was similarly upheld.  
 
Clarity is needed so people understand what is permitted and prohibited. When one COA 
upholds a conviction that the other would reverse, people lack the notice to comport their 
behavior within the law. The law should be clear that secretly recording actions in a confidential 
setting is just as prohibited as recording words and symbols, except live acts of violence when 
seen or heard from a lawful vantage point because people should not have a claim to privacy 
while committing violence. Given that a live act of violence legally and morally justifies using 
violence to defend oneself or others, it can certainly justify lesser actions, such as recording.    
 
The Solution: Recording actions in confidential settings, except acts of violence from a lawful 
vantage point, will be prohibited. That accomplishes three benefits: (1) it resolves the judicial 
split and clarifies that communications in a private setting, including actions, cannot be recorded. 
(2) It provides a safe harbor for those who record violence from anywhere that they are allowed 
to be. Smartphones with recording abilities are in everyday use and many people’s first instinct 
when seeing violence is to record. Not only should they not be prosecuted and punished, but they 
should have a sense of security that they cannot be. Just like body cameras on police officers, 
recordings can provide clarity of what exactly happened. (3) Those who commit violence will 
lose any ability to legally claim victimhood based on their action being recorded. The current 
civil remedy given to those recorded against the recorder (Penal Code § 637.2) will be 
unavailable to them.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 413 (2017). Resolutions 06-05-2017, 03-05-2018, and 03-06-2018.  
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AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 PMB 231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Ben Rudin  
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RESOLUTION LATE FILED 01-2019 
 
DIGEST 
Civil Code: Litigation Privilege 
Amends Civil Code section 47 to clarify that the litigation privilege is not an evidentiary 
privilege.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:  
No similar resolutions found.  
 
Reasons: 
This resolution amends Civil Code section 47 to clarify that the litigation privilege is not an 
evidentiary privilege. This resolution should be disapproved because striking a protected 
allegation from a complaint does not affect the evidentiary value of that same statement when the 
case reaches the trial stage for purposes of a Civil Code section 47 defense.     

Code of Civil Procedure section 47 creates the so-called “litigation privilege” as a defense and 
stands for the general proposition that statements made in the course of litigation are protected 
from subsequent litigation for defamation or other causes of action.  On the other hand, Code of 
Civil Procedure section 425.16 (the so-called “anti-SLAPP statute”) provides a procedure for 
filing at the outset of the case, a motion to strike a complaint that chills free speech rights.  (Code 
Civ. Proc., § 425.16, subd. (a).)   Included among the types speech covered by the anti-SLAPP 
statute are statements made in judicial proceedings (Code Civ. Proc., § 425.16, subd. (e)(1)), 
which are also included under Code of Civil Procedure section 47. 

Code of Civil Procedure section 425.16 has been the subject of a significant body of case law ever 
since it was enacted.  Baral v. Schnitt (2016) 1 Cal.5th 376, and Laker v Board of Trustees of the 
California State University (2019) 32 Cal.App.5th 745, are the latest in a long string of cases that 
struggle with the anti-SLAPP statute.   

Existing law on anti-SLAPP is clear that both the cause of action and any factual allegations 
regarding the protected speech are to be stricken.  “Allegations of protected activity supporting 
the stricken claim are eliminated from the complaint, unless they also support a distinct claim on 
which the plaintiff has shown a probability of prevailing.”  (Laker, supra, 32 Cal.App.5th at 768, 
citing Baral, supra, 1 Cal.5th at 396.)  But neither Baral nor Laker hold, as the resolution 
suggests, that that also means that those protected statements must also be excluded from 
evidence.  Instead, the underlying protected statements are stricken from the complaint at an early 
stage of litigation, as they should be when they trigger protected activity.  That is the purpose of 
the anti-SLAPP statute.  The probative value of an evidentiary statement that supports a distinct 
claim unrelated to protected activity, and survives an anti-SLAPP challenge, is admissible under 
both Baral and Laker, and their evidentiary value should still survive. 

 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 47 to read as follows: 
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§47 1 
A privileged publication or broadcast is one made: 2 

(a) In the proper discharge of an official duty. 3 
(b) In any (1) legislative proceeding, (2) judicial proceeding, (3) in any other official 4 

proceeding authorized by law, or (4) in the initiation or course of any other proceeding authorized 5 
by law and reviewable pursuant to Chapter 2 (commencing with Section 1084) of Title 1 of Part 3 6 
of the Code of Civil Procedure, except as follows: 7 

(1) An allegation or averment contained in any pleading or affidavit filed in an action for 8 
marital dissolution or legal separation made of or concerning a person by or against whom no 9 
affirmative relief is prayed in the action shall not be a privileged publication or broadcast as to the 10 
person making the allegation or averment within the meaning of this section unless the pleading is 11 
verified or affidavit sworn to, and is made without malice, by one having reasonable and probable 12 
cause for believing the truth of the allegation or averment and unless the allegation or averment is 13 
material and relevant to the issues in the action. 14 

(2) This subdivision does not make privileged any communication made in furtherance of 15 
an act of intentional destruction or alteration of physical evidence undertaken for the purpose of 16 
depriving a party to litigation of the use of that evidence, whether or not the content of the 17 
communication is the subject of a subsequent publication or broadcast which is privileged 18 
pursuant to this section. As used in this paragraph, “physical evidence” means evidence specified 19 
in Section 250 of the Evidence Code or evidence that is property of any type specified in Chapter 20 
14 (commencing with Section 2031.010) of Title 4 of Part 4 of the Code of Civil Procedure. 21 

(3) This subdivision does not make privileged any communication made in a judicial 22 
proceeding knowingly concealing the existence of an insurance policy or policies. 23 

(4) A recorded lis pendens is not a privileged publication unless it identifies an action 24 
previously filed with a court of competent jurisdiction which affects the title or right of possession 25 
of real property, as authorized or required by law. 26 

(c) In a communication, without malice, to a person interested therein, (1) by one who is 27 
also interested, or (2) by one who stands in such a relation to the person interested as to afford a 28 
reasonable ground for supposing the motive for the communication to be innocent, or (3) who is 29 
requested by the person interested to give the information. This subdivision applies to and 30 
includes a communication concerning the job performance or qualifications of an applicant for 31 
employment, based upon credible evidence, made without malice, by a current or former 32 
employer of the applicant to, and upon request of, one whom the employer reasonably believes is 33 
a prospective employer of the applicant. This subdivision applies to and includes a complaint of 34 
sexual harassment by an employee, without malice, to an employer based upon credible evidence 35 
and communications between the employer and interested persons, without malice, regarding a 36 
complaint of sexual harassment. This subdivision authorizes a current or former employer, or the 37 
employer’s agent, to answer, without malice, whether or not the employer would rehire a current 38 
or former employee and whether the decision to not rehire is based upon the employer’s 39 
determination that the former employee engaged in sexual harassment. This subdivision shall not 40 
apply to a communication concerning the speech or activities of an applicant for employment if 41 
the speech or activities are constitutionally protected, or otherwise protected by Section 527.3 of 42 
the Code of Civil Procedure or any other provision of law. 43 

(d) (1) By a fair and true report in, or a communication to, a public journal, of (A) a 44 
judicial, (B) legislative, or (C) other public official proceeding, or (D) of anything said in the 45 
course thereof, or (E) of a verified charge or complaint made by any person to a public official, 46 
upon which complaint a warrant has been issued. 47 

(2) Nothing in paragraph (1) shall make privileged any communication to a public journal 48 
that does any of the following: 49 

(A) Violates Rule 5-120 of the State Bar Rules of Professional Conduct. 50 
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(B) Breaches a court order. 51 
(C) Violates any requirement of confidentiality imposed by law. 52 
(e) By a fair and true report of (1) the proceedings of a public meeting, if the meeting was 53 

lawfully convened for a lawful purpose and open to the public, or (2) the publication of the matter 54 
complained of was for the public benefit. 55 

(f) The privilege created by this section shall not bar admission into evidence of the 56 
privileged publication or broadcast.  57 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of San Francisco 
 
STATE MENT OF REASONS 
 
The Problem:  CCP 425.16(b) provides that "A cause of action against a person arising from any 
act of that person in furtherance of the person’s right of petition or free speech under the United 
States Constitution or the California Constitution in connection with a public issue shall be 
subject to a special motion to strike, unless the court determines that the plaintiff has established 
that there is a probability that the plaintiff will prevail on the claim." (Emphasis added.)  
 
Per the code, a SLAPP motion can strike a claim and a cause of action. However, Baral v Schnitt 
(2016) 1 Cal.5th 376, extends CCP 425.16(b) to provide that if the non-moving party loses the 
SLAPP motion, "the claim and its corresponding allegations must be stricken." Baral 
(Emphasis added).   
 
Baral's holding appears to confuse the absolute privilege from liability for statements made in 
proceedings in Civil Code section 47, subdivision (b)(3) with an evidentiary privilege that 
excludes facts from evidence.  CCP425.16 authorizes a court to strike the claim / cause of action 
under where the liability is premised on privileged speech. But Baral's further step to strike the 
factual allegations is a step too far. 
 
Baral lends itself to citation to support the exclusion of allegations from evidence if the 
allegations arise from statements made in a proceeding. On February 28, 2019, the Court of 
Appeal filed  Laker v Board of Trustees of the California State University (H044836). Laker 
builds on this confusion. The Laker Court stated: "Turning to the merits of this aspect of Laker’s 
retaliation claim, we conclude that the statements supporting this allegation are inadmissible 
under the absolute litigation privilege. We therefore strike the defamation allegation from 
Laker’s retaliation cause of action." (Emphasis added.) Thus, rather than simply immunize the 
defendant from liability, the litigation privilege is incorrectly used to strike statements from 
evidence.  
 
I have dealt with this confusion from opposing counsel whose client made admissions on the 
record. I cited those admissions to show liability. Opposing counsel brought a motion to strike the 
admissions, claiming that those statements were absolutely privileged because of the statements 
were made in a proceeding. This is a clearly wrong application of the law, but the jurisprudence is 
building that might support the misuse of the litigation privilege.  
When Perry Mason got the witness to admit guilt on the stand, the admission was NOT stricken 
from the record because of an absolute privilege for statements made in litigation.  
Nor should they be. This confusion calls for clarification. 
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The Solution:  The proposed amendment to Civil Code section 47 would clarify that the litigation 
privilege which immunizes the speaker from liability does not bar the statement's admission into 
evidence. Where the statement is competent, relevant, and not barred by a substantive rule, the 
statement should be admissible into evidence. This amendment achieves that goal.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Alicia M. Gamez, 220 Montgomery Street, 
Suite 1200, San Francisco, CA 94104, 415-341-8143, alicia@gamezlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Alicia M. Gámez 
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