RESOLUTION 01-01-2018
DIGEST
Revenue and Taxation: Exclusion of Teacher’s Housing Allowance from Gross Income
Adds Revenue and Taxation Code section 17131.3 to provide that the “gross income” for a
public school teacher shall not include the housing allowance paid to the teacher.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE WITH RECOMMENDED AMENDMENTS
History:
No similar resolutions found.
Reasons:
This resolution adds Revenue and Taxation Code section 17131.3 to provide that the “gross
income” for a public school teacher shall not include the housing allowance paid to the teacher.
This resolution should be approved in principle with recommended amendments because it will
provide a means to recruit qualified teachers to areas with high housing costs.
The purpose of Revenue and Taxation Code section 17131.3 is to provide an incentive to public
school teachers to accept employment in school districts with high housing costs, which are often
communities consisting of a higher percentage of students of color. The high cost of housing
often is an impediment for such school districts in attracting and retaining qualified teachers.
This amendment would allow a public school teacher to exclude a housing allowance from
“gross income” for purposes of reducing the income tax burden of qualified teachers in school
districts that offer housing allowances to teachers.
The resolution proposes to add Section 17131.3 to the Revenue and Taxation Code. However,
this numerical section already exists in the Code. The resolution should be amended to add a
different code section that is not already in use.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Revenue and Taxation Code section 17131.3 to read as follows:
1
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§17131.3
In the case of a full-time, accredited teacher at a public primary or secondary educational
institution, gross income does not include:
(1) the rental value of a home furnished to the teacher as part of her or his compensation;
or
(2) the housing allowance paid to the teacher as part of her or his compensation, to the
extent used by the teacher to rent or provide a home and to the extent such allowance does not
exceed the fair rental value of the home, including furnishings and appurtenances such as a
garage, plus the cost of utilities.
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The school district shall provide each teacher with an annual written notice stating the
housing allowance, which shall be a good faith estimate based upon the fair rental value of the
home, including furnishings and appurtenances such as a garage, plus the cost of utilities.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Contra Costa County Bar Association
STATEMENT OF REASONS
The Problem: California is facing a critical shortage of qualified public school teachers,
particularly in high-needs fields such as math and science. A 2016 survey of over 200 California
school districts revealed that three out of four districts reported having a shortage of qualified
teachers and that this shortage has gotten worse in the preceding two years. Districts reported
having to hire untrained teachers and substitutes, assign teachers out of field, cancel courses, and
increase class sizes. They also report efforts to respond to shortages with a variety of policies to
strengthen teacher preparation partnerships and pathways into the district, increase
compensation, improve hiring and management, and enhance working conditions. In urban
districts, which often have a higher percentage of students of color, the high cost of living was
one of the most frequently cited problems in engaging and retaining qualified teachers.
The Solution: This resolution reduces the income tax on public school teachers by excluding
from gross income either the value of housing furnished by the school district or the rental
allowance, which shall be based upon the fair rental value of the home, including furnishings and
appurtenances such as a garage, plus the cost of utilities. In areas with a high cost of living, the
amount excluded from income will be higher, enabling public school teachers to live in the
communities in which they work.
IMPACT STATEMENT
The resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Margaret J. Grover, Wendel Rosen Black &
Dean, LLP, 1111 Broadway, 24th Floor, Oakland, California 94607, (510) 834-6000,
mgrover@wendel.com.
RESPONSIBLE FLOOR DELEGATE: Margaret J. Grover
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RESOLUTION 01-02-2018
DIGEST
Revenue and Taxation: Sole Proprietorship Deductions
Amends Revenue and Taxation Code section 17201 to allow a sole proprietor in the marijuana
business to deduct operating expenses.
RESOLUTIONS COMMITTEE RECOMMENDATION:
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Revenue and Taxation Code section 17201 to allow a sole proprietor in
the marijuana business to deduct operating expenses. This resolution should be approved in
principle because it would allow sole proprietorships in the marijuana/cannabis industry to be
able to deduct operating expenses, as is already allowed for a corporation but not a sole
proprietorship.
Revenue and Taxation Code section 17201, subdivision (c), expressly provides that “Part IX of
Subchapter B of Chapter 1 of Subtitle A of the Internal Revenue Code” applies to personal
income tax for determining what items are not deductible. Included in that part of Part IX of the
Internal Revenue Code (IRC) is section 280E. That section provides that no deduction or credit
shall be allowed for any amount paid or incurred for any trade or business that consists of
trafficking in “controlled substances” which is prohibited by federal law. Section 280E further
defines “controlled substances” as substances “within the meaning of schedule I and II of the
Controlled Substances Act.” Marijuana is a controlled substance prohibited by Federal law. (21
U.S.C. § 812, subd. (c).) Therefore, an individual cannot deduct operating expenses related to
their marijuana business.
However, Revenue and Taxation Code section 24343, governing deductions for corporations,
provides that “Section 162 of the Internal Revenue Code” applies. IRC section 162 lists “the
ordinary and necessary expenses paid or incurred during the taxable year in carrying on a trade
or business” which are included as allowed deductions. Revenue and Taxation Code section
24343 does not reference IRC section 280E and IRC section 162 does not list controlled
substances as items which are not deductible. Consequently, under California law, a corporation
may deduct operating expenses related to its marijuana business.
Since it is legal to operate a marijuana business in California as an entity or an individual, both
types of business owners should be treated equally with regards to authorized business
deductions. The resolution corrects an undue disparity in such treatment. However, because
IRC section 280E is not limited to marijuana/cannabis, and refers to all controlled substances,
including IRC section 280E in its entirety could have the unintended consequence of allowing
deductions for an individual’s illegal drug business in California as well.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Revenue and Taxation Code section 17201 as follows:
1
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§ 17201
(a) Part VI of Subchapter B of Chapter 1 of Subtitle A of the Internal Revenue
Code, relating to itemized deductions for individuals and corporations, shall apply, except as
otherwise provided.
(b) Part VII of Subchapter B of Chapter 1 of Subtitle A of the Internal Revenue
Code, relating to additional itemized deductions for individuals, shall apply, except as otherwise
provided.
(c) Part IX of Subchapter B of Chapter 1 of Subtitle A of the Internal Revenue
Code, relating to items not deductible, shall apply, except as otherwise provided. Internal
Revenue Code Section 280E is specifically excluded.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Contra Costa County Bar Association
STATEMENT OF REASONS
The Problem: Existing law allows a cannabis or marijuana business that is a corporation to
deduct non-operating expenses because California corporate law does not conform to Internal
Revenue Code (IRC) Section 280E. California Revenue and Tax Code (CRTC) § 17201,
however, conforms to IRC §280E. Under current law, a corporation in the marijuana/cannabis
industry can deduct operating expenses, but sole proprietorships cannot.
The Solution: This resolution would make the treatment of corporations and sole proprietorships
equal with respect to being able to deduct operating expenses.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Christina Weed, Weed Law, PC, 1655 N.
Main Street, Suite 240, Walnut Creek, CA 94596, Phone: (925) 390-3270,
cweed@weedlawpc.com.
RESPONSIBLE FLOOR DELEGATE: Christina Weed
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RESOLUTION 01-03-2018
DIGEST
Sales Tax: Exemption for Used Clothing
Amends Revenue and Taxation Code section 6363.3 and adds section 6363.9 to provide that
used clothing is not subject to sales tax.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Revenue and Taxation Code section 6363.3 and adds section 6363.9 to
provide that used clothing is not subject to sales tax. This resolution should be disapproved
because there is no reason to carve out an exemption for clothing from the collection of sales tax
on used goods.
Under current law, used clothing, household items, and other retail merchandise are exempt from
sales tax only when sold by thrift stores run by nonprofit organizations that use at least
75 percent of their net income to fund medical, hospice, or social services to chronically ill
individuals. The resolution would make the sales tax exemption for used clothing available to all
consumers and retailers. The purported reason for this exemption is that all people need clothing
and placing a sales tax on such items disproportionately burdens the poor. However, there is a
vast difference between a person spending five dollars on a used shirt at a for-profit thrift store
and one paying fifty dollars on a vintage skirt at a Melrose Avenue consignment shop. If a
person truly cannot afford to pay sales tax, they need only go to a store that meets the criteria for
the existing exemption.
Sales tax is a significant source of income for the state and may provide up to 45 percent of a
local government's revenue. It is the second-largest revenue source for the State's General Fund
(after personal income tax). These monies are used in part to provide service for the
economically disadvantaged. The proponent has provided insufficient justification for creating a
broad exemption for used clothing alone.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Revenue and Taxation Code section 6363.3 and add section 6363.9 to read
as follows:
1
2
3
4

§ 6363.3
(a) There are exempted from the taxes imposed by this part, the gross receipts
from the sale in this state of, and the storage, use, or other consumption in this state of,
used pieces of clothing, household items, or other retail items sold by thrift stores
01-03-2018 Page 1 of 3

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

operated by a nonprofit organization if the purpose of that thrift store is to obtain revenue
for the funding of medical, hospice, or social services to chronically ill individuals, and at
least 75 percent of the net income derived from operations of the thrift store are actually
expended for the purpose of providing medical, hospice, or social services to the
chronically ill.
(b) For purposes of this section, “nonprofit organization” means an organization
that provides medical, hospice, or social services to individuals with a chronic, lifethreatening illness, as defined in subdivision (c) of Section 1568.01 of the Health and
Safety Code, and is exempt from taxation under Section 23701d.
(c) This section shall remain in effect only until January 1, 2019, and as of that
date is repealed.
§ 6363.9
(a) There are exempted from the taxes imposed by this part the gross receipts
from the sale of, and the storage, use, or other consumption in this state of, used clothing.
(b) For purposes of this section, the following definitions shall apply:
(1) “Clothing” means all human wearing apparel suitable for general use.
(2) “Used” means either of the following
(A) When originally bought in California, clothing in which the taxes imposed by
this part have been previously paid.
(B) When originally bought outside of California, clothing that has been bought
as a consumer good.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: Clothing is a necessity for all humans outside their home, and often even inside the
home. The sales tax is a regressive tax, affecting people in greater proportions the less income
they have. The reason is richer people tend to invest more of their income, while the poor and
middle class spend most of their income. The disproportionate tax burden is especially true with
a necessity like clothing, because people cannot opt-out of buying it. Right now, the only time
buying used clothing is exempt from the sales tax is if sold at a thrift store operated by a
nonprofit organization (particularly Goodwill Industries).
The Solution: This resolution gets rid of the special exemption for Goodwill and exempts all
used clothing form the sales tax regardless where it is sold. Everyone, including Goodwill will be
able to sell used clothing free of a sales tax. By exempting all used clothing from the sales tax,
this resolution eases the tax burden for people when buying the clothing they need. People who
can afford the luxury of new clothing will still be paying the tax.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
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CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste.
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com.
RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 01-04-2018
DIGEST
Medical Marijuana: Tax Exemption for Retail Sales of Cannabis for Medicinal Use
Amends Revenue and Taxation Code section 34011 to create a tax exemption for retail sales of
cannabis to persons who have an attending physician’s recommendation for medicinal use.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Revenue and Taxation Code section 34011 to create a tax exemption for
retail sales of cannabis to persons who have an attending physician’s recommendation for
medicinal use. This resolution should be disapproved because it would allow cannabis users to
avoid the sales and use taxes that are imposed on cannabis sales by obtaining a simple
recommendation from a friendly physician.
Before recreational use of cannabis became lawful, individuals could establish their right to
obtain and use medical cannabis either through a written recommendation from an attending
physician or through a State identification card. (Health & Saf. Code, §§ 11362.5, 11362.71, eff.
January 1, 2004 through June 26, 2017.) Under current law, medical cannabis users can still use
either a State identification card or a physician’s written recommendation to demonstrate the
right to use medical cannabis. However, when recreational cannabis use became lawful, a 15%
sales and use tax was imposed. (Health & Saf. Code, § 34011, subd. (a).) Current law exempts
medicinal cannabis users only if the patient has a valid State identification card establishing her
or his right to use medical cannabis. (Health & Saf. Code, § 34011, subd. (f).) The State
identification card provides a consistent way for cannabis sellers to identify those patients who
are exempt from sales and use taxes.
In contrast, a physician’s recommendation may be a handwritten slip of paper, which need not be
dated and which could be easily forged and difficult to verify. The difficulty of verifying a
physician’s recommendation may well encourage some recreational cannabis users to create a
false document to avoid the sales and use taxes.
The cost of obtaining a state identification card is not a significant barrier. Because these
identification cards are issued by the county health departments or their designees, the prices
vary from county to county. However, Health and Safety Code section 11362.775 caps the fee at
$100, requires counties to give a 50% discount to Medi-Cal beneficiaries, and to waive fees for
indigent persons. To obtain a medical cannabis card, patients must submit the state application
form to their county health department, together with (1) a government-issued photo
identification card; (2) proof of county residence, such as a rent/mortgage receipt, utility bill, or
motor vehicle registration; (3) written documentation from the applicant’s doctor recommending
the use of medical cannabis; and, (4) the application fee.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Revenue and Taxation Code section 34011 to read as follows:
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§ 34011
(a) (1) Effective January 1, 2018, a cannabis excise tax shall be imposed upon purchasers
of cannabis or cannabis products sold in this state at the rate of 15 percent of the average market
price of any retail sale by a cannabis retailer. A purchaser’s liability for the cannabis excise tax is
not extinguished until the cannabis excise tax has been paid to this state except that an invoice,
receipt, or other document from a cannabis retailer given to the purchaser pursuant to this
subdivision is sufficient to relieve the purchaser from further liability for the tax to which the
invoice, receipt, or other document refers.
(2) Each cannabis retailer shall provide a purchaser with an invoice, receipt, or other
document that includes a statement that reads: “The cannabis excise taxes are included in the
total amount of this invoice.”
(3) The department may prescribe other means to display the cannabis excise tax on an
invoice, receipt, or other document from a cannabis retailer given to the purchaser.
(b) (1) A distributor in an arm’s length transaction shall collect the cannabis excise tax
from the cannabis retailer on or before 90 days after the sale or transfer of cannabis or cannabis
product to the cannabis retailer. A distributor in a non arm’s length transaction shall collect the
cannabis excise tax from the cannabis retailer on or before 90 days after the sale or transfer of
cannabis or cannabis product to the cannabis retailer, or at the time of retail sale by the cannabis
retailer, whichever is earlier. A distributor shall report and remit the cannabis excise tax to the
department pursuant to Section 34015. A cannabis retailer shall be responsible for collecting the
cannabis excise tax from the purchaser and remitting the cannabis excise tax to the distributor in
accordance with rules and procedures established under law and any regulations adopted by the
department.
(2) A distributor shall provide an invoice, receipt, or other similar document to the
cannabis retailer that identifies the licensee receiving the product, the distributor from which the
product originates, including the associated unique identifier, the amount of cannabis excise tax,
and any other information deemed necessary by the department. The department may authorize
other forms of documentation under this paragraph.
(c) The excise tax imposed by this section shall be in addition to the sales and use tax
imposed by the state and local governments.
(d) Gross receipts from the sale of cannabis or cannabis products for purposes of
assessing the sales and use tax under Part 1 (commencing with Section 6001) shall include the
tax levied pursuant to this section.
(e) Cannabis or cannabis products shall not be sold to a purchaser unless the excise tax
required by law has been paid by the purchaser at the time of sale.
(f) The sales and use taxes imposed by Part 1 (commencing with Section 6001) shall not
apply to retail sales of medicinal cannabis, medicinal cannabis concentrate, edible medicinal
cannabis products, or topical cannabis as those terms are defined in Division 10 (commencing
with Section 26000) of the Business and Professions Code when a qualified patient or primary
caregiver for a qualified patient provides an attending physician’s recommendation as defined in
Section 11362.7 of the Health and Safety Code or his or her card issued under Section 11362.71
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of the Health and Safety Code and a valid government-issued identification card.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bay Area Lawyers for Individual Freedom
STATEMENT OF REASONS
The Problem: The advent of legal, regulated, recreational marijuana is a financial boon for
California, as well as a reducing incarceration for nonviolent crimes. While a 15% sales and use
tax to those purchasing marijuana for recreational purposes seems appropriate, that same tax has
placed an undue financial burden for those purchasing marijuana for medicinal use. The current
exception to the sales and use tax applies only to those carrying a card issued under Section
11362.71 of the Health and Safety Code. That card is regulated on a county basis and can cost
upwards of $150 a year. Essentially, a patient would have to spend out of pocket $1000 for their
card to pay for itself. The current law, disproportionally affects people of color and those of low
to moderate incomes that heretofore had been able to acquire their medicinal marijuana with a
prescription from a medical doctor and while paying only local sales tax.
The Solution: This resolution simply restores the ability of those with medical marijuana
prescriptions to be treated as they were prior to legalization of marijuana for recreational use. By
adding “an attending physician’s recommendation” patients will be exempt from the sales and
use tax, without having to spend needless amounts of time and energy obtaining an ID card.
This resolution does not change the requirements upon attending physicians in their issuance of
medical marijuana recommendations. This resolution will reduce the financial and physical
barriers to access, and returns medical marijuana patients to same position they were in prior to
the passage of recreational marijuana.
IMPACT STATEMENT
The resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Michael Wolchansky, 2370 Market Street,
Suite 180, San Francisco, CA, 94114; 415.404.7971; Michael@Wolchanskylaw.com
RESPONSIBLE FLOOR DELEGATE: Michael Wolchansky
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RESOLUTION 01-05-2018
DIGEST
Corporations: Authorization for Conversion into a Foreign Entity
Amends Corporations Code sections 1150, 1151, 1152 and 1155 to authorize a California
corporation to convert into an entity under the laws of another state.
RESOLUTIONS COMMITTEE RECOMMENDATION:
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Corporations Code sections 1150, 1151, 1152 and 1155 to authorize a
California corporation to convert into an entity under the laws of another state. This resolution
should be disapproved because California does not have authority or jurisdiction to authorize the
formation of a corporation in another state.
California law authorizes business entities, such as limited liability companies (“LLC”), to
convert to a foreign entity. But such conversions require that the individual members or
managers who make up the LLC, or partners and general partners, who make up a partnership or
limited partnership, sign the necessary documents. (Corp. Code, §§ 17710.06, subd. (b),
17702.07, subd. (c), 15911.06, subd. (b), and 15902.08, subd. (b).) In other words, the
individuals who make up those business entities in California, and have some level of liability
for those entities, have all agreed to convert to a foreign business entity. This gives a foreign
jurisdiction confidence that there is someone who is responsible for that business’s conduct.
Corporations, on the other hand, are separate entities whose liability and existence is distinct
from its shareholders, and whose ownership can be readily transferred. As such, unlike
individuals, or businesses made up of individuals, a corporation can only exist in a state if the
laws of the state authorize it to do so. Therefore, a foreign corporation that wants to move to and
convert into a California corporation, must comply with strict requirements proving it is in
compliance with the laws under which it was organized, that the required majority of its
shareholders approve the conversion, and that it has a plan of conversion. (Corp. Code, § 1157.)
While California can control its own requirements for approving the conversion of a foreign
corporation to a California corporation, it cannot unilaterally determine the requirements for
another state and unilaterally authorize a California corporation to become a foreign corporation.
Whether another state is willing to accept a California corporation within its borders rests solely
with that other state and its corporate requirements. Authorizing California to convert one of its
corporations into a foreign corporation of another state would infringe on the authority of that
sovereign state. If a California corporation wants to move to a different state, it must comply
with the laws and corporate formation requirements of that other state.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Corporations Code sections 1150, 1151, 1152 and 1155 to read as follows:
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§ 1150
For purposes of this chapter, the following definitions shall apply:
(a) “Converted corporation” means a corporation that results from a conversion of an
other business entity or a foreign other business entity or a foreign corporation pursuant to
Section 1157.
(b) “Converted entity” means a domestic other business entity that results from a
conversion of a corporation under this chapter.
(c) “Converting corporation” means a corporation that converts into a domestic other
business entity or foreign corporation or a foreign other business entity pursuant to this chapter.
(d) “Converting entity” means an other business entity or a foreign other business entity
or foreign corporation that converts into a corporation pursuant to Section 1157.
(e) “Domestic other business entity” has the meaning provided in Section 167.7.
(f) “Foreign other business entity” has the meaning provided in Section 171.07.
(g) “Other business entity” has the meaning provided in Section 174.5.
§ 1151
(a) A corporation may be converted into a domestic other business entity, including, but
not limited to, a limited liability company or a partnership, or a foreign corporation or a foreign
other business entity pursuant to this chapter if, pursuant to the proposed conversion, (1) each
share of the same class or series of the converting corporation shall, unless all the shareholders of
the class or series consent, be treated equally with respect to any cash, rights, securities, or other
property to be received by, or any obligations or restrictions to be imposed on, the holder of that
share, and (2) nonredeemable common shares of the converting corporation shall be converted
only into nonredeemable equity securities of the converted entity unless all of the shareholders of
the class consent; provided, however, that clause (1) shall not restrict the ability of the
shareholders of a converting corporation to appoint one or more managers, if the converted entity
is a limited liability company, or one or more general partners, if the converted entity is a limited
partnership, in the plan of conversion or in the converted entity’s governing documents.
(b) Notwithstanding this section, the conversion of a corporation into a domestic other
business entity or a foreign other business entity, including, but not limited to, a limited liability
company or a partnership, may be effected only if both of the following conditions are complied
with:
(1) The law under which the converted entity will exist expressly permits the formation
of that entity pursuant to a conversion.
(2) The corporation complies with any and all other requirements of any other law that
applies to conversion to the converted entity.
§ 1152
(a) A corporation that desires to convert to a domestic other business entity or a foreign
other business entity shall approve a plan of conversion. The plan of conversion shall state all of
the following:
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(1) The terms and conditions of the conversion.
(2) The jurisdiction of the organization of the converted entity and of the converting
corporation and the name of the converted entity after conversion.
(3) The manner of converting the shares of each of the shareholders of the converting
corporation into securities of, or interests in, the converted entity.
(4) The provisions of the governing documents for the converted entity, including the
partnership agreement or limited liability company articles of organization and operating
agreement, to which the holders of interests in the converted entity are to be bound.
(5) Any other details or provisions that are required by the laws under which the
converted entity is organized, or that are desired by the converting corporation.
(b) The plan of conversion shall be approved by the board of the converting corporation
(Section 151), and the principal terms of the plan of the conversion shall be approved by the
outstanding shares (Section 152) of each class of the converting corporation. The approval of the
outstanding shares may be given before or after approval by the board. Notwithstanding the
foregoing, if a converting corporation is a close corporation, the conversion shall be approved by
the affirmative vote of at least two-thirds of each class, or a greater vote if required in the
articles, of outstanding shares (Section 152) of that converting corporation; provided, however,
that the articles may provide for a lesser vote, but not less than a majority of the outstanding
shares of each class.
(c) If the corporation is converting into a general or limited partnership or into a limited
liability company, then in addition to the approval of the shareholders set forth in subdivision
(b), the plan of conversion shall be approved by each shareholder who will become a general
partner or manager, as applicable, of the converted entity pursuant to the plan of conversion
unless the shareholders have dissenters’ rights pursuant to Section 1159 and Chapter 13
(commencing with Section 1300).
(d) Upon the effectiveness of the conversion, all shareholders of the converting
corporation, except those that exercise dissenters’ rights as provided in Section 1159 and Chapter
13 (commencing with Section 1300), shall be deemed parties to any agreement or agreements
constituting the governing documents for the converted entity adopted as part of the plan of
conversion, irrespective of whether or not a shareholder has executed the plan of conversion or
those governing documents for the converted entity. Any adoption of governing documents made
pursuant thereto shall be effective at the effective time or date of the conversion.
(e) Notwithstanding its prior approval by the board and the outstanding shares or either of
them, a plan of conversion may be amended before the conversion takes effect if the amendment
is approved by the board and, if it changes any of the principal terms of the plan of conversion,
by the shareholders of the converting corporation in the same manner and to the same extent as
was required for approval of the original plan of conversion.
(f) A plan of conversion may be abandoned by the board of a converting corporation, or
by the shareholders of a converting corporation if the abandonment is approved by the
outstanding shares, in each case in the same manner as required for approval of the plan of
conversion, subject to the contractual rights of third parties, at any time before the conversion is
effective.
(g) The converted entity shall keep the plan of conversion at (1) the principal place of
business of the converted entity if the converted entity is a domestic partnership or (2) at the
office at which records are to be kept under Section 15901.11 if the converted entity is a
domestic limited partnership or at the office at which records are to be kept under Section
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17701.13 if the converted entity is a domestic limited liability company. Upon the request of a
shareholder of a converting corporation, the authorized person on behalf of the converted entity
shall promptly deliver to the shareholder, at the expense of the converted entity, a copy of the
plan of conversion. A waiver by a shareholder of the rights provided in this subdivision shall be
unenforceable.
§ 1155
(a) To convert a corporation:
(1) If the corporation is converting into a domestic limited partnership, a statement of
conversion shall be completed on the certificate of limited partnership for the converted entity.
(2) If the corporation is converting into a domestic partnership, a statement of conversion
shall be completed on the statement of partnership authority for the converted entity, or if no
statement of partnership authority is filed then a certificate of conversion shall be filed
separately.
(3) If the corporation is converting into a domestic limited liability company, a statement
of conversion shall be completed on the articles of organization for the converted entity.
(4) If the corporation is converting into a foreign corporation or foreign other business
entity, a certificate of conversion shall be filed with the Secretary of State.
(b) Any statement or certificate of conversion of a converting corporation shall be
executed and acknowledged by those officers of the converting corporation as would be required
to sign an officers’ certificate (Section 173), and shall set forth all of the following:
(1) The name of the converting corporation and the Secretary of State’s file number of
the converting corporation.
(2) A statement of the total number of outstanding shares of each class entitled to vote on
the conversion, that the principal terms of the plan of conversion were approved by a vote of the
number of shares of each class which equaled or exceeded the vote required under Section 1152,
specifying each class entitled to vote and the percentage vote required of each class.
(3) The name, form, and jurisdiction of organization of the converted entity.
(4) The name, mailing address, and street address of the converted entity’s agent for
service of process. If a corporation qualified under Section 1505 is designated as the agent, no
address for it shall be set forth.
(c) For the purposes of this chapter, the certificate of conversion shall be on a form
prescribed by the Secretary of State.
(d) The filing with the Secretary of State of a statement of conversion on an
organizational document or a certificate of conversion as set forth in subdivision (a) shall have
the effect of the filing of a certificate of dissolution by the converting corporation and no
converting corporation that has made the filing is required to file a certificate of election under
Section 1901 or a certificate of dissolution under Section 1905 as a result of that conversion.
(e) Upon the effectiveness of a conversion pursuant to this chapter, a converted entity that
is a domestic partnership, domestic limited partnership, or domestic limited liability company
shall be deemed to have assumed the liability of the converting corporation (1) to prepare and
file or cause to be prepared and filed all tax and information returns otherwise required of the
converting corporation under the Corporation Tax Law (Part 11 (commencing with Section
23001) of Division 2 of the Revenue and Taxation Code) and (2) to pay any tax liability
determined to be due pursuant to that law.
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(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
The Problem: A California corporation is allowed to convert to any other domestic (California)
entity. California law authorizes other business entities, such as LLCs, to convert to a foreign
entity, and also allows foreign entities, including corporations, to convert to a California
corporation. However, existing California law does not allow for a California corporation to
convert to a corporation of another state. This becomes problematic when the corporation and all
of its operations move out of state and no longer have any connection with California.
The Solution: Right now, for a California corporation to convert to a foreign corporation, it has
to convert to a California LLC, convert the California LLC to either a foreign LLC or a foreign
corporation (depending on the laws of the other state). This is ridiculous to have to take several
extra steps to convert the California entity to a foreign corporation. There is no rational policy
reason behind this because it is not stopping corporations from leaving California. This
resolution would allow California corporations to convert to a foreign corporation or other
business entity.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Melissa L. Bustarde, Mayfield Bustarde,
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090,
bustarde@mayfieldbustarde.com
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde
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RESOLUTION 01-06-2018
DIGEST
Limited Liability Corporations: Certificate of Cancellation Does Not Abate Lawsuits
Amends Corporations Code section 17707.08 to clarify that a cancelled limited liability company
retains the power to sue and be sued while winding up.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Corporation Code section 17707.08 to clarify that a cancelled limited
liability company retains the power to sue and be sued while winding up. This resolution should
be approved in principle because it would make clear a limited liability company still has the
power to sue and be sued notwithstanding the filing of a certificate of cancellation or
proceedings for its wind-up and dissolution.
Subdivision (a) of Corporations Code section 17707.06 states that a limited liability Company
(LLC) can continue to exist for the purpose of winding-up its affairs, prosecuting and defending
actions to collect and discharge its obligations and to collect, dispose and divide-up its assets
after the filing of a certificate of cancellation. Subdivision (b) further confirms that no action or
proceeding to which an LLC is a party abates by reason of the filing of a certificate of
cancellation or proceedings for winding up and dissolution. Further, subdivision (d) expressly
provides that an LLC can wind up its affairs after cancellation.
However, subdivision (c) of section 17707.08 provides that once the certificate of cancellation is
filed, the powers, rights and privileges of the LLC cease. With this language, California federal
district courts have interpreted section 17707.08 to mean that an LLC cannot file or defend a
lawsuit after cancellation. (See Hullinger v. Anand (C.D. Cal. Dec. 22, 2015) 2015 U.S. Dist.
LEXIS 187188, 2015 WL 11072169, at *9; Mirshafiei v. Legal Recovery Law Offices, Inc. (C.D.
Cal. Oct. 5, 2016) 2016 U.S. Dist. LEXIS 143625, at *20; Best Tire & Serv. Ctrs., LLC v.
Goodyear Tire & Rubber Co. (C.D. Cal. Feb. 14, 2017) 2017 U.S. Dist. LEXIS 39743, 2017 WL
1017642, at *8-9.) Since these federal decisions show that there is confusion over what powers
and rights an LLC has while it is winding up, adding a cross-reference between Corporations
Code sections 17707.08 and 17707.06 will eliminate any conflict or ambiguity, and will make
clear that after cancellation, the LLC still retains power to sue and defend itself in court.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Corporations Code section 17707.08 to read as follows:
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§ 17707.08
(a) (1) The managers shall sign and cause to be filed in the office of, and on a form
prescribed by, the Secretary of State, a certificate of dissolution upon the dissolution of the
limited liability company pursuant to Article 7 (commencing with Section 17707.01), unless the
event causing the dissolution is that specified in subdivision (c) of Section 17707.01, in which
case the persons conducting the winding up of the limited liability company’s affairs pursuant to
Section 17707.04 shall have the obligation to sign and cause to be filed the certificate of
dissolution.
(2) The certificate of dissolution shall set forth all of the following:
(A) The name of the limited liability company and the Secretary of State’s file number.
(B) Any other information the persons filing the certificate of dissolution determine to
include.
(C) The event listed in Section 17707.01 causing dissolution.
(3) If a dissolution pursuant to subdivision (b) of Section 17707.01 is made by the vote of
all of the members and a statement to that effect is added to the certificate of cancellation of
articles of organization pursuant to subdivision (b), the separate filing of a certificate of
dissolution pursuant to this subdivision is not required.
(b) (1) The managers shall sign and cause to be filed in the office of, and on a form
prescribed by, the Secretary of State, a certificate of cancellation of articles of organization upon
the completion of the winding up of the affairs of the limited liability company pursuant to
Section 17707.06, unless the event causing the dissolution is that specified in subdivision (c) of
Section 17707.01, in that case the persons conducting the winding up of the limited liability
company’s affairs pursuant to Section 17707.04 shall have the obligation to sign and cause to be
filed the certificate of cancellation of articles of organization.
(2) The certificate of cancellation of articles of organization shall set forth all of the
following:
(A) The name of the limited liability company and the Secretary of State’s file number.
(B) That a final franchise tax return, as described by Section 23332 of the Revenue and
Taxation Code, or a final annual tax return, as described by Section 17947 of the Revenue and
Taxation Code, has been or will be filed with the Franchise Tax Board, as required under Part
10.2 (commencing with Section 18401) of Division 2 of the Revenue and Taxation Code.
(C) That upon the filing of the certificate of cancellation, the limited liability company
shall be canceled and its powers, rights, and privileges shall cease.
(D) Any other information the persons filing the certificate of cancellation of articles of
organization determine to include.
(3) The Secretary of State shall notify the Franchise Tax Board of the filing.
(c) Except as provided in Section 17707.06, upon Upon filing a certificate of cancellation
pursuant to subdivision (b), a limited liability company shall be canceled and its powers, rights,
and privileges shall cease.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
The Problem: Corporations Code section 17707.06 allows an LLC that has filed a certificate of
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cancellation to continue to exist for the purpose of winding up its affairs, including prosecuting
and defending actions by or against it. However, Section 17707.08(c) provides that once the
certificate of cancellation is filed, all of the LLC’s powers, rights and privileges cease. Federal
case law has interpreted Section 17707.08 to mean that an LLC cannot file suit after cancellation,
but this conflicts with the clear language in Section 17707.06(a). There are no published state
cases on point.
The Solution: This resolution provides an exception for the powers that are eliminated when an
LLC files its certificate of cancellation, by referencing the statute which authorizes an LLC to
continue its ability to sue and defend itself in court.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Melissa L. Bustarde, Mayfield Bustarde,
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090,
bustarde@mayfieldbustarde.com
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde
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RESOLUTION 02-01-2018
DIGEST
Bond: Repeal Requirement for Out of State Plaintiffs
Deletes Code of Civil Procedure section 1030 to remove the requirement that an out-of-state
plaintiff post a bond to maintain an action in California.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution deletes Code of Civil Procedure section 1030 to remove the requirement that an
out-of-state plaintiff post a bond to maintain an action in California. This resolution should be
disapproved because it eliminates an important protection for Californians sued by out-of-state
plaintiffs.
Current law allows a California defendant sued by an out-of-state plaintiff to move the court to
require the plaintiff post a bond to cover a potential defense costs award. “The purpose of the
statute is to enable a California resident sued by an out-of-state resident ‘to secure costs in light
of the difficulty of enforcing a judgment for costs against a person who is not within the court's
jurisdiction.’” (Yao v. Superior Court (2002) 104 Cal.App.4th 327, 331, quoting Shannon v. Sims
Service Center, Inc. (1985) 164 Cal.App.3d 907, 913, quoting from Recommendation Relating to
Security for Costs (Oct. 1978) 14 Cal. Law Revision Com. Rep. (1978) p. 323.) Or, as the 1980
Law Revision Commission stated, “Since the purpose of this section is to afford security for an
award of costs which the defendant might otherwise have difficulty enforcing against a
nonresident plaintiff, subdivision (b) permits an undertaking to be required whenever there is a
‘reasonable possibility’ that the defendant will prevail in the action.”
Section 1030 is recognition that enforcement of a defense cost award against out-of-state
plaintiffs is more costly and difficult, and may ultimately prove futile. Current law strikes an
appropriate balance, following a due process hearing, of protecting California residents from
meritless lawsuits brought by out-of-state residents versus the rights of out-of-state residents to
pursue actions in California against California residents.
This protective measure is particularly important where the plaintiff resides in a foreign country.
In some foreign countries, a California judgment for costs will not be recognized. The prevailing
defendant must bring a separate action in the foreign country to prove the right to an award of
costs.
The resolution would eliminate this valuable protection and, therefore, should be disapproved.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to delete Code of Civil Procedure section 1030 to read as follows:
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§ 1030
(a) When the plaintiff in an action or special proceeding resides out of the state, or is a
foreign corporation, the defendant may at any time apply to the court by noticed motion for an
order requiring the plaintiff to file an undertaking to secure an award of costs and attorney's fees
which may be awarded in the action or special proceeding. For the purposes of this section,
“attorney's fees” means reasonable attorney's fees a party may be authorized to recover by a
statute apart from this section or by contract.
(b) The motion shall be made on the grounds that the plaintiff resides out of the state or is
a foreign corporation and that there is a reasonable possibility that the moving defendant will
obtain judgment in the action or special proceeding. The motion shall be accompanied by an
affidavit in support of the grounds for the motion and by a memorandum of points and
authorities. The affidavit shall set forth the nature and amount of the costs and attorney's fees the
defendant has incurred and expects to incur by the conclusion of the action or special proceeding.
(c) If the court, after hearing, determines that the grounds for the motion have been
established, the court shall order that the plaintiff file the undertaking in an amount specified in
the court's order as security for costs and attorney's fees.
(d) The plaintiff shall file the undertaking not later than 30 days after service of the
court's order requiring it or within a greater time allowed by the court. If the plaintiff fails to file
the undertaking within the time allowed, the plaintiff's action or special proceeding shall be
dismissed as to the defendant in whose favor the order requiring the undertaking was made.
(e) If the defendant's motion for an order requiring an undertaking is filed not later than
30 days after service of summons on the defendant, further proceedings may be stayed in the
discretion of the court upon application to the court by the defendant by noticed motion for the
stay until 10 days after the motion for the undertaking is denied or, if granted, until 10 days after
the required undertaking has been filed and the defendant has been served with a copy of the
undertaking. The hearing on the application for the stay shall be held not later than 60 days after
service of the summons. If the defendant files a motion for an order requiring an undertaking,
which is granted but the defendant objects to the undertaking, the court may in its discretion stay
the proceedings not longer than 10 days after a sufficient undertaking has been filed and the
defendant has been served with a copy of the undertaking.
(f) The determinations of the court under this section have no effect on the determination
of any issues on the merits of the action or special proceeding and may not be given in evidence
nor referred to in the trial of the action or proceeding.
(g) An order granting or denying a motion for an undertaking under this section is not
appealable.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Northern San Diego County
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STATEMENT OF REASONS
The Problem: Code of Civil Procedure section 1030 provides a procedure under which a
defendant can apply to have the court impose a requirement that a non-resident or foreign
corporation post an undertaking to secure the award of costs and attorney fees that may be
awarded in an action or proceeding. It provides for a hearing procedure where the burden on the
moving defendant is nothing more than “that there is a reasonable possibility the moving
defendant will obtain judgment . . .” This statute has already been held inapplicable to indigent
plaintiffs in Alshafie v. Lallande (2009) 171 Cal.App.4th 421, in which the court articulated, at
428 it “acts to prevent out-of-state residents from filing frivolous lawsuits against California
residents,” noting that a previous version had been found unconstitutional for lack of a hearing
requirement, citing Gonzales v. Fox (1977) 68 Cal.App.3d Supp. 16. In Gonzales, the Appellate
Department did not reach on the plaintiffs’ equal protection argument because it reversed based
on the due process argument.
This bonding procedure, even with the hearing, is an undue burden on interstate commerce, as it
clearly discriminates against out-of-state residents, both by requiring the effort and expense of a
demonstration of indigence, and as requiring the posting of a bond by a non-indigent nonresident that a California resident would not have to post. In addition, because subdivision (g)
provides the determination is not appealable, the only remedy would be through a writ petition at
the Court of Appeal.
If an action is frivolous, such should be demonstrated through other pre-trial process directly
related to the merits. The potential effect of this section is overuse akin to that which has
occurred in the context of Code of Civil Procedure section 425.16 Special Motions to Strike,
which are frequently used as a “war of attrition, scorched earth” tactic to dispose of litigation in
lieu of resolution on the merits through demurrers and motions for summary judgment, given its
low “probability” standard. This provision has an even lower standard, “reasonable possibility.”
The Solution: Would eliminate this motion procedure with its attendant expense and
consumption of court and litigant resources and the resulting discrimination against out-of-state
litigants with meritorious cases. Cases should be resolved on their merits after full review, not
based on a “reasonable possibility” that would only be required to be shown against a nonresident or foreign corporation, but would not be available against a resident or domestic
corporation.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, Post Office Box 1826,
Carlsbad, CA 92018, marnew@sbcglobal.net, (760) 434-6787
RESPONSIBLE FLOOR DELEGATE: K. Martin White
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RESOLUTION 02-02-2018
DIGEST
Anti-SLAPP Motion: Circumstances Allowing Evidentiary Affidavits and Discovery
Amends Code of Civil Procedure section 425.16 to allow consideration of evidentiary statements
and to authorize discovery when motion is filed more than ninety days after service of process.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 425.16 to allow consideration of
evidentiary statements and to authorize discovery when motion is filed more than ninety days
after service of process. This resolution should be disapproved because the current statute
contains adequate provisions regarding the court’s consideration of evidentiary statements and
authorization for discovery upon a showing of good cause.
Under current law, the special motion to strike may be filed within 60 days of the service of the
complaint, or within the discretion of the court at a later time upon terms it deems proper. (Code
Civ. Proc., § 425.16, subd. (f).) While ordinarily all discovery proceedings are stayed upon the
filing of the notice of a special motion to strike, the court, on a showing of good cause, may
order that specified discovery be conducted. (Id., subd. (g).) This ensures that plaintiffs who file
cases that could chill speech, or the right of petition (i.e. a Strategic Lawsuit Against Public
Participation), cannot further chill the defendant’s rights by increasing the time and cost of that
litigation through burdensome discovery. Regardless of whether the motion for relief from the
discovery stay is brought early in the case, or whether the court allows it to be presented at a later
time, the court already has the power to authorize discovery on a showing of good cause.
Further, in determining whether to grant a motion for relief from the discovery stay, the court
considers the pleadings, as well as the supporting and opposing affidavits setting forth the facts
upon which the liability or defense is based. (Code Civ. Proc., § 425.16, subd. (b)(2).) Thus, any
evidentiary witness statements obtained, whether through discovery or otherwise, already may be
offered and considered in deciding an anti-SLAPP motion to strike.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend the Code of Civil Procedure section 425.16 to read as follows:
1
2
3
4

§ 425.16
(a) The Legislature finds and declares that there has been a disturbing increase in
lawsuits brought primarily to chill the valid exercise of the constitutional rights of freedom of
speech and petition for the redress of grievances. The Legislature finds and declares that it is in
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the public interest to encourage continued participation in matters of public significance, and that
this participation should not be chilled through the abuse of the judicial process. To this end, this
section shall be construed broadly.
(b)(1) A cause of action against a person arising from any act of that person in
furtherance of the person’s right of petition or free speech under the United States Constitution
or the California Constitution in connection with a public issue shall be subject to a special
motion to strike, unless the court determines that the plaintiff will prevail on the claim.
(2) In making its determination, the court shall consider the pleadings, and supporting
and opposing affidavits stating the facts upon which the liability or defense is based. An
affidavit or other statement under oath may be considered even if not made in connection with
the cause of action to which the special motion is addressed.
(3) If the court determines that the plaintiff has established a probability that he or she
will prevail on the claim, neither that determination nor the fact of that determination shall be
admissible in evidence at any later stage of the case, or in any subsequent action, and no burden
of proof or degree of proof otherwise applicable shall be affected by that determination in any
later stage of the case or in any subsequent proceeding.
(c)(1) Except as provided in paragraph (2), in any action subject to subdivision (b), a
prevailing defendant on a special motion to strike shall be entitled to recover his or her attorney’s
fees and costs. If the court finds that a special motion to strike is frivolous or is solely intended
to cause unnecessary delay, the court shall award costs and reasonable attorney’s fees to plaintiff
prevailing on the motion, pursuant to Section 128.5
(2) A defendant who prevails on a special motion to strike in an action subject to
paragraph (1) shall not be entitled to attorney’s fees and costs if that cause of action is brought
pursuant to Section 6259, 11130, 11130.3, 54960, or 54960.1 of the Government Code. Nothing
in this paragraph shall be construed to prevent a prevailing defendant from recovering attorney’s
fees and costs pursuant to subdivision (d) of Section 6259 or Section 11130.5 or 54960.5, of the
Government Code.
(d) This section shall not apply to any enforcement action brought in the name of the
people of the State of California by the Attorney General, district attorney, or city attorney,
acting as a public prosecutor.
(e) As used in this section, “act in furtherance of a person’s right of petition or free
speech under the United States or California Constitution in connection with the a public issue”
includes: (1) any written or oral statement or writing made before a legislative, executive, or
judicial proceeding, or any other official proceeding authorized by law, (2) any written or oral
statement or writing made in connection with an issue under consideration or review by a
legislative, executive, or judicial body, or any other official proceeding authorized by law, (3)
any written or oral statement or writing made in a place open to the public or public forum in
connection with an issue of public interest, or (4) any other conduct in furtherance of the exercise
of the constitutional right of petition or the constitutional right of free speech in connection with
a public issue or an issue of public interest.
(f) The special motion may be filed within 60 days of the service of the complaint or, in
the court’s discretion, at any later time upon terms it deems proper. The motion shall be
scheduled by the clerk of the court for a hearing not more than 30 days after the service of the
motion unless the docket conditions of the court require a later hearing.
(g) All discovery proceedings in the action shall be stayed upon the filing of a notice of
motion made pursuant to this section. The stay of discovery shall remain in effect until notice of
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entry of the order ruling on the motion. The court, on noticed motion and for good cause shown,
may order that specified discovery be conducted notwithstanding this subdivision. There shall
be no discovery stay where a special motion is filed more than 90 days after service of the
summons upon the moving defendant without an order by the court upon a showing of good
cause.
(h) For purposes of this section “complaint” includes “cross-complaint” and “petition,”
“plaintiff” includes “cross-complainant” and “petitioner,” and “defendant” includes “crossdefendant” and “respondent.”
(i) An order granting or denying a special motion to strike shall be appealable under
Section 904.1.
(j)(1) Any party who files a special motion to strike pursuant to this section, any party
who files an opposition to a special motion to strike, shall promptly upon so filing, transmit to
the Judicial Council, by e-mail or facsimile, a copy of the endorsed, filed caption page of the
motion or opposition, a copy of any related notice of appeal or petition for a writ, and a
confirmed copy of any order issued pursuant to this section, including any order granting or
denying a special motion to strike, discovery, or fees.
(j)(2) The Judicial Council shall maintain a public record of information transmitted
pursuant to this subdivision for at least three years, and may store the information on microfilm
or other appropriate electronic media.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS
The Problem: This resolution addresses two problems. Existing law provides that when a
defendant files a special motion all discovery is stayed. If a defendant files its special motion
promptly after being served the defendant can prevent plaintiff from conducting any discovery.
However, in order to prevail on the second prong a plaintiff/petitioner must present affidavits
proving the existence of a prima facie case. Without the ability to conduct discovery a
plaintiff/petitioner can only obtain evidence from “willing” witnesses. Defense counsel argue
that affidavits and depositions taken in other cases are hearsay and should not be considered by
the court. Without the means to conduct discovery the only method for a plaintiff/petitioner to
present statements made by opposing parties and uncooperative witnesses is by using material
prepared and/or obtained in other matters.
Existing law also allows a defendant to file a special motion to strike pursuant to Code of Civil
Procedure 425.16 after the filing of an amended pleading even in situations where a special
motion was denied and that ruling upheld on appeal. In such situations discovery is stayed for
extended periods of time. During such times memories fade, people die, and documents are lost
or destroyed.
The Solution: The proposed change would clarify that the court may consider statements under
oath not prepared in connection with the case. The proposed change would cease the automatic
stay of discovery for special motions not filed early in the litigation to avoid the loss of evidence.
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IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly addressed.
CURRENT OR PRIOR RELATED LEGISTATION
None known.
AUTHOR AND/OR PERMANTENT CONTACT: Elaine B. Alston, Esq., 6 Hutton Centre
Drive, Suite 1040, Santa Ana, California 92707; Phone 949-333-6120; Email:
EBALSTON@aol.com.
RESPONSIBLE FLOOR DELEGATE: Elaine B. Alston, Esq.
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RESOLUTION 02-03-2018
DIGEST
Discovery: Responses Shall Be Provided Electronically Upon Request
Amends Code of Civil Procedure sections 2030.210, 2031.210, and 2033.210 to require an
electronic copy of requests, if sought, and each request for discovery is included in the response.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolution 10-04-2002, which was withdrawn, Resolutions 10-05-2002 and 01-082003, which were approved in principle as amended, and Resolution 08-11-2013, which was
approved in principle.
Reasons:
This resolution amends Code of Civil Procedure sections 2030.210, 2031.210, and 2033.210 to
require an electronic copy of requests, if sought, and each request for discovery is included in the
response. This resolution should be approved in principle because it makes discovery less
cumbersome to review for both the parties and the court.
When a party to litigation receives discovery responses, they must refer back to the requests to
determine the meaning of the response. This is cumbersome, especially where the discovery is
particularly voluminous. By requiring the responding party to include the request prior to the
response, the parties and the court can look to only one document to see both the questions and
the answer. By additionally requiring the propounding party to provide, when asked, an
electronic version of the requests, there is no necessity for the responding party to recreate them;
they simply merge the requests and answers into the responding document. This is not very
different from the manner in which the separate statement in an opposition to summary judgment
is prepared and serves a similar purpose.
This resolution is related to Resolution 02-08-2018.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure sections 2030.210, 2031.210, and 2033.210 to read
as follows:
1
2
3
4
5
6

§ 2030.210
(a) The party to whom interrogatories have been propounded shall respond in writing
under oath separately to each interrogatory by any of the following:
(1) An answer containing the information sought to be discovered.
(2) An exercise of the party’s option to produce writings.
(3) An objection to the particular interrogatory.
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(b) In the first paragraph of the response immediately below the title of the case, there
shall appear the identity of the responding party, the set number, and the identity of the
propounding party.
(c) Each answer, exercise of option, or objection in the response shall bear the same
identifying number or letter, and be in the same sequence as the corresponding interrogatory, but
the text of that interrogatory need not be repeated and shall include the text of the interrogatory
immediately preceding the response.
(d) On request, the propounding party must within three days provide to the responding
party an electronic version of the interrogatories. The electronic version may be provided in any
form on which the parties agree. If the parties are unable to agree on the form, the propounding
party must provide to the responding party the electronic version of the interrogatories that it
used to prepare the document propounded. Under this subdivision, a party is not required to
create an electronic version or any new version of any document for the purpose of transmission
to the requesting party.
§ 2031.210
(a) The party to whom a demand for inspection, copying, testing, or sampling has been
directed shall respond separately to each item or category of item by any of the following:
(1) A statement that the party will comply with the particular demand for inspection,
copying, testing, or sampling by the date set for the inspection, copying, testing, or sampling
pursuant to paragraph (2) of subdivision (c) of Section 2031.030 and any related activities.
(2) A representation that the party lacks the ability to comply with the demand for
inspection, copying, testing, or sampling of a particular item or category of item.
(3) An objection to the particular demand for inspection, copying, testing, or sampling.
(b) In the first paragraph of the response immediately below the title of the case, there
shall appear the identity of the responding party, the set number, and the identity of the
demanding party.
(c) Each statement of compliance, each representation, and each objection in the
response shall bear the same number, and be in the same sequence as the corresponding item or
category in the demand, but the text of that item or category need not be repeated and shall
include the text of the demand immediately preceding the response.
(d) On request, the propounding party must within three days provide to the responding
party an electronic version of the demand. The electronic version may be provided in any form
on which the parties agree. If the parties are unable to agree on the form, the propounding party
must provide to the responding party the electronic version of the demand that it used to prepare
the document propounded. Under this subdivision, a party is not required to create an electronic
version or any new version of any document for the purpose of transmission to the requesting
party.
(d) (e) If a party objects to the discovery of electronically stored information on the
grounds that it is from a source that is not reasonably accessible because of undue burden or
expense and that the responding party will not search the source in the absence of an agreement
with the demanding party or court order, the responding party shall identify in its response the
types or categories of sources of electronically stored information that it asserts are not
reasonably accessible. By objecting and identifying information of a type or category of source
or sources that are not reasonably accessible, the responding party preserves any objections it
may have relating to that electronically stored information.
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§ 2033.210
(a) The party to whom requests for admission have been directed shall respond in writing
under oath separately to each request.
(b) Each response shall answer the substance of the requested admission, or set forth an
objection to the particular request.
(c) In the first paragraph of the response immediately below the title of the case, there
shall appear the identity of the responding party, the set number, and the identity of the
requesting party.
(d) Each answer or objection in the response shall bear the same identifying number or
letter, and be in the same sequence as the corresponding request, but the text of the particular
request need not be repeated and shall include the text of the demand immediately preceding the
response.
(e) On request, the propounding party must within three days provide to the responding
party an electronic version of the request. The electronic version may be provided in any form on
which the parties agree. If the parties are unable to agree on the form, the propounding party
must provide to the responding party the electronic version of the request that it used to prepare
the document propounded. Under this subdivision, a party is not required to create an electronic
version or any new version of any document for the purpose of transmission to the requesting
party.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Sacramento County Bar Association
STATEMENT OF REASONS
The Problem: By not requiring that the party responding to written discovery include the
question in the responses, current law invites gamesmanship and inefficiency. The party signing
the verification could attempt to disclaim a verified response on the grounds that he/she had not
reviewed the actual interrogatories, requests, or demands. Additionally, review of the responses
is cumbersome because two documents must be reviewed simultaneously. Moreover, in the event
of a motion to compel, the moving party will be required to attach additional exhibits to the
motion that in most circumstances could be avoided by inclusion of the interrogatory, request, or
demand with the response.
The Solution: To avoid potential gamesmanship and inefficiencies, the party responding to
written discovery should be required to include the interrogatory, request, or demand with the
response. This eliminates the potential that the verifying party might try to avoid the response by
claiming he/she did not review the propounded discovery. Additionally, review of the documents
becomes more efficient and streamlined because the parties can generally work from the
responses without having to simultaneously review the propounded discovery. This will also
decrease the documents filed in a motion to compel. In most discovery disputes where the issues
concern the nature of a response or objection, the document propounded is unnecessary to the
ruling of the court or discovery referee. What is necessary is the interrogatory, request, or
demand and the response thereto. By requiring the response contain the interrogatory, request, or
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demand, one entire document is rendered unnecessary. This is particularly important in complex
multiparty actions where a motion to compel might be filed against several parties.
Admittedly, if the resolution merely required that the response include the propounded
discovery, an additional burden is placed on the responding party and the risk of the responding
party incorrectly copying the propounded discovery would be created. This resolution avoids
these risks, however, by requiring that the propounding party, upon request, provide an
electronic copy of the request to the responding party within 3 days. This requirement is similar
to the exchange of a separate statement to a motion for summary judgment. (See Cal. Rules of
Court, Rule 3.1350(i).)
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND PERMANENT CONTACT: Brian Freedman, Villara Corporation, 4700 Lang
Ave., Sacramento, CA 95652, Phone: (916) 646-2700
RESPONSIBLE FLOOR DELEGATE: Brian Freedman

02-03-2018 Page 4 of 4

RESOLUTION 02-04-2018
DIGEST
Statute of Limitations: Repeal Tolling For Persons Out of State
Deletes Code of Civil Procedure section 351 to remove tolling of the statute of limitations on
causes of action against a person for the time when the person is absent from the state.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolutions 04-03-2005, 07-05-2011, 07-07-2011 and 03-06-2014, which were
approved in principle, and Resolution 07-06-2011, which was disapproved.
Reasons:
This resolution deletes Code of Civil Procedure section 351 to remove tolling of the statute of
limitations on causes of action against a person for the time when the person is absent from the
state. This resolution should be disapproved because the provision is needed to protect creditors
and plaintiffs whose cause of action may be lost where a debtor or wrongdoer willfully leaves the
state to effectively secret his or her whereabouts and render service impracticable.
Some courts have determined that section 351 presents an unconstitutional burden on interstate
commerce (U.S. Const., art. I, § 8, cl. 3). (See, e.g., Dan Clark Family Ltd. Partnership v.
Miramontes (2011) 193 Cal.App.4th 219, 232-234.) Other courts have found that section 351 is
not constitutionally infirm on its face. (See Pratali v. Gates (1992) 4 Cal.App.4th 632, 641, 643.)
California recognizes that an out-of-state defendant may be served personally by substituted
service, mail or publication, but those provisions do not always conform to the service
requirements for countries subscribing to the Hague Service Convention. (Convention on the
Service Abroad Judicial and Extrajudicial Documents in Civil or Commercial Matters, Nov. 15,
1965, 20 U.S.T. 361, 658 U.N.T.S. 163, T.I.A.S. No. 6638.). In the United States, state law
generally governs service of process in state court. However, under the Supremacy Clause (U.S.
Const., Art. VI), the Convention preempts inconsistent methods of service prescribed by state
law in all cases in which the Convention applies.
Where a defendant leaves the state or country, changes his or her name, and his or her
whereabouts is unknown, another country’s authorized modality of service may not comport
with United States’ constitutional precepts, frustrating the ability to serve even where the out-ofstate defendant can be found. Service by publication is not always an effective fallback. It
presupposes a judicial finding that any publication occurs “in a named newspaper outside this
state that is most likely to give actual notice to that party.” (Code Civ. Proc., § 415.50, subd. (b).)
If the defendant’s whereabouts is unknown, the plaintiff cannot secure such a judicial finding.
Further, service by publication is not permitted by all signatories to the Hague Convention.
Therefore, additional time may be required to protect a California citizen from losing their cause
of action against a party who leaves the state for purposes of escaping personal debt or liability.
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Further, the logistical realties of this problematic situation are recognized on the criminal side,
which extends the statute of limitations three years for an out-of-state defendant. (Pen. Code, §
803, subd. (d).)
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to repeal Code of Civil Procedure section 351 to read as follows:
1
2
3
4
5

§ 351
If, when the cause of action accrues against a person, he is out of the State, the action
may be commenced within the term herein limited, after his return to the State, and if, after the
cause of action accrues, he departs from the State, the time of his absence is not part of the time
limited for the commencement of the action.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
The Problem: Code of Civil Procedure section 350 provides that an action is commenced, for
purposes of Title 2 of the Code or Civil Procedure related to time of commencement of civil
actions, “when the complaint is filed.” Code of Civil Procedure section 351, which has
apparently been unchanged since enactment in 1872, provides an exception to this rule for any
time during the time the defendant is out of state. This provision has been held to be
unconstitutional in both federal and state courts, as it places an unreasonable burden on interstate
commerce by compelling a nonresident to choose between remaining in state throughout the
limitations period or forfeiting the limitations defense. (Abramson v. Brownstein (9th Cir., 1992)
897 F.2d 389; Wilson v. Hays (2017) 228 F.Supp.3d 1100; Dan Clark Family Limited
Partnership v. Miramontes (2011) 193 Cal.App.4th 219; Heritage Marketing and Insurance
Services, Inc. V. Chrustawka (2008) 160 Cal.App.3d 754.)
In 1872, it may have made sense to toll the statute of limitations, given the technologies of the
time. In the modern world, any concern about the logistics about effectuating service of process
is de minimis such that this tolling rule is entirely obsolete.
The Solution: Would eliminate absence from the state as a basis for tolling of the statute of
limitations.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR RELATED LEGISLATION
None known.
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AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, Post Office Box 1826,
Carlsbad, CA 92018, marnew@sbcglobal.net, (760) 434-6787
RESPONSIBLE FLOOR DELEGATE: K. Martin White
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RESOLUTION 02-05-2018
DIGEST
Usury: Maximum Rate of Interest
Amends Civil Code section 1916-1 to reduce the maximum rate of interest that may be charged
on a judgment or by contract.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Civil Code section 1916-1 to reduce the maximum rate of interest that
may be charged on a judgment or by contract. This resolution should be disapproved because
Civil Code section 1916-1 was adopted by referendum, has never been codified, cannot be
changed by the legislature and applies to both loans and judgments as expressly allowed by the
California Constitution.
The California Constitution, Article II section 10 prohibits the legislature from amending or
repealing as statute adopted through the referendum process unless the statute expressly permits
amendment or repeal without the electors approval. The “usury law,” Civil Code sections 1916-1
through 1916-5, was adopted by an initiative measure and contains no provision permitting its
repeal by the legislature.
A California Constitutional provision regarding usury was added in 1937 and then repealed. The
current Constitutional provision regarding usury is contained in Article XV, section 1 of the
California Constitution, which was added in June 1976. While the current Constitutional
provision generally establishes the maximum rate of interest on loans for personal, family, or
household purposes, and on judgments, it expressly allows higher rates of interest in certain
circumstances. For example, loans for purchase, construction, or improvement of real property,
loans made by banks, credit unions, savings and loan associations, pawnbrokers, and others are
not capped at ten percent. Instead, Article XV allows the Legislature to establish the maximum
interest rate that may be charged on the specifically exempted loans. Interest rates on many of
the specifically exempted loans are governed by other statutes, including Civil Code sections
1916.1 through 1916.12 and Financial Code section 21200.5. Given that section 1916-1 has been
on the books, without change, through two Constitutional amendments, a change to it may be
viewed as overriding the other statutes that specifically permit higher interest rates as expressly
permitted under Article XV.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 1916-1 to read as follows:
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§ 1916-1
The rate of interest upon the loan or forbearance of any money, goods or things in action
or on accounts after demand or judgments rendered in any court of this state, shall be seven
dollars upon the one hundred dollars for one year and at that rate for a greater or less sum or for a
longer or a shorter time; but it shall be competent for parties to contract for the payment and
receipt of a rate of interest not exceeding twelve ten dollars on the one hundred dollars for one
year and not exceeding that rate for a greater or less sum or for a longer or shorter time, in which
case such rate exceeding seven dollars on one hundred dollars shall be clearly expressed in
writing.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
The Problem: A constitutional amendment to the usury law was passed in 1934, which limits the
maximum rate of interest to ten percent (unless an exception applies). The California Supreme
Court, back in 1937, recognized that the Constitutional amendment, for practice purposes,
changes the maximum permissible rate of interest from 12 percent to 10 percent and thus
constitutes an amendment to this section of the usury law. (Penziner v. West American Finance
Co. (1937) 10 Cal.2d 160, 174.) However, this law remains on the books and causes great
confusion when researching the issue.
The Solution: This harmonizes the statutory usury law with the terms of the constitutional
amendment.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Melissa L. Bustarde, Mayfield Bustarde,
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090,
bustarde@mayfieldbustarde.com
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde
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RESOLUTION 02-06-2018
DIGEST
Appeal: Satisfaction of the Uncontested Portion of a Severable Money Judgment
Amends Code of Civil Procedure section 695.220 to facilitate payment of the uncontested
portion of a severable judgment pending a partial appeal.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 695.220 to facilitate payment of the
uncontested portion of a severable judgment pending a partial appeal. This resolution should be
approved in principle because it is reasonable to allow the judgement debtor to pay the
uncontested portion of a judgment, without waiving the right to appeal, to avoid paying accrued
interest on the entire judgement.
Current law allows an appellant to take a partial appeal from a severable part of a judgment (see
e.g., Satchmed Plaza Owners’ Association v. UWMC Hosp. Corp. (2008) 167 Cal.App.4th 1034,
1044), and provides a process for satisfaction of an uncontested damage award (Code Civ. Proc.,
§ 695.220.) However, under Code of Civil Procedure section 695.220, subdivision (c), an
appellant who wants to pay the uncontested part of a severable money judgment is required to
pay interest that has accrued on the entire judgment, instead of only on the uncontested portion.
This makes it less likely that an appellant will be willing and/or able to pay the uncontested
portion of a severable judgment pending appeal. Because the plaintiff is forced to wait until the
appeal is resolved (which can take years) to receive payment on the uncontested sum and the
defendant will continue to accrue interest on the uncontested sum, this harms both sides.
The resolution specifically allows a defendant/appellant to pay an uncontested, severable portion
of a money judgment without paying accrued interest on the severable portion of the judgment
that is being appealed. This is beneficial to plaintiffs and defendants because a plaintiff will be
able to receive payment of an uncontested damage award without having to wait for the
completion of an appeal (which could take years). The defendant will have the right to appeal the
contested portion of the judgment after satisfying the uncontested severable damage award,
without having to first pay accrued interest on the contested portion of the judgment. Under these
circumstances, if the defendant’s partial appeal is not successful, the defendant will then have to
pay all of the accrued interest on the contested portion of the judgment.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 695.220 to read as follows:
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§ 695.220
Money received in satisfaction of a money judgment, except a money judgment
for support, is to be credited as follows:
(a) The money is first to be credited against the amounts described in subdivision
(b) of Section 685.050 that are collected by the levying officer.
(b) Any remaining money is next to be credited against any fee due the court
pursuant to Section 6103.5 or 68511.3 of the Government Code, which are to be remitted
to the court by the levying officer.
(c) Any remaining money is next to be credited against the accrued interest that
remains unsatisfied.
(d) Any remaining money is to be credited against the principal amount of the
judgment remaining unsatisfied. If the judgment is payable in installments, the remaining
money is to be credited against the matured installments in the order in which they
matured.
(e) In the event a severable damage award in a money judgment is not contested
on appeal, the judgment debtor may satisfy the unchallenged damage award, without
waiving the right to appellate review of the challenged damage award, by paying, in this
order: (1) any amounts described in subdivision (b) of Section 685.050 that are collected
by the levying officer with respect to the award(s) being satisfied; (2) any fee due the
court pursuant to Section 6103.5 or 68511.3 of the Government Code with respect to the
award being satisfied, which are to be remitted to the court by the levying officer; (3) the
accrued interest that remains unsatisfied with respect to the award being satisfied; and (4)
satisfaction of the principal amount of the uncontested damage award.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: An appellant may take a partial appeal from a severable part of a judgment.
However, under CCP section 695.220(c), an appellant who wants to pay the uncontested part of a
severable money judgment is required to pay interest that has accrued on the entire judgment,
and not only on the uncontested portion. This makes it less likely that appellant will be willing or
able to pay the uncontested portion of a severable judgment pending appeal and harms both
sides: plaintiff is forced to wait until the appeal is resolved (which can take years) to receive
payment on the uncontested sum, and the defendant will continue to pay interest on the
uncontested sum during this time.
For example, assume that a severable judgment is entered awarding $1,000,000 in compensatory
damages and $100,000,000 in punitive damages. Interest on the punitive damages portion of the
judgment accrues at $833,000 per month at a yearly rate of 10%. A defendant wishing to pay the
uncontested compensatory award and contest only the punitive damages award may be required
to pay a substantial amount of accrued interest on the entire judgment before any payment is
credited towards the uncontested compensatory damages under section 695.220(d).
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The Solution: While parties usually attempt to reach an agreement on payment of uncontested
sums pending appeal, this is not always possible and the appellant may need to rely on the
process set forth in section 695.220 to satisfy an uncontested damage award. The proposed
resolution amends this statute to explicitly allow a defendant/appellant to pay an uncontested,
severable portion of a money judgment without paying accrued interest on the severable portion
of the judgment that is being appealed. Payment for the uncontested portion of a severable
judgment will be credited in the same order specified by the existing statute in subdivisions (a) to
(d). This solution promotes efficient resolution of claims by allowing a plaintiff to quickly
receive payment of an uncontested damage award without having to wait for the completion of
an appeal, and also preserves a defendant’s right to appeal the contested portion of the judgment
after satisfying an uncontested severable damage award, without having to first pay accrued
interest on the contested portion of the judgment.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: H. Thomas Watson, Horvitz & Levy LLP,
3601 West Olive Avenue, 8th Floor, Burbank, CA 91505, phone: 818-995-0800, e-mail:
htwatson@horvitzlevy.com
RESPONSIBLE FLOOR DELEGATE: Sarvenaz Bahar
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RESOLUTION 02-07-2018
DIGEST
Civil Rights: Homelessness
Adds Civil Code sections 52.80, 52.81, 52.82, 52.83, 52.84, and 53.85 to give homeless people
special rights in public spaces and a civil cause of action for infringement.
RESOLUTIONS COMMITTEE RECOMMENDATION
REFER TO CONFERENCE FOR DEBATE WITHOUT RECOMMENDATION
History:
Similar to Resolution 05-06-2016, which was disapproved, and identical to Resolution
09-01-2017, which was disapproved.
Reasons:
This resolution adds Civil Code sections 52.80, 52.81, 52.82, 52.83, 52.84, and 53.85 to give
homeless people special rights in public spaces and a civil cause of action for infringement. This
resolution is being referred to the conference for debate without recommendation due to the
countervailing concerns to which it gives rise.
With poverty and homelessness reaching record numbers in California, there has been a
documented increase in laws that directly affect the homeless population. The resolution would
address these concerns by providing homeless people with rights and remedies to ensure their
persons, privacy, and property are protected. It does so, however, by creating overly expansive
rights for the homeless population, and imposing burdensome and costly requirements on
municipalities seeking to balance the rights of homeless people against those of the rest of their
citizens.
Under the resolution, homeless people would not be subject to criminal, civil, or administrative
penalties for sleeping, eating, or resting on public property, which is defined as any governmentowned property open to the public, including “plazas, courtyards, parking lots, sidewalks, public
transportation facilities and services, public buildings, shopping centers, and parks.” Exempt
from this definition are public spaces with a specific use that is substantially impeded by the
“outdoor living,” such as improved areas of municipal parks and public sidewalks in front of
houses and dwelling units.
A municipality would be unable to remove homeless persons or their belongings unless it has
provided “adequate” housing including room for every household member, handicap access,
accommodation for physical and mental limitations, and no restrictions based on criminal history
or substance abuse. The municipality would be required to provide outreach workers with
extensive training to conduct an individual assessment of each person removed.
Prior to removal, municipalities would have to provide at least thirty days written notice. If a
homeless person was not present at the time of removal, a municipality would have to document
that person had received actual notice, and photograph and catalogue any property removed.
Where the outdoor living space is in an unsafe or unsuitable location, the municipality would be
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prohibited from undertaking a removal action without providing notice 48 hours in advance,
identifying and making available nearby, alternative locations, and conducting individualized
outreach. Where removal is based on a hazardous condition, the municipality would be required
to provide cleaning supplies and give the homeless residents 72 hours to try and clean up the
hazard, and then would be unable to move them without ensuring adequate alternative housing.
The personal belongings of the homeless person being removed must be safeguarded and
transported to the new housing.
The resolution further provides a civil cause of action for any violation of these rights, providing
for restitution, actual, compensatory and exemplary damages, a statutory award of $1,000 per
violation, and reasonable attorney fees and costs. Currently, the homeless can (and do) bring
civil rights suits under 42 U.S.C. § 1983, and the Ninth Circuit has been receptive to those
actions. (See, e.g., Lavan v. City of Los Angeles (9th Cir. 2012) 693 F.3d 1022, cert. denied June
24, 2013.)
There have been several legislative measures providing for a "right to rest" proposed in
California, none of which were as broad as this resolution and all were unsuccessful. Assm. Bill
No. 5 (Ammiano) (2013-2014 Reg. Sess.), Sen. Bill No. 608 (Liu) (2015-2016 Reg. Sess.), and
Sen. Bill No. 876 (Liu) (2015-2016 Reg. Sess.), all died at the committee level.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Civil Code sections 52.80, 52.81, 52.82, 52.83, 52.84, and 52.85 to read as
follows:
1
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§ 52.80
There is created a Homeless Person's Bill of Rights to guarantee that the rights, privacy
and property of homeless persons are adequately safeguarded and protected under the laws of
this state. The rights afforded homeless persons to ensure that their person, privacy and property
are safeguarded and protected, as set forth in subsection Sections 52.82 and 52.83 below, are
available only insofar as they are implemented in accordance with other parts of the general
statutes, state rules and regulations, federal law, the state Constitution and the United States
Constitution.
§ 52. 81
For purposes of this part, the following definitions shall apply:
(a) “Adequate and accessible housing” means, at a minimum, living space:
(1) Where a person has both the right to reside and keep belongings on an ongoing, longterm basis at any time of day or night;
(2) That meets living standards commonly acceptable to society, and includes safety from
other individuals, the elements, and exposure to disease or filth, room to move about, storage
space for belongings, the ability to maintain current household composition, accommodation for
physical or mental limitations, and access to hygiene facilities; and
(3) That is actually accessible to the individual who is or will be living in that space,
including that the individual must not be barred as a result of criminal background, treatment
02-07-2018 Page 2 of 9

21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66

status, ability to show identification, household composition, physical or mental limitations,
substance use disorder, or otherwise.
(b) “Hazardous condition” means a condition that creates an imminent public health or
safety harm. The public health or safety harm must be created by the presence of a particular
condition and not a generalized harm common to all who are unsheltered.
(c) “Homeless person(s)” and “person(s) experiencing homelessness” mean those
individuals or members of families who lack a fixed, regular, and adequate nighttime residence,
including people defined as homeless using the criteria established in the Homeless Emergency
Assistance and Rapid Transition to Housing (HEARTH) Act of 2009.
(d) “Impoundment” means any action by the municipality to remove or tow a vehicle
used as a residence without the express approval of the vehicle’s owner.
(e) “Municipality” means any local jurisdiction and any of its contractors, agents,
employees or partners.
(f) “Outdoor living space” means any outdoor public space that homeless individual(s)
use to live or sleep in, as evidenced by the presence of a sleeping bag, shelter, tarp, tent, bed,
cardboard, metal sheeting, furniture, or other objects demonstrating an intent to live in the
location for one or more days, whether or not continuously.
(g) “Personal property” means any item which an individual owns and which might have
value or use to that individual, regardless of whether the item is left unattended for temporary
periods of time or whether it has monetary value. This does not include weapons other than
knives, contraband, items which pose an obvious health or safety risk, or are clearly
contaminated in a way which a reasonable person would conclude the items should not be stored
with other property. Personal property includes non-rigid materials used for shelter, such as tents
and tarps, but does not include building materials, such as wood products, metal, or rigid plastic.
(h) “Public space” means any property that is owned by a government entity or any
property upon which there is an easement for public use and that is held open to the public,
including, but not limited to, plazas, courtyards, parking lots, sidewalks, public transportation
facilities and services, public buildings, shopping centers, and parks.
(i) “Qualified outreach program” means a social service program with adequate
oversight, training, and clinical supervision to conduct sufficient individualized outreach, and
that the municipality contracts with or provides. Such programs shall have an established record
of providing sustained, equitable, person-centered care, and staff providing services shall have
training in the following areas: working with people with behavioral health issues including
substance use disorder, mental disorders, or both; trauma-informed care, including people who
have experienced or are experiencing gender- and gender-identity-based violence and violence
based on sexuality; outreach, assessment, and engagement; harm reduction practices (including
but not limited to safe needle exchange, use, and disposal, carrying and dispensing Narcan,
informing individuals of rights (Good Samaritan Law) and treatment options (Buprenorphine and
Methadone); cultural competence; confidentiality and grievance procedures; and may include
peer coaches that include adequate oversight and clinical supervision.
(j) “Removal” means action to remove people, camps, structures, or personal property
located at outdoor living spaces.
(k) “Rest” means the state of not moving, holding certain postures that include, but are
not limited to, sitting, standing, leaning, kneeling, squatting, sleeping, or lying.
(l) “Sufficient individualized outreach” means individualized, person-centered outreach
that responds to the unique needs of each person. Sufficient outreach involves:
02-07-2018 Page 3 of 9

67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112

(m) Making an individual assessment of each affected individual, which includes, but is
not limited to, considerations of household composition; disability; mental illness or other mental
or emotional capacity limitations; substance use or treatment status; geographic needs, such as
proximity to personal support, healthcare, employment and other geographic considerations; and
ongoing support needs;
(1) Identifying and offering adequate and accessible housing, if available, based on this
individual assessment; and
(2) If an offer is accepted, providing assistance with both the administrative and logistical
aspects of moving into the identified adequate and accessible housing.
(n) “Unsafe location” means a public space that poses imminent danger of harm to
individuals residing in that location or to the general public. The danger of harm must be created
by the existence of the specific outdoor living space at that particular location and not
generalized danger of harm common to all who are unsheltered. Unsafe locations include, but are
not limited to, rights-of-way in industrial areas actively used for transporting people or goods
and for providing ingress and egress to real property.
(o) “Unsuitable location” means a public space that has a specific public use that is
substantially impeded as a result of an outdoor living space in that location. Improved areas of
Municipality parks, including restored natural areas or natural areas actively undergoing
restoration, and public sidewalks in front of houses and dwelling units are per se unsuitable.
§ 52.82
(a) Each homeless person in this state has the right to:
(1) Free movement without restraint;
(2) Have equal opportunities for employment;
(3) Receive emergency medical care;
(4) Register to vote and to vote;
(5) Have personal information protected;
(6) Have a reasonable expectation of privacy in his or her personal property; and
(7) Receive equal treatment by state and municipal agencies.
(b) Each municipality shall conspicuously post in the usual location for municipal notices
a notice entitled "HOMELESS PERSON'S BILL OF RIGHTS" that contains the text set forth in
subsection (a) of this section. Each municipality shall make copies of such notice available to
members of the public upon request.
§ 52.83
(a) It is the intent of the Legislature that this section be interpreted broadly so as to
prohibit policies or practices that are discriminatory in either their purpose or effect.
(b) Persons experiencing homelessness shall be permitted to use public space in the ways
described in this section at any time that the public space is open to the public without
discrimination based upon their housing status, and without being subject to criminal, civil, or
administrative penalties. Permitted use of the public space include, but are not limited to, all of
the following:
(1) Free movement without restraint.
(2) Sleeping or resting, and protecting oneself from the elements while sleeping or resting
in a non-obstructive manner.
(3) Eating, sharing, accepting, or giving food in a space in which having food is not
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otherwise generally prohibited.
(4) Praying, meditating, worshiping, or practicing religion.
(c) Nothing in this section shall prevent law enforcement from enforcing laws to protect
the right of people to use the sidewalk pursuant to the Americans with Disabilities Act of 1990
(42 U.S.C. Sec. 12101 et seq.).
(d) Nothing in this section shall prevent law enforcement from enforcing the Penal Code,
except subdivision (e) of Section 647 of the Penal Code, so far as it prohibits rest.
§ 52.84
(a) A municipality may respond appropriately to emergency situations such as fires,
crimes, or medical crises as it normally would outside outdoor living spaces. However, except as
specified in (b) the municipality may undertake a removal or impoundment action only when the
municipality has satisfied the following conditions:
(1) Adequate and accessible housing is available beginning at least 30 days before the
time of removal or impoundment, to all individuals whose persons, personal possessions and/or
vehicles are being removed or impounded.
(2) The affected individuals have been engaged with sufficient outreach over a period of
not less than 30 days, to allow those interested to move voluntarily to adequate and accessible
housing. Sufficient outreach involves, at a minimum: (1) making an individual assessment of
each affected individual, which includes, but is not limited to, considerations of household
composition; disability; mental illness or other mental or emotional capacity limitations;
substance use or treatment status; geographic needs, such as proximately to personal support,
healthcare, employment and other geographic considerations; and ongoing support needs; (2)
identifying and offering adequate and accessible housing based on this individual assessment;
and (3) if an offer is accepted, providing assistance with both the administrative and logistical
aspects of moving into the identified adequate and accessible housing.
(3) The Municipality has provided written notice meeting the following requirements:
(A) The specific date and time the removal or impound will take place, which must not
be fewer than thirty (30) days from notice date;
(B) Explanation of the actions that will be taken during the removal or impoundment and
how loss of personal property can be avoided;
(C) Information about where personal property will be safeguarded if seized during the
removal or impoundment and how it can be retrieved after removal or impoundment;
(D) Contact information for the outreach organizations that will work with that site as
specified in subsection (2) above; and
(E) A statement that adequate and accessible housing is available for all affected
individuals.
(F) Notice must be provided in languages likely to be spoken by impacted individuals,
and through methods capable of being understood by persons with physical and mental
disabilities.
(G) Notice must be posted in a conspicuous location at the relevant outdoor living space
or on the relevant vehicle, as well as affixed to all tents and structures used for shelter at that
location.
(b) If an outdoor living space or a vehicle used as a residence is in an unsafe or unsuitable
location, or creates or contains a hazardous condition, the municipality may undertake a removal
or impoundment action if conducted in accordance with the procedures set forth in this Section.
02-07-2018 Page 5 of 9

159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203
204

(1) Prior to conducting removal or impoundment actions based on unsafe or unsuitable
locations, the municipality must do the following:
(A) The municipality must inform all individuals staying at such location the reasons that
it is unsafe or unsuitable at least 48 hours prior to any removal or impoundment.
(B) The municipality must identify and make available a nearby, alternative location to
camp or park that is not unsafe or unsuitable to all affected individuals.
(C) The municipality must conduct sufficient individualized outreach.
(2) Prior to conducting removal or impoundment actions based on hazardous conditions,
the municipality must do the following:
(A) The Municipality must provide access to basic garbage, sanitation, and harm
reduction services as dictated by the nature of the hazardous condition, for at least 72 hours.
(B) The municipality must make reasonable efforts to identify the likely source of the
hazardous condition and take action against only those responsible for creating the hazardous
condition.
(C) The municipality must provide a meaningful opportunity to cure the hazardous
condition, including:
(i) An effective cure notice of the specific conditions that create the hazardous condition
and information on how that condition can be remedied; and
(ii) Provision of necessary items, such as garbage bags and bins, rodent traps, intravenous
needle receptacles, and/or portable toilets, among others, that would allow the individuals to cure
the hazardous condition. The municipality must allow individuals at least 72 hours to cure the
hazardous condition before posting notice of removal or impoundment, and shall not conduct
removal or impoundment if the hazardous conditions have been cured.
(D) The municipality must conduct direct outreach through site visits to: (a) inform all
affected individuals prior to or during the cure period that the location has a hazardous condition
and the actions needed to cure that condition; and (b) inform all affected individuals whether the
hazardous condition has been remedied after the cure period, and if not, why not.
(3) Prior to removal or impoundment, the municipality must provide written notice
meeting the following requirements:
(A) The specific date and time the removal or impound will take place;
(i) The removal or impound may not take place fewer than 48 hours from the date of
notice in the case of unsafe or unsuitable location;
(ii) The removal or impound may not take place fewer than five (5) days from the date of
notice in the case of a hazardous condition
(B) Explanation of how the location of the outdoor living space or vehicle is unsafe
and/or unsuitable, or the hazardous condition has not been remedied;
(C) Explanation of the actions that will be taken during the removal or impoundment and
how loss of personal property can be avoided;
(D) Information about where personal property will be safeguarded if seized during the
removal or impoundment and how it can be retrieved after removal or impoundment;
(E) Clear directions to the alternative location;
(F) Contact information for the outreach organizations that will work with that site as
described in subsection (4) below; and
(G) If available, a statement that adequate and accessible housing is available for all
affected individuals;
(H) Notice must be provided in languages likely to be spoken by impacted individuals,
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and through methods capable of being understood by persons with physical and mental
disabilities.
(I) Notice must be posted in a conspicuous location at the relevant outdoor living space or
on the relevant vehicle, as well as affixed to all tents and structures used for shelter at that
location.
(4) Sufficient individualized outreach must involve, at a minimum, the following actions:
(A) Informing all affected individuals of the availability of the alternative location for the
outdoor living space or vehicle, or offering adequate and accessible housing; and
(B) Offering assistance with both the administrative and logistical aspects of moving into
the identified alternative location or adequate and accessible housing.
(c) During a removal or impoundment, the Municipality will safeguard all personal
property free of charge according to the following requirements:
(1) For individuals present at the time of the removal or impoundment who have accepted
the offer of an adequate and accessible housing but do not have the ability to transport their
personal property, the Municipality shall transport all personal property to the location of the
accepted housing the day of the removal or impoundment.
(2) For individuals absent at the time of the removal or impoundment, the Municipality
must document that those individuals had actual notice of the removal or impoundment.
(3) For individuals absent at the time of removal or impoundment, or present but who did
not accept the offer of adequate and accessible housing and do not have the ability to transport
their personal property, the Municipality will safeguard all personal property as follows:
(A) Personal property must be photographed and catalogued by location and with
identifying details of the personal property prior to being put into storage. Such information
must be searchable by computer and by calling a Municipality agent.
(B) The location of the storage facility must be accessible by public transportation and
accessible to those with disabilities.
(C) Its operating hours must extend beyond normal business hours to accommodate those
who work or have other obligations during midweek during normal business hours.
(D) Photo identification shall not be required as a condition of retrieval;
(E) The Municipality must post notice for 90 days at the location of the removal or
impoundment with the location of the seized personal property and instructions for reclaiming
such personal property.
(F) After 90 days, the Municipality may dispose of any unclaimed personal items
provided all the above requirements have been met.
§ 53.85
(a) Any person whose rights have been violated pursuant to this part may enforce those
rights in a civil action.
(b) The court may award appropriate injunctive and declaratory relief, restitution for loss
of property or personal effects and belongings, actual damages, compensatory damages,
exemplary damages, statutory damages of one thousand dollars ($1,000) per violation, and
reasonable attorney’s fees and costs to a prevailing party.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bay Area Lawyers for Individual Freedom
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STATEMENT OF REASONS
The Problem: Existing law does not provide for the basic civil and human rights for homeless
individuals to exist free of discrimination. Currently, several municipalities have enacted
offensively anachronistic laws targeting the basic human and civil rights of homeless individuals.
By the virtue of their existence, homeless individuals are subject to civil and criminal sanctions,
and have restrictions on their right to use and to move freely in public spaces, to rest in public
spaces, to protect themselves from the elements, to eat, or perform religious observances in
public spaces.
The forced dispersal of people from encampment settings is not an appropriate solution or
strategy, accomplishes nothing toward the goal of linking people to permanent housing
opportunities, and can make it more difficult to provide such lasting solutions to people who
have been sleeping and living in the encampment. Homeless encampments across the country,
even those that have existed for years, are increasingly subject to sudden evictions or “sweeps”.
Often conducted with little or no notice, sweeps not only physically displace homeless people
from public space, but they often result in the loss or destruction of people’s few possessions.
The loss of warm clothing, protective tents, and medication can become a matter of life and
death. Worse yet, sweeps are often conducted by governments with no plan to house or
adequately shelter the displaced encampment residents. Instead, homeless persons are made to
leave their encampment communities without being offered any alternative places to live.
Because this will merely disperse, rather than reduce, homelessness, new encampments
inevitably reappear. And, without sanitation services, so will the public health and safety
concerns that led to the sweep in the first place. Indeed, California’s state transportation agency
eliminated 217 homeless encampments between July 2014 and February 2015, only to have
some of them reopen the very same day. The cost to taxpayers for this ineffective exercise of
governmental power is significant.
The Solution: Would afford persons experiencing homelessness the right to use public spaces
without discrimination based on their housing status and describe basic human and civil rights
that may be exercised without being subject to criminal or civil sanctions, including the right to
use and to move freely in public spaces, the right to rest in public spaces and to protect
themselves from the elements, the right to eat in any public space in which having food is not
prohibited, and the right to perform religious observances in public spaces, as specified. It
ensures homeless persons due process rights related to their personal property are upheld and
requires municipalities to provide alternative space or adequate housing as well as appropriate
tailored services to people experiencing homelessness. This resolution would authorize a person
whose rights have been violated pursuant to these provisions to enforce those rights in a civil
action in which the court may award the prevailing party injunctive and declaratory relief,
restitution, damages, statutory damages of $1,000 per violation, and fees and costs.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
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CURRENT OR PRIOR RELATED LEGISLATION
This resolution uses language from Connecticut Homeless Bill of Rights, California Senate Bill
876: Homelessness introduced by Liu in February 2016, and a proposed ordinance in Seattle,
WA addressing assessment and access to housing, as well as due process rights of homeless
persons.
AUTHOR AND/OR PERMANENT CONTACT: Michael Wolchansky, 2370 Market Street,
Suite 180, San Francisco, CA 94114, voice: 415-640-0633, email:
Michael@Wolchanskylaw.com.
RESPONSIBLE FLOOR DELEGATE: Michael Wolchansky
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RESOLUTION 02-08-2018
DIGEST
Discovery: Electronic Exchange of Written Discovery
Adds California Rules of Court, rule 3.1005, to require a party to electronically exchange written
discovery upon request.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolution 01-08-2003, which was approved in principle as amended and Resolution
04-01-2007, which was approved in principle.
Reasons:
This resolution adds California Rules of Court, rule 3.1005, to require a party to electronically
exchange written discovery upon request. This resolution should be approved in principle
because it eases the technical burdens in responding to discovery and in preparing discovery
related motions and is consistent with past resolutions approved by the Conference.
Current law only requires service of a paper version of written discovery and responses to
discovery. This requires parties responding to discovery to re-type the written discovery if they
want to have the question precede the responses given. Likewise, the propounding party must
retype the responses as part of their separate statements in the event a motion to compel is
brought. This often adds costs to the litigants. These costs can easily be avoided by electronic
exchange of the discovery requests and responses upon request of the parties as proposed by this
rule change.
The resolution also facilitates the preparation of the statutorily required separate statement in the
event of any discovery motions. Discovery and discovery disputes are already costly. This is a
simple solution towards reducing those costs.
This resolution is related to Resolution 02-03-2018.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that the Judicial
Council add California Rules of Court, rule 3.1005, to read as follows:
1
2
3
4
5
6
7

Rule 3.1005: Request for Electronic Version of Written Discovery
A party represented by an attorney that has propounded or responded to written discovery
on another party must, within five (5) court days of receiving a written request from the
responding party, provide to the responding party an electronic version of that written discovery.
The electronic version may be provided in any form on which the parties agree. If the parties are
unable to agree on the form, the responding party must provide to the requesting party the
electronic version of the discovery that it used to prepare the document. Under this rule, a party
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is not required to create an electronic version or any new version of any document for the
purpose of transmission to the requesting party.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Women Lawyers Association of Los Angeles
STATEMENT OF REASONS
The Problem: Currently there is no requirement that the parties electronically exchange the
discovery requests or responses. Thus, the attorney or his or her staff must retype all of the
questions and answers, which is often very time consuming where there are voluminous
discovery requests and responses, either when responding to discovery or in preparing a separate
statement in anticipation of filing a motion to compel. Although when a party responds to
written discovery it is not required to include the discovery requests (interrogatories, requests for
production, requests for admissions) in the body of the responses, many practitioners do include
the requests in the responses for ease of reading. Where the requests are included in the
responses, it is also helpful to the courts in deciding discovery disputes, particularly during
informal discovery responses where there is no separate statement filed.
The Solution: This resolution would add a new Rule of Court to address the issue and require
that parties represented by an attorney exchange electronic versions of written discovery
demands upon request of the responding party. This will save the parties time and money by not
retyping the discovery requests and responses. In addition, if the discovery requests are included
in the response, it will aid the reader and the courts if the questions and the answers are in one
document. This resolution is modeled after California Rule of Court, rule 3.1350(i), which
requires the electronic exchange of separate statements relating to motions for summary
judgment on request of a party.
IMPACT STATEMENT
This resolution does not affect any other statute, law or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.

AUTHOR AND/OR PERMANENT CONTACT: Shaun Dabby Jacobs, Los Angeles City
Attorney’s Office, 200 N. Main Street, 7th Floor, Los Angeles, CA 90012, (213) 978-2704;
shaun.jacobs@lacity.org
RESPONSIBLE FLOOR DELEGATE: Shaun Dabby Jacobs
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RESOLUTION 03-01-2018
DIGEST
Vandalism While Incarcerated: Making it a “Wobbler” Offense
Amends Penal Code section 4600 to make vandalism to property in a jail or prison, where damage
exceeds $950, chargeable as either a felony or a misdemeanor.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 4600 to make vandalism to property in a jail or prison, where
damage exceeds $950, chargeable as either a felony or a misdemeanor. This resolution should be
approved in principle because the court should be able to consider the individual circumstances of the
case and decide whether justice is best served by punishing the offense as a misdemeanor or a felony,
instead of being required to punish such occurrences as a felony.
Vandalism resulting in damage of over $400 to property outside of a jail or prison is treated as a wobbler,
that is, it may be treated as a misdemeanor or felony. (Pen. Code, § 594, subd. (b).) Under Penal Code
section 4600, vandalism to property in a jail or a prison is a felony, unless the damage is less than $950.
Property damage occurring in a county jail can occur for a number of reasons. For example, a mentally ill
arrestee may break a window or cause other damage while off medication or not properly stabilized. Then
there is the vengeful prisoner who willfully destroys prison property. In general, prisoners should be
deterred from damaging property while in confinement, but as with other vandalism crimes, in cases of
damage or injury to jail or prison property, the prosecution and the court should have discretion to charge
and/or punish the act either as a felony or a misdemeanor based on the individual circumstances of the
case, regardless of the value of the damage.

TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 4600 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12

§ 4600
(a) Every person who willfully and intentionally breaks down, pulls down, or otherwise
destroys or injures any jail, prison, or any public property in any jail or prison, is punishable by a
fine not exceeding ten thousand dollars ($10,000), and by imprisonment in a county jail not
exceeding one year, or pursuant to subdivision (h) of Section 1170, except that where the
damage or injury to any city, city and county, or county jail property or prison property is
determined to be nine hundred fifty dollars ($950) or less, that person is guilty of a misdemeanor.
(b) In any case in which a person is convicted of violating this section, the court may
order the defendant to make restitution to the public entity that owns the property damaged by
the defendant. The court shall specify in the order that the public entity that owns the property
damaged by the defendant shall not enforce the order until the defendant satisfies all outstanding
fines, penalties, assessments, restitution fines, and restitution orders.
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(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: Under current law, vandalism over $400 occurring outside of county jail is a
wobbler, meaning it can be charged as a misdemeanor or a felony. However, under current law
vandalism in a county jail is always a felony, unless the damage is less than $950. Many
vandalism offenses in county jail involve mentally ill defendants who break a window or other
item while off their medications. Refusing to allow a court to consider the individual
circumstances of the case for these defendants makes little sense, especially when such
determinations are made as a matter of course for vandalism cases that occur on the street.
The Solution: This resolution would make vandalism in county jail chargeable as either a felony
or a misdemeanor at the discretion of the prosecution or the court, after consideration of the
nature of the offense and the defendant’s criminal history.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Nick Stewart-Oaten, Los Angeles Public
Defender, 320 W. Temple Street, 5th Floor, Los Angeles CA 90012, phone: 213-974-3000, email: nstewart-oaten@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Nick Stewart-Oaten
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RESOLUTION 03-02-2018
DIGEST
Statute of Limitations: Felony Computer Hacking
Adds Penal Code section 801.3 to commence running of the statute of limitations for felony
computer hacking upon discovery of the crime.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolution 06-08-2017, which was withdrawn.
Reasons:
This resolution adds Penal Code section 801.3 to commence running of the statute of limitations
for felony computer hacking upon discovery of the crime. This resolution should be approved in
principle because it is narrowly tailored to address the problem of inability to prosecute serious
hacking crimes that remain hidden after commission.
Perpetrators of data breaches go to great lengths to conceal the effects of their crimes. As a
result, by the time the crimes are discovered, it can be too late to prosecute them. The resolution
addresses that problem by allowing prosecution within three years of discovery of the
commission of the offense or completion of the offense, whichever is later. It addresses the
overbreadth concerns raised with respect to Resolution 06-08-2017 (which would have applied
the discovery rule to misdemeanors and even infractions) by limiting its application to felonies
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Association recommends that legislation be
sponsored to add Penal Code section 801.3 to read as follows:
1
2
3
4
5

§ 801.3
Notwithstanding Section 801 or any other provision of law, prosecution for a felony
violation of Section 502 shall be commenced within three years after discovery of the
commission of the offense, or within three years after the completion of the offense, whichever is
later.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: Under existing law, the statute of limitations for ‘white-collar’ crimes that involve
a breach of trust (e.g., grand theft, identity theft, fraud, forgery, perjury, etc.) is four years after
discovery of the offense, or four years after its completion, whichever is later. (Pen. Code
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§§801.5, 803(c).) Similarly, the statute of limitations for computer hacking is three years after
discovery, if prosecuted civilly. (Pen. Code, §502(e)(5).) But, the statute of limitations for
computer hacking prosecuted as a felony commences from the date of the offense, not the date of
discovery, which is inconsistent and counterintuitive. (See Pen. Code, §§502(d)(1), 801.)
Unlike victims of physical crimes, victims of computer hacking are often unaware of its
occurrence. For example, in December 2016, Yahoo reported that over 1 billion user accounts
were compromised back in August 2013, or beyond the statute of limitations for criminal
prosecution. (Goel and Perlroth, Yahoo Says 1 Billion User Accounts Were Hacked (Dec. 14,
2016) New York Times www.nytimes.com/2016/12/14/technology/yahoo-hack.html.)
Moreover, due to the anonymous nature of many computer intrusions, an investigation to
identify the perpetrator often requires a significant amount of time and technical resources.
The Solution: This resolution adds Penal Code section 801.3 to adopt the same statute of
limitations for a felony violation of Penal Code section 502 as a civil prosecution for the same
act, i.e. three years after the date of discovery.
IMPACT STATEMENT
The resolution does not affect any law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Michael Fern, Los Angeles District
Attorney's Office, 211 W. Temple Street, Suite 1000, Los Angeles, CA 90012, phone: 213-5374529, e-mail: sclawyer@gmail.com
RESPONSIBLE FLOOR DELEGATE: Michael Fern
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RESOLUTION 03-03-2018
DIGEST
Revocation of Supervision: Exception for Specified Infraction Violations
Amends Penal Code section 19.8 to specify that infraction violations, except as specified, shall
not be grounds for revocation of supervision.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 19.8 to specify that infraction violations, except as
specified, shall not be grounds for revocation of supervision. This resolution should be approved
in principle because it is consistent with the goals of criminal justice realignment, the expansion
of community-based supervision, and the national movement to lessen the criminal implications
of infraction violations.
Current law states that, except for violations related to driving under the influence of controlled
substances or alcohol, or failing to submit to field and alcohol tests, or testing at or above legal
limits for controlled substances and alcohol, a conviction for an offense that was reduced to an
infraction as defined shall not be grounds for the revocation of probation or parole. The
resolution seeks to do two important things. First, it seeks to expand the class of infraction
violations for which an individual would not suffer a revocation of probation and parole. Current
law refers only to those offenses that were reduced to infractions. The resolution would expand
this provision to state that no infraction shall result in the revocation of supervision, except those
enumerated and related to driving under the influence, refusal to take field sobriety tests, and
failing field sobriety tests. This makes sense given that (a) most of the DUI and related
provisions are not infractions in the first instance; (b) there is a valid distinction to be made
between the vast majority of infraction violations which are punishable by fines and penalties
only, and those that result in mandatory suspension of driver’s licenses for drug and alcoholrelated motor vehicle offenses; and (c) there is a significant nation-wide movement away from
the over-criminalization of infraction violations because of the disparate impact of overcriminalization on low-income people and people of color that perpetuates the cycle of injustice
and poverty.
The second change the resolution addresses is to expand the kinds of community supervision that
would not be violated for an infraction violation. As a result of criminal justice realignment
(Assm. Bill No. 109, Chapter 15, Statutes of 2011), community-based supervision was expanded
to include post-release community supervision and mandatory supervision. The resolution
would include post-release community supervision and mandatory supervision as kinds of
supervision that would not be violated for an infraction violation in addition to probation and
parole. This provision makes sense because of the changed definition of community supervision
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post-realignment. Failure to make the change would lead to irregularities and inconsistencies in
the law that would have no justification.
TEXT OF RESOLTUION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 19.8 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

§ 19.8
(a) The following offenses are subject to subdivision (d) of Section 17: Sections 193.8,
330, 415, 485, 490.7, 555, 602.13, and 853.7 of this code; subdivision (c) of Section 532b, and
subdivision (o) of Section 602 of this code; subdivision (b) of Section 25658 and Sections 21672,
25661, and 25662 of the Business and Professions Code; Section 27204 of the Government
Code; subdivision (c) of Section 23109 and Sections 5201.1, 12500, 14601.1, 27150.1, 40508,
and 42005 of the Vehicle Code, and any other offense that the Legislature makes subject to
subdivision (d) of Section 17. Except where a lesser maximum fine is expressly provided for a
violation of those sections, a violation that is an infraction is punishable by a fine not exceeding
two hundred fifty dollars ($250).
(b) Except in cases where a different punishment is prescribed, every offense declared to
be an infraction is punishable by a fine not exceeding two hundred fifty dollars ($250).
(c) Except for the violations enumerated in subdivision (d) of Section 13202.5 of the
Vehicle Code, and Section 14601.1 of the Vehicle Code based upon failure to appear, a
conviction for an offense made an infraction under subdivision (d) of Section 17 is not grounds
for the suspension, revocation, or denial of a license, or for the revocation of probation, or
parole, post release community supervision or mandatory supervision of the person convicted.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: When it comes to how a conviction for an infraction may be used against a person,
the Penal Code is very odd. Penal Code section 19.8 prohibits using enumerated crimes
(misdemeanors that have been reduced to infractions) to violate a person’s parole or probation.
But it says nothing about whether a straight infraction (for example, expired registration,
jaywalking, or speeding) may be used to violate a person’s parole or probation. It makes no sense
for a crime that could have been a misdemeanor to be unusable to violate probation or parole but
at the same time a crime that is only an infraction might be so used. In addition, there are two
new levels of supervision that are not mentioned in the statute: Post Release Community
Supervision (PRCS) and mandatory supervision.
The Solution: The solution is to clarify the law so that no infraction may be used to violate a
person’s parole, probation, PRCS, or mandatory supervision. It really doesn’t make any sense
that a person can be sent to prison, or returned to county jail, because of a fix-it ticket or a
speeding ticket.
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IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Public
Defender, 320 W. Temple Street, Suite 590, Los Angeles, CA 90012, phone: 213-974-3066, email: mharvis@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Mark Harvis
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RESOLUTION 03-04-2018
DIGEST
Insurance Fraud: Make Non-Health Care Insurance Fraud a “Wobbler”
Amends Penal Code section 550 to make non-health care insurance and other fraudulent claims
chargeable as either a felony or a misdemeanor.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 550 to make non-health care insurance and other
fraudulent claims chargeable as either a felony or a misdemeanor. This resolution should be
approved in principle because the prosecutor should have the discretion to prosecute a fraudulent
non-health insurance claim as a felony or misdemeanor.
Since the law’s enactment in 1992, what is now subdivision (c)(2) of section 550 has allowed
discretionary felony or misdemeanor prosecution of fraudulent health care insurance claims and
related activity, regardless of the amount involved in the false claim. (Ins. Code, § 550, subds.
(a)(6)-(9) & (b)(1)-(4).) No similar discretion is authorized for false or fraudulent conduct
concerning a non-health care insurance policy, which must be treated as a felony. (Ins. Code, §
550, subds. (a)(1)-(5).) As is the case when dealing with false and fraudulent claims regarding
health care insurance, the prosecutor and court should have similar discretion to make a good
faith determination, based on the individual circumstances of the case, whether to treat a
fraudulent claim not associated with health care insurance as a felony or a misdemeanor. There
does not appear to be any universally discernable distinction between health care insurance fraud
and fraud related to a non-health care insurance claim to justify the restriction on prosecutorial
authority that currently exists.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 550 to read as follows:
1
2
3
4
5
6
7
8
9

§ 550
(a) It is unlawful to do any of the following, or to aid, abet, solicit, or conspire with any
person to do any of the following:
(1) Knowingly present or cause to be presented any false or fraudulent claim for the
payment of a loss or injury, including payment of a loss or injury under a contract of insurance.
(2) Knowingly present multiple claims for the same loss or injury, including presentation
of multiple claims to more than one insurer, with an intent to defraud.
(3) Knowingly cause or participate in a vehicular collision, or any other vehicular
accident, for the purpose of presenting any false or fraudulent claim.
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(4) Knowingly present a false or fraudulent claim for the payments of a loss for theft,
destruction, damage, or conversion of a motor vehicle, a motor vehicle part, or contents of a
motor vehicle.
(5) Knowingly prepare, make, or subscribe any writing, with the intent to present or use
it, or to allow it to be presented, in support of any false or fraudulent claim.
(6) Knowingly make or cause to be made any false or fraudulent claim for payment of a
health care benefit.
(7) Knowingly submit a claim for a health care benefit that was not used by, or on behalf
of, the claimant.
(8) Knowingly present multiple claims for payment of the same health care benefit with
an intent to defraud.
(9) Knowingly present for payment any undercharges for health care benefits on behalf
of a specific claimant unless any known overcharges for health care benefits for that claimant are
presented for reconciliation at that same time.
(10) For purposes of paragraphs (6) to (9), inclusive, a claim or a claim for payment of a
health care benefit also means a claim or claim for payment submitted by or on the behalf of a
provider of any workers’ compensation health benefits under the Labor Code.
(b) It is unlawful to do, or to knowingly assist or conspire with any person to do, any of
the following:
(1) Present or cause to be presented any written or oral statement as part of, or in support
of or opposition to, a claim for payment or other benefit pursuant to an insurance policy,
knowing that the statement contains any false or misleading information concerning any material
fact.
(2) Prepare or make any written or oral statement that is intended to be presented to any
insurer or any insurance claimant in connection with, or in support of or opposition to, any claim
or payment or other benefit pursuant to an insurance policy, knowing that the statement contains
any false or misleading information concerning any material fact.
(3) Conceal, or knowingly fail to disclose the occurrence of, an event that affects any
person’s initial or continued right or entitlement to any insurance benefit or payment, or the
amount of any benefit or payment to which the person is entitled.
(4) Prepare or make any written or oral statement, intended to be presented to any insurer
or producer for the purpose of obtaining a motor vehicle insurance policy, that the person to be
the insured resides or is domiciled in this state when, in fact, that person resides or is domiciled
in a state other than this state.
(c)(1) Every person who violates paragraph (1), (2), (3), (4), or (5) of subdivision (a) is
guilty of a felony punishable by imprisonment pursuant to subdivision (h) of Section 1170 for
two, three, or five years, and by a fine not exceeding fifty thousand dollars ($50,000), or double
the amount of the fraud, whichever is greater; or by imprisonment in a county jail not to exceed
one year, by a fine of not more than fifty thousand dollars ($50,000), or double the amount of the
fraud, whichever is greater, or by both that imprisonment and fine.
(2) Every person who violates paragraph (6), (7), (8), or (9) of subdivision (a) is guilty of
a public offense.
(A) When the claim or amount at issue exceeds nine hundred fifty dollars ($950), the
offense is punishable by imprisonment pursuant to subdivision (h) of Section 1170 for two, three,
or five years, or by a fine not exceeding fifty thousand dollars ($50,000) or double the amount of
the fraud, whichever is greater, or by both that imprisonment and fine, or by imprisonment in a
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county jail not to exceed one year, by a fine of not more than ten thousand dollars ($10,000), or
by both that imprisonment and fine.
(B) When the claim or amount at issue is nine hundred fifty dollars ($950) or less, the
offense is punishable by imprisonment in a county jail not to exceed six months, or by a fine of
not more than one thousand dollars ($1,000), or by both that imprisonment and fine, unless the
aggregate amount of the claims or amount at issue exceeds nine hundred fifty dollars ($950) in
any 12-consecutive-month period, in which case the claims or amounts may be charged as in
subparagraph (A).
(3) Every person who violates paragraph (1), (2), (3), or (4) of subdivision (b) shall be
punished by imprisonment pursuant to subdivision (h) of Section 1170 for two, three, or five
years, or by a fine not exceeding fifty thousand dollars ($50,000) or double the amount of the
fraud, whichever is greater, or by both that imprisonment and fine, or by imprisonment in a
county jail not to exceed one year, or by a fine of not more than ten thousand dollars ($10,000),
or by both that imprisonment and fine.
(4) Restitution shall be ordered for a person convicted of violating this section, including
restitution for any medical evaluation or treatment services obtained or provided. The court shall
determine the amount of restitution and the person or persons to whom the restitution shall be
paid.
(d) Notwithstanding any other provision of law, probation shall not be granted to, nor
shall the execution or imposition of a sentence be suspended for, any adult person convicted of
felony violations of this section who previously has been convicted of felony violations of this
section or Section 548, or of Section 1871.4 of the Insurance Code, or former Section 556 of the
Insurance Code, or former Section 1871.1 of the Insurance Code as an adult under charges
separately brought and tried two or more times. The existence of any fact that would make a
person ineligible for probation under this subdivision shall be alleged in the information or
indictment, and either admitted by the defendant in an open court, or found to be true by the jury
trying the issue of guilt or by the court where guilt is established by plea of guilty or nolo
contendere or by trial by the court sitting without a jury.
Except when the existence of the fact was not admitted or found to be true or the court
finds that a prior felony conviction was invalid, the court shall not strike or dismiss any prior
felony convictions alleged in the information or indictment.
This subdivision does not prohibit the adjournment of criminal proceedings pursuant to
Division 3 (commencing with Section 3000) or Division 6 (commencing with Section 6000) of
the Welfare and Institutions Code.
(e) Except as otherwise provided in subdivision (f), any person who violates subdivision
(a) or (b) and who has a prior felony conviction of an offense set forth in either subdivision (a) or
(b), in Section 548, in Section 1871.4 of the Insurance Code, in former Section 556 of the
Insurance Code, or in former Section 1871.1 of the Insurance Code shall receive a two-year
enhancement for each prior felony conviction in addition to the sentence provided in subdivision
(c). The existence of any fact that would subject a person to a penalty enhancement shall be
alleged in the information or indictment and either admitted by the defendant in open court, or
found to be true by the jury trying the issue of guilt or by the court where guilt is established by
plea of guilty or nolo contendere or by trial by the court sitting without a jury. Any person who
violates this section shall be subject to appropriate orders of restitution pursuant to Section 13967
of the Government Code.
(f) Any person who violates paragraph (3) of subdivision (a) and who has two prior
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felony convictions for a violation of paragraph (3) of subdivision (a) shall receive a five-year
enhancement in addition to the sentence provided in subdivision (c). The existence of any fact
that would subject a person to a penalty enhancement shall be alleged in the information or
indictment and either admitted by the defendant in open court, or found to be true by the jury
trying the issue of guilt or by the court where guilt is established by plea of guilty or nolo
contendere or by trial by the court sitting without a jury.
(g) Except as otherwise provided in Section 12022.7, any person who violates paragraph
(3) of subdivision (a) shall receive a two-year enhancement for each person other than an
accomplice who suffers serious bodily injury resulting from the vehicular collision or accident in
a violation of paragraph (3) of subdivision (a).
(h) This section shall not be construed to preclude the applicability of any other
provision of criminal law or equitable remedy that applies or may apply to any act committed or
alleged to have been committed by a person.
(i) Any fine imposed pursuant to this section shall be doubled if the offense was
committed in connection with any claim pursuant to any automobile insurance policy in an auto
insurance fraud crisis area designated by the Insurance Commissioner pursuant to Article 4.6
(commencing with Section 1874.90) of Chapter 12 of Part 2 of Division 1 of the Insurance Code.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: The law criminalizing insurance fraud is divided into sections listing various
prohibited acts. Some acts are straight felonies, others can either be filed by the prosecutor as a
felony or a misdemeanor (known as wobblers). There is no real reason to have some acts
punishable only as a felony while others, equally serious, may be punished either as a felony or
as a misdemeanor.
The Solution: The solution is to change the straight felony to a “wobbler,” which gives the
prosecutor the option to file the charge either as a felony or a misdemeanor. In this way, the
prosecutor can be sure that the punishment fits the actual crime.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Public
Defender, 320 W. Temple Street, Suite 590, Los Angeles, CA 90012, phone: 213-974-3066, email: mharvis@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Mark Harvis
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RESOLUTION 03-05-2018
DIGEST
Evidence: Allows Participants to Record Conversations for Evidence of Felonious Violence
Amends Penal Code section 633.5 to allow nonconsensual recording of conversations if done to
gather evidence of any felony involving violence against anyone.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolution 06-05-2017, which was disapproved.
Reasons:
This resolution amends Penal Code section 633.5 to allow nonconsensual recording of
conversations if done to gather evidence of any felony involving violence against anyone. This
resolution should be disapproved because it is too broad and susceptible to misuse.
The Privacy Act of 1967 was intended to protect individual privacy rights. (See Coulter v. Bank
of America (1994) 28 Cal.App.4th 923, 928.) However, the Legislature recognized that some
confidential communications may be strong evidence of a serious crime, and created the narrow
exception found in Penal Code section 633.5. That section foregoes the two-party consent
requirement if a party to the communication reasonably believes that they will preserve evidence
that the other person is committing or has committed extortion, kidnapping, bribery, any felony
involving violence against the person, or a violation of section 653m. The resolution seeks to
broaden the felony violence exception to permit recording where there is a reasonable belief that
any person is at risk of harm due to one of the enumerated felonies.
Because the person making the recording is not required to have any relationship with the person
at risk, this resolution permits the exemption to be used for purposes other than protecting
potential victims of violence. While the resulting evidence would only be admissible in a
criminal prosecution, the recording itself would be permissible even if it were merely a fishing
expedition for purposes of blackmail, political leverage, or public embarrassment. This carefully
crafted exemption to the Privacy Act should not be so broad.
This resolution is related to Resolution 03-06-2018.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 633.5 to read as follows:
1
2
3

§ 633.5
Sections 631, 632, 632.5, 632.6, and 632.7 do not prohibit one party to a confidential
communication from recording the communication for the purpose of obtaining evidence
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reasonably believed to relate to the commission by another party to the communication of the
crime of extortion, kidnapping, bribery, any felony involving violence against the a person,
including, but not limited to, human trafficking, as defined in Section 236.1, or a violation of
Section 653m, or domestic violence as defined in Section 13700. Nothing in Section 631, 632,
632.5, 632.6, or 632.7 renders any evidence so obtained inadmissible in a prosecution for
extortion, kidnapping, bribery, any felony involving violence against the person, including, but
not limited to, human trafficking, as defined in Section 236.1, a violation of Section 653m, or
domestic violence as defined in Section 13700, or any crime in connection therewith.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: Under existing law, recording a communication is prohibited unless all parties
consent. A few exceptions exist, including a recording done to obtain evidence reasonably
believed to relate to any felony involving violence against the person doing the recording. In
other words, people cannot record evidence of brutality having been done to someone else,
including their spouse, children, or anyone else significant to them because the exception only
applies to violent felonies against the person doing the recording. During the incident, the victim
has a hard time recording anything for obvious reasons. After the incident, if the survivor would
like to obtain an admission, the survivor needs to confront the perpetrator again and risk further
violence upon himself or herself.
The Solution: This resolution replaces “against the person” with “against a person” because
people should be able to collect evidence of violence even if they are not the victim. That enables
safer scenarios by preventing the victim from having to record during the act or confront the
perpetrator again to get an admission. The non-change to admissibility standards at the end is
intentional because the goal is only to ensure those who record evidence of violence on behalf of
others are not made into criminals.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
Assembly Bill 413 (2017).
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste.
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com.
RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS

ORANGE COUNTY BAR ASSOCIATION
This resolution seeks to permit the nonconsensual recording of a confidential communication by
anyone so long it is done under the guise of obtaining evidence reasonably believed to relate to
the commission by another party to “any felony involving violence against a person”. There is no
limitation to as to who may record the communication. No relationship to the victim of the
purported violence is required. Anyone who suspects a felony offense involving violence to
anyone can call up the alleged perpetrator and attempt to solicit a clandestine recorded
confession. Anyone can play detective so long as you reasonably believe you are procuring
evidence related to a felonious violence. This proposed amendment abrogates much of the
privacy protection afforded by this statute. By not limiting who may secretly record, the
resolution undermines that which the statute implicitly prohibits and adds new foundational
issues for the potential introduction of this evidence at trial.
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RESOLUTION 03-06-2018
DIGEST
Conversations: Allow Participants to Record to Obtain Evidence of Violent Misdemeanors
Amends Penal Code section 633.5 to allow a party to a conversation to record it without consent
from all parties if it is to obtain evidence of any misdemeanor involving violence.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolution 06-05-2017, which was disapproved.
Reasons:
This resolution amends Penal Code section 633.5 to allow a party to a conversation to record it
without consent from all parties if it is to obtain evidence of any misdemeanor involving
violence. This resolution should be disapproved because it is overly broad.
The Privacy Act of 1967 was intended to protect individual privacy rights. (See Coulter v. Bank
of America (1994) 28 Cal.App.4th 923, 928.) However, the Legislature recognized some
confidential communications may be strong evidence of a serious crime, and created the narrow
exception found in Penal Code section 633.5. That section foregoes the two-party consent
requirement if a party to the communication reasonably believes it will preserve evidence that
the other person is committing or has committed extortion, kidnapping, bribery, any felony
involving violence against the person, or a violation of Section 653m. The resolution seeks to
broaden the exception to include any misdemeanor involving violence against the person.
The exception to confidentiality created by Section 633.5 was intended to prevent or expose
serious criminal acts; it is only then that the important protections of individual privacy might be
outweighed. By including misdemeanor offenses, this resolution goes too far. A slap in the face
may be an illegal battery, but it should not justify secretly recording a communication that might
mention it. The risk of misuse of the exemption is greatly increased by the inclusion of
misdemeanor offenses.
This resolution is related to Resolution 03-05-2018.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 633.5 to read as follows:
1
2
3
4
5

§ 633.5
Sections 631, 632, 632.5, 632.6, and 632.7 do not prohibit one party to a confidential
communication from recording the communication for the purpose of obtaining evidence
reasonably believed to relate to the commission by another party to the communication of the
crime of extortion, kidnapping, bribery, any misdemeanor or felony involving violence against
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the person, including, but not limited to, human trafficking, as defined in Section 236.1, or a
violation of Section 653m, or domestic violence as defined in Section 13700. Nothing in Section
631, 632, 632.5, 632.6, or 632.7 renders any evidence so obtained inadmissible in a prosecution
for extortion, kidnapping, bribery, any felony involving violence against the person, including,
but not limited to, human trafficking, as defined in Section 236.1, a violation of Section 653m, or
domestic violence as defined in Section 13700, or any crime in connection therewith.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: Under existing law, recording a communication is prohibited unless all parties
consent. A few exceptions exist, including a recording done to obtain evidence reasonably
believed to relate to any felony involving violence against the person doing the recording. In
other words, lay people are expected to check the Penal Code to determine whether a particular
act of violence against them is a felony before recording evidence of the violence against them,
and if they try submitting recorded proof of a violent action that isn’t a felony, they open
themselves up to prosecution.
The Solution: This resolution adds misdemeanors involving violence to the exceptions so nobody
opens themselves up to prosecution by recording evidence of violence against them if the
particular violent act happens not to be a felony. The non-addition of “misdemeanor or” to the
admissibility standards at the bottom is intentional because the goal is not to increase the levels
of crimes where recordings are admissible at trial, but only to ensure that victims of
misdemeanors involving violence do not get treated as criminals for recording evidence of such
incidents.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
Assem. Bill 413 (2017).
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste.
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com.
RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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_____________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
ORANGE COUNTY BAR ASSOCIATION
This resolution destroys any privacy protections left in Penal Code section 633.5 by professing to
protect those who erroneously record misdemeanors. First, it eliminates the current statutory
application to only felony actions involving violence to the person. It thus broadens the purview
of 633.5 to include misdemeanors such as Penal Code sections 415 (Disturbing the Peace) or 422
(Criminal Threats). Secondly, this proposal permits any party to the confidential communication
to record the same despite not being the target of the intended criminal act. Under this resolution,
any individual overhearing a conversation over the loud speaker of a cell phone would be
entitled to record the conversation. Lastly, the resolution leaves the statutory limitation as to the
admissibility in court of the recorded communication for misdemeanors intact. Essentially, what
we are left with is a statute which authorizes the nonconsensual recording of another anytime one
suspects the other person is talking about doing any type of potential violence to any person
regardless of whether that person is simply listening to another participating in the confidential
communication.
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RESOLUTION 03-07-2018
DIGEST
Cannabis Law: Resentencing for Conspiracy and Accessory to Marijuana Offenses
Amends Health and Safety Code section 11361.8 to allow resentencing for conspiracy and
accessory to marijuana-related offenses.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Health and Safety Code section 11361.8 to allow resentencing for
conspiracy and accessory to marijuana-related offenses. This resolution should be disapproved
because conspiracy and accessory after the fact are independent offenses that impede the
detection and prosecution of a crime, and fall outside the rationale for decriminalization of
marijuana.
It is not clear that Proposition 64 was intended to decriminalize conspiracy crimes. Health and
Safety Code section 11360, which deals with sale and transportation for sale of marijuana,
provides that it does not “preclude or limit prosecution for any aiding and abetting or conspiracy
offenses.” (Health & Saf. Code, § 11360, subd. (d).) This is likely because criminal
conspiracies are viewed as making crimes more difficult to detect or prevent than the same
crimes committed by individuals. Thus, conspiracies can be charged as felonies, even when the
underlying crime is a misdemeanor. Accessory after the fact, under Penal Code section 32,
relates to helping a felon escape arrest, prosecution, or conviction. It too, represents an
independent crime, which hinders the ability of law enforcement officials and courts to address
the underlying crimes. Inmates convicted of an accessory offense acted to conceal activity that
was criminal at the time, and thus committed a different category of crime from the underlying
marijuana offense.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Health and Safety Code section 11361.8 to read as follows:
1
2
3
4
5
6
7
8
9

§ 11361.8
(a) A person currently serving a sentence for a conviction, whether by trial or by
open or negotiated plea, who would not have been guilty of an offense, or who would
have been guilty of a lesser offense under the Control, Regulate and Tax Adult Use of
Marijuana Act had that act been in effect at the time of the offense may petition for a
recall or dismissal of sentence before the trial court that entered the judgment of
conviction in his or her case to request resentencing or dismissal in accordance with
Sections 11357, 11358, 11359, 11360, 11362.1, 11362.2, 11362.3, and 11362.4 as those
sections have been amended or added by that act. A defendant currently serving a
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sentence for conspiracy to commit an offense eligible for dismissal or reduction under
this section, pursuant to Penal Code section 182, or as an accessory to an offense eligible
for dismissal or reduction, pursuant to Penal Code section 32, may petition for recall or
dismissal of that sentence, and is entitled to be resentenced as if he or she had originally
been charged with the underlying marijuana offense.
(b) Upon receiving a petition under subdivision (a), the court shall presume the
petitioner satisfies the criteria in subdivision (a) unless the party opposing the petition
proves by clear and convincing evidence that the petitioner does not satisfy the criteria. If
the petitioner satisfies the criteria in subdivision (a), the court shall grant the petition to
recall the sentence or dismiss the sentence because it is legally invalid unless the court
determines that granting the petition would pose an unreasonable risk of danger to public
safety.
(1) In exercising its discretion, the court may consider, but shall not be limited to
evidence provided for in subdivision (b) of Section 1170.18 of the Penal Code.
(2) As used in this section, “unreasonable risk of danger to public safety” has the
same meaning as provided in subdivision (c) of Section 1170.18 of the Penal Code.
(c) A person who is serving a sentence and is resentenced pursuant to subdivision
(b) shall be given credit for any time already served and shall be subject to supervision
for one year following completion of his or her time in custody or shall be subject to
whatever supervision time he or she would have otherwise been subject to after release,
whichever is shorter, unless the court, in its discretion, as part of its resentencing order,
releases the person from supervision. Such person is subject to parole supervision under
Section 3000.08 of the Penal Code or post-release community supervision under
subdivision (a) of Section 3451 of the Penal Code by the designated agency and the
jurisdiction of the court in the county in which the offender is released or resides, or in
which an alleged violation of supervision has occurred, for the purpose of hearing
petitions to revoke supervision and impose a term of custody.
(d) Under no circumstances may resentencing under this section result in the
imposition of a term longer than the original sentence, or the reinstatement of charges
dismissed pursuant to a negotiated plea agreement.
(e) A person who has completed his or her sentence for a conviction under
Sections 11357, 11358, 11359, and 11360, whether by trial or open or negotiated plea,
who would not have been guilty of an offense or who would have been guilty of a lesser
offense under the Control, Regulate and Tax Adult Use of Marijuana Act had that act
been in effect at the time of the offense, may file an application before the trial court that
entered the judgment of conviction in his or her case to have the conviction dismissed
and sealed because the prior conviction is now legally invalid or redesignated as a
misdemeanor or infraction in accordance with Sections 11357, 11358, 11359, 11360,
11362.1, 11362.2, 11362.3, and 11362.4 as those sections have been amended or added
by that act. A defendant who has completed a sentence for a conspiracy to commit an
offense eligible for dismissal or reduction under this section, pursuant to Penal Code
section 182, or as an accessory to an offense eligible for dismissal or reduction, pursuant
to Penal Code section 32, may petition for recall or dismissal of that sentence, and is
entitled to be resentenced as if he or she had originally been charged with the underlying
marijuana offense.
(f) The court shall presume the petitioner satisfies the criteria in subdivision (e)
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unless the party opposing the application proves by clear and convincing evidence that
the petitioner does not satisfy the criteria in subdivision (e). Once the applicant satisfies
the criteria in subdivision (e), the court shall redesignate the conviction as a misdemeanor
or infraction or dismiss and seal the conviction as legally invalid as now established
under the Control, Regulate and Tax Adult Use of Marijuana Act.
(g) Unless requested by the applicant, no hearing is necessary to grant or deny an
application filed under subdivision (e).
(h) Any felony conviction that is recalled and resentenced under subdivision (b)
or designated as a misdemeanor or infraction under subdivision (f) shall be considered a
misdemeanor or infraction for all purposes. Any misdemeanor conviction that is recalled
and resentenced under subdivision (b) or designated as an infraction under subdivision (f)
shall be considered an infraction for all purposes.
(i) If the court that originally sentenced the petitioner is not available, the
presiding judge shall designate another judge to rule on the petition or application.
(j) Nothing in this section is intended to diminish or abrogate any rights or
remedies otherwise available to the petitioner or applicant.
(k) Nothing in this and related sections is intended to diminish or abrogate the
finality of judgments in any case not falling within the purview of the Control, Regulate
and Tax Adult Use of Marijuana Act.
(l) A resentencing hearing ordered under the Control, Regulate and Tax Adult Use
of Marijuana Act shall constitute a “post-conviction release proceeding” under paragraph
(7) of subdivision (b) of Section 28 of Article I of the California Constitution (Marsy’s
Law).
(m) The provisions of this section shall apply equally to juvenile delinquency
adjudications and dispositions under Section 602 of the Welfare and Institutions Code if
the juvenile would not have been guilty of an offense or would have been guilty of a
lesser offense under the Control, Regulate and Tax Adult Use of Marijuana Act.
(n) The Judicial Council shall promulgate and make available all necessary forms
to enable the filing of the petitions and applications provided in this section.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: Under Prop. 64, people who were previously convicted of marijuana related
offenses for conduct that is now legal (such as growing marijuana) can apply for relief from their
old convictions. Because such convictions are bars to many forms of employment, housing,
licensure, and even legal residency, this relief can be life changing and help the formerly
convicted reintegrate back into society. Unfortunately, the offenses listed in Prop. 64 do not take
into account common alternative charges that were previously offered to less culpable defendants
who wanted to avoid drug convictions. For example, defendants charged with marijuana
cultivation might plead to a felony accessory charge (PC 32) or to a felony conspiracy charge
(PC 182) in lieu of the marijuana offense. Because these alternative charges are not specifically
listed in Prop. 64, even the most deserving of these defendants is currently ineligible for relief.
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The Solution: This resolution would allow defendants whose conviction for PC 32 or 182 was
based on an underlying qualifying marijuana offense to apply for relief under Prop. 64.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Nick Stewart-Oaten, Los Angeles Public
Defender, 320 W. Temple Street, 5th Floor, Los Angeles CA 90012, phone: 213-974-3000, email: nstewart-oaten@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Nick Stewart-Oaten

03-07-2018 Page 4 of 4

RESOLUTION 03-08-2018
DIGEST
Resentencing: Waiver of Appearance Under Propositions 47 and 64
Amends Penal Code section 1170.18 and Health and Safety Code section 11361.8 to allow
waiver of personal appearance for resentencing under Propositions 47 and 64.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 1170.18 and Health and Safety Code section 11361.8
to allow waiver of personal appearance for resentencing under Propositions 47 and 64. This
resolution should be approved in principle because it would allow inmates to receive the benefits
of these resentencing statutes without losing housing placements, work assignments, or access to
programming.
Proposition 47 allows petitions for resentencing for petty theft, check kiting, and certain drug
possession crimes. Proposition 64 does the same for certain marijuana-related crimes. However,
Penal Code section 977, subdivision (b)(1), requires that an inmate charged with a felony be
present in court for all hearings, including resentencing hearings. Inmates transported to court
for such hearings can potentially lose their housing placements while they are away from their
facility, and do not have access to any programming or job placement. Penal Code section 977
does allow for an inmate to waive personal appearances, but the waiver applies to all
appearances.
The resolution permits a specific waiver to allow an inmate to waive his or her appearance for
resentencing, without requiring an inmate to waive his or her appearance at all hearings. Further,
the resolution does not require that an inmate waive his or her appearance at the resentencing.
So, if an inmate wants to appear at the hearing, he or she will not lose the right to do so. The
resolution would also promote judicial economy in both time and money because there will not
be delays in waiting for the inmate to appear in court and the system will not incur transportation
costs to bring inmates to court.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 1170.18 and Health and Safety Code section 11361.8 to
read as follows:
1
2
3
4

§ 1170.18
(a) A person who, on November 5, 2014, was serving a sentence for a conviction,
whether by trial or plea, of a felony or felonies who would have been guilty of a misdemeanor
under the act that added this section (“this act”) had this act been in effect at the time of the
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offense may petition for a recall of sentence before the trial court that entered the judgment of
conviction in his or her case to request resentencing in accordance with Sections 11350, 11357,
or 11377 of the Health and Safety Code, or Section 459.5, 473, 476a, 490.2, 496, or 666 of the
Penal Code, as those sections have been amended or added by this act.
(b) Upon receiving a petition under subdivision (a), the court shall determine whether the
petitioner satisfies the criteria in subdivision (a). If the petitioner satisfies the criteria in
subdivision (a), the petitioner’s felony sentence shall be recalled and the petitioner resentenced to
a misdemeanor pursuant to Sections 11350, 11357, or 11377 of the Health and Safety Code, or
Section 459.5, 473, 476a, 490.2, 496, or 666 of the Penal Code, as those sections have been
amended or added by this act, unless the court, in its discretion, determines that resentencing the
petitioner would pose an unreasonable risk of danger to public safety. In exercising its discretion,
the court may consider all of the following:
(1) The petitioner’s criminal conviction history, including the type of crimes committed,
the extent of injury to victims, the length of prior prison commitments, and the remoteness of the
crimes.
(2) The petitioner’s disciplinary record and record of rehabilitation while incarcerated.
(3) Any other evidence the court, within its discretion, determines to be relevant in
deciding whether a new sentence would result in an unreasonable risk of danger to public safety.
(c) As used throughout this Code, “unreasonable risk of danger to public safety” means
an unreasonable risk that the petitioner will commit a new violent felony within the meaning of
clause (iv) of subparagraph (C) of paragraph (2) of subdivision (e) of Section 667.
(d) A person who is resentenced pursuant to subdivision (b) shall be given credit for time
served and shall be subject to parole for one year following completion of his or her sentence,
unless the court, in its discretion, as part of its resentencing order, releases the person from
parole. Such person is subject to Section 3000.08 parole supervision by the Department of
Corrections and Rehabilitation and the jurisdiction of the court in the county in which the parolee
is released or resides, or in which an alleged violation of supervision has occurred, for the
purpose of hearing petitions to revoke parole and impose a term of custody.
(e) Under no circumstances may resentencing under this section result in the imposition
of a term longer than the original sentence.
(f) A person who has completed his or her sentence for a conviction, whether by trial or
plea, of a felony or felonies who would have been guilty of a misdemeanor under this act had
this act been in effect at the time of the offense, may file an application before the trial court that
entered the judgment of conviction in his or her case to have the felony conviction or convictions
designated as misdemeanors.
(g) If the application satisfies the criteria in subdivision (f), the court shall designate the
felony offense or offenses as a misdemeanor.
(h) Unless requested by the applicant, no hearing is necessary to grant or deny an
application filed under subdivision (f).
(i) The provisions of this section shall not apply to persons who have one or more prior
convictions for an offense specified in clause (iv) of subparagraph (C) of paragraph (2) of
subdivision (e) of Section 667 or for an offense requiring registration pursuant to subdivision (c)
of Section 290.
(j) Any petition or application under this section shall be filed on or before November 4,
2022, or at a later date upon showing of good cause.
(k) Any felony conviction that is recalled and resentenced under subdivision (b) or
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designated as a misdemeanor under subdivision (g) shall be considered a misdemeanor for all
purposes, except that such resentencing shall not permit that person to own, possess, or have in
his or her custody or control any firearm or prevent his or her conviction under Chapter 2
(commencing with Section 29800) of Division 9 of Title 4 of Part 6.
(l) If the court that originally sentenced the petitioner is not available, the presiding judge
shall designate another judge to rule on the petition or application.
(m) Nothing in this section is intended to diminish or abrogate any rights or remedies
otherwise available to the petitioner or applicant.
(n) Nothing in this and related sections are not intended to diminish or abrogate the
finality of judgments in any case not falling within the purview of this act.
(o) A resentencing hearing ordered under this act shall constitute a “post-conviction
release proceeding” under paragraph (7) of subdivision (b) of Section 28 of Article I of the
California Constitution (Marsy’s Law).
(p) Notwithstanding subdivision (b) of Section 977, a person petitioning for resentencing
may waive his or her appearance in court for the resentencing. The waiver shall be in writing and
signed by the petitioner.
§ 11361.8
(a) A person currently serving a sentence for a conviction, whether by trial or by open or
negotiated plea, who would not have been guilty of an offense or who would have been guilty of
a lesser offense under the Control, Regulate and Tax Adult Use of Marijuana Act had that Act
been in effect at the time of the offense may petition for a recall or dismissal of sentence before
the trial court that entered the judgment of conviction in his or her case to request resentencing or
dismissal in accordance with Sections 11357, 11358, 11359, 11360, 11362.1, 11362.2, 11362.3,
and 11362.4 as those sections have been amended or added by this Act.
(b) Upon receiving a petition under subdivision (a), the court shall presume the petitioner
satisfies the criteria in subdivision (a) unless the party opposing the petition proves by clear and
convincing evidence that the petitioner does not satisfy the criteria. If the petitioner satisfies the
criteria in subdivision (a), the court shall grant the petition to recall the sentence or dismiss the
sentence because it is legally invalid unless the court determines that granting the petition would
pose an unreasonable risk of danger to public safety.
(1) In exercising its discretion, the court may consider, but shall not be limited to
evidence provided for in subdivision (b) of Section 1170.18 of the Penal Code.
(2) As used in this section, “unreasonable risk of danger to public safety” has the same
meaning as provided in subdivision (c) of Section 1170.18 of the Penal Code.
(c) A person who is serving a sentence and resentenced pursuant to subdivision (b) shall
be given credit for any time already served and shall be subject to supervision for one year
following completion of his or her time in custody or shall be subject to whatever supervision
time he or she would have otherwise been subject to after release, whichever is shorter, unless
the court, in its discretion, as part of its resentencing order, releases the person from supervision.
Such person is subject to parole supervision under Section 3000.08 of the Penal Code or postrelease community supervision under subdivision (a) of Section 3451 of the Penal Code by the
designated agency and the jurisdiction of the court in the county in which the offender is released
or resides, or in which an alleged violation of supervision has occurred, for the purpose of
hearing petitions to revoke supervision and impose a term of custody.
(d) Under no circumstances may resentencing under this section result in the imposition
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of a term longer than the original sentence, or the reinstatement of charges dismissed pursuant to
a negotiated plea agreement.
(e) A person who has completed his or her sentence for a conviction under Sections
11357, 11358, 11359, and 11360, whether by trial or open or negotiated plea, who would not
have been guilty of an offense or who would have been guilty of a lesser offense under the
Control, Regulate and Tax Adult Use of Marijuana Act had that Act been in effect at the time of
the offense, may file an application before the trial court that entered the judgment of conviction
in his or her case to have the conviction dismissed and sealed because the prior conviction is now
legally invalid or redesignated as a misdemeanor or infraction in accordance with Sections
11357, 11358, 11359, 11360, 11362.1, 11362.2, 11362.3, and 11362.4 as those sections have
been amended or added by this act.
(f) The court shall presume the petitioner satisfies the criteria in subdivision (e) unless
the party opposing the application proves by clear and convincing evidence that the petitioner
does not satisfy the criteria in subdivision (e). Once the applicant satisfies the criteria in
subdivision (e), the court shall redesignate the conviction as a misdemeanor or infraction or
dismiss and seal the conviction as legally invalid as now established under the Control, Regulate
and Tax Adult Use of Marijuana Act.
(g) Unless requested by the applicant, no hearing is necessary to grant or deny an
application filed under subdivision (e).
(h) Any felony conviction that is recalled and resentenced under subdivision (b) or
designated as a misdemeanor or infraction under subdivision (f) shall be considered a
misdemeanor or infraction for all purposes. Any misdemeanor conviction that is recalled and
resentenced under subdivision (b) or designated as an infraction under subdivision (f) shall be
considered an infraction for all purposes.
(i) If the court that originally sentenced the petitioner is not available, the presiding judge
shall designate another judge to rule on the petition or application.
(j) Nothing in this section is intended to diminish or abrogate any rights or remedies
otherwise available to the petitioner or applicant.
(k) Nothing in this and related sections is intended to diminish or abrogate the finality of
judgments in any case not falling within the purview of the Control, Regulate and Tax Adult Use
of Marijuana Act.
(l) A resentencing hearing ordered under the Control, Regulate and Tax Adult Use of
Marijuana Act shall constitute a “post-conviction release proceeding” under paragraph (7) of
subdivision (b) of Section 28 of Article I of the California Constitution (Marsy’s Law).
(m) The provisions of this section shall apply equally to juvenile delinquency
adjudications and dispositions under Section 602 of the Welfare and Institutions Code if the
juvenile would not have been guilty of an offense or would have been guilty of a lesser offense
under the Control, Regulate and Tax Adult Use of Marijuana Act.
(n) The Judicial Council shall promulgate and make available all necessary forms to
enable the filing of the petitions and applications provided in this section.
(o) Notwithstanding subdivision (b) of Section 977, a person petitioning for resentencing
or dismissal may waive his or her appearance in court for the resentencing or dismissal. The
waiver shall be in writing and signed by the petitioner.
(Proposed new language underlined; language to be deleted stricken)
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PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: Criminal defendants have a statutory right to be present for sentencing and
resentencing. Many incarcerated defendants, however, do not want to be transported from prison
to court to be present when their case is resentenced, particularly if the resentencing does not
mean the person will be released from custody. Inmates will lose housing location and work
assignments. If the inmate is involved in programming, that programming will be lost. When
the voters passed Proposition 36 (Three Strikes Reform) they included a provision allowing a
waiver of personal presence. The waiver provision was not included in Propositions 47 and 64,
both of which contain resentencing provisions.
The Solution: The solution is to allow defendants to waive, in writing, their presence in court for
a Proposition 47 or 64 resentencing. No defendant will be required to waive his or her presence.
It is entirely up to the inmate.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Public
Defender, 320 W. Temple Street, Suite 590, Los Angeles, CA 90012, phone: 213-974-3066, email: mharvis@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Mark Harvis
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RESOLUTION 03-09-2018
DIGEST
Incarceration: National Standards to Prevent, Detect and Respond to Prison Rape
Adds Penal Code sections 2635.5, 2644, 2645 and 2646, and amends section 2636 regarding
prison searches and inmate housing, with an implementation deadline of July 1, 2021.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolutions 06-12-2014, 08-03-2015, and 06-03-2017, which were approved in
principle, and Resolution 01-09-2016, which was disapproved.
Reasons:
This resolution adds Penal Code sections 2635.5, 2644, 2645 and 2646, and amends section
2636 regarding prison searches and inmate housing, with an implementation deadline of July
1, 2021. This resolution should be disapproved because the policies of the California
Department of Corrections and Rehabilitation already conform to the national standards and
the proposed changes do not.
On May 15, 2018, the California Department of Corrections and Rehabilitation (CDCR) updated
their policies with respect to transgender inmates to conform with the National Standards to
Prevent, Detect and Respond to Prison Rape (28 C.F.R. § 115). (See Notice of Change to
Department Operations Manual, https://www.cdcr.ca.gov/Regulations/Adult_Operations/docs/
DOM/NCDOM/ 2018NCDOM/18-08/NCDOM_18-08.pdf.) Since 2016, CDCR facilities have
undergone audits to verify implementation of these standards. (See Prison Rape and Elimination
Act (PREA) Audits and Reports, California Department of Corrections and Rehabilitation,
http://www.cdcr.ca.gov/PREA/ Reports-Audits.html.) Thus far, every facility audited has met or
exceeded these standards, and identified deficiencies have been addressed by the policy update.
Although the resolution ostensibly seeks to ensure compliance with federal guidelines, it
contains provisions that conflict with them and would endanger the safety of all inmates. The
amendments to subdivisions (a) and (f) of Penal Code section 2636 would remove consideration
of whether an inmate is ‘violent or non-violent’ in housing assignments, requiring housing
assignments for transgender, non-binary, or intersex inmates to be based solely on that inmate’s
own perception. By contrast, the national standards require consideration of both subjective and
objective criteria, including, but not limited to, the inmate’s perception of safety, mental illness,
and mental disability “with the goal of keeping all residents safe and free from sexual abuse.”
(28 C.F.R. § 115.342.)
Also, the addition of Penal Code section 2645 would mandate an impractical search policy not
found in the national standards. Under subdivision (b), an inmate could arbitrarily determine
whether a search requires multiple officers and engage in gender discrimination, such as
requiring a searching officer’s gender to be “nonbinary.” (See Veh. Code, § 12800.)
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Penal Code sections 2635.5, 2644, 2645 and 2646 and amend Penal Code
section 2636 to read as follows:
1
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§ 2635.5
For purposes of this article, the following definitions shall apply:
(a) “Intersex” is an umbrella term used to describe natural bodily variations, which can
include external genitalia, internal sex organs, chromosomes, or hormonal differences that
transcend typical ideas of male and female.
(b) “Nonbinary” is an umbrella term for people whose gender falls somewhere outside of
the traditional conceptions of strictly either female or male.
(c) “Transgender” means a person whose gender identity (i.e., internal sense of feeling
male or female) is different from the person’s assigned sex at birth.
§ 2636
For purposes of this section, all references to classification of wards shall take effect
upon the adoption of a classification system for wards developed by the Department of
Corrections and Rehabilitation in compliance with Farrell v. Allen, Alameda County Superior
Court Case No. RG 03079344.
The following practices shall be instituted to prevent sexual violence and promote inmate
and ward safety in the Department of Corrections and Rehabilitation:
(a) All inmates and wards in the custody of the California Department of Corrections and
Rehabilitation, shall be assessed during an intake screening for their risk of being sexually
abused by other inmates and wards.
(b) Intake screening shall ordinarily take place within 72 hours of arrival at the receiving
facility.
(a) (c) The Department of Corrections and Rehabilitation inmate classification and
housing assignment procedures shall take into account risk factors that can lead to inmates and
wards becoming the target of sexual victimization.
Relevant considerations include The following must be considered:
(1) Age of the inmate or ward.
(2) Whether the offender is a violent or nonviolent offender;
(32) Whether the inmate or ward has a history of mental illness.
(3) Whether the inmate or ward is transgender, intersex, or nonbinary.
(4) Whether the inmate or ward is, or is perceived to be gay, lesbian, or bisexual.
(5) Whether the inmate or ward has previously experienced sexual victimization.
(d) The information from the risk screening required by (d) shall be used to inform
housing, bed, work, education, and program assignments with the goal of keeping vulnerable
inmates and wards safe from sexual victimization.
(e) Individualized determinations shall be made about how to ensure the safety of each
inmate and ward.
(f) In deciding whether to assign a transgender, nonbinary or intersex person to a male or
female facility and in making other housing and programming assignments, placements shall be
considered on a case-by-case basis based on the inmate’s or ward’s own perception of safety.
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(g) In general, transgender, nonbinary and intersex people must be housed in the general
population of the facility, unless the individual requests another type of housing for their own
safety (such as single cell, double cell, or administrative segregation), or staff raise and
document serious, specific, and articulable security or management concerns about placement of
that particular individual in that type of housing.
(h) Placement and programming assignments for each transgender, nonbinary, and
intersex inmate and ward shall be reassessed at least twice each year to review any threats to
safety experienced by the inmate or ward.
(i) Lesbian, gay, bisexual, transgender, nonbinary or intersex inmates and wards shall not
be placed in dedicated facilities, units, or wings solely on the basis of such identification or
status.
(j) Within a set time period, not to exceed 30 days from the inmate’s or ward’s arrival at a
facility, the facility shall reassess the inmate’s or ward’s risk of victimization based upon any
additional, relevant information received by the facility since the intake screening.
(k) An inmate’s or ward’s risk level shall be reassessed when warranted due to a referral,
request, incident of sexual abuse, or receipt of additional information that bears on the inmate
and ward’s risk of sexual victimization.
(l) Inmates and wards may not be disciplined for refusing to answer, or for not disclosing
complete information in response to, questions asked pursuant to section (d).
(m) Each facility shall implement appropriate controls on the dissemination within the
facility of responses to questions asked pursuant to this standard in order to ensure that sensitive
information is not exploited to the inmate and ward’s detriment by staff or other inmate and
wards.
(b) (n) The Department of Corrections and Rehabilitation shall ensure that staff members
intervene and respond quickly when an inmate or ward appears to be the target of sexual
harassment or intimidation.
§ 2644
(a) Inmates or wards at high risk for sexual victimization shall not be placed in
involuntary segregated housing unless an assessment of all available alternatives has been made,
and a determination has been made that there is no available alternative means of separation
from likely abusers. If a facility cannot conduct such an assessment immediately, the facility may
hold the inmate or ward in involuntary segregated housing for up to 36 hours while completing
the assessment.
(b) Inmates and wards placed in segregated housing for this purpose shall have access to
programs, privileges, education, work opportunities, and good time credits to the extent possible.
If the facility restricts access to programs, privileges, education, work opportunities, or good
time credits the facility shall document:
(1) The opportunities that have been limited;
(2) The duration of the limitation; and
(3) The reasons for such limitations.
(c) Inmates and wards shall only be assigned to such involuntary segregated housing until
an alternative means of separation from likely abusers can be arranged, and such an assignment
shall not ordinarily exceed a period of 7 days.
(d) If an involuntary segregated housing assignment is made pursuant to paragraph (a) of
this section, the facility shall clearly document:
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(1) The basis for the facility’s concern for the inmate’s safety; and
(2) The reason why no alternative means of separation can be arranged.
(e) In the event an inmate or ward is voluntarily placed in segregated housing, or if
placed there involuntarily for over seven days, the facility shall afford each such inmate a review
to determine whether there is a continuing need for separation from the general population every
4 days.
§ 2645
(a) When performing searches, the California Department of Corrections and
Rehabilitation custody staff will exercise sensitivity and provide explanations and an opportunity
for inmates to ask questions.
(b) Transgender, nonbinary, and intersex inmates must be given the opportunity to choose
the gender(s) of the person(s) who will perform any searches. Where the inmate chooses to have
two officers of different genders involved in the search, the inmate must be provided the choice
of which body parts are searched by whom. The inmate will be offered privacy in which to be
searched, including any search of prosthetics.
(c) The facility shall implement policies and procedures that enable inmates and wards to
shower, perform bodily functions, and change clothing without nonmedical staff of another
gender viewing their breasts, buttocks, or genitalia, except in exigent circumstances, the inmate
consents, or when such viewing is incidental to routine cell checks. Such policies and procedures
shall require staff of another gender to announce their presence when entering an inmate or
ward’s housing unit.
(d) Staff shall not search or physically examine an inmate or ward for the sole purpose of
determining their genital status.
(e) The agency shall train security staff in how to conduct searches of transgender,
nonbinary and intersex inmates and wards in a professional and respectful manner, and in the
least intrusive manner possible, consistent with security needs.
§ 2646
The California Department of Corrections and Rehabilitation shall adopt and implement
policies or procedures consistent with the requirements of sections 2636, 2644, and 2645.
Adoption of these policies or procedures shall take place no later than July 1, 2021.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bay Area Lawyers for Individual Freedom
STATEMENT OF REASONS
The Problem: Existing law does not comply with federal law. The National Standards to Prevent,
Detect, and Respond to Prison Rape, known as the PREA Standards, include several provisions
that direct agencies to pay particular attention to protecting lesbian, gay, bisexual, transgender
and intersex (LGBTI) individuals. Prisons are required to comply with these standards.
California has not been able to certify compliance with the PREA Standards and is at risk of
losing federal funding. Although the PREA Standards apply to state and local facilities, existing
California laws, policies and procedures do not incorporate the standards that specifically
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address the safety of the most vulnerable in custody, specifically lesbian, gay bisexual,
transgender, nonbinary and intersex (LGBTNI) prisoners. Sexual violence is a rampant problem
across all correctional and detention settings in California causing extreme psychological trauma
and undue punishment beyond that of a person’s incarceration or detention. LGBTNI protections
under the PREA Standards have yet to be adopted in California placing LGBTNI prisoners,
particularly transgender women, in serious physical and psychiatric danger. LGBTNI inmates
and wards are particularly vulnerable to sexual violence. LGBTNI prisoners experience “the
highest rates of sexual victimization” while in custody according to the U.S. Department of
Justice. A study conducted by the University of California at Irvine with 315 transgender women
as participants found transgender women in the custody of the CDCR were 14 times more likely
to be sexually assaulted in prison than non-transgender individuals. Transgender women are also
subjected to coercive sex from fellow prisoners and correctional staff. Coercive sex “is
oftentimes exchanged for protection or special privileges and is too often seen by officials as
consensual.” Unfortunately, because of the high incidents of sexual assault, transgender women
are often housed in solitary confinement “for their own protection” either preemptively or as
punishment for reporting abuses.
The Solution: Require the California Department of Corrections and Rehabilitation (CDCR) to
adopt federal policies and procedures under PREA and its implementing regulations to create a
safer environment for inmates or arrestees, including LGBTQI prisoners. By putting CDCR in
line with many of the carefully considered federal guidelines under PREA to protect prisoners
from sexual violence both by guards and other prisoners. This resolution would establish a
number of important protections set forth in federal regulations to keep people from facing
further punitive measures - including confinement in administrative segregation - for their own
protection
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
AB 550 (Goldberg) 2005 - Sexual Abuse in Detention Elimination Act – Filed with Secretary of
State on September 22, 2005.
AB 382 (Ammiano) - 2009 – Vetoed by Governor on August 17, 2009
AB 633 (Ammiano) - 2010 – Vetoed by Governor on September 23, 2010
SB 716 (Lara) - 2013 – Passed Senate, died in Assembly.
AUTHOR AND/OR PERMANENT CONTACT: Jennifer Orthwein, 1322 Webster St. Ste.
200, Oakland, CA 94612, voice: (415) 786-3855, email: jorthwein@medinaorthwein.com
RESPONSIBLE FLOOR DELEGATE: Jennifer Orthwein
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RESOLUTION 03-10-2018
DIGEST
Domestic Violence: Extends Probation and Mandates Battered Shelter Fees and Restitution
Amends Penal Code section 1203.097 to increase probation in domestic violence cases to five
years and impose mandatory fees or restitution.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 1203.097 to increase probation in domestic violence
cases to five years and impose mandatory fees or restitution. This resolution should be
disapproved because the court already has discretion to impose a lengthier period of probation
and the mandatory payment of fees or restitution does not take into account the defendant’s
financial situation.
As Penal Code section 1203.097 is currently written, a court has discretion to impose a probation
period of more than 36 months. The section requires, “a minimum period of probation of 36
months, which may include a period of summary probation as appropriate.” Currently, there is
nothing preventing the court from imposing a probationary period of five years or longer.
However, the proposed language would place a cap on the amount of time that a court could
impose on a defendant. As currently drafted this amendment is likely to have unintended
consequence of either increasing the standard sentence to a five year probationary period as a
precautionary measure, or decreasing the three year minimum requirement that was previously
required.
The proposed amendment would also require the court to order a mandatory minimum payment
of $500 to a battered women’s shelter or pay restitution. While it is true that shelters are cash
strapped and hurting for funds, mandating either a mandatory minimum payment of $500 or
restitution without consideration of the defendant’s financial situation could result in probation
violation(s) when a defendant is financially incapable of paying the fine. Worse, these funds
could be taken from funds shared with the victim where the victim is the spouse of the
perpetrator. The court should maintain discretion to make such an order.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 1203.097 to read as follows:
1
2
3

§ 1203.097
(a) If a person is granted probation for a crime in which the victim is a person defined in
Section 6211 of the Family Code, the terms of probation shall include all of the following:
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(1)The court shall have discretion to impose Aa minimum period of probation of 36
months up to a maximum period of 60 months, which may include a period of summary
probation as appropriate.
(2) A criminal court protective order protecting the victim from further acts of violence,
threats, stalking, sexual abuse, and harassment, and, if appropriate, containing residence
exclusion or stay-away conditions.
(3) Notice to the victim of the disposition of the case.
(4) Booking the defendant within one week of sentencing if the defendant has not already
been booked.
(5)(A) A minimum payment by the defendant of a fee of five hundred dollars ($500) to
be disbursed as specified in this paragraph. If, after a hearing in open court, the court finds that
the defendant does not have the ability to pay, the court may reduce or waive this fee. If the court
exercises its discretion to reduce or waive the fee, it shall state the reason on the record.
(B) Two-thirds of the moneys deposited with the county treasurer pursuant to this section
shall be retained by counties and deposited in the domestic violence programs special fund
created pursuant to Section 18305 of the Welfare and Institutions Code, to be expended for the
purposes of Chapter 5 (commencing with Section 18290) of Part 6 of Division 9 of the Welfare
and Institutions Code. Of the moneys deposited in the domestic violence programs special fund,
no more than 8 percent may be used for administrative costs, as specified in Section 18305 of the
Welfare and Institutions Code.
(C) The remaining one-third of the moneys shall be transferred, once a month, to the
Controller for deposit in equal amounts in the Domestic Violence Restraining Order
Reimbursement Fund and in the Domestic Violence Training and Education Fund, which are
hereby created, in an amount equal to one-third of funds collected during the preceding month.
Moneys deposited into these funds pursuant to this section shall be available upon appropriation
by the Legislature and shall be distributed each fiscal year as follows:
(i) Funds from the Domestic Violence Restraining Order Reimbursement Fund shall be
distributed to local law enforcement or other criminal justice agencies for state-mandated local
costs resulting from the notification requirements set forth in subdivision (b) of Section 6380 of
the Family Code, based on the annual notification from the Department of Justice of the number
of restraining orders issued and registered in the state domestic violence restraining order
registry maintained by the Department of Justice, for the development and maintenance of the
domestic violence restraining order databank system.
(ii) Funds from the Domestic Violence Training and Education Fund shall support a
statewide training and education program to increase public awareness of domestic violence and
to improve the scope and quality of services provided to the victims of domestic violence. Grants
to support this program shall be awarded on a competitive basis and be administered by the State
Department of Public Health, in consultation with the statewide domestic violence coalition,
which is eligible to receive funding under this section.
(D) The fee imposed by this paragraph shall be treated as a fee, not as a fine, and shall
not be subject to reduction for time served as provided pursuant to Section 1205 or 2900.5.
(E) The fee imposed by this paragraph may be collected by the collecting agency, or the
agency’s designee, after the termination of the period of probation, whether probation is
terminated by revocation or by completion of the term.
(6) Successful completion of a batterer’s program, as defined in subdivision (c), or if
none is available, another appropriate counseling program designated by the court, for a period
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not less than one year with periodic progress reports by the program to the court every three
months or less and weekly sessions of a minimum of two hours class time duration. The
defendant shall attend consecutive weekly sessions, unless granted an excused absence for good
cause by the program for no more than three individual sessions during the entire program, and
shall complete the program within 18 months, unless, after a hearing, the court finds good cause
to modify the requirements of consecutive attendance or completion within 18 months.
(7)(A)(i) The court shall order the defendant to comply with all probation requirements,
including the requirements to attend counseling, keep all program appointments, and pay
program fees based upon the ability to pay.
(ii) The terms of probation for offenders shall not be lifted until all reasonable fees due to
the counseling program have been paid in full, but in no case shall probation be extended beyond
the term provided in subdivision (a) of Section 1203.1. If the court finds that the defendant does
not have the ability to pay the fees based on the defendant’s changed circumstances, the court
may reduce or waive the fees.
(B) Upon request by the batterer’s program, the court shall provide the defendant’s arrest
report, prior incidents of violence, and treatment history to the program.
(8) The court also shall order the defendant to perform a specified amount of appropriate
community service, as designated by the court. The defendant shall present the court with proof
of completion of community service and the court shall determine if the community service has
been satisfactorily completed. If sufficient staff and resources are available, the community
service shall be performed under the jurisdiction of the local agency overseeing a community
service program.
(9) If the program finds that the defendant is unsuitable, the program shall immediately
contact the probation department or the court. The probation department or court shall either
recalendar the case for hearing or refer the defendant to an appropriate alternative batterer’s
program.
(10)(A) Upon recommendation of the program, a court shall require a defendant to
participate in additional sessions throughout the probationary period, unless it finds that it is not
in the interests of justice to do so, states its reasons on the record, and enters them into the
minutes. In deciding whether the defendant would benefit from more sessions, the court shall
consider whether any of the following conditions exists:
(i) The defendant has been violence free for a minimum of six months.
(ii) The defendant has cooperated and participated in the batterer’s program.
(iii) The defendant demonstrates an understanding of and practices positive conflict
resolution skills.
(iv) The defendant blames, degrades, or has committed acts that dehumanize the victim
or puts at risk the victim’s safety, including, but not limited to, molesting, stalking, striking,
attacking, threatening, sexually assaulting, or battering the victim.
(v) The defendant demonstrates an understanding that the use of coercion or violent
behavior to maintain dominance is unacceptable in an intimate relationship.
(vi) The defendant has made threats to harm anyone in any manner.
(vii) The defendant has complied with applicable requirements under paragraph (6) of
subdivision (c) or subparagraph (C) to receive alcohol counseling, drug counseling, or both.
(viii) The defendant demonstrates acceptance of responsibility for the abusive behavior
perpetrated against the victim.
(B) The program shall immediately report any violation of the terms of the protective
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order, including any new acts of violence or failure to comply with the program requirements, to
the court, the prosecutor, and, if formal probation has been ordered, to the probation department.
The probationer shall file proof of enrollment in a batterer’s program with the court within 30
days of conviction.
(C) Concurrent with other requirements under this section, in addition to, and not in lieu
of, the batterer’s program, and unless prohibited by the referring court, the probation department
or the court may make provisions for a defendant to use his or her resources to enroll in a
chemical dependency program or to enter voluntarily a licensed chemical dependency recovery
hospital or residential treatment program that has a valid license issued by the state to provide
alcohol or drug services to receive program participation credit, as determined by the court. The
probation department shall document evidence of this hospital or residential treatment
participation in the defendant’s program file.
(11) The conditions of probation may shall include, in lieu of a fine, but not in lieu of the
fund payment required under paragraph (5), one or more of the following requirements:
(A) That the defendant make payments to a battered women’s shelter, of a minimum of
$500.00 up to a maximum of five thousand dollars ($5,000).
(B) That the defendant reimburse the victim for reasonable expenses that the court finds
are the direct result of the defendant’s offense.
For any order to pay a fine, to make payments to a battered women’s shelter, or to pay
restitution as a condition of probation under this subdivision, the court shall make a
determination of the defendant’s ability to pay. Determination of a defendant’s ability to pay
may include his or her future earning capacity. A defendant shall bear the burden of
demonstrating lack of his or her ability to pay. Express findings by the court as to the factors
bearing on the amount of the fine shall not be required. In no event shall any order to make
payments to a battered women’s shelter be made if it would impair the ability of the defendant to
pay direct restitution to the victim or court-ordered child support. When the injury to a married
person is caused, in whole or in part, by the criminal acts of his or her spouse in violation of this
section, the community property shall not be used to discharge the liability of the offending
spouse for restitution to the injured spouse, as required by Section 1203.04, as operative on or
before August 2, 1995, or Section 1202.4, or to a shelter for costs with regard to the injured
spouse, until all separate property of the offending spouse is exhausted.
(12) If it appears to the prosecuting attorney, the court, or the probation department that
the defendant is performing unsatisfactorily in the assigned program, is not benefiting from
counseling, or has engaged in criminal conduct, upon request of the probation officer, the
prosecuting attorney, or on its own motion, the court, as a priority calendar item, shall hold a
hearing to determine whether further sentencing should proceed. The court may consider factors,
including, but not limited to, any violence by the defendant against the former or a new victim
while on probation and noncompliance with any other specific condition of probation. If the
court finds that the defendant is not performing satisfactorily in the assigned program, is not
benefiting from the program, has not complied with a condition of probation, or has engaged in
criminal conduct, the court shall terminate the defendant’s participation in the program and shall
proceed with further sentencing.
(b) If a person is granted formal probation for a crime in which the victim is a person
defined in Section 6211 of the Family Code, in addition to the terms specified in subdivision (a),
all of the following shall apply:
(1) The probation department shall make an investigation and take into consideration the
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defendant’s age, medical history, employment and service records, educational background,
community and family ties, prior incidents of violence, police report, treatment history, if any,
demonstrable motivation, and other mitigating factors in determining which batterer’s program
would be appropriate for the defendant. This information shall be provided to the batterer’s
program if it is requested. The probation department shall also determine which community
programs the defendant would benefit from and which of those programs would accept the
defendant. The probation department shall report its findings and recommendations to the court.
(2) The court shall advise the defendant that the failure to report to the probation
department for the initial investigation, as directed by the court, or the failure to enroll in a
specified program, as directed by the court or the probation department, shall result in possible
further incarceration. The court, in the interests of justice, may relieve the defendant from the
prohibition set forth in this subdivision based upon the defendant’s mistake or excusable neglect.
Application for this relief shall be filed within 20 court days of the missed deadline. This time
limitation may not be extended. A copy of any application for relief shall be served on the office
of the prosecuting attorney.
(3) After the court orders the defendant to a batterer’s program, the probation department
shall conduct an initial assessment of the defendant, including, but not limited to, all of the
following:
(A) Social, economic, and family background.
(B) Education.
(C) Vocational achievements.
(D) Criminal history.
(E) Medical history.
(F) Substance abuse history.
(G) Consultation with the probation officer.
(H) Verbal consultation with the victim, only if the victim desires to participate.
(I) Assessment of the future probability of the defendant committing murder.
(4) The probation department shall attempt to notify the victim regarding the
requirements for the defendant’s participation in the batterer’s program, as well as regarding
available victim resources. The victim also shall be informed that attendance in any program
does not guarantee that an abuser will not be violent.
(c) The court or the probation department shall refer defendants only to batterer’s
programs that follow standards outlined in paragraph (1), which may include, but are not limited
to, lectures, classes, group discussions, and counseling. The probation department shall design
and implement an approval and renewal process for batterer’s programs and shall solicit input
from criminal justice agencies and domestic violence victim advocacy programs.
(1) The goal of a batterer’s program under this section shall be to stop domestic violence.
A batterer’s program shall consist of the following components:
(A) Strategies to hold the defendant accountable for the violence in a relationship,
including, but not limited to, providing the defendant with a written statement that the defendant
shall be held accountable for acts or threats of domestic violence.
(B) A requirement that the defendant participate in ongoing same-gender group sessions.
(C) An initial intake that provides written definitions to the defendant of physical,
emotional, sexual, economic, and verbal abuse, and the techniques for stopping these types of
abuse.
(D) Procedures to inform the victim regarding the requirements for the defendant’s
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participation in the intervention program as well as regarding available victim resources. The
victim also shall be informed that attendance in any program does not guarantee that an abuser
will not be violent.
(E) A requirement that the defendant attend group sessions free of chemical influence.
(F) Educational programming that examines, at a minimum, gender roles, socialization,
the nature of violence, the dynamics of power and control, and the effects of abuse on children
and others.
(G) A requirement that excludes any couple counseling or family counseling, or both.
(H) Procedures that give the program the right to assess whether or not the defendant
would benefit from the program and to refuse to enroll the defendant if it is determined that the
defendant would not benefit from the program, so long as the refusal is not because of the
defendant’s inability to pay. If possible, the program shall suggest an appropriate alternative
program.
(I) Program staff who, to the extent possible, have specific knowledge regarding, but not
limited to, spousal abuse, child abuse, sexual abuse, substance abuse, the dynamics of violence
and abuse, the law, and procedures of the legal system.
(J) Program staff who are encouraged to utilize the expertise, training, and assistance of
local domestic violence centers.
(K) A requirement that the defendant enter into a written agreement with the program,
which shall include an outline of the contents of the program, the attendance requirements, the
requirement to attend group sessions free of chemical influence, and a statement that the
defendant may be removed from the program if it is determined that the defendant is not
benefiting from the program or is disruptive to the program.
(L) A requirement that the defendant sign a confidentiality statement prohibiting
disclosure of any information obtained through participating in the program or during group
sessions regarding other participants in the program.
(M) Program content that provides cultural and ethnic sensitivity.
(N) A requirement of a written referral from the court or probation department prior to
permitting the defendant to enroll in the program. The written referral shall state the number of
minimum sessions required by the court.
(O) Procedures for submitting to the probation department all of the following uniform
written responses:
(i) Proof of enrollment, to be submitted to the court and the probation department and to
include the fee determined to be charged to the defendant, based upon the ability to pay, for each
session.
(ii) Periodic progress reports that include attendance, fee payment history, and program
compliance.
(iii) Final evaluation that includes the program’s evaluation of the defendant’s progress,
using the criteria set forth in subparagraph (A) of paragraph (10) of subdivision (a), and
recommendation for either successful or unsuccessful termination or continuation in the
program.
(P) A sliding fee schedule based on the defendant’s ability to pay. The batterer’s program
shall develop and utilize a sliding fee scale that recognizes both the defendant’s ability to pay
and the necessity of programs to meet overhead expenses. An indigent defendant may negotiate a
deferred payment schedule, but shall pay a nominal fee, if the defendant has the ability to pay the
nominal fee. Upon a hearing and a finding by the court that the defendant does not have the
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financial ability to pay the nominal fee, the court shall waive this fee. The payment of the fee
shall be made a condition of probation if the court determines the defendant has the present
ability to pay the fee. The fee shall be paid during the term of probation unless the program sets
other conditions. The acceptance policies shall be in accordance with the scaled fee system.
(2) The court shall refer persons only to batterer’s programs that have been approved by
the probation department pursuant to paragraph (5). The probation department shall do both of
the following:
(A) Provide for the issuance of a provisional approval, provided that the applicant is in
substantial compliance with applicable laws and regulations and an urgent need for approval
exists. A provisional approval shall be considered an authorization to provide services and shall
not be considered a vested right.
(B) If the probation department determines that a program is not in compliance with
standards set by the department, the department shall provide written notice of the noncompliant
areas to the program. The program shall submit a written plan of corrections within 14 days from
the date of the written notice on noncompliance. A plan of correction shall include, but not be
limited to, a description of each corrective action and timeframe for implementation. The
department shall review and approve all or any part of the plan of correction and notify the
program of approval or disapproval in writing. If the program fails to submit a plan of correction
or fails to implement the approved plan of correction, the department shall consider whether to
revoke or suspend approval and, upon revoking or suspending approval, shall have the option to
cease referrals of defendants under this section.
(3) No program, regardless of its source of funding, shall be approved unless it meets all
of the following standards:
(A) The establishment of guidelines and criteria for education services, including
standards of services that may include lectures, classes, and group discussions.
(B) Supervision of the defendant for the purpose of evaluating the person’s progress in
the program.
(C) Adequate reporting requirements to ensure that all persons who, after being ordered
to attend and complete a program, may be identified for either failure to enroll in, or failure to
successfully complete, the program or for the successful completion of the program as ordered.
The program shall notify the court and the probation department, in writing, within the period of
time and in the manner specified by the court of any person who fails to complete the program.
Notification shall be given if the program determines that the defendant is performing
unsatisfactorily or if the defendant is not benefiting from the education, treatment, or counseling.
(D) No victim shall be compelled to participate in a program or counseling, and no
program may condition a defendant’s enrollment on participation by the victim.
(4) In making referrals of indigent defendants to approved batterer’s programs, the
probation department shall apportion these referrals evenly among the approved programs.
(5) The probation department shall have the sole authority to approve a batterer’s
program for probation. The program shall be required to obtain only one approval but shall
renew that approval annually.
(A) The procedure for the approval of a new or existing program shall include all of the
following:
(i) The completion of a written application containing necessary and pertinent
information describing the applicant program.
(ii) The demonstration by the program that it possesses adequate administrative and
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operational capability to operate a batterer’s treatment program. The program shall provide
documentation to prove that the program has conducted batterer’s programs for at least one year
prior to application. This requirement may be waived under subparagraph (A) of paragraph (2) if
there is no existing batterer’s program in the city, county, or city and county.
(iii) The onsite review of the program, including monitoring of a session to determine
that the program adheres to applicable statutes and regulations.
(iv) The payment of the approval fee.
(B) The probation department shall fix a fee for approval not to exceed two hundred fifty
dollars ($250) and for approval renewal not to exceed two hundred fifty dollars ($250) every
year in an amount sufficient to cover its costs in administering the approval process under this
section. No fee shall be charged for the approval of local governmental entities.
(C) The probation department has the sole authority to approve the issuance, denial,
suspension, or revocation of approval and to cease new enrollments or referrals to a batterer’s
program under this section. The probation department shall review information relative to a
program’s performance or failure to adhere to standards, or both. The probation department may
suspend or revoke an approval issued under this subdivision or deny an application to renew an
approval or to modify the terms and conditions of approval, based on grounds established by
probation, including, but not limited to, either of the following:
(i) Violation of this section by any person holding approval or by a program employee in
a program under this section.
(ii) Misrepresentation of any material fact in obtaining the approval.
(6) For defendants who are chronic users or serious abusers of drugs or alcohol, standard
components in the program shall include concurrent counseling for substance abuse and violent
behavior, and in appropriate cases, detoxification and abstinence from the abused substance.
(7) The program shall conduct an exit conference that assesses the defendant’s progress
during his or her participation in the batterer’s program.
(d) An act or omission relating to the approval of a batterer’s treatment programs under
paragraph (5) of subdivision (c) is a discretionary act pursuant to Section 820.2 of the
Government Code.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: The primary purpose of probation is to rehabilitate the defendant, to protect
society from further criminal conduct by the defendant, and to protect the rights of the victim.
Domestic violence crimes are cyclical in nature and typically escalate in frequency and intensity.
Repeat offenders consume enormous resources both in additional court time, law enforcement,
and housing shelters and services available to victims of abuse. For the more serious cases the
court loses jurisdiction over the defendant, and rather than holding a probation violation hearing,
the court would have to engage in a full trial process in order to reinforce the laws to protect the
victims and society. Additionally, funds are needed for battered women’s shelters. Many
women and children are displaced from the violent actions of their abusers. There are not
enough shelters and beds available for women and children and many victims are turned away
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from shelters for lack of availability. The fees and fines have not been increased since their
inception, nor is there a mandatory requirement that fees be allocated to the battered women’s
shelter. Further, there is no requirement that restitution be paid for the destruction of property or
medical expenses.
The Solution: Allowing the court discretion to grant probation from three years to a maximum of
five years give the court discretion in more serious cases to maintain jurisdiction over
defendants. This would save court resources by allowing the court and prosecutors the ability to
file probation violations in lieu of new cases. Probation violations would add a further deterrent
in the courts ability to impose immediate punishment for acts of violence. The mandatory
minimum payments to shelters would provide necessary revenues to address the shortages in
availability shelter, food and service for women and children displaced by acts of domestic
violence. The law as it currently stands does not mandate that any fees be directed towards the
shelters. There are provisions towards education, restraining orders, law enforcement, and other
programs, but the fees to the battered women’s shelter are discretionary or are lieu of other fines.
Making these fines mandatory as well as making restitution a mandatory condition of probation
would help to protect the rights and safety of victims.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Michele Anderson, Los Angeles City
Attorney's Office, 100 Ocean Gate, #510, Long Beach, CA 90802, phone: 562-243-6407, e-mail:
micheleanderson535@msn.com
RESPONSIBLE FLOOR DELEGATE: Michele Anderson
______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
ORANGE COUNTY BAR ASSOCIATION
This resolution proposes to permit the increase of the length of probation in domestic violence
cases and to require a mandatory minimum payment by a defendant of $500.00 dollars to a
battered women’s shelter. Both proposals are unnecessary under present law. Penal Code section
273.5 already provides for mandatory increased punishment for prior convictions which have
occurred within seven years. In addition to increased sentencing, Penal Code section
1203.097(a)(2) allows the court to impose a criminal protective order; a violation of which is a
separate crime with additional punishment and probation. For misdemeanor offenses involving
domestic violence, the court presently can consider increased punishment based upon an
offender’s past conviction history and compliance with probation.
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The court already has discretion to order a defendant to make payments to a battered women’s
shelter up to a maximum of five thousand dollars ($5,000) pursuant to section
1203.097(a)(11)(A). Imposing a mandatory minimum of $500.00 is unworkable as it ignores the
inability of indigent defendants to make such payments. Further, imposition of a mandatory
minimum will require the court to conduct a hearing on the defendant’s ability to pay in every
case under subdivision (a)(11)(B). A statutory amendment is not needed where no evidence is
proffered that the court is not properly exercising its discretion. Should a payment be mandated
even where the victim has not spent time in a battered women’s shelter? While not to suggest
that battered women’s shelters are not laudable, the criminal justice system should not be turned
into a funding enterprise.
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RESOLUTION 03-11-2018
DIGEST
Protective Orders: Post-Conviction Issuance in Non-Domestic Violence Cases
Amends Penal Code section 136.2 to allow for the issuance of a post-conviction protective order
in non-domestic violence cases.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 136.2 to allow for the issuance of a post-conviction
protective order in non-domestic violence cases. This resolution should be disapproved because
its scope is far too broad, and potentially violates due process.
Under Penal Code section 136.2, a restraining order protecting a victim or witness terminates
upon judgment as it is intended to protect a victim or witness from intimidation during the
pendency of the matter. If the victim or a witness wish to seek protection after the matter is
resolved, he or she needs to seek protection through a civil restraining order or separate action.
Under current law, this allows the victim or a witness the opportunity to present their case and
provides the defendant with due process.
A special exception is created in this section for the victims or witnesses of domestic violence
and does allow the court to grant a restraining order which would not terminate once the matter
is resolved. The public policy is to protect the victims and witnesses of domestic violence
because of the highly emotional and often familial relationships of the parties involved. This
special exception should not be extended to include witnesses or victims of any crime.
Additionally, it is unclear at what point in the trial or upon whose request the court would
consider the restraining order.
While it would be helpful to have the same judicial officer who heard the original action also be
empowered to order a post-resolution restraining order to protect a witness or victim, this is not
the proper means to do so. While potentially cumbersome, these extra steps in the current
statutory scheme protect a defendant’s due process rights because the burden of proof in a civil
restraining order is clear and convincing evidence verse good cause in the criminal matter.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 136.2 to read as follows:
1
2

§ 136.2
(a)(1) Upon a good cause belief that harm to, or intimidation or dissuasion of, a victim or
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witness has occurred or is reasonably likely to occur, a court with jurisdiction over a criminal
matter may issue orders, including, but not limited to, the following:
(A) An order issued pursuant to Section 6320 of the Family Code .
(B) An order that a defendant shall not violate any provision of Section 136.1 .
(C) An order that a person before the court other than a defendant, including, but not
limited to, a subpoenaed witness or other person entering the courtroom of the court, shall not
violate any provision of Section 136.1.
(D) An order that a person described in this section shall have no communication
whatsoever with a specified witness or a victim, except through an attorney under reasonable
restrictions that the court may impose.
(E) An order calling for a hearing to determine if an order as described in subparagraphs
(A) to (D), inclusive, should be issued.
(F)(i) An order that a particular law enforcement agency within the jurisdiction of the
court provide protection for a victim or a witness, or both, or for immediate family members of a
victim or a witness who reside in the same household as the victim or witness or within
reasonable proximity of the victim's or witness' household, as determined by the court. The order
shall not be made without the consent of the law enforcement agency except for limited and
specified periods of time and upon an express finding by the court of a clear and present danger
of harm to the victim or witness or immediate family members of the victim or witness.
(ii) For purposes of this paragraph, “immediate family members” include the spouse,
children, or parents of the victim or witness.
(G)(i) An order protecting a victim or witness of violent crime from all contact by the
defendant, or contact, with the intent to annoy, harass, threaten, or commit acts of violence, by
the defendant. The court or its designee shall transmit orders made under this paragraph to law
enforcement personnel within one business day of the issuance, modification, extension, or
termination of the order, pursuant to subdivision (a) of Section 6380 of the Family Code. It is the
responsibility of the court to transmit the modification, extension, or termination orders made
under this paragraph to the same agency that entered the original protective order into the
Domestic Violence Restraining Order System.
(ii)(I) If a court does not issue an order pursuant to clause (i) in a case in which the
defendant is charged with a crime involving domestic violence as defined in Section 13700 or in
Section 6211 of the Family Code , the court on its own motion shall consider issuing a protective
order upon a good cause belief that harm to, or intimidation or dissuasion of, a victim or witness
has occurred or is reasonably likely to occur, that provides as follows:
(ia) The defendant shall not own, possess, purchase, receive, or attempt to purchase or
receive, a firearm while the protective order is in effect.
(ib) The defendant shall relinquish any firearms that he or she owns or possesses pursuant
to Section 527.9 of the Code of Civil Procedure.
(II) Every person who owns, possesses, purchases, or receives, or attempts to purchase or
receive, a firearm while this protective order is in effect is punishable pursuant to Section 29825 .
(iii) An order issued, modified, extended, or terminated by a court pursuant to this
subparagraph shall be issued on forms adopted by the Judicial Council of California that have
been approved by the Department of Justice pursuant to subdivision (i) of Section 6380 of the
Family Code . However, the fact that an order issued by a court pursuant to this section was not
issued on forms adopted by the Judicial Council and approved by the Department of Justice shall
not, in and of itself, make the order unenforceable.
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(iv) A protective order issued under this subparagraph may require the defendant to be
placed on electronic monitoring if the local government, with the concurrence of the county
sheriff or the chief probation officer with jurisdiction, adopts a policy to authorize electronic
monitoring of defendants and specifies the agency with jurisdiction for this purpose. If the court
determines that the defendant has the ability to pay for the monitoring program, the court shall
order the defendant to pay for the monitoring. If the court determines that the defendant does not
have the ability to pay for the electronic monitoring, the court may order electronic monitoring to
be paid for by the local government that adopted the policy to authorize electronic monitoring.
The duration of electronic monitoring shall not exceed one year from the date the order is issued.
At no time shall the electronic monitoring be in place if the protective order is not in place.
(2) For purposes of this subdivision, a minor who was not a victim of, but who was
physically present at the time of, an act of domestic violence, is a witness and is deemed to have
suffered harm within the meaning of paragraph (1).
(b) A person violating an order made pursuant to subparagraphs (A) to (G), inclusive, of
paragraph (1) of subdivision (a) may be punished for any substantive offense described in
Section 136.1 , or for a contempt of the court making the order. A finding of contempt shall not
be a bar to prosecution for a violation of Section 136.1. However, a person so held in contempt
shall be entitled to credit for punishment imposed therein against a sentence imposed upon
conviction of an offense described in Section 136.1 . A conviction or acquittal for a substantive
offense under Section 136.1 shall be a bar to a subsequent punishment for contempt arising out
of the same act.
(c)(1)(A) Notwithstanding subdivision (e), an emergency protective order issued pursuant
to Chapter 2 (commencing with Section 6250) of Part 3 of Division 10 of the Family Code or
Section 646.91 shall have precedence in enforcement over any other restraining or protective
order, provided the emergency protective order meets all of the following requirements:
(i) The emergency protective order is issued to protect one or more individuals who are
already protected persons under another restraining or protective order.
(ii) The emergency protective order restrains the individual who is the restrained person
in the other restraining or protective order specified in clause (i).
(iii) The provisions of the emergency protective order are more restrictive in relation to the
restrained person than are the provisions of the other restraining or protective order specified in
clause (i).
(B) An emergency protective order that meets the requirements of subparagraph (A) shall
have precedence in enforcement over the provisions of any other restraining or protective order
only with respect to those provisions of the emergency protective order that are more restrictive
in relation to the restrained person.
(2) Except as described in paragraph (1), a no-contact order, as described in Section 6320
of the Family Code, shall have precedence in enforcement over any other restraining or
protective order.
(d)(1) A person subject to a protective order issued under this section shall not own,
possess, purchase, or receive, or attempt to purchase or receive, a firearm while the protective
order is in effect.
(2) The court shall order a person subject to a protective order issued under this section to
relinquish any firearms he or she owns or possesses pursuant to Section 527.9 of the Code of
Civil Procedure .
(3) A person who owns, possesses, purchases, or receives, or attempts to purchase or
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receive, a firearm while the protective order is in effect is punishable pursuant to Section 29825 .
(e)(1) In all cases in which the defendant is charged with a crime involving domestic
violence, as defined in Section 13700 or in Section 6211 of the Family Code, or a violation of
Section 261, 261.5, or 262, or any crime that requires the defendant to register pursuant to
subdivision (c) of Section 290, the court shall consider issuing the abovedescribed orders on its
own motion. All interested parties shall receive a copy of those orders. In order to facilitate this,
the court's records of all criminal cases involving domestic violence or a violation of Section
261, 261.5, or 262, or any crime that requires the defendant to register pursuant to subdivision (c)
of Section 290, shall be marked to clearly alert the court to this issue.
(2) In those cases in which a complaint, information, or indictment charging a crime
involving domestic violence, as defined in Section 13700 or in Section 6211 of the Family Code,
or a violation of Section 261, 261.5, or 262, or any crime that requires the defendant to register
pursuant to subdivision (c) of Section 290, has been issued, except as described in subdivision
(c), a restraining order or protective order against the defendant issued by the criminal court in
that case has precedence in enforcement over a civil court order against the defendant.
(3) Custody and visitation with respect to the defendant and his or her minor children
may be ordered by a family or juvenile court consistent with the protocol established pursuant to
subdivision (f), but if ordered after a criminal protective order has been issued pursuant to this
section, the custody and visitation order shall make reference to, and, if there is not an
emergency protective order that has precedence in enforcement pursuant to paragraph (1) of
subdivision (c), or a no-contact order, as described in Section 6320 of the Family Code ,
acknowledge the precedence of enforcement of, an appropriate criminal protective order. On or
before July 1, 2014, the Judicial Council shall modify the criminal and civil court forms
consistent with this subdivision.
(f) On or before January 1, 2003, the Judicial Council shall promulgate a protocol, for
adoption by each local court in substantially similar terms, to provide for the timely coordination
of all orders against the same defendant and in favor of the same named victim or victims. The
protocol shall include, but shall not be limited to, mechanisms for ensuring appropriate
communication and information sharing between criminal, family, and juvenile courts
concerning orders and cases that involve the same parties, and shall permit a family or juvenile
court order to coexist with a criminal court protective order subject to the following conditions:
(1) An order that permits contact between the restrained person and his or her children
shall provide for the safe exchange of the children and shall not contain language either printed
or handwritten that violates a “no-contact order” issued by a criminal court.
(2) Safety of all parties shall be the courts' paramount concern. The family or juvenile
court shall specify the time, day, place, and manner of transfer of the child, as provided in
Section 3100 of the Family Code.
(g) On or before January 1, 2003, the Judicial Council shall modify the criminal and civil
court protective order forms consistent with this section.
(h)(1) In any case in which a complaint, information, or indictment charging a crime
involving domestic violence, as defined in Section 13700 or in Section 6211 of the Family Code,
has been filed, the court may consider, in determining whether good cause exists to issue an
order under subparagraph (A) of paragraph (1) of subdivision (a), the underlying nature of the
offense charged, and the information provided to the court pursuant to Section 273.75.
(2) In any case in which a complaint, information, or indictment charging a violation of
Section 261, 261.5, or 262, or any crime that requires the defendant to register pursuant to
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subdivision (c) of Section 290 , has been filed, the court may consider, in determining whether
good cause exists to issue an order under paragraph (1) of subdivision (a), the underlying nature
of the offense charged, the defendant's relationship to the victim, the likelihood of continuing
harm to the victim, any current restraining order or protective order issued by any civil or
criminal court involving the defendant, and the defendant's criminal history, including, but not
limited to, prior convictions for a violation of Section 261 , 261.5 , or 262 , a crime that requires
the defendant to register pursuant to subdivision (c) of Section 290, any other forms of violence,
or any weapons offense.
(i)(1) In all cases in which a criminal defendant has been convicted of a crime involving
domestic violence as defined in Section 13700 or in Section 6211 of the Family Code, a violation
of Section 261, 261.5, or 262, or any crime that requires the defendant to register pursuant to
subdivision (c) of Section 290 , the court, at the time of sentencing, shall consider issuing an
order restraining the defendant from any contact with the victim. The order may be valid for up
to 10 years, as determined by the court. This protective order may be issued by the court
regardless of whether the defendant is sentenced to the state prison or a county jail or subject to
mandatory supervision, or whether imposition of sentence is suspended and the defendant is
placed on probation. It is the intent of the Legislature in enacting this subdivision that the
duration of any restraining order issued by the court be based upon the seriousness of the facts
before the court, the probability of future violations, and the safety of the victim and his or her
immediate family.
(2) An order under this subdivision may include provisions for electronic monitoring if
the local government, upon receiving the concurrence of the county sheriff or the chief probation
officer with jurisdiction, adopts a policy authorizing electronic monitoring of defendants and
specifies the agency with jurisdiction for this purpose. If the court determines that the defendant
has the ability to pay for the monitoring program, the court shall order the defendant to pay for
the monitoring. If the court determines that the defendant does not have the ability to pay for the
electronic monitoring, the court may order the electronic monitoring to be paid for by the local
government that adopted the policy authorizing electronic monitoring. The duration of the
electronic monitoring shall not exceed one year from the date the order is issued.
(j) For purposes of this section, “local government” means the county that has jurisdiction
over the protective order.
(Amended (as amended by Stats. 2010, Ch. 178, Sec. 42) by Stats. 2011, Ch. 155, Sec. 1.
Effective January 1, 2012. Operative January 1, 2012, pursuant to Stats. 2010, Ch. 178, Sec.
107.)
(k) In all non-domestic violence cases wherein the defendant has been convicted,
sentenced to jail or prison time or have received a non-probationary sentence, upon a good cause
belief that harm to, or intimidation of a victim or witness may occur or is reasonably likely to
occur, any court post conviction criminal matter may issue protective orders.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
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STATEMENT OF REASONS
The Problem: In non-domestic violence cases, the court can order a defendant to have no contact
or restrict the contact with the alleged victim or witness. However, this protective order, even if
it has a termination date years in to the future, expires as a matter of law at the conclusion of the
case. In other words, if the defendant pleads guilty or is convicted and sentenced after trial, this
order automatically expires unless a new post-conviction protective order is issued. This issue
was definitely clarified by the California Court of Appeal in 2009, in a case called People v
Ponce, 173 Cal.App.4th 378: The court found that “under (Penal Code) section 136.2 …, during
the pendency of a criminal proceeding when the court has a ‘good cause belief that harm to, or
intimidation or dissuasion of, a victim or witness has occurred or is reasonably likely to occur,’
the court is authorized to issue a restraining order.” But orders issued under this section are of a
limited duration. The trial court has jurisdiction to issue one only during ‘the pendency of [a]
criminal action’ before it.” [Internal Citations Omitted]. See Also People v. Stone 123 Cal.App.4
153.
The Solution: Amends the code to allow the issuance of protective order post-conviction. This
would save court resources and protect victims in non-domestic violence crime from having to
go to multiple courts in order to obtain protective orders to prevent annoying or harassing or
abusive contact by the defendant. The protective order could be issued by the same criminal
court that maintains jurisdiction over the criminal matter.
IMPACT STATEMENT
Affects case law People v. Stone (2004) 123 Cal.App.4th 153, which states protective orders
under 136.2(a) cannot be issued post-conviction.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Michele Anderson, Los Angeles City
Attorney's Office, 100 Ocean Gate, #510, Long Beach, CA 90802, phone: 562-243-6407, e-mail:
micheleanderson535@msn.com
RESPONSIBLE FLOOR DELEGATE: Michele Anderson
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RESOLUTION 04-01-2018
DIGEST
Protected Leave: Private Right of Action, Including Attorney’s Fees
Amends Labor Code section 230 to create an express private right of action, including the right
to recover attorney’s fees, for violation of employees’ statutory rights.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Labor Code section 230 to create an express private right of action,
including the right to recover attorney’s fees, for violation of employees’ statutory rights. This
resolution should be disapproved because this private right of action already exists, the one-way
attorney fee recovery is not consistent with other similar rights, and it creates an unfair risk that
attorney’s fees will be imposed for violation of unclear and poorly-defined statutory rights.
Currently, Labor Code section 230 protects employees’ rights to time off for jury duty, for a
victim of crime to appear in court, and for a victim of domestic violence to obtain relief or
protection. This statute also requires the employer to provide a reasonable accommodation to
assure the safety of an employee who is a victim of domestic violence, sexual assault, or
stalking. Employees whose statutory rights are violated may obtain reinstatement, lost wages and
benefits, and appropriate equitable relief. (Lab. Code, § 230, subd. (g)(2).) In addition, Labor
Code section 230 subdivision (h)(1), allows the injured employee to file a complaint with the
Department of Industrial Relations (Lab. Code, §§ 230, subd. (h)(1), and 98.7.)
Courts have permitted employees to bring civil actions for violation of Labor Code section 230.
(Deschane v. Pinole Point Steel Co. (1999) 76 Cal.App.4th 33, 42.) Courts have recognized that
the rights and remedies provided by Labor Code section 98.7 “do not preclude an employee from
pursuing any other rights and remedies under any other law.” (Sheridan v. Touchstone Television
Productions, LLC, (2015) 241 Cal.App.4th 508, 517.)
In addition, the resolution’s one-way right to recover attorney’s fees provides a separate reason
for disapproval. The recovery of attorney’s fees is inconsistent with related statutes that provide
employees with rights to time off. (See, e.g., Lab. Code, § 230.3 (right to time off for service as
emergency responder) and Lab. Code, § 230.8 (right to time off to participate in child’s school
activities).) While some leave statutes carry the right to recover attorney’s fees if the leave is
denied or the employer retaliates, those statutes have more defined obligations and objective,
third-party verification of the need for leave. (See e.g. Gov. Code, §§ 12940 through 12996.)
In contrast, the employer’s obligations under Labor Code section 230 are broad and include a
variety of vague obligations. The employer should not be exposed to a claim for attorney’s fees
for the violation of broad, vague obligations.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Labor Code section 230 to read as follows:
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§ 230
(a) An employer shall not discharge or in any manner discriminate against an employee
for taking time off to serve as required by law on an inquest jury or trial jury, if the employee,
prior to taking the time off, gives reasonable notice to the employer that the employee is required
to serve.
(b) An employer shall not discharge or in any manner discriminate or retaliate against an
employee, including, but not limited to, an employee who is a victim of a crime, for taking time
off to appear in court to comply with a subpoena or other court order as a witness in any judicial
proceeding.
(c) An employer shall not discharge or in any manner discriminate or retaliate against an
employee who is a victim of domestic violence, sexual assault, or stalking for taking time off
from work to obtain or attempt to obtain any relief, including, but not limited to, a temporary
restraining order, restraining order, or other injunctive relief, to help ensure the health, safety, or
welfare of the victim or his or her child.
(d) (1) As a condition of taking time off for a purpose set forth in subdivision (c), the
employee shall give the employer reasonable advance notice of the employee’s intention to take
time off, unless the advance notice is not feasible.
(2) When an unscheduled absence occurs, the employer shall not take any action against
the employee if the employee, within a reasonable time after the absence, provides a certification
to the employer. Certification shall be sufficient in the form of any of the following:
(A) A police report indicating that the employee was a victim of domestic violence,
sexual assault, or stalking.
(B) A court order protecting or separating the employee from the perpetrator of an act of
domestic violence, sexual assault, or stalking, or other evidence from the court or prosecuting
attorney that the employee has appeared in court.
(C) Documentation from a licensed medical professional, domestic violence counselor, as
defined in Section 1037.1 of the Evidence Code, a sexual assault counselor, as defined in Section
1035.2 of the Evidence Code, licensed health care provider, or counselor that the employee was
undergoing treatment for physical or mental injuries or abuse resulting in victimization from an
act of domestic violence, sexual assault, or stalking.
(3) To the extent allowed by law and consistent with subparagraph (D) of paragraph (7)
of subdivision (f), the employer shall maintain the confidentiality of any employee requesting
leave under subdivision (c).
(e) An employer shall not discharge or in any manner discriminate or retaliate against an
employee because of the employee’s status as a victim of domestic violence, sexual assault, or
stalking, if the victim provides notice to the employer of the status or the employer has actual
knowledge of the status.
(f) (1) An employer shall provide reasonable accommodations for a victim of domestic
violence, sexual assault, or stalking who requests an accommodation for the safety of the victim
while at work.
(2) For purposes of this subdivision, reasonable accommodations may include the
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implementation of safety measures, including a transfer, reassignment, modified schedule,
changed work telephone, changed work station, installed lock, assistance in documenting
domestic violence, sexual assault, or stalking that occurs in the workplace, an implemented
safety procedure, or another adjustment to a job structure, workplace facility, or work
requirement in response to domestic violence, sexual assault, or stalking, or referral to a victim
assistance organization.
(3) An employer is not required to provide a reasonable accommodation to an employee
who has not disclosed his or her status as a victim of domestic violence, sexual assault, or
stalking.
(4) The employer shall engage in a timely, good faith, and interactive process with the
employee to determine effective reasonable accommodations.
(5) In determining whether the accommodation is reasonable, the employer shall consider
an exigent circumstance or danger facing the employee.
(6) This subdivision does not require the employer to undertake an action that constitutes
an undue hardship on the employer’s business operations, as defined by Section 12926 of the
Government Code. For the purposes of this subdivision, an undue hardship also includes an
action that would violate an employer’s duty to furnish and maintain a place of employment that
is safe and healthful for all employees as required by Section 6400 of the Labor Code.
(7) (A) Upon the request of an employer, an employee requesting a reasonable
accommodation pursuant to this subdivision shall provide the employer a written statement
signed by the employee or an individual acting on the employee’s behalf, certifying that the
accommodation is for a purpose authorized under this subdivision.
(B) The employer may also request certification from an employee requesting an
accommodation pursuant to this subdivision demonstrating the employee’s status as a victim of
domestic violence, sexual assault, or stalking. Certification shall be sufficient in the form of any
of the categories described in paragraph (2) of subdivision (d).
(C) An employer who requests certification pursuant to subparagraph (B) may request
recertification of an employee’s status as a victim of domestic violence, sexual assault, or
stalking every six months after the date of the previous certification.
(D) Any verbal or written statement, police or court record, or other documentation
provided to an employer identifying an employee as a victim of domestic violence, sexual
assault, or stalking shall be maintained as confidential by the employer and shall not be disclosed
by the employer except as required by federal or state law or as necessary to protect the
employee’s safety in the workplace. The employee shall be given notice before any authorized
disclosure.
(E) (i) If circumstances change and an employee needs a new accommodation, the
employee shall request a new accommodation from the employer.
(ii) Upon receiving the request, the employer shall engage in a timely, good faith, and interactive
process with the employee to determine effective reasonable accommodations.
(F) If an employee no longer needs an accommodation, the employee shall notify the
employer that the accommodation is no longer needed.
(8) An employer shall not retaliate against a victim of domestic violence, sexual assault,
or stalking for requesting a reasonable accommodation, regardless of whether the request was
granted.
(g) (1) An employee who is discharged, threatened with discharge, demoted, suspended,
or in any other manner discriminated or retaliated against in the terms and conditions of
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employment by his or her employer because the employee has taken time off for a purpose set
forth in subdivision (a) or (b) shall be entitled to reinstatement and reimbursement for lost wages
and work benefits caused by the acts of the employer.
(2) An employee who is discharged, threatened with discharge, demoted, suspended, or in
any other manner discriminated or retaliated against in the terms and conditions of employment
by his or her employer for reasons prohibited in subdivision (c) or (e), or because the employee
has requested or received a reasonable accommodation as set forth in subdivision (f), shall be
entitled to reinstatement and reimbursement for lost wages and work benefits caused by the acts
of the employer, as well as appropriate equitable relief.
(3) An employer who willfully refuses to rehire, promote, or otherwise restore an
employee or former employee who has been determined to be eligible for rehiring or promotion
by a grievance procedure or hearing authorized by law is guilty of a misdemeanor.
(h) (1) An employee who is discharged, threatened with discharge, demoted, suspended,
or in any other manner discriminated or retaliated against in the terms and conditions of
employment by his or her employer because the employee has exercised his or her rights as set
forth in subdivision (a), (b), (c), (e), or (f) may file a complaint with the Division of Labor
Standards Enforcement of the Department of Industrial Relations pursuant to Section 98.7.
Alternatively, an aggrieved employee may bring a civil action in a court of competent
jurisdiction against the employer or other person violating this article. If the employee prevails,
the court may award reasonable attorneys’ fees.
(2) Notwithstanding any time limitation in Section 98.7, an employee may file a
complaint with the division based upon a violation of subdivision (c), (e), or (f) within one year
from the date of occurrence of the violation.
(i) An employee may use vacation, personal leave, or compensatory time off that is
otherwise available to the employee under the applicable terms of employment, unless otherwise
provided by a collective bargaining agreement, for time taken off for a purpose specified in
subdivision (a), (b), or (c). The entitlement of any employee under this section shall not be
diminished by any collective bargaining agreement term or condition.
(j) For purposes of this section:
(1) “Domestic violence” means any of the types of abuse set forth in Section 6211 of the
Family Code, as amended.
(2) “Sexual assault” means any of the crimes set forth in Section 261, 261.5, 262, 265,
266, 266a, 266b, 266c, 266g, 266j, 267, 269, 273.4, 285, 286, 288, 288a, 288.5, 289, or 311.4 of
the Penal Code, as amended.
(3) “Stalking” means a crime set forth in Section 646.9 of the Penal Code or Section
1708.7 of the Civil Code.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
The Problem: Rosales v. Moneytree, Inc. (2015 WL 7721329; see also 2015 Cal. App. Unpub.
LEXIS 8694), notes that there is no authority on whether Labor Code section 230 creates a
private right of action. That statute already exists to prohibit employers from discharging or
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otherwise discriminating against an employee for taking time off of work for jury duty, for a
crime victim to comply with a subpoena, or for a victim of domestic violence to obtain a TRO or
attend other hearings. Without an enforcement mechanism, this statute is useless.
The Solution: This recognizes a private right of action created by the statutes and authorizes
payment of attorneys’ fees for the prevailing employee. This language mirrors other statutes
found in that Article of the Labor Code. Although there is an enforcement mechanism through
the Division of Labor Standards Enforcement, employees are at the mercy of the DLSE deciding
whether to pursue a claim. This gives employees the control over his case.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Melissa L. Bustarde, Mayfield Bustarde,
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090,
bustarde@mayfieldbustarde.com
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde
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RESOLUTION 04-02-2018
DIGEST
Domestic Violence Victim Leave: Private Right of Action Including Attorney’s Fees
Amends Labor Code section 230.1 to create an express private right of action, and to allow
recovery of attorney’s fees, for violating an employee’s statutory rights.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Labor Code section 230.1 to create an express private right of action, and
to allow recovery of attorney’s fees, for violating an employee’s statutory rights. This resolution
should be disapproved because a private right of action already exists, and the one-way attorney
fee recovery is not consistent with other, similar rights to time off.
An employee who is the victim of domestic violence, sexual assault, or stalking currently has the
right to take time off to obtain legal relief, counseling, or to engage in safety planning. (Lab.
Code, § 230.1.) In addition, employees whose statutory rights are violated may obtain
reinstatement, lost wages and benefits, and appropriate equitable relief (Lab. Code, § 230.1,
subd. (c)), and injured employees have the right to file a complaint with the Department of
Industrial Relations pursuant to Labor Code section 98.7. (Lab. Code, § 230.1, subd. (d)(1).)
Courts have permitted employees to bring civil actions for violation of Labor Code section 230.
(Deschane v. Pinole Point Steel Co. (1999) 76 Cal.App.4th 33, 42-42.) Courts have recognized
that the rights and remedies provided by Labor Code section 98.7 “do not preclude an employee
from pursuing any other rights and remedies under any other law.” (Sheridan v. Touchstone
Television Productions, LLC, (2015) 241 Cal.App.4th 508, 517.)
In addition, the resolution’s one-way right to recover attorney’s fees provides a separate reason
for disapproval. The recovery of attorney’s fees is inconsistent with related statutes that provide
employees with rights to time off. (See, e.g., Lab. Code, § 230.3 (right to time off for service as
emergency responder) and Lab. Code, § 230.8 (right to time off to participate in child’s school
activities).) While some leave statutes carry the right to recover attorney’s fees if the leave is
denied or the employer retaliates, those statutes have more defined obligations and objective,
third-party verification of the need for leave. (See e.g. Gov. Code, §§ 12940 through 12996.)
In contrast, the employer’s obligations under Labor Code section 230 are broad and include a
variety of vague obligations. The employer should not be exposed to a claim for attorney’s fees
for the violation of broad, vague obligations.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Labor Code section 230.1 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
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35
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40
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§ 230.1
(a) In addition to the requirements and prohibitions imposed on employees pursuant to
Section 230, an employer with 25 or more employees shall not discharge, or in any manner
discriminate or retaliate against, an employee who is a victim of domestic violence, sexual
assault, or stalking for taking time off from work for any of the following purposes:
(1) To seek medical attention for injuries caused by domestic violence, sexual assault, or
stalking.
(2) To obtain services from a domestic violence shelter, program, or rape crisis center as
a result of domestic violence, sexual assault, or stalking.
(3) To obtain psychological counseling related to an experience of domestic violence,
sexual assault, or stalking.
(4) To participate in safety planning and take other actions to increase safety from future
domestic violence, sexual assault, or stalking, including temporary or permanent relocation.
(b) (1) As a condition of taking time off for a purpose set forth in subdivision (a), the
employee shall give the employer reasonable advance notice of the employee’s intention to take
time off, unless the advance notice is not feasible.
(2) When an unscheduled absence occurs, the employer shall not take any action against
the employee if the employee, within a reasonable time after the absence, provides a certification
to the employer. Certification shall be sufficient in the form of any of the categories described in
paragraph (2) of subdivision (d) of Section 230.
(3) To the extent allowed by law and consistent with subparagraph (D) of paragraph (7)
of subdivision (f) of Section 230, employers shall maintain the confidentiality of any employee
requesting leave under subdivision (a).
(c) An employee who is discharged, threatened with discharge, demoted, suspended, or in
any other manner discriminated or retaliated against in the terms and conditions of employment
by his or her employer because the employee has taken time off for a purpose set forth in
subdivision (a) is entitled to reinstatement and reimbursement for lost wages and work benefits
caused by the acts of the employer, as well as appropriate equitable relief. An employer who
willfully refuses to rehire, promote, or otherwise restore an employee or former employee who
has been determined to be eligible for rehiring or promotion by a grievance procedure or hearing
authorized by law is guilty of a misdemeanor.
(d) (1) An employee who is discharged, threatened with discharge, demoted, suspended,
or in any other manner discriminated or retaliated against in the terms and conditions of
employment by his or her employer because the employee has exercised his or her rights as set
forth in subdivision (a) may file a complaint with the Division of Labor Standards Enforcement
of the Department of Industrial Relations pursuant to Section 98.7. Alternatively, an aggrieved
employee may bring a civil action in a court of competent jurisdiction against the employer or
other person violating this article. If the employee prevails, the court may award reasonable
attorneys’ fees.
(2) Notwithstanding any time limitation in Section 98.7, an employee may file a
complaint with the division based upon a violation of subdivision (a) within one year from the
04-02-2018 Page 2 of 4

42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73

date of occurrence of the violation.
(e) An employee may use vacation, personal leave, or compensatory time off that is
otherwise available to the employee under the applicable terms of employment, unless otherwise
provided by a collective bargaining agreement, for time taken off for a purpose specified in
subdivision (a). The entitlement of any employee under this section shall not be diminished by
any term or condition of a collective bargaining agreement.
(f) This section does not create a right for an employee to take unpaid leave that exceeds
the unpaid leave time allowed under, or is in addition to the unpaid leave time permitted by, the
federal Family and Medical Leave Act of 1993 (29 U.S.C. Sec. 2601 et seq.).
(g) For purposes of this section:
(1) “Domestic violence” means any of the types of abuse set forth in Section 6211 of the
Family Code, as amended.
(2) “Sexual assault” means any of the crimes set forth in Section 261, 261.5, 262, 265,
266, 266a, 266b, 266c, 266g, 266j, 267, 269, 273.4, 285, 286, 288, 288a, 288.5, 289, or 311.4 of
the Penal Code, as amended.
(3) “Stalking” means a crime set forth in Section 646.9 of the Penal Code or Section
1708.7 of the Civil Code.
(h) (1) Employers shall inform each employee of his or her rights established under this
section and subdivisions (c), (e), and (f) of Section 230 in writing. The information shall be
provided to new employees upon hire and to other employees upon request.
(2) The Labor Commissioner shall develop a form that an employer may use to comply
with the notice requirements in paragraph (1). The form shall set forth the rights and duties of
employers and employees under this section in clear and concise language. The Labor
Commissioner shall post the form on the commissioner’s Internet Web site to make it available
to employers who are required to comply with this section. If an employer elects not to use the
form developed by the Labor Commissioner, the notice provided by the employer to the
employees shall be substantially similar in content and clarity to the form developed by the
Labor Commissioner. The Labor Commissioner shall develop the form and post it in accordance
with this paragraph on or before July 1, 2017.
(3) Employers shall not be required to comply with paragraph (1) until the Labor
Commissioner posts the form on the commissioner’s Internet Web site in accordance with
paragraph (2).
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
The Problem: Rosales v. Moneytree, Inc. (2015 WL 7721329) notes that there is no authority on
whether Labor Code Section 230.1 creates a private right of action. That statute already exists to
prohibit employers from discharging or otherwise discriminating against an employee who is a
victim of domestic violence for taking time off of work to receive medical attention, counseling
or other services related to the domestic violence.
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The Solution: This recognizes a private right of action created by the statutes and authorizes
payment of attorneys’ fees for the prevailing employee. This language mirrors other statutes
found in that Article of the Labor Code. Although there is an enforcement mechanism through
the Division of Labor Standards Enforcement, employees are at the mercy of the DLSE deciding
whether to pursue a claim. This gives employees the control over his case.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Melissa L. Bustarde, Mayfield Bustarde,
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090,
bustarde@mayfieldbustarde.com
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde
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RESOLUTION 04-03-2018
DIGEST
Non-Disclosure Agreements: Void When Claim Based on Sexual Harassment
Adds Labor Code section 926 to provide that non-disclosure clauses in the context of claims
made for workplace harassment, assault, and discrimination based on sex are void.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution adds Labor Code section 926 to provide that nondisclosure clauses in the context
of claims made for workplace harassment, assault, and discrimination based on sex are void.
This resolution should be approved in principle because it makes clear that confidentiality
clauses in employment contracts and other employer/employee agreements that prohibit an
employee or ex-employee from speaking about sexual harassment and other workplace
misconduct are against public policy and therefore void.
A bill working through the California Senate (Sen. Bill No. 820), declares void provisions in
settlement agreements that prevent disclosure of factual information related to a civil action
alleging sexual assault, sexual harassment or sex-based discrimination, unless requested by the
claimant. If that legislation passes, the resolution would be unnecessary in the context of
settlement agreements. However, recent events have shown that even without litigation and
settlement, employees feel bound by non-disclosure clauses in employment agreements. For
example, it has been revealed the Weinstein Company routinely required employees to sign
broad waivers forbidding them from making critical comments that could harm the reputation of
the business or any employee, thus discouraging employees from reporting or discussing
incidents of sexual harassment and assault.
While non-disclosure clauses in employment contracts are generally considered to violate federal
labor law, California has been less hostile to confidentiality agreements. However, most such
cases arise in the context of trade secrets, where confidentiality protects a company's innovative
edge. The resolution would create a clear prohibition by declaring such contractual provisions to
be against public policy. Under the resolution, employers would be prohibited from requiring an
employee, as a condition of employment, to sign a non-disclosure agreement preventing
disclosure of sexual harassment, discrimination, or assault occurring in the workplace. Any such
language would be void in any employer/employee agreement, whether entered into prior to,
during, or after the employment so long as the disclosure is related to the employment.
The resolution could be strengthened by including not only workplace misconduct, but also
misconduct at work-related events or off the employment premises.
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The aforementioned Sen. Bill No. 820 (Senators Leyva, Beall, and Hernandez), was amended by
the authors and referred back to the Judiciary Committee.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Labor Code section 926 to read as follows:
1
2
3
4

§ 926
Every provision in an agreement made after January 1, 2019 between any employee and
his or her employer that provides for non-disclosure of claims of workplace discrimination,
sexual harassment, assault, and/or abuse is contrary to public policy.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
The Problem: Permitting non-disclosure agreements shields abusers from accountability and
ultimately harms all California employees.
The Solution: Legislation providing that non-disclosure agreements that seek to shield
employers who harass, abuse, and discriminate against employees are void as against public
policy.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
SB 820 - Proposes to add Section 1001 of the Code of Civil Procedure, to provide that a
settlement agreement that prevents the disclosure of factual information related to the action is
prohibited when the pleadings state a cause of action for sexual harassment, discrimination based
on sex, etc.
AUTHOR AND/OR PERMANENT CONTACT: Co-authors: Diana Passadori, Passadori
Family Law & Mediation , PC1390 Market Street, Suite 200, San Francisco, CA 94102, (628)
200-3065, diana@passadoriflm.com and Michelene Insalaco, Sucherman Insalaco LLP, 101
Mission Street, Suite 1640, San Francisco, CA 94102, (415) 357-5050, mi@suchermaninsalaco.com
RESPONSIBLE FLOOR DELEGATE: Diana Passadori and Michelene Insalaco
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______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
ORANGE COUNTY BAR ASSOCATION
This resolution would harm employees victimized by sexual discrimination and harassment.
Employee victims would have only limited ability to settle their claims. As a result, many
employees will be discouraged from filing their claims and the wrongdoings will never come to
light.
California has a strong public policy favoring confidentiality provisions in settlement
agreements. The privacy of a settlement "is generally understood and accepted in our legal
system, which favors settlement and therefore supports attendant needs for confidentiality."
Hinshaw, et al. v. Super. Ct. (1996) 51 Cal. App. 4th 233, 241; Philippine Exp. & Foreign Loan
Guarantee Corp. v. Chuidian (1990) 218 Cal. App. 3d 1058, 1076, reh'g denied and opinion
modified (Apr. 13, 1990) (The law of contract favors enforcement of valid bargains between
private parties, and the law of settlements favors private resolution of disputes. All relevant
policies favor enforcement of the private bargain, dispute resolution by agreement of the parties,
and finality of judgments, over trial on the merits.
Employers insist on settlement confidentiality. The reason for this insistence has little to do with
trying to sweep discrimination and harassment under the rug. By the time a victim complains,
they have often retained an attorney who has already interviewed a parcel of witnesses within the
company before even filing a complaint. Once a complaint is filed, the facts are a matter of
public record. The fact that a victim was harassed is rarely, if ever, a secret. The Confidentiality
provisions do little more than protect the employer from disclosing the amount of the settlement,
or that the matter settled at all. Employers are concerned that other employees will discover the
settlement proceeds and assume that the employer is admitting fault or that there will be
unmeritorious copycat claims. For this reason, employers will not agree to settle claims if a
confidentiality provision is prohibited.
Without the ability to negotiate a confidential settlement agreement, an aggrieved employee will
have only a limited ability to settle his/her claim. The victim will be forced to incur significant
costs and pursue the case through trial. This is an exceptionally risky proposition. Some of these
cases have little proof, other than the victim’s testimony. Some victims have a history of sexual
abuse that all come to the forefront in a lawsuit. By limiting a victim’s ability to settle, they will
be forced to have their lives and trauma on display, debated in deposition for days on end, and
then again in trial. Traumatized harassment victims should not be forced to re-live their abuse for
years in litigation, taking significant risk of personal and pecuniary loss, to satisfy the need of
others to discover the information. Even if there is concern that future victims will be prohibited
from eliciting testimony from others who have signed confidential settlement agreements, the
law already provides that confidentiality provisions do not usurp a subpoena. Therefore, this
resolution will only result in strain to the victim, employers, and to judicial economy without any
benefit to the public.
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SAN DIEGO COUNTY BAR ASSOCIATION
The SDCBA Delegation urges Disapproval of Resolution 04-03-2018. The sentiment and
intentions behind Resolution 04-03-2018 are laudable and praiseworthy. The problem is not the
principle but the practical impact. Sexual harassment is a great evil and those who commit it
should pay to compensate victims and even endure shame. The problem with prohibiting nondisclosure agreements (NDA’s) in settlements of sexual harassment claims is that it will result
in far fewer defendants being willing to settle. More cases will go to trial where the plaintiff
runs the risk of receiving nothing and the defendant claiming vindication. Forcing a plaintiff to
trial where he or she may be publicly humiliated and embarrassed in the process will likely
cause more plaintiffs to drop meritorious cases rather than face a public trial.
Precluding NDAs will also increase pressure on employers to require arbitration provisions in
employment contracts as a means of maintaining confidentiality eliminated by the preclusion of
NDAs. Many studies suggest employees receive less compensation and have less favorable
outcomes in arbitration.
Right now, if a defendant wants an NDA in a settlement, the plaintiff is free to counter it. If the
plaintiff would rather risk it all at trial than settle with an NDA, the plaintiff is free to do that
now. If they would prefer to settle with an NDA, how can anyone justify taking that option
away from them? It is a hard choice and should be made based on their priorities, situation, and
principles. This resolution takes that choice away from them. The ones who would be hurt the
most by that are survivors with limited resources or evidence who face a defendant unwilling to
settle because NDA’s are no longer an option.
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RESOLUTION 04-04-2018
DIGEST
Whistleblower Protection: Preventing Overbroad Non-Disclosure Agreements
Amends Labor Code section 1102.5 to strengthen the Whistleblower Protection Act by
precluding use of contractual provisions mandating non-disclosure, and assuring confidentiality
of disclosures made by an employee to government or law enforcement.
RESOLUTIONS COMMITTEE RECOMMENDATION:
APPROVE IN PRINCIPLE
History:
Similar to Resolution 02-02-2016, which was withdrawn.
Reasons:
This resolution amends Labor Code section 1102.5 to strengthen the Whistleblower Protection
Act by precluding use of contractual provisions mandating non-disclosure, and assuring
confidentiality of disclosures made by an employee to government or law enforcement. This
resolution should be approved in principle because it properly precludes an employer from
concealing illegal conduct and foster confidentiality of an employee’s disclosure to government
or law enforcement regarding apparent violations of law.
California’s Whistleblower Protection Act forbids employers from “making, adopting, or
enforcing any rule, regulation, or policy preventing an employee from disclosing information to
a government or law enforcement agency” concerning an unlawful act. (Lab. Code, § 1102.5,
subd. (a).) Currently this prohibition does not extend to employer-imposed contracts that would
require a would-be whistleblower to reveal communications made to law enforcement or
governmental agencies. Nor does the current enactment prevent an employer from exacting a
nondisclosure agreement from the employee, with the effect of covering-up illegal conduct and
keeping the identity of perpetrators a secret. Use of these loopholes undermines meaningful
scrutiny, law enforcement, and effectively stemming illegal conduct.
The resolution strengthens California’s Whistleblower Protection Act and public policy by
prohibiting the commonplace use of contractual provisions, calculated at deterring reports to
government or law enforcement of illegal activity by the employer through threat of a retaliatory
lawsuit seeking monetary damages. The resolution removes the lingering barriers to an
employee coming forward in order to meaningfully end through government intervention or
public scrutiny, past, pervasive or ongoing illegal practices by industry or certain actors. It does
so by enhancing employee protection and forbids adhesive contractual terms, inimical to public
policy, preventing an employer from reporting wrongdoing, and requiring the employee to
disclose confidential information made to government or law enforcement.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Labor Code section 1102.5 to read as follows:
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§ 1102.5
(a) An employer, or any person acting on behalf of the employer, shall not make, adopt,
or enforce any rule, regulation, or policy, or contractual provision preventing an employee from
disclosing information to a government or law enforcement agency, to a person with authority
over the employee, or to another employee who has authority to investigate, discover, or correct
the violation or noncompliance, or from providing information to, or testifying before, any public
body conducting an investigation, hearing, or inquiry, or impairing the confidentiality of a
disclosure made to a government or law enforcement agency, if the employee has reasonable
cause to believe that the information discloses a violation of state or federal statute, or a violation
of or noncompliance with a local, state, or federal rule or regulation, regardless of whether
disclosing the information is part of the employee’s job duties.
(b) An employer, or any person acting on behalf of the employer, shall not retaliate
against an employee for disclosing information, or because the employer believes that the
employee disclosed or may disclose information, to a government or law enforcement agency, to
a person with authority over the employee or another employee who has the authority to
investigate, discover, or correct the violation or noncompliance, or for providing information to,
or testifying before, any public body conducting an investigation, hearing, or inquiry, if the
employee has reasonable cause to believe that the information discloses a violation of state or
federal statute, or a violation of or noncompliance with a local, state, or federal rule or
regulation, regardless of whether disclosing the information is part of the employee’s job duties.
(c) An employer, or any person acting on behalf of the employer, shall not retaliate
against an employee for refusing to participate in an activity that would result in a violation of
state or federal statute, or a violation of or noncompliance with a local, state, or federal rule or
regulation.
(d) An employer, or any person acting on behalf of the employer, shall not retaliate
against an employee for having exercised his or her rights under subdivision (a), (b), or (c) in any
former employment.
(e) A report made by an employee of a government agency to his or her employer is a
disclosure of information to a government or law enforcement agency pursuant to subdivisions
(a) and (b).
(f) In addition to other penalties, an employer that is a corporation or limited liability
company is liable for a civil penalty not exceeding ten thousand dollars ($10,000) for each
violation of this section.
(g) This section does not apply to rules, regulations, or policies that implement, or to
actions by employers against employees who violate, the confidentiality of the lawyer-client
privilege of Article 3 (commencing with Section 950) of, or the physician-patient privilege of
Article 6 (commencing with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or
trade secret information.
(h) An employer, or a person acting on behalf of the employer, shall not retaliate against
an employee because the employee is a family member of a person who has, or is perceived to
have, engaged in any acts protected by this section.
(i) For purposes of this section, “employer” or “a person acting on behalf of the
employer” includes, but is not limited to, a client employer as defined in paragraph (1) of
subdivision (a) of Section 2810.3 and an employer listed in subdivision (b) of Section 6400.
(Proposed new language underlined; language to be deleted stricken)
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PROPONENT: Michael Fern, Shaun Dabby Jacobs, Ujvala Singh, Nick Stewart-Oaten, Lisa
Miller, Darin Wessel, Jack Osborn, Duncan Crabtree-Ireland, Alicia Gámez, Kim Tran
STATEMENT OF REASONS
The Problem: Overbroad nondisclosure agreements (NDAs) have recently come under scrutiny
for contributing to a culture of sexual harassment in the workplace: “The New York Times
journalists who broke the Weinstein story said former employees felt constrained from reporting
abuse because of the NDAs they signed when they were hired. Former Uber engineer Susan
Fowler said nondisclosure and nondisparagement agreements had silenced complaints about
sexual harassment at Uber.” (Tiku, How to Pierce the Secrecy Around Sexual Harassment Cases
(Dec. 4, 2017), WIRED https://www.wired.com/story/how-to-pierce-the-secrecy-around-sexualharassment-cases.) Similarly, overbroad NDAs have been used in the financial industry to
discourage employees from blowing the whistle on fraud and insider trading. (See Gandel, In the
wake of financial crimes, are more Wall Street firms 'gagging' their employees? (May, 20, 2015),
Fortune http://fortune.com/2015/05/20/wall-street-whistleblowers-silenced.)
California’s Whistleblower Protection Act forbids employers from “making, adopting, or
enforcing any rule, regulation, or policy preventing an employee from disclosing information to
a government or law enforcement agency” concerning an unlawful act. (Lab. Code, §
1102.5(a).) But this protection does not extend to contracts with NDAs. Additionally, employers
can deter whistleblowing by instituting policies that undermine the confidentiality of any report
and could lead to interference with an ongoing investigation. For example, an employer can
require employees to disclose any report made to a government or law enforcement agency and
waive any right to confidentiality.
The Solution: This resolution would strengthen California’s Whistleblower Protection Act by
including contractual provisions within its ambit and specifically protecting an employee’s right
to report regulatory and criminal violations to a government or law enforcement agency in a
confidential manner.
IMPACT STATEMENT
The resolution does not affect laws, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Michael Fern, Los Angeles County District
Attorney’s Office, 211 W. Temple St., Ste. 1000, Los Angeles, CA 90012, (213) 537-4529,
sclawyer@gmail.com
RESPONSIBLE FLOOR DELEGATE: Michael Fern
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RESOLUTION 04-05-2018
DIGEST
Employment Arbitration: Require Employers to Pay for Arbitration Fees
Amends Code of Civil Procedure section 1284.2 to require employers to pay for an arbitrator,
and to allow the employee to file a court case if the employer refuses.
RESOLUTIONS COMMITTEE RECOMMENDATION:
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 1284.2 to require employers to pay for
an arbitrator, and to allow the employee to file a court case if the employer refuses. This
resolution should be approved in principle because it is fair to require an employer, who required
the employee to agree to arbitrate disputes, to pay for the arbitrator and related costs, and if the
employer fails to pay the arbitrator, then the employee should have the option of filing the case
in court.
In Armendariz v. Foundation Health Pscycare Services Inc. (2000) 24 Cal.4th 83, the California
Supreme Court concluded, among other things, “that when an employer imposes mandatory
arbitration as a condition of employment, the arbitration agreement or arbitration process cannot
generally require the employee to bear any type of expense that the employee would not be
required to bear if he or she were free to bring the action in court.” (Id. at 110-111.) By requiring
the employer to pay the arbitrator’s fees and costs imposed by the arbitrator, the resolution would
codify the existing law and practice.
Arbitration provisions generally appear in employment agreements that are crafted by the
employer. If the employer fails to pay the fees and expenses associated with an arbitration
dispute involving the employee, and the neutral arbitrator declines to proceed with the arbitration
because of that failure or refusal by the employer, that is a material breach. The employee should
be freed from the arbitration provisions and allowed to re-file his or her case and proceed in
court. The resolution acknowledges that right.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 1284.2 to read as follows:
1
2
3
4
5

§ 1284.2
(a) Except as provided by subsection (b), unless Unless the arbitration agreement
otherwise provides or the parties to the arbitration otherwise agree, each party to the arbitration
shall pay his pro rata share of the expenses and fees of the neutral arbitrator, together with other
expenses of the arbitration incurred or approved by the neutral arbitrator, not including counsel
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fees or witness fees or other expenses incurred by a party for his own benefit.
(b) In employment cases that are subject to arbitration, the employer shall pay for the
expenses and fees of the neutral arbitrator, together with other expenses of the arbitration
incurred or approved by the neutral arbitrator. Counsel fees or witness fees may be awarded to
the prevailing party in accordance with the underlying statutory or case law. If an employer does
not pay the fees and the arbitrator declines to proceed with the case, then the employee may refile the case in a court having jurisdiction over the matter.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
The Problem: Case law makes clear that where an employee is forced to sign an arbitration
agreement in many employment actions (such as discrimination under FEHA or wage claims),
the employee only needs to pay the arbitration fee to the extent the employee would have had to
pay filing fees if he filed in court. However, the problem arises where the employer, who was
the one who required the employee to agree to arbitration, fails to pay the arbitration fees, either
initially or as the case progresses.
The Solution: This clarifies underlying case law that the employer is required to pay the
arbitration fees and provides consequences for failing to do so. An injured employee is entitled
to have his claims adjudicated and an employer who cannot bear the cost of the arbitration,
which can bring the arbitration to a halt, should not be punished for a forum selection that the
employee likely had no choice over in the first place. This gives the employee the right to
pursue his claims in court if the arbitration does not proceed due to nonpayment.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Melissa L. Bustarde, Mayfield Bustarde,
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090,
bustarde@mayfieldbustarde.com
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde
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RESOLUTION 04-06-2018
DIGEST
Wage Deduction: Limited to the Amount of Work Time Actually Lost
Amends Labor Code section 2928 to prohibit employers from deducting wages in excess of the
amount of work time actually lost.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Labor Code section 2928 to prohibit employers from deducting wages in
excess of the amount of work time actually lost. This resolution should be approved in principle
because it will help keep businesses appropriately staffed and ensure that employees receive
appropriate wages for their time worked.
Under the current law, if an employee arrives a minute or two late to their scheduled shift, the
employer may deduct a full half hour’s wage from that employee’s paycheck. Consequently, an
employee who is running late has little incentive to begin work before that half hour elapses. As
a result, the employer will be understaffed, or will have to pay overtime to other employees for
that half hour. This situation does not benefit the employer or the employee.
The resolution provides that if an employee is late to work, then the employer may still deduct
the employee’s wages, but in an amount proportionate to the time, and work, actually lost by the
late arrival. This will encourage employees who are running late to arrive at work as soon as
possible, and help limit an employer’s unexpected understaffing from such circumstances.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Labor Code section 2928 as follows:
1
2
3
4
5

§ 2928
No deduction from the wages of an employee on account of his or her coming late to
work shall be made in excess of the proportionate wage which would have been earned during
the time actually lost, but for a loss of time less than thirty minutes, a half hour's wage may be
deducted.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Bernardino County Bar Association
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STATEMENT OF REASONS
The Problem: California law currently permits an employer to dock an employee that shows up
less than thirty minutes late to work for a full half hour’s wage. This is problematic because even
if an employee arrives to his or her employer before the first thirty minutes has elapsed, the
employer can deduct the employee’s pay for the full first half hour. Since employers may deduct
for a full thirty minutes even if the employee is a couple of minutes late, employees who are late
have no incentive to begin work before thirty minutes have lapsed.
For example: Jane starts work at her employer at 8:00 AM. Jane arrives to her employer at 8:10
AM. Jane’s employer docks their employees their full half hour’s wage whenever their
employees arrive less than thirty minutes late to work. Since Jane knows that her employer will
dock her for the full first thirty minutes, she decides to wait in her car until 8:30 AM. As a result,
Jane’s employer operated without Jane present for an additional twenty minutes because Jane
knew she was not going to be paid for twenty minutes of her time worked.
The Solution: Labor Code section 2928 does not allow for an employer to deduct an employee in
excess of the proportionate wage that would have been earned during the time actually lost, for
any time worked after the first thirty minutes. This resolution will ensure that even during the
first thirty minutes of an employee’s shift, the employee is docked only for the actual time of
work missed. In other words, this resolution will guarantee that an employee earns the
proportionate wage for any time actually worked.
Further, this resolution can help employers avoid the possibility of being understaffed for the full
first thirty minutes of their employees’ shift. Employees that are going to be late may
intentionally avoid showing up to work until the full first thirty minutes of their shift has elapsed
because they know that they will not be paid for their actual time worked until after the first
thirty minutes of their shift.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Jack B. Osborn, Partner at Brown White &
Osborn, 300 E. State Street, Suite 300, Redlands, California 92373, 909-798-6179,
josborn@brownwhitelaw.com. Matthew B. Neufeld, Law Clerk at Brown White & Osborn, 300
E. State Street, Suite 300, Redlands, California 92373, 909-798-6179,
mneufeld@brownwhitelaw.com.
RESPONSIBLE FLOOR DELEGATE: Jack Osborn and Matthew Neufeld
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RESOLUTION 04-07-2018
DIGEST
Workplace Harassment: Prohibit Workplace Harassment Unrelated to Protected Class
Adds Labor Code section 235 to make workplace harassment unlawful, without regard to the
employee’s or independent contractor’s inclusion in a protected class.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution adds Labor Code section 235 to make workplace harassment unlawful, without
regard to the employee’s or independent contractor’s inclusion in a protected class. This
resolution should be disapproved because the prohibited action is ill defined and could include
legitimate disciplinary actions.
While the purpose of this resolution appears to be prohibiting an employer from bullying
employees, applicants, interns, volunteers, and independent contractors, it is overbroad. The
resolution is not limited to actions that are motivated by a person’s race, sex, gender identity,
religion, or belonging to a statutorily protected class. Instead, the resolution prohibits workplace
conduct that is “subjectively abusive to the person affected and objectively severe or pervasive
enough to create a work environment that a reasonable person would find hostile or abusive.”
This broad prohibition could prohibit legitimate disciplinary actions. For example, an employee
who is not performing her or his job, and who is repeatedly disciplined and ultimately threatened
with job loss if she or he does not improve, may find the disciplinary action subjectively abusive
and a reasonable person may find the threat of job loss to be objectively hostile.
In other aspects, the resolution tracks existing California statutes, regulations, and decisions that
define and prohibit harassment on the basis of membership in a protected class. Government
Code section 12940 provides that harassment on the basis of membership in a protected class is
an unlawful employment practice. It protects employees, job applicants, unpaid interns,
volunteers, and independent contractors, and imposes individual liability against the harasser.
An appropriate limitation of workplace behavior that is similar to harassment, but not related to
membership in a protected class is contained in Government Code section 12950.1. That section
defines workplace “abusive conduct,” but includes important limitations not found in the
resolution. Under Government Code section 12950.1, malice is required to establish “abusive
conduct.” In addition, to constitute “abusive conduct,” the conduct must be unrelated to an
employer’s legitimate interests. (Id.) This resolution may benefit from replacing the term
“harassment” with “abusive conduct” and incorporating the definition of “abusive conduct” from
Government Code section 12950.1.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommend that legislation be
sponsored to add Labor Code section 235 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

§ 235: Workplace Harassment Definition: Prohibition
(a) Notwithstanding Government Code section 12940(j), it is an unlawful employment
practice for an employer, labor organization, employment agency, apprenticeship training
program or any training program leading to employment, or any other person to harass an
employee, an applicant, an unpaid intern or volunteer, or a person providing services pursuant to
a contract. Harassment of an employee, an applicant, an unpaid intern or volunteer, or a person
providing services pursuant to a contract by an employee, other than an agent or supervisor, shall
be unlawful if the entity, or its agents or supervisors, knows or should have known of this
conduct and fails to take immediate and appropriate corrective action. In reviewing cases
involving the acts of nonemployees, the extent of the employer’s control and any other legal
responsibility that the employer may have with respect to the conduct of those nonemployees
shall be considered. An entity shall take all reasonable steps to prevent harassment from
occurring. Loss of tangible job benefits shall not be necessary in order to establish harassment.
(1) An employee of an entity subject to this subdivision is personally liable for any
harassment prohibited by this section that is perpetrated by the employee, regardless of whether
the employer or covered entity knows or should have known of the conduct and fails to take
immediate and appropriate corrective action.
(b) For purposes of this subdivision only, “employer” means any person regularly
employing one or more persons or regularly receiving the services of one or more persons
providing services pursuant to a contract, or any person acting as an agent of an employer,
directly or indirectly, the state, or any political or civil subdivision of the state, and cities. The
definition of “employer” in subdivision (d) of Government Code, § 12926 applies to all
provisions of this section other than this subdivision.
(c) For purposes of this subdivision, “a person providing services pursuant to a contract”
means a person who meets all of the following criteria:
(1) The person has the right to control the performance of the contract for services and
discretion as to the manner of performance.
(2) The person is customarily engaged in an independently established business.
(3) The person has control over the time and place the work is performed, supplies the
tools and instruments used in the work, and performs work that requires a particular skill not
ordinarily used in the course of the employer’s work.
(d) Notwithstanding Government Code, § 12940(h), it shall be an unlawful employment
practice for an employer or other entity covered by this part, to, in addition to the employee
protections provided pursuant to Subdivision I, retaliate or otherwise discriminate against the
person who has complained regarding workplace harassment, as defined herein.
(e) The conduct must be subjectively abusive to the person affected and objectively
severe or pervasive enough to create a work environment that a reasonable person would find
hostile or abusive.
(f) Management must take immediate and appropriate corrective action to investigate
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and eliminate any harassing conduct.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Sarah Nowels, Alan Crivaro, Richard Jallins, Elaine Alston, Fred Quiel, John
Mulvana, Melissa Petrovsky, Evan Burge, Robby Robinson, Michael Kirschbaum
STATEMENT OF REASONS
The Problem: Existing law prohibits harassment by employers against employees where a
substantial motivating reason for the harassment is the employee’s status, i.e. being a member of
a protected class (e.g., age, race, disability, sexual preference, etc.) (Govt. Code §12940(j)).
Such workplace harassment may constitute an adverse action sufficient to warrant a claim for
retaliation. (Yanowitz v. L’Oreal USA, Inc. (2005) 36 Cal.4th 1028.)
Workplace harassment not tethered to a protected status or activity, may cause psychological
harm to an employee equal to harassment motivated by the employee’s protected status or
activity. A common term for such harassment is “workplace bullying,” where the supervisor
targets the employee for unjust and debilitating treatment for corrupt motives unrelated to any of
the protected statuses. In such cases, the employee has no effective recourse when complaints
to management “fall on deaf ears” due to the inability of the employee to identify an unlawful
motivation on the part of the supervisor or co-employees. “Cronyism,” as well as the
unwillingness of management to investigate or take remedial action on behalf of lower level
personnel perceived to be “less worthy,” also tends to inhibit accountability of supervisors.
The Solution: This resolution would encourage management to demand professionalism and to
provide proper training of supervisory employees with respect to the rights of employees and to
insist on integrity as the guiding policy in the organization. Absent such a commitment on the
part of management, employees who can demonstrate such harassment should be able to pursue
legal action allowing compensatory and punitive damages and attorneys’ fees. This proposed
statute addresses this problem by affording legal recourse of the kind currently available to
victims of harassment based on the protected statuses as set forth in the Fair Employment and
Housing Act.
The language of the proposed legislation tracks the language in Government Code section 12940,
subdivision (j). To avail himself or herself of the statute’s protection, an employee would be
required to establish the elements recognized under state and federal law to demonstrate such
harassment, as well as the elements necessary for punitive damages to be imposed against the
employer as required by Civil Code section 3295. Also, the “severe or pervasive” standard
would need to be met in order to establish workplace harassment.
IMPACT STATEMENT
The resolution does not affect laws, statute or rule other than those expressly identified.
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CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: William M. Crosby, 13522 Newport
Avenue, Suite 201, Tustin, CA 92780; (714) 544-2493; fax (714) 544-2497;
wcrosby@wcrosbylaw.com
RESPONSIBLE FLOOR DELEGATE: William M. Crosby
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RESOLUTION 04-08-2018
DIGEST
Employment: Department of Fair Employment and Housing Complaint and Right-to-Sue Notice
Amends Government Code section 12962 to allow an employee to avoid serving the verified
complaint alleging employment discrimination if the Department of Fair Employment and
Housing issues an immediate right to sue notice.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Government Code section 12962 to allow an employee to avoid serving
the verified complaint alleging employment discrimination if the Department of Fair
Employment and Housing issues an immediate right to sue notice. This resolution should be
disapproved because defendants’ important right to receive a copy of the verified complaint filed
with the Department of Fair Employment and Housing should not be taken away.
Current law requires that a person who has an employment discrimination claim against an
employer or co-worker must exhaust administrative remedies before filing a civil lawsuit. For
this, the complainant must file a verified complaint with the Department of Fair Employment and
Housing (“DFEH”). If the DFEH declines to investigate the claims, or concludes that it lacks
sufficient information to adjudicate the claims, the DFEH issues a ‘right to sue’ notice to the
employee. Upon receiving this notice, the employee may pursue the claims in a civil lawsuit. If
the DFEH conducts an investigation, the employee will receive the right to sue letter upon the
conclusion of the investigation. (See e.g., Romano v. Rockwell International, Inc. (1996) 14
Cal.4th 479, 492 (citing Gov. Code, §§ 12960, 12965, subd. (b)).) The employee may also
request that the DFEH issue an immediate right to sue notice without conducting any
investigation. (Cal. Code Regs., tit. 2, § 10005.)
The resolution only addresses the situation where an employee files a verified complaint with the
DFEH and requests an immediate right to sue notice. It would allow the employee to pursue a
civil action without serving the DFEH verified complaint on the defendants. This will put the
defendants at a disadvantage because they will have to conduct discovery to obtain the sworn
statements and identity of other defendants contained in the DFEH verified complaint. Under
currrent law, defedants have the right to receive this information before the lawsuit is filed.
Also under current law, the DFEH verified complaint contains the basis for the Fair Employment
and Housing Act (“FEHA”) claim, because the FEHA lawsuit is limited to the type of
discrimination, retaliation or harassment set forth in the DFEH complaint. (See e.g., Okoli v.
Lockheed Techical Operations Co. (1995) 36 Cal.App.4th 1607.) For example, if the DFEH
complaint alleges race discrimination, the lawsuit cannot allege disability discrimination. Thus,
the DFEH complaint is necessary to evaluate whether the lawsuit states a cause of action.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 12962 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20

§ 12962
(a) The department shall cause any verified complaint filed for investigation under the
provisions of this part to be served, either personally or by certified mail with return receipt
requested, upon the person, employer, labor organization, or employment agency alleged to have
committed the unlawful practice complained of.
(b) Notwithstanding subdivision (a), where a person claiming to be aggrieved by an
alleged unlawful practice hires or retains private counsel for purposes of representation of the
claim, the private counsel, and not the department, shall cause the verified complaint filed under
the provisions of this part to be served, either personally or by certified mail with return receipt
requested, upon the person, employer, labor organization, or employment agency alleged to have
committed the unlawful practice.
(c) Service shall be made at the time of initial contact with the person, employer, labor
organization, or employment agency or the agents thereof, or within 60 days, whichever first
occurs. At the discretion of the director, the complaint may not contain the name of the
complaining party unless the complaint is filed by the director or the director’s authorized
representative.
(d) The foregoing service requirements shall not apply if the person claiming to be
aggrieved files, in conjunction with his or her verified complaint, an immediate right-to-sue
notice pursuant to Government Code §12965 and a right-to-sue notice is issued to the person
claiming to be aggrieved.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
The Problem: For employment discrimination claims, an employee must exhaust his
administrative remedies before proceeding to court. This is done by filing a complaint with the
Department of Fair Employment and Housing (DFEH) and obtaining a “right-to-sue” notice.
Employees often request an immediate right-to-sue notice, without having the DFEH investigate
their claims and the DFEH routinely issues the right-to-sue notices. However, Section 12962
still requires service of the complaint (which is filed to obtain the right-to-sue notice) on all
parties, either personally or by certified mail. This step is unnecessary when an immediate rightto-sue notice is issued.
The Solution: This eliminates the need to serve the filed complaint on the employee or employer
when an immediate right-to-sue notice is issued by the DFEH.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
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CURRENT OR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Melissa L. Bustarde, Mayfield Bustarde,
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090,
bustarde@mayfieldbustarde.com
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde
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RESOLUTION 05-01-2018
DIGEST
Power of Attorney: New Duty of Confidentiality and Evidentiary Privilege
Amends Probate Code sections 4123 and 4128 and Evidence Code section 912, and adds
Evidence Code section 969, to create duties of confidentiality and an evidentiary privilege for
communications between a person acting under a power of attorney and the principal.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Probate Code sections 4123 and 4128 and Evidence Code section 912,
and adds Evidence Code section 969, to create duties of confidentiality and an evidentiary
privilege for communications between a person acting under a power of attorney and the
principal. This resolution should be disapproved because it will facilitate financial elder abuse by
requiring secrecy and concealment in dealing with a vulnerable elder’s assets, and will increase
the resulting harm.
Current law does not specify whether or to what extent a person acting under a power of attorney
must keep the information of the principal confidential. Current law also does not provide an
evidentiary privilege for communications between the person acting under a power of attorney
and the principal. The resolution would make the relationship between a principal and the person
acting under a power of attorney equivalent to the relationship of attorney and client in
establishing a new evidentiary privilege, and adding duties of confidentiality. The resolution
creates the duties of confidentiality by borrowing the language relating to the attorney-client
relationship embodied in Business and Professions Code section 6068. However, the nature of
those two situations is fundamentally different. Usually, attorneys represent clients who have the
requisite level of capacity to make decisions for themselves, and the client's incapacity generally
terminates the attorney's authority. (See Civ. Code, § 2356, subds. (a)(2), and (a)(3); Swartfager
v. Wells (1942) 53 Cal.App.2d 522, 527-528; Sullivan v. Dunne (1926) 198 Cal. 183, 192.) In
contrast, a financial power of attorney may grant the person acting as the agent the power to act
even after the principal is incapacitated. (See Prob. Code, § 4124.) Therefore, the principal may
not be in a position to understand his or her own interests.
The resolution also creates an evidentiary privilege. Even if principal’s financial information
should remain confidential, creating this privilege would preclude the disclosure of wrongdoing
concerning the actions of the person acting under a power of attorney.
Furthermore, unlike the rigorous training and licensure requirements for attorneys, virtually
anyone is eligible to act under a power of attorney. For this reason, powers of attorney can be
(and often are) used by perpetrators of financial elder abuse. The creation of a new duty of
confidentiality and a new evidentiary privilege may unintentionally protect those abusers.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Probate Code sections 4123 and 4128 and Evidence Code section 912 and
add Evidence Code section 969 to read as follows:
1
2
3
4
5
6
7
8
9
10
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21
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34
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38
39
40

§ 4123
Authority granted to attorney-in-fact; lawful subjects and purposes; property; personal care;
attorney-in-fact-principal privilege
(a) In a power of attorney under this division, a principal may grant authority to an
attorney-in-fact to act on the principal's behalf with respect to all lawful subjects and purposes or
with respect to one or more express subjects or purposes. The attorney-in-fact may be granted
authority with regard to the principal's property, personal care, or any other matter.
(b) With regard to property matters, a power of attorney may grant authority to make
decisions concerning all or part of the principal's real and personal property, whether owned by
the principal at the time of the execution of the power of attorney or thereafter acquired or
whether located in this state or elsewhere, without the need for a description of each item or
parcel of property.
(c) With regard to personal care, a power of attorney may grant authority to make
decisions relating to the personal care of the principal, including, but not limited to, determining
where the principal will live, providing meals, hiring household employees, providing
transportation, handling mail, and arranging recreation and entertainment.
(d) It is the duty of an attorney-in-fact to do all the following:
(1) To maintain inviolate the confidence, and at every peril to himself or herself to
preserve the secrets, of his or her principal, unless the principal has the capacity to direct the
attorney-in-fact otherwise.
(2) Notwithstanding paragraph (1), an attorney-in-fact may, but is not required to, reveal
confidential information relating to the authority of a principal to the extent that the attorney-infact reasonably believes the disclosure is necessary to prevent a criminal act that the attorney-infact reasonably believes is likely to result in death of, or substantial bodily harm to, an
individual.
§ 4128
Warning statement; notice to person executing durable power of attorney
(a) Subject to subdivision (b), a printed form of a durable power of attorney that is sold or
otherwise distributed in this state for use by a person who does not have the advice of legal
counsel shall contain, in not less than 10-point boldface type or a reasonable equivalent thereof,
the following warning statements:
Notice to Person Executing Durable Power of Attorney
A durable power of attorney is an important legal document. By signing the durable power of
attorney, you are authorizing another person to act for you, the principal. Before you sign this
durable power of attorney, you should know these important facts:
Your agent (attorney-in-fact) has no duty to act unless you and your agent agree otherwise in
writing.

05-01-2018 Page 2 of 7

41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86

Your agent has a duty of confidentiality to you at every peril to himself or herself to preserve
your secrets, unless you have the capacity to direct your agent otherwise. However, your agent
may, but is not required to reveal confidential information relating to the authority you have
given him or her, to the extent that the agent reasonably believes the disclosure is necessary to
prevent a criminal act that the agent reasonably believes is likely to result in death of, or
substantial bodily harm to, an individual.
This document gives your agent the powers to manage, dispose of, sell, and convey your real and
personal property, and to use your property as security if your agent borrows money on your
behalf. This document does not give your agent the power to accept or receive any of your
property, in trust or otherwise, as a gift, unless you specifically authorize the agent to accept or
receive a gift.
Your agent will have the right to receive reasonable payment for services provided under this
durable power of attorney unless you provide otherwise in this power of attorney.
The powers you give your agent will continue to exist for your entire lifetime, unless you state
that the durable power of attorney will last for a shorter period of time or unless you otherwise
terminate the durable power of attorney. The powers you give your agent in this durable power
of attorney will continue to exist even if you can no longer make your own decisions respecting
the management of your property.
You can amend or change this durable power of attorney only by executing a new durable power
of attorney or by executing an amendment through the same formalities as an original. You have
the right to revoke or terminate this durable power of attorney at any time, so long as you are
competent.
This durable power of attorney must be dated and must be acknowledged before a notary public
or signed by two witnesses. If it is signed by two witnesses, they must witness either (1) the
signing of the power of attorney or (2) the principal's signing or acknowledgment of his or her
signature. A durable power of attorney that may affect real property should be acknowledged
before a notary public so that it may easily be recorded.
You should read this durable power of attorney carefully. When effective, this durable power of
attorney will give your agent the right to deal with property that you now have or might acquire
in the future. The durable power of attorney is important to you. If you do not understand the
durable power of attorney, or any provision of it, then you should obtain the assistance of an
attorney or other qualified person.
Notice to Person Accepting the Appointment as Attorney-in-Fact
By acting or agreeing to act as the agent (attorney-in-fact) under this power of attorney you
assume the fiduciary and other legal responsibilities of an agent. These responsibilities include:
1. The legal duty to act solely in the interest of the principal and to avoid conflicts of interest.
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2. The legal duty to keep the principal's property separate and distinct from any other property
owned or controlled by you.
3. The legal duty to keep the principal’s information confidential, and at every peril preserve the
secrets of the principal, unless the principal has the capacity to direct the agent otherwise.
However, the agent may, but is not required to reveal confidential information relating to the
authority given by the principal, to the extent that the agent reasonably believes the disclosure is
necessary to prevent a criminal act that the agent reasonably believes is likely to result in death
of, or substantial bodily harm to, an individual.
You may not transfer the principal's property to yourself without full and adequate consideration
or accept a gift of the principal's property unless this power of attorney specifically authorizes
you to transfer property to yourself or accept a gift of the principal's property. If you transfer the
principal's property to yourself without specific authorization in the power of attorney, you may
be prosecuted for fraud and/or embezzlement. If the principal is 65 years of age or older at the
time that the property is transferred to you without authority, you may also be prosecuted for
elder abuse under Penal Code Section 368. In addition to criminal prosecution, you may also be
sued in civil court.
I have read the foregoing notice and I understand the legal and fiduciary duties that I assume by
acting or agreeing to act as the agent (attorney-in-fact) under the terms of this power of attorney.

Date:
_
(Signature of agent)

_
(Print name of agent)

(b) Nothing in subdivision (a) invalidates any transaction in which a third person relied in
good faith on the authority created by the durable power of attorney.
(c) This section does not apply to a statutory form power of attorney under Part 3
(commencing with Section 4400).
§ 912
(a) Except as otherwise provided in this section, the right of any person to claim a
privilege provided by Section 954 (lawyer-client privilege), 966 (lawyer referral service-client
privilege), 969 (attorney-in-fact-principal privilege), 980 (privilege for confidential marital
communications), 994 (physician-patient privilege), 1014 (psychotherapist-patient privilege),
1033 (privilege of penitent), 1034 (privilege of clergy member), 1035.8 (sexual assault

05-01-2018 Page 4 of 7

133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178

counselor-victim privilege), 1037.5 (domestic violence counselor-victim privilege), or 1038
(human trafficking caseworker-victim privilege) is waived with respect to a communication
protected by the privilege if any holder of the privilege, without coercion, has disclosed a
significant part of the communication or has consented to disclosure made by anyone. Consent to
disclosure is manifested by any statement or other conduct of the holder of the privilege
indicating consent to the disclosure, including failure to claim the privilege in any proceeding in
which the holder has legal standing and the opportunity to claim the privilege.
(b) Where two or more persons are joint holders of a privilege provided by Section 954
(lawyer-client privilege), 966 (lawyer referral service-client privilege), 994 (physician-patient
privilege), 1014 (psychotherapist-patient privilege), 1035.8 (sexual assault counselor-victim
privilege), 1037.5 (domestic violence counselor-victim privilege), or 1038 (human trafficking
caseworker-victim privilege), a waiver of the right of a particular joint holder of the privilege to
claim the privilege does not affect the right of another joint holder to claim the privilege. In the
case of the privilege provided by Section 980 (privilege for confidential marital
communications), a waiver of the right of one spouse to claim the privilege does not affect the
right of the other spouse to claim the privilege.
(c) A disclosure that is itself privileged is not a waiver of any privilege.
(d) A disclosure in confidence of a communication that is protected by a privilege
provided by Section 954 (lawyer-client privilege), 966 (lawyer referral service-client privilege),
969 (attorney-in-fact-principal privilege), 994 (physician-patient privilege), 1014
(psychotherapist-patient privilege), 1035.8 (sexual assault counselor-victim privilege), 1037.5
(domestic violence counselor-victim privilege), or 1038 (human trafficking caseworker-victim
privilege), when disclosure is reasonably necessary for the accomplishment of the purpose for
which the lawyer, lawyer referral service, attorney-in-fact, physician, psychotherapist, sexual
assault counselor, domestic violence counselor, or human trafficking caseworker was consulted,
is not a waiver of the privilege.
§ 969. Attorney-in-fact-principal privilege
(a) For purpose of this article, the following terms have the following meanings:
(1) “Attorney-in-fact” means a person granted authority to act for the principal in a power
of attorney, regardless of whether the person is known as an attorney-in-fact or agent, or by some
other term. “Attorney-in-fact” includes a success or alternate attorney-in-fact and a person
delegated authority by an attorney-in-fact. See Probate Code section 4014.
(2) “Principal” means a natural person who executes a power of attorney. See Probate
Code section 4026.
(3) “Holder of privilege” means the principal has the capacity to permit the attorney-infact to disclose a confidential communication between the principal and attorney-in-fact. If the
principal does not have the capacity to permit the attorney-in-fact to disclose a confidential
communication, the attorney-in-fact is still required to keep the information confidential.
(b) Subject to Section 912 and except as otherwise provided in this article, the attorneyin-fact must maintain inviolate the confidence, and at every peril to himself or herself preserve
the secrets of the principal.
(c) Notwithstanding paragraph (b), an attorney-in-fact may, but is not required to, reveal
confidential information relating to the authority given to him or her by the principal to the
extent that the attorney-in-fact reasonably believes the disclosure is necessary to prevent a
criminal act that the attorney-in-fact reasonably believes is likely to result in death of, or
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substantial bodily harm to, an individual.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Bernardino County Bar Association
STATEMENT OF REASONS
The Problem: California law currently does not provide guidance on the duty of confidentiality
between an attorney-in-fact and principal. More specifically, the law does not state whether there
is a duty of confidentiality or any duty at all between the attorney-in-fact and principal, and if so,
who would hold the privilege to reveal the confidential information between the attorney-in-fact
and principal.
The Solution: This resolution will require the attorney-in-fact to maintain a duty of
confidentiality of the information between the attorney-in-fact and principal, unless the principal
has the capacity to direct otherwise. However, this resolution will allow for the attorney-in-fact,
at his or her discretion, to reveal confidential information relating to the authority given to him or
her by the principal to the extent that the attorney-in-fact reasonably believes the disclosure is
necessary to prevent a criminal act that the attorney-in-fact reasonably believes is likely to result
in death of, or substantial bodily harm to, an individual.
Therefore, this resolution will add an attorney-in-fact and principal privilege. The amendments to
the current law and new law will provide that the attorney-in-fact cannot reveal confidential
communication between himself or herself and the principal unless the principal has the capacity
to direct otherwise, or if one of the exceptions above applies.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Jack B. Osborn, Partner at Brown White &
Osborn, 300 E. State Street, Suite 300, Redlands, California 92373, 909-798-6179,
josborn@brownwhitelaw.com. Matthew B. Neufeld, Law Student Clerk at Brown White &
Osborn, 300 E. State Street, Suite 300, Redlands, California 92373, 909-798-6179,
mneufeld@brownwhitelaw.com.
RESPONSIBLE FLOOR DELEGATE: Jack Osborn
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______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
TRUSTS AND ESTATES SECTION – OPPOSE

The attorney-client privilege is designed to encourage disclosure of information by clients to
attorneys. There is no analogous public policy in favor of encouraging disclosure by principals to
attorneys-in-fact. The proposed privilege is unnecessary, and could actually bring harm upon the
principal that it is intended to protect.
While existing privilege statutes protect information transmitted between certain parties, e.g.,
attorney and client, this resolution would create a broader duty on the attorney-in-fact to
“maintain inviolate at every peril to himself or herself the secrets of the principal who has
capacity.” Thus, the proposal would impose a duty on the attorney-in-fact to protect disclosure of
and “secrets” of the principal, irrespective of whether the facts constitute information transmitted
between the attorney-in-fact and the principal. As such, the proposed privilege is overbroad.
The attorney-client privilege statutes set forth in Evidence Code sections 956, 957, 958, 959 and
960-961, recognize factual scenarios where the attorney-client privilege is not available. For
example, there is no attorney-client privilege (i) if the services of the lawyer were sought to aid
anyone to commit or plan to commit a crime or a fraud, (ii) if the lawyer reasonably believes that
disclosure of any confidential communication is necessary to prevent a criminal act likely to
result in the death of, or substantial bodily harm to, an individual, (iii) as to a communication
relevant to an issue between parties all of whom claim through a deceased client, (iv) as to a
communication relevant to an issue of breach, by the lawyer or by the client, of a duty arising out
of the lawyer-client relationship, (v) as to certain communications with deceased clients relevant
to the deceased client's intentions. This resolution does not contemplate any such exceptions.
TEXCOM believes that some, if not all, of these exceptions are relevant to the role of the
attorney-in-fact and would need to be considered.
Aside from the structural problems identified above, the proposal inappropriately interferes with
the basic role of an attorney-in-fact to protect the principal; sometimes, protection of the
principal requires disclosure of information known by the attorney-in-fact. Moreover, in some
circumstances, e.g., a petition attacking the acts of the attorney-in-fact, such a privilege may
even improperly shield the attorney-in-fact from liability for improper conduct.
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RESOLUTION 05-02-2018
DIGEST
Probate Code: Correct Reference
Amends Probate Code section 1304 to correct a reference to a non-existent “Part” in the Probate Code.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Probate Code section 1304 to correct a reference to a non-existent “Part” in the
Probate Code. This resolution should be approved in principle because the error in the Probate Code
needs to be corrected.
Probate Code section 1304 delineates orders in trust actions that are appealable. Subsection (c) refers
to orders made under Division 10 of the Probate Code which relates to proration of estate taxes and
generation-skipping taxes. Division 10 consists of two Chapters but no “Parts”. The current statute
makes reference to Part 1 and Part 2 and should be corrected to match Division 10 of the Probate Code.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Probate Code section 1304 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12

§ 1304
With respect to a trust, the grant or denial of the following orders is appealable:
(a) Any final order under Chapter 3 (commencing with Section 17200) of Part 5 of Division 9,
except the following:
(1) Compelling the trustee to submit an account or report acts as trustee.
(2) Accepting the resignation of the trustee.
(b) Any final order under Chapter 2 (commencing with Section 19020) of Part 8 of Division 9.
(c) Any final order under Part Chapter 1 (commencing with Section 20100) and Part Chapter 2
(commencing with Section 20200) of Division 10.
(d) Determining whether an action constitutes a contest under former Chapter 2 (commencing
with Section 21320) of Part 3 of Division 11, as that chapter read prior to its repeal by Chapter 174 of
the Statutes of 2008.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
The Problem: The existing Probate Code section 1304(c) references Part 1 and Part 2 of Division 10;
however, a review of Division 10 reveals that there is no Part 1 that commences with section 20100
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and no Part 2 that commences with Section 20200. There is clearly an error in section 1304(c): it
names the wrong Division, or the reference to the “Part” is incorrect, or the reference to the sections is
incorrect (or a combination).
The Solution: This resolution corrects a clear error in the Probate Code by replacing the word "Part"
with the word "Chapter" in section 1304(c).
No other construction resolves the error. One could construe 1304(c) as an attempt to reference to
Division 11 (not Division 10), Part 1, commencing with Section 21101 (not 20100), and, Part 2
commences with 21200 (not 20200). However, Division 11 deals with the CONSTRUCTION OF
WILLS, TRUSTS, AND OTHER INSTRUMENTS. This construction would introduce redundancy.
The appeal of an order regarding construction of a Trust is covered by 1304(a) which provides that “(a)
Any final order under Chapter 3 (commencing with Section 17200) of Part 5 of Division 9, …” is
appealable. Section 17200(b)(1) provides for the construction of a trust instrument, and thus is already
appealable under 1304(a). Thus, it would be redundant to construe PC 1304(c) as an attempt to refer to
Division 11.
This construction is parallel and consistent with the surrounding code. Division 10 deals with the
Proration of taxes. Section 1303 includes a clear reference to Division 10, Ch 1, Section 20100 and Ch
2, Section 20200, indicating that section 1303 intended to have a provision for the appealability of an
order for proration of taxes. An appeal under a trust is equally relevant as an appeal under a will.
Thus, it appears that PC 1304(c) was meant to be parallel to 1303(l).
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Alicia M. Gamez, Esq., 220 Montgomery Street,
Suite 1200, San Francisco, CA 94104 Tel: 415-341-8143 Fax: 415-500-2777, alicia@gamezlaw.com
RESPONSIBLE FLOOR DELEGATE: Alicia M. Gamez, Esq.
__________________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
__________________________________________________________________________________
TRUSTS AND ESTATES SECTION - SUPPORT
TEXCOM supports this correction of an apparent error in the Probate Code.
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RESOLUTION 05-03-2018
DIGEST
Trusts: Definition of Instrument
Amends Probate Code section 45 to clarify the definition of “instrument” to include a document
that either establishes or amends a trust.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Probate Code section 45 to clarify the definition of “instrument” to
include a document that either establishes or amends a trust. This resolution should be approved
in principle because it would clarify an ambiguity in the Probate Code.
The word “trust” is often used in two different senses. First, it is often used to refer to the
relationship created under the trust instrument. For example, it is common for practitioners in
this area to refer to a trustee holding an asset “in trust” for a beneficiary. Second, the word
“trust” is sometimes used to refer to the physical document that establishes the terms of that trust
relationship. For example, a trustee may send a copy of “the trust” to beneficiaries. In that
context the words “the trust” would refer to the physical pages providing the governing terms
rather than the abstraction of the relationship it established between trustee and beneficiary.
There does not appear to be any authority squarely addressing the use of this homograph.
Aviles v Swearingen (2017) 16 Cal.App.5th 485, cited in the resolution, does not directly address
this issue. Instead, the case is directed to the intent of the settlor as applicable to Probate Code
section 21310. Further, the resolution correctly points out that the additional primary authority
that does exist is not squarely on point in making this distinction. The most commonly used
practice guides in this area (which would generally be viewed by courts as the most persuasive
authority) similarly do not appear to resolve this issue.
Consequently, the use of the word “trust” in Probate Code section 45 is ambiguous because it is
susceptible to more than one meaning. This resolution addresses the issue by clarifying which
meaning is meant in which context.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Probate Code section 45 to read as follows:
1
2
3

§ 45
“Instrument” means a will, a document establishing a trust, a document amending a trust,
a deed, or other writing that designates a beneficiary or makes a donative transfer of property.
05-03-2018 Page 1 of 3

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Sacramento County Bar Association
STATEMENT OF REASONS
The Problem: Probate Code section 45 defines an instrument to include a “trust.” By including
a “trust” in the definition of an “instrument,” Probate Code section 45 says a trust is a document.
A trust is not a document. “A trust is a fiduciary relationship with respect to property in which
the person holding legal title to the property - the trustee - has an equitable obligation to manage
the property for the benefit of another - the beneficiary.” (Moelter v. Superior Court (1997) 16
Cal. 4th 1124, 1133-1134.) Under Probate Code section 16000, “[o]n acceptance of the trust, the
trustee [generally] has a duty to administer the trust according to the trust instrument ….”
The Solution: The solution is to amend Probate Code section 45 to provide that an instrument
includes a document establishing or amending a trust. This amendment would not only correct
an erroneous Probate Code definition, but it would also clarify uncertainty a recent no-contest
clause case has created.
In Aviles v Swearingen (2017) 16 Cal.App.5th 485, the court held that the no-contest clause in a
trust document did not apply to an amendment to that document because the amendment was an
instrument and did not itself include a no-contest clause. The court did not cite to Probate Code
Section 45’s definition of “instrument.” Probate Code section 45 lists a trust as an instrument but
does not list an amendment to a trust. Probate Code section 45 lists a will as an instrument, and
Probate Code section 88 provides that a will includes a codicil (amendment). Therefore, under
Probate Code section 45, when read in conjunction with Probate Code section 88, a will and an
amendment to a will are instruments. The Probate Code should expressly state that an
amendment to a trust instrument is an instrument. That would create consistency between trust
instruments and wills. It would also provide a statutory basis for the holding in Aviles that for a
no-contest clause to apply to a trust document amendment the amendment must contain the nocontest clause. This amendment would remove any uncertainty the lack of statutory analysis in
Aviles might create.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
The Probate Code refers to “trust instrument” in various places, but this amendment would not
impact those statutes.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Sil Reggiardo, Downey Brand LLP, 621
Capitol Mall, Suite 1800, Sacramento, CA 95814-4731, Phone: (916) 520-5374, E-mail:
sreggiardo@downeybrand.com.
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RESPONSIBLE FLOOR DELEGATE: Sil Reggiardo
______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
TRUSTS AND ESTATES SECTION - SUPPORT IN PRINCIPLE
This resolution correctly observes that a “trust” is not a document, but a fiduciary relationship
respecting property. The proposed amendment to clarify Probate Code section 45 in this regard is
a sensible one. However, TEXCOM notes that not all trusts are required to be in writing, such
that the first written instrument regarding a trust may actually not “establish” the trust, but
instead memorialize an existing unwritten trust. Thus, a potential improvement to the proposed
amendment might be to replace the word “establishing” with “memorializing” (or another word
to that effect), such that the definition of instrument would include a “document memorializing a
trust.”
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RESOLUTION 05-04-2018
DIGEST
Conservatorships: Susceptibility to Undue Influence
Amends Probate Code section 1801 to allow the court to consider evidence of an individual’s
susceptibility to undue influence as a factor in deciding whether to establish a conservatorship.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Probate Code section 1801 to allow the court to consider evidence of an
individual’s susceptibility to undue influence as a factor in deciding whether to establish a
conservatorship. This resolution should be approved in principle because it adds an important
component for the court to consider when evaluating the need for a conservatorship of the
person.
Presently, Probate Code section 1801 subdivision (a) allows the court to appoint a conservator of
the person for someone who is unable to provide properly for their personal needs for physical
health, food, clothing or shelter. A conservator of the person decides where the conservatee lives,
whether at home or in an institution, manages the conservatee’s medical care, medication, food,
and can even have the authority to limit contact between the conservatee with certain family
members or others. But, the Probate Code does not specifically give the court authority to
consider the person’s susceptibility to undue influence when appointing a conservator of the
person. This is in contrast to Probate Code section 1801, subdivision (b) where the court does
consider undue influence when determining whether a conservatorship of the estate is needed.
Since the court is already evaluating whether the proposed conservatee is vulnerable to undue
influence when establishing a conservatorship of the estate, it makes sense for the court to be
able to use this evidence when evaluating whether a conservatorship of the person is needed.
Welfare and Institutions Code section 15610.70 defines “undue influence” as “excessive
persuasion that causes another person to act or refrain from acting by overcoming that person’s
free will and results inequity.” In determining undue influence under Welfare and Institutions
Code section 15610.70, the court considers evidence of an influencer who controls necessaries of
life, medication, the victim’s interaction with others, and isolation. California Adult Protective
Services already recognizes the need to consider undue influence regarding a person’s ability to
provide for their own health, food, clothing and shelter through their “California Undue
Influence Screening Tool (CUIST).” Since these same factors form the basis of determining
whether a conservatorship of the person is needed, it makes sense for a court to consider
evidence of whether the person is susceptible to undue influence when evaluating whether to
grant a conservatorship of the person.

05-04-2018 Page 1 of 3

TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Probate Code section 1801 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

§ 1801
Subject to Section 1800.3:
(a) A conservator of the person may be appointed for a person who is unable to provide
properly for his or her personal needs for physical health, food, clothing, or shelter except as
provided for the person as described in subdivision (b) or (c) Section 1828.5. Evidence of an
individual’s susceptibility to undue influence may be considered in determining whether the
person is unable to provide for his or her personal needs as provided in this subdivision.
(b) A conservator of the estate may be appointed for a person who is substantially unable
to manage his or her own financial resources or resist fraud or undue influence, except as
provided for that person as described in subdivision (b) or (c) of Section 1828.5. Substantial
inability may not be proved solely by isolated incidents of negligence or improvidence.
(c) A conservator of the person and estate may be appointed for a person described in
subdivisions (a) and (b).
(d) A limited conservator of the person or of the estate, or both, may be appointed for a
developmentally disabled adult. A limited conservatorship may be utilized only as necessary to
promote and protect the well-being of the individual, shall be designed to encourage the
development of maximum self-reliance and independence of the individual and shall be ordered
only to the extent necessitated by the individual’s proven mental and adaptive limitations. The
conservator shall not be presumed to be incompetent and shall retain all legal and civil rights
except those which by court order have been designated as legal disabilities and have been
specifically granted to the limited conservator. The intent of the Legislature, as expressed in
Section 4501 of the Welfare and Institutions Code, that developmentally disabled citizens of this
state receive services resulting in more independent, productive, normal lives is the underlying
mandate of this division in its application to adults alleged to be developmentally disabled.
(e) The standard of proof for the appointment of a conservator pursuant to this section
shall be clear and convincing evidence.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Probate Attorneys of San Diego
STATEMENT OF REASONS
The Problem: Existing law provides that an inability to resist fraud or undue influence is grounds
for the appointment of a conservator of the estate, but not a conservator of the person. This is a
problem because undue influence often results in non-economic consequences, including the
physical isolation, physical mistreatment, and interference with longstanding relationships of an
elder that can result in an inability to provide for one’s personal needs. The modernized
definition of undue influence, effective January 1, 2014, under Welfare and Institutions Code
section 15610.70, addresses this reality. The current law on conservatorships does not provide
for a conservatorship of the person to address undue influence resulting in non-economic

consequences, and this must be fixed.
The Solution: The proposed amendment allows consideration of evidence of a proposed
conservatee’s susceptibility to undue influence as it pertains to his or her ability to properly
provide for his or her personal needs.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Hilary J. Vrem, 1550 Hotel Circle North,
Suite 300, San Diego, CA 92108-2911, voice 619-696-7066, fax 619-696-6907, e-mail
hilary@bjjlaw.com and D. Robert Dieringer, 402 West Broadway, Suite 1950, San Diego, CA
92101, voice 619-831-6984, fax 619-239-7900, email rdieringer@gbflawyers.com
RESPONSIBLE FLOOR DELEGATE: Hilary J. Vrem
______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
TRUSTS AND ESTATES SECTION - OPPOSE
This resolution is unnecessary, as evidence of an individual’s susceptibility to undue influence
may already be considered by the court—even without the proposed statutory amendment—
under Probate Code section 1801, subdivision (a), in determining whether the person is unable to
provide properly for his or her personal needs for physical health, food, clothing, or shelter.
Moreover, this resolution would create a new consideration relating to the appointment of a
conservator of the person (i.e., the individual’s susceptibility to undue influence) in a way that is
inconsistent with the existing undue influence-based requirement applicable to conservatorships
of the estate (i.e., substantial inability to resist fraud or undue influence). The basis for the
distinction is unclear. Finally, whereas substantial inability to resist fraud or undue influence
may not be proved solely by isolated incidents of negligence or improvidence in the context of a
conservatorship of the estate under Probate Code section 1801, subdivision (b), the proposed
amendment to Probate Code section 1801, subdivision (a), contains no similar limitation; as a
result, it does not adequately protect the subject individual’s fundamental liberties.

05-04-2018 Page 3 of 3

RESOLUTION 05-05-2018
DIGEST
Financial Elder Abuse: Add Exception for Reasonable Value of Services
Amends Welfare and Institutions Code section 15657.6 to add an exception to financial elder and
dependent adult abuse by allowing reasonable value for support.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Welfare and Institutions Code section 15657.6 to add an exception to
financial elder and dependent adult abuse by allowing reasonable value for support. This
resolution should be disapproved because the proposed language does not accomplish the stated
goal.
Under current law, section 15657.6 potentially imposes liability against a defendant where an
elder (defined as anyone over the age of 65) or a dependent adult paid a reasonable sum of
money for necessities of life. The resolution seeks to create an exception to liability for financial
elder or dependent adult abuse for receiving the reasonable value of things furnished to the
person necessary for the support of the person or the person’s family. The purpose of the
resolution is a good one; no one should be liable for financial elder or dependent adult abuse for
providing things or services necessary for support of the individual.
However, the resolution does not accomplish this goal because it references Civil Code section
38, which relates to people generally that are not competent to enter into contracts. Civil Code
section 38 does not refer to people over the age of 65 or dependent adults which is what the elder
or dependent adult abuse statute protects.
Thus, reference to Civil Code section 38 does not accomplish the stated goal because financial
elder or dependent adult abuse can apply to anyone over the age of 65 or a dependent adult,
whether competent or incompetent, and Civil Code section 38 applies only to a person “entirely
without understanding.” A better solution would be to replace the proposed language as follows:
“Except for payments or things received in exchange for the reasonable value of things furnished
to an elder or dependent adult for the support of the person or the person’s family . . .”
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Welfare and Institutions Code section 15657.6 to read as follows:
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1
2
3
4
5
6
7
8
9
10
11

§ 15657.6
Except as provided in Civil Code §38, aA person or entity that takes, secretes,
appropriates, obtains, or retains, or assists in taking, secreting, appropriating, obtaining, or
retaining the real or personal property of an elder or dependent adult when the elder or dependent
adult lacks capacity pursuant to Section 812 of the Probate Code, or is of unsound mind, but not
entirely without understanding, pursuant to Section 39 of the Civil Code, shall, upon demand by
the elder or dependent adult or a representative of the elder or dependent adult, as defined in
subdivision (d) of Section 15610.30, return the property and if that person or entity fails to return
the property, the elder or dependent adult shall be entitled to the remedies provided by Section
15657.5, including attorney’s fees and costs. This section shall not apply to any agreement
entered into by an elder or dependent adult when the elder or dependent adult had capacity.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
The Problem: Existing language in the Financial Elder Abuse statute would impose liability on a
defendant where the elder transferred a reasonable sum of money to the defendant in return for
the provision of necessaries of life, such as food or water. Incompetents have been held liable
for the reasonable value of services for those transactions under Civil Code section 38. This
problem was identified by the Rutter Group Elder Abuse Litigation Practice Guide.
The Solution: This would provide an exception to the Elder Abuse statute to the extent a person
incompetent of contracting pays or becomes indebted for items deemed necessary for the support
of the person or his/her family. This would still require the person to pay for the reasonable
value of those items/services, but would not require the person/vendor to return all monies
received as a result of that transaction under Welfare & Institutions Code §15657.6.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Melissa L. Bustarde, Mayfield Bustarde,
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090,
bustarde@mayfieldbustarde.com
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde
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______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
TRUSTS AND ESTATES SECTION - OPPOSE
TEXCOM believes the proposed carveout language is too broad. Given that much elder financial
abuse (and the ensuing litigation) is perpetrated by the elder’s family member(s), including
caregivers, the proposed language appears inconsistent with the public policy underlying the
Elder Abuse and Dependent Adult Civil Protection Act (EADACPA) in that it would let this
significant class of potential abusers off the hook based on the language of Civil Code section
38. The proposal to exempt from the scope of Welfare and Institutions Code section 15657.6 the
value of “things furnished” by those persons or vendors who provide services or items deemed
necessary for the elder’s support or family needs to be more narrowly tailored. The proposed
language would appear to undermine at least part of EADACPA’s intent.
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RESOLUTION 05-06-2018
DIGEST
Elder Abuse: Order for Anger Management
Amends Welfare and Institutions Code section 15676.03 to authorize the court to order anger
management classes in Elder Abuse Restraining Order matters.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolution 06-02-2016, which was approved as amended.
Reasons:
This resolution amends Welfare and Institutions Code section 15676.03 to authorize the court to
order anger management classes in Elder Abuse Restraining Order matters. This resolution
should be approved in principle because it would give the court authority to order a restrained
person to participate in an elder abuse prevention or batterer’s program.
The current statute does not give the court the option of ordering a restrained person to
participate in this type of program. The proposed amendment would grant the court the authority,
when issuing a protective order to prevent elder abuse, to also order the restrained person to
participate in an elder abuse prevention or batterer’s program. This would give the court a tool
similar to that which is already available for domestic violence restraining orders. Further,
because family members are often the perpetrators, this approach would give the court a less
disruptive option to attempt to heal family relationships by providing the tools and information to
the abuser to break the cycle of abuse.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Association recommends that legislation be
sponsored to amend the Welfare and Institutions Code section 15675.03 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13

§ 15675.03
(a) (1) An elder or dependent adult who has suffered abuse, as defined in Section
15610.07, may seek protective orders as provided in this section.
(2) A petition may be brought on behalf of an abused elder or dependent adult by a
conservator or a trustee of the elder or dependent adult, an attorney-in-fact of an elder or
dependent adult who acts within the authority of a power of attorney, a person appointed as a
guardian ad litem for the elder or dependent adult, or other person legally authorized to seek the
relief.
(3) (A) A petition under this section may be brought on behalf of an elder or dependent
adult by a county adult protective services agency in either of the following circumstances:
(i) If the elder or dependent adult has suffered abuse as defined in subdivision (b) and has
an impaired ability to appreciate and understand the circumstances that place him or her at risk of
harm.
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(ii) If the elder or dependent adult has provided written authorization to a county adult
protective services agency to act on his or her behalf.
(B) In the case of a petition filed pursuant to clause (i) of subparagraph (A) by a county
adult protective services agency, a referral shall be made to the public guardian consistent with
Section 2920 of the Probate Code prior to or concurrent with the filing of the petition, unless a
petition for appointment of a conservator has already been filed with the probate court by the
public guardian or another party.
(C) A county adult protective services agency shall be subject to any confidentiality
restrictions that otherwise apply to its activities under law and shall disclose only those facts as
necessary to establish reasonable cause for the filing of the petition, including, in the case of a
petition filed pursuant to clause (i) of subparagraph (A), to establish the agency s belief that the
elder or dependent adult has suffered abuse and has an impaired ability to appreciate and
understand the circumstances that place him or her at risk, and as may be requested by the court
in determining whether to issue an order under this section.
(b) For purposes of this section:
(1) “Abuse” has the meaning set forth in Section 15610.07.
(2) “Conservator” means the legally appointed conservator of the person or estate of the
petitioner, or both.
(3) “Petitioner” means the elder or dependent adult to be protected by the protective
orders and, if the court grants the petition, the protected person.
(4) “Protective” order means an order that includes any of the following restraining
orders, whether issued ex parte, after notice and hearing, or in a judgment:
(A) An order enjoining a party from abusing, intimidating, molesting, attacking, striking,
stalking, threatening, sexually assaulting, battering, harassing, telephoning, including, but not
limited to, making annoying telephone calls as described in Section 653m of the Penal Code,
destroying personal property, contacting, either directly or indirectly, by mail or otherwise, or
coming within a specified distance of, or disturbing the peace of, the petitioner, and, in the
discretion of the court, on a showing of good cause, of other named family or household
members or a conservator, if any, of the petitioner. On a showing of good cause, in an order
issued pursuant to this subparagraph in connection with an animal owned, possessed, leased,
kept, or held by the petitioner, or residing in the residence or household of the petitioner, the
court may do either or both of the following:
(i) Grant the petitioner exclusive care, possession, or control of the animal.
(ii) Order the respondent to stay away from the animal and refrain from taking,
transferring, encumbering, concealing, molesting, attacking, striking, threatening, harming, or
otherwise disposing of the animal.
(B) An order excluding a party from the petitioner’s residence or dwelling, except that
this order shall not be issued if legal or equitable title to, or lease of, the residence or dwelling is
in the sole name of the party to be excluded, or is in the name of the party to be excluded and any
other party besides the petitioner.
(C) An order enjoining a party from specified behavior that the court determines is
necessary to effectuate orders described in subparagraph (A) or (B).
(D) When issuing such Protective order, the court may also order the following:
(i) After notice and a hearing, the court may issue and order requiring the restrained party
to participate in an elder abuse prevention or batterer’s program approved by the probation
(ii) (aa) If the court orders a restrained party to participate in an elder abuse prevention or
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batterer’s program pursuant to subdivision (ii), the restrained party shall do all of the following:
(1) Register for the program by the deadline ordered by the court. If no deadline is
ordered by the court, the restrained party shall register no later than 30 days from the date the
order was issued.
(2) At the time of enrollment, sign all necessary program consent forms for the program
to release proof of enrollment, attendance records, and completion or termination reports to the
court and the protected party, or his or her attorney. The court and the protected party may
provide to the program a fax number or mailing address for purposes of receiving proof of
enrollment, attendance records, and completion or termination reports.
(3) Provide the court and the protected party with the name, address, and telephone
number of the program. The Judicial Council shall promulgate forms as necessary to effectuate
this subdivision.
(iii) The courts shall, in consultation with local elder abuse programs, develop a resource
list of referrals to appropriate community elder abuse programs and services to be provided for
each application for an order under this section.
(5) “Respondent” means the person against whom the protective orders are sought and, if
the petition is granted, the restrained person.
(c) An order may be issued under this section, with or without notice, to restrain any
person for the purpose of preventing a recurrence of abuse, if a declaration shows, to the
satisfaction of the court, reasonable proof of a past act or acts of abuse of the petitioning elder or
dependent adult.
(d) Upon filing a petition for protective orders under this section, the petitioner may
obtain a temporary restraining order in accordance with Section 527 of the Code of Civil
Procedure, except to the extent this section provides a rule that is inconsistent. The temporary
restraining order may include any of the protective orders described in paragraph (4) of
subdivision (b). However, the court may issue an ex parte order excluding a party from the
petitioner’s residence or dwelling only on a showing of all of the following:
(1) Facts sufficient for the court to ascertain that the party who will stay in the dwelling
has a right under color of law to possession of the premises.
(2) That the party to be excluded has assaulted or threatens to assault the petitioner, other
named family or household member of the petitioner, or a conservator of the petitioner.
(3) That physical or emotional harm would otherwise result to the petitioner, other named
family or household member of the petitioner, or a conservator of the petitioner.
(e) A request for the issuance of a temporary restraining order without notice under this
section shall be granted or denied on the same day that the petition is submitted to the court,
unless the petition is filed too late in the day to permit effective review, in which case the order
shall be granted or denied on the next day of judicial business in sufficient time for the order to
be filed that day with the clerk of the court.
(f) Within 21 days, or, if good cause appears to the court, 25 days, from the date that a
request for a temporary restraining order is granted or denied, a hearing shall be held on the
petition. If no request for temporary orders is made, the hearing shall be held within 21 days, or,
if good cause appears to the court, 25 days, from the date that the petition is filed.
(g) The respondent may file a response that explains or denies the alleged abuse.
(h) The court may issue, upon notice and a hearing, any of the orders set forth in
paragraph (4) of subdivision (b). The court may issue, after notice and hearing, an order
excluding a person from a residence or dwelling if the court finds that physical or emotional
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harm would otherwise result to the petitioner, other named family or household member of the
petitioner, or conservator of the petitioner.
(i) (1) In the discretion of the court, an order issued after notice and a hearing under this
section may have a duration of not more than five years, subject to termination or modification
by further order of the court either on written stipulation filed with the court or on the motion of
a party. These orders may be renewed upon the request of a party, either for five years or
permanently, without a showing of any further abuse since the issuance of the original order,
subject to termination or modification by further order of the court either on written stipulation
filed with the court or on the motion of a party. The request for renewal may be brought at any
time within the three months before the expiration of the order.
(2) The failure to state the expiration date on the face of the form creates an order with a
duration of three years from the date of issuance.
(3) If an action is filed for the purpose of terminating or modifying a protective order
prior to the expiration date specified in the order by a party other than the protected party, the
party who is protected by the order shall be given notice, pursuant to subdivision (b) of Section
1005 of the Code of Civil Procedure, of the proceeding by personal service or, if the protected
party has satisfied the requirements of Chapter 3.1 (commencing with Section 6205) of Division
7 of Title 1 of the Government Code, by service on the Secretary of State. If the party who is
protected by the order cannot be notified prior to the hearing for modification or termination of
the protective order, the court shall deny the motion to modify or terminate the order without
prejudice or continue the hearing until the party who is protected can be properly noticed and
may, upon a showing of good cause, specify another method for service of process that is
reasonably designed to afford actual notice to the protected party. The protected party may waive
his or her right to notice if he or she is physically present in court and does not challenge the
sufficiency of the notice.
(j) In a proceeding under this section, a support person may accompany a party in court
and, if the party is not represented by an attorney, may sit with the party at the table that is
generally reserved for the party and the party s attorney. The support person is present to provide
moral and emotional support for a person who alleges he or she is a victim of abuse. The support
person is not present as a legal adviser and may not provide legal advice. The support person
may assist the person who alleges he or she is a victim of abuse in feeling more confident that he
or she will not be injured or threatened by the other party during the proceedings if the person
who alleges he or she is a victim of abuse and the other party are required to be present in close
proximity. This subdivision does not preclude the court from exercising its discretion to remove
the support person from the courtroom if the court believes the support person is prompting,
swaying, or influencing the party assisted by the support person.
(k) Upon the filing of a petition for protective orders under this section, the respondent
shall be personally served with a copy of the petition, notice of the hearing or order to show
cause, temporary restraining order, if any, and any declarations in support of the petition. Service
shall be made at least five days before the hearing. The court may, on motion of the petitioner or
on its own motion, shorten the time for service on the respondent.
(l) A notice of hearing under this section shall notify the respondent that if he or she does
not attend the hearing, the court may make orders against him or her that could last up to five
years.
(m) The respondent shall be entitled, as a matter of course, to one continuance, for a
reasonable period, to respond to the petition.
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(n) (1) Either party may request a continuance of the hearing, which the court shall grant
on a showing of good cause. The request may be made in writing before or at the hearing or
orally at the hearing. The court may also grant a continuance on its own motion.
(2) If the court grants a continuance, any temporary restraining order that has been
granted shall remain in effect until the end of the continued hearing, unless otherwise ordered by
the court. In granting a continuance, the court may modify or terminate a temporary restraining
order.
(o) (1) If a respondent, named in an order issued under this section after a hearing, has
not been served personally with the order but has received actual notice of the existence and
substance of the order through personal appearance in court to hear the terms of the order from
the court, no additional proof of service is required for enforcement of the order.
(2) If the respondent named in a temporary restraining order is personally served with the
order and notice of hearing with respect to a restraining order or protective order based on the
temporary restraining order, but the respondent does not appear at the hearing, either personally
or by an attorney, and the terms and conditions of the restraining order or protective order issued
at the hearing are identical to the temporary restraining order, except for the duration of the
order, then the restraining order or protective order issued at the hearing may be served on the
respondent by first-class mail sent to the respondent at the most current address for the
respondent that is available to the court.
(3) The Judicial Council form for temporary orders issued pursuant to this subdivision
shall contain a statement in substantially the following form:
If you have been personally served with a temporary restraining order and notice of hearing, but
you do not appear at the hearing either in person or by a lawyer, and a restraining order that is
the same as this temporary restraining order except for the expiration date is issued at the
hearing, a copy of the order will be served on you by mail at the following address:
If that address is not correct or you wish to verify that the temporary restraining order was
converted to a restraining order at the hearing without substantive change and to find out the
duration of that order, contact the clerk of the court.
(p) (1) Information on a protective order relating to elder or dependent adult abuse issued
by a court pursuant to this section shall be transmitted to the Department of Justice in accordance
with either paragraph (2) or (3).
(2) The court shall order the petitioner or the attorney for the petitioner to deliver a copy
of an order issued under this section, or a reissuance, extension, modification, or termination of
the order, and any subsequent proof of service, by the close of the business day on which the
order, reissuance, extension, modification, or termination was made, to each law enforcement
agency having jurisdiction over the residence of the petitioner, and to any additional law
enforcement agencies within the court s discretion as are requested by the petitioner.
(3) Alternatively, the court or its designee shall transmit, within one business day, to law
enforcement personnel all information required under subdivision (b) of Section 6380 of the
Family Code regarding any order issued under this section, or a reissuance, extension,
modification, or termination of the order, and any subsequent proof of service, by either one of
the following methods:
(A) Transmitting a physical copy of the order or proof of service to a local law
enforcement agency authorized by the Department of Justice to enter orders into the California
Law Enforcement Telecommunications System (CLETS).
(B) With the approval of the Department of Justice, entering the order or proof of service
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into CLETS directly.
(4) Each appropriate law enforcement agency shall make available information as to the
existence and current status of these orders to law enforcement officers responding to the scene
of reported abuse.
(5) An order issued under this section shall, on request of the petitioner, be served on the
respondent, whether or not the respondent has been taken into custody, by any law enforcement
officer who is present at the scene of reported abuse involving the parties to the proceeding. The
petitioner shall provide the officer with an endorsed copy of the order and a proof of service,
which the officer shall complete and send to the issuing court.
(6) Upon receiving information at the scene of an incident of abuse that a protective order
has been issued under this section, or that a person who has been taken into custody is the
respondent to that order, if the protected person cannot produce an endorsed copy of the order, a
law enforcement officer shall immediately attempt to verify the existence of the order.
(7) If the law enforcement officer determines that a protective order has been issued but
not served, the officer shall immediately notify the respondent of the terms of the order and
where a written copy of the order can be obtained, and the officer shall at that time also enforce
the order. The law enforcement officer’s verbal notice of the terms of the order shall constitute
service of the order and is sufficient notice for the purposes of this section and for the purposes
of Section 273.6 of the Penal Code.
(q) Nothing in this section shall preclude either party from representation by private
counsel or from appearing on the party s own behalf.
(r) There is no filing fee for a petition, response, or paper seeking the reissuance,
modification, or enforcement of a protective order filed in a proceeding brought pursuant to this
section.
(s) Pursuant to paragraph (4) of subdivision (b) of Section 6103.2 of the Government
Code, a petitioner shall not be required to pay a fee for law enforcement to serve an order issued
under this section.
(t) The prevailing party in an action brought under this section may be awarded court
costs and attorney’s fees, if any.
(u) (1) A person subject to a protective order under this section shall not own, possess,
purchase, receive, or attempt to receive a firearm or ammunition while the protective order is in
effect.
(2) The court shall order a person subject to a protective order issued under this section to
relinquish any firearms he or she owns or possesses pursuant to Section 527.9 of the Code of
Civil Procedure.
(3) Every person who owns, possesses, purchases, or receives, or attempts to purchase or
receive a firearm or ammunition while subject to a protective order issued under this section is
punishable pursuant to Section 29825 of the Penal Code.
(4) This subdivision does not apply in a case in which a protective order issued under this
section was made solely on the basis of financial abuse unaccompanied by force, threat,
harassment, intimidation, or any other form of abuse.
(v) In a proceeding brought under paragraph (3) of subdivision (a), all of the following
apply:
(1) Upon the filing of a petition for a protective order, the elder or dependent adult on
whose behalf the petition has been filed shall receive a copy of the petition, a notice of the
hearing, and any declarations submitted in support of the petition. The elder or dependent adult
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shall receive this information at least five days before the hearing. The court may, on motion of
the petitioner or on its own motion, shorten the time for provision of this information to the elder
or dependent adult.
(2) The adult protective services agency shall make reasonable efforts to assist the elder
or dependent adult to attend the hearing and provide testimony to the court, if he or she wishes to
do so. If the elder or dependent adult does not attend the hearing, the agency shall provide
information to the court at the hearing regarding the reasons why the elder or dependent adult is
not in attendance.
(3) Upon the filing of a petition for a protective order and upon issuance of an order
granting the petition, the county adult protective services agency shall take all reasonable steps to
provide for the safety of the elder or dependent adult, pursuant to Chapter 13 (commencing with
Section 15750), which may include, but are not limited to, facilitating the location of alternative
accommodations for the elder or dependent adult, if needed.
(w) Any willful disobedience of any temporary restraining order or restraining order after
hearing granted under this section is punishable pursuant to Section 273.6 of the Penal Code.
(x) This section does not apply to any action or proceeding governed by Title 1.6C
(commencing with Section 1788) of Part 4 of Division 3 of the Civil Code, Chapter 3
(commencing with Section 525) of Title 7 of Part 2 of the Code of Civil Procedure, or Division
10 (commencing with Section 6200) of the Family Code. Nothing in this section shall preclude a
petitioner’s right to use other existing civil remedies.
(y) The Judicial Council shall develop forms, instructions, and rules relating to matters
governed by this section. The petition and response forms shall be simple and concise, and shall
be used by parties in actions brought pursuant to this section.
(z) This section shall become operative on July 1, 2016.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS
The Problem: Presently, the court in Elder Abuse Restraining Orders cannot or is not
empowered to use resources as are granted in Domestic Violence Restraining Orders and many
of those that are before the court are family matters. A judicial officer has expressed that it
would be beneficial to have the discretion to be able to order this type of program.
The Solution: This resolution will permit the Court to use the same resources and issue the same
orders in Elder Abuse Restranining case that are currently used in Domestic Violence
Restraining Order situations. This legislation will empower judicial officers in Elder Abuse
Restraining Order matters to use the same resources that are available in Domestic Violence
Restraining Order matters.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
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CURRENT OR PRIOR RELATED LEGISTATION
None known.
AUTHOR AND/OR PERMANTENT CONTACT: Nikki P. Miliband, Esq. of Good
Wildman, 19000 MacArthur Boulevard, Suite 575, Irvine, CA 92612,
nmiliband@goodwildman.com, (949) 955-1100.
RESPONSIBLE FLOOR DELEGATE: Nikki P. Miliband, Esq.
______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
TRUSTS AND ESTATES SECTION - SUPPORT

TEXCOM agrees that the court should be authorized to order a restrained party to attend anger
management classes following the issuance of a protective order in elder abuse cases. Such may
allow the restrained party to learn how to manage anger issues in a way that facilitates behavior
modification, prevents ongoing elder abuse, and fosters family reunification.
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RESOLUTION 05-07-2018
DIGEST
Trusts: Taxation Based on Residence of Fiduciary
Amends Revenue and Taxation Code section 17742 to prohibit taxing a trust based on the
residence of the fiduciary acting as the trustee.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Revenue and Taxation Code section 17742 to prohibit taxing a trust
based on the residence of the fiduciary acting as the trustee. This resolution should be
disapproved because administration of a trust in California invokes the jurisdiction of the
California courts, the possibility of double taxation has already been addressed, and a nonresident beneficiary will generally not be subject to California income tax to the extent that
income is distributed to them.
If a trust is administered by a trustee in California, the venue for trust proceedings will generally
be in California. (Prob. Code, § 17003.) If a beneficiary wishes to litigate the actions of the
trustee, he or she can petition a California court for redress. The resolution would deprive
California of revenue associated with the burden of having an administration in California, which
provides the trust with the use of the California court system. Trust proceedings (especially for
ongoing trusts) may go on for years or even decades. These burdens placed upon California
courts would only be increased in the future if access to our courts were provided free of charge.
Courts receive a substantial portion of their funding from the California taxpayers. It is therefore
appropriate that trusts should be subject to taxation in California.
Also, California already allows a credit to the extent that income taxes are paid in another state.
(Rev. & Tax Code §§ 18001-18011; Cal. Code of Regs. Tit. 18, §§ 18001-1, 18001-2; FTB
Schedule S.) Consequently, the potential inequity of double state taxation has already been
adequately addressed in other provisions of the Revenue and Taxation Code.
Further, distributions to a non-resident beneficiary will not be taxed in California unless the
distributions are attributable to California source income. (Rev. & Tax Code §17734.) In other
words, if the trustee wants to avoid California income taxes, he or she only needs to distribute
the distributable net income of the trust to the nonresident beneficiary in order to avoid the
imposition of California income taxes. The exception is California source income (e.g. income
from California real estate) that would be taxable in California even if the income generating
asset was not held by a trust.
California has a well thought out and equitable approach to the taxation of trusts. The resolution
would disrupt this well-reasoned balance.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Revenue and Taxation Code section 17742 as follows:
1
2
3
4
5
6
7
8

§ 17742
(a) Except as otherwise provided in this chapter, the income of an estate or trust is
taxable to the estate or trust. The tax applies to the entire taxable income of an estate, if the
decedent was a resident, regardless of the residence of the fiduciary or beneficiary, and to the
entire taxable income of a trust, if the fiduciary or beneficiary (other than a beneficiary whose
interest in such trust is contingent) is a resident, regardless of the residence of the settlor.
(b) For purposes of this article the residence of a corporate fiduciary of a trust means the
place where the corporation transacts the major portion of its administration of the trust.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Contra Costa County Bar Association
STATEMENT OF REASONS
The Problem: Existing law allows a trust, that would otherwise not be taxable in California, to be
taxable in California if the fiduciary or trustee is a resident of California. Under current law, a
non-California trust could become taxable in California even if the settlor, beneficiaries, or
trustee are non-residents of California if the fiduciary later becomes a resident of California.
This is likely to conflict with the original settlor’s intent if the settlor took steps to establish the
trust situs in another state. This also discourages fiduciaries from being employed and/or earning
taxable income within the State of California.
The Solution: This resolution would eliminate the taxability of a trust in California if said
taxability is solely based on the residence of the fiduciary.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Christina Weed, Mendes Weed, LLP, 1655
N. Main Street, Suite 240, Walnut Creek, CA 94596, Phone: (925) 953-2920,
cweed@cwlawoffices.com.
RESPONSIBLE FLOOR DELEGATE: Christina Weed
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RESOLUTION 06-01-2018
DIGEST
Evidence: Ban Questions Relating to and Admission of Prior Gender Identity as Prejudicial
Amends Evidence Code section 1103 to ban the admission of information regarding a complaining
witness' prior gender identity into evidence.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Evidence Code section 1103 to ban the admission of information regarding a
complaining witness’ prior gender identity into evidence. This resolution should be approved in
principle because an individual’s current or prior gender identity has no bearing on the individual’s
consent to a criminal act.
Evidence Code section 1103 is commonly called the “Rape Shield” law and it prevents certain
information, namely prior sexual conduct, from being presented to the jury regarding the consent of the
victim to the alleged criminal acts. Evidence Code section 1103 does not necessarily preclude
evidence of prior sexual conduct between the victim and defendant, but it does require that only
relevant, pertinent facts are presented to the jury regarding the specific event in question and is
intended to help prevent victim blaming or allowing extraneous information (e.g. what the victim was
wearing, prior promiscuity) into evidence when the issue of consent is being determined.
Given the social stigma that often plagues the victims of rape or sexual assault, it makes sense to
preclude the admission of evidence of the victim’s prior sexual conduct. It also makes sense to
preclude the admission into evidence of the victim’s prior or current gender identity. An individual’s
prior or current gender identity has no bearing on the consent of the victim to the criminal act and
should be excluded. Introduction of this evidence would only confuse the jury and possibly cloud the
issue with extraneous and irrelevant information.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend California Evidence Code Section 1103 to read as follows:
1
2
3
4
5
6
7
8

§ 1103
(a) In a criminal action, evidence of the character or a trait of character (in the form of an
opinion, evidence of reputation, or evidence of specific instances of conduct) of the victim of the crime
for which the defendant is being prosecuted is not made inadmissible by Section 1101 if the evidence
is:
(1) Offered by the defendant to prove conduct of the victim in conformity with the character or
trait of character.
(2) Offered by the prosecution to rebut evidence adduced by the defendant under paragraph (1).
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(b) In a criminal action, evidence of the defendant’s character for violence or trait of character
for violence (in the form of an opinion, evidence of reputation, or evidence of specific instances of
conduct) is not made inadmissible by Section 1101 if the evidence is offered by the prosecution to
prove conduct of the defendant in conformity with the character or trait of character and is offered after
evidence that the victim had a character for violence or a trait of character tending to show violence
has been adduced by the defendant under paragraph (1) of subdivision (a).
(c) (1) Notwithstanding any other provision of this code to the contrary, and except as provided
in this subdivision, in any prosecution under Section 261, 262, or 264.1 of the Penal Code, or under
Section 286, 288a, or 289 of the Penal Code, or for assault with intent to commit, attempt to commit,
or conspiracy to commit a crime defined in any of those sections, except where the crime is alleged to
have occurred in a local detention facility, as defined in Section 6031.4, or in a state prison, as defined
in Section 4504, opinion evidence, reputation evidence, evidence of specific instances of the
complaining witness’ sexual conduct, or any of that evidence, is not admissible by the defendant in
order to prove consent by the complaining witness, and any evidence of the prior gender identity of the
complaining witness is not admissible by the defendant in order to prove consent, complicity, or
provocation by the complaining witness.
(2) Notwithstanding paragraph (3), evidence of the manner in which the victim was dressed at
the time of the commission of the offense shall not be admissible when offered by either party on the
issue of consent in any prosecution for an offense specified in paragraph (1), unless the evidence is
determined by the court to be relevant and admissible in the interests of justice. The proponent of the
evidence shall make an offer of proof outside the hearing of the jury. The court shall then make its
determination and at that time, state the reasons for its ruling on the record. For the purposes of this
paragraph, “manner of dress” does not include the condition of the victim’s clothing before, during, or
after the commission of the offense.
(3) Paragraph (1) shall not be applicable to evidence of the complaining witness’ sexual
conduct with the defendant.
(4) If the prosecutor introduces evidence, including testimony of a witness, or the complaining
witness as a witness gives testimony, and that evidence or testimony relates to the complaining
witness’ sexual conduct, the defendant may cross-examine the witness who gives the testimony and
offer relevant evidence limited specifically to the rebuttal of the evidence introduced by the prosecutor
or given by the complaining witness.
(5) Nothing in this subdivision shall be construed to make inadmissible any evidence offered to
attack the credibility of the complaining witness as provided in Section 782.
(6) As used in this section, “complaining witness” means the alleged victim of the crime
charged, the prosecution of which is subject to this subdivision.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
The Problem: Questioning and evidence regarding prior gender identity are being used to prejudicial
effect in cases involving transgender individuals as complaining witnesses, despite the fact that
questions about prior gender identity have little or no probative effect on these cases.
For example, in a case of assault and battery on a transgender woman by a male perpetrator, the line of
questioning by the Public Defender or defense attorney can include questions regarding prior gender
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identity directed towards the transgender woman / complaining witness, such as: “Isn’t it true you were
born a man?ˮ; “Isn’t it true that some studies have shown that individuals can’t change their birth
gender, and therefore, you are not a woman (man)?”; “Are you really a woman underneath?”, What
kind of genitalia do you really have?; “Aren’t you really a man in a dress?”
These types of irrelevant questions are highly likely to cause the jury to be affected by undue
prejudice, and they occur all too frequently in California courtrooms. No protections such as those
offered by Evidence Code § 1103 for a complaining witness’s prior sexual history exist for prior
gender identity, even though the same type of undue prejudicial effect arises from the questioning.
This type of questioning unjustly shifts blame to and insults the dignity of complaining witnesses who
are transgender individuals, thus discouraging transgender victims of criminal assault from being able
to get relief from crime and injustice in the criminal justice system, even to the point of not seeking
prosecution against their perpetrators, and making fair justice in transgender victimization cases
brought before the court almost impossible to occur. To allow victim-blaming such as this to occur is
contrary to justice and corrosive of our judicial system. These irrelevant and prejudicial questions work
to deny transgender victims of criminal assault the protections of the laws.
The Solution: This resolution would prohibit prior gender identity questioning of transgender
individuals by expressly prohibiting the introduction of unduly prejudicial evidence of information
regarding prior gender identity in California court cases.
As far as a counterargument that a Motion In Limine to bar prior gender identity evidence as a pretrial
motion is concerned, the nature of the prior identity questions in the case of transgender complaining
witnesses must be considered. Many of the transgender victims of criminal assault in California are
on the lower end of the economic scale, and such individuals may have no legal representation other
than a day lawyer provided by the court, or pro per representation. Court-appointed counsel in this
example may have no idea of the status of the transgender individual they are representing. A pro per
transgender victim of assault may not understand what a Motion in Limine is, and how to petition the
court about it.
Underneath all of these considerations is that transgender victims of assault don’t want to be “outed”
and “trans-shamed” in court any more than victims of any type of sexual assault want to be “slutshamed”. This resolution is designed to “trap” this demeaning line of prior gender identity questioning
before it poisons the court cases of transgender victims with dire prejudicial effect.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Rae Raucci, 1820 Taylor St., San Francisco, CA
94133 voice 415-954-2141, e-mail rraucci11@gmail.com
RESPONSIBLE FLOOR DELEGATE: Rae Raucci
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__________________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
__________________________________________________________________________________
ORANGE COUNTY BAR ASSOCIATION
This resolution seeks to amend Evidence Code section 1103 by adding to subdivision (c)(1) the bar to
introduce any evidence of prior gender identity of the complaining witness “by the defendant in order
to prove consent, complicity, or provocation by the complaining witness.” This proposed statutory
prohibition is simply unnecessary. Proponents suggest that such evidence is not relevant in most
criminal prosecutions where a transgender individual is the victim of a crime. Assuming arguendo that
this premise is true, Evidence Code section 350 already mandates that only relevant evidence is
admissible. Further, even if such evidence had some probative value, Evidence Code section 352
permits a court to exclude such evidence where it is unduly prejudicial or inflammatory. As an
additional safeguard from the jury hearing such evidence, the admissibility of this evidence or even
mention by way of counsel’s argument can be raised outside the presence of the jury through a motion
in limine pursuant to Evidence Code section 402.
In support of this resolution, the proponents appear to imply that prosecutors are inept at raising the
appropriate objections to this evidence, defense counsel does not conduct cross-examination in good
faith and the court is unwilling to exercise its discretion when requested to do so. This is mere
speculation on the part of the proponent. Many crime victims are members of a vulnerable class of
individuals. All victims of a criminal offense are already entitled to protection and dignity in the
criminal justice system. There is need no need to add another blanket statutory prohibition given the
ample procedural and evidentiary safeguards already in place.
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RESOLUTION 06-02-2018
DIGEST
Withdrawal of Plea: Prosecution May Consent to Extended Time
Amends Penal Code section 1018 to allow the prosecution to extend the time period permitted
for withdrawing a plea.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution would amend Penal Code section 1018 to allow the prosecution to extend the
time period permitted for withdrawing a plea. This resolution should be approved in principle
because it will allow greater flexibility for deals between the prosecution and defense.
Currently, Penal Code section 1018 permits a defendant to withdraw a guilty plea “at any time
before judgment or within six months after an order granting probation is made if entry of
judgment is suspended.” However, there are reasonably foreseeable circumstances in which the
defendant may wish to ask the court for leave to withdraw a guilty plea after the expiration of the
six month deadline. For example, the defendant’s innocence may only come to light after this
deadline has expired.
The resolution provides criminal defendants with increased opportunities to make a motion to
withdraw a plea beyond the six month deadline with the consent of the prosecution. Moreover,
the fact that the withdrawal of the plea would require the consent of the prosecution provides
some assurance that it would not be abused.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 1018 to read as follows:
1
2
3
4
5
6
7
8
9
10
11

§1018
Unless otherwise provided by law, every plea shall be entered or withdrawn by the
defendant himself or herself in open court. No plea of guilty of a felony for which the maximum
punishment is death, or life imprisonment without the possibility of parole, shall be received
from a defendant who does not appear with counsel, nor shall that plea be received without the
consent of the defendant s counsel. No plea of guilty of a felony for which the maximum
punishment is not death or life imprisonment without the possibility of parole shall be accepted
from any defendant who does not appear with counsel unless the court shall first fully inform
him or her of the right to counsel and unless the court shall find that the defendant understands
the right to counsel and freely waives it, and then only if the defendant has expressly stated in
open court, to the court, that he or she does not wish to be represented by counsel. On application
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of the defendant at any time before judgment or within six months after an order granting
probation is made if entry of judgment is suspended, or at any time thereafter with the consent of
the prosecution, the court may, and in case of a defendant who appeared without counsel at the
time of the plea the court shall, for a good cause shown, permit the plea of guilty to be
withdrawn and a plea of not guilty substituted. Upon indictment or information against a
corporation a plea of guilty may be put in by counsel. This section shall be liberally construed to
effect these objects and to promote justice.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: Under current law, a defendant only has six months to withdraw a plea, even upon
a showing of good cause. This creates problems in cases where, for example, the prosecution
wants to offer the defendant a chance to withdraw his plea, but only after the defendant is on
probation for a year, or where evidence relating to the defendant’s innocence only comes to light
after the expiration of the six month deadline.
The Solution: This resolution would extend the period during which a defendant is permitted to
withdraw his plea upon a showing of good cause past the current six month deadline, but only
with the consent of the prosecution.
IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Nick Stewart-Oaten, Los Angeles Public
Defender, 320 W. Temple Street, 5th Floor, Los Angeles CA 90012, phone: 213-974-3000, email: nstewart-oaten@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Nick Stewart-Oaten
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RESOLUTION 06-03-2018
Felonies: Criminal Threats
Amends Penal Code section 1192.7 to remove a felony violation of Penal Code section 422 as a
‘serious’ felony.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Identical to Resolution 06-03-2014, which was approved in principle.
Reasons:
This resolution amends Penal Code section 1192.7 to remove a felony violation of Penal Code
section 422 as a ‘serious’ felony. This resolution should be disapproved because a credible threat
of death or great bodily injury that causes another person to be in sustained fear can be a serious
offense and the exercise of judicial discretion to reduce the charge or strike the use of a prior
conviction is a sufficient safeguard.
The resolution’s example of threatening to knock someone out and causing the person to be
afraid, does not accurately portray the elements of Penal Code section 422 that must be proven
beyond a reasonable doubt. A defendant must specifically intend to threaten to commit a crime
that if carried out, would result in death or great bodily injury to a person, with the specific intent
that the threat be taken as such, and that under the circumstances in which it is made, the threat is
so unequivocal, unconditional, immediate and specific as to convey a gravity of purpose and an
immediate prospect of execution, thereby causing the person threatened to be in sustained fear
for his or her own safety, when such fear is objectively reasonable. (See CALCRIM No. 1300.)
The resolution suggests that a crime based on words alone should never be considered a ‘serious’
offense. Yet, there are many offenses based on words alone that the Legislature has deemed
sufficiently serious to warrant inclusion in Penal Code section 1192.7. Such felonies include
dissuading or intimidating a witness (Pen. Code, § 136.1), offering a bribe to a witness (Pen.
Code, § 137), offering to sell a controlled substance to a minor (Health & Saf. Code, § 11353,
subd. (c)), extortion for the benefit of a criminal street gang (Pen. Code, §§ 186.11, 520), and
communicating with a minor with the intent to commit a sexual offense (Pen. Code, § 288.3).
Unlike these serious felonies, a criminal threat requires more than just words and specific intent,
but also requires proof that the defendant’s words reasonably caused the victim to suffer
sustained psychological trauma.
When the circumstances do not warrant treating a prior conviction for a serious felony as a
strike, a bench officer has discretion to ‘strike the strike’ and grant a Romero motion. (See People
v. Superior Court (Romero) (1996) 13 Cal.4th 497.) Additionally, a court has discretion to
reduce a felony charge of criminal threats to a misdemeanor, which makes it a non-strike for all
purposes. (See People v. Superior Court (Alvarez) (1997) 14 Cal.4th 968.)
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend California Penal Code section 1192.7 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

§ 1192.7
(a) (1) It is the intent of the Legislature that district attorneys prosecute violent sex crimes
under statutes that provide sentencing under a “one strike,” “three strikes” or habitual sex
offender statute instead of engaging in plea bargaining over those offenses.
(2) Plea bargaining in any case in which the indictment or information charges any
serious felony, any felony in which it is alleged that a firearm was personally used by the
defendant, or any offense of driving while under the influence of alcohol, drugs, narcotics, or any
other intoxicating substance, or any combination thereof, is prohibited, unless there is
insufficient evidence to prove the people’s case, or testimony of a material witness cannot be
obtained, or a reduction or dismissal would not result in a substantial change in sentence.
(3) If the indictment or information charges the defendant with a violent sex crime, as
listed in subdivision (c) of Section 667.61, that could be prosecuted under Sections 269, 288.7,
subdivisions (b) through (i) of Section 667, Section 667.61, or 667.71, plea bargaining is
prohibited unless there is insufficient evidence to prove the people’s case, or testimony of a
material witness cannot be obtained, or a reduction or dismissal would not result in a substantial
change in sentence. At the time of presenting the agreement to the court, the district attorney
shall state on the record why a sentence under one of those sections was not sought.
(b) As used in this section “plea bargaining” means any bargaining, negotiation, or
discussion between a criminal defendant, or his or her counsel, and a prosecuting attorney or
judge, whereby the defendant agrees to plead guilty or nolo contendere, in exchange for any
promises, commitments, concessions, assurances, or consideration by the prosecuting attorney or
judge relating to any charge against the defendant or to the sentencing of the defendant.
(c) As used in this section, “serious felony” means any of the following:
(1) Murder or voluntary manslaughter; (2) mayhem; (3) rape; (4) sodomy by force,
violence, duress, menace, threat of great bodily injury, or fear of immediate and unlawful bodily
injury on the victim or another person; (5) oral copulation by force, violence, duress, menace,
threat of great bodily injury, or fear of immediate and unlawful bodily injury on the victim or
another person; (6) lewd or lascivious act on a child under 14 years of age; (7) any felony
punishable by death or imprisonment in the state prison for life; (8) any felony in which the
defendant personally inflicts great bodily injury on any person, other than an accomplice, or any
felony in which the defendant personally uses a firearm; (9) attempted murder; (10) assault with
intent to commit rape or robbery; (11) assault with a deadly weapon or instrument on a peace
officer; (12) assault by a life prisoner on a noninmate; (13) assault with a deadly weapon by an
inmate; (14) arson; (15) exploding a destructive device or any explosive with intent to injure;
(16) exploding a destructive device or any explosive causing bodily injury, great bodily injury, or
mayhem; (17) exploding a destructive device or any explosive with intent to murder; (18) any
burglary of the first degree; (19) robbery or bank robbery; (20) kidnapping; (21) holding of a
hostage by a person confined in a state prison; (22) attempt to commit a felony punishable by
death or imprisonment in the state prison for life; (23) any felony in which the defendant
personally used a dangerous or deadly weapon; (24) selling, furnishing, administering, giving, or
offering to sell, furnish, administer, or give to a minor any heroin, cocaine, phencyclidine (PCP),
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or any methamphetamine-related drug, as described in paragraph (2) of subdivision (d) of
Section 11055 of the Health and Safety Code, or any of the precursors of methamphetamines, as
described in subparagraph (A) of paragraph (1) of subdivision (f) of Section 11055 or
subdivision (a) of Section 11100 of the Health and Safety Code; (25) any violation of subdivision
(a) of Section 289 where the act is accomplished against the victim’s will by force, violence,
duress, menace, or fear of immediate and unlawful bodily injury on the victim or another person;
(26) grand theft involving a firearm; (27) carjacking; (28) any felony offense, which would also
constitute a felony violation of Section 186.22; (29) assault with the intent to commit mayhem,
rape, sodomy, or oral copulation, in violation of Section 220; (30) throwing acid or flammable
substances, in violation of Section 244; (31) assault with a deadly weapon, firearm, machinegun,
assault weapon, or semiautomatic firearm or assault on a peace officer or firefighter, in violation
of Section 245; (32) assault with a deadly weapon against a public transit employee, custodial
officer, or school employee, in violation of Section 245.2, 245.3, or 245.5; (33) discharge of a
firearm at an inhabited dwelling, vehicle, or aircraft, in violation of Section 246; (34)
commission of rape or sexual penetration in concert with another person, in violation of Section
264.1; (35) continuous sexual abuse of a child, in violation of Section 288.5; (36) shooting from
a vehicle, in violation of subdivision (c) or (d) of Section 26100; (37) intimidation of victims or
witnesses, in violation of Section 136.1; (38) criminal threats, in violation of Section 422; (398)
any attempt to commit a crime listed in this subdivision other than an assault; (4039) any
violation of Section 12022.53; (410) a violation of subdivision (b) or (c) of Section 11418; and
(421) any conspiracy to commit an offense described in this subdivision.
(d) As used in this section, “bank robbery” means to take or attempt to take, by force or
violence, or by intimidation from the person or presence of another any property or money or
any other thing of value belonging to, or in the care, custody, control, management, or possession
of, any bank, credit union, or any savings and loan association.
As used in this subdivision, the following terms have the following meanings:
(1) “Bank” means any member of the Federal Reserve System, and any bank, banking
association, trust company, savings bank, or other banking institution organized or operating
under the laws of the United States, and any bank the deposits of which are insured by the
Federal Deposit Insurance Corporation.
(2) “Savings and loan association” means any federal savings and loan association and
any “insured institution” as defined in Section 401 of the National Housing Act, as amended, and
any federal credit union as defined in Section 2 of the Federal Credit Union Act.
(3) “Credit union” means any federal credit union and any state-chartered credit union the
accounts of which are insured by the Administrator of the National Credit Union administration.
(e) The provisions of this section shall not be amended by the Legislature except by
statute passed in each house by rollcall vote entered in the journal, two-thirds of the membership
concurring, or by a statute that becomes effective only when approved by the electors.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Sacramento County Bar Association
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STATEMENT OF REASONS
The Problem: Strike offenses are enumerated in Penal Code section 1192.7. The list contains the
most serious and violent offenses in the penal code. Among the rape, murder, terrorism, and
child-molestation charges hides outlier, criminal threats. In summary, “criminal threats” are any
threats to commit a crime resulting in death or great bodily injury made with the intent that the
statement is to be taken as a threat, even if there is no intent to carry it out, and which causes the
victim to be afraid.
Under current law, if a defendant told her victim, “I’m going to knock you unconscious!” and
proceeded to punch her victim square in the jaw, failing to knock the victim out, she could be
convicted of two offenses. She could be convicted for the initial threat, a strike offense, with
potential life imprisonment consequences. She could also be convicted of the assault, for actually
punching the person and knocking them to the ground. That offense, the actual assault, would
not qualify as a strike.
The status of “criminal threats” as a strike offense is an absurdity. Words alone, often made in the
context of the above example, should not be enough to sentence someone to prison for life.
The Solution: California’s “Three Strikes” scheme imposes increased punishments for criminal
defendants suffering from previous convictions for “strike” offenses. If a defendant has a prior
conviction for a strike offense, her sentence for any subsequent felony can be doubled. Any term
sentence will be served in state prison (as opposed to county jail). She will accrue credits at a
rate of 20% instead of 50%. If she suffers from two prior strike offenses and her current charge is
a strike offense, she can be sentenced from 25 years to life in prison.
This resolution would amend Penal Code section 1192.7 to remove criminal threats from the list
of strike offenses. A violation of Penal Code section 422 would remain a felony, punishable by
up to three years in prison.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION:
None known.
AUTHORS AND/OR PERMANENT CONTACTS: Robert Sorokolit, 700 H St, Suite 0270,
Sacramento, CA 95814; Telephone: (916) 874-6879; Fax (916) 874-8223; email:
sorokolitr@saccounty.net
RESPONSIBLE FLOOR DELEGATE: Robert Sorokolit
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RESOLUTION 06-04-2018
DIGEST
Criminal Procedure: Defense Motion for Dismissal in Interests of Justice
Amends Penal Code section 1385 to allow defense motions to dismiss in the furtherance of
justice.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 1385 to allow defense motions to dismiss in the
furtherance of justice. This resolution should be approved in principle because it would allow
defendants in criminal cases to seek such dismissals with the benefit of a full record and briefing,
rather than by the informal method currently permitted.
Penal Code section 1385 is California’s extension of the common law doctrine of nolle prosequi,
the state’s absolute right to dismiss a criminal prosecution. Like similar statutes in other
jurisdictions, section 1385 limits the prosecution’s discretion, and grants a court the right to order
such a dismissal even over the prosecution’s objection. Unlike statutes in some other
jurisdictions, however, section 1385 does not allow for a defendant to bring a motion. (See
People v. Andrade (1978) 86 Cal.App.3d 963, 973; compare, e.g., NY.Crim. Proc. L. §§ 170.30
[defense motion re misdemeanors] 210.40 [same re felonies]; Idaho Criminal Rule 48(a)(2)
[same]; Utah R. Crim. Proc. 25(a) [same].) As a result, California courts have created a strange,
indirect route to the same result: allowing defendants to “suggest” that courts exercise their own
authority. None of the case authority cites any benefit to this informal procedure; rather, it
appears to be the best that the courts can do in the face of a statute that does not permit a defense
motion. Allowing defendants to bring these motions directly has worked in other jurisdictions
and should be permitted in California.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 1385 to read as follows:
1
2
3
4
5
6
7
8
9

§ 1385
(a) The judge or magistrate may, either of his or her own motion or upon the application
of the prosecuting attorney or the defendant or the defendant’s counsel, and in furtherance of
justice, order an action to be dismissed. The reasons for the dismissal shall be stated orally on the
record. The court shall also set forth the reasons in an order entered upon the minutes if
requested by either party or in any case in which the proceedings are not being recorded
electronically or reported by a court reporter. A dismissal shall not be made for any cause that
would be ground of demurrer to the accusatory pleading.
(b) This section does not authorize a judge to strike any prior conviction of a serious
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felony for purposes of enhancement of a sentence under Section 667.
(c)(1) If the court has the authority pursuant to subdivision (a) to strike or dismiss an
enhancement, the court may instead strike the additional punishment for that enhancement in the
furtherance of justice in compliance with subdivision (a).
(2) This subdivision does not authorize the court to strike the additional punishment for
any enhancement that cannot be stricken or dismissed pursuant to subdivision (a).
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: Once a criminal case is filed only a judge or magistrate may dismiss it. The judge
may dismiss the case (or individual charges or enhancements) for good cause shown in the
interest of justice either upon the court’s own motion or upon the motion of the prosecution. The
problem is that the statute does not allow the defense to move for a dismissal. But, the defense
can ask the court to dismiss on its own motion. (Boulas v. Superior Court (1986) 188
Cal.App.3d 422, 428, fn. 6.)
The Solution: Let’s be honest and let the defense just move to dismiss, not create this clever
workaround. This resolution fixes the problem and lets the defense make a motion to dismiss. It
does not require the court to dismiss nor does it change the legal precedent when a dismissal is
(or is not) proper. This fix is procedural, not substantive.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Public
Defender, 320 W. Temple Street, Suite 590, Los Angeles, CA 90012, phone: 213-974-3066, email: mharvis@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Mark Harvis
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RESOLUTION 06-05-2018
DIGEST
Municipal Codes: Making Local Code and Ordinance Violations Infractions
Amends Penal Code section 17 to include violations of city, county, or municipal codes as
offenses which may be prosecuted as infractions, rather than misdemeanors.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 17 to include violations of city, county, or municipal
codes as offenses which may be prosecuted as infractions, rather than misdemeanors. This
resolution should be disapproved because it would make a global change indiscriminatingly
encompassing every enforcement provision of local government law, without regard to the
seriousness or circumstances of the violation, and would undermine the legitimate authority and
discretion of local governments to regulate, manage and enforce their own enacted policies and
provisions of law.
Many statutory enactments specifically permit the prosecutor to charge a misdemeanor offense
as an infraction. Subdivision (d) of Penal Code section 17 authorizes the prosecutor to charge as
an infraction certain listed state law offenses, designated in the Penal Code, which would
otherwise be treated as misdemeanor violations. The resolution, however, would automatically
make by state edict all city, county, or municipal code violations eligible for treatment as an
infraction, regardless of the gravity of the offense, or the purposes and intent of the ordinance as
enacted by and for local government concerning matters within its regulatory schemes and
province. Local governments are authorized to promulgate their own criminal laws so long as
they do not directly conflict with laws passed by the State of California. (Cal. Const., Art. XI, §
7.) Many local laws and ordinances, which treat a violation as a misdemeanor, do not allow for
alternative disposition as an infraction. As with certain state law provisions, this may be
important when involving significant threats to health or safety, or a needed regulatory agenda,
which can be different for each local governmental agency.
The resolution is overbroad in its sweep. It would be unwise to allow a global state rule, or to
permit a contracted prosecutor, to summarily interfere with or marginalize local government
policy and efforts to effectively resolve local problems, not otherwise of statewide concern. The
resolution may offer an economical and efficient way to dispose of a misdemeanor violation of a
local ordinance, but it does a disservice to the sovereign rights of that local governmental entity,
and issues it seeks, to effectively address within its province. If there are specific local laws that
are of concern, they should be individually added to the list of crimes found in subdivision (a) of
Penal Code section 19.8, which contains certain state crimes that may be alternatively treated as
infractions.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 17 to read as follows:
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§ 17
(a) A felony is a crime that is punishable with death, by imprisonment in the state prison,
or notwithstanding any other provision of law, by imprisonment in a county jail under the
provisions of subdivision (h) of Section 1170. Every other crime or public offense is a
misdemeanor except those offenses that are classified as infractions.
(b) When a crime is punishable, in the discretion of the court, either by imprisonment in
the state prison or imprisonment in a county jail under the provisions of subdivision (h) of
Section 1170, or by fine or imprisonment in the county jail, it is a misdemeanor for all purposes
under the following circumstances:
(1) After a judgment imposing a punishment other than imprisonment in the state prison
or imprisonment in a county jail under the provisions of subdivision (h) of Section 1170.
(2) When the court, upon committing the defendant to the Division of Juvenile Justice,
designates the offense to be a misdemeanor.
(3) When the court grants probation to a defendant without imposition of sentence and at
the time of granting probation, or on application of the defendant or probation officer thereafter,
the court declares the offense to be a misdemeanor.
(4) When the prosecuting attorney files in a court having jurisdiction over misdemeanor
offenses a complaint specifying that the offense is a misdemeanor, unless the defendant at the
time of his or her arraignment or plea objects to the offense being made a misdemeanor, in which
event the complaint shall be amended to charge the felony and the case shall proceed on the
felony complaint.
(5) When, at or before the preliminary examination or prior to filing an order pursuant to
Section 872, the magistrate determines that the offense is a misdemeanor, in which event the
case shall proceed as if the defendant had been arraigned on a misdemeanor complaint.
(c) When a defendant is committed to the Division of Juvenile Justice for a crime
punishable, in the discretion of the court, either by imprisonment in the state prison or
imprisonment in a county jail under the provisions of subdivision (h) of Section 1170, or by fine
or imprisonment in the county jail not exceeding one year, the offense shall, upon the discharge
of the defendant from the Division of Juvenile Justice, thereafter be deemed a misdemeanor for
all purposes.
(d) A violation of any code section listed in Section 19.8, or enacted by a city, county, or
municipality, is an infraction subject to the procedures described in Sections 19.6 and 19.7 when:
(1) The prosecutor files a complaint charging the offense as an infraction unless the
defendant, at the time he or she is arraigned, after being informed of his or her rights, elects to
have the case proceed as a misdemeanor, or;
(2) The court, with the consent of the defendant, determines that the offense is an
infraction in which event the case shall proceed as if the defendant had been arraigned on an
infraction complaint.
(e) Nothing in this section authorizes a judge to relieve a defendant of the duty to register
as a sex offender pursuant to Section 290 if the defendant is charged with an offense for which
registration as a sex offender is required pursuant to Section 290, and for which the trier of fact
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has found the defendant guilty.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: Under current law, municipalities are allowed to create their own criminal laws, as
long as those laws do not directly conflict with laws passed by the state of California. Some of
these laws are common-sense approaches to local issues (like laws regulating billboards, or street
vendors). Some are absurd (like laws imposing six months in jail for riding a skateboard on the
sidewalk). Under current law, many state-created misdemeanors can be reduced by a judge to an
infraction, after a review of the facts and the criminal history of the defendant. However, no
such provision exists for even the most obscure of the municipal code violations. The result is
increased court congestion with low-grade municipal code violations, and its attendant costs, as
well as saddling non-violent Californians with permanent criminal records.
The Solution: This resolution would permit (but not require) judges to reduce non-violent, low
level municipal code violations to infractions, after consideration of the facts of the case and the
defendant’s criminal history.
IMPACT STATEMENT
Reduced court congestion, cost savings, decrease in lifelong criminalization of extremely low
level, non-violent offenders.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Nick Stewart-Oaten, Los Angeles Public
Defender, 320 W. Temple Street, 5th Floor, Los Angeles CA 90012, phone: 213-974-3000, email: nstewart-oaten@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Nick Stewart-Oaten
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RESOLUTION 06-06-2018
DIGEST
Discovery: Open File Rule
Amends Penal Code section 1054.1 to allow the defense attorney to review the factual portion of
the prosecution’s file.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolution 08-08-2015, which was approved in principle.
Reasons:
This resolution amends Penal Code section 1054.1 to allow the defense attorney to review the
factual portion of the prosecution’s file. This resolution should be disapproved because it goes
well beyond the requirements of Brady v. Maryland (1963) 373 U.S. 83, or Kyless v. Whitley
(1995) 514 U.S. 419, to encompass work product and evidence not in the possession or not
known to the prosecution, and requires the prosecution to act as an advocate for the defense.
Penal Code section 1054.1 already requires prosecutors to timely disclose to the defense all
known, non-privileged evidence or information that tends to negate the guilt of the accused or
mitigate the offense. As currently construed, section 1054.1 only applies to information in the
possession of the prosecuting attorney or known to be in the possession of an investigating
agency.
The proposed amendment would require the prosecution to turn over to the defense all evidence
without restriction, regardless of whether this evidence was or is in the prosecutor’s possession
or control. This is a massive burden on the prosecution, requiring the prosecution to investigate
all plausible leads in order to identify any evidence which may assist the defendant in their
defense or mitigate the crime. In essence, this amendment would force the prosecution to do the
job of the defense.
The law currently requires the prosecuting attorney to disclose any information in the
prosecuting attorney’s possession or known to be in the possession of an investigating agency to
the defense. The California Rules of Professional Conduct 5-110 require the prosecution to
disclose similar information.
This resolution is related to Resolution 06-07-2018.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code Section 1054.1 to read as follows:
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§ 1054.1
The prosecuting attorney shall disclose to the defendant or his or her attorney all of the
following materials and information: if it is the possession of the prosecuting attorney or if the
prosecuting attorney knows it to be in the possession of the investigating agencies.
(a) The names and addresses of persons the prosecutor intends to call as witnesses at trial.
(b) Statements of all defendants.
(b) The complete file of all law enforcement agencies, investigatory agencies, and
prosecutor’s offices of the crimes charged against the accused, including but not limited to the
following:
The defendant’s statements, the codefendant’s statements, witness statements,
investigating officer’s notes, results of tests and examinations, or any other matter or evidence
obtained during the investigation of the offenses alleged to have been committed by the
defendant.
(c) All relevant real evidence seized or obtained as a part of the investigation of the
offenses charged.
(d) The complete criminal record of the defendant and of any witness, including records
of convictions, acquittals, charges dismissed, charges not filed and police reports.
(e) Any exculpatory evidence.
(e) All exculpatory evidence and all evidence of mitigation.
(f) Relevant written or recorded statements of witnesses or reports of the statements of
witnesses whom the prosecutor intends to call at the trial, including any reports or statements of
experts made in conjunction with the case, including the results of physical or mental
examinations, scientific tests, experiments, or comparisons which the prosecutor intends to offer
in evidence at the trial.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
The Problem: Discovery in criminal cases is governed by two bodies of law, State law enacted
by voter initiative in 1990, and Federal Due process law as spelled out in the United States
Supreme Court cases of Brady v. Maryland (1963) 373 U.S. 83 and Kyles v Whitley, (1995) 514
U.S. 419.
But these bodies of law often omit disclosure of evidence which will exculpate the accused.
Sometimes the failure to disclose evidence is deliberate on the part of the prosecutor. An
example is the case of Benjamin Field, in Santa Clara County. We genuinely hope and believe
this is a rare exception.
More often, the prosecutor fails to recognize the exculpatory value of information in his file.
This is understandable. The prosecutor looks at his file from the point of view which will help
his case.
Many wrongful convictions have been overturned upon the defense learning of exculpatory
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evidence after the fact.
The Solution: The amendment provides for an open file rule. An open file rule requires the
prosecutor to permit the defense to review the factual portion of the entire prosecutor’s file. It
comports completely with the prosecution’s duties of disclosure to the defendant. It makes the
prosecutor’s function easier; no longer must the prosecutor decide which evidence is relevant,
which evidence is material and which evidence must be disclosed.
Disclose it all.
The system works. Two conservative District Attorneys’ offices have had open file rules for at
least thirty years. They are San Mateo County and San Diego County.
This amendment is based on a North Carolina Statute: General Statute § 15A - 903 (2011).
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: David Michael Bigeleisen, 1155 Pine Street,
San Francisco, CA 94109, 415-957-1717, david@bigeleisenlaw.com
RESPONSIBLE FLOOR DELEGATE: David Michael Bigeleisen
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RESOLUTION 06-07-2018
DIGEST
Discovery: Disclosure by Prosecution Begins Upon Arraignment
Amends Penal Code section 1054.7 to provide that the disclosure of discovery by the prosecution
to the defense begins upon arraignment of the defendant.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 1054.7 to provide that the disclosure of discovery by
the prosecution to the defense begins upon arraignment of the defendant. This resolution should
be approved in principle because it brings the current statute in line with long established United
States constitutional requirements established by Brady v. Maryland (1963) 373 U.S. 83.
Under federal law, the prosecution is required to disclose exculpatory evidence to the defense.
California places a continuing obligation on the prosecution to disclose exculpatory information
to the defense which begins at arraignment and continues until the conclusion of the matter.
(People v. Gutierrez, (2013) 214 Cal.App.4th 347.) The proposed amendment brings California
in line with United States constitutional requirements and current case law.
This resolution is related to Resolution 06-06-2018.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 1054.7 to read as follows:
1
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§ 1054.7
The disclosures required under this chapter shall be made at least 30 days prior to the trial
by the prosecution upon arraignment. The duty of disclosure by the prosecution is a continuing
one.
The disclosures required under this chapter by defendant shall be made at least 30 days
before trial.
Unless good cause is shown why a disclosure should be denied restricted, or deferred. If
the material and information becomes known to, or comes into the possession of, a party within
30 days before trial, disclosure shall be made immediately, unless good cause is shown why a
disclosure should be denied, restricted, or deferred. “Good cause” is limited to threats or possible
danger to the safety of a victim or witness, possible loss of destruction of evidence, or possible
compromise of other investigations by law enforcement.
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Upon the request of any party, the court may permit a showing of good cause for the
denial or regulation of disclosures, or any portion of that showing, to be made in camera. A
verbatim record shall be made of any such proceeding. If the court enters an order granting relief
following a showing in camera, the entire record of the showing shall be sealed and preserved in
the records of the court, and shall be made available to an appellate court in the event of an
appeal or writ. In its discretion, the trial court may after trial and conviction, unseal any
previously sealed matter.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
The Problem: Current Penal Code Section 1054.7 states that disclosures pursuant to Penal Code
Section 1054.1 are to be made thirty days before trial. But this just isn’t the law. People v.
Gutierrez, (2013) 214 Cal.App. 4th 347, and many other cases state that the prosecutor’s duties to
disclose Brady material begin at arraignment and are continuing.
The Solution: The resolution is a companion to another resolution submitted this year which
amends the discovery requirements of the prosecution under Penal Code section 1054.1. It means
that the prosecutor’s duties under the new open file rule commence at arraignment. This
resolution, in combination with the companion resolution regarding Penal Code section 1054.1
will implement an open file rule and help to insure justice.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR: David Michael Bigeleisen, 1155 Pine Street, San Francisco, CA 94109, 415-9571717, david@bigeleisenlaw.com
RESPONSIBLE FLOOR DELEGATE: David Michael Bigeleisen
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RESOLUTION 06-08-2018
DIGEST
Sentence Deferment: Availability of Judicial Diversion for First Time Misdemeanor Offenders
Adds Penal Code sections 1001.94, 1001.95, 1001.96, 1001.97, 1001.98, and deletes section
1001.99, to reenact and make permanent the Deferral of Sentencing Law.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution adds Penal Code sections 1001.94, 1001.95, 1001.96, 1001.97, 1001.98, and
deletes section 1001.99, to reenact and make permanent the Deferral of Sentencing Law. This
resolution should be approved in principle because it reenacts a statutory scheme which the
Legislature allowed to sunset without renewal, even though the pilot program in Los Angeles
County for judicial diversion of first time misdemeanor offenders was successful.
In 2014, the Legislature enacted Penal Code section 1001.94 et seq. as a limited pilot project
applicable only in Los Angeles County effective until January 1, 2018. It allowed judicial
diversion of first time misdemeanor offenders. The court could order eligible offenders to take
diversion classes, pay restitution where applicable, follow all of the rules and regulations of the
court, and avoid a conviction appearing upon the person’s record. If the defendant failed to
complete the diversion program, judgment was entered and the defendant was sentenced.
Unfortunately, the Legislature did not renew or introduce a similar program before it expired.
The resolution tracks the language of the 2014 Deferral of Sentencing Law, making it permanent
and applicable statewide. The California senate legislative analysis for that 2014 Deferral of
Sentencing Law explained the need for and benefits of misdemeanor diversion. (see
https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201320140AB2124#.)
Where a first time misdemeanor offender meets all requirements, and so avoids being sentenced,
he/she will not have a criminal record, and therefore will not face the difficulties that persons
with criminal records have in obtaining employment and/or professional licensing. This reduces
the risk of additional criminal activity. Additionally, if the offender suffers from mental illness or
has a substance abuse problem, diversion programs are useful in ensuring participation in
treatment plans. Community service helps the person build self esteem, and further reduces
recidivism. And, diversion lightens the courts’ already overburdened criminal trial dockets,
allowing the court to focus its resources on more serious criminal offenders. (Id.) Studies in other
jurisdictions have also shown such benefits from diversions programs. (See e.g.,
http://www2.centerforhealthandjustice.org/sites/www2.centerforhealthandjustice.org/files/public
ations/CHJ%20Diversion%20Report_web.pdf)
The resolution should be approved in principle, to afford these opportunities for improvement to
first time misdemeanor offenders throughout the state.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Penal Code sections 1001.94, 1001.95, 1001.96, 1001.97, 1001.98, and delete
1001.99 to read as follows:
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§ 1001.94
(a) There is hereby established the Deferral of Sentencing Program.
(b) A judge in the superior court may, at his or her discretion and over the objection of a
prosecuting attorney, defer sentencing a defendant who has submitted a plea of guilty or nolo
contendere to a misdemeanor pursuant to this chapter. Sentencing may be deferred for a period
not to exceed 12 months, and the judge may order the defendant to comply with terms,
conditions, or programs that the judge deems appropriate based on the defendant’s specific
situation.
(c) A defendant may make a motion for imposition of diversion pursuant to this section.
(d) This chapter shall apply to first-time misdemeanor defendants, except as provided
in Section 1001.98, in order to reduce the stigma that is often associated with a criminal record
and to increase the likelihood that a defendant will be able to obtain employment.
(e) This chapter shall not be construed to preempt any current or future diversion
programs. Nothing in this chapter is intended to limit the rights of a victim under Section 28 of
Article I of the California Constitution.
(f) It is the intent of the Legislature that no new diversion programs are created, and that
judges shall order a defendant, for whom judgment is deferred, to complete the same obligations
that would have been imposed had judgment been entered. The only difference between this
chapter and current practice is that under this chapter judgment will not be entered.
§ 1001.95
A defendant whose sentence is deferred pursuant to this chapter shall be required to
complete all of the following in order to have his or her plea stricken:
(a) Complete all conditions ordered by the court.
(b) Make full restitution.
(c) Comply with a court-ordered protective order, stay-away order, or order prohibiting
firearm possession, if applicable.
§ 1001.96
(a) If the defendant, during the period of deferral imposed pursuant to subdivision (a)
of Section 1001.94, complies with all terms, conditions, and programs required by the court,
then, the judge shall, at the end of the period, strike the defendant’s plea and dismiss the action
against the defendant.
(b) Upon successful completion of the terms, conditions, or programs ordered by the
court, the arrest upon which sentencing was deferred shall be deemed to have never occurred.
The defendant may indicate in response to any question concerning his or her prior criminal
record that he or she was not arrested or granted deferred entry of judgment for the offense,
except as specified in subdivision (c). A record pertaining to an arrest resulting in successful
completion of the terms, conditions, or programs ordered by the court shall not, without the
defendant’s consent, be used in any way that could result in the denial of any employment,
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benefit, license, or certificate.
(c) The defendant shall be advised that, regardless of his or her successful completion of
the terms, conditions, or programs ordered by the court pursuant to this chapter, the arrest upon
which the judgment was deferred may be disclosed by the Department of Justice in response to a
peace officer application request and that, notwithstanding Section 1001.94, this section does not
relieve him or her of the obligation to disclose the arrest in response to a direct question
contained in a questionnaire or application for a position as a peace officer, as defined in Section
830.
§ 1001.97
If, during the period of deferral imposed pursuant to subdivision (a) of Section 1001.94,
the defendant reoffends or fails to comply with the terms, conditions, or programs required by
the court, then the court, the probation officer, or the prosecuting attorney shall make a motion
for entry of judgment, and the court shall sentence the defendant as if deferral had not occurred.
§1001.98
Deferral of sentencing shall not be offered when any of the following conditions are met:
(a) The defendant has been convicted of any misdemeanor in the previous 10 years, a
misdemeanor involving force or violence, or a felony.
(b) The defendant has previously had his or her sentence deferred pursuant to this
chapter or any other law.
(c) Incarceration is mandatory upon the defendant’s conviction.
(d) The defendant is required to register as a sex offender pursuant to Section 290.
(e) The magistrate determines that the offense will be prosecuted as a misdemeanor
pursuant to paragraph (5) of subdivision (b) of Section 17.
(f) The defendant is a partnership, firm, association, corporation, limited liability
company, or other legal entity.
(g) The victim is a person identified in Section 6211 of the Family Code, a minor, or an
elder or dependent adult pursuant to Section 368.
(h) The charge includes any of the following:
(1) Force or violence against a peace officer.
(2) The unlawful use, possession, sale, or transfer of a dangerous weapon, firearm, or
ammunition.
(3) Violation of Section 23152 or 23153 of the Vehicle Code.
(4) Violation of either subdivision (c) of Section 192 or subdivision (b) of Section 191.5.
(5) Violation of Section 186.22.
(6) Violation of Section 273.5 or 273.6.
(7) Violation of an environmental or workplace safety crime, including, but not limited
to, subdivision (a) of Section 5650 of the Fish and Game Code, Section 8670.64 of the
Government Code, Section 25507 of the Health and Safety Code, Section 6423 or 6425 of the
Labor Code, Section 387 of this code, or Section 13387 of the Water Code.
§ 1001.99
This chapter shall remain in effect only until January 1, 2018, and as of that date is
repealed, unless a later enacted statute, that is enacted before January 1, 2018, deletes or extends
that date.
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(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: The legislature enacted Penal Code section 1001.94 et seq. in 2014 as a pilot
project applicable to Los Angeles County only. It sunsetted on January 1, 2018. This judicial
diversion has worked very well in Los Angeles County allowing first time, minor offenders to
take diversion classes, pay restitution where applicable, follow all the rules and regulations of the
court, and to avoid a conviction appearing upon the person’s record. Of course, if the person
fails to complete the diversion program judgment is entered and the person sentenced.
Unfortunately, this law expired and legislation to renew it was not introduced.
The Solution: The solution is to make reenact judicial diversion and to make it applicable
statewide. That’s what this resolution does.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
Judicial diversion was enacted with the support of the CCBA due to passage of many expansive
diversion resolutions.
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Public
Defender, 320 W. Temple Street, Suite 590, Los Angeles, CA 90012, phone: 213-974-3066, email: mharvis@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Mark Harvis
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RESOLUTION 06-09-2018
DIGEST
Bail: Notice of Release on Bail and Scheduled Appearances
Amends Penal Code section 1269b to require the jail to notify relevant law enforcement agencies
when the jail releases a defendant on bail.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 1269b to require the jail to notify relevant law
enforcement agencies when the jail releases a defendant on bail. This resolution should be
approved in principle because it will clarify who must receive notice when a person is released
on bail from a jail.
Current law requires that a person who is arrested must be brought before a magistrate within
two court days of the person’s arrest. (Pen. Code, § 825.) Alternatively, if bail is posted before
the arrested person appears before a magistrate, a jail can release the person and schedule a court
appearance. The current statute provides that the jail must give notice of an arrested person’s
release on bail, but it does not specify to whom notice must be given. The proposed amendment
would require that a jail give notice to relevant law enforcement entities including the court, the
arresting agency and the prosecuting agency, and documents that contain details of the person’s
release on bail along with notification of the scheduled court date. This is a good idea because it
would clarify who is entitled to notice of release, and allow for those who receive notice to take
action, if necessary.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Association recommends that legislation be
sponsored to amend California Penal Code section 1269b to read as follows:
1
2
3
4
5
6
7
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§ 1269b
(a) The officer in charge of a jail in which an arrested person is held in custody, an
officer of a sheriff’s department or police department of a city who is in charge of a jail or is
employed at a fixed police or sheriff’s facility and is acting under an agreement with the agency
that keeps the jail in which an arrested person is held in custody, an employee of a sheriff’s
department or police department of a city who is assigned by the department to collect bail, the
clerk of the superior court of the county in which the offense was alleged to have been
committed, and the clerk of the superior court in which the case against the defendant is pending
may approve and accept bail in the amount fixed by the warrant of arrest, schedule of bail, or
order admitting to bail in cash or surety bond executed by a certified, admitted surety insurer as
provided in the Insurance Code, to issue and sign an order for the release of the arrested person,
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and to set a time and place for the appearance of the arrested person before the appropriate court
and give notice thereof to the court, the arresting agency, and any prosecuting agency that
obtained a warrant on which the person was held. The notification shall include all documents
relating to the acceptance of bail and the time and place set for the appearance.
(b) If a defendant has appeared before a judge of the court on the charge contained in the
complaint, indictment, or information, the bail shall be in the amount fixed by the judge at the
time of the appearance. If that appearance has not been made, the bail shall be in the amount
fixed in the warrant of arrest or, if no warrant of arrest has been issued, the amount of bail shall
be pursuant to the uniform countywide schedule of bail for the county in which the defendant is
required to appear, previously fixed and approved as provided in subdivisions (c) and (d).
(c) It is the duty of the superior court judges in each county to prepare, adopt, and
annually revise a uniform countywide schedule of bail for all bailable felony offenses and for all
misdemeanor and infraction offenses except Vehicle Code infractions. The penalty schedule for
infraction violations of the Vehicle Code shall be established by the Judicial Council in
accordance with Section 40310 of the Vehicle Code.
(d) A court may, by local rule, prescribe the procedure by which the uniform countywide
schedule of bail is prepared, adopted, and annually revised by the judges. If a court does not
adopt a local rule, the uniform countywide schedule of bail shall be prepared, adopted, and
annually revised by a majority of the judges.
(e) In adopting a uniform countywide schedule of bail for all bailable felony offenses the
judges shall consider the seriousness of the offense charged. In considering the seriousness of the
offense charged the judges shall assign an additional amount of required bail for each
aggravating or enhancing factor chargeable in the complaint, including, but not limited to,
additional bail for charges alleging facts that would bring a person within any of the following
sections: Section 667.5, 667.51, 667.6, 667.8, 667.85, 667.9, 667.10, 12022, 12022.1, 12022.2,
12022.3, 12022.4, 12022.5, 12022.53, 12022.6, 12022.7, 12022.8, or 12022.9 of this code, or
Section 11356.5, 11370.2, or 11370.4 of the Health and Safety Code. In considering offenses in
which a violation of Chapter 6 (commencing with Section 11350) of Division 10 of the Health
and Safety Code is alleged, the judge shall assign an additional amount of required bail for
offenses involving large quantities of controlled substances.
(f) The countywide bail schedule shall contain a list of the offenses and the amounts of
bail applicable for each as the judges determine to be appropriate. If the schedule does not list all
offenses specifically, it shall contain a general clause for designated amounts of bail as the
judges of the county determine to be appropriate for all the offenses not specifically listed in the
schedule. A copy of the countywide bail schedule shall be sent to the officer in charge of the
county jail, to the officer in charge of each city jail within the county, to each superior court
judge and commissioner in the county, and to the Judicial Council.
(g) Upon posting bail, the defendant or arrested person shall be discharged from custody
as to the offense on which the bail is posted. All money and surety bonds so deposited with an
officer authorized to receive bail shall be transmitted immediately to the judge or clerk of the
court by which the order was made or warrant issued or bail schedule fixed. If, in the case of
felonies, an indictment is filed, the judge or clerk of the court shall transmit all of the money and
surety bonds to the clerk of the court.
(h) If a defendant or arrested person so released fails to appear at the time and in the
court so ordered upon his or her release from custody, Sections 1305 and 1306 apply.
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(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: A person who is arrested or picked up on an outstanding warrant must be brought
before a magistrate within two court days. (Pen. Code, § 825.) But if bail is posted before then,
the jail will instead release the person on bail for an appearance that is usually one to three
months away. Existing law requires the jail to provide notice of the time and place for the
appearance, but does not specify to whom. In practice, the jail will notify the court but neglect to
inform either the arresting agency or prosecuting agency, and may even refuse to respond to
requests by the latter to disclose this information. This can result in a victim showing up to court
on the wrong date, or a case being delayed or trailed due to a missing file or the unavailability of
a specially-assigned prosecutor who is familiar with the facts of the case.
The Solution: This resolution would require a jail to provide notice to relevant law enforcement
agencies when they release a defendant or arrestee on bail. Providing such notice allows victim
notification in accordance with Marsy’s Law (see Cal. Const. Art. I, §28(b)), prevents scheduling
conflicts in specially-assigned cases, and conserves judicial resources. Requiring the notice to
include documentation helps mitigate any mistakes, such as an appearance set on a holiday or in
the wrong courtroom, which can sometimes lead to bench warrants being issued in error.
IMPACT STATEMENT
The resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Michael Fern, Los Angeles District
Attorney's Office, 211 W. Temple Street, Suite 1000, Los Angeles, CA 90012, phone: 213-5374529, e-mail: sclawyer@gmail.com
RESPONSIBLE FLOOR DELEGATE: Michael Fern
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RESOLUTION 06-10-2018
DIGEST
Firearms: No Felony Conviction for Possession if Accused has an Outstanding Warrant
Amends Penal Code sections 29800 and 29805 to prohibit the conviction of an individual in
possession of a firearm when the person only has an outstanding warrant.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code sections 29800 and 29805 to prohibit the conviction of an
individual in possession of a firearm when the person only has an outstanding warrant. This
resolution should be disapproved because the proposed change is too expansive and allows for
abuse and unintended consequences.
Under the current language of Penal Code section 29800, an individual may be arrested and
convicted of felony possession of a firearm solely on the basis of having an outstanding warrant
regardless of whether the individual has notice of this warrant. Under Penal Code section 29805,
an individual may be arrested and convicted of misdemeanor or felony possession of a firearm
solely on the basis of having an outstanding warrant regardless of whether the individual has
notice of this warrant.
The proposed language would remove the possibility of a person receiving a felony conviction
for possession of a firearm when that person lawfully owns, possess, purchases or controls a
firearm if there is an outstanding warrant, regardless of the individual’s knowledge of the
warrant. This is too expansive and allows for abuse in instances where an individual is aware of
the warrant, but actively made efforts to avoid addressing the warrant. For example, if an
individual appeared at the arraignment but not at the next hearing and the court issued a bench
warrant, the individual would have notice of the arraignment and should have actual or
reasonable notice of the warrant based on the failure to appear. Under the proposed amendment,
this individual had or should have had knowledge of the warrant and would nevertheless be able
to legally purchase, use, control, or possess a firearm. This individual should not be able to
claim protection from the law and avoid a conviction.
This resolution is similar to Assem. Bill No. 3064 (Baker) now pending in the Assembly and
Sen. Bill No. 87 (Committee on Budget and Fiscal Review) now pending in the Assembly.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code sections 29800 and 29805 to read as follows:
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§ 29800
(a)(1) Any person who has been convicted of, or has an outstanding warrant for, a felony
under the laws of the United States, the State of California, or any other state, government, or
country, or of an offense enumerated in subdivision (a), (b), or (d) of Section 23515, or who is
addicted to the use of any narcotic drug, and who owns, purchases, receives, or has in possession
or under custody or control any firearm is guilty of a felony.
(2) Any person who has two or more convictions for violating paragraph (2) of
subdivision (a) of Section 417 and who owns, purchases, receives, or has in possession or under
custody or control any firearm is guilty of a felony.
(b) Notwithstanding subdivision (a), any person who has been convicted of a felony or of
an offense enumerated in Section 23515, when that conviction results from certification by the
juvenile court for prosecution as an adult in an adult court under Section 707 of the Welfare and
Institutions Code, and who owns or has in possession or under custody or control any firearm is
guilty of a felony.
(c) Subdivision (a) shall not apply to a person who has been convicted of a felony under
the laws of the United States unless either of the following criteria is satisfied:
(1) Conviction of a like offense under California law can only result in imposition of
felony punishment.
(2) The defendant was sentenced to a federal correctional facility for more than 30 days,
or received a fine of more than one thousand dollars ($1,000), or received both punishments.
§ 29805
Except as provided in Section 29855 or subdivision (a) of Section 29800, any person who
has been convicted of , or has an outstanding warrant for, a misdemeanor violation of Section 71,
76, 136.1, 136.5, or 140, subdivision (d) of Section 148, Section 171b, paragraph (1) of
subdivision (a) of Section 171c, 171d, 186.28, 240, 241, 242, 243, 243.4, 244.5, 245, 245.5,
246.3, 247, 273.5, 273.6, 417, 417.6, 422, 626.9, 646.9, or 830.95, subdivision (a) of former
Section 12100, as that section read at any time from when it was enacted by Section 3 of Chapter
1386 of the Statutes of 1988 to when it was repealed by Section 18 of Chapter 23 of the Statutes
of 1994, Section 17500, 17510, 25300, 25800, 30315, or 32625, subdivision (b) or (d) of Section
26100, or Section 27510, or Section 8100, 8101, or 8103 of the Welfare and Institutions Code,
any firearm-related offense pursuant to Sections 871.5 and 1001.5 of the Welfare and Institutions
Code, Section 490.2 if the property taken was a firearm, or of the conduct punished in
subdivision (c) of Section 27590, and who, within 10 years of the conviction, or if the individual
has an outstanding warrant, owns, purchases, receives, or has in possession or under custody or
control, any firearm is guilty of a public offense, which shall be punishable by imprisonment in a
county jail not exceeding one year or in the state prison, by a fine not exceeding one thousand
dollars ($1,000), or by both that imprisonment and fine. The court, on forms prescribed by the
Department of Justice, shall notify the department of persons subject to this section. However,
the prohibition in this section may be reduced, eliminated, or conditioned as provided in Section
29855 or 29860.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
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STATEMENT OF REASONS
The Problem: Because of a poorly drafted recent change to criminal law, a person who has been
secretly accused of any felony, or numerous misdemeanors, is subject to felony prosecution for
owning a legally purchased and properly registered firearm, even if they are never convicted of
the underlying charge, never knew that the underlying charge existed, and never knew that they
were subject to the firearms ban. Thus, because the recent change to the above-referenced statute
allows prosecution wherever a “warrant” is issued, Californians who legally purchased a firearm
are subject to felony prosecution for illegal ownership of a firearm if they are ever even accused
of a crime and a warrant for their arrest is issued by the court.
The Solution: Prop. 63 has already created an intensive process to ensure that defendant’s
convicted of qualifying offenses forfeit any firearms in their possession and are barred from
ownership in the future. This resolution would clarify that a defendant simply accused of a crime
may not be prosecuted for otherwise lawful gun-ownership. Importantly, this resolution would
not prevent courts from ordering defendants to surrender any firearms as a condition of release
pending resolution of the case.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Nick Stewart-Oaten, Los Angeles Public
Defender, 320 W. Temple Street, 5th Floor, Los Angeles CA 90012, phone: 213-974-3000, email: nstewart-oaten@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Nick Stewart-Oaten
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RESOLUTION 06-11-2018
DIGEST
Continuances: Good Cause to Keep Assigned Prosecutor in Human Trafficking Case
Amends Penal Code section 1050 to include human trafficking cases when assigned prosecutor
is unavailable due to a trial, preliminary hearing, or motion to suppress in another case.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 1050 to include human trafficking cases when the
assigned prosecutor is unavailable due to a trial, preliminary hearing, or motion to suppress in
another case. This resolution should be approved in principle because it helps ensure that human
trafficking cases are vertically-prosecuted by a knowledgeable prosecutor and limits the
continuance to a maximum of 10 days.
Currently, Penal Code section 1050, subdivision (g)(2), authorizes a limited continuance to
accommodate an assigned prosecutor’s handling of a significant hearing in another case, when
the charged offense involves murder, domestic violence, stalking, child abuse or neglect, or a
hate crime. Human trafficking cases similarly require special handling by a vertically-assigned
prosecutor who handles the case from beginning to end. The successful prosecution of a human
trafficking case requires an understanding of the special dynamics of the crime and time to
develop a rapport with victims and witnesses, who are often fearful of law enforcement and
reluctant to testify against the accused.
The primary objection to the resolution would be that any continuance, however brief,
necessarily extends a case beyond a statutorily-defined period that would otherwise mandate
dismissal. However, the constitutional right to a speedy trial does not mandate a specific
timeframe and is not curtailed by a continuance supported by good cause and capped at no more
than 10 days. Good cause should include allowing an advocate to effectively seek justice on
behalf of vulnerable victims who have been deprived of liberty and/or human dignity, usually for
a time period far longer than 10 days. Furthermore, a continuance under this subdivision is only
available when the assigned prosecutor is unavailable due to the need to protect another
defendant’s right to a preliminary hearing, trial, or motion to suppress.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 1050 to read as follows:
1
2

§ 1050
(a) The welfare of the people of the State of California requires that all proceedings in
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criminal cases shall be set for trial and heard and determined at the earliest possible time. To this
end, the Legislature finds that the criminal courts are becoming increasingly congested with
resulting adverse consequences to the welfare of the people and the defendant. Excessive
continuances contribute substantially to this congestion and cause substantial hardship to victims
and other witnesses. Continuances also lead to longer periods of presentence confinement for
those defendants in custody and the concomitant overcrowding and increased expenses of local
jails. It is therefore recognized that the people, the defendant, and the victims and other witnesses
have the right to an expeditious disposition, and to that end it shall be the duty of all courts and
judicial officers and of all counsel, both for the prosecution and the defense, to expedite these
proceedings to the greatest degree that is consistent with the ends of justice. In accordance with
this policy, criminal cases shall be given precedence over, and set for trial and heard without
regard to the pendency of, any civil matters or proceedings. In further accordance with this
policy, death penalty cases in which both the prosecution and the defense have informed the
court that they are prepared to proceed to trial shall be given precedence over, and set for trial
and heard without regard to the pendency of, other criminal cases and any civil matters or
proceedings, unless the court finds in the interest of justice that it is not appropriate.
(b) To continue any hearing in a criminal proceeding, including the trial, (1) a written
notice shall be filed and served on all parties to the proceeding at least two court days before the
hearing sought to be continued, together with affidavits or declarations detailing specific facts
showing that a continuance is necessary and (2) within two court days of learning that he or she
has a conflict in the scheduling of any court hearing, including a trial, an attorney shall notify the
calendar clerk of each court involved, in writing, indicating which hearing was set first. A party
shall not be deemed to have been served within the meaning of this section until that party
actually has received a copy of the documents to be served, unless the party, after receiving
actual notice of the request for continuance, waives the right to have the documents served in a
timely manner. Regardless of the proponent of the motion, the prosecuting attorney shall notify
the people's witnesses and the defense attorney shall notify the defense's witnesses of the notice
of motion, the date of the hearing, and the witnesses' right to be heard by the court.
(c) Notwithstanding subdivision (b), a party may make a motion for a continuance
without complying with the requirements of that subdivision. However, unless the moving party
shows good cause for the failure to comply with those requirements, the court may impose
sanctions as provided in Section 1050.5.
(d) When a party makes a motion for a continuance without complying with the
requirements of subdivision (b), the court shall hold a hearing on whether there is good cause for
the failure to comply with those requirements. At the conclusion of the hearing, the court shall
make a finding whether good cause has been shown and, if it finds that there is good cause, shall
state on the record the facts proved that justify its finding. A statement of the finding and a
statement of facts proved shall be entered in the minutes. If the moving party is unable to show
good cause for the failure to give notice, the motion for continuance shall not be granted.
(e) Continuances shall be granted only upon a showing of good cause. Neither the
convenience of the parties nor a stipulation of the parties is in and of itself good cause.
(f) At the conclusion of the motion for continuance, the court shall make a finding
whether good cause has been shown and, if it finds that there is good cause, shall state on the
record the facts proved that justify its finding. A statement of facts proved shall be entered in the
minutes.
(g)(1) When deciding whether or not good cause for a continuance has been shown, the
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court shall consider the general convenience and prior commitments of all witnesses, including
peace officers. Both the general convenience and prior commitments of each witness also shall
be considered in selecting a continuance date if the motion is granted. The facts as to
inconvenience or prior commitments may be offered by the witness or by a party to the case.
(2) For purposes of this section, “good cause” includes, but is not limited to, those cases
involving murder, as defined in subdivision (a) of Section 187, allegations that involve stalking,
as defined in Section 646.9, a violation of one or more of the sections specified in subdivision (a)
of Section 11165.1 or Section 11165.6, or domestic violence as defined in Section 13700, or a
case being handled in the Career Criminal Prosecution Program pursuant to Sections 999b
through 999h, or a hate crime, as defined in Title 11.6 (commencing with Section 422.6) of Part
1, or human trafficking as defined in Section 236.1 or a violation of one or more of the sections
specified in subdivision (b) of Section 236.1, except violations of Section 311.1, 311.2, and
311.5, has occurred and the prosecuting attorney assigned to the case has another trial,
preliminary hearing, or motion to suppress in progress in that court or another court. A
continuance under this paragraph shall be limited to a maximum of 10 additional court days.
(3) Only one continuance per case may be granted to the people under this subdivision
for cases involving stalking, hate crimes, or cases handled under the Career Criminal Prosecution
Program. Any continuance granted to the people in a case involving stalking or handled under
the Career Criminal Prosecution Program shall be for the shortest time possible, not to exceed 10
court days.
(h) Upon a showing that the attorney of record at the time of the defendant's first
appearance in the superior court on an indictment or information is a Member of the Legislature
of this state and that the Legislature is in session or that a legislative interim committee of which
the attorney is a duly appointed member is meeting or is to meet within the next seven days, the
defendant shall be entitled to a reasonable continuance not to exceed 30 days.
(i) A continuance shall be granted only for that period of time shown to be necessary by
the evidence considered at the hearing on the motion. Whenever any continuance is granted, the
court shall state on the record the facts proved that justify the length of the continuance, and
those facts shall be entered in the minutes.
(j) Whenever it shall appear that any court may be required, because of the condition of
its calendar, to dismiss an action pursuant to Section 1382, the court must immediately notify the
Chair of the Judicial Council.
(k) This section shall not apply when the preliminary examination is set on a date less
than 10 court days from the date of the defendant's arraignment on the complaint, and the
prosecution or the defendant moves to continue the preliminary examination to a date not more
than 10 court days from the date of the defendant's arraignment on the complaint.
(l) This section is directory only and does not mandate dismissal of an action by its terms.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS
The Problem: Existing law provides that certain types of cases establish good cause for a
continuance in a criminal proceeding when the prosecuting attorney assigned to the case has
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another trial, preliminary hearing, or motion to suppress. Human trafficking cases are not
currently, included in the types of cases that establish good cause for a continuance. Many
human trafficking victims lack stable family lives and are/were foster care youth. It is well
accepted among those fighting human trafficking that as a society we have failed these victims.
Human traffickers recognize this short-coming and capitalize on this. Due to the continued
physical and mental trauma often seen in human trafficking cases, victims are extremely fearful,
vulnerable, and reluctant to trust others. The prosecuting attorney assigned to the case works
extremely hard to establish a relationship with the human trafficking victim and to establish trust
so that the victim will testify against the trafficker. The prosecuting attorney assures the victim
that they are in this together and the prosecuting attorney will be there to seek justice. Then at
trial a new prosecuting attorney is assigned if the former prosecutor is assigned to another matter.
This is because prosecuting attorneys are seen as fungible.
The Solution: The Legislature has already recognized that for certain types of cases (including
stalking and domestic violence) prosecuting attorneys are not fungible, and that good cause
exists for a continuance in those types cases when the prosecuting attorney assigned to the case is
unavailable. This current amendment would make the necessary addition of adding human
trafficking cases to the enumerated types of cases which provide good cause for a continuance of
a criminal proceeding when the prosecuting attorney is unavailable due to having another trial,
preliminary hearing, or motion to suppress in progress in that court or another court.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Dena N. Sites, Esq., 20523 Crescent Bay
Dr., 2nd Floor, Lake Forest, CA 92630; Phone (760) 964-1672; Email: dena.n.sites@gmail.com
RESPONSIBLE FLOOR DELEGATE: Dena N. Sites, Esq.
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RESOLUTION 06-12-2018
DIGEST
Law Enforcement Complaints: Automatic Provision of Complaining Statements and Disposition
Amends Penal Code section 832.7 to require law enforcement agencies to provide a complaining
party a copy of her/his own statements and the disposition of the complaint without requiring the
complainant to file a request.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolutions 03-12-2004, 06-06-2007, 06-10-2009, 03-09-2012, and 07-02-2015,
which were approved in principle or as amended, and Resolution 03-08-2012, which was
disapproved.
Reasons:
This resolution amends Penal Code section 832.7 to require law enforcement agencies to provide
a complaining party a copy of her/his own statements and the disposition of the complaint
without requiring the complainant to file a request. This resolution should be approved in
principle because it reduces unnecessary bureaucracy and paperwork associated with complaints
against law enforcement, and the burden on law enforcement to comply is minimal and
outweighed by the benefits to society of a more open and transparent law enforcement system.
Current law states that a law enforcement department or agency shall release to the complaining
party a copy of that party’s own statements at the time the complaint is filed. However, current
law is silent as to whether the complainant must submit a request for her/his own statement. As
a result, a law enforcement agency or department that requires a formal request increases barriers
to justice in its community. The resolution seeks to clarify that a complaining party should not
bear the burden of submitting a request for a document that is already required under the law,
which would save resources for law enforcement and ease bureaucratic burdens on community
members who filed complaints. The resolution also clarifies that, upon a request subsequent to
the time of filing the complaint, the agency or department shall be required to release a copy of
the complainant’s own statements.
Current law also states that the department or agency shall provide written notification to the
complaining party of the disposition of the party’s complaint within 30 days of the disposition,
but is silent as to the need for the complainant to file a request, and lacking in detail as to what
that notification of disposition shall include. The resolution would clarify that the disposition
would be provided automatically without the filing of a request within 30 days of the disposition,
and upon request thereafter. The resolution further specifies that the notice of disposition shall
include an explanation of how and why the disposition was reached. Both of these provisions
reduce barriers to justice for parties wishing to learn the outcome of their complaints against law
enforcement, and may have the added advantage of increasing trust between communities and
law enforcement because of the increased transparency and reduced bureaucracy.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 832.7 to read as follows:
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§ 832.7
(a) Peace officer or custodial officer personnel records and records maintained by any
state or local agency pursuant to Section 832.5, or information obtained from these records, are
confidential and shall not be disclosed in any criminal or civil proceeding except by discovery
pursuant to Sections 1043 and 1046 of the Evidence Code. This section shall not apply to
investigations or proceedings concerning the conduct of peace officers or custodial officers, or an
agency or department that employs those officers, conducted by a grand jury, a district attorney’s
office, or the Attorney General’s office.
(b) Notwithstanding subdivision (a), a department or agency shall release to the
complaining party a copy of his or her own statements at the time the complaint is filed, without
need for a request, and at any time thereafter upon request.
(c) Notwithstanding subdivision (a), a department or agency that employs peace or
custodial officers may disseminate data regarding the number, type, or disposition of complaints
(sustained, not sustained, exonerated, or unfounded) made against its officers if that information
is in a form which does not identify the individuals involved.
(d) Notwithstanding subdivision (a), a department or agency that employs peace or
custodial officers may release factual information concerning a disciplinary investigation if the
officer who is the subject of the disciplinary investigation, or the officer’s agent or
representative, publicly makes a statement he or she knows to be false concerning the
investigation or the imposition of disciplinary action. Information may not be disclosed by the
peace or custodial officer’s employer unless the false statement was published by an established
medium of communication, such as television, radio, or a newspaper. Disclosure of factual
information by the employing agency pursuant to this subdivision is limited to facts contained in
the officer’s personnel file concerning the disciplinary investigation or imposition of disciplinary
action that specifically refute the false statements made public by the peace or custodial officer
or his or her agent or representative.
(e)(1) The department or agency shall provide written notification to the complaining
party of the disposition of the complaint within 30 days of the disposition without need for a
request and at any time after disposition upon the request of the complaining party
notwithstanding the fact that written notification has already been given in compliance with this
section. This notification shall include an explanation of how and why the reported disposition
was reached.
(2) The notification described in this subdivision shall not be conclusive or binding or
admissible as evidence in any separate or subsequent action or proceeding brought before an
arbitrator, court, or judge of this state or the United States.
(f) Nothing in this section shall affect the discovery or disclosure of information
contained in a peace or custodial officer’s personnel file pursuant to Section 1043 of the
Evidence Code.
(Proposed new language underlined; language to be deleted stricken)
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PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: It’s hard enough to make a complaint against a police officer. When a citizen
screws up the courage to complain it can take forever to find out what happened. The police
don’t give the person a copy of their statement unless the person asks. The disposition is usually
nothing more than “founded, unfounded, not sustained” or some similar language. It’s all very
vague and the process does nothing to instill confidence in the police and how they investigate
wrongdoing.
The Solution: This resolution makes some simple changes that will enhance the transparency of
police personnel complaints. The complainant can get a copy of his or her statement at any time.
The disposition notification must have some explanation of how the police reached their
conclusion. That’s it!
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Public
Defender, 320 W. Temple Street, Suite 590, Los Angeles, CA 90012, phone: 213-974-3066, email: mharvis@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Mark Harvis

06-12-2018 Page 3 of 3

RESOLUTION 07-01-2018
DIGEST
Sanctions: Expand Court’s Authority to Grant
Amends Family Code section 271 to expand the court’s authority to grant sanctions beyond
attorney fees and costs.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Family Code section 271 to expand the court’s authority to grant
sanctions beyond attorney fees and costs. This resolution should be disapproved because the
proposed language is ripe for abuse by litigants and will result in unintended consequences.
The purpose of Family Code section 271 is to encourage settlement and cooperation between the
parties by allowing the court to order sanctions against a bad actor. Under Family Code section
271, a party need not actually suffer harm to seek and be awarded sanctions under this section.
Expanding the potential sanctions to include “any other sanction the court deems appropriate”
would only serve to increase litigation. Under the proposed language, a party could seek
monetary sanctions as well as a change in the custody order or force the sale of a property to
penalize the bad actor. The means of penalizing a party, and the request by an irate opponent to
the court, could become elaborate and vindictive. The use of attorney’s fees and costs allows the
court to base sanctions on fees that the court can identify and readily ascertain, instead of
providing the court a carte blanche approach to resolving the bad acts of a party that no other
court is allowed.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Family Code section 271 to read as follows:
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§271
(a) Notwithstanding any other provision of this code, the court may base an award of
attorney's fees and costs, and any other sanction the court deems appropriate, on the extent to
which the conduct of each party or attorney furthers or frustrates the policy of the law to promote
settlement of litigation and, where possible, to reduce the cost of litigation by encouraging
cooperation between the parties and attorneys. An award of attorney's fees and costs pursuant to
this section is in the nature of a sanction. In making an award pursuant to this section, the court
shall take into consideration all evidence concerning the parties' incomes, assets, and liabilities.
The court shall not impose a sanction pursuant to this section that imposes an unreasonable
financial burden on the party against whom the sanction is imposed. In order to obtain an award
under this section, the party requesting an award of attorney's fees and costs is not required to
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demonstrate any financial need for the award.
(b) An award of attorney's fees and costs as a sanction pursuant to this section shall be
imposed only after notice to the party against whom the sanction is proposed to be imposed and
opportunity for that party to be heard.
(c) An award of attorney's fees and costs as a sanction pursuant to this section is payable
only from the property or income of the party against whom the sanction is imposed, except that
the award may be against the sanctioned party's share of the community property.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Santa Clara County Bar Association
STATEMENT OF REASONS
The Problem: Family Code section 271 is meant to deter conduct in family law litigation that
obstructs settlement and cooperation between the parties. It is used to deter behavior and
conduct of parties and attorneys that increase the cost of litigation in family law matters.
However, it limits the court’s authority to only order sanctions in the amount of the attorney’s
fees and costs expended by the wronged party. This is often times insufficient to deter the
conduct.
The Solution: This resolution would amend Family Code section 271 to expand the court’s
authority to award sanctions it deems appropriate in conjunction with the conduct – beyond just
attorney fees and costs, thereby expanding the court’s authority to deter obstructive conduct.
IMPACT STATEMENT
The resolution does not affect laws, statute, or rules other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: B J Fadem, Law Offices of B J Fadem &
Associates, APC; 111 W. St. John Street, Suite 700, San Jose, CA 95113, (408) 280-1220,
bjfadem@fademlaw.com; Fariba R. Soroosh, 191 North First St., San Jose, CA 95113, (408)
882-2922, fsoroosh@scscourt.org.; and Lynn Yates-Carter, Law Office of Lynn Yates-Carter,
111 W. St. John Street, Suite 300, San Jose, CA 95113, (408) 294-9544, lycesq@aol.com
RESPONSIBLE FLOOR DELEGATE: B. J. Fadem
______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
FAMILY LAW SECTION – APPROVE AS AMENDED
FLEXCOM supports the goal of this Resolution in amending Family Code section 271 to
07-01-2018 Page 2 of 3

correctly reflect the intent and goal of this important remedy where it is warranted. However,
FLEXCOM agrees with the Sacramento County Bar Association (SCBA) Counterargument that
the Resolution as written is not clear enough in trying to achieve this goal. FLEXCOM
Approves as Amended Resolution 07-1-18 with the amendments proposed by SCBA and
reflected in the Counterargument.
SACRAMENTO COUNTY BAR ASSOCIATION
SCBA supports the general goal of this Resolution. However, we feel it is too vague to
accomplish the goal effectively. We propose the following revisions to 07-01-18:
1). Line 3- add a comma after word fees;
2). Line 6-10: Add a comma after word fees, delete word “and”, add a comma after word “costs”
and add phrase “and any other sanction the court deems appropriate.” Line 6-7 delete words “of
attorney’s fees, costs or other award.” Delete two sentences starting with “In making an award”
from lines 7-10.
3). Line 11: Delete word “an” and replace with word “the”. Add a comma after ‘fees’; delete
word ‘and’; add a comma after ‘costs’ and add phrase ‘or other award’ after ‘costs’.
4). Line 13: Delete phrase “of attorney’s fees and costs”.
5). Lines 15-16: Add sentence Such an award for monetary sanctions is intended to serve as a
deterrent to similar future conduct on the part of the party being sanctioned.
6). Add subsection (d) An award under this section is not limited to the amount of attorney’s fees
and costs incurred by the injured party. To the extent that Sagonowsky v. Kekoa (2016) 6
Cal.App.5th 1142 or Webb v. Webb (2017) 12 Cal. App. 5th 876 hold otherwise, they are hereby
abrogated.
The statement of reasons submitted with 07-01 erred in identifying the problem. Family Code
§271 has always been interpreted and applied to address the overall expense the non-cooperative
conduct causes the other party to incur as well as the need to deter such future conduct. The two
cases mentioned in the added subsection (d) limited application of §271 to attorney fees and
legal costs. This limited interpretation is what needs to be specifically addressed, since the
injured party can suffer lost time, multiple pleadings, lost time from employment, delayed relief,
loss of opportunities/assets due to delays, etc.
Since the statute already provides that the requesting party is not required to show need to
receive such an award, it is unfair to have the court consider the ability of the sanctioned party to
pay. The reality is that a party with a minimal assets/income has no disincentive to cooperate
with the law and process because the current language ties the hands of the court in this regard.
To be a true deterrent there needs to be an expectation that the court will award a sanction if the
conduct rises to the level sufficient for such an award.
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RESOLUTION 07-02-2018
DIGEST
Child Support: Repeal Suspension of Driver’s License for Non-Payment
Deletes Family Code section 17520 to remove the suspension of a driver’s, professional or
recreational license for non-payment of child support.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution deletes Family Code section 17520 to remove the suspension of a driver’s or
professional or recreational license for non-payment of child support. This resolution should be
disapproved because the repeal of this code section in its entirety would eliminate effective
means of ensuring compliance with orders to pay child support.
The proponent is correct that “Examining Child Support Arrears in California: The Collectability
Study” (March 2003) did establish that most support arrears were owed by individuals with low
incomes, however, that report did not examine the impact or effectiveness of any other
enforcement tool other than wage withholding, where the individual’s employer pays the support
obligation directly to the Department of Child Support Services (“DCSS”), prior to issuing a
paycheck to the obligor. It is therefore unclear from this study if license suspensions, which
under the code section includes driver’s, professional and recreational licenses, impact collection
efforts.
The resolution is similar to Assembly Bill 103 which was signed into law in 2017 which
amended Penal Code section 1463.007 to limit the suspension or hold on a driver’s license to
driving-related offenses or for a failure to appear in court. The amendment only modified
section 1463.007 of the Penal Code, however, so it is unclear whether this modification will also
be made applicable to the DCSS, which is the state entity authorized to collect past due child
support (and spousal support amounts if the department is also collecting child support from the
obligor). The resolution is also similar to Resolutions 10-05-2017 (suspension of driver’s license
for habitual truancy), 10-06-2017 (suspension of driver’s license for conviction of prostitution
related offense), and 10-07-2017 (suspension for conviction of vandalism), all of which were
approved in principle. While the resolution appears to be in line with the current legislative trend
to limit the suspension of driver’s licenses or other professional licenses to offenses related to
those licenses or for a failure to appear in court, the elimination of the ability to suspend a license
is an effective tool that is not wielded without due process or an opportunity to stay the
suspension, and may in fact be a better option than others currently available to DCSS.
There are few good options for ensuring the collection of past due debt, but a license suspension
tends to be a good “shot across the bow” to gain the obligor’s attention and cooperation, prior to
levying bank accounts or retirement accounts, or placing a lien against a property – arguably
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more extreme measures which DCSS is also authorized to take. Family Code section 17520
currently requires notice to be sent to the child support obligor, allows for the issuance of a
temporary 150-day license to allow for a payment plan to be worked out between the obligor and
DCSS, does not suspend commercial driver’s licenses, and allows the obligor to request the court
to stay the suspension entirely should the obligor show that such a suspension would interfere
with employment or child care. Eliminating this code section entirely would eliminate an
effective enforcement and collection tool and likely increase the outstanding debt rather than
decrease it, as it would effectively remove any incentive to timely repayment while interest (at
10% per annum) continued to accrue.
This resolution is related to Resolution 07-03-2018.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to delete Family Code section 17520 to read as follows:
1
2
3
4
5
6
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§ 17520.
(a) As used in this section:
(1) “Applicant” means a person applying for issuance or renewal of a license.
(2) “Board” means an entity specified in Section 101 of the Business and Professions
Code, the entities referred to in Sections 1000 and 3600 of the Business and Professions Code,
the State Bar, the Bureau of Real Estate, the Department of Motor Vehicles, the Secretary of
State, the Department of Fish and Wildlife, and any other state commission, department,
committee, examiner, or agency that issues a license, certificate, credential, permit, registration,
or any other authorization to engage in a business, occupation, or profession, or to the extent
required by federal law or regulations, for recreational purposes. This term includes all boards,
commissions, departments, committees, examiners, entities, and agencies that issue a license,
certificate, credential, permit, registration, or any other authorization to engage in a business,
occupation, or profession. The failure to specifically name a particular board, commission,
department, committee, examiner, entity, or agency that issues a license, certificate, credential,
permit, registration, or any other authorization to engage in a business, occupation, or profession
does not exclude that board, commission, department, committee, examiner, entity, or agency
from this term.
(3) “Certified list” means a list provided by the local child support agency to the
Department of Child Support Services in which the local child support agency verifies, under
penalty of perjury, that the names contained therein are support obligors found to be out of
compliance with a judgment or order for support in a case being enforced under Title IV-D of the
federal Social Security Act.
(4) “Compliance with a judgment or order for support” means that, as set forth in a
judgment or order for child or family support, the obligor is no more than 30 calendar days in
arrears in making payments in full for current support, in making periodic payments in full,
whether court ordered or by agreement with the local child support agency, on a support
arrearage, or in making periodic payments in full, whether court ordered or by agreement with
the local child support agency, on a judgment for reimbursement for public assistance, or has
obtained a judicial finding that equitable estoppel as provided in statute or case law precludes
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enforcement of the order. The local child support agency is authorized to use this section to
enforce orders for spousal support only when the local child support agency is also enforcing a
related child support obligation owed to the obligee parent by the same obligor, pursuant to
Sections 17400 and 17604.
(5) “License” includes membership in the State Bar, and a certificate, credential, permit,
registration, or any other authorization issued by a board that allows a person to engage in a
business, occupation, or profession, or to operate a commercial motor vehicle, including
appointment and commission by the Secretary of State as a notary public. “License” also
includes any driver’s license issued by the Department of Motor Vehicles, any commercial
fishing license issued by the Department of Fish and Wildlife, and to the extent required by
federal law or regulations, any license used for recreational purposes. This term includes all
licenses, certificates, credentials, permits, registrations, or any other authorization issued by a
board that allows a person to engage in a business, occupation, or profession. The failure to
specifically name a particular type of license, certificate, credential, permit, registration, or other
authorization issued by a board that allows a person to engage in a business, occupation, or
profession, does not exclude that license, certificate, credential, permit, registration, or
Home Bill Information California Law Publications Other Resources My Subscriptions My
Favorites other authorization from this term.
(6) “Licensee” means a person holding a license, certificate, credential, permit,
registration, or other authorization issued by a board, to engage in a business, occupation, or
profession, or a commercial driver’s license as defined in Section 15210 of the Vehicle Code,
including an appointment and commission by the Secretary of State as a notary public.
“Licensee” also means a person holding a driver’s license issued by the Department of Motor
Vehicles, a person holding a commercial fishing license issued by the Department of Fish and
Game, and to the extent required by federal law or regulations, a person holding a license used
for recreational purposes. This term includes all persons holding a license, certificate, credential,
permit, registration, or any other authorization to engage in a business, occupation, or profession,
and the failure to specifically name a particular type of license, certificate, credential, permit,
registration, or other authorization issued by a board does not exclude that person from this term.
For licenses issued to an entity that is not an individual person, “licensee” includes an individual
who is either listed on the license or who qualifies for the license.
(b) The local child support agency shall maintain a list of those persons included in a case
being enforced under Title IV-D of the federal Social Security Act against whom a support order
or judgment has been rendered by, or registered in, a court of this state, and who are not in
compliance with that order or judgment. The local child support agency shall submit a certified
list with the names, social security numbers, and last known addresses of these persons and the
name, address, and telephone number of the local child support agency who certified the
list to the department. The local child support agency shall verify, under penalty of perjury, that
the persons listed are subject to an order or judgment for the payment of support and that these
persons are not in compliance with the order or judgment. The local child support agency shall
submit to the department an updated certified list on a monthly basis.
(c) The department shall consolidate the certified lists received from the local child
support agencies and, within 30 calendar days of receipt, shall provide a copy of the consolidated
list to each board that is responsible for the regulation of licenses, as specified in this section.
(d) On or before November 1, 1992, or as soon thereafter as economically feasible, as
determined by the department, all boards subject to this section shall implement procedures to
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accept and process the list provided by the department, in accordance with this section.
Notwithstanding any other law, all boards shall collect social security numbers or individual
taxpayer identification numbers from all applicants for the purposes of matching the names of
the certified list provided by the department to applicants and licensees and of responding to
requests for this information made by child support agencies.
(e) (1) Promptly after receiving the certified consolidated list from the department, and
prior to the issuance or renewal of a license, each board shall determine whether the applicant is
on the most recent certified consolidated list provided by the department. The board shall have
the authority to withhold issuance or renewal of the license of an applicant on the list.
(2) If an applicant is on the list, the board shall immediately serve notice as specified in
subdivision (f) on the applicant of the board’s intent to withhold issuance or renewal of the
license. The notice shall be made personally or by mail to the applicant’s last known mailing
address on file with the board. Service by mail shall be complete in accordance with Section
1013 of the Code of Civil Procedure.
(A) The board shall issue a temporary license valid for a period of 150 days to any
applicant whose name is on the certified list if the applicant is otherwise eligible for a license.
(B) Except as provided in subparagraph (D), the 150-day time period for a temporary
license shall not be extended. Except as provided in subparagraph (D), only one temporary
license shall be issued during a regular license term and it shall coincide with the first 150 days
of that license term. As this paragraph applies to commercial driver’s licenses, “license term”
shall be deemed to be 12 months from the date the application fee is received by the Department
of Motor Vehicles. A license for the full or remainder of the license term shall be issued or
renewed only upon compliance with this section.
(C) In the event that a license or application for a license or the renewal of a license is
denied pursuant to this section, any funds paid by the applicant or licensee shall not be refunded
by the board.
(D) This paragraph shall apply only in the case of a driver’s license, other than a
commercial driver’s license. Upon the request of the local child support agency or by order of
the court upon a showing of good cause, the board shall extend a 150-day temporary license for a
period not to exceed 150 extra days.
(3) (A) The department may, when it is economically feasible for the department and the
boards to do so as determined by the department, in cases where the department is aware that
certain child support obligors listed on the certified lists have been out of compliance with a
judgment or order for support for more than four months, provide a supplemental list of these
obligors to each board with which the department has an interagency agreement to implement
this paragraph. Upon request by the department, the licenses of these obligors shall be subject to
suspension, provided that the licenses would not otherwise be eligible for renewal within six
months from the date of the request by the department. The board shall have the authority to
suspend the license of any licensee on this supplemental list.
(B) If a licensee is on a supplemental list, the board shall immediately serve notice as
specified in subdivision (f) on the licensee that his or her license will be automatically suspended
150 days after notice is served, unless compliance with this section is achieved. The notice shall
be made personally or by mail to the licensee’s last known mailing address on file with the
board. Service by mail shall be complete in accordance with Section 1013 of the Code of Civil
Procedure.
(C) The 150-day notice period shall not be extended.
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(D) In the event that any license is suspended pursuant to this section, any funds paid by
the licensee shall not be refunded by the board.
(E) This paragraph shall not apply to licenses subject to annual renewal or annual fee.
(f) Notices shall be developed by each board in accordance with guidelines provided by
the department and subject to approval by the department. The notice shall include the address
and telephone number of the local child support agency that submitted the name on the certified
list, and shall emphasize the necessity of obtaining a release from that local child support agency
as a condition for the issuance, renewal, or continued valid status of a license or licenses.
(1) In the case of applicants not subject to paragraph (3) of subdivision (e), the notice
shall inform the applicant that the board shall issue a temporary license, as provided in
subparagraph (A) of paragraph (2) of subdivision (e), for 150 calendar days if the applicant is
otherwise eligible and that upon expiration of that time period the license will be denied unless
the board has received a release from the local child support agency that submitted the name on
the certified list.
(2) In the case of licensees named on a supplemental list, the notice shall inform the
licensee that his or her license will continue in its existing status for no more than 150 calendar
days from the date of mailing or service of the notice and thereafter will be suspended
indefinitely unless, during the 150-day notice period, the board has received a release from the
local child support agency that submitted the name on the certified list. Additionally, the notice
shall inform the licensee that any license suspended under this section will remain so until the
expiration of the remaining license term, unless the board receives a release along with
applications and fees, if applicable, to reinstate the license during the license term.
(3) The notice shall also inform the applicant or licensee that if an application is denied or
a license is suspended pursuant to this section, any funds paid by the applicant or licensee shall
not be refunded by the board. The Department of Child Support Services shall also develop a
form that the applicant shall use to request a review by the local child support agency. A copy of
this form shall be included with every notice sent pursuant to this subdivision.
(g) (1) Each local child support agency shall maintain review procedures consistent with
this section to allow an applicant to have the underlying arrearage and any relevant defenses
investigated, to provide an applicant information on the process of obtaining a modification of a
support order, or to provide an applicant assistance in the establishment of a payment schedule
on arrearages if the circumstances so warrant.
(2) It is the intent of the Legislature that a court or local child support agency, when
determining an appropriate payment schedule for arrearages, base its decision on the facts of the
particular case and the priority of payment of child support over other debts. The payment
schedule shall also recognize that certain expenses may be essential to enable an obligor to be
employed. Therefore, in reaching its decision, the court or the local child support agency shall
consider both of these goals in setting a payment schedule for arrearages.
(h) If the applicant wishes to challenge the submission of his or her name on the certified
list, the applicant shall make a timely written request for review to the local child support agency
who certified the applicant’s name. A request for review pursuant to this section shall be
resolved in the same manner and timeframe provided for resolution of a complaint pursuant to
Section 17800. The local child support agency shall immediately send a release to the
appropriate board and the applicant, if any of the following conditions are met:
(1) The applicant is found to be in compliance or negotiates an agreement with the local
child support agency for a payment schedule on arrearages or reimbursement.
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(2) The applicant has submitted a request for review, but the local child support agency
will be unable to complete the review and send notice of its findings to the applicant within the
time specified in Section 17800.
(3) The applicant has filed and served a request for judicial review pursuant to this
section, but a resolution of that review will not be made within 150 days of the date of service of
notice pursuant to subdivision (f). This paragraph applies only if the delay in completing the
judicial review process is not the result of the applicant’s failure to act in a reasonable, timely,
and diligent manner upon receiving the local child support agency’s notice of findings.
(4) The applicant has obtained a judicial finding of compliance as defined in this section.
(i) An applicant is required to act with diligence in responding to notices from the board
and the local child support agency with the recognition that the temporary license will lapse or
the license suspension will go into effect after 150 days and that the local child support agency
and, where appropriate, the court must have time to act within that period. An applicant’s delay
in acting, without good cause, which directly results in the inability of the local child support
agency to complete a review of the applicant’s request or the court to hear the request
for judicial review within the 150-day period shall not constitute the diligence required under this
section which would justify the issuance of a release.
(j) Except as otherwise provided in this section, the local child support agency shall not
issue a release if the applicant is not in compliance with the judgment or order for support. The
local child support agency shall notify the applicant in writing that the applicant may, by filing
an order to show cause or notice of motion, request any or all of the following:
(1) Judicial review of the local child support agency’s decision not to issue a release.
(2) A judicial determination of compliance.
(3) A modification of the support judgment or order.
The notice shall also contain the name and address of the court in which the applicant shall file
the order to show cause or notice of motion and inform the applicant that his or her name shall
remain on the certified list if the applicant does not timely request judicial review. The applicant
shall comply with all statutes and rules of court regarding orders to show cause and notices of
motion. This section shall not be deemed to limit an applicant from filing an order to show cause
or notice of motion to modify a support judgment or order or to fix a payment schedule on
arrearages accruing under a support judgment or order or to obtain a court finding of compliance
with a judgment or order for support.
(k) The request for judicial review of the local child support agency’s decision shall state
the grounds for which review is requested and judicial review shall be limited to those stated
grounds. The court shall hold an evidentiary hearing within 20 calendar days of the filing of the
request for review. Judicial review of the local child support agency’s decision shall be limited to
a determination of each of the following issues:
(1) Whether there is a support judgment, order, or payment schedule on arrearages or
reimbursement.
(2) Whether the petitioner is the obligor covered by the support judgment or order.
(3) Whether the support obligor is or is not in compliance with the judgment or order of
support.
(4) (A) The extent to which the needs of the obligor, taking into account the obligor’s
payment history and the current circumstances of both the obligor and the obligee, warrant a
conditional release as described in this subdivision.
(B) The request for judicial review shall be served by the applicant upon the local child
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support agency that submitted the applicant’s name on the certified list within seven calendar
days of the filing of the petition. The court has the authority to uphold the action, unconditionally
release the license, or conditionally release the license.
(C) If the judicial review results in a finding by the court that the obligor is in compliance
with the judgment or order for support, the local child support agency shall immediately send a
release in accordance with subdivision
(l) to the appropriate board and the applicant. If the judicial review results in a finding by
the court that the needs of the obligor warrant a conditional release, the court shall make findings
of fact stating the basis for the release and the payment necessary to satisfy the unrestricted
issuance or renewal of the license without prejudice to a later judicial determination of the
amount of support arrearages, including interest, and shall specify payment terms, compliance
with which are necessary to allow the release to remain in effect.
(l) The department shall prescribe release forms for use by local child support agencies.
When the obligor is in compliance, the local child support agency shall mail to the applicant and
the appropriate board a release stating that the applicant is in compliance. The receipt of a release
shall serve to notify the applicant and the board that, for the purposes of this section, the
applicant is in compliance with the judgment or order for support. Any board that has received a
release from the local child support agency pursuant to this subdivision shall process the
release within five business days of its receipt. If the local child support agency determines
subsequent to the issuance of a release that the applicant is once again not in compliance with a
judgment or order for support, or with the terms of repayment as described in this subdivision,
the local child support agency may notify the board, the obligor, and the department in a format
prescribed by the department that the obligor is not in compliance. The department may, when it
is economically feasible for the department and the boards to develop an automated process for
complying with this subdivision, notify the boards in a manner prescribed by the department, that
the obligor is once again not in compliance. Upon receipt of this notice, the board shall
immediately notify the obligor on a form prescribed by the department that the obligor’s license
will be suspended on a specific date, and this date shall be no longer than 30 days from the date
the form is mailed. The obligor shall be further notified that the license will remain suspended
until a new release is issued in accordance with subdivision (h). Nothing in this section shall be
deemed to limit the obligor from seeking judicial review of suspension pursuant to the
procedures described in subdivision (k).
(m) The department may enter into interagency agreements with the state agencies that
have responsibility for the administration of boards necessary to implement this section, to the
extent that it is cost effective to implement this section. These agreements shall provide for the
receipt by the other state agencies and boards of federal funds to cover that portion of costs
allowable in federal law and regulation and incurred by the state agencies and boards in
implementing this section. Notwithstanding any other provision of law, revenue generated by a
board or state agency shall be used to fund the nonfederal share of costs incurred pursuant to this
section.
These agreements shall provide that boards shall reimburse the department for the
nonfederal share of costs incurred by the department in implementing this section. The boards
shall reimburse the department for the nonfederal share of costs incurred pursuant to this section
from moneys collected from applicants and licensees.
(n) Notwithstanding any other law, in order for the boards subject to this section to be
reimbursed for the costs incurred in administering its provisions, the boards may, with the
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approval of the appropriate department director, levy on all licensees and applicants a surcharge
on any fee or fees collected pursuant to law, or, alternatively, with the approval of the
appropriate department director, levy on the applicants or licensees named on a certified list or
supplemental list, a special fee.
(o) The process described in subdivision (h) shall constitute the sole administrative
remedy for contesting the issuance of a temporary license or the denial or suspension of a license
under this section. The procedures specified in the administrative adjudication provisions of the
Administrative Procedure Act (Chapter 4.5 (commencing with Section 11400) and Chapter 5
(commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code)
shall not apply to the denial, suspension, or failure to issue or renew a license or the issuance of a
temporary license pursuant to this section.
(p) In furtherance of the public policy of increasing child support enforcement and
collections, on or before November 1, 1995, the State Department of Social Services shall make
a report to the Legislature and the Governor based on data collected by the boards and the district
attorneys in a format prescribed by the State Department of Social Services. The report shall
contain all of the following:
(1) The number of delinquent obligors certified by district attorneys under this section.
(2) The number of support obligors who also were applicants or licensees subject to this
section.
(3) The number of new licenses and renewals that were delayed, temporary licenses
issued, and licenses suspended subject to this section and the number of new licenses and
renewals granted and licenses reinstated following board receipt of releases as provided by
subdivision (h) by May 1, 1995.
(4) The costs incurred in the implementation and enforcement of this section.
(q) Any board receiving an inquiry as to the licensed status of an applicant or licensee
who has had a license denied or suspended under this section or has been granted a temporary
license under this section shall respond only that the license was denied or suspended or the
temporary license was issued pursuant to this section. Information collected pursuant to this
section by any state agency, board, or department shall be subject to the Information Practices
Act of 1977 (Chapter 1 (commencing with Section 1798) of Title 1.8 of Part 4 of Division 3
of the Civil Code).
(r) Any rules and regulations issued pursuant to this section by any state agency, board,
or department may be adopted as emergency regulations in accordance with the rulemaking
provisions of the Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340)
of Part 1 of Division 3 of Title 2 of the Government Code). The adoption of these regulations
shall be deemed an emergency and necessary for the immediate preservation of the public peace,
health, and safety, or general welfare. The regulations shall become effective immediately
upon filing with the Secretary of State.
(s) The department and boards, as appropriate, shall adopt regulations necessary to
implement this section.
(t) The Judicial Council shall develop the forms necessary to implement this section,
except as provided in subdivisions (f) and (l).
(u) The release or other use of information received by a board pursuant to this section,
except as authorized by this section, is punishable as a misdemeanor.
(v) The State Board of Equalization shall enter into interagency agreements with the
department and the Franchise Tax Board that will require the department and the Franchise Tax
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Board to maximize the use of information collected by the State Board of Equalization, for child
support enforcement purposes, to the extent it is cost effective and permitted by the Revenue and
Taxation Code.
(w) (1) The suspension or revocation of any driver’s license, including a commercial
driver’s license, under this section shall not subject the licensee to vehicle impoundment
pursuant to Section 14602.6 of the Vehicle Code.
(2) Notwithstanding any other law, the suspension or revocation of any driver’s license,
including a commercial driver’s license, under this section shall not subject the licensee to
increased costs for vehicle liability insurance.
(x) If any provision of this section or the application thereof to any person or
circumstance is held invalid, that invalidity shall not affect other provisions or applications of
this section which can be given effect without the invalid provision or application, and to this
end the provisions of this section are severable.
(y) All rights to administrative and judicial review afforded by this section to an applicant
shall also be afforded to a licensee.
(Proposed new language underlined, language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS
The Problem: In order to be able to pay child support, a parent who is obligated to pay support
needs to have a valid driver’s license so that he or she can travel to and from work. In many
instances he or she actually drives a motor vehicle in connection with his or her work, such as a
bus driver, service technician and many other occupations. Moreover, if the obligor parent has a
business, occupational or professional license such license must be valid in order for such parent
to work. Under the current statutory scheme, all such licenses are subject to suspension for nonpayment of child support.
Family Code section 17520’s approach to the collection of support arrearages is not really
effective. For example, according to “Examining Child Support Arrears in California: The
Collectibility Study” (March 2003), only $3.8 billion, or 26% of the $14.4 billion owed, would
be collected over 10 years. The report concluded that most arrears were owed by individuals
who owed more than $20,000, and who had relatively low incomes. Suspending the obligor
parent’s driver’s license and business, occupation and professional license actually exacerbates
the problem because such parent can no longer work.
The Solution: This resolution would repeal Family Code section 17520, to allow suspensions of
a driver’s licenses, professional licenses, and recreational licenses, for failure to pay child
support. Family Code section 17520 is harmful because in order to be able to pay child support,
non-custodial parents must be able to travel to and from work, and they must also be able to
practice their business, occupation or profession.
Further, Family Code section 17520 license suspensions are not necessary because there are
several other mechanisms available to collect and enforce child support payments. For example,
07-02-2018 Page 9 of 11

a parent’s wages can be garnished (Family Code section 17500) and the government can levy
financial assets or personal property (Family Code section 17522). See also Family Code
sections 17500 – 17561, with numerous methods for “Collections and Enforcement.” Family
Code section 17520, to suspend driver’s licenses, professional licenses, and recreational licenses,
should be repealed because it hinders collection of child support payments.
IMPACT STATEMENT
42 U.S.C section 666(a)(16), which might affect the state's ability to receive certain federal grant
funding. In addition, it would affect Business & Professions Code section 490.5, that provides
for the suspension of business, occupational and professional licenses for failure to pay child
support.
CURRENT OR PRIOR RELATED LEGISLATION
Family Code section 17520, added by Stats 1999 c. 478 (AB 196); amended by SB 1159 (Lara,
2014), section 10.
42 U.S.C section 666(a)(16) added by Public Law No. 104-193 section 369 110 Stat. 2251 (Aug.
22, 1996) (amended 42 U.S.C. section 666(a) by adding subdivision (16)).
Vehicle Code sections 22651(h), 22651(p). [Towing of vehicle for suspended license.]
Vehicle Code section 14602.6(a)(1). [Impoundment of vehicle for suspended license.]
See National Federation of Independent Business v. Sebelius (132 S.Ct. 2566 (2011)), which
held that the Patient Protection and Affordable Care Act (commonly referred to as the ACA or
Obamacare) improperly coerced the States to expand Medicaid. The ACA's language was
classified as “coercive” because it effectively forced States to join the federal program by
conditioning the continued provision of Medicaid funds on States agreeing to materially alter
Medicaid eligibility to include all individuals who fell below 133% of the poverty line.
See CCBA Resolution 10-05-2017 (adopted), to not suspend driver’s licenses for habitual
truancy
See CCBA Resolution 10-06-2017 (adopted), to not suspend driver’s licenses for prostitution
See CCBA Resolution 10-07-2017 (adopted), to not suspend driver’s licenses for graffiti /
vandalism
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, P.O. Box 854, Novato,
CA 94948-0854, Catherinerucker@me.com, 415-246-6647.
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
FAMILY LAW SECTION - DISAPPROVE
This Resolution seeks to delete Family Code section 17520, which is an enforcement tool used
by DCSS in collecting support. FLEXCOM notes that there is an existing process to work out
arrangements with DCSS to avoid the suspension of the license. There is also an average of 3-5
months’ notice provided before such action is taken, to work with DCSS to avoid this action. In
addition, the impact of the loss of federal funding for the child support program and collection
efforts would be significant to California. This is a consequence FLEXCOM does not support.
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RESOLUTION 07-03-2018
DIGEST
Child Support: Repeal Suspension of Professional License for Non-Payment
Deletes Business and Professions Code section 490.5 to no longer allow the suspension of a
professional license due to non-payment of child support.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution deletes Business and Professions Code section 490.5 to no longer allow the
suspension of a professional license due to non-payment of child support. This resolution should
be disapproved because the repeal of this code section in its entirety would eliminate an effective
means of ensuring compliance with orders to pay child support.
Under Business and Professions Code section 494, prior to suspending an obligor’s license, the
obligor must be provided at least 15 days’ notice of the hearing on the petition for an interim
order and an opportunity to respond prior to an order for suspension being issued. While the
proponent correctly points out that there are other effective ways to enforce the collection of
child support, it is uncertain whether levying an obligor’s bank or retirement accounts without
notice (for which the obligor must then pay taxes and early withdrawal penalties), filing a lien
accruing 10% interest per year against the obligor’s real property without notice, or intercepting
tax returns without notice are better, less invasive alternatives than threatening an obligor with
the loss of a professional license. Further, the suspension of a professional license is permissive,
not mandatory, and often is not triggered until substantial arrears have accumulated and when
wage garnishment is not a viable option. Eliminating this code section entirely would eliminate
this effective incentive.
This resolution is related to Resolution 07-02-2018.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to delete Business and Professions Code section 490.5 to read as follows:
1
2
3

§ 490.5
A board may suspend a license pursuant to Section 17520 of the Family Code if a licensee is not
in compliance with a child support order or judgment.
(Proposed new language underlined, language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
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STATEMENT OF REASONS
The Problem: Since 1994 Family Code section 17520 and Business & Professions Code section
490.5 requires the suspension of a business, occupational or professional license of a parent who
is required to pay child support if the obligor parent falls in arrears in his or her support
obligation.
When the business, occupational or professional license of a child support obligor parent is
suspended for accruing a support arrearage it is much more difficult for that parent to earn the
very income he or she was deriving from his or her business, occupational or professional
license – which would enable that parent to pay his or her child support obligation. This is a
classic catch-22 situation wherein the leverage of enforcement by suspending a license is
counterproductive and causes further harm to the children by causing the obligor parent to fall
deeper and deeper in arrears.
The Solution: This resolution would repeal Business & Professions Code section 490.5, which
allows the suspension of business, occupational or professional licenses for failure to pay child
support. Section 490.5 should be repealed because in order to be able to pay child support, the
obligor parent with a business, occupational or professional license must be able to engage in his
or her business, occupation or profession. In addition, this type of enforcement is not necessary
because there are several other mechanisms to enforce the collection of child support. For
example, a parent’s wages can be garnished (Family Code section 17500) and financial assets or
personal property can be levied upon and seized. (Family Code section 17522; see also, Family
Code sections 17500 – 17561, with numerous programs for Collections and Enforcement.) Thus,
Business & Professions Code section 490.5 should be repealed in its entirety.
IMPACT STATEMENT
42 U.S.C. section 666(a)(16)
If implemented, this resolution might affect California’s federal grant funding from the “Child
Support Enforcement Program.”
CURRENT OR PRIOR RELATED LEGISLATION
Added by Stats. 1994, c. 906. (AB 923), section 1; Amended by Stats. 2018. C. 328 SB 1330,
section 3.
Family Code section 17520, added by Stats 1999 c. 478 (AB 196).
42 U.S.C. section 666(a)(16) added by Public Law No. 104-193 section 369 110 Stat. 2251
(Aug. 22, 1996) (amended 42 U.S.C. section 666(a) by adding subdivision (16)).

AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, P.O. Box 854, Novato,
CA 94948-0854, Catherinerucker@me.com, 415-246-6647.
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
FAMILY LAW SECTION - DISAPPROVE
This Resolution seeks to delete a very effective collection tool used by DCSS. In addition to the
general concerns expressed with regard to Resolution 07-02-18, we are also concerned that the
statistics used to support the proponent’s argument are 15 years old and totally out of date. We
believe the existing statute provides an effective tool, with notice and opportunity to resolve, in
collecting support, especially with self-employed licensed parents. FLEXCOM disapproves the
Resolution.
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RESOLUTION 07-04-2018
DIGEST
Marriage: Delete Provisions Allowing Minors to Marry
Deletes Family Code sections 302, 303 and 304 to prohibit individuals under the age of 18 from
marrying.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution deletes Family Code sections 302, 303 and 304 to prohibit individuals under the
age of 18 from marrying. This resolution should be disapproved because California already has
judicial protections for minors, and allowing persons under the age of 18 to marry can aid in
financial and social stability for young families.
Family Code sections 302, 303, and 304 currently permit minors to marry, provided that they
have the consent of the court, a parent or a legal guardian. By definition, minors lack the legal
capacity to make most significant legal decisions for themselves. (See e.g. Fam. Code, § 6701,
subd. (b) (providing that a minor does not have the capacity to enter into a contract relating to
real property).) Therefore, these statutes require a court order before a minor can marry, which is
a safeguard against abuse.
Allowing minors to marry with a court order can be beneficial and help provide social,
emotional, and financial support for minors. For example, when minors unexpectedly have
children, allowing them to marry provides a simple, legally binding family relationship which
makes healthcare, housing, and financial support easier to access, enforce, and navigate.
During the last legislative session, Sen. Bill 273 (Hill) was introduced and would have required
child protective services to review proposed marriages of minors. The bill is currently inactive.
This resolution is related to Resolution 07-05-2018.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to delete Family Code sections 302, 303, and 304 to read as follows:
1
2
3
4
5

§ 302
(a) An unmarried person under 18 years of age is capable of consenting to and
consummating marriage upon obtaining a court order granting permission to the underage person
or persons to marry.
(b) The court order and written consent of at least one of the parents or the guardian of
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6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

each underage person shall be filed with the clerk of the court, and a certified copy of the order
shall be presented to the county clerk at the time the marriage license is issued.
§ 303
If it appears to the satisfaction of the court by application of a minor that the minor
requires a written consent to marry and that the minor has no parent or has no parent capable of
consenting, the court may make an order consenting to the issuance of a marriage license and
granting permission to the minor to marry. The order shall be filed with the clerk of the court
and a certified copy of the order shall be presented to the county clerk at the time the marriage
license is issued.
§ 304
As part of the court order granting permission to marry under Section 302 or 303, the
court shall, if it considers it necessary, require the parties to the prospective marriage of a minor
to participate in premarital counseling concerning social, economic, and personal responsibilities
incident to marriage. The parties shall not be required, without their consent, to confer with
counselors provided by religious organizations of any denomination. In determining whether to
order the parties to participate in the premarital counseling, the court shall consider, among other
factors, the ability of the parties to pay for the counseling. The court may impose a reasonable
fee to cover the cost of any premarital counseling provided by the county or the court. The fees
shall be used exclusively to cover the cost of the counseling services authorized by this section.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: California law currently allows a minor to be married in the state of California
upon obtaining a court order and with written consent of at least one parent. However, these
sections endanger minors, who are still subject to their parents’ authority, and may not be
marrying out of their free will. By comparison, once an individual turns 18, she or he has the
legal power to withhold consent to marriage without suffering consequences from someone who
holds legal authority over them. Specifically, studies have shown that many of the minors who
marry are female and are compelled by a parent to enter into the marriage. The minor has not
truly consented to the marriage.
The Solution: This resolution would solve the problem by deleting the provisions allowing for
marriage of minors. This would help guarantee that minors are not forced into arranged
marriages not of their own true volition.
IMPACT STATEMENT
This would likely result in a cost savings to the courts who must currently process and grant
petitions for the marriage of a minor.
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CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Karen R. Frostom, Esq., Thorsnes,
Bartolotta, McGuire, LLP, 2550 Fifth Avenue, Eleventh Floor, San Diego, CA 92103; (619)
236-9363; frostrom@tbmlawyers.com.
RESPONSIBLE FLOOR DELEGATE: Karen Frostrom
______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
FAMILY LAW SECTION – APPROVE IN PRINCIPLE
FLEXCOM shares the concerns expressed in the Statement of Reasons by the proponent. We
agree that this is an effective and reasonable remedy for a growing problem.
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RESOLUTION 07-05-2018
DIGEST
Marriage: Restrict Age Range of Persons Allowed to Marry Minors
Amends Family Code section 302 to place a restriction on the exception allowing individuals
under the age of 18 to marry.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Family Code section 302 to place a restriction on the exception allowing
individuals under the age of 18 to marry. This resolution should be disapproved because
California already has judicial protections for minors and allowing persons under the age of 18 to
marry can aid in financial and social stability for young families.
Family Code sections 302, 303, and 304 currently permit minors to marry, provided that they
have the consent of the court, and a parent/legal guardian. By definition, minors lack the legal
capacity to make most significant legal decisions for themselves. (See e.g. Fam. Code, § 6701,
subd. (b) (providing that a minor does not have the capacity to enter into a contract relating to
real property).) However, these statutes require a court order before a minor can marry and there
is no indication that they do not provide adequate protections against the risk of forced marriages
in California.
Further, allowing minors to marry with a court order can help provide social, emotional, and
financial support to minors, particularly where teenagers unexpectedly have children. Marriage
establishes a legally binding family relationship which makes healthcare, housing, and financial
support easier to access, enforce, and navigate. While paternity proceedings already provide a
mechanism to provide care for a child, they do not provide for total familial care and benefits.
The modern trend appears to be heading towards restricting or abolishing laws authorizing
minors to marry (see e.g. Del. House Bill 337 [2018], raising the minimum age of marriage to 18
years old without exception; Va. Code, § 20-48, raising the minimum age to 16 with the consent
of a court, parent or guardian, or 18 years old without that consent). While this resolution follows
the legislative trend in other states, California has existing protections for minors.
During the last legislative session, Sen. Bill 273 (Hill) was introduced and would have required
child protective services to review proposed marriages of minors. The bill is currently inactive.
This resolution is related to Resolution 07-04-2018.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Family Code section 302 to read as follows:
1
2
3
4
5
6
7
8

§ 302
(a) An unmarried person under 18 years of age is capable of consenting to and
consummating marriage upon obtaining a court order granting permission to the underage person
or persons to marry, except that under no circumstances may a minor under the age of 16 be
granted consent to marry an adult over the age of 20.
(b) The court order and written consent of at least one of the parents or the guardian of
each underage person shall be filed with the clerk of the court, and a certified copy of the order
shall be presented to the county clerk at the time the marriage license is issued.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: California law currently allows a minor to be married in the state of California
upon obtaining a court order and with written consent of at least one parent. However, these
sections endanger minors, who are still subject to their parents’ authority, and may not be
marrying out of their free will. This amendment is intended to prevent the most dangerous
marriages of a very young girl to a much older man. Specifically, studies have shown that many
of the minors who marry are female and are compelled by a parent to enter into the marriage.
The minor has not truly consented to the marriage.
The Solution: This resolution would solve the problem by modifying the provisions allowing for
marriage of minors to prevent forced marriages between teenagers and much older adults. This
would help guarantee that minors are not forced into arranged marrages not of their own true
volition with much older adults.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Karen R. Frostrom, Esq., Thorsnes,
Bartolotta, McGuire, LLP, 2550 Fifth Avenue, Eleventh Floor, San Diego, CA 92103; (619)
236-9363; frostrom@tbmlawyers.com.
RESPONSIBLE FLOOR DELEGATE: Karen Frostrom
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______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
FAMILY LAW SECTION – DISAPPROVE
FLEXCOM does support the concerns expressed but does not agree that 07-05-18 is an effective
remedy. In fact, we feel that this proposed remedy could be too easily abused, providing
misleading reliance and diminished oversight where needed. We therefore disapprove.
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RESOLUTION 07-06-2018
DIGEST
Welfare & Institutions: Correction of Reference to Outdated Code Section
Amends Family Code section 6323 to update the citation to a code section that was repealed and
replaced.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Family Code section 6323 to update the citation to a code section that
was repealed and replaced. This resolution should be approved in principle because it removes
reference to a repealed statute that allowed the court to rely on a determination of paternity
through a district attorney proceeding.
Since Welfare and Institutions Code section 11350.1, referenced in Family Code section 6323,
has been repealed and replaced, the reference to that statute should be removed.
Family Code section 6323 provides a mechanism for the court to establish temporary custody
and visitation of a minor child based on who has established a parent-child relationship. The
statute provides the court with several factors to determine the parent-child relationship,
including a determination of paternity. Before it was repealed, Welfare and Institutions Code
section 11350.01 allowed a court to rely on a determination of paternity by a district attorney in a
court proceeding. Since the Legislature has instead given authority to the local Department of
Child Support Services to determine or establish paternity through Family Code section 17400,
the family court can now rely on a finding by the Department of Child Support Services to
determine or establish paternity, which the proposed resolution provides.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Family Code section 6323 to read as follows:
1
2
3
4
5
6
7
8
9

§ 6323
(a) Subject to Section 3064:
(1) The court may issue an ex parte order determining the temporary custody and
visitation of a minor child on the conditions the court determines to a party who has established a
parent and child relationship pursuant to paragraph (2). The parties shall inform the court if any
custody or visitation orders have already been issued in any other proceeding.
(2) (A) In making a determination of the best interests of the child and in order to limit
the child’s exposure to potential domestic violence and to ensure the safety of all family
members, if the party who has obtained the restraining order has established a parent and child
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relationship and the other party has not established that relationship, the court may award
temporary sole legal and physical custody to the party to whom the restraining order was issued
and may make an order of no visitation to the other party pending the establishment of a parent
and child relationship between the child and the other party.
(B) A party may establish a parent and child relationship for purposes of subparagraph
(A) only by offering proof of any of the following:
(i) The party gave birth to the child.
(ii) The child is conclusively presumed to be a child of the marriage between the parties,
pursuant to Section 7540, or the party has been determined by a court to be a parent of the child,
pursuant to Section 7541.
(iii) Legal adoption or pending legal adoption of the child by the party.
(iv) The party has signed a valid voluntary declaration of paternity, which has been in
effect more than 60 days prior to the issuance of the restraining order, and that declaration has
not been rescinded or set aside.
(v) A determination made by the juvenile court that there is a parent and child
relationship between the party offering the proof and the child.
(vi) A determination of paternity made in a proceeding to determine custody or visitation
in a case brought by the Department of Child Support Services district attorney pursuant to
Family Code section 17400 et seq. Section 11350.1 of the Welfare and Institutions Code.
(vii) The party has been determined to be the parent of the child through a proceeding
under the Uniform Parentage Act (Part 3 (commencing with Section 7600) of Division 12).
(viii) Both parties stipulate, in writing or on the record, for purposes of this proceeding,
that they are the parents of the child.
(b) (1) Except as provided in paragraph (2), the court shall not make a finding of
paternity in this proceeding, and any order issued pursuant to this section shall be without
prejudice in any other action brought to establish a parent and child relationship.
(2) The court may accept a stipulation of paternity by the parties and, if paternity is
uncontested, enter a judgment establishing paternity, subject to the set-aside provisions in
Section 7646.
(c) When making any order for custody or visitation pursuant to this section, the court’s
order shall specify the time, day, place, and manner of transfer of the child for custody or
visitation to limit the child’s exposure to potential domestic conflict or violence and to ensure the
safety of all family members. Where the court finds a party is staying in a place designated as a
shelter for victims of domestic violence or other confidential location, the court’s order for time,
day, place, and manner of transfer of the child for custody or visitation shall be designed to
prevent disclosure of the location of the shelter or other confidential location.
(d) When making an order for custody or visitation pursuant to this section, the court
shall consider whether the best interest of the child, based upon the circumstances of the case,
requires that any visitation or custody arrangement shall be limited to situations in which a third
person, specified by the court, is present, or whether visitation or custody shall be suspended or
denied.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of San Francisco
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STATEMENT OF REASONS
The Problem: Section 6323 of the Family Code presently cites to a section of the Welfare and
Institutions Code that has been repealed, and references the district attorney when the task of
child support collection is now assigned to the Department of Child Support Services
The Solution: Legislation to amend Section 6323 to update the citations.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Michelene Insalaco; Cory Hernandez; amily
Violence Appellate Project, c/o Sucherman Insalaco LLP, 101 Mission Street, Suite 1640, San
Francisco, CA 94102, (415) 357-5050, mi@sucherman-insalaco.com
RESPONSIBLE FLOOR DELEGATE: Michelene Insalaco
_____________________________________________________________________________________

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
FAMILY LAW SECTION – APPROVE IN PRINCIPLE
FLEXCOM approves the proposed amendments to correct references to citations and agencies,
reflecting current practice.
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RESOLUTION 07-07-2018
DIGEST
Domestic Violence: Attorney’s Fees for Restraining Orders
Amends Family Code section 6344 to allow a party to recover attorney’s fees for domestic
violence orders without a financial showing.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Family Code section 6344 to allow a party to recover attorney’s fees for
domestic violence orders without a financial showing. This resolution should be disapproved
because it dispenses with the requirement to consider the incomes, assets and liabilities of the
parties.
A domestic violence restraining order requires some relationship between the parties. Often, this
relationship is marital, co-habitual, or familial, which often means that the finances of the two
parties are intertwined. Currently, the court is required to consider the incomes, assets and
liabilities of the parties prior to making any order for attorney’s fees. This information allows the
court to issue an order that has some relation to the ability of a party to pay the fees ordered
without invading the community assets or creating a destructive financial situation.
The amendment, as written, essentially turns the payment of attorney’s fees to the prevailing
party into a type of sanction, but this approach overlooks two significant issues: sometimes the
“prevailing party” is not the victim of physical and/or emotional abuse, and this resolution could
have the unintended consequence of chilling a party’s willingness to seek a restraining order.
Without considering the incomes of the parties and their respective ability to pay attorney’s fees,
the court may be ordering excessive fees which may necessarily be drawn from the community
property assets of the parties if the losing party has no income or separate assets, which would
place the payor into financial peril.
The sanctions section of the Family Code (Fam. Code, § 271), requires the court to consider the
parties’ incomes, assets, and liabilities, so as not to order sanctions in an amount that creates an
unreasonable financial burden on the party against whom the sanction is imposed. While the
requirement for financial disclosures may slow the process of obtaining orders for attorney’s
fees, it is consistent with the requirement for obtaining child support or spousal support when
such requests are made along with the request for a restraining order. The amendment dispenses
with this protection and forces the court to make this decision blind, and as such, may create
more problems than it is trying to solve.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommend that legislation be
sponsored to amend Family Code section 6344 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14

§ 6344
(a) After notice and a hearing, the court may issue an order for the payment of attorney's
fees and costs of the prevailing party.
(b) In any action in which the petitioner is the prevailing party and cannot afford to pay
for the attorney's fees and costs, the court shall, if appropriate based on the parties' respective
abilities to pay, order that the respondent pay petitioner's attorney's fees and costs for
commencing and maintaining the proceeding. Whether the respondent shall be ordered to pay
attorney's fees and costs for the prevailing petitioner, and what amount shall be paid, shall be
determined based upon (1) the respective incomes and needs of the parties, and (2) any factors
affecting the parties' respective abilities to pay.
(c) Notwithstanding subsection (b), attorney fees and costs to the prevailing party may be
ordered without the showing of need, ability to pay, or the respective incomes of the parties,
where the relief sought is solely a domestic violence protective order and the Court only ruled on
that requested relief.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Sacramento County Bar Association
STATEMENT OF REASONS
The Problem: Domestic violence (DV) victims need attorney representation at DV court
proceedings, but courts require an evaluation of the respondent’s ability to pay and the parties’
respective incomes when a DV petitioner requests attorney’s fees. This is not required of an elder
abuse or civil harassment petitioner. When requesting reimbursement of attorney fees on a DV
restraining order (form DV-100, item 20), the petitioner must submit a four-page FL-150 form,
which details the victim’s income and expenses. This requires the victim to reveal to their abuser
the details of their income and expenses. The submission of that form also causes a delay, if the
court will not accept the restraining order request until the FL-150 is submitted. Then at the DV
hearing, the court evaluates (1) the respective incomes and needs of the parties, and (2) any
factors affecting the parties' respective abilities to pay, as per Family Code (FC) §6344.
The Solution: To remove the requirement to base a request for attorney fees on the parties'
respective abilities to pay. FC § 6344 (a) allows the court to issue an order for the payment of
attorney's fees and costs of the prevailing party. If the ability to pay is not a factor in determining
reimbursement for attorney fees in elder abuse (WIC §15657.03(t) or civil harassment restraining
orders (CCP §527.6(s)), then it shouldn’t be a factor in domestic violence restraining order
requests. This proposed change will provide access to justice for victims of domestic violence by
charging the respondent for the victim’s attorney fees. This proposed change will also lessen the
burden placed on courts because of the requirement of the FL-150 form that must accompany the
domestic violence restraining order request. This proposed resolution provides for consistent
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guidelines in determining attorney fees in domestic violence, elder abuse, and civil harassment
restraining order cases.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND PERMANENT CONTACT: Maria Palazzolo, P.O. Box 43, Sacramento, CA
95812, Phone: 916-960-8840.
RESPONSIBLE FLOOR DELEGATE: Maria Palazzolo
______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
FAMILY LAW SECTION – APPROVE IN PRINCIPLE
FLEXCOM approves the amendment of Family Code section 6344 and the effort to make this
code section consistent with statutes for Elder Abuse and Civil Harassment cases in the award of
attorney’s fees to prevailing parties without a showing of need/ability to pay.
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RESOLUTION 07-08-2018
DIGEST
Domestic Violence Pleadings: Allegations Deemed a Privileged Publication
Amends Civil Code section 47 to clarify that pleadings filed under a domestic violence case in a
marital dissolution proceeding are protected as a privileged publication.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Civil Code section 47 to clarify that pleadings filed under a domestic
violence case in a marital dissolution proceeding are protected as a privileged publication. This
resolution should be disapproved because it would impose more restrictive standards to actions
filed under the Domestic Violence Prevention Action than what is currently applied.
Currently, statements made in any judicial proceeding, with few exceptions, are privileged
communications. Civil Code section 47 clarifies that in an action for a marital dissolution, a
more restrictive standard is applied. Under section 47, a statement made in a marital dissolution
action against a person who is not a party to the action is only privileged if the statement is made
in a verified pleading, is made without malice, and the accuser has reasonable or probable cause
to believe the truth of the allegation.
The resolution attempts to avoid applying these restrictions to actions brought under the
Domestic Violence Prevention Action (“DVPA”), which include restraining orders but can also
include child custody, property, and support actions, even if the DVPA action is filed separately
from the marital dissolution action. It is unclear whether this amendment is necessary and how a
DVPA action’s privileges would be maintained if the DVPA action was to be consolidated with
the dissolution action, especially considering the overlap of issues in both actions.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 47 to read as follows:
1
2
3
4
5
6
7
8

§ 47
A privileged publication or broadcast is one made:
(a) In the proper discharge of an official duty.
(b) In any (1) legislative proceeding, (2) judicial proceeding, (3) in any other official
proceeding authorized by law, or (4) in the initiation or course of any other proceeding
authorized by law and reviewable pursuant to Chapter 2 (commencing with Section 1084) of
Title 1 of Part 3 of the Code of Civil Procedure, except as follows:
(1) An allegation or averment contained in any pleading or affidavit filed in an action for
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marital dissolution or legal separation, but not including in an action brought under the Domestic
Violence Prevention Act (“DVPA”) even if the DVPA matter is brought within a marital
dissolution action, made of or concerning a person by or against whom no affirmative relief is
prayed in the action shall not be a privileged publication or broadcast as to the person making the
allegation or averment within the meaning of this section unless the pleading is verified or
affidavit sworn to, and is made without malice, by one having reasonable and probable cause for
believing the truth of the allegation or averment and unless the allegation or averment is material
and relevant to the issues in the action.
(2) This subdivision does not make privileged any communication made in furtherance of
an act of intentional destruction or alteration of physical evidence undertaken for the purpose of
depriving a party to litigation of the use of that evidence, whether or not the content of the
communication is the subject of a subsequent publication or broadcast which is privileged
pursuant to this section. As used in this paragraph, “physical evidence” means evidence specified
in Section 250 of the Evidence Code or evidence that is property of any type specified in Chapter
14 (commencing with Section 2031.010) of Title 4 of Part 4 of the Code of Civil Procedure.
(3) This subdivision does not make privileged any communication made in a judicial
proceeding knowingly concealing the existence of an insurance policy or policies.
(4) A recorded lis pendens is not a privileged publication unless it identifies an action
previously filed with a court of competent jurisdiction which affects the title or right of
possession of real property, as authorized or required by law.
(c) In a communication, without malice, to a person interested therein, (1) by one who is
also interested, or (2) by one who stands in such a relation to the person interested as to afford a
reasonable ground for supposing the motive for the communication to be innocent, or (3) who is
requested by the person interested to give the information. This subdivision applies to and
includes a communication concerning the job performance or qualifications of an applicant for
employment, based upon credible evidence, made without malice, by a current or former
employer of the applicant to, and upon request of, one whom the employer reasonably believes is
a prospective employer of the applicant. This subdivision authorizes a current or former
employer, or the employer’s agent, to answer whether or not the employer would rehire a current
or former employee. This subdivision shall not apply to a communication concerning the speech
or activities of an applicant for employment if the speech or activities are constitutionally
protected, or otherwise protected by Section 527.3 of the Code of Civil Procedure or any other
provision of law.
(d) (1) By a fair and true report in, or a communication to, a public journal, of (A) a
judicial, (B) legislative, or (C) other public official proceeding, or (D) of anything said in the
course thereof, or (E) of a verified charge or complaint made by any person to a public official,
upon which complaint a warrant has been issued.
(2) Nothing in paragraph (1) shall make privileged any communication to a public journal
that does any of the following:
(A) Violates Rule 5-120 of the State Bar Rules of Professional Conduct.
(B) Breaches a court order.
(C) Violates any requirement of confidentiality imposed by law.
(e) By a fair and true report of (1) the proceedings of a public meeting, if the meeting was
lawfully convened for a lawful purpose and open to the public, or (2) the publication of the
matter complained of was for the public benefit.
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(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
The Problem: Civil Code section 47 creates a privilege for communications in the course of a
judicial proceeding. This privilege is important and designed to avoid any chilling effect on a
party’s constitutional right of free speech, and ability to pursue meritorious legal claims.
(Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1055–1056; Healthsmart Pacific, Inc. v. Kabateck
(2016) 7 Cal.App.5th 416, 426-427.) In 1927, in connection with the “fault” divorce laws, the
“divorce proviso” was added to section 47. This provides that statements about third parties in
divorce filings are not privileged unless they meet certain conditions (stated under oath; without
malice; on reasonable grounds).
A victim of domestic violence who is not married to the abuser seeks a restraining order by filing
an application under the Domestic Violence Prevention Act (“DVPA”). There is no question
that the divorce proviso does not apply to such cases. However, a married victim often files a
DVPA application within a pending marital dissolution case. At least one trial court has held
that the divorce proviso applies in such actions, because the pleadings are in fact filed in a
marital action. This places the victim at risk of a retaliatory defamation suit. This distinction is
clearly inequitable. If there is any arena where a chilling effect should be avoided, it is in the
area of domestic violence. And it arguably violates notions of equal protection to treat domestic
violence victims differently on the basis of their marital status. (In fact the entire divorce proviso
is arguably outdated and unnecessary, but this may be addressed in a subsequent resolution.)
The Solution: Legislation to amended Section 47 to specify that the divorce proviso does not
apply to any DVPA matter, whether brought within a marital case or not, will remedy this
problem.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Michelene Insalaco and Family Violence
Appellate Project, c/o Sucherman Insalaco LLP, 101 Mission Street, Suite 1640, San Francisco,
CA 94102, (415) 357-5050, mi@sucherman-insalaco.com
RESPONSIBLE FLOOR DELEGATE: Michelene Insalaco
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______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
FAMILY LAW SECTION – APPROVE IN PRINCIPLE
FLEXCOM approves the Resolution to amend Civil Code section 47 based on the concerns
expressed by the proponent in the Statement of Reasons.
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RESOLUTION 07-09-2018
DIGEST
Visitation: Rights for Great-Grandparents Following Death of a Parent
Amends Family Code section 3102 to expand visitation rights to great-grandparents of a child
following the death of a parent.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Family Code section 3102 to provide great-grandparents with rights to
visit their great-grandchildren that equal grandparents’ visitation rights. This resolution should
be disapproved because great-grandparents already have visitation rights with their greatgrandchildren.
Section 3102 subdivision (a) provides that grandparents of the deceased parent may be granted
reasonable visitation with the child of the deceased parent. The relationship between
grandparents of the deceased parent and the child of the deceased parent is that of greatgrandparent and great-grandchild. Therefore, great-grandparents already have the right to be
granted reasonable visitation with their great-grandchild. If great-grandparents were added to
section 3102 subdivision (a), this would actually include great-great-grandparents of the child,
which seems to go too far.
This resolution is related to Resolution 07-10-2018.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Family Code section 3102 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12

§ 3102
(a) If either parent of an unemancipated minor child is deceased, the
children, siblings, parents, grandparents and great-grandparents of the deceased parent may be
granted reasonable visitation with the child during the child's minority upon a finding that the
visitation would be in the best interest of the minor child.
(b) In granting visitation pursuant to this section to a person other than a grandparent or
great-grandparent of the child, the court shall consider the amount of personal contact between
the person and the child before the application for the visitation order.
(c) This section does not apply if the child has been adopted by a person other than a
stepparent grandparent or great-grandparent of the child. Any visitation rights granted pursuant
to this section before the adoption of the child automatically terminate if the child is adopted by a
person other than a stepparent grandparent or great-grandparent of the child.
07-09-2018 Page 1 of 2

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Contra Costa County Bar Association
STATEMENT OF REASONS
The Problem: Existing law provides that when the parent of an unemancipated minor dies, the
minor’s children, siblings, parents, and grandparents can be awarded reasonable visitation. The
code as drafted eliminates the ability for great-grandparents to seek the same visitation.
Under current law, great-grandparents do not have grounds in the Family Code to seek visitation
with their great-grandbabies should one of the parents die. The family structures and dynamics
are ever changing, and it is not uncommon for grandparents, and even great-grandparents to raise
their grandchildren and great-grandchildren.
In fact, in 2014 in the case of Finberg v. Manset, the judge found for the parents, saying that the
law unfairly discriminates between natural parents and adoptive parents. On appeal, however, the
court found that the law is constitutional, noting that children who have been through family
upheavals may need the stability of continuing relationships with grandparents. This same logic
can easily apply to great-grandparents as well.
The Solution: This resolution would add great-grandparents to the code, and allow greatgrandparents to seek visitation with their great-grandchildren should a parent die.
IMPACT STATEMENT
This resolution is related to Family Code Section 3103.
CURRENT OR PRIOR RELATED LEGISLATION
None know.
AUTHOR AND/OR PERMANENT CONTACT: Lisa J. Mendes, Mendes Weed, PC, 1655 N.
Main Street, Suite 240, Walnut Creek, CA 94596, Phone: (925) 979-5568.
lisa@mendeslawca.com
RESPONSIBLE FLOOR DELEGATE: Lisa J. Mendes
______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
FAMILY LAW SECTION – APPROVE IN PRINCIPLE
FLEXCOM approves this Resolution and agrees with the proponents that such an amendment to
Family Code section 3102 is logical and timely.
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RESOLUTION 07-10-2018
DIGEST
Visitation: Rights for Great-Grandparents in Actions Involving Divorce and Child Custody
Amends Family Code section 3103 to give great-grandparents the same visitation rights as
grandparents in actions involving marital dissolution, annulment, separation, and child custody.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Family Code section 3103 to give great-grandparents the same visitation
rights as grandparents in actions involving marital dissolution, annulment, separation, and child
custody. This resolution should be disapproved because it would allow great-grandparents to
assert visitation rights over the objections of both parents and when child custody is not disputed.
Under section 3103, grandparents are permitted to obtain court-ordered visitation with a minor
child whose parents are involved in proceedings for dissolution of marriage, physical and/or
legal custody, or protective orders for domestic violence over the objection of either one or both
parents. In order for the court to grant visitation under section 3103, the court must determine
that there was a preexisting relationship between the grandparent and the minor child and the
visits are in the best interests of the minor child.
Unlike a parent, a grandparent who is neither parent nor guardian bears no legal responsibility
for a child’s well-being and may influence the child in a way that is contrary to both parents’
wishes. There is no justification to give standing to an even more distant relation, and absent a
finding of parental neglect, abuse, or abandonment in a case where child custody is disputed,
courts should not be in the business of allowing great-grandparents to assert visitation rights
against parents who are seeking to divorce, but are otherwise in agreement. Whatever benefits
may be achieved by court-ordered great-grandparent visitation for the minor child, it is
counterbalanced by the toxic effect that litigation can have on the relationship between the greatgrandparent and the parents, the parents and the child, and the great-grandparent and the child.
Furthermore, the resolution would extend standing to potentially eight additional persons to sue
for visitation in a marital dissolution action that does not involve them.
This resolution is related to Resolution 07-10-2018.
TEXT OF RESOLUTION
RESOLVED that the Conference of Delegates of California Bar Association recommends that
legislation be sponsored to amend Family Code section 3103 to read as follows:
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§ 3103
(a) Notwithstanding any other provision of law, in a proceeding described in Section
3021, the court may grant reasonable visitation to a grandparent or great-grandparent of a minor
child of a party to the proceeding if the court determines that visitation by the grandparent or
great-grandparent is in the best interest of the child.
(b) If a protective order as defined in Section 6218 has been directed to the grandparent
or great-grandparent during the pendency of the proceeding, the court shall consider whether the
best interest of the child requires that visitation by the grandparent or great-grandparent be
denied.
(c) The petitioner shall give notice of the petition to each of the parents of the child, any
stepparent, and any person who has physical custody of the child, by certified mail, return receipt
requested, postage prepaid, to the person's last known address, or to the attorneys of record of the
parties to the proceeding.
(d) There is a rebuttable presumption affecting the burden of proof that the visitation of a
grandparent or great-grandparent is not in the best interest of a minor child if the child's parents
agree that the grandparent or great-grandparent should not be granted visitation rights.
(e) Visitation rights may not be ordered under this section if that would conflict with a
right of custody or visitation of a birth parent who is not a party to the proceeding.
(f) Visitation ordered pursuant to this section shall not create a basis for or against a
change of residence of the child but shall be one of the factors for the court to consider in
ordering a change of residence.
(g) When a court orders grandparental or great-grandparental visitation pursuant to this
section, the court in its discretion may, based upon the relevant circumstances of the case:
(1) Allocate the percentage of grandparental or great-grandparental visitation between the
parents for purposes of the calculation of child support pursuant to the statewide uniform
guideline (Article 2 (commencing with Section 4050) of Chapter 2 of Part 2 of Division 9).
(2) Notwithstanding Sections 3930 and 3951, order a parent or grandparent or great-grandparent
to pay to the other, an amount for the support of the child or grandchild or great-grandchild. For
purposes of this paragraph, “support” means costs related to visitation such as any of the
following:
(A) Transportation.
(B) Provision of basic expenses for the child, or grandchild or great-grandchild, such as
medical expenses, day care costs, and other necessities.
(h) As used in this section, “birth parent” means “birth parent” as defined in Section
8512.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Contra Costa County Bar Association
STATEMENT OF REASONS
The Problem: Existing law provides that the Court may only grant reasonable visitation to
grandparents failing to consider the potential need for great-grandparents to be afforded the same
right. The code as drafted eliminates the ability for great-grandparents to seek the same
visitation.
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Under current law, great-grandparents do not have grounds in the Family Code to seek visitation
with their great-grandchildren. The family structures and dynamics are ever changing, and it is
not uncommon for grandparents, and even great-grandparents to raise their grandchildren and
great-grandchildren.
In fact, in 2014 in the case of Finberg v. Manset, the judge found for the parents, saying that the
law unfairly discriminates between natural parents and adoptive parents. On appeal, however, the
court found that the law is constitutional, noting that children who have been through family
upheavals may need the stability of continuing relationships with grandparents. This same logic
can easily apply to great-grandparents as well.
The Solution: This resolution would add great-grandparents to the code, and allow greatgrandparents to seek visitation with their great-grandchildren.
IMPACT STATEMENT
This resolution is related to Family Code Section 3102.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Lisa J. Mendes, Mendes Weed, PC, 1655 N.
Main Street, Suite 240, Walnut Creek, CA 94596, Phone: (925) 979-5568.
lisa@mendeslawca.com
RESPONSIBLE FLOOR DELEGATE: Lisa J. Mendes
______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
FAMILY LAW SECTION – APPROVE IN PRINCIPLE
FLEXCOM approves this Resolution to amend Family Code section 3103 for the reasons noted
in Resolution 07-09-18 and the proponent’s Statement of Reasons.
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RESOLUTION 07-11-2018
DIGEST
Family Support: Gender-Neutral Calculation Software
Amends Family Code section 3830 to require that any software used in determining child or
spousal support obligations must be formatted to avoid gender-specific pronouns.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Family Code section 3830 to require that any software used in
determining child or spousal support obligations must be formatted to avoid gender-specific
pronouns. This resolution should be disapproved because currently the most commonly used
software programs in family court already allow for gender-neutral references.
Without question, there is a large and still growing population of same-sex couples who rear
children, as well as parents, who do not adhere to a gender binary. While it is true that
DissoMaster—the de rigueur software program commonly used in family law court to determine
the appropriate amount of child and spousal support obligations—has a default binary gendered
vernacular (female-male, mother-father, wife-husband), the existing program can easily be
customized to identify the parties with a name or description that clearly and appropriately
conforms with their identity. The program is very capable of being set-up by gender-neutral
designations (e.g., Parent 1, Parent 2) to accommodate clear and unambiguous references for
genderqueer, non-binary gender, and same-sex couples and parents, or even “traditional”
parental assignments, without gender-specific pronouns which may create confusion or be
inaccurate. Consequently, the courts and attorneys already have the flexibility to ensure that the
parties are accurately identified when determining the appropriate amount of child or spousal
support.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Family Code section 3830 to read as follows:
1
2
3
4
5
6
7

§ 3830
(a) On and after January 1, 1994, no court shall use any computer software to assist in
determining the appropriate amount of child support or spousal support obligations, unless the
software conforms to rules of court adopted by the Judicial Council prescribing standards for the
software, which shall ensure that it performs in a manner consistent with the applicable statutes
and rules of court for determination of child support or spousal support, and is formatted to avoid
gender-specific pronouns.
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(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bay Area Lawyers for Individual Freedom
STATEMENT OF REASONS
The Problem: While the Department of Child Support Services (DCSS) child support calculator
uses gender-neutral pronouns (“Parent 1” and “Parent 2”), the widely used computer software
program called DissoMaster Program uses gendered pronouns (“Father” and “Mother”). This is
problematic because many family law litigants do not adhere to a gender binary, or are same-sex
families without a mother-father binary.
Many family law practitioners have to explain to same-sex parents how/why their support
obligation/right is categorizing them by gender delineations that are not only inaccurate, but also
irrelevant to statutory support duties. Many litigants take offense to being labeled “father” when
there are two mothers involved, or vice versa. Many litigants take offense to being labeled
“Wife” when they are in fact a male receiving spousal support in a same-sex matter.
This is further problematic when it concerns families who have had to combat abuse based on
gender expression and identity. The Dissomaster Program is perceived as an extension of the
court/law. It is the program used by judges and is available on court computers in family courts
throughout California. For many litigants, this mislabeling is a perpetuation of discrimination
and abuse.
This problem is not isolated to a small minority. According to a 2008 report by the Williamson
Institute (UCLA School of Law), there are 109,000 same-sex couples living in California; nearly
25% of these couples are raising more than 52,000 children. At various times, same-sex
marriage has been legal in California since 2008. Many of these people are likely to confront the
legal issues of child and/or spousal support. The current Dissomaster Program fails their needs
by using gendered pronouns.
While the Dissomaster Program allows attorneys (or those using the program) to re-name
“Mother” and “Father” by actual names or other titles (such as “Parent 1” or “Parent 2,” the
parties’ actual names are typically not used in support orders (Findings and Order After Hearing,
or Judgments); instead orders commonly use “Petitioner” or “Respondent.” Additionally,
support orders often require the parties attach Dissomaster Calculation Reports. As such, the
Dissomaster identity label should correctly correspond. In running Dissomaster calculations, the
program opens up with “Mother”/”Father” defaults which still need to be manually altered, often
times in the presence of clients who witness the systematic gendered mislabeling.
Litigants should not have to manually un-gender the default. The default should be inclusive of
gender non-binary parties, and same-sex litigants.
The proposed amended would also be in line with 2017’s Senate Bill 179, which allows
Californians the option of gender non-binary identification on state identification documents.
The current support calculation software defaults to gender binaries.
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The Solution: This resolution simply amends California’s Family Code Section 3830(a) so as to
make it a non-discriminatory and inclusive, allowing greater applicability to same-sex and
gender non-conforming litigants resolving the issues of child and/or spousal support. For clarity,
this resolution does not call for any algorithmic changes, or any re-evaluation of how/when
support is ordered.
IMPACT STATEMENT
The resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT AND PRIOR LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Stan Sarkisov, Levine family Law Group
5801 Christie Avenue Suite 387, Emeryville, CA 94608; sarkisovstan@gmail.com
RESPONSIBLE FLOOR DELEGATE: Stan Sarkisov
______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
FAMILY LAW SECTION - DISAPPROVE
FLEXCOM understands the general concerns and respects the desire for gender neutral
language. However, we do not believe an amendment to Family Code section 3830 is necessary.
The DCSS calculator, as noted, is already gender neutral. The Disso Master program targeted
here can also be made gender neutral very easily by anyone who uses the program. The gender
aspect of the program is too easily adjusted in our opinion to warrant such a legislative remedy.
We therefore disapprove.
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RESOLUTION 07-12-2018
DIGEST
Premarital Agreements: Commencement of Seven-Day Waiting Period
Amends Family Code section 1615 to clarify that when a party is not represented by counsel the
required seven-day waiting period runs from the date the final draft is provided.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE WITH RECOMMENDED AMENDMENTS
History:
No similar resolutions found.
Reasons:
This resolution amends Family Code section 1615 to clarify that when a party is not represented
by counsel the required seven-day waiting period runs from the date the final draft is provided.
This resolution should be approved in principle with recommended amendments because it
clarifies the application of the seven-day waiting period.
Family Code section 1615 establishes numerous requirements for a valid premarital agreement.
One of these requirements is a seven-day waiting period between the time a party against whom
enforcement is sought is “first presented with the agreement and advised to seek legal counsel
and the time that the agreement is signed.” A recent case, In re Marriage of Clarke and
Akel (2018) 19 Cal.App.5th 914, held that even if an unrepresented party drafted the first draft of
the premarital agreement at issue, the seven day waiting period still applied between the date of
receipt of the final draft of the premarital agreement and the date the agreement was signed. The
resolution attempts to clarify the code section to reflect this holding that the waiting period
applies to the final draft of the agreement rather than any earlier draft, and as written this
amendment appears to effect this change.
However, the resolution also appears to change the application of the waiting period only to
unrepresented parties against whom enforcement is sought, which is a fundamental change to the
current application of this code section. This fundamental change could be avoided by moving
the suggested language of “if unrepresented by legal counsel” to modify who is advised to seek
legal counsel rather than to modify the party against whom enforcement is sought, such that the
resolution would read as follows, “[t]he party against whom enforcement is sought, had not less
than seven calendar days between the time that the party was first presented with the final draft
of the agreement and advised to seek legal counsel, if unrepresented by legal counsel, and the
time that the agreement was signed.”
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Family Code section 1615 to read as follows:

07-12-2018 Page 1 of 4

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

§ 1615
(a) A premarital agreement is not enforceable if the party against whom enforcement is
sought proves either of the following:
(1) That party did not execute the agreement voluntarily.
(2) The agreement was unconscionable when it was executed and, before execution of the
agreement, all of the following applied to that party:
(A) That party was not provided a fair, reasonable, and full disclosure of the property or
financial obligations of the other party.
(B) That party did not voluntarily and expressly waive, in writing, any right to disclosure
of the property or financial obligations of the other party beyond the disclosure provided.
(C) That party did not have, or reasonably could not have had, an adequate knowledge of
the property or financial obligations of the other party.
(b) An issue of unconscionability of a premarital agreement shall be decided by the court
as a matter of law.
(c) For the purposes of subdivision (a), it shall be deemed that a premarital agreement
was not executed voluntarily unless the court finds in writing or on the record all of the
following:
(1) The party against whom enforcement is sought was represented by independent legal
counsel at the time of signing the agreement or, after being advised to seek independent legal
counsel, expressly waived, in a separate writing, representation by independent legal counsel.
(2) The party against whom enforcement is sought, if unrepresented by legal counsel, had
not less than seven calendar days between the time that party was first presented with the final
draft of the agreement and advised to seek independent legal counsel and the time that the
agreement was signed.
(3) The party against whom enforcement is sought, if unrepresented by legal counsel, was
fully informed of the terms and basic effect of the agreement as well as the rights and obligations
he or she was giving up by signing the agreement, and was proficient in the language in which
the explanation of the party’s rights was conducted and in which the agreement was written. The
explanation of the rights and obligations relinquished shall be memorialized in writing and
delivered to the party prior to signing the agreement. The unrepresented party shall, on or before
the signing of the premarital agreement, execute a document declaring that he or she received the
information required by this paragraph and indicating who provided that information.
(4) The agreement and the writings executed pursuant to paragraphs (1) and (3) were not
executed under duress, fraud, or undue influence, and the parties did not lack capacity to enter
into the agreement.
(5) Any other factors the court deems relevant.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
The Problem: Section 1615 provides that a premarital agreement is not enforceable if the party
against whom enforcement is sought was not represented by counsel and received the agreement
less than seven days before it was signed. Family law attorneys are not presently clear if the
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seven days runs from the presentation of the first draft of the agreement, or revised drafts.
Further, this section is ambiguous as to whether the seven day period applies to parties who have
attorneys (case law has determined that it does not).
The Solution: Legislation to amended Section 1615 to clarify its application.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Michelene Insalaco, c/o Sucherman Insalaco
LLP, 101 Mission Street, Suite 1640, San Francisco, CA 94102, (415) 357-5050,
mi@sucherman-insalaco.com
RESPONSIBLE FLOOR DELEGATE: Michelene Insalaco
______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
FAMILY LAW SECTION – APPROVE IN PRINCIPLE
FLEXCOM approves the clarification proposed here for Family Code section 1615 with regard
to the pre-signing time period. This clarification will provide clear guidance that is needed.
TRUSTS AND ESTATES SECTION
TEXCOM is supportive of the concept of clarifying changes to the law that will ensure that
unrepresented parties have adequate time to consider the contents of premarital agreements.
However, TEXCOM has questions about this resolution as drafted.
First, TEXCOM believes the proposed reference to a “final draft” is potentially ambiguous. If a
party is “first presented” with a “final draft” of an agreement to review, makes no changes after
reviewing, and is then “presented” with a “final agreement” to execute several days later, does
the “final draft” or the “final agreement” trigger the seven days? Consistent with the goals of
this resolution, it might be clearer if the statute referred to the “final agreement” instead of the
“final draft.” But even with that change, TEXCOM has questions regarding the document that
should be used to trigger the seven-day waiting period, as a matter of policy. Under existing
Family Code section 1615(c), it is deemed that a premarital agreement was not executed
voluntarily unless the court finds certain specific facts, including that:
(1) The party against whom enforcement is sought was represented by
independent legal counsel at the time of signing the agreement or, after being
advised to seek independent legal counsel, expressly waived, in a separate
writing, representation by independent legal counsel.
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(2) The party against whom enforcement is sought had not less than seven
calendar days between the time that party was first presented with the agreement
and advised to seek independent legal counsel and the time the agreement was
signed.
If an unrepresented party is “first presented” with an initial draft of an agreement, advised to
seek independent legal counsel, and expressly waives, in a separate writing, representation by
independent legal counsel, does the presentation of subsequent drafts trigger (1) a new obligation
to advise the unrepresented party to seek independent counsel; (2) a new requirement that
representation by independent legal counsel be expressly waived in a separate writing; and (3) a
new seven-day waiting period? Under the resolution, a minor and non-material change could
render the agreement unenforceable or initiate a new seven-day waiting period, even where the
unrepresented party has already expressly waived his or her right to seek independent legal
counsel (at least with respect to a prior draft of the agreement) and continues to discuss
subsequent drafts. Moreover, section 1615(c)(3) provides additional protections for the
unrepresented party, prior to signing the agreement, by also requiring the court to find that:
(3) The party against whom enforcement is sought, if unrepresented by legal
counsel, was fully informed of the terms and basic effect of the agreement as well
as the rights and obligations he or she was giving up by signing the agreement,
and was proficient in the language in which the explanation of the party’s rights
was conducted and in which the agreement was written. The explanation of the
rights and obligations relinquished shall be memorialized in writing and delivered
to the party prior to signing the agreement. The unrepresented party shall, on or
before the signing of the premarital agreement, execute a document declaring that
he or she received the information required by this paragraph and indicating who
provided that information.
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RESOLUTION 08-01-2018
DIGEST
Judges: Delete Obsolete Provision for Defense of Judges by County Counsel
Deletes Government Code section 27647, which allows trial court judges to be defended by
county counsel upon request.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution deletes Government Code section 27647, which allows trial court judges to be
defended by county counsel upon request. This resolution should be approved in principle
because subject to limited exceptions, trial court judges are now defended by the State of
California, which eliminates the need for representation by county counsel.
On June 2, 1998, California voters approved Proposition 220, which consolidated superior and
municipal courts and centralized the administration of California’s state court system.
Consequently, the State of California assumed financial responsibility for the courts, including
defending trial court judges in lawsuits. Since county counsels no longer defend trial judges in
lawsuits, Government Code section 27647 is obsolete. Under Government Code section 811.9,
all judges are now considered state officers and the Judicial Council provides for representation,
defense, and indemnification of those individuals. Therefore, Government Code section 27647
should be deleted.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to delete Government Code section 27647 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12

§ 27647.
(a) If requested so to do by the superior court of the county of the county counsel, or by
any municipal court in such county, or by any judge thereof, and insofar as such duties are not in
conflict with, and do not interfere with, other duties, the county counsel may represent any such
court or judge thereof in all matters and questions of law pertaining to any of such judge’s duties,
including any representation authorized by Section 68111 and representation in all civil actions
and proceedings in any court in which with respect to the court’s or judge’s official capacity,
such court or judge is concerned or is a party.
(b) This section shall not apply to any of the following:
(1) Any criminal proceedings in which a judge is a defendant.
(2) Any grand jury proceedings.
(3) Any proceeding before the Commission on Judicial Qualifications.
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(4) Any civil action or proceeding arising out of facts under which the judge was
convicted of a criminal offense in a criminal proceeding.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: California voters authorized the state assumption of the functions of the
consolidated superior courts throughout California. This eliminated many of the obligations of
counties with regard to trial courts, including county counsel defending trial courts and their
judicial officers in litigation, subject to specific exceptions. This change rendered obsolete the
provisions of Government Code section 27647 setting forth as one of the enumerated functions
of the County Counsel, the provision of representation to the trial court or trial court judges.
The Solution: This resolution deletes Government Code section 26740 because it is now
obsolete with the state having assumed the obligation of providing representation to judicial
officers.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Darin L. Wessel, Office of the County
Counsel, 1600 Pacific Highway, Rm. 355, San Diego, CA 92101; (619) 531-4680;
darin.wessel@sdcounty.ca.gov. (This resolution is solely the opinion of the author and not that of
the author’s employer.)
RESPONSIBLE FLOOR DELEGATE: Darin L. Wessel
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RESOLUTION 08-02-2018
DIGEST
Judges: Motion to Disqualify
Amends Code of Civil Procedure section 170.4 to prohibit a judge from striking motions to
disqualify that judge which are untimely or disclose no legal grounds for disqualification.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 170.4 to prohibit a judge from striking
motions to disqualify that judge which are untimely or disclose no legal grounds for
disqualification. This resolution should be disapproved because it eliminates an important tool to
strike a narrow category of defective motions to disqualify, those that are untimely and fail to
facially identify a legal basis for disqualification.
Code of Civil Procedure section 170.3 precludes a judicial officer from ruling on the merits of a
motion to disqualify that judicial officer. Code of Civil Procedure section 170.4 sets forth the
limited matters that a judicial officer facing a motion to disqualify may act or rule on while a
motion to disqualify is pending. Specifically, current subdivision (b) of section 170.4 allows the
judicial officer to strike an untimely motion to disqualify and to strike a motion to disqualify that
fails to identify, on its face, “no legal grounds for disqualification.”
The proponent erroneously argues that subdivision (b) allows the judicial officer to rule on the
merits of the motion to disqualify. Not so. The judicial officer is taking the ministerial action of
striking facially defective motions. In the case of an untimely motion to disqualify, there is no
possibility that the motion could be granted by any judicial officer and giving the power to the
challenged judicial officer to strike it makes complete sense, particularly in relation to the
conservation of judicial resources. In the case of a timely motion that fails to identify any legal
grounds for disqualification, the limited power to strike it also makes sense in relation to the
conservation of judicial resources. The party is not precluded from re-filing a facially sufficient
motion, in which case a different judicial officer would be required to rule on that motion.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure 170.4 to read as follows:
1
2
3
4

§ 170.4
(a) A disqualified judge, notwithstanding his or her disqualification may do any of the
following:
(1) Take any action or issue any order necessary to maintain the jurisdiction of the court
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pending the assignment of a judge not disqualified.
(2) Request any other judge agreed upon by the parties to sit and act in his or her place.
(3) Hear and determine purely default matters.
(4) Issue an order for possession prior to judgment in eminent domain proceedings.
(5) Set proceedings for trial or hearing.
(6) Conduct settlement conferences.
(b) Notwithstanding paragraph (5) of subdivision (c) of Section 170.3, if a statement of
disqualification is untimely filed or if on its face it discloses no legal grounds for
disqualification, the trial judge against whom it was filed may order it stricken.
(c) (b)
(1) If a statement of disqualification is filed after a trial or hearing has commenced by
the start of voir dire, by the swearing of the first witness or by the submission of a motion for
decision, the judge whose impartiality has been questioned may order the trial or hearing to
continue, notwithstanding the filing of the statement of disqualification. The issue of
disqualification shall be referred to another judge for decision as provided in subdivision (a) of
Section 170.3, and if it is determined that the judge is disqualified, all orders and rulings of the
judge found to be disqualified made after the filing of the statement shall be vacated.
(2) For the purposes of this subdivision, if (A) a proceeding is filed in a single judge
court or has been assigned to a single judge for comprehensive disposition, and (B) the
proceeding has been set for trial or hearing 30 or more days in advance before a judge whose
name was known at the time, the trial or hearing shall be deemed to have commenced 10 days
prior to the date scheduled for trial or hearing as to any grounds for disqualification known
before that time.
(3) A party may file no more than one statement of disqualification against a judge
unless facts suggesting new grounds for disqualification are first learned of or arise after the first
statement of disqualification was filed. Repetitive statements of disqualification not alleging
facts suggesting new grounds for disqualification shall be stricken by the judge against whom
they are filed.
(d) (c) Except as provided in this section, a disqualified judge shall have no power to act
in any proceeding after his or her disqualification or after the filing of a statement of
disqualification until the question of his or her disqualification has been determined.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
The Problem: Code of Civil Procedure section 170.3, subdivision (c)(5) is essential to ensure the
integrity of the judicial process, appearance of judicial impartiality and public trust in the
judiciary. It is unreasonable and illogical to allow a judge that is challenged for the appearance
of bias to decide if he/she is biased, which is, in essence, what happens when a judge strikes a
petition for disqualification under Code of Civil Procedure section 170.4, subdivision (b).
Specifically, Code of Civil Procedure section 170.3, subdivision (c)(5) states in pertinent part:
“(5) A judge who refuses to recuse himself or herself shall not pass upon his or her own
disqualification or upon the sufficiency in law, fact, or otherwise, of the statement of
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disqualification filed by a party. In that case, the question of disqualification shall be heard and
determined by another judge agreed upon by all of the parties who have appeared or, in the event
they are unable to agree within five days of notification of the judge’s answer, by a judge
selected by the chairperson of the Judicial Council, or if the chairperson is unable to act, the vice
chairperson.”
However, Code of Civil Procedure section 170.4, subdivision (b), see above, on its face, negates
Code of Civil Procedure section 170.3, subdivision (c)(5). In other words, Code of Civil
Procedure section 170.4, subdivision (b), permits a challenged judge to circumvent Code of Civil
Procedure section 170.3, subdivision (c)(5).
The Solution: Accordingly, Code of Civil Procedure section 170.4, subdivision (b), should be
deleted.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Carla DiMare, Law Office of Carla
DiMare, PC, P.O. Box 1668, Rancho Santa Fe, CA 92067; 858-775-0707; cdimare@att.net.
RESPONSIBLE FLOOR DELEGATE: Carla DiMare
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RESOLUTION 08-03-2018
DIGEST
Court Reporters: Authorize Recording of Proceedings When No Court Reporter
Amends Government Code section 69957 to authorize the court to record proceedings in
counties where the superior court discontinued funding for official court reporters.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolutions 07-03-2012, 06-02-2013, 08-03-2013, and 08-10-2016, which were all
approved in principle.
Reasons:
This resolution amends Government Code section 69957 to authorize the court to record
proceedings in counties where the superior court discontinued funding for official court
reporters. This resolution should be approved in principle because a means to provide the
reviewing court with a transcript of oral proceedings should be available in all California courts,
particularly where the court no longer provides official court reporters.
Since many courts have stopped providing certified shorthand reporters in non-criminal matters,
litigants in family law, probate and unlimited civil proceedings are forced to pay for a private
reporter if they wish to have a full and proper record. This is very expensive for litigants and in
particular for many pro per litigants. The lack of a transcript of the oral proceedings is
frequently fatal to any effort to appeal an unfavorable result. As the Court of Appeal held in
Taylor v. Nu Digital Marketing, Inc. (2015) 245 Cal.App.4th 283:
A judgment or order of the lower court is presumed correct. All intendments and
presumptions are indulged to support it on matters as to which the record is silent,
and error must be affirmatively shown. This is not only a general principle of
appellate practice but an ingredient of the constitutional doctrine of reversible
error. Where, as here, the appeal is on the judgment roll alone, the question of the
sufficiency of the evidence to support the findings of the trial court is not open.
Instead, the evidence is conclusively presumed to support the findings, and the
only questions presented are the sufficiency of the pleadings and whether the
findings support the judgment. (Id. at 287.)
This analysis would also apply to such issues as objections on the record and other oral
proceedings that are not apparent in the court’s file. Although the provision for the official
transcription of the proceedings will involve some costs, this resolution would at least make such
transcripts more readily available when needed and the costs involved in using an electronic
reporter are often lower than those associated with the use of a certified shorthand reporter.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 69957 to read as follows:
1
2
3
4
5
6
7
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§ 69957
(a) If an official reporter or an official reporter pro tempore is unavailable to report an
action or proceeding in a court or if the Superior Court has discontinued funding for official
reporters, subject to the availability of approved equipment and equipment monitors, the court
may order that, in a limited civil case, unlimited civil case, family case, probate case, domestic
violence restraining order hearings or a misdemeanor or infraction case, the action or proceeding
be electronically recorded, including all the testimony, the objections made, the ruling of the
court, the exceptions taken, all arraignments, pleas, and sentences of defendants in criminal
cases, the arguments of the attorneys to the jury, and all statements and remarks made and oral
instructions given by the judge. A transcript derived from an electronic recording may be utilized
whenever a transcript of court proceedings is required. Transcripts derived from electronic
recordings shall include a designation of “inaudible” or “unintelligible” for those portions of the
recording that contain no audible sound or are not discernible. The electronic recording device
and appurtenant equipment shall be of a type approved by the Judicial Council for courtroom use
and shall only be purchased for use as provided by this section. A court shall not expend funds
for or use electronic recording technology or equipment to make an unofficial record of an action
or proceeding, including for purposes of judicial notetaking, or to make the official record of an
action or proceeding in circumstances not authorized by this section.
(b) Notwithstanding subdivision (a), a court may use electronic recording equipment for
the internal personnel purpose of monitoring the performance of subordinate judicial officers, as
defined in Section 71601 of the Government Code, hearing officers, and temporary judges while
proceedings are conducted in the courtroom, if notice is provided to the subordinate judicial
officer, hearing officer, or temporary judge, and to the litigants, that the proceeding may be
recorded for that purpose. An electronic recording made for the purpose of monitoring that
performance shall not be used for any other purpose and shall not be made publicly available.
Any recording made pursuant to this subdivision shall be destroyed two years after the date of
the proceeding unless a personnel matter is pending relating to performance of the subordinate
judicial officer, hearing officer, or temporary judge.
(c) Prior to purchasing or leasing any electronic recording technology or equipment, a
court shall obtain advance approval from the Judicial Council, which may grant that approval
only if the use of the technology or equipment will be consistent with this section.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
The Problem: As the budgets continued to be slashed for the judicial branch, courts continue to
cut back on staff and expenses and one of the victims of the budget cuts has been official court
reporters. In San Diego County, official court reporters have been eliminated in all matters
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except felony criminal cases, juvenile matter and domestic violence restraining order hearings
over 40 minutes.
The Solution: This would allow the court to electronically record the hearings in order to make a
record. This is necessary so that sort of a record is in place. The court reporters will still have an
opportunity to transcribe the recorded hearing if a transcript is requested.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Melissa L. Bustarde, Mayfield Bustarde,
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090,
bustarde@mayfieldbustarde.com
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde
______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
TRUSTS AND ESTATES SECTION - SUPPORT
Courts are already empowered under Government Code section 69957 to order that proceedings
in limited civil cases be electronically recorded. Given that probate proceedings are particularly
affected by the discontinued funding for official court reporters, this resolution proposes a
sensible expansion of the power to probate cases (among other types of cases). Moreover, based
on the experience of TEXCOM members, in certain counties, a court reporter cannot be engaged
to serve as an official pro tempore reporter without the stipulation of all parties; this effectively
gives each party the right to deprive the others of the services of a court reporter. Expansion of
the ability to electronically record proceedings (from which a transcript may be derived) would
facilitate the administration of justice in probate cases.
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RESOLUTION 08-04-2018
DIGEST
Government Code: Delete Obsolete Reference to Municipal Court
Amends Government Code section 27647 to delete the reference to municipal court, which was
rendered obsolete by court consolidation.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolution 11-05-2014, which was approved in principle.
Reasons:
This resolution amends Government Code section 27647 to delete the reference to municipal
court, which was rendered obsolete by court consolidation. This resolution should be approved
in principle because the 1998 court consolidation made all trial courts superior courts, which
made reference to municipal courts archaic.
Government Code section 27647 currently refers to both the superior court and the municipal
court and their respective judges. This section was amended in 1998 to eliminate reference to
justice courts because of the amendment to Section 1 of Article VI of the California Constitution
made by Proposition 220 (approved by the electors June 2, 1998). Despite the unification of the
municipal and superior courts in 2002 (Prop. 48, approved Nov. 5, 2002, eff. Nov. 6, 2002),
section 27647 was not amended to eliminate reference to the now eliminated municipal courts.
This resolution would delete the continued archaic reference to municipal court in Government
Code section 27647.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 27647 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12

§ 27647.
(a) If requested so to do by the superior court of the county of the county counsel, or by
any municipal court in such county, or by any judge thereof, and insofar as such duties are not in
conflict with, and do not interfere with, other duties, the county counsel may represent any such
court or judge thereof in all matters and questions of law pertaining to any of such judge’s duties,
including any representation authorized by Section 68111 and representation in all civil actions
and proceedings in any court in which with respect to the court’s or judge’s official capacity,
such court or judge is concerned or is a party.
(b) This section shall not apply to any of the following:
(1) Any criminal proceedings in which a judge is a defendant.
(2) Any grand jury proceedings.
(3) Any proceeding before the Commission on Judicial Qualifications.
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(4) Any civil action or proceeding arising out of facts under which the judge was
convicted of a criminal offense in a criminal proceeding.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: California voters authorized the consolidation of municipal courts into the
superior courts. The courts in all 58 counties are now consolidated and there no longer exists any
municipal courts in California. Nevertheless, there remain statutory references to the municipal
courts, references which are obsolete.
California law provides that the Board of Supervisors of a county may appoint a County Counsel
for the county. (Gov. Code, § 27640.) One of the enumerated functions of the County Counsel is
to provide, subject to specified limitations, representation to the trial court or trial court judges in
matters related to their duties. The current statutory language, however, contains obsolete
references to the “municipal court.”
The Solution: This resolution seeks to amend Government Code section 26740 to delete
obsolete references to the municipal court.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Darin L. Wessel, Office of the County
Counsel, 1600 Pacific Highway, Rm. 355, San Diego, CA 92101; (619) 531-4680;
darin.wessel@sdcounty.ca.gov. (This resolution is solely the opinion of the author and not that of
the author’s employer.)
RESPONSIBLE FLOOR DELEGATE: Darin L. Wessel
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RESOLUTION 08-05-2018
DIGEST
Paralegals: Permits Government Paralegals to Draft and Explain Legal Documents to Clients
Amends Business and Professions Code section 6456 to exempt paralegals employed by local
government agencies from the prohibition against the selection, drafting, explanation or use of
legal documents for individuals.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Business and Professions Code section 6456 to exempt paralegals
employed by local government agencies from the prohibition against the selection, drafting,
explanation or use of legal documents for individuals. This resolution should be disapproved
because it is overbroad and would allow paralegals to engage in the unauthorized practice of law.
Business and Professions Code sections 6450-6455 outline the tasks and duties paralegals may
perform, the limits on their services, and the fact that the attorney supervising the paralegal is
ultimately liable for the paralegal’s mistakes. Business and Professions Code section 6450,
subdivision (b)(3) specifically provides that a paralegal shall not “select, explain, draft, or
recommend the use of any legal document to or for any person other than the attorney who
directs and supervises the paralegal.” (Bus. & Prof. Code, § 6450, subd. (b)(3).)
The proponents argue this resolution is necessary because it will permit paralegals employed by
city and county government agencies to assist clients in understanding and processing simple
legal forms. However, the resolution is not so limited because it would allow a government
paralegal to “select, explain, draft” any legal document. In addition, even if the document at
issue is a simple legal form, the form, especially in the context of criminal law, has significant
legal ramifications. For example, when a defendant pleads guilty or nolo contendre to a felony
or misdemeanor crime, there is a plea form that is used. Although the plea form is simple to
complete from the perspective of an attorney or paralegal, that plea form affects the criminal
defendant’s constitutional rights and could have significant legal ramifications that go beyond
the guilty plea. A guilty plea may affect one’s immigration status, the right to vote, and whether
the person can continue to hold a professional license, among other consequences. A discussion
with a licensed attorney is necessary for a person to fully understand the ramifications of their
plea. Since a paralegal may not understand all of these issues this resolution should be
disapproved.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Business and Professions Code section 6456 to read as follows:
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§ 6456
An individual employed by the state as a paralegal, legal assistant, legal analyst, or
similar title, is exempt from the provisions of this chapter. An individual employed by County
Public Defender’s Office, or a County Alternate or Conflict Public Defender’s office, a City
Attorney or District Attorney’s Office, as a paralegal, legal assistant, legal analyst, or similar
title, is exempt from the provisions of section 6450, subdivision (b) (3), relating to the selection,
drafting, explanation or use of any legal document.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: The Los Angeles County Public Defender utilizes Paralegals for a huge variety of
tasks, always under the supervision of a lawyer. Paralegals are also used to assist members of
the public to fill out the forms necessary to obtain Proposition 47 relief, all done for no charge.
The paralegals are all well trained and under the supervision of a lawyer, yet the law seems to
prohibit using paralegals to help the public in this way. (See Government Code section 6450,
subdivision (b).) Without paralegals it would not be possible for the Public Defender to assist
the public because there are potentially hundreds of thousands of Proposition 47-eligible persons
and not nearly enough available lawyers. The same applies to the District Attorney and City
Attorney.
The Solution: Paralegals employed by the state are completely exempt from the restrictions
found in Chapter 5.6 of the Business and Professions Code. It is interesting that persons known
as “legal document assistants” can help people fill out forms even though these “assistants” have
much less training than paralegals. This resolution gives paralegals employed by County Public
Defender’s Offices, District Attorneys, and City Attorneys a very specific and limited exception
allowing them to assist the public with filling out legal forms in furtherance of those offices’
missions.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Public
Defender, 320 W. Temple Street, Suite 590, Los Angeles, CA 90012, phone: 213-974-3066, email: mharvis@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Mark Harvis
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______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
ORANGE COUNTY BAR ASSOCIATION
This resolution seeks to exempt “paralegals, legal assistants, legal analysts, or similar title” who
are employed by the County Public Defender’s Office, County Alternate or Conflict Public
Defender’s Office, City Attorney, or District Attorney’s Office, from the restrictions of Cal. Bus.
& Prof. Code 6450(b)(3).
Bus. & Prof. Code 6450(b)(3) prohibits a paralegal from selecting, explaining, drafting, or
recommending the use of any legal document to or for any person without the direct supervision
of an attorney. The proponent wants paralegals working for the proposed offices to be free from
the direction and supervision of attorneys in “filling out legal forms.”
This resolution is problematic because it allows paralegals to practice law without a license.
First, proponent’s Statement of Reasons and the plain language of the Text of Resolution are
contradictory. The proponent explains that the paralegal would only be “filling out legal forms,”
but the resolution itself allows a paralegal to select, draft, explain or use “any legal document.”
A legal document is not limited to simply forms, but could mean a wide range of things, such as
motions, briefs, and legal correspondence.
Second, the proposal would allow paralegals to use their own judgment in the “selection” and
“drafting” of legal documents without the direct supervision of an attorney. The selection of an
incorrect form, or the decision to choose one form over another, has grave legal consequences.
If a paralegal “explains” issues incorrectly, or does not fully anticipate all the issues involved,
the paralegal would be committing malpractice unfettered from any disciplinary action. It is for
this reason that our State Bar maintains such high standards for licensure and discipline if
malpractice were to occur. Each member of our Bar are officers of the court and owes duties to
the administration of justice. This resolution would allow the unauthorized practice of law by a
paralegal who is not subject to these strict standards and duties.
Finally, the resolution would create disparate procedures and inconsistent application across 58
counties and 482 cities within the State of California. The proponent does not explain how
uniformity would be achieved among so many different employers. It is also unclear why the
Public Defender, District Attorney, and City Attorney’s offices are given preference while other
employers such as public interest groups and county court services groups are not given the same
consideration.
Accordingly, the Orange County Bar Association recommends disapproval.
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RESOLUTION 08-06-2018
DIGEST

Dispute Resolution Programs: Increase Allocation from Civil Filing Fees
Amends Business and Professions Code section 470.5 to increase the amount that may be distributed for
dispute resolution programs from $8 to $12 per civil filing fee
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Business and Professions Code section 470.5 to increase the amount that may be
distributed for dispute resolution programs from $8 to $12 per civil filing fee. This resolution should

be approved in principle because each court would retain authority to make a determination as to
the amount to be distributed to dispute resolution programs.
Despite the ongoing underfunding of California’s judicial branch, courts have wide latitude to
allocate their resources as best to serve their communities. In many courts, dispute resolution
programs are valuable for reducing burdens on courts. Dispute resolution programs often help
parties come to terms with their disagreements without civil litigation, which imposes significant
costs and burdens on courts and the parties. Even in those circumstances where the parties still
end up in trial, dispute resolution services help narrow and tailor the parties’ disagreements,
which likely helps to shorten trials and reduce the costs and other impacts of civil litigation on
the parties and the courts. This is especially true for low-income litigants for whom an
alternative to trial may mean the difference between access to justice and no access if they
cannot compete with a more financially robust opponent in a litigation setting. Dispute
resolution programs serve to level the playing field for the parties to a civil dispute.
Current law caps at $8.00 per civil filing fee the amount that a court can allocate to dispute
resolution programs. This cap has been in statute for over 30 years – since 1986 – and simply
deserves to be increased so that courts may, but are not required to, increase the amount allocated
from civil filing fees to the services that otherwise help reduce civil litigation. Because the
courts’ discretion is maintained, some courts may determine that it is not appropriate or
necessary to increase the resources allocated to dispute resolution programs. However, that same
discretion and an increased cap will allow other courts to increase the distribution and thereby
better serve court users.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Business and Professions Code section 470.5 to read as follows:
1
2
3

§ 470.5
(a) On and after January 1, 2006, as described in Section 68085.1 of the Government
Code, the Administrative Office of the Courts shall make monthly distributions from superior
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court filing fees for the support of dispute resolution programs under this chapter in each county
that has acted to establish a program. The amount distributed in each county shall be equal to the
following:
(1) From each first paper filing fee collected by the court as provided under Section
70611 or 70612, subdivision (a) of Section 70613, subdivision (a) of Section 70614, or Section
70670 of the Government Code, and each first paper or petition filing fee collected by the court
in a probate matter as provided under Section 70650, 70651, 70652, 70653, or 70655 of the
Government Code, the same amount as was required to be collected for the support of dispute
resolution programs in that county as of December 31, 2005, when a fee was collected for the
filing of a first paper in a civil action under Section 26820.4 of the Government Code.
(2) From each first paper filing fee in a limited civil case collected by the court as
provided under subdivision (b) of Section 70613 or subdivision (b) of Section 70614 of the
Government Code, and each first paper or petition filing fee collected by the court in a probate
matter as provided under Section 70654, 70656, or 70658 of the Government Code, the same
amount as was required to be collected for the support of dispute resolution programs in that
county as of December 31, 2005, when a fee was collected for the filing of a first paper in a civil
action under Section 72055 of the Government Code where the amount demanded, excluding
attorney’s fees and costs, was ten thousand dollars ($10,000) or less.
(b) Distributions under this section shall be used only for the support of dispute resolution
programs authorized by this chapter. The county shall deposit the amounts distributed under this
section in an account created and maintained for this purpose by the county. Records of these
distributions shall be available for inspection by the public upon request.
(c) After January 1, 2006, a county that does not already have a distribution from superior
court filing fees under this section and that establishes a dispute resolution program authorized
by this chapter may approve a distribution under this section. A county that already has a
distribution under this section may change the amount of the distribution. The total amount to be
distributed for the support of dispute resolution programs under this section may not exceed eight
dollars ($8) twelve dollars ($12) per filing fee.
(d) The county may make changes under subdivision (c) to be effective January 1 or July
1 of any year, on and after January 1, 2006. The county shall provide the Administrative Office
of the Courts with a copy of the action of the board of supervisors that establishes the change at
least 151 days before the date that the change goes into effect.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: National Lawyers Guild, San Francisco Bay Area Chapter
STATEMENT OF REASONS
The Problem: 1. While these programs are widely effective at efficiently resolving disputes and
reducing the burdens on both civil and criminal courts, the reduction of disputes ending up in
court has resulted in a severe decrease in civil case filings, resulting in diminished funding for
the programs.
2. The $8 cap set in 1986 has not changed to meet the cost of doing business in California.
Despite the fact that these programs rely in large part on volunteer community members, the cost
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of training and administration have soured over the past forty years. CPI reflects that $100.00 in
1987 has the same buying power as $221.69 in 2017. Minimum wage in 1987 was $3.35, and is
presently $11.00.
3. Historically DRPA funding was used to fund community mediation programs, not alternatives
to the criminal courts. With the influx of criminal programs, DRPA funded ADR programs have
been severely affected. In order to fund both types of programs adequately, counties require
additional funding.
4. The high price of legal representation has increased the number of litigants forced to represent
themselves requiring additional court time.
5. The number of litigants requiring the services of interpreters has also drastically increased.
The Solution: The National Lawyers Guild urges the Conference to ask the California
Legislature to amend Bus. & Prof. Code, § 470.5 to raise the $8 cap to $12.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 268 Bush Street, Suite
3237, San Francisco, CA 94104, voice 415-397-1060, fax 415-397-3077, email:
rpkoch1@sbglobal.net
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch
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RESOLUTION 08-07-2018
DIGEST
Attorney’s Fees Arbitration: Statute of Limitations For All Proceedings
Amends Business and Professions Code section 6206 to make it consistent with Business and
Professions Code section 6201, subdivision (b).
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Business and Professions Code section 6206 to make it consistent with
Business and Professions Code section 6201, subdivision (b). This resolution should be approved
in principle because it would bring the section into conformity with the language employed in
other parts of the legislative scheme.
Business and Professions Code section 6201, subdivisions (b) and (c) specify that if an attorney
commences a “court action,” “or any other proceeding,” when the client would be entitled to
maintain a mandatory arbitration of fees charged by the attorney, then the client may file a
request for arbitration and automatically stay “the action or other proceeding” until the
arbitration is terminated. While section 6206 allows a client to demand mandatory fee arbitration
when the attorney files a “civil action” against the client, it does not provide a similar right where
the attorney brings “any other proceeding,” such as an arbitration. The resolution would remedy
that discrepancy and apparent omission. In would bring the language of section 6206 in
consonance with section 6201 by tracking the more inclusive references in section 6201. It
would allow a client to demand arbitration any time the attorney commences a “court action” “or
any other proceeding,” bringing the language of section 6206 in line with section 6201. There is
no good reason why the language and construct of these two provisions should not be parallel in
meaning and intent.
This resolution is related to Resolution 08-08-2018.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Business and Professions Code section 6206 to read as follows:
1
2
3
4
5
6

§ 6206
The time for filing a civil action seeking judicial resolution of a dispute subject to
arbitration under this article shall be tolled from the time an arbitration is initiated in accordance
with the rules adopted by the board of trustees until (a) 30 days after receipt of notice of the
award of the arbitrators, or (b) receipt of notice that the arbitration is otherwise terminated,
whichever comes first. Arbitration may not be commenced under this article if a civil action
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7
8
9
10
11

requesting the same relief would be barred by any provision of Title 2 (commencing with
Section 312) of Part 2 of the Code of Civil Procedure; provided that this limitation shall not
apply to a request for arbitration by a client, pursuant to the provisions of subdivision (b) of
Section 6201, following the commencement of an action in any court or any other proceeding
filing of a civil action by the attorney.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
The Problem: Business and Professions Code section 6206 creates an exception to the statute of
limitations and allows a client to request mandatory fee arbitration pursuant to Section 6201(b)
following the filing of a civil action by the attorney. However, limiting this exception to an
attorney’s filing of a “civil action” is inconsistent with Section 6201(b), which addresses an
attorney’s commencement of “any action in any court or any other proceeding.” Furthermore,
there is no reasoned basis for allowing an exception to the statute of limitations if a client
demands mandatory fee arbitration only following an attorney’s commencement of a “civil
action,” but disallowing the exception following the attorney’s commencement of arbitration.
Given that clients are often constrained by a one-year statute of limitations under Code of Civil
Procedure section 340.6 for an attorneys’ wrongful act or omission, and attorneys’ claims against
a client for failure to pay are covered by longer statute of limitations, it is not reasonable to
disallow a client to seek mandatory fee arbitration if an attorney brings an action in any court or
any other proceeding against the client.
The Solution: This resolution addresses this problem by revising 6206 to track the language of
Section 6201(b), which is expressly referenced in section 6206.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Cathleen S. Yonahara, Freeland Cooper &
Foreman LLP, 150 Spear St., Ste. 1800, San Francisco, California 94105, telephone: (415) 5410200, facsimile (415) 495-4332, e-mail: yonahara@freelandlaw.com.
RESPONSIBLE FLOOR DELEGATE: Cathleen S. Yonahara
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RESOLUTION 08-08-2018
DIGEST
Legal Malpractice: Tolling Statute of Limitations Pending Mandatory Fee Arbitration
Amends Code of Civil Procedure section 340.6 to toll the statute of limitations for legal
malpractice actions during Mandatory Fee Arbitration.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Identical to Resolution 04-06-2017, which was disapproved.
Reasons:
This resolution amends Code of Civil Procedure section 340.6 to toll the statute of limitations for
legal malpractice actions during Mandatory Fee Arbitration. This resolution should be approved
in principle because it protects clients from unknowingly waiving their rights and upholds the
policy underpinning the Mandatory Fee Arbitration program, which is a client protection statute
designed to allow a quick and inexpensive resolution of attorney-client fee disputes.
Under existing law, the statute of limitations for a client’s claim against her/his attorney for any
attorney wrongdoing (except actual fraud) is complex, purely a creature of statute, and depends
upon a number of factors. First, the claim does not accrue until the client discovers (or could
have discovered) the facts constituting the wrongdoing, and the client has one year from the date
of discovery to commence the lawsuit. (Code Civ. Proc., § 340.6, subd. (a).) Second, the statute
provides an outside time limit of four years from the date of wrongdoing, and further provides
that the limitations period is one year from discovery or four years from wrongdoing, whichever
occurs first. (Code Civ. Proc., § 340.6, subd. (a).) Third, if a client must first prove factual
innocence of an underlying crime, the limitations period is two years after the client is
exonerated, and the four-year outside limit does not apply. (Code Civ. Proc., § 340.6, subd. (a).)
Fourth, and where the claim is based on an instrument in writing with an effective date governed
by a future act or event, the limitations period for that claim begins to run only when that future
act or event occurs. (Code Civ. Proc., § 340.6, subd. (b).) Finally, all of these interconnected
limitations periods are statutorily tolled, (see Code Civ. Proc., § 340.6, subds. (a)(1) – (4))
(which apply only to attorney wrongdoing); and see also Code Civ. Proc., §§ 350-353 (which
apply to all civil actions).)
Therefore, under current law, it can be many years before a client’s claims against a former
attorney accrue. And sometimes, the claims continue to be tolled even after they accrue. For this
reason, the argument that allowing tolling while a Mandatory Fee Arbitration is pending will
unreasonably delay claims against attorneys is not persuasive. As demonstrated below, such
tolling is needed to effectuate the policy purpose for such fee arbitration, which is a consumer
protection program designed to provide clients with a low cost and speedy means to resolve fee
disputes with their attorneys.
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Mandatory Fee Arbitration is currently governed by Business and Professions Code, sections
6200-6206, and is administered by local county bar associations. It is a separate proceeding from
a civil action, and is limited to adjudicating only the amount of fees or costs owed. While the
client may assert malpractice and breach of fiduciary duty as defenses in this proceeding, these
defenses only provide an off-set against the attorney’s fee claim. The Mandatory Fee Arbitration
proceeding does not toll the limitations period for the civil lawsuit.
Thus, for affirmative damages based on legal malpractice and fiduciary breach claims, the client
must file a separate civil action within the limitations period prescribed by Code of Civil
Procedure section 340.6. The damages claimed in these civil actions often include damages
related to attorney over-billing. But, the problem is that if the over-billing claims are included in
this civil action, the client waives the right to Mandatory Fee Arbitration by filing the lawsuit.
Thus, the client faces the unfair choice either 1) to initiate a Mandatory Fee Arbitration and take
the chance that the limitations period for affirmative claims will be lost during the pendency of
the arbitration; or 2) to proceed with a civil lawsuit for all attorney wrongdoing, including
overbilling, waiving the right to a Mandatory Fee Arbitration; or 3) to proceed simultaneously
with two parallel proceedings, namely the fee arbitration for the fee dispute and the civil action
for the malpractice / breach of fiduciary duty claims (but without the overbilling claims). If the
client chooses the third option for two parallel proceedings, the client faces significant
procedural and substantive hurdles. Procedurally, the client has no certainty that (a) the
defendant attorney and court will agree to stay the lawsuit while the fee arbitration is pending
(there is no right to such a stay); nor that (b) the court will later allow the client to add the
overbilling claims to the lawsuit if the fee arbitration does not resolve those claims.
Substantively, if the fee dispute involves malpractice / breach of fiduciary duty as a defense to
the claimed fees, there is a danger of inconsistent rulings and results from the two proceedings.
This unfair choice effectively undermines the client protection purpose of the Mandatory Fee
Arbitration Act, which is designed to allow the clients a cost-effective way to resolve attorney
fee disputes. The proposed tolling provision corrects this very real problem in furtherance of the
legislative purpose of the Mandatory Fee Arbitration Act.
The resolution adds a tolling provision to Code of Civil Procedure section 340.6 which tolls the
limitations periods for the client’s legal malpractice and fiduciary breach claims against a former
attorney while the Mandatory Fee Arbitration is pending. This will effectuate the policy for the
Mandatory Fee Arbitration program, allowing clients to avail themselves of the low cost and
speedy remedy to resolve fee disputes without having to face this very unfair choice, which
works in the attorney’s favor and to the client’s prejudice.
Related to Resolution 08-07-2018.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 340.6 to read as follows:
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§ 340.6
(a) An action against an attorney for a wrongful act or omission, other than for actual
fraud, arising in the performance of professional services shall be commenced within one year
after the plaintiff discovers, or through the use of reasonable diligence should have discovered,
the facts constituting the wrongful act or omission, or four years from the date of the wrongful
act or omission, whichever occurs first. If the plaintiff is required to establish his or her factual
innocence for an underlying criminal charge as an element of his or her claim, the action shall be
commenced within two years after the plaintiff achieves postconviction exoneration in the form
of a final judicial disposition of the criminal case. Except for a claim for which the plaintiff is
required to establish his or her factual innocence, in no event shall the time for commencement
of legal action exceed four years except that the period shall be tolled during the time that any of
the following exist:
(1) The plaintiff has not sustained actual injury.
(2) The attorney continues to represent the plaintiff regarding the specific subject matter
in which the alleged wrongful act or omission occurred.
(3) The attorney willfully conceals the facts constituting the wrongful act or omission
when such facts are known to the attorney, except that this subdivision shall toll only the fouryear limitation.
(4) The plaintiff is under a legal or physical disability which restricts the plaintiff's ability
to commence legal action.
(5) A dispute between the lawyer and client concerning fees, costs, or both is pending
resolution under Business & Professions Code Sections 6200-6206. As used in this subsection,
“pending” means from the date a request for arbitration is filed until 30 days after receipt of
notice of the award of the arbitrators, or receipt of notice that the arbitration is otherwise
terminated, whichever comes first.
(b) In an action based upon an instrument in writing, the effective date of which depends
upon some act or event of the future, the period of limitations provided for by this section shall
commence to run upon the occurrence of that act or event.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Sacramento County Bar Association
STATEMENT OF REASONS
The Problem: The purpose of the Mandatory Fee Arbitration Act (“MFAA”) is to provide an
effective and inexpensive forum for resolving fee disputes between clients and attorneys without
the necessity of a client hiring another attorney. However, under Code of Civil Procedure
§340.6’s current deadlines for attorney-client disputes, clients must often give up the efficiency
of the MFAA to preserve their civil claims; attorneys then have to incur time and costs defending
a civil lawsuit. This undermines the purpose and efficiency of the MFAA.
Business & Professions Code §6206 tolls the time for filing a civil action regarding a dispute
subject to the MFAA until 30 days after an award is served, or the arbitration is otherwise
terminated. However, it does not toll Code of Civil Procedure §340.6’s one-year statute of
limitations regarding a client’s action against an attorney for any other matter arising from the
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attorney’s services (other than actual fraud).
The Solution: Amending Code of Civil Procedure §340.6 to allow time for the parties to fully
participate in a fee arbitration will promote efficiency, preserve costs, and allow both attorneys
and clients to actually benefit from the MFAA. Currently, Business & Professions Code
§6201(d)(2) provides that a client waives their right to maintain arbitration under the MFAA if
the client files an action against the attorney for damages or otherwise based upon alleged
malpractice or professional misconduct. Therefore, with the current, unwaivering, one-year
statute of limitations on all client claims against attorneys (except for actual fraud), to ensure that
they are made whole from an attorney’s alleged error, clients often have to file and litigate an
extremely expensive, multi-year, civil lawsuit, and give up the opportunity to resolve their
financial dispute through a quick, low-cost fee arbitration. This also means that attorneys have
to defend such civil suits. This problem was exacerbated by the California Supreme Court’s
decision in Lee v Hanley (2015) 61 Cal.4th 1225, where the Court held that Code of Civil
Procedure section 340.6 applies to a client’s claim for the return of unearned fees held by the
attorney after the representation terminated. Tolling the statute of limitations until a fee
arbitration is concluded would allow clients and attorneys the opportunity to actually benefit
from the MFAA.
By amending Code of Civil Procedure §340.6(a), to add a new subsection (5), expressly
providing that the statute of limitations for a client’s civil claim is tolled during the pendency of
a fee dispute between the attorney and client under the MFAA, both attorneys and clients will
have the opportunity to fully avail themselves of the benefit of the MFAA, without the additional
cost of a civil litigation.
IMPACT STATEMENT
This resolution would impact/expand tolling pursuant to Business & Professions Code section
6206.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Kenneth E. Bacon, MASTAGNI
HOLSTEDT, A.P.C., 912 I Street, Sacramento, CA 95811, Phone: (916) 491-4246, E-mail:
kbacon@mastagni.com
RESPONSIBLE FLOOR DELEGATE: Kenneth E. Bacon.
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RESOLUTION 08-09-2018
DIGEST
Evidence: Admissibility of Mediation Communications for Attorney-Client Disputes
Amends Evidence Code section 1120 to allow attorney-client communications made during
mediation to be admissible in State Bar disciplinary proceedings or civil actions for malpractice.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE WITH RECOMMENDED AMENDMENTS
History:
Similar to Resolution 10-06-2011, which was approved in principle.
Reasons:
This resolution amends Evidence Code section 1120 to allow attorney-client communications
made during mediation to be admissible in State Bar disciplinary proceedings or civil actions for
malpractice. This resolution should be approved in principle with recommended amendments
because it protects clients from unscrupulous attorneys who use the confidentiality of mediation
to cloak their own wrongdoing, to the detriment of their clients, and allows clients to seek redress
for attorney negligence in the context of mediations.
Mediation does not excuse attorneys from their fiduciary duties and professional obligations to
their clients or from abiding by other duties set out in the California Rules of Professional
Conduct. But, under current law, because nothing the attorneys say in the course of mediation is
admissible for any purpose, in any venue, attorneys have absolute immunity to shirk their duties.
(See Cassel v. Superior Court (Wasserman, Comden, Casselman & Pearson, L.L.P.) (2011), 51
Cal. 4th 113.) Such attorneys can neither be disciplined nor held financially accountable for their
mediation misdeeds.
When the Conference passed Resolution 10-06-2011, the Legislature understood the importance
of the issue, and referred it to the California Law Revision Commission (“CLRC”) to study. The
CLRC received and reviewed extensive public comment, held numerous public meetings to
discuss the issues and receive further public comment, and recently issued a 178 page report,
recommending that an exception to mediation confidentiality be enacted to allow information
and communications to be admissible. This 178-page report is available at
http://www.clrc.ca.gov/K402.html. Unfortunately, the Legislature has not yet acted on CLRC’s
learned and considered study and recommendation. The resolution proposes a narrowly tailored
provision which limits the scope of admissibility of the mediation statements to the client’s civil
lawsuit against the attorney and the State Bar’s disciplinary proceedings.
The resolution should be amended so that its language is in accordance with Code of Civil
Procedure section 340.6, i.e. making the statements admissible in civil lawsuits for an attorney’s
wrongful act or omission arising in the performance of professional services. The proposed
amendment would make the resolution consistent with the existing statutory scheme governing
attorney duties because “legal malpractice” is not a statutorily defined term, and using it could
unintentionally cause uncertainty in that statutory scheme.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Evidence Code section 1120 to read as follows:
1
2
3
4
5
6
7
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11
12
13
14
15
16
17

§ 1120
(a) Evidence otherwise admissible or subject to discovery outside of a mediation or a
mediation consultation shall not be or become inadmissible or protected from disclosure solely
by reason of its introduction or use in a mediation or a mediation consultation.
(b) This chapter does not limit any of the following:
(1) The admissibility of an agreement to mediate a dispute.
(2) The effect of an agreement not to take a default or an agreement to extend the time
within which to act or refrain from acting in a pending civil action.
(3) Disclosure of the mere fact that a mediator has served, is serving, will serve, or was
contacted about serving as a mediator in a dispute.
(4) The admissibility, in a State Bar disciplinary action or an action for legal malpractice,
only, of relevant communications directly between the client and his or her attorney, only, where
breach of a professional obligation in a mediation context forms the basis of the client’s
allegations against the client’s attorney, provided that the evidence does not constitute or disclose
a mediation communication of any mediation participant other than the client and attorney.
Admission or disclosure of evidence under this subdivision does not render the evidence, or any
other mediation communication or writing, admissible or discoverable for any other purpose.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Contra Costa County Bar Association
STATEMENT OF REASONS
The Problem: In 2011, the California Supreme Court decided Cassel v. Superior Court (2011) 51
Cal.4th 113, in which it held that the policy underlying mediation confidentiality trumps the
ability of a party to a mediation to sue his attorney for alleged professional negligence occurring
at the mediation. In response to Cassel, the Conference of California Bar Associations adopted
Resolution 10-06-2011, which became the basis of AB 2025 by Wagner/Gorrel. After
widespread opposition to AB 2025 was submitted, the Legislature referred the issue to the Law
Revision Commission, which conducted Study K-402 and has proposed legislation that has the
potential to significantly damage mediation confidentiality. The Consumer Attorneys of
California and the California Defense Council explained in a rare joint letter of opposition
“Confidentiality promotes candor, which in turn leads to successful mediation...and the use of
mediation is critical to successful out of court resolution of disputes.” The CCCBA’s ADR
section concurs that mediation confidentiality is imperative to successful resolution of cases.
The Solution: This resolution provides a middle ground between protecting clients from
malpractice and preserving mediation confidentiality, by allowing evidence of communications
made in mediation if they are relevant to a State Bar disciplinary action or an action for legal
malpractice, but clearly limits the use of the evidence, prohibiting its use for any other purpose.
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IMPACT STATEMENT
The resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Margaret J. Grover, Wendel Rosen Black &
Dean, LLP, 1111 Broadway, 24th Floor, Oakland, California 94607, (510) 834-6000,
mgrover@wendel.com.
RESPONSIBLE FLOOR DELEGATE: Margaret J. Grover
______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
ORANGE COUNTY BAR ASSOCIATION
Statements made in opposition to this resolution should in no way be construed as condoning or
facilitating breach by an attorney of any professional obligation when representing a client, or as
support for the recommendation of the CLRC made in connection with its Study K-402.
This resolution would make current statutory mediation confidentiality protections inapplicable
to attorney-client communications where certain attorney misconduct is alleged. Problems with
this approach include:
Allowing a client to support a malpractice claim with excerpts from private lawyer-client
mediation-related discussion, while barring that lawyer from placing such discussion, i.e., advice
given, in context by citing communications made in the mediation, would violate fundamental
fairness. This uneven treatment would yield unjust results and erode confidence in the justice
system.
Often, private lawyer-client mediation-related discussion will disclose what others have said in
the mediation. When this private discussion is introduced in a subsequent lawyer-client dispute,
harm to the interests, or at least the sensibilities, of these others not involved in that dispute is
likely. The possibility of such disclosure would lead to less open mediation discussions and
impede the effectiveness of the process.
Current confidentiality protections for lawyer-client communications facilitate mediation use and
effectiveness. It is virtually the only process which allows unreserved discussions between
lawyer and client. Discussion of strengths and weaknesses, terms of possible settlement, or
maybe things the client doesn’t want to hear, may be had without concern what is said by either
attorney or client will come back to hurt them. To except attorney-client communications from
such protection would eliminate this opportunity.
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Whether attorney or client, a mediation participant subsequently could have difficulty recalling
whether a comment was made in private lawyer-client discussion, or in mediation discussion
involving other participants. Hard-fought disputes over admissibility are a certainty, given its
importance and difficult proof.
Even if a participant correctly recalls what did or did not occur in a private lawyer-client
discussion, when testifying, the participant might inadvertently refer to what happened in another
phase of the mediation involving participants other than the lawyer and client. This could harm
the interests of a participant not involved in the lawyer-client dispute. Retaining private
attorney-client discussion and communications in the current statutory protections provide
maximum assurance that disclosure of ancillary mediation communications will not, accidently
or otherwise, breach the confidentiality of a mediation, to the damage of other participants.
It is claimed this resolution “provides a middle ground.” It would seem this “middle” is between
current, robust (not absolute), statutory protections, and the approach of the CLRC’s
recommendation which would make admissible all types of mediation communications, not just
those between the attorney and client locked in a subsequent dispute. Proponents point out this
recommendation has “the potential to significantly damage mediation confidentiality.” The
CLRC recommendation, however, is not law. With opposition from 32 respected organizations
and support from only one (the CCBA), it may never become law. This resolution has at least
equal potential to do significant damage to mediation confidentiality.
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RESOLUTION 08-10-2018
DIGEST
State Bar of California: Oversight by an Inspector General
Adds Business and Professions Code section 6075.1 to create a State Bar Inspector General
position to monitor and evaluate disciplinary systems, programs, and procedures of the State Bar
of California.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution adds Business and Professions Code section 6075.1 to create a State Bar
Inspector General position to monitor and evaluate disciplinary systems, programs, and
procedures of the State Bar of California. This resolution should be disapproved because it is
premature given that the State Bar’s new structure became law on January 1, 2018, and there has
not yet been an opportunity for the State Bar’s executive director to effect changes in State Bar
operations that might obviate the need for this proposal.
As properly characterized in the resolution’s Statement of Reasons, pursuant to the adoption of
Business and Professions Code section 6031.5, effective January 1, 2018, the focus of the State
Bar will be on its regulatory functions. The State Bar recently completed a classification and
compensation study that will provide essential data on the labor markets that impact all of its
functions. Subsequent to that study, the State Bar created a new executive management team
position entitled Chief Programs Officer (CPO). This position will be responsible for essential
programs including the offices of Admissions, Professional Competence, Member Records and
Compliance, Client Security Fund, and Case Management and Supervision. Under the State
Bar’s former organizational structure, the Legislature created temporary monitors to report to the
Supreme Court the efficiency and effectiveness of the Bar’s disciplinary system, finances, and
other operations. The new CPO position is untested; as such, it is premature to presume that a
full-time, long-term inspector general – in effect, another layer of bureaucracy – is needed to
scrutinize State Bar functions and operations.
The position is unnecessary given the radical restructuring of the State Bar. In addition to being
premature to presume that an inspector general position would improve the efficiency and
supervisory capacity of the CPO, the creation of an inspector general position would create a
permanent and independent internal affairs bureaucracy prior to an identified need for one, and
before the “new” State Bar has an opportunity to establish itself pursuant to legislative mandate.
By enacting significant changes to State Bar operations and mandates in 2017, the Legislature
declared that the previous incarnation of the State Bar was unacceptable, and legislated it out of
existence. Such would be a likely recommendation of an internal affairs position absent
legislative oversight. However, in the case of the State Bar, there is active legislative oversight
and involvement. As such, the timing is inappropriate to support the proposed position, and the
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need unclear for a position charged with investigating incidents of alleged managerial
misconduct, financial mismanagement, and failure to apply policy directives that arise from its
operations.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Business and Professions Code section 6075.1 to read as follows:
1
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§ 6075.1
(a)(1) The Chief Justice of the California Supreme Court shall appoint a State Bar
Inspector General prior to January 1, 2019. The Chief Justice of the California Supreme Court
shall advertise the availability of the position and conduct interviews of candidates for the
position. The applicant for the position shall have investigative experience, shall be familiar with
California laws and procedures, and, preferably, shall be familiar with the rules, procedures, and
programs of the State Bar lawyer discipline system and relevant administrative procedures. The
Inspector may be a state employee or his or her services may be provided pursuant to contract.
The Supreme Court shall compensate the Inspector and shall provide the Inspector with
sufficient support staff to carry out his or her duties. The State Bar shall annually reimburse the
Supreme Court for the expense of the Inspector, including salaries, contract expenses and any
related costs.
(2) The Chief Justice of the California Supreme Court shall supervise the inspector and
may terminate or dismiss him or her from this position.
(b)(1) The inspector shall monitor and evaluate the disciplinary system, programs, and
procedures of the State Bar. The inspector general shall make his or her highest priority the
effectiveness and efficiency of the State Ba of the State so that the State Bar is successfully and
consistently protecting the public.
(2) This inspection duty shall include, but not be limited to, providing contemporaneous
oversight of internal affairs investigations, and the human resources disciplinary process of the
State Bar; when authorized by the Supreme Court, the Governor, the State Assembly, or the State
Senate, conduct reviews of State Bar policies and practices and, when completed, report back to
the authorizing agency with findings and recommendations; maintain a state-wide intake
function and process to receive communications from any individual regarding allegations of
improper activity by the State Bar and initiate a review of such activity; conduct assessments of
retaliation complaints submitted by State Bar employees against a member of State Bar
managementt;review allegations of mishandling of incidents of discrimination, sexual abuse, or
sexual harassment by the State Bar; and annually report to the Supreme Court a summary of the
Inspector’s reports and the State Bar’s responses to the Inspector’s recommendations.
(3) The inspector shall exercise no authority over the State Bar’s operations or staff,
however, the State Bar and its staff shall cooperate with the Inspector and the State Bar shall
provide data, information, and case files as requested by the Inspector to perform all of his or her
duties. The Inspector shall have the same access to documents as the Chief Justice of the
California Supreme Court.
(c) The Inspector shall submit an initial written report of his or her annual report to the
State Bar, the Supreme Court, and the Legislature no later than January 1, 2020, and be available
to make oral reports to each if requested to do so. The inspector may also provide additional
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information to either the Supreme Court, the State Bar, or the Legislature at his or her discretion
or at the request of the Supreme Court, the State Bar, or the Legislature. The Inspector general
shall make his or her reports available to the public or the media. Pursuant to the amendment of
Business & Professions Code section 6031.5, the Inspector shall make every effort to provide the
State Bar with an opportunity to reply to any facts, findings, issues, or conclusions in his or her
reports with which the State Bar may disagree.
(d) This section shall remain in effect until it is repealed.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: Pursuant to the adoption of Business & Professions Code section 6031.5, effective
January 1, 2018, focus of the State Bar will be on its regulatory functions. The legislature has
previously created temporary monitors to report to the Supreme Court concerning the efficiency
and effectiveness of the bar’s disciplinary system, finances, and other operations. However, the
monitors’ missions did not encompass the whole of the State Bar’s regulatory system, including,
e.g., admissions, human resource management, administration of specializations, or diversity and
inclusion. The State Bar has recently completed a classification and compensation study that will
provide essential data on the labor markets that impact all of its functions. In the aftermath of
that study, the bar has created a new executive management team position entitled Chief
Programs Officer. This position will be responsible for essential programs not previously
addressed by ad hoc monitors, including: the offices of Admissions, Professional Competence,
Member Records and Compliance, Client Security Fund, and Case Management and
Supervision. The CPO will provide a broader spectrum of data and accountability that the
Inspector can use to enhance the State Bar’s organizational accountability to all of its
constituents.
The Solution: The State Bar’s lawyer discipline operations fall under the direction of the Chief
Trial Counsel, a statutory position created. The proposed legislation would provide oversight of
the State Bar as an organization. It would provide a permanent and independent internal affairs
office to receive and investigate incidents of alleged managerial misconduct, financial
mismanagement, or failure to apply policy directives that arise from all of its operations. The
position is modelled on the prior monitor appointments and similar job descriptions for public
Inspectors General, but provides permanent and more comprehensive oversight reporting directly
to the Supreme Court, not only on lawyer regulation, but also on all of the other programs that
relate to the bar’s effectiveness and efficiency in its new role. The State Bar’s Office of the
Inspector General should provide a formal independent resource for the investigation of internal
affairs where aggrieved parties have no independent recourse other than the civil courts or direct
appeal to the California Supreme Court as the plenary authority over the admission and
discipline of lawyers in California. The OIG would report directly to the Chief Justice of the
Supreme Court and would also provide annual public reports and such other independent
investigations, reports, and recommendations as may be required of and about the State Bar in
the discharge of its public protection mission. Because the OIG would be permanent rather than
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ad hoc, it would have continuous access to critical information, which would both improve the
quality of independent reporting as well as reduce the cost of periodic hiring of special personnel
to address specialized concerns.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Teresa Schmid, Schmid & Watson LLP,
13101 W. Washington Blvd., Suite 118, Los Angeles, CA 90066, phone: 310-430-9052, e-mail:
teresa.schmid@schmidwatsonlaw.com
RESPONSIBLE FLOOR DELEGATE: Teresa Schmid
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RESOLUTION 08-11-2018
DIGEST
Attorneys: Temporary License for Attorney Spouses of Active Duty Military Personnel
Amends Business and Professions Code section 6062 and adds California Rules of Court, rule
9.49, to provide attorney spouses of active duty military personnel with temporary admission to
the California Bar.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Business and Professions Code section 6062 and adds California Rules
of Court, rule 9.49, to provide attorney spouses of active duty military personnel with temporary
admission to the California Bar. This resolution should be disapproved because, although it
serves a worthy purpose and provides some appropriate restrictions and requirements, any such
licensing should be a short term solution with supervised practice throughout its duration, similar
to the temporary license for legal service attorneys.
It is important and necessary to support military personnel by helping them keep their families
together during their active duty postings in California. To further this goal, Military Spouse
Attorneys should be granted a temporary license to practice in California while his/her spouse is
posted to California on active duty.
While wishing to create a short term solution, this resolution grants an long term temporary
license without requiring bar exam passage for three years. California policy is to maintain one
of the most stringent (if not the most stringent) admisions requirements in the country. A three
year temporary license with no bar passage requirement does not take this policy into account.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Business and Professions Code section 6062 and that the California Judicial
Council add California Rules of Court, rule 9.49 to read as follows:
1
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§ 6062
(a) To be certified to the Supreme Court for admission, and a license to practice law, a
person who has been admitted to practice law in a sister state, United States jurisdiction,
possession, territory, or dependency the United States may hereafter acquire shall:
(1) Be of the age of at least 18 years.
(2) Be of good moral character.
(3) Have passed the general bar examination given by the examining committee.
However, if that person has been an active member in good standing of the bar of the admitting
sister state or United States jurisdiction, possession, or territory for at least four years
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immediately preceding the first day of the examination applied for, he or she may elect to take
the Attorneys’ Examination rather than the general bar examination. Attorneys admitted less than
four years and attorneys admitted four years or more in another jurisdiction but who have not
been active members in good standing of their admitting jurisdiction for at least four years
immediately preceding the first day of the examination applied for must take the general bar
examination administered to general applicants not admitted as attorneys in other jurisdictions.
(4) Have passed an examination in professional responsibility or legal ethics as the
examining committee may prescribe.
(b) To be certified to the Supreme Court for admission, and a license to practice law, a
person who has been admitted to practice law in a jurisdiction other than in a sister state, United
States jurisdiction, possession, or territory shall:
(1) Be of the age of at least 18 years.
(2) Be of good moral character.
(3) Have passed the general bar examination given by the examining committee.
(4) Have passed an examination in professional responsibility or legal ethics as the
examining committee may prescribe.
(c) (1) An individual who is an active member in good standing of the bar of an admitting
sister state of United States state, jurisdiction, possession, territory or dependency who is a
spouse, registered domestic partner or civil union with, an active duty member of the Armed
Forces of the United States who is assigned to a duty station in California under official active
duty military orders, may apply to receive a temporary license to practice law in California,
under such rules and regulations adopted by the California Supreme Court and State Bar of
California.
(2) To be eligible for temporary licensing under this subdivision, an individual must:
(A) Supply evidence satisfactory to the State Bar of California that he or she is married
to, or in a domestic partnership or other legal union with, an active duty member of the Armed
Forces of the United States who is assigned to or being assigned to a duty station in California
under official active duty military orders.
(B) Hold a current license to practice law in another state, district, territory, or
dependency of the United States.
(C) Establish that he or she is not currently subject to lawyer discipline or the subject of a
pending disciplinary matter in any jurisdiction and is of good moral character.
(D) Pay such fees set by the State Bar for temporary admission under this subdivision and
for moral character determination.
(3) Temporary licensing under this subdivision may be limited to a reasonable period
determined by the State Bar of California, but in no case less than a period of three years.
(4) To maintain temporary licensing under this subdivision, an individual must:
(A) Pay annual bar membership dues and such other fees as set by the State Bar of
California necessary to cover the costs of the program implementing temporary licensing under
this subdivision.
(B) Comply with all ethical, legal, and continuing legal education obligations required of
members of the State Bar of California.
(C) Comply with such other rules and regulations adopted by the State Bar of California
implementing temporary licensing under this subdivision.
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(5) A temporary licensee under this subdivision shall be subject to discipline, reproval,
suspension and revocation under all rules and regulations applicable to members of the State Bar
of California.
(6) An individual eligible for temporary licensing under this subdivision shall also be
eligible to take the Attorney’s Examination rather than the general bar examination and a
concurrent application to take such examination will have no effect on eligibility for temporary
licensing or the continuation of temporary licensing under this subdivision.
(c)(d) The amendments to this section made at the 1997–98 Regular Session of the
Legislature shall be applicable on and after January 1, 1997, and do not constitute a change in,
but are declaratory of, existing law.
Rule 9.49
Registered Military Spouse Attorneys.
(a) Purpose. Due to the unique mobility requirements of military families who support
the defense of our nation, an attorney who is a spouse of, a registered domestic partner of, or in a
Civil Union with an active duty member of the United States Uniformed Services (“service
member”) may be required to relocate to this jurisdiction when the service member spouse is
stationed within this jurisdiction. This rule is intended to provide attorney spouses of service
members assigned to duty in California the option of obtaining a temporary license to practice
law within the State of California without examination under the provisions of Business and
Professions Code section 6062 and this rule.
(b) Definitions. The following definitions apply in this rule:
(1) “Military Spouse Attorney” is an active member in good standing of the bar of the
bar of a United States state, jurisdiction, possession, territory, or dependency and who is a spouse
or registered domestic partner of a Service Member.
(2) “Service Member” means an active duty member of the United States Uniformed
Services, as defined by the United States Department of Defense, who has been ordered stationed
within California.
(3) “Spouse” shall have the ordinary meaning accorded by California law, and includes
registered domestic partnerships and Civil Unions.
(4) "Active member in good standing of the bar of a United States state, jurisdiction,
possession, territory, or dependency" means an attorney who:
(A) Is a member in good standing of the entity governing the practice of law in each
jurisdiction in which the member is licensed to practice law;
(B) Remains an active member in good standing of the entity governing the practice of
law in at least one United States state, jurisdiction, possession, territory, or dependency other
than California while practicing law as a registered Military Spouse Attorney in California; and
(C) Has not been disbarred, has not resigned with charges pending, or is not suspended
from practicing law in any other jurisdiction.
(c) Scope of practice. Subject to all applicable rules, regulations, and statutes, and as
specifically required under this rule, an attorney practicing law under this rule may practice law
in California in all forms of legal practice that are permissible for a member of the State Bar of
California.
(d) Requirements. For an attorney to practice law under this rule, the attorney must:
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(1) Be an active member in good standing of the bar of a United States state, jurisdiction,
possession, territory, or dependency, and be a spouse or registered domestic partner of a Service
Member;
(2) Register with the State Bar of California and file an Application for Determination of
Moral Character;
(3) Meet all of the requirements for admission to the State Bar of California, except that
the attorney:
(A) Need not take the California bar examination or the Multistate Professional
Responsibility Examination; and
(B) May practice law while awaiting the result of his or her Application for
Determination of Moral Character;
(4) Comply with the rules adopted by the Board of Governors relating to the State Bar
Registered Military Spouse Attorney Program;
(5) Abide by all of the laws and rules that govern members of the State Bar of California,
including the Minimum Continuing Legal Education (MCLE) requirements;
(6) Satisfy in his or her first year of practice under this rule all of the MCLE
requirements, including ethics education, that members of the State Bar of California must
complete every three years; and
(7) Not have taken and failed the California bar examination within five years
immediately preceding application to register under this rule.
(e) Application. To qualify to practice law as a registered Military Spouse Attorney, the
attorney must:
(1) Register as an attorney applicant and file an Application for Determination of Moral
Character with the Committee of Bar Examiners;
(2) Submit to the State Bar of California a declaration signed by the attorney agreeing
that he or she will be subject to the disciplinary authority of the Supreme Court of California and
the State Bar of California and attesting that he or she will not practice law in California other
than as provided under this rule, except that, if so qualified, the attorney may, while practicing
under this rule, simultaneously practice law as registered in-house counsel; and
(3) Submit to the State Bar of California a declaration signed by a qualifying supervising
attorney attesting that the applicant will be supervised as specified in this rule and the
supervising attorney assumes professional responsibility for any work performed by the
applicant under this rule. The applicant need not be directly employed by the qualifying
supervising attorney.
(f) Duration of practice
(1) An attorney may practice for no more than a total of three years under this rule,
unless the State Bar of California, by duly adopted rule, determines that a longer period
temporary licensing under this program is warranted.
(2) The license to practice law under this rule shall terminate after any one of the
following events or such period as specified in the enumerated events:
(A) The Service Member is no longer a member of the United States Uniformed
Services;
(B) Sixty days after entry of a judgment of dissolution of the Military Spouse Attorney’s
marriage, civil union, or registered domestic partnership;
(C) The service member receives a permanent transfer outside the jurisdiction, except
that if the service member has been assigned to an unaccompanied or remote assignment with no
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dependents authorized, the Military Spouse Attorney may continue to practice pursuant to the
provisions of this rule until the service member is assigned to a location with dependents
authorized; or
(D) One year after the death, permanent disability, or disability resulting in discharge of
the service member.
(E) In accordance with rules for reciprocal discipline.
(3) In the event that any of the events listed in paragraph (f)(2)(A)-(F) occur, the attorney
licensed under this rule shall notify the State Bar of California of the event in writing within
thirty (30) days of the date upon which the event occurs. If the event occurs because the service
member is deceased or disabled, the attorney shall notify the State Bar of California within one
hundred eight (180) days of the date upon which the event occurs.
(4) Each attorney admitted to practice under this rule shall report to the State Bar of
California, within thirty (30) days, or such other time as provided:
(A) Any change in bar membership status in any jurisdiction of the United States or in
any foreign jurisdiction where the attorney has been admitted to the practice of law;
(B) The initiation of any disciplinary proceedings by any federal or state court or agency;
or
(C) Immediately upon the imposition of any permanent or temporary professional
disciplinary sanction by any federal or state court or agency.
(5) An attorney's authority to practice under this rule shall be suspended when the
attorney is suspended, and revoked when the attorney is disbarred in any jurisdiction of the
United States, or by any federal court or agency, or by any foreign nation before which the
attorney has been admitted to practice.
(g) Application and registration fees. The State Bar of California may set appropriate
application fees and annual registration fees, as necessary to cover the costs of the program, to be
paid by registered Military Spouse Attorneys.
(h) State Bar Registered Military Spouse Attorney Program. The State Bar may
establish and administer a program for registering California Military Spouse Attorneys under
rules adopted by the Board of Governors of the State Bar and consistent with Business and
Professions Code section 6062 and this rule.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: Active duty members of the United States Armed Forces are often required to
relocate to California as part of their military service and this imposes burdens on the member’s
spouse and family, inclusive of the spouse’s need to find new employment in California. Where
the spouse of the service member is an attorney licesned to practice law in another state or U.S.
territory, this presents the added problem of seeking admission to practice law in California.
Currently, the attorney spouse would need to take and pass the attorney bar examination, if
admitted to the other jurisdiction and actively engaged in the practice of law for at least four
years, or take the general bar examination, and must pass the moral character background. This
process takes a minimum of eight months from the deadline for submission of the application to
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take the bar examination until results are posted, and often takes upwards of one year, or nearly
one quarter of a service member’s normal 4-year deployment order.
Since the Conference passed Resolution 01-02-2015 in principle with amendments
recommended by ResCom, a total of 29 other states have adopted rules permitting temporary
licensing of Military Spouse Attorneys with less burdensome requirements.
This Solution: This Resolution seeks to amend Business and Professions Code section 6062 to
authorize temporary licensing and to make clear the Judicial Council and State Bar of California
are authorized to adopt rules and regulations creating a program for temporary licensing of
Military Spouse Attorneys while their spouse or registered domestic partner is stationed in
California. It authorizes the State Bar to impose a reasonable time constraint on the duration of
temporary licensing, of not less than three years – a time frame that has been found by the
majority of jurisdictions implementing such temporary licensing as a reasonable accommodation
to the Military Spouse Attorney to obtain full admission through examination. It requires
compliance with MCLE requirements and all other rules and regulations applicable to California
attorneys. It provides a temporary licensee is subject to the same discipline as any member of
the State Bar of California. It clarifies that an individual eligible for temporary licensing under
this program is concurrently eligible to take the Attorney’s Examination.
IMPACT STATEMENT
The proposed resolution would require the State Bar of California adopt such other rules and
regulations necessary to implement the program for temporary licensing. It authorizes the State
Bar to charge fees to applicants and temporary licensees, in addition to annual state bar dues, as
necessary to cover the costs of implementing and maintaining the program for temporary
licensing.
CURRENT OR PRIOR RELATED LEGISLATION
Related to Resolution 01-02-2015 which was approved in principle with Resolutions Committee
recommended amendments. Similar to Assembly Bill 296 (2013-2014 Reg. Sess.) (Wagner).
AUTHOR AND/OR PERMANENT CONTACT: Darin L. Wessel, Office of the County
Counsel, 1600 Pacific Highway, Rm. 355, San Diego, CA 92101; (619) 531-4680;
darin.wessel@sdcounty.ca.gov. (Opinions are those of the author only, not those of the author’s
employer).
RESPONSIBLE FLOOR DELEGATE: Darin L. Wessel

08-11-2018 Page 6 of 6

RESOLUTION 09-01-2018
DIGEST
Traffic Citations: Burden of Proof, Presumptions, and Standards of Review
Amends Vehicle Code sections 41100 and 41101, adds section 41102, and renumbers section
41103, to state the burden of proof, presumptions and standard of review in traffic court
proceedings.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Vehicle Code sections 41100 and 41101, adds section 41102, and
renumbers section 41103, to state the burden of proof, presumptions and standard of review in
traffic court proceedings. This resolution should be disapproved because existing law clearly and
adequately designates the traffic offense, judicial proceedings contesting the citations are
conducted and supervised by a learned bench officer, and an attempt to summarize legal
principles applicable to traffic citations will likely create more confusion and may conflict with
existing law.
The stated objective, to enable self-represented litigants to more easily navigate the traffic courts,
is noble. However, despite the resolution’s stated problem regarding the complexities of the law
in this area, a bench officer schooled in applicable law and procedure presides over the
proceedings. A judicial officer conducts the hearing and makes a decision based on the facts of
the case and the law applicable to the alleged traffic violation.
The resolution’s proposed descriptions of the presumption of innocence, burden of proof beyond
a reasonable doubt, the People’s and the defendant’s respective burdens, rules of evidence, and
presumptions regarding traffic signs, along with encouragement to consider the California Public
Records Act, will not, practically-speaking, clarify the legal analysis or effectively assist the
typical in propria persona defendant’s attempt at self-representation. It may also have the
unintended consequence of lulling the pro se defendant into believing there is no need for legal
consultation or representation. Finally, in the resolution’s attempt to restate the applicable
principles of law and evidence, it may unintentionally create confusion and conflict with
established case law.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Vehicle Code sections 41100, 41101, add section 41102, and renumber
41104 to 41103 to read as follows:
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CHAPTER 4. Burdens of Proof and Presumptions [41100 - 4110441103]
§ 41100
In any action involving the question of unlawful speed of a vehicle upon a highway
which has been signposted with speed restriction signs of a type complying with the
requirements of this code, it shall be presumed that existing facts authorize the erection of the
signs and that the prima facie speed limit on the highway is the limit stated on the signs. This
presumption may be rebutted.
(a) A defendant in an action charging a violation of this code is presumed to be innocent
until the contrary is proved, and in case of a reasonable doubt whether his or her guilt is
satisfactorily shown, he or she is entitled to an acquittal, but the effect of this presumption is only
to place upon the state the burden of proving him or her guilty beyond a reasonable doubt.
Reasonable doubt is defined as follows: “It is not a mere possible doubt; because everything
relating to human affairs is open to some possible or imaginary doubt. It is that state of the case,
which, after the entire comparison and consideration of all the evidence, leaves the minds of the
trier of fact in that condition that they cannot say they feel an abiding conviction of the truth of
the charge.”
(b) The state bears the burden of proof of each element of the charged offense beyond a
reasonable doubt. Unless expressly set forth by statute, a defendant is not required to negate any
element of the offense to prove his or her innocence.
(c) The state bears the burden of proof using only evidence admissible under the
California Evidence Code. In any trial involving an infraction violation of this code, regardless
of any objection by the defendant, all hearsay, speculation and unqualified legal or factual expert
opinion by testifying officers, unless otherwise admissible, shall be noted for the record and
excluded by the trier of fact.
§ 41101
(a) Whenever a facially compliant traffic sign or traffic control device is placed in a
position approximately conforming to the requirements of this code on the date of the citation, it
shall be presumed to have been placed by the official act or direction of lawful authority, unless
the contrary is established by any competent evidence.
(b) Any sign or traffic control device placed pursuant to this code and purporting to
conform to the lawful requirements pertaining to it at the time of the citation shall be presumed
to comply with the requirements of this code unless the contrary is established by any competent
evidence.
(c) This presumption operates only if the facts that give rise to the presumption have
been found or otherwise established beyond a reasonable doubt under Evidence Code Section
607, and, in such case, the defendant need only raise a reasonable doubt as to the existence of the
presumed fact.
(d) If any competent evidence is proffered suggesting that the traffic sign or traffic
control device was not lawfully authorized or placed in conformity with California Vehicle Code
Section 21100.1, and/or any of the standards in the California Manual on Uniform Traffic
Control Devices, the presumption shall be disregarded, and the state has the burden to prove the
legality of the traffic sign or traffic control device at the time of the citation beyond a reasonable
doubt to support a conviction. No citation shall be upheld if there is any doubt as to the current
legality of any traffic control device or signage at the time of the citation.
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(e) Upon a timely public records act request under the California Public Records Act, the
local authority responsible for maintaining the traffic control device or signage in question shall
produce all records supporting the legality of the signage to the defendant accused of any
violation of this code. It shall be the affirmative obligation of the local authority to maintain
records sufficient to establish the legality of any traffic control devices or signage in compliance
with Vehicle Code Section 21100.1 as of the date when the challenged citation is issued. The
absence of public records demonstrating the legality of the cited traffic control device or sign by
the official custodian of records of such authority shall give rise to a rebuttable presumption in
favor of the defendant that the signage is not lawful.
(f) On and after one year from the date of enactment of this section, all traffic citations
for violation of any traffic control device or sign must provide written notice of the defendant’s
right to request public records pursuant to this section to verify the legality of the traffic control
device or signage and specify how to timely request such records prior to trial and introduce such
records at trial if desired.
§ 41102
In any action involving the question of unlawful speed of a vehicle upon a highway
which has been signposted with speed restriction signs of a type complying with the
requirements of this code, it shall be presumed that existing facts authorize the erection of the
signs and that the prima facie speed limit on the highway is the limit stated on the signs. This
presumption may be rebutted.
§ 41104 41103
In any case, involving an accident or otherwise, where any rear component of a train of
vehicles fails to follow substantially in the path of the towing vehicle while moving upon a
highway, the vehicle shall be presumed to have been operated in violation of Section 21711.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS
The Problem: Although the applicable standards can be pieced together from various codes and
sources by skilled attorneys, including the Penal Code, Evidence Code, Vehicle Code,
Government Code, the U.S. and State Constitutions, and the voluminous Uniform Manuals on
Traffic Control Devices, a pro se defendant is unlikely to be able to easily compile the various
standards that apply to protect their rights in defending against traffic related citations.
Police officers who issue tickets are now the principal “prosecutors” for traffic infractions in this
state. There is no right to counsel for defendants, and generally no unbiased prosecutor (as in
other criminal proceedings) to represent the interests of the state in traffic court. There are no
lawyers other than the judge to “advocate” with respect to any necessary legal arguments. While
the law requires all traffic control devices and signage to conform to certain uniform standards,
there is no means to enforce these requirements to ensure local jurisdictions are in compliance.
Thus, traffic citations are being issued in certain localities for violations of traffic control devices
and signage that are unlawful; the citations are upheld because testifying officers are currently
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permitted to simply presume the signage is legal.
The Solution: This resolution amends the Vehicle Code to expressly set forth all of the
applicable burdens, presumptions and standards applicable in traffic citation proceedings in one
place. Reinforce the requirements for signage to be legally maintained by local jurisdictions
prior to issuing citations by clarifying the limits of the applicable presumptions. The intent is to
make it easier to reference and apply the proper standards, for both the parties and the court, and
to ensure justice and protect the rights of drivers to fair trials in traffic court.
Clarifying the standards will not only assist defendants, but it will also ensure that traffic judges
are properly applying the presumptions and burdens of proof. When there are genuine issues in
dispute, particularly questions of law for which the testifying police officer is not qualified to
testify concerning the legality of devices and signs, this can place the traffic commissioner/judge
in an inappropriate position where they are compelled to do the job of the prosecutor in an
attempt to uphold the law. The current system permits localities to unfairly cite drivers and
collect penalties, while evading their obligations to update and maintain their traffic control
devices and signage as required by law. With a complete lack of counsel for the prosecution or
defense in most cases, the current process can easily violate the defendant’s Constitutional rights
to a fair trial.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Kelly A. Ernby, Deputy District Attorney,
Orange County District Attorney’s Office, 401 Civic Center Drive West, Santa Ana, CA 92701;
email: kelly.ernby@da.ocgov.com; 949-903-5439 cell
RESPONSIBLE FLOOR DELEGATE: Kelly A. Ernby
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RESOLUTION 09-02-2018
DIGEST
Vandalism: Suspension of License Must be Tied to Vehicle Use
Amends Vehicle Code section 13202.6 to make suspension of a driver’s license for vandalism
discretionary and tied to the use of a vehicle.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolution 10-03-2017, which was approved in principle.
Reasons:
This resolution amends Vehicle Code section 13202.6 to make suspension of a driver’s license
for vandalism discretionary and tied to the use of a vehicle. This resolution should be approved
in principle because it would require a rational nexus between the crime and the punishment.
California is one of only four states to impose license suspensions or delays based on graffiti.
American Association of Motor Vehicle Administrators, Best Practices Guide to Reducing
Suspended Drivers (2013). Section 13202.6 author Quentin Kopp told the Seattle Times in 1991
that “a driver's license is ‘more important to teen-agers than sports or sex,’” and that his new law
would “make them think twice before writing graffiti.” Kopp did not reveal how he came by this
information, and there does not appear to be any basis for his broader claim of a deterrent effect.
Bipartisan bills are already pending in several other states to eliminate non-driving offenses as a
basis for license suspensions, for equitable reasons and to reduce the overhead costs to state
licensing agencies of administering non-vehicle related suspensions. (See, e.g., Fla. Sen. Bill
No. 1270; Ohio House Bill No. 260; Pa. House Bill No. 42; Utah House Bill No. 144.)
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Vehicle Code section 13202.6 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13

§ 13202.6
(a)(1) For every conviction of a person for a violation of Section 594, 594.3, or 594.4 of
the Penal Code, committed while the person was 13 years of age or older, and involving the use
of a vehicle, the court shall may suspend the person’s driving privilege for not more than two
years, except when the court finds that a personal or family hardship exists that requires the
person to have a driver’s license for his or her own, or a member of his or her family’s,
employment, school, or medically related purposes. If the person convicted does not yet have the
privilege to drive, the court shall may order the department to delay issuing the privilege to drive
for not less than one year nor more than three years subsequent to the time the person becomes
legally eligible to drive. However, if there is no further conviction for violating Section 594,
594.3, or 594.4 of the Penal Code in a 12-month period after the conviction, the court, upon
petition of the person affected, may shall modify the order imposing the delay of the privilege.
For each successive offense, the court shall may suspend the person’s driving privilege for those
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possessing a license or delay the eligibility for those not in possession of a license at the time of
their conviction for one additional year.
(2) A person whose driving privilege is suspended or delayed for an act involving
vandalism in violation of Section 594, 594.3, or 594.4 of the Penal Code, may elect to reduce the
period of suspension or delay imposed by the court by performing community service under the
supervision of the probation department. The period of suspension or delay ordered under
paragraph (1) shall be reduced at the rate of one day for each hour of community service
performed. If the jurisdiction has adopted a graffiti abatement program as defined in subdivision
(f) of Section 594 of the Penal Code, the period of suspension or delay ordered under paragraph
(1) shall be reduced at the rate of one day for each day of community service performed in the
graffiti abatement program when the defendant and his or her parents or legal guardians are
responsible for keeping a specified property in the community free of graffiti for a specified
period of time. The suspension shall be reduced only when the specified period of participation
has been completed. Participation of a parent or legal guardian is not required under this
paragraph if the court deems this participation to be detrimental to the defendant, or if the parent
or legal guardian is a single parent who must care for young children. For purposes of this
paragraph, “community service” means cleaning up graffiti from any public property, including
public transit vehicles.
(3) As used in this section, the term “conviction” includes the findings in juvenile
proceedings specified in Section 13105.
(b)(1) Whenever the court suspends driving privileges pursuant to subdivision (a), the
court in which the conviction is had shall require all drivers’ licenses held by the person to be
surrendered to the court. The court shall, within 10 days following the conviction, transmit a
certified abstract of the conviction, together with any drivers’ licenses surrendered, to the
department.
(2) Violations of restrictions imposed pursuant to this section are subject to Section
14603.
(c) The suspension, restriction, or delay of driving privileges pursuant to this section shall
be in addition to any penalty imposed upon conviction of a violation of Section 594, 594.3, or
594.4 of the Penal Code.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: Under current law, any person convicted of vandalism must have his or her
driver’s license suspended for up to two years. This is true even where the offense does not
involve a car, and even where the offense has nothing to do with “tagging” or other forms of
graffiti. The requirement that the defendant’s driver’s license be suspended is utterly impractical
because the suspension of the defendant’s license impacts the defendant’s ability to work (and
thereby maintain employment, and pay restitution) and, particularly in larger metropolitan areas
where driving is a necessity, makes it more likely that a desperate defendant will violate the law
again (by driving on a suspended license).
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The Solution: This resolution would make suspension of a defendant’s driver’s license following
a vandalism conviction permissible only where the offense involved the use of a vehicle,
increasing the likelihood that those convicted of vandalism will be able to maintain employment
and pay restitution.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Nick Stewart-Oaten, Los Angeles Public
Defender, 320 W. Temple Street, 5th Floor, Los Angeles CA 90012, phone: 213-974-3000, email: nstewart-oaten@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Nick Stewart-Oaten
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RESOLUTION 09-03-2018
DIGEST
Driver’s License: Notice Requirements for Re-Examination Procedures to Determine Capacity
Amends Vehicle Code section 21061 to require the Department of Motor Vehicles to provide
notice to a driver of the procedures used for determining the capacity of the driver.
RESOLUTIONS COMMITTEE RECOMMENDATIONS
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Vehicle Code section 21601 to require the Department of Motor
Vehicles to provide notice to a driver of the procedures used for determining the capacity of the
driver. The resolution should be disapproved because it requires the Department of Motor
Vehicles examiners to determine whether the driver lacks the capacity to drive based only on the
examiner’s observations during an interview rather than based on an evaluation by a health care
provider, such as a physician.
Under current law, a traffic officer can issue a notice of reexamination to a person who appears
to the officer to lack the capacity to drive. (Veh. Code, § 21061.) When a traffic officer issues
such a notice of reexamination to the person, the Department of Motor Vehicles (“DMV”)
determines a person’s capacity to drive through a written examination.
The resolution would require that the notice of such a reexamination contain information about
which procedures the DMV will use to assess the person’s capacity to drive. The notice by the
DMV would provide that the individual be prepared to take a written exam, may bring someone
with them, and that a driving examiner will make a capacity determination based, in part, on
his/her observation of the person. However, the resolution does not provide an objective standard
regarding how the DMV examiner should determine whether a driver lacks the capacity to drive.
This will result in inconsistency in the assessments, as each examiner will be left to use his/her
own subjective observations to determine the person’s capacity to drive. Therefore, rather than
rely on the anecdotal observations of DMV examiners and a written re-examination, a better
solution would be for the DMV to require a medical evaluation by a medical professional
familiar with the health history and current medical condition of the driver. An existing and
widely used DMV form that may be used is the “Driver Medical Evaluation” (form DS 326)
which allows a personal physician of the driver to evaluate whether there is a condition that
could affect the safe operation of a motor vehicle.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Vehicle Code Section 21061 to read as follows:
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§ 21061
(a) In addition to any action prescribed in Division 17 (commencing with Section
40000.1), a traffic officer may issue a notice of reexamination to any person who violates any
provision of this division and who, at the time of the violation, exhibits evidence of incapacity to
the traffic officer which leads the traffic officer to reasonably believe that the person is incapable
of operating a motor vehicle in a manner so as not to present a clear or potential danger of risk of
injury to that person or others if that person is permitted to resume operation of a motor vehicle.
(b) For purposes of this section, “evidence of incapacity” means evidence, other than
violations of this division, of serious physical injury or illness or mental impairment or
disorientation which is apparent to the traffic officer and which presents a clear or potential
danger or risk of injury to the person or others if that person is permitted to resume operation of a
motor vehicle.
(c) Such notice of re-examination issued by said officer shall inform the citee the
following:
1. The individual should be prepared to take the written driving exam at the first meeting
with the DMV.
2. The individual may have someone accompany them to the DMV re-examination but
will not be allowed to be represented by counsel.
3. During the re-examination interview process reaction time, mistakes and selfcorrections made, and overall demeanor will be used in determining whether the citee lacks the
capacity to drive.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS
The Problem: Existing law establishes a procedure where if a traffic officer believes a driver
lacks the capacity to drive safely, the officer can have the Department of Motor Vehicles
evaluate the driver’s capacity. There is no due process for the cited individual until the end by
way of a writ of mandamus. The present system mandates that the citee contact the DMV in as
little as 5 days. At that first meeting without notice before hand the citee is given a written test.
After the test the cited individual is asked to explain the circumstances of the citation. The
information on the citation is given full credibility including hearsay. Denial of the violation is
documented as “no recollection” and inferred as a lack of capacity. The examiner, who lacks
professional training, evaluates the answers to determine whether the examinee exhibited
cognitive issues or inability to remember specific details of the incident. Based on the original
officer’s ticket, the test results, and the interview, the hearing officer makes their determination
to suspend the license. If an internal appeal is requested, the file is merely given to another
hearing officer. The only review avenue available is a Writ of Administrative Mandate.
The Solution: This resolution attempts to inject some fairness in the process by requiring that the
driver be alerted to the reexamination procedures. It allows the citee to study for the exam. (I
still bone up for the driver’s test if I don’t get a pass on my license renewal.) It is lunacy for the
DMV to infer passing knowledge of the written driver’s test has anything to do with capacity
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especially when the driver has not had an opportunity to review the rules of the road when the reexamination date is scheduled before one can run to the DMV, wait in line, and get a handbook.
The idea of a non-professional evaluating the mental capacity of a driver without using one
objective standard test is mind boggling. This also leads to age bias. A case I witnessed the
hearing officer noted every misstatement as a mental defect in a ninety minute interview but
neglected to mention that the examinee was wearing hearing aids and possibly was not hearing
the question. This resolution will give us the opportunity to bring up these shortcomings to the
legislature and force the DMV to admit and hopefully modify their practices.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERNMAENT CONTACT: Robert Unetic, 2309 N. Westwood Ave.,
Santa Ana, CA 92706-1967, (714) 571-5274, [FAX] (209) 215-8800.
RESPONSIBLE FLOOR DELEGATE: Robert Unetic.
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RESOLUTION 09-04-2018
DIGEST
Traffic: Eliminates Fine, Plea and Misdemeanor Punishment for Not Completing Traffic School
Amends Vehicle Code section 42005 to eliminate fine, bail and guilty plea for traffic citations
and decriminalizes the willful failure not to complete traffic school when ordered by the court.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Vehicle Code section 42005 to eliminate fine, bail and guilty plea for
traffic citations and decriminalizes willful failure to complete traffic school when ordered by the
court. This resolution should be disapproved because eliminating the plea requirement removes
the ability of the court to enforce the traffic violation if the driver fails to complete the court
ordered Traffic Violator School.
Traffic Violator School is an opportunity to avoid the often far-reaching effect a traffic
conviction has on insurance costs and insurability, driving points and even employment. In order
for there to be legitimate judicial authority to order the defendant the option of Traffic Violator
School, instead of a guilty plea or proceeding to trial with the risk of conviction, there must be a
guilty-equivalent plea. Much like probation, an entry of a plea is required to the underlying
charge in order for the court to enforce the stipulated order for Traffic Violator School. To assure
the defendant does not trifle with the court in requesting traffic school and then not comply with
the stipulated order, the court enforces the contempt with a misdemeanor conviction. As in Drug
Court, the entry of the plea for a traffic violation is an opportunity and incentive for the
defendant to avail him or herself of this diversionary program. It is not fair or in consonance with
judicial economy to allow a defendant who enters a plea and request for Traffic Violator School,
to then change his or her mind, contemptuously disobey the order, or further delay the matter. A
defendant, who has requested and received the opportunity for this voluntary program as an
alternative to contesting the traffic citation, who then does not complete it as ordered, is guilty
of contempt and should face the entailed consequence of that conduct. Further, having a point
added to your driving record and the possible increase in one’s insurance for not completing
Traffic Violator School as ordered by the court, is not incentive enough for a driver to complete
when ordered by the court.
A defendant has the right to go to trial and fight the citation or simply plead guilty or no contest,
and suffer the penalty of conviction. If a defendant seeks the diversionary program of Traffic
Violator School, the costs associated with the citation and traffic school are properly borne by
the defendant. For those defendants who are unable to pay bail or the fine entailed, mechanism
exists to allow imposition of a lesser fee or payment over time. (Gov. Code, § 42007, subd. (a).)
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Vehicle Code section 42005 to read as follows:
1
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§ 42005
(a) Except as otherwise provided in this section, after a deposit of the fee under
Section 42007 or bail, a plea of guilty or no contest, or a conviction, a court may order or
permit a person who holds a noncommercial class C, class M1, or class M2 driver’s
license who pleads guilty or who pleads no contest or who is convicted of has been
charged with a traffic offense to attend a traffic violator school licensed pursuant to
Chapter 1.5 (commencing with Section 11200) of Division 5. Notwithstanding Sections
42007 or 42007.1, no court may require a person to post bail, pay a fine, or plead guilty
or no contest, to a traffic offense as a precondition of attending traffic school. A person
who fails to complete traffic school within the time allowed by the court shall have a
conviction for the charged offense(s) entered upon the person’s driving record. A person
who fails to complete traffic school pretrial shall not have a trial once traffic school is
terminated without having been completed. A person who has been found guilty after a
traffic trial may be ordered to pay a fine for the underlying conviction as a condition of
being allowed to attend post-trial traffic school pursuant to Sections 42007. A person
attending traffic school may be assessed a fee determined by the department to be
sufficient to defray the cost of routine monitoring of traffic violator school instruction.
(b) To the extent the court is in conformance with Title 49 of the Code of Federal
Regulations, and except as otherwise provided in this section, the court may, after deposit
of the fee under Section 42007 or bail, order or permit a person who holds a class A, class
B, or commercial class C driver’s license, who pleads guilty or no contest or is convicted
of a traffic offense, to complete a course of instruction at a licensed traffic violator school
if the person was operating a vehicle requiring only a class C license, or a class M
license. The court may not order that the record of conviction be kept confidential.
However, the conviction shall not be added to a violation point count for purposes of
determining whether a driver is presumed to be a negligent operator under Section
12810.5.
(c) The court shall not order that a conviction of an offense be kept confidential
according to Section 1808.7, order or permit avoidance of consideration of violation point
counts under subdivision (b), or permit a person, regardless of the driver’s license class,
to complete a program at a licensed traffic violator school in lieu of adjudicating an
offense if any of the following applies to the offense:
(1) It occurred in a commercial motor vehicle, as defined in subdivision (b) of
Section 15210.
(2) Is a violation of Section 20001, 20002, 23103, 23104, 23105, 23140, 23152,
or 23153, or of Section 23103, as specified in Section 23103.5.
(3) It is a violation described in subdivision (d) or (e) of Section 12810.
(d) A person ordered to attend a traffic violator school pursuant to subdivision (a)
or (b) may choose the traffic violator school the person will attend. The court shall
provide to each person subject to that order or referral the department’s current list of
licensed traffic violator schools.
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(e) A person who willfully fails to comply with a court order to attend traffic
violator school is guilty of a misdemeanor.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
The Problem: The benefit of traffic school is that the traffic violation does not appear on a
person’s driving record, thus not causing insurance to increase. But the Legislature turned this
into a profit-making endeavor, requiring a guilty or no-contest plea plus the payment of a fine
(including all penalties and assessments). This means a $100 base fine actually amounts to
around $500. This is simply gouging the motorist to enrich the court, county, and city. It is
startling that when a person fails to complete traffic school the person can be charged with a
misdemeanor! Really, putting a person with a speeding ticket in jail for up to six months for not
completing school? Unconscionable.
The Solution: Traffic school should be pre-plea, without the requirement of an involuntary guilty
or no-contest plea and payment of a fine. That’s what this resolution does. The resolution does
not allow the motorist to skate out of a conviction if they flunk traffic school. A conviction is
entered and insurance will be negatively impacted. The resolution also eliminates the possibility
of a prosecution for failing to complete traffic school, which is a ridiculous punishment. The
punishment is the impact upon the license (negligent driving points) plus increased insurance
costs.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Public
Defender, 320 W. Temple Street, Suite 590, Los Angeles, CA 90012, phone: 213-974-3066, email: mharvis@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Mark Harvis
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RESOLUTION 09-05-2018
DIGEST
Law Enforcement: Reporting on Electronic Control Weapons
Amends Government Code section 12525.2 to require a report to the California Department of
Justice when an Electronic Control Weapon results in serious injury or death.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Government Code section 12525.2 to require a report to the California
Department of Justice when an Electronic Control Weapon results in serious injury or death.
This resolution should be disapproved because it is already covered by the statute.
Specifically, subdivision (a)(3) of Government Code section 12525.2 requires “a report of all
instances when a peace officer employed by that agency is involved in … [a]n incident in which
the use of force by a peace officer against a civilian result in serious bodily injury or death.” As
deploying an Electronic Control Weapon (e.g., Taser) is a use of force, the resolution does not
make any change in the law.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 12525.2 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

§ 12525.2.
(a) Beginning January 1, 2017, each law enforcement agency shall annually furnish to the
Department of Justice, in a manner defined and prescribed by the Attorney General, a report of
all instances when a peace officer employed by that agency is involved in any of the following:
(1) An incident involving the shooting of a civilian by a peace officer.
(2) An incident involving the shooting of a peace officer by a civilian.
(3) An incident in which the use of force by a peace officer against a civilian result in
serious bodily injury or death.
(4) An incident in which use of force by a civilian against a peace officer results in
serious bodily injury or death.
(5) An incident in which a civilian was seriously injured or killed after an Electronic
Control Weapon (ECW) was used either as a result of the ECW charge, suspected medical
condition, or subsequent use of another weapon.
(b) For each incident reported under subdivision (a), the information reported to the
Department of Justice shall include, but not be limited to, all of the following:
(1) The gender, race, and age of each individual who was shot, injured, or killed.
(2) The date, time, and location of the incident.
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(3) Whether the civilian was armed, and, if so, the type of weapon.
(4) The type of force used against the officer, the civilian, or both, including the types of
weapons used.
(5) The number of officers involved in the incident.
(6) The number of civilians involved in the incident.
(7) A brief description regarding the circumstances surrounding the incident, which may
include the nature of injuries to officers and civilians and perceptions on behavior or mental
disorders.
(c) Each year, the Department of Justice shall include a summary of information
contained in the reports received pursuant to subdivision (a) in its annual crime report issued by
the department pursuant to Section 13010 of the Penal Code. This information shall be classified
according to the reporting law enforcement jurisdiction. In cases involving a peace officer who is
injured or killed, the report shall list the officer’s employing jurisdiction and the jurisdiction
where the injury or death occurred, if they are not the same. This subdivision does not authorize
the release to the public of the badge number or other unique identifying information of the
peace officer involved.
(d) For purposes of this section, “serious bodily injury” means a bodily injury that
involves a substantial risk of death, unconsciousness, protracted and obvious disfigurement, or
protracted loss or impairment of the function of a bodily member or organ.
SEC. 2.
If the Commission on State Mandates determines that this act contains costs mandated by the
state, reimbursement to local agencies and school districts for those costs shall be made pursuant
to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government Code.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: National Lawyers Guild, San Francisco Bay Area Chapter
STATEMENT OF REASONS
The Problem: ECWs are hand-held weapons that fire two projectiles from a range of seven to 15
feet and use 50,000 volt shocks to induce temporary paralysis. ECWs are purportedly used by
police throughout California as an alternative to the use of lethal force.
Despite the assertion that ECWs and TASERS are needed as a safe alternative to lethal force,
many incidents of use around the nation, and in California, have resulted in serious injury or
death of people shocked by ECWs. A recent article published by Reuters discusses the 1,028
deaths since 2000 involving ECWs and warns, “Nearly 80 percent of the population could fit into
one of the higher risk groups identified by Taser’s maker. …For example, any woman of
childbearing age – about 20 percent of the population – could be pregnant. Any adult male could
have impaired heart function, another third of the populace.”
(https://www.reuters.com/investigates/special-report/usa-taser-vulnerable/)
Many incidents of ECW use show police deploying the weapons to control verbally resisting or
otherwise non-compliant individuals in situations justifying only minimal force, many times
causing serious injury or death.
09-05-2018 Page 2 of 3

The Solution: The National Lawyers Guild urges the Conference to ask the California
Legislature to enact legislation that establishes mandatory reporting under §12525.2 of the
California Government of incidents of serious injury or death to a civilian after ECW use, either
as a result of the ECW charge, a suspected medical condition, or subsequent use of another
weapon.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 268 Bush Street, Suite
3237, San Francisco, CA 94104, voice 415-397-1060, fax 415-397-3077, email:
rpkoch1@sbglobal.net
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch
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RESOLUTION 09-06-2018
DIGEST
Law Enforcement: Compensation to Families of Victims of Deadly Force
Adds Government Code section 815.2.5 to provide compensation to a decedent’s family where
an unarmed decedent was a victim of deadly police force and did not present a threat.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution adds Government Code section 815.2.5 to provide compensation to decedent’s
family where an unarmed decedent was a victim of deadly police force and did not present a
threat. This resolution should be disapproved because current state and federal law allows a
decedent’s family to recover damages in cases where law enforcement uses excessive or deadly
force against an individual and the individual does not present a threat.
Current state law allows a decedent’s family to sue a law enforcement agency for excessive force
as a cause of action for unlawful battery or wrongful death as a survivorship action. (Pen. Code,
§§ 835a, 820, subd. (a); Civ. Code, § 52.1.) In addition, current state law limits the force a
police officer may use to effect an arrest to reasonable force necessary to overcome resistance or
prevent the escape of a suspect. (Pen. Code, § 835a.) Similarly, federal law allows a decedent’s
family to sue a police officer for violation of his or her Fourth Amendment rights to be free from
an unlawful seizure, which includes an excessive force claim. (42 U.S.C. § 1983.)
The jury instructions for the state and federal claims provide that the officer may use only
“reasonable force” from the perspective of a reasonable police officer to effect an arrest in light
of the seriousness of the crime at issue and whether the decedent “reasonably appeared to pose
an immediate threat to the safety” of the officers or the public. (CACI nos. 1305, 3020.) In
addition, both state and federal law allow the decedent’s family to recover monetary damages
and attorney fees. (Civ. Code, § 52.1, subd. (h); 42 U.S.C. § 1988.)
The resolution is also vague because it does not address the standards by which to judge whether
the force was reasonable. Additionally, this resolution mandates that the damages a family may
recover may not be less than $1 million, without regard to a consideration of the amount
necessary to actually compensate the family for their loss. Finally, there is no showing that this
resolution will streamline excessive force cases because they are still subject to the
reasonableness analysis and it does not foreclose a family’s right to file a lawsuit. Thus, there is
a potential for double recovery. Because the resolution fails to show that the current law
inadequately compensates families where there is a determination that the force used by law
enforcement was excessive, it should be disapproved.
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Similar to Assem. Bill No. 931 (Weber), which passed the Assembly and was referred to the
Senate Committee of Appropriations.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Government Code section 815.2.5 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

§ 815.2.5
(a) This section shall be known and may be cited as the “Unarmed Decedent Family
Compensation Act of 2019.”
(b) Whenever a firearm deployment by an officer of a state, municipal, county, city and
county, or transit agency law enforcement department or agency, or by an officer of a
University of California police department, California State University police department,
California Community College police department, or any law enforcement agency serving a
school district results in the death of an unarmed individual who did not present a threat that
necessitated deadly force, the eligible surviving family members of the decedent shall receive
compensation for their loss.
(c) For purposes of this section, “eligible surviving family members” shall include a
spouse or domestic partner, children, and dependent relatives listed in Code of Civil Procedure
Sec. 377.60.
(d) Each surviving child, spouse or domestic partner who is compensated pursuant to
this section for a State law enforcement agency shall be compensated no less than $1 million.
Each dependent relative who is compensated for a state law enforcement agency fatality shall be
compensated no less than $500,000.
(e) An eligible surviving family member may within six months of receiving notice from
a California law enforcement agency of the family member’s death as a result of a law
enforcement firearm deployment, file a compensation claim under this section with the
Department of General Services. At the claim hearing or at a subsequent trial, proof by a
preponderance of evidence that the decedent was not armed with a weapon and not presenting a
threat necessitating use of deadly force establishes compensability.
(f) The Department of Justice shall, subject to subdivision (d), negotiate a compensation
amount for an approved claim against a state law enforcement agency, and the Controller shall
certify the negotiated amount for compensation for the claimant or representative of a minor or
dependent adult claimant. If a negotiated amount cannot be reached, the claim may proceed to
state court. Compensation, whether negotiated or as provided by judgment, may be paid in full
or on a multi-year schedule as the claimant or representative may elect.
(g) Eligible surviving family members shall be entitled to reasonable attorney fees for
assistance with preparing, pursuing, and securing payment of claims.
(h) Compensation, whether by negotiated amount or by judgment, with respect to a
death resulting from a state law enforcement firearm deployment shall be paid upon an
appropriation for that purpose by the Legislature.
(i) Filing a claim with the Department of General Services does not foreclose or excuse
compliance with municipal or other local government claim procedures requiring service of
claims on a municipal clerk, governing board or other local official
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(Proposed new language underlined; language to be deleted stricken)
PROPONENT: National Lawyers Guild, San Francisco Bay Area Chapter
STATEMENT OF REASONS
The Problem: Law enforcement firearm deployments resulting in the deaths of unarmed
individuals not presenting threats necessitating use of deadly force undermine public confidence
in our justice system and leave family survivors devastated. The unnecessary deaths of Oscar
Grant in Oakland, and Ezell Ford and Alfredo Montalvo in Los Angeles county traumatized
those communities. The unnecessary deaths of Laquan McDonald in Chicago and Walter Scott
in South Carolina were publicized internationally as human rights violations. A Washington
Post November 29, 2017 report lists 903 fatalities nationwide including more than 300 persons
fatally shot while fleeing. The Guardian report, “The Counted,” lists 130 California law
enforcement gunshot fatalities during 2016 including 12 fatal shootings of unarmed persons.
Gross statistics for 2017 fatalities are similar to 2016 data.
Various causes – mistaken judgments, or an unintentional weapon discharge – can result in what
hindsight shows are unnecessary gunshot fatalities but do not necessarily establish a viable
claim based on negligence, tortious intent, or wrongful death. See “Wrongful death suits rarely
filed; families seldom win,” Las Vegas Review-Journal, November 27, 2011. There is no
compelling policy reason to not treat such deaths as compensable without requiring proof of
negligence, tortious intent, or other wrongful conduct.
The Solution: The solution is to simplify the litigation of these claims. The proposed statute
provides a far more efficient and more reliable state statutory option for eligible family
survivors to seek compensation. It is more efficient because it greatly simplifies the
requirements to establish a right to compensation. Proof by a preponderance of evidence that the
decedent was unarmed and not presenting a threat necessitating use of deadly force establishes
compensability. The statute will provide a more reliable claim procedure because proof of
wrongful conduct by law enforcement is not required in order to award compensation to family
survivors.
Clearly, jurors have great difficulty finding wrongdoing by law enforcement officers. In a South
Carolina criminal trial following the 2015 fatal shooting of unarmed motorist Walter Scott, the
jury viewed video evidence showing no threat to anyone when the officer on trial repeatedly and
fatally shot the fleeing, unarmed Mr. Scott in the back. Video evidence and bystander testimony
also showed after the shooting the officer retrieved then placed his taser weapon next to Mr.
Scott’s prone body. The officer testified that Mr. Scott had taken possession of the taser before
the fatal shooting. The eye witness testified Scott never touched the taser. The jury could not
reach a verdict.
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IMPACT STATEMENT
The proposed statute adds to the grounds for recovery presently contained in the California
Government Claims Act.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Peter Pursley, 1308 ½ Addison Street,
Berkeley, CA 94702, voice: (916) 972-1722, email: peterpursley.ph.d@gmail.com
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch
_____________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
_____________________________________________________________________________
ORANGE COUNTY BAR ASSOCIATION
Public policy and public safety often go hand-in-hand. The proposed resolution threatens to
undermine both public policy, and in effect, the safety of peace officers and the public at large.
Law enforcement officers are trained to protect the public from threats of deadly violence.
Policies are in existence to equip officers with the legal training, emotional reasoning and
tactical skill to make critical split-second decisions with regard to the deployment of their
firearms.
Lawsuits usually follow the death of an unarmed person at the hands of police. Typically, these
suits are brought under a federal statute, 42 U.S.C. § 1983, which creates civil liability when a
person acting under color of law violates federally protected rights of another. There is no
liability unless the officer violated rights. A series of U.S. Supreme Court decisions makes clear
that municipalities may be held liable under § 1983 when officers have not been adequately
trained. Proof of negligence, tortious intent or other wrongful conduct entitles surviving victims
to compensation. There is no need for a new remedy.
The resolution would be a drastic and devastating change to existing public policy. (1) The
resolution jeopardizes public safety; (2) The resolution diminishes the existing due process
requirements to impose liability; and (3) The resolution affords arbitrary compensation and is
bad public policy.
Officers are trained to primarily consider the safety of the officer and the public when
determining whether to utilize their firearm. Officers should not be asked to weigh the financial
cost of firing during the incident, if they have a reasonable belief that a suspect is armed,
presenting a threat. Any policy that would deter an officer from protecting the public against
such a threat due to million-dollar payouts is ill-advised.
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The legal question properly asked after an officer-involved shooting is whether the officer
reasonably believed the suspect was armed and dangerous during the incident. Dispensing with
that inquiry, instead asking only if the subsequent investigation revealed the presence of a
weapon effectively supplants the officer’s real-time assessment of the threat with that of an
administrative board. Juries exist to weigh in on the reasonableness of such actions. Officers
cannot be expected to identify the difference between a toy gun and a real gun in real time when
the life of officers and bystanders are in jeopardy.
Where there is no viable claim based on negligence, tortious intent or wrongful death, there
should be no compensation. Allotting an automatic payout to family members where an officer
was acting in good faith based on reasonable suspicion flies in the face of due process and good
public policy.
Wrongful death suits are calculated based on a number of determining factors. An arbitrary
grant of at least $500,000 to $1 million under this resolution may lead to a flood of new claims
against municipalities and departments where actual and compensatory damages may be far
lower than the minimums stated herein
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RESOLUTION 09-07-2018
DIGEST
Law Enforcement: Limitations on Immigration and Customs Enforcement
Adds Government Code section 7595.5 to prohibit Immigration, Customs and Enforcement
agents from entering state-owned buildings, schools or community colleges without a warrant.
RESOLUTIONS COMMITTEE RECOMMENDATION
REFER TO CONFERENCE FOR DEBATE WITHOUT RECOMMENDATION
History:
No similar resolutions found.
Reasons:
This resolution adds Government Code section 7595.5 to prohibit Immigration, Customs and
Enforcement agents from entering state-owned buildings, schools or community colleges without
a warrant. This resolution is referred to the conference for debate without recommendation due
to the meritorious arguments both for and against its approval.
California has already declared it public policy not to cooperate with Immigration, Customs and
Enforcement (ICE) agents without their having obtained a valid federal warrant. Previously
passed legislation prohibits businesses from permitting ICE agents to enter non-public premises
without a warrant. (Gov. Code, § 7285.1, subd. (a).) The resolution applies to government
owned property, prohibiting ICE agents from entering a state-owned or –operated building,
school, or community college to perform surveillance, or question or arrest an individual thereon
without a valid federal warrant. It further provides that when in possession of a valid federal
warrant, ICE agents' activities on public property shall be limited to the individual named in the
warrant.
The resolution continues California's efforts to provide a safe environment for immigrants to
participate in the activities of living in society. A relationship of trust between California's
immigrant community and state and local agencies is central to enforcing civil and criminal laws.
This trust is threatened when employees of ICE conduct raids and make arrests at courthouses, or
at schools where children are being picked up by their parents. Such actions make immigrants
fear seeking earned benefits or reporting violations of state law such as wage and hour claims,
workers' compensation benefits, or health and safety violations; hesitate appearing in California
courts pursuant to a subpoena or warrant, or to pay a fine; and avoid participating in school
activities with their children, even just dropping them off or picking them up. The resolution
would assure people they can take part in state sanctioned activities such as paying a fine,
attending school, or getting a permit, without the concern of being harassed or arrested by ICE
agents.
However, under the Supremacy Clause, this resolution may be preempted by federal law because
it creates an obstacle to the accomplishment of congressional objectives by prohibiting ICE
agents from accessing property otherwise open to the public, and by requiring a warrant even if
they seek only to speak with their target. The Supremacy Clause provides a clear rule that federal
law shall be the supreme law of the land, and that Congress has the power to preempt state
09-07-2018 Page 1 of 3

law. However, the federal power to determine immigration policy is well settled. States are
precluded from regulating conduct in a field that Congress has determined must be under its
exclusive governance. Such intent may be inferred from a framework of regulation "so pervasive
. . . that Congress left no room for the States to supplement it" or where there is a "federal
interest . . . so dominant that the federal system will be assumed to preclude enforcement of state
laws on the same subject." (Rice v. Santa Fe Elevator Corp. (1947) 331 U.S. 218, 230.)
It is this preemption argument that is the basis for Attorney General Sessions suit against
California's recently passed sanctuary laws. The resolution makes ICE enforcement more
difficult on and within public property, even where that property is otherwise open to the public,
potentially inhibiting enforcement of federal immigration law. For example, an ICE agent would
never be able to obtain a warrant for the sole purpose of questioning the target of an investigation
because warrants are not available for that purpose.
Yet, while the federal power to determine immigration policy is well settled, states have their
own important interests to protect. In general, state law governs the use of state buildings, while
both the federal and state constitutions provide the right of people to be secure in their persons
and property against unreasonable searches.
The resolution is identical to language proposed in Sen. Bill 183 (Chiu, Fletcher), which passed
the Senate and is currently being reviewed in the Judiciary Committee of the Assembly.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Government Code section 7595.5 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16

§ 7595.5
(a) Federal immigration enforcement agents, officers, or personnel shall not enter a
building owned and occupied, or leased and occupied, by the state, a public school, or a campus
of the California Community Colleges, Colleges, to perform surveillance, effectuate an arrest, or
question an individual therein, without a valid federal warrant.
(b) When in possession of a valid federal warrant, the activities of federal immigration
enforcement agents, officers, or personnel in a building owned and occupied, or leased and
occupied, by the state, a public school, or a campus of the California Community Colleges, shall
be limited to the individual who is the subject of the warrant.
(c) For purposes of this section:
(1) "Public school" means a public elementary or secondary school offering kindergarten
or any of grades 1 to 12, inclusive.
(2) "State" means a state agency, as defined pursuant to Section 11000, the Legislature,
superior court, court of appeal, the Supreme Court, the Judicial Council, or the Administrative
Office of the Courts, and each campus of the California State University and the University of
California.
(Proposed new language underlined; language to be deleted stricken)
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PROPONENT: National Lawyers Guild, San Francisco Bay Area Chapter
STATEMENT OF REASONS
The Problem: The California state Legislature has passed, and Gov. Jerry Brown has signed SB
54 which declares California to be a sanctuary state. The governor and legislature believe
immigrants are crucial in contributing to the state’s economy and culture and that state and local
resources should not be used to detain and deport undocumented immigrants.
US Immigration & Customs Enforcement (ICE), an agency of the Department of Homeland
Security, is responsible for enforcing immigration laws with the United States. In the past year,
ICE has increased enforcement within California. That enforcement has included indiscriminate
sweeps in which certain groups, based on race and ethnicity, are required to provide evidence of
citizenship, contrary to the sanctuary state legislation. Some of those sweeps have occurred
within public buildings.
The Solution: This proposed legislation would limit ICE enforcement within buildings owned
and operated by the state of California to individuals for whom ICE has a specific warrant. ICE
would be prohibited from initiating any enforcemnt action against other persons within those
buildings for whom ICE did not have a warrant.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 268 Bush St. #3237, San
Francisco, CA 94104 (415) 397-1060, Fax (415) 397-3077, rpkoch1@sbcglobal.net
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch
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RESOLUTION 09-08-2018
DIGEST
Police Use of Force: Requirement to Shoot at “Nonlethal Bodily Targets”
Adds Penal Code section 835b to require police officers who lawfully discharge a firearm to
shoot at “nonlethal bodily targets.”
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Identical to Resolution 15-06-2017, which was disapproved.
Reasons:
This resolution adds Penal Code section 835b to require police officers who lawfully discharge a
firearm to shoot at “nonlethal bodily targets.” This resolution should be disapproved because it
fails to define what is a ‘nonlethal bodily target’ and presumes that discharging a firearm is not
an inherently dangerous act.
The belief that a police officer can shoot someone in a non-lethal manner or do so without posing
a danger to others defies common sense. “[I]t would seem obvious the intentional firing of a gun
at the victim at close range is an act dangerous to human life and presents a high probability of
death.” (People v. Woods (1991) 226 Cal.App.3d 1037, 1048.) This belief also has the
unintended consequence of mitigating the actions of an errant officer who shoots and kills a
suspect while purportedly trying to hit a “nonlethal bodily target.”
The resolution suggests that there are parts of human anatomy that are “nonlethal bodily targets”
even when shot, but provides no guidance as to what they are, leaving it up to the officer’s
imagination. Currently, officers are trained to fire at center mass to neutralize an imminent
threat posed by a suspect. While a gunshot to the torso is more likely to be fatal, a bullet that
strikes an arm or leg can easily result in death if it severs an artery or ricochets back into the
body. Assuming that an arm, leg, or other appendage is a “nonlethal bodily target,” the
resolution requires the officer to endanger the lives of innocent bystanders in order to improve a
suspect’s survival, under circumstances where lethal force is justified. Officers who take aim at
a moving target’s extremities are much more likely to miss, which results in additional shots
being fired. Meanwhile, every miss allows for a stray bullet to penetrate a random bodily target
over 1,000 feet away with foreseeably fatal consequences.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Penal Code Section 835b to read as follows:
1
2
3

§ 835a
Any peace officer who has reasonable cause to believe that the person to be arrested has
committed a public offense may use reasonable force to effect the arrest, to prevent escape or to
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overcome resistance.
A peace officer who makes or attempts to make an arrest need not retreat or desist from
his efforts by reason of the resistance or threatened resistance of the person being arrested; nor
shall such officer be deemed an aggressor or lose his right to self-defense by the use of
reasonable force to effect the arrest or to prevent escape or to overcome resistance.
§ 835b
Consistent with using reasonable force as set forth in Section 835a, a peace officer, when
lawfully utilizing a firearm, shall be required to direct force toward nonlethal bodily targets on
the person being arrested, if the officer can do so without posing a danger to themself or others.
This Section is inapplicable if the officer has reasonable cause to believe that the person to be
arrested possesses a firearm or if the officer’s acts otherwise fall within the scope of Section 196
and/or Section 197.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: The Bar Association of San Francisco
STATEMENT OF REASONS
The Problem: During each of 2016 and 2017, between 963-1000 people were shot and killed by
police nationwide. (https://www.washingtonpost.com/graphics/national/police-shootings-2016/
(as of Jan. 30, 2017).Of the 963 individuals killed in 2016, 48 were unarmed, 172 were armed
with only a knife, and 631 were not fleeing. California was the only state with triple-digit
fatalities: 138, or about 14% of the total, though California has only 12% of the population.
Currently, widespread policing practice provides use of force guidance as a continuum. For
example, the San Francisco Police Department has published a General Order governing the use
of force, which includes a chart matching a subject’s actions to corresponding force options
available to a police officer. (San Francisco Police Department General Order 5.01.VI.G.4. (Dec.
21, 2016) <http://sanfranciscopolice.org/sites/default/files/Documents/PoliceDocuments/
DepartmentGeneralOrders/DGO%205.01%20Use%20of%20Force%20%28Rev.%2012-2116%29.pdf > (as of Jan. 30, 2017). The SFPD's listed force options to address an individual’s
life-threatening actions is “[u]tilizing firearms or any other available weapon or action in defense
of self and others to stop the threat.” The SFPD offers no distinction within this “deadly force”
subdivision. SFPD does not describe when it is appropriate for an officer to shoot merely to
incapacitate a suspect to arrest versus when shooting to kill is legally permissible.
To illustrate, on December 2, 2015, 26-year-old Mario Woods was shot and killed by San
Francisco police. Woods, armed with only a knife, was surrounded by officers who
simultaneously opened fire “firing squad style” on Woods from a distance of no less than 15 feet.
(Ho et al., Killing by S.F. police sets off public debate (Dec. 4, 2015) <http://www.sfgate.com/
crime/article/Man-shot-dead-by-S-F-cops-IDd-as-26-year-old-6673167.php#photo-9054615> (as
of Jan. 30, 2017)). If the proposed Penal Code Section 835b had been in effect, the officers could
have concluded that the appropriate force would have been to fire toward the suspect’s arms or
legs in an attempt to temporarily cripple, but not kill, the young man.
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Certain segments of the military are already trained in how to shoot at non-lethal targets. If the
United States military can attempt to address this situation in dangerous combat environments, it
can be addressed on the streets of California.
The Solution: The proposed legislation would require an officer, when using a firearm and when
he could safely do so, to use his weapon in a non-deadly manner. This Penal Code addendum
would insert a midpoint alternative into the binary “shoot to kill or don’t shoot at all” policing
methodology. It would also clarify the term “reasonable force” under Section 835a. This
statutory mechanism’s implementation will undoubtedly produce a decline in unnecessary deaths
resulting from police firearm use.
The primary criticisms of this proposals are 1) that it is difficult enough to shoot at a lethal target
on a charging and/or running perpetrator and 2) aiming at non-lethal targets increases the danger
of inadvertently striking bystanders. This proposal does not apply in those circumstances. This
proposal addresses a limited situation where firing at non-lethal targets occur without danger to
officers or other citizens, such as in the Mario Woods case. If the assailant is charging toward
the officer, if the assailant is running away, or if changing the target would increase the danger to
others, police officers would still be fully empowered to shoot at lethal targets as they have
always done.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
No legislation known, but relevant court cases include:
1. Graham v. Connor (1989) 490 U.S. 386, 397 (“[T]he ‘reasonableness’ inquiry in an excessive
force case is an objective one: the question is whether the officers’ actions are ‘objectively
reasonable’ in light of the facts and circumstances confronting them, without regard to their
underlying intent or motivation.”).
2. Hayes v. County of San Diego (2013) 57 Cal.4th 622, 639 (“Our response to the Ninth Circuit’s
question on an issue of state law, as restated by this court, is this: Law enforcement personnel’s
tactical conduct and decisions preceding the use of deadly force are relevant considerations
under California law in determining whether the use of deadly force gives rise to negligence
liability.”).
AUTHOR AND/OR PERMANENT CONTACT: John S. Worden, Schiff Hardin LLP, One
Market, Spear Street Tower, Suite 3100, San Francisco, CA 94105, 415.901.8764 (phone),
415.901.8701 (fax), jworden@schiffhardin.com
RESPONSIBLE FLOOR DELEGATE: John S. Worden, BASF
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RESOLUTION 10-01-2018
DIGEST
CCBA: ResComm Reports to Describe Pro and Con After Close Votes
Amends CCBA Rules of Operation and Procedure Article III, Rule 1 to require that
Resolutions Committee reports include arguments from both sides for recommendations
made on less than three-fifths majority.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends CCBA Rules of Operation and Procedure Article III, Rule 1 to
require that Resolutions Committee reports include arguments from both sides for
recommendations made on less than three-fifths majority. This resolution should be
disapproved because it is not clear that it addresses the problem it identifies, and could
have a negative impact on resolutions for which the Conference ultimately adopts the
Resolutions Committee positions.
The identified problem is the Conference’s assumption that Resolutions Committee
recommendations are unanimous. As an initial matter, it is not clear that this is a
common assumption among delegates; floor debates typically have not included
arguments based on the premise that Resolutions Committee spoke unanimously.
Moreover, the threshhold of less than three-fifths majority would not often be triggered:
Resolutions Committee has approximately 20 members; a majority is 11, and three-fifths
is 12. Thus, in a 20-member Committee, the requirement in this resolution would only be
triggered for votes of exactly 11.
Finally, the proposed solution could actually hurt the chances of an approved resolution
receiving legislative support and being enacted into law. In addition to helping delegates
in their analysis of resolutions, Resolutions Committee reports are also a tool for
legislative sponsors to use in deciding whether to support a bill and in writing their own
committee analysis. The inclusion in reports recommending approval in principle, of the
equivalent of a minority report advocating disapproval would make it more difficult for
such resultions to find sponsors, or support in the Legislature.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that the
Board of Directors amend CCBA Rules of Operation & Procedure article III, rule 1, to
read as follows:
1
2

Article III
1. Resolutions Committee
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The Board shall appoint a Resolutions Committee. One member of the committee
shall be recommended for appointment by each district Board member and one member
of the committee shall be recommended for appointment by each Ethnic Minority Board
member. In addition to the members of the committee, the Board shall appoint a chair
and up to three vice-chairs of the Resolutions Committee.
Members and officers of the committee shall serve for a period of one year or
until their successors have been appointed.
The Resolutions Committee shall meet at the call of its Chair.
All ordinary and late-filed resolutions to be submitted to the Conference shall be
referred to the Resolutions Committee. The committee shall consider all resolutions and
report its recommendations before the resolutions are made available to Conference
pursuant to article III, section 14. The Resolutions Committee may recommend:
• Approval in principle as submitted, but if adopted by fewer than three-fifths
(3/5) of the members voting, shall indicate that the vote was close and summarize the
reasons from each side in its report;
• Approval in principle as amended, but if adopted by fewer than three-fifths (3/5)
of the members voting, shall indicate that the vote was close and summarize the reasons
from each side in its report;
• Referral to the Conference without recommendation;
• Referral to Board for appropriate action;
• Disapproval, but if adopted by fewer than three-fifths (3/5) of the members
voting, shall indicate that the vote was close and summarize the reasons from each side in
its report; or
• Action Unnecessary
Upon the conclusion of a regular meeting of the Conference, the chair of the
Resolutions Committee shall report to the Board concerning the proceedings of the
meeting and make recommendations for committee membership for the following year.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: When the Resolutions Committee (Rescom) reports are released, they often expose
delegates to strong arguments only on the side Rescom voted to recommend. That gives the
impression that Rescom was decisive in its decision, which makes sense when the vote is
resolute. However, when the vote is close, persuasive arguments were presented on both sides.
To then give delegates the impression that the vote was decisive and expose them only to
convincing arguments from one side fails to acknowledge the apparently persuasive arguments
on both sides that delegations ought to consider.
The Solution: This resolution requires Rescom, when the vote is close (less than 3/5 for the
position that was adopted), to indicate in the report that the vote was close and summarize the
arguments from both sides. That will enable delegates to weigh more efficiently the pros and
cons that Rescom considered in a close vote instead of only being exposed to one side.
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IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste.
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com.
RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 10-02-2018
DIGEST
Firearms Fees: School Safety Programs
Amends Penal Code section 28225 to impose increased fees on firearms purchases from dealers
to defray the costs of school safety programs.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 28225 to impose increased fees on firearms
purchases from dealers to defray the costs of school safety programs. This resolution should be
disapproved because it provides no grounds for establishing $150 as necessary to cover the
intended costs so as to qualify as a “fee” and is more likely to be held an improper conversion of
a fee into a tax.
Under current law, Penal Code section 28255 and its related regulation, 11 California Code of
Regulations section 4001, authorize the collection of a Dealer’s Record of Sale (DROS)
Processing fee which may be adjusted for inflation. The fee charged goes towards the costs
related to tracking of firearms transfers and for related state-mandated local costs for various
firearm notification requirements. The current fee, last revised in 2015, is $19.00. (See
https://oag.ca.gov/sites/all/files/agweb/pdfs/firearms/pdf/firearms-fees.pdf.) In addition, there is
a Dealer Fee for Private Party Transfer (per firearm) authorized by Penal Code section 28055.
Under current law, fees may only be set at an amount necessary to cover the reasonable costs of
providing services necessary to the activity for which the fee is charged and which are not levied
for unrelated revenue purposes. (See Sinclair Paint Co. v. State Board of Equalization (1997) 15
Cal.4th 866, 878.) Our courts have recognized that certain user fees are not taxes, but the
amount of the fee must be generally related to the actual goods or services provided. (See Bay
Area Cellular Telephone Co. v. City of Union City (2008) 162 Cal.App.4th 686, 694.)
The resolution would impermissibly expand the purpose of the fee as necessary to cover costs
related to tracking firearms transactions and ownership into funding school safety and security
programs. While a statewide goal of improved school safety, particularly in relation to
protections against school shootings, is important, this resolution impermissibly converts a fee
into a tax. Further, even if it could pass constitutional review in relation to impermissible
taxation under the guise of a fee, it provides no basis upon which to determine $150 is the
amount reasonably necessary to cover the costs of the intended program.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 28225, to read as follows:
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§ 28225
(a) The Department of Justice may require the dealer to charge each firearm purchaser a
fee not to exceed one hundred and fifty fourteen ($14150) dollars except that the fee may be
increased at a rate not to exceed any increase in the California Consumer Price Index as
compiled and reported by the Department of Industrial Relations.
(b) The fee under subdivision (a) shall be no more than is necessary used to fund the
following:
(1) The department for the cost of furnishing this information.
(2) The department for the cost of meeting its obligations under paragraph (2) of
subdivision (b) of Section 8100 of the Welfare and Institutions Code.
(3) Local mental health facilities for state-mandated local costs resulting from the
reporting requirements imposed by Section 8103 of the Welfare and Institutions Code .
(4) The State Department of State Hospitals for the costs resulting from the requirements
imposed by Section 8104 of the Welfare and Institutions Code.
(5) Local mental hospitals, sanitariums, and institutions for state-mandated local costs
resulting from the reporting requirements imposed by Section 8105 of the Welfare and
Institutions Code.
(6) Local law enforcement agencies for state-mandated local costs resulting from the
notification requirements set forth in subdivision (a) of Section 6385 of the Family Code.
(7) Local law enforcement agencies for state-mandated local costs resulting from the
notification requirements set forth in subdivision (c) of Section 8105 of the Welfare and
Institutions Code.
(8) For the actual costs associated with the electronic or telephonic transfer of
information pursuant to Section 28215.
(9) The Department of Food and Agriculture for the costs resulting from the notification
provisions set forth in Section 5343.5 of the Food and Agricultural Code.
(10) The department for the costs associated with subdivisions (d) and (e) of Section
27560.
(11) The department for the costs associated with funding Department of Justice
firearms-related regulatory and enforcement activities related to the sale, purchase, possession,
loan, or transfer of firearms pursuant to any provision listed in Section 16580.
(12) The Department of Education, for costs associated with the creation, management,
and maintenance of school safety programs, or for costs associated with school facilities
upgrades that promote the safety of students.
(c) The fee established pursuant to this section shall not exceed the sum of the actual
processing costs of the department, the estimated reasonable costs of the local mental health
facilities for complying with the reporting requirements imposed by paragraph (3) of subdivision
(b), the costs of the State Department of State Hospitals for complying with the requirements
imposed by paragraph (4) of subdivision (b), the estimated reasonable costs of local mental
hospitals, sanitariums, and institutions for complying with the reporting requirements imposed
by paragraph (5) of subdivision (b), the estimated reasonable costs of local law enforcement
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agencies for complying with the notification requirements set forth in subdivision (a) of Section
6385 of the Family Code , the estimated reasonable costs of local law enforcement agencies for
complying with the notification requirements set forth in subdivision (c) of Section 8105 of the
Welfare and Institutions Code imposed by paragraph (7) of subdivision (b), the estimated
reasonable costs of the Department of Food and Agriculture for the costs resulting from the
notification provisions set forth in Section 5343.5 of the Food and Agricultural Code , the
estimated reasonable costs of the department for the costs associated with subdivisions (d) and
(e) of Section 27560, the cost to the Department of Education, for the creation, management, and
maintenance of school safety programs, or for the costs of school facilities upgrades that promote
the safety of students, and the estimated reasonable costs of department firearms-related
regulatory and enforcement activities related to the sale, purchase, possession, loan, or transfer of
firearms pursuant to any provision listed in Section 16580.
(d)Where the electronic or telephonic transfer of applicant information is used, the
department shall establish a system to be used for the submission of the fees described in this
section to the department.
(Proposed new language underlined, language to be deleted stricken)
PROPONENT: Nick Stewart-Oaten, Lara Kislinger, Robin Bernstein-Lev, Dylan Ford, Casey
Lilienfeld, Alissa Sterling, Kim Greene, Mike King, Eyvin Hernandez, Megan Gallow
STATEMENT OF REASONS
The Problem: The mass proliferation of firearms in our country, and apparent inability of the
federal government to prevent their acquisition by those intent on harm, has resulted in a surge of
school shootings, and the deaths of scores of children, teachers, and others. Already
underfunded public schools are forced to incur costs training teachers, and enacting safety
programs for students in an effort to prevent further deaths, while profitable firearms vendors sell
hundreds of thousands of cheap firearms to the public. The AR-15 assault rifle, for example,
most recently used to massacre children in Florida, can be purchased for as little as $700 today.
Handguns, of course, cost significantly less.
The Solution: Firearms dealers should be asked to help defray the substantial costs imposed on
society by the sale of their product. This resolution would increase the laughably small $14 fee
currently imposed on dealers to a more robust $150. In addition, the bill would add school safety
programs to the list of programs on which funds generated by this fee can be spent.
IMPACT STATEMENT
The resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELEATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Nick Stewart-Oaten, nstewartoaten@pubdef.lacounty.gov, 213-974-3000
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RESPONSIBLE FLOOR DELEGATE: Nick Stewart-Oaten
______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
SAN DIEGO COUNTY BAR ASSOCIATION
The SDCBA Delegation urges disapproval of Resolution 10-02-2018. While this Resolution
proposes an interesting means of funding school safety programs, the proposed “fee” will likely
be determined to be a “tax.” Further, the $150/fire arms transaction is too high.
The SDCBA Delegation is also concerned that such a high per-firearm transaction fee is likely to
increase black market and individual to individual firearms transfers. This will adversely impact
law enforcement tracking of firearms.
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RESOLUTION 10-03-2018
DIGEST
Medi-Cal Coverage: Feminine Hygiene Products
Amends Welfare and Institutions Code section 14132 to require coverage for feminine hygiene
products under Medi-Cal.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Welfare and Institutions Code section 14132 to require coverage for
feminine hygiene products under Medi-Cal. This resolution should be approved in principle
because it ensures that women of childbearing age have the feminine hygiene products that are
necessary to allow them to attend work and school full-time, and will improve their contributions
and productivity in work, school, and their community.
Women who lack the funds for acquiring feminine hygiene products are limited in their ability to
control or manage their menstrual flow. As a result, women in this position are faced with much
more than just potential embarrassment. If women are unable to manage their menstrual flow
they must miss school, work, and other activities outside the home, because participating in such
activities would create unsanitary conditions for themselves and those around them.
Consequently, low-income women and girls can find it necessary to segregate themselves from
society, and limit their contributions to work and school for approximately one week every
month, (which adds up to approximately three months a year). Such limitations not only hinder
girls from receiving a full education, they also limit women from finding and retaining
employment, and therefore reduce the benefits that employers would otherwise receive from
having their employee available all month long.
Feminine hygiene products should not be considered a preferred or optional item; they are
necessary for women in modern society to participate and function in society. Providing those
products through Medi-Cal will help women of child-bearing age contribute to their work and
education on a full-time basis and therefore help to decrease the use and reliance on public
resources.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Welfare and Institutions Code Section 14132 to read as follows:
1
2

§ 14132
The following is the schedule of benefits under this chapter:
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(a) Outpatient services are covered as follows:
Physician, hospital or clinic outpatient, surgical center, respiratory care, optometric, chiropractic,
psychology, podiatric, occupational therapy, physical therapy, speech therapy, audiology,
acupuncture to the extent federal matching funds are provided for acupuncture, and services of
persons rendering treatment by prayer or healing by spiritual means in the practice of any church
or religious denomination insofar as these can be encompassed by federal participation under an
approved plan, subject to utilization controls.
(b) (1) Inpatient hospital services, including, but not limited to, physician and podiatric
services, physical therapy and occupational therapy, are covered subject to utilization controls.
(2) For Medi-Cal fee-for-service beneficiaries, emergency services and care that are
necessary for the treatment of an emergency medical condition and medical care directly related
to the emergency medical condition. This paragraph shall not be construed to change the
obligation of Medi-Cal managed care plans to provide emergency services and care. For the
purposes of this paragraph, “emergency services and care” and “emergency medical condition”
shall have the same meanings as those terms are defined in Section 1317.1 of the Health and
Safety Code.
(c) Nursing facility services, subacute care services, and services provided by any
category of intermediate care facility for the developmentally disabled, including podiatry,
physician, nurse practitioner services, and prescribed drugs, as described in subdivision (d), are
covered subject to utilization controls. Respiratory care, physical therapy, occupational therapy,
speech therapy, and audiology services for patients in nursing facilities and any category of
intermediate care facility for the developmentally disabled are covered subject to utilization
controls.
(d) (1) Purchase of prescribed drugs is covered subject to the Medi-Cal List of Contract
Drugs and utilization controls.
(2) Purchase of drugs used to treat erectile dysfunction or any off-label uses of those
drugs are covered only to the extent that federal financial participation is available.
(3) (A) To the extent required by federal law, the purchase of outpatient prescribed drugs,
for which the prescription is executed by a prescriber in written, nonelectronic form on or after
April 1, 2008, is covered only when executed on a tamper resistant prescription form. The
implementation of this paragraph shall conform to the guidance issued by the federal Centers for
Medicare and Medicaid Services but shall not conflict with state statutes on the characteristics of
tamper resistant prescriptions for controlled substances, including Section 11162.1 of the Health
and Safety Code. The department shall provide providers and beneficiaries with as much
flexibility in implementing these rules as allowed by the federal government. The department
shall notify and consult with appropriate stakeholders in implementing, interpreting, or making
specific this paragraph.
(B) Notwithstanding Chapter 3.5 (commencing with Section 11340) of Part 1 of Division
3 of Title 2 of the Government Code, the department may take the actions specified in
subparagraph (A) by means of a provider bulletin or notice, policy letter, or other similar
instructions without taking regulatory action.
(4) (A) (i) For the purposes of this paragraph, nonlegend has the same meaning as defined
in subdivision (a) of Section 14105.45.
(ii) Nonlegend acetaminophen-containing products, with the exception of children’s
acetaminophen-containing products, selected by the department are not covered benefits.
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(iii) Nonlegend cough and cold products selected by the department are not covered
benefits. This clause shall be implemented on the first day of the first calendar month following
90 days after the effective date of the act that added this clause, or on the first day of the first
calendar month following 60 days after the date the department secures all necessary federal
approvals to implement this section, whichever is later.
(iv) Beneficiaries under the Early and Periodic Screening, Diagnosis, and Treatment
Program shall be exempt from clauses (ii) and (iii).
(B) Notwithstanding Chapter 3.5 (commencing with Section 11340) of Part 1 of Division
3 of Title 2 of the Government Code, the department may take the actions specified in
subparagraph (A) by means of a provider bulletin or notice, policy letter, or other similar
instruction without taking regulatory action.
(e) Outpatient dialysis services and home hemodialysis services, including physician
services, medical supplies, drugs, and equipment required for dialysis, are covered, subject to
utilization controls.
(f) Anesthesiologist services when provided as part of an outpatient medical procedure,
nurse anesthetist services when rendered in an inpatient or outpatient setting under conditions set
forth by the director, outpatient laboratory services, and X-ray services are covered, subject to
utilization controls. Nothing in this subdivision shall be construed to require prior authorization
for anesthesiologist services provided as part of an outpatient medical procedure or for portable
X-ray services in a nursing facility or any category of intermediate care facility for the
developmentally disabled.
(g) Blood and blood derivatives are covered.
(h) (1) Emergency and essential diagnostic and restorative dental services, except for
orthodontic, fixed bridgework, and partial dentures that are not necessary for balance of a
complete artificial denture, are covered, subject to utilization controls. The utilization controls
shall allow emergency and essential diagnostic and restorative dental services and prostheses that
are necessary to prevent a significant disability or to replace previously furnished prostheses that
are lost or destroyed due to circumstances beyond the beneficiary’s control. Notwithstanding the
foregoing, the director may by regulation provide for certain fixed artificial dentures necessary
for obtaining employment or for medical conditions that preclude the use of removable dental
prostheses, and for orthodontic services in cleft palate deformities administered by the
department’s California Children Services Program.
(2) For persons 21 years of age or older, the services specified in paragraph (1) shall be
provided subject to the following conditions:
(A) Periodontal treatment is not a benefit.
(B) Endodontic therapy is not a benefit except for vital pulpotomy.
(C) Laboratory processed crowns are not a benefit.
(D) Removable prosthetics shall be a benefit only for patients as a requirement for
employment.
(E) The director may, by regulation, provide for the provision of fixed artificial dentures
that are necessary for medical conditions that preclude the use of removable dental prostheses.
(F) Notwithstanding the conditions specified in subparagraphs (A) to (E), inclusive, the
department may approve services for persons with special medical disorders subject to utilization
review.
(3) Paragraph (2) shall become inoperative July 1, 1995.
(i) Medical transportation is covered, subject to utilization controls.
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(j) Home health care services are covered, subject to utilization controls.
(k) Prosthetic and orthotic devices and eyeglasses are covered, subject to utilization
controls. Utilization controls shall allow replacement of prosthetic and orthotic devices and
eyeglasses necessary because of loss or destruction due to circumstances beyond the
beneficiary’s control. Frame styles for eyeglasses replaced pursuant to this subdivision shall not
change more than once every two years, unless the department so directs.
Orthopedic and conventional shoes are covered when provided by a prosthetic and orthotic
supplier on the prescription of a physician and when at least one of the shoes will be attached to
a prosthesis or brace, subject to utilization controls. Modification of stock conventional or
orthopedic shoes when medically indicated, is covered subject to utilization controls. When there
is a clearly established medical need that cannot be satisfied by the modification of stock
conventional or orthopedic shoes, custom-made orthopedic shoes are covered, subject to
utilization controls.
Therapeutic shoes and inserts are covered when provided to beneficiaries with a
diagnosis of diabetes, subject to utilization controls, to the extent that federal financial
participation is available.
(l) Hearing aids are covered, subject to utilization controls. Utilization controls shall
allow replacement of hearing aids necessary because of loss or destruction due to circumstances
beyond the beneficiary’s control.
(m) Durable medical equipment and medical supplies are covered, subject to utilization
controls. The utilization controls shall allow the replacement of durable medical equipment and
medical supplies when necessary because of loss or destruction due to circumstances beyond the
beneficiary’s control. The utilization controls shall allow authorization of durable medical
equipment needed to assist a disabled beneficiary in caring for a child for whom the disabled
beneficiary is a parent, stepparent, foster parent, or legal guardian, subject to the availability of
federal financial participation. The department shall adopt emergency regulations to define and
establish criteria for assistive durable medical equipment in accordance with the rulemaking
provisions of the Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340)
of Part 1 of Division 3 of Title 2 of the Government Code).
(n) Family planning services are covered, subject to utilization controls. However, for
Medi-Cal managed care plans, any utilization controls shall be subject to Section 1367.25 of the
Health and Safety Code.
(o) Inpatient intensive rehabilitation hospital services, including respiratory rehabilitation
services, in a general acute care hospital are covered, subject to utilization controls, when either
of the following criteria are met:
(1) A patient with a permanent disability or severe impairment requires an inpatient
intensive rehabilitation hospital program as described in Section 14064 to develop function
beyond the limited amount that would occur in the normal course of recovery.
(2) A patient with a chronic or progressive disease requires an inpatient intensive
rehabilitation hospital program as described in Section 14064 to maintain the patient’s present
functional level as long as possible.
(p) (1) Adult day health care is covered in accordance with Chapter 8.7 (commencing
with Section 14520).
(2) Commencing 30 days after the effective date of the act that added this paragraph, and
notwithstanding the number of days previously approved through a treatment authorization
request, adult day health care is covered for a maximum of three days per week.
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(3) As provided in accordance with paragraph (4), adult day health care is covered for a
maximum of five days per week.
(4) As of the date that the director makes the declaration described in subdivision (g) of
Section 14525.1, paragraph (2) shall become inoperative and paragraph (3) shall become
operative.
(q) (1) Application of fluoride, or other appropriate fluoride treatment as defined by the
department, and other prophylaxis treatment for children 17 years of age and under are covered.
(2) All dental hygiene services provided by a registered dental hygienist, registered dental
hygienist in extended functions, and registered dental hygienist in alternative practice licensed
pursuant to Sections 1753, 1917, 1918, and 1922 of the Business and Professions Code may be
covered as long as they are within the scope of Denti-Cal benefits and they are necessary
services provided by a registered dental hygienist, registered dental hygienist in extended
functions, or registered dental hygienist in alternative practice.
(r) (1) Paramedic services performed by a city, county, or special district, or pursuant to a
contract with a city, county, or special district, and pursuant to a program established under
former Article 3 (commencing with Section 1480) of Chapter 2.5 of Division 2 of the Health and
Safety Code by a paramedic certified pursuant to that article, and consisting of defibrillation and
those services specified in subdivision (3) of former Section 1482 of the article.
(2) All providers enrolled under this subdivision shall satisfy all applicable statutory and
regulatory requirements for becoming a Medi-Cal provider.
(3) This subdivision shall be implemented only to the extent funding is available under
Section 14106.6.
(s) In-home medical care services are covered when medically appropriate and subject to
utilization controls, for beneficiaries who would otherwise require care for an extended period of
time in an acute care hospital at a cost higher than in-home medical care services. The director
shall have the authority under this section to contract with organizations qualified to provide inhome medical care services to those persons. These services may be provided to patients placed
in shared or congregate living arrangements, if a home setting is not medically appropriate or
available to the beneficiary. As used in this section, “in-home medical care service” includes
utility bills directly attributable to continuous, 24-hour operation of life-sustaining medical
equipment, to the extent that federal financial participation is available.
As used in this subdivision, in-home medical care services include, but are not limited to:
(1) Level-of-care and cost-of-care evaluations.
(2) Expenses, directly attributable to home care activities, for materials.
(3) Physician fees for home visits.
(4) Expenses directly attributable to home care activities for shelter and modification to
shelter.
(5) Expenses directly attributable to additional costs of special diets, including tube
feeding.
(6) Medically related personal services.
(7) Home nursing education.
(8) Emergency maintenance repair.
(9) Home health agency personnel benefits that permit coverage of care during periods
when regular personnel are on vacation or using sick leave.
(10) All services needed to maintain antiseptic conditions at stoma or shunt sites on the
body.
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(11) Emergency and nonemergency medical transportation.
(12) Medical supplies.
(13) Medical equipment, including, but not limited to, scales, gurneys, and equipment
racks suitable for paralyzed patients.
(14) Utility use directly attributable to the requirements of home care activities that are in
addition to normal utility use.
(15) Special drugs and medications.
(16) Home health agency supervision of visiting staff that is medically necessary, but not
included in the home health agency rate.
(17) Therapy services.
(18) Household appliances and household utensil costs directly attributable to home care
activities.
(19) Modification of medical equipment for home use.
(20) Training and orientation for use of life-support systems, including, but not limited to,
support of respiratory functions.
(21) Respiratory care practitioner services as defined in Sections 3702 and 3703 of the
Business and Professions Code, subject to prescription by a physician and surgeon.
Beneficiaries receiving in-home medical care services are entitled to the full range of services
within the Medi-Cal scope of benefits as defined by this section, subject to medical necessity and
applicable utilization control. Services provided pursuant to this subdivision, which are not
otherwise included in the Medi-Cal schedule of benefits, shall be available only to the extent that
federal financial participation for these services is available in accordance with a home- and
community-based services waiver.
(t) Home- and community-based services approved by the United States Department of
Health and Human Services are covered to the extent that federal financial participation is
available for those services under the state plan or waivers granted in accordance with Section
1315 or 1396n of Title 42 of the United States Code. The director may seek waivers for any or
all home- and community-based services approvable under Section 1315 or 1396n of Title 42 of
the United States Code. Coverage for those services shall be limited by the terms, conditions, and
duration of the federal waivers.
(u) Comprehensive perinatal services, as provided through an agreement with a health
care provider designated in Section 14134.5 and meeting the standards developed by the
department pursuant to Section 14134.5, subject to utilization controls.
The department shall seek any federal waivers necessary to implement the provisions of this
subdivision. The provisions for which appropriate federal waivers cannot be obtained shall not
be implemented. Provisions for which waivers are obtained or for which waivers are not required
shall be implemented notwithstanding any inability to obtain federal waivers for the other
provisions. No provision of this subdivision shall be implemented unless matching funds from
Subchapter XIX (commencing with Section 1396) of Chapter 7 of Title 42 of the United States
Code are available.
(v) Early and periodic screening, diagnosis, and treatment for any individual under 21
years of age is covered, consistent with the requirements of Subchapter XIX (commencing with
Section 1396) of Chapter 7 of Title 42 of the United States Code.
(w) Hospice service which is Medicare-certified hospice service is covered, subject to
utilization controls. Coverage shall be available only to the extent that no additional net program
costs are incurred.
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(x) When a claim for treatment provided to a beneficiary includes both services that are
authorized and reimbursable under this chapter, and services that are not reimbursable under this
chapter that portion of the claim for the treatment and services authorized and reimbursable
under this chapter shall be payable.
(y) Home- and community-based services approved by the United States Department of
Health and Human Services for beneficiaries with a diagnosis of AIDS or ARC, who require
intermediate care or a higher level of care.
Services provided pursuant to a waiver obtained from the Secretary of the United States
Department of Health and Human Services pursuant to this subdivision, and which are not
otherwise included in the Medi-Cal schedule of benefits, shall be available only to the extent that
federal financial participation for these services is available in accordance with the waiver, and
subject to the terms, conditions, and duration of the waiver. These services shall be provided to
individual beneficiaries in accordance with the client’s needs as identified in the plan of care, and
subject to medical necessity and applicable utilization control.
The director may under this section contract with organizations qualified to provide, directly or
by subcontract, services provided for in this subdivision to eligible beneficiaries. Contracts or
agreements entered into pursuant to this division shall not be subject to the Public Contract Code.
(z) Respiratory care when provided in organized health care systems as defined in
Section 3701 of the Business and Professions Code, and as an in-home medical service as
outlined in subdivision (s).
(aa) (1) There is hereby established in the department, a program to provide
comprehensive clinical family planning services to any person who has a family income at or
below 200 percent of the federal poverty level, as revised annually, and who is eligible to receive
these services pursuant to the waiver identified in paragraph (2). This program shall be known as
the Family Planning, Access, Care, and Treatment (Family PACT) Program.
(2) The department shall seek a waiver in accordance with Section 1315 of Title 42 of the
United States Code, or a state plan amendment adopted in accordance with Section
1396a(a)(10)(A)(ii)(XXI) of Title 42 of the United States Code, which was added to Section
1396a of Title 42 of the United States Code by Section 2303(a)(2) of the federal Patient
Protection and Affordable Care Act (PPACA) (Public Law 111-148), for a program to provide
comprehensive clinical family planning services as described in paragraph (8). Under the waiver,
the program shall be operated only in accordance with the waiver and the statutes and regulations
in paragraph (4) and subject to the terms, conditions, and duration of the waiver. Under the state
plan amendment, which shall replace the waiver and shall be known as the Family PACT
successor state plan amendment, the program shall be operated only in accordance with this
subdivision and the statutes and regulations in paragraph (4). The state shall use the standards
and processes imposed by the state on January 1, 2007, including the application of an eligibility
discount factor to the extent required by the federal Centers for Medicare and Medicaid Services,
for purposes of determining eligibility as permitted under Section 1396a(a)(10)(A)(ii)(XXI) of
Title 42 of the United States Code. To the extent that federal financial participation is available,
the program shall continue to conduct education, outreach, enrollment, service delivery, and
evaluation services as specified under the waiver. The services shall be provided under the
program only if the waiver and, when applicable, the successor state plan amendment are
approved by the federal Centers for Medicare and Medicaid Services and only to the extent that
federal financial participation is available for the services. Nothing in this section shall prohibit
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the department from seeking the Family PACT successor state plan amendment during the
operation of the waiver.
(3) Solely for the purposes of the waiver or Family PACT successor state plan
amendment and notwithstanding any other law, the collection and use of an individual’s social
security number shall be necessary only to the extent required by federal law.
(4) Sections 14105.3 to 14105.39, inclusive, 14107.11, 24005, and 24013, and any
regulations adopted under these statutes shall apply to the program provided for under this
subdivision. No other provision of law under the Medi-Cal program or the State-Only Family
Planning Program shall apply to the program provided for under this subdivision.
(5) Notwithstanding Chapter 3.5 (commencing with Section 11340) of Part 1 of Division
3 of Title 2 of the Government Code, the department may implement, without taking regulatory
action, the provisions of the waiver after its approval by the federal Centers for Medicare and
Medicaid Services and the provisions of this section by means of an all-county letter or similar
instruction to providers. Thereafter, the department shall adopt regulations to implement this
section and the approved waiver in accordance with the requirements of Chapter 3.5
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code.
Beginning six months after the effective date of the act adding this subdivision, the department
shall provide a status report to the Legislature on a semiannual basis until regulations have been
adopted.
(6) In the event that the Department of Finance determines that the program operated
under the authority of the waiver described in paragraph (2) or the Family PACT successor state
plan amendment is no longer cost effective, this subdivision shall become inoperative on the first
day of the first month following the issuance of a 30-day notification of that determination in
writing by the Department of Finance to the chairperson in each house that considers
appropriations, the chairpersons of the committees, and the appropriate subcommittees in each
house that considers the State Budget, and the Chairperson of the Joint Legislative Budget
Committee.
(7) If this subdivision ceases to be operative, all persons who have received or are eligible
to receive comprehensive clinical family planning services pursuant to the waiver described in
paragraph (2) shall receive family planning services under the Medi-Cal program pursuant to
subdivision (n) if they are otherwise eligible for Medi-Cal with no share of cost, or shall receive
comprehensive clinical family planning services under the program established in Division 24
(commencing with Section 24000) either if they are eligible for Medi-Cal with a share of cost or
if they are otherwise eligible under Section 24003.
(8) For purposes of this subdivision, “comprehensive clinical family planning services”
means the process of establishing objectives for the number and spacing of children, and
selecting the means by which those objectives may be achieved. These means include a broad
range of acceptable and effective methods and services to limit or enhance fertility, including
contraceptive methods, federal Food and Drug Administration approved contraceptive drugs,
devices, and supplies, natural family planning, abstinence methods, and basic, limited fertility
management. Comprehensive clinical family planning services include, but are not limited to,
preconception counseling, maternal and fetal health counseling, general reproductive health care,
including diagnosis and treatment of infections and conditions, including cancer, that threaten
reproductive capability, medical family planning treatment and procedures, including supplies
and follow-up, and informational, counseling, and educational services. Comprehensive clinical
family planning services shall not include abortion, pregnancy testing solely for the purposes of
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referral for abortion or services ancillary to abortions, or pregnancy care that is not incident to
the diagnosis of pregnancy. Comprehensive clinical family planning services shall be subject to
utilization control and include all of the following:
(A) Family planning related services and male and female sterilization. Family planning
services for men and women shall include emergency services and services for complications
directly related to the contraceptive method, federal Food and Drug Administration approved
contraceptive drugs, devices, and supplies, and followup, consultation, and referral services, as
indicated, which may require treatment authorization requests.
(B) All United States Department of Agriculture, federal Food and Drug Administration
approved contraceptive drugs, devices, and supplies that are in keeping with current standards of
practice and from which the individual may choose.
(C) Culturally and linguistically appropriate health education and counseling services,
including informed consent, that include all of the following:
(i) Psychosocial and medical aspects of contraception.
(ii) Sexuality.
(iii) Fertility.
(iv) Pregnancy.
(v) Parenthood.
(vi) Infertility.
(vii) Reproductive health care.
(viii) Preconception and nutrition counseling.
(ix) Prevention and treatment of sexually transmitted infection.
(x) Use of contraceptive methods, federal Food and Drug Administration approved
contraceptive drugs, devices, and supplies.
(xi) Possible contraceptive consequences and followup.
(xii) Interpersonal communication and negotiation of relationships to assist individuals
and couples in effective contraceptive method use and planning families.
(D) A comprehensive health history, updated at the next periodic visit (between 11 and
24 months after initial examination) that includes a complete obstetrical history, gynecological
history, contraceptive history, personal medical history, health risk factors, and family health
history, including genetic or hereditary conditions.
(E) A complete physical examination on initial and subsequent periodic visits.
(F) Services, drugs, devices, and supplies deemed by the federal Centers for Medicare
and Medicaid Services to be appropriate for inclusion in the program.
(G) Feminine hygiene products for containing, collecting or managing menstrual flow.
(9) In order to maximize the availability of federal financial participation under this
subdivision, the director shall have the discretion to implement the Family PACT successor state
plan amendment retroactively to July 1, 2010.
(ab) (1) Purchase of prescribed enteral nutrition products is covered, subject to the MediCal list of enteral nutrition products and utilization controls.
(2) Purchase of enteral nutrition products is limited to those products to be administered
through a feeding tube, including, but not limited to, a gastric, nasogastric, or jejunostomy tube.
Beneficiaries under the Early and Periodic Screening, Diagnosis, and Treatment Program shall
be exempt from this paragraph.
(3) Notwithstanding paragraph (2), the department may deem an enteral nutrition
product, not administered through a feeding tube, including, but not limited to, a gastric,
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nasogastric, or jejunostomy tube, a benefit for patients with diagnoses, including, but not limited
to, malabsorption and inborn errors of metabolism, if the product has been shown to be neither
investigational nor experimental when used as part of a therapeutic regimen to prevent serious
disability or death.
(4) Notwithstanding Chapter 3.5 (commencing with Section 11340) of Part 1 of Division
3 of Title 2 of the Government Code, the department may implement the amendments to this
subdivision made by the act that added this paragraph by means of all-county letters, provider
bulletins, or similar instructions, without taking regulatory action.
(5) The amendments made to this subdivision by the act that added this paragraph shall
be implemented June 1, 2011, or on the first day of the first calendar month following 60 days
after the date the department secures all necessary federal approvals to implement this section,
whichever is later.
(ac) Diabetic testing supplies are covered when provided by a pharmacy, subject to
utilization controls.
(ad) (1) Nonmedical transportation is covered, subject to utilization controls and
permissible time and distance standards, for a beneficiary to obtain covered Medi-Cal services.
(2) (A) (i) Nonmedical transportation includes, at a minimum, round trip transportation
for a beneficiary to obtain covered Medi-Cal services by passenger car, taxicab, or any other
form of public or private conveyance, and mileage reimbursement when conveyance is in a
private vehicle arranged by the beneficiary and not through a transportation broker, bus passes,
taxi vouchers, or train tickets.
(ii) Nonmedical transportation does not include the transportation of sick, injured,
invalid, convalescent, infirm, or otherwise incapacitated beneficiaries by ambulances, litter vans,
or wheelchair vans licensed, operated, and equipped in accordance with state and local statutes,
ordinances, or regulations.
(B) Nonmedical transportation shall be provided for a beneficiary who can attest in a
manner to be specified by the department that other currently available resources have been
reasonably exhausted. For beneficiaries enrolled in a managed care plan, nonmedical
transportation shall be provided by the beneficiary’s managed care plan. For Medi-Cal fee-forservice beneficiaries, the department shall provide nonmedical transportation when those
services are not available to the beneficiary under Sections 14132.44 and 14132.47.
(3) Nonmedical transportation shall be provided in a form and manner that is accessible,
in terms of physical and geographic accessibility, for the beneficiary and consistent with
applicable state and federal disability rights laws.
(4) It is the intent of the Legislature in enacting this subdivision to affirm the requirement
under Section 431.53 of Title 42 of the Code of Federal Regulations, in which the department is
required to provide necessary transportation, including nonmedical transportation, for recipients
to and from covered services. This subdivision shall not be interpreted to add a new benefit to the
Medi-Cal program.
(5) The department shall seek any federal approvals that may be required to implement
this subdivision, including, but not limited to, approval of revisions to the existing state plan that
the department determines are necessary to implement this subdivision.
(6) This subdivision shall be implemented only to the extent that federal financial
participation is available and not otherwise jeopardized, and any necessary federal approvals
have been obtained.
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(7) Prior to the effective date of any necessary federal approvals, nonmedical
transportation was not a Medi-Cal managed care benefit with the exception of when provided as
an Early and Periodic Screening, Diagnosis, and Treatment (EPSDT) service.
(8) Notwithstanding Chapter 3.5 (commencing with Section 11340) of Part 1 of Division
3 of Title 2 of the Government Code, the department, without taking any further regulatory
action, shall implement, interpret, or make specific this subdivision by means of all-county
letters, plan letters, plan or provider bulletins, or similar instructions until the time regulations
are adopted. By July 1, 2018, the department shall adopt regulations in accordance with the
requirements of Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2
of the Government Code. Commencing January 1, 2018, and notwithstanding Section 10231.5 of
the Government Code, the department shall provide a status report to the Legislature on a
semiannual basis, in compliance with Section 9795 of the Government Code, until regulations
have been adopted.
(9) This subdivision shall not be implemented until July 1, 2017.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Women Lawyers of Ventura County
STATEMENT OF REASONS
The Problem: Existing law under the Family Planning, Access, Car and Treatment (Family
PACT) Program covers contraception, including condoms, but does not cover feminine hygiene
products for women and girls of childbearing age. Currently young women and girls who cannot
afford feminine hygiene products are missing school when they menstruate. Low income female
wage earners have a similar challenge; missing work during menstrual periods due to the high
cost of feminine hygiene products.
The Solution: This Resolution would include feminine hygiene products as covered items for
low income women and girls under the Family PACT Program, a part of Medi-Cal. Providing
Medi-Cal coverage for feminine hygiene products under the Family PACT Program would help
ensure young women and girls do not miss school or work out of fear that they cannot control or
manage menstrual flow.
IMPACT STATEMENT
This resolution does not affect any other law, rule statute other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Tina Rasnow, 1000 South Ventu Park Road,
Newbury Park, CA 91320; 805-236-0266; tina@rasnowpeak.com
RESPONSIBLE FLOOR DELEGATE: Tina Rasnow
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RESOLUTION 10-04-2018
DIGEST
Health and Safety: Diaper Changing Stations in Restaurants
Amends Health and Safety Code Section 118506 to require that all restaurants provide diaper
changing stations.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Health and Safety Code section 118506 to require that all restaurants
provide diaper changing stations. This resolution should be approved in principle because diaper
changing stations are necessary for safety of children and to provide a sanitary option for
changing diapers.
Current law requires that diaper changing stations be provided in men’s and women’s restrooms
in a long list of types of businesses, including restaurants. However, in the current statute, this
requirement to provide diaper changing stations only applies to restaurants that have occupancy
of at least 60 persons. There are many restaurants that provide bathroom facilities but have
occupancy of less than 60 persons. Providing diaper changing stations to parents is also
necessary in the smaller restaurants to avoid the parent having to change a diaper on the floor of
the restroom or the restaurant, or in a way that is not safe for the child.
Adding this requirement is not cost prohibitive to small business owners. Diaper changing
stations can be purchased online starting at approximately $150, and are simple and cost
effective to install. In addition, there is a provision for an exception to the requirement if a local
building official determines that the restaurant’s restrooms are too small or unable to
accommodate the installation of a diaper changing station.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Health and Safety Code section 118506 to read as follows:
1
2
3
4
5
6
7
8

§ 118506
(a) (1) A theater or movie house, grocery store, health facility, convention center, sports
arena, auditorium, cultural complex, exhibition hall, library, passenger terminal, permanent
amusement park structure, restaurant with an occupancy of at least 60 persons, as determined by
the State Fire Marshal, shopping center of more than 25,000 square feet, tourist attraction, or
retail store of more than 5,000 square feet shall install and maintain at least one baby diaper
changing station if the facility is open to the public. There shall be at least one safe, sanitary,
convenient, and publicly accessible baby diaper changing station that is accessible to women
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entering a restroom provided for use by women and one that is accessible to men entering a
restroom provided for use by men, or at least one safe, sanitary, convenient, and publicly
accessible baby diaper changing station that is accessible to both men and women.
(2) (A) All restaurants open to the public shall install and maintain at least one baby
diaper changing station. There shall be at least one safe, sanitary, convenient, and publicly
accessible baby diaper changing station that is accessible to women entering a restroom provided
for use by women and one that is accessible to men entering a restroom provided for use by men,
or at least one safe, sanitary, convenient, and publicly accessible baby diaper changing station
that is accessible to both men and women.
(B) If the structure is of such a configuration that it is either too small or unable to
accommodate the installation of a diaper changing station, then the local building official may,
upon application by the party affected, issue a waiver of the requirement of (a)(2).
(b) This section does not apply to an industrial building or to a nightclub or bar that does
not permit anyone who is under 18 years of age to enter the premises. This section also does not
apply to a restroom located in a health facility if the restroom is intended for the use of one
patient or resident at a time.
(b c) This section shall not be enforceable by a private right of action.
(c d) (1) Subdivision (a)(1) applies to all new construction, and, except as otherwise
provided in paragraph (2), to all renovations of bathrooms for which a permit has been obtained,
in which the estimated cost of the new construction or renovation is ten thousand dollars
($10,000) or more. If an entity subject to subdivision (a) is already in compliance with that
subdivision at the time of new construction or renovation, additional restrooms equipped with
baby diaper changing stations are not required.
(2) Subdivision (a) does not apply to a renovation if a local building permitting entity or
building inspector determines that the installation of a baby diaper changing station is not
feasible or would result in a failure to comply with applicable building standards governing the
right of access for persons with disabilities. The permitting entity or building inspector may grant
an exemption from the requirements of subdivision (a) under those circumstances.
(d e) For purposes of this section, the following definitions shall apply:
(1) “Health facility” has the meaning set forth in Section 1250.
(2) Subdivision (a)(2)“Restaurant with an occupancy of at least 60 persons” does not
apply to a restaurant with a seating area if there is a centrally located facility with a baby diaper
changing station that is open to the public and located within 300 feet of the entrance to the
restaurant.
(Proposed new language underlined, language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS
The Problem: Health & Safety Code section 118506, added by AB 1127 (Calderon), went into
effect on January 1, 2018. Section 118506 requires “diaper changing stations” to be installed
and maintained in all restaurants “with an occupancy of at least 60 persons.” However, the new
requirement only applies to new construction or to renovations that cost $10,000 or more.
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There are many restaurants that seat less than 60 persons that are frequented by families with
young children. Many of these facilities already specifically cater to families, by providing
children’s menus and highchairs. It is neither sanitary nor safe to change a baby’s diaper on a
public restroom floor. In addition, it is not safe to change a baby’s diaper on the sink counter, if
there is one, because the baby can fall down onto the floor and become injured. Further, it is
neither sanitary nor safe to change a baby’s diaper on the floor within the restaurant’s seating
area where food is being served.
The Solution: This resolution would expand existing law to provide one or two diaper changing
stations, according to the configuration of the restrooms.
In addition, wall-mounted diaper changing tables are not very expensive. For example, Koala
Kare sells a horizontal-wall mounted model for $210. Requiring diaper changing stations within
restaurant restrooms will provide a higher standard of health and safety for the babies, for the
parents, and for the restaurants – for very little cost. Moreover, restaurants that provide diaper
changing stations are likely to generate more business, which will make up for the initial costs to
install the diaper changing stations. As a result, the new requirements in this resolution are not
unduly burdensome or unreasonable for all restaurants.
Further, if an existing restroom is too small this resolution allows the local building official to
issue a waiver of the requirements of the statute.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
Health & Safety Code section 118506 added by Stats. 2017, Ch. 755, Sec. 3. (AB 1127,
Calderon) Effective January 1, 2018.
See also SB 1358 (Wolk, 2014), which would have required large public venues, including
restaurants, to install changing tables in both women’s and men’s bathrooms.
See also SB 1350 (Lara, 2014), which would have required that for businesses that are building a
new bathroom or renovating a bathroom with plans to install a changing table, then diapering
stations would have to be accessible to both men and women.
H.R. 5147 (114th Congress, 2015-2016) Bathrooms Accessible in Every Situation (BABIES)
Act, (2016), requiring men’s restrooms in federal buildings open to the public to contain diaper
changing areas.
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, P.O. Box 854, Novato,
CA 94948-0854, Catherinerucker@me.com, 415-246-6647.
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 10-05-2018
DIGEST
Insurance: Creation of a Voluntary Long-Term Care Insurance Program
Amends Insurance Code section 10231.2 and adds Article 6, section 10238, to create a voluntary
long-term care insurance program administered by a non-profit public benefit corporation.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Insurance Code section 10231.2 and adds Article 6, section 10238, to
create a voluntary long-term care insurance program administered by a non-profit public benefit
corporation. This resolution should be approved in principle because the proposal advances the
dialogue and options to deal with the growing need for viable and fiscally-affordable provision
of long-term care services for an increasingly aging population.
Today there are some 50 million Americans over the age of 65. According to the American
Association of Retired Persons (AARP), in a few decades there will be over 80 million. Over
$300 billion is spent annually on long-term care, some six times the yearly budget of the U.S.
Department of Housing and Urban Development. Over $8000 a month is not an un-heard of tab
for long-term care. Fewer insurers are offering long-term care coverage, while the cost of
coverage continues to spiral up, with greater premiums and decreasing number of insureds. The
California Partnership for Long-Term Care Programs provides education and guidance, but no
substantive answers. Long-term care entails custodial services and assistance with activities of
daily living. Generally most long-term care is not covered by Medicare. Medicaid does provide
benefits, but it is for people with low income and assets thresholds.
The resolution proposes that the Insurance Commissioner create an independent state long-term
care insurance program managed by a private non-profit public benefit corporation. A similar
program for earthquake insurance currently exists in California. When insurers exited
California’s market for earthquake insurance, or required prohibitively high premiums for
coverage, California created the California Earthquake Authority (“CEA”). (See Ins. Code, §
10089.5 et seq.) The CEA is a hugely successful A.M. Best A- rated publicly-managed, not-forprofit organization. Through careful management, partnership with traditional insurers, a
gradation of offered plans, and broadly spreading the risk state-wide, the CEA has been able to
provide reasonably-affordable, invaluable earthquake insurance coverage for Californians. A
similar program for long-term care insurance can similarly benefit Californians.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Insurance Code section 10231.2 and add section 10238 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
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§ 10231.2
“Long-term care insurance” includes any insurance policy, certificate, or rider advertised,
marketed, offered, solicited, or designed to provide coverage for diagnostic, preventive,
therapeutic, rehabilitative, maintenance, or personal care services that are provided in a setting
other than an acute care unit of a hospital. Long-term care insurance includes all products
containing any of the following benefit types: coverage for institutional care including care in a
nursing home, convalescent facility, extended care facility, custodial care facility, skilled nursing
facility, or personal care home; home care coverage including home health care, personal care,
homemaker services, hospice, or respite care; or community-based coverage including adult day
care, hospice, or respite care including such care for individuals with Alzheimer’s and other
dementia conditions. Long-term care insurance includes disability based long-term care policies
but does not include insurance designed primarily to provide Medicare supplement or major
medical expense coverage.
Long-term care policies, certificates, and riders shall be regulated under this chapter. The
commissioner shall review and approve individual and group policies, certificates, riders, and
outlines of coverage. Other applicable laws and regulations shall also apply to long-term care
insurance insofar as they do not conflict with the provisions in this chapter. Long-term care
benefits designed to provide coverage of 12 months or more that are contained in or amended to
Medicare supplement or other disability policies and certificates shall be regulated under this
chapter.
Article 6 Establishment of a Voluntary Long-Term Care Insurance Program Financed by
Individual Enrollees and Administered by a Non-Profit Public Benefit Corporation (§10238 a.
through f.)
§ 10238
The Insurance Commissioner shall create an independent state long-term care insurance
option to be established in a private non-profit public benefit corporation with the provisions as
stated in this Article.
(a) Access to long-term service and support under the program is to be such that the
insured may receive service through a Single Entry Point State-Wide, also known as “No Wrong
Door.” The service provided shall be based on a conflict-free case management system.
(b) The program shall be administered by a qualified geriatric care manager and all
enrollees shall be assigned to a geriatric care manager who shall direct the care needs of the
enrollee.
(c) The program shall be created to allow employers to offer an employer-based
alternative long-term care insurance plan as created by this Article and the employee-enrollee
may sign up for the insurance or refrain from signing up.
(d) The cost to the insured for this insurance shall be determined on a sliding scale based
on the accepted poverty index and shall be available to employees through payroll deduction, or,
if the employer does not offer a plan, paid out-of-pocket by purchasing a plan through an
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independent provider.
(e) Advising and counseling shall be provided to enrollees without extra cost to the
enrollees as an aid to obtaining and coordinating long-term service and support.
(f) The program shall ensure that the funds collected by the State of California through
the non-profit agency administering the program are used exclusively for this program.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
The Problem: “Long-term care insurers collapse,” says a story headline in the December 18,
2016 Wall Street Journal under Jack Craver’s byline. The story concerned two Pennsylvania
insurers that failed because of long-term care claims that could not be paid. It seems that the
insurance industry’s actuarial calculations were way off. These two insurers are leaving almost
80,000 policyholders with policies that are worthless after paying premiums faithfully over the
years. The companies have reached a settlement with the Pennsylvania regulators to liquidate
their assets and contribute something to the insureds’ claims. The problem with the settlement is
that the assets are worth about $600 million while the claims total $4 billion. It is likely these
failures are the first of many that will occur in the future because the actuarial tables are
generally used by all the insurers and these tables are flawed.
On August 7, 2017 Chad Terhune, writing in the Kaiser Health News, reported that the failures
of the Pennsylvania insurers will impact California health insurance consumers. When an
insurer fails, the other insurers around the nation are contracted through state guarantee
associations to cover a part of the loss. An insurer’s assessment is typically based on market
share. According to Terhune, California’s share of the shortfall is $400.6 million. If, indeed,
other insurers begin to find the need to liquidate their assets as the premiums collected prove
woefully inadequate to cover the claims made as the cohort of World War II babies begin to
retire and need long-term care, we may see that the entire industry finds the shortfall too great to
cover.
The Solution: When the Patient Protection and Affordable Care Act (PPACA) was introduced in
2009-10 it contained a Title VIII. However, the provision was removed before the Act became
law. All that was left in the final version is the following:
“TITLE VIII—CLASS ACT
“Sec. 8001. Short title of title.
“Sec. 8002. Establishment of national voluntary insurance program for purchasing community
living assistance services and support.”
One of the motivations for the CLASS ACT was to take the profit out of the long-term insurance
by having the program managed by a non-profit public benefit corporation under a contract with
the State of California through the Insurance Commissioner’s Office. Now that it was shown
that the actuarial data being used by the insurance industry are unreliable, the Insurance
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Commissioner can commission studies to improve the actuarial tables. Since the federal
program was not authorized by PPACA, this is California’s opportunity to show that there is a
better way to offer long-term care insurance that will be there when the insurance is required to
pay for the needed care.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Gerald T. Richards, Law Office of Gerald T.
Richards, 2352 Redwood Road, Hercules, CA 94547-1145 Phone: (510) 660-3512, Fax: (510)
663-4711.
RESPONSIBLE FLOOR DELEGATE: Gerald T. Richards
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RESOLUTION 10-06-2018
DIGEST
Education: American Government and Civics Course to Include Instruction on Voting
Amends Education Code sections 51220 and 51225.3 to require additional instruction on national and
state political systems as part of the existing civics curriculum.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Education Code sections 51220 and 51225.3 to require additional instruction
on national and state political systems as part of the existing civics curriculum. This resolution should
be approved in principle because of the importance of educating our students on local, state-wide, and
national issues, as well as teaching them how eligible voters can register to vote.
The resolution requires the course of study for grades 7 to 12, inclusive, to add instruction on voting in
the American legal and political systems. More specifically, the resolution requires “a one-semester
course in American government and civics” to include the instruction of the history of voting rights
and the importance of exercising voting rights; California and federal voting systems and elections;
instruction on voter registration for eligible students; and how to understand a ballot.
The resolution will benefit the students in California’s public schools by providing them with the
knowledge to enter the nation’s democracy through meaningful participation in elections at the
municipal, county, state, and federal levels. As a result, the students will learn that they can make an
impact on issues in their local community and that they can debate controversial issues with others
without animosity.
Further, the resolution does not require that the entire curriculum of a course be changed or a whole
new course be added to the required areas of study. The resolution simply requires that California’s
public school students have the additional instruction on national and state political systems as part of
the existing civics curriculum.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Association recommends that legislation be
sponsored to amend Education Code sections 51220 and 51225.3 to read as follows:
1
2
3
4
5
6
7

§ 51220
The adopted course of study for grades 7 to 12, inclusive, shall offer courses in the following
areas of study:
(a) English, including knowledge of and appreciation for literature, language, and composition,
and the skills of reading, listening, and speaking.
(b)(1) Social sciences, drawing upon the disciplines of anthropology, economics, geography,
history, political science, psychology, and sociology, designed to fit the maturity of the pupils.
10-06-2018 Page 1 of 6

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55

Instruction shall provide a foundation for understanding the history, resources, development,
and government of California and the United States of America; instruction in our American legal and
political systems, as required by Section 51225.3(D)(i) system, the operation of the juvenile and adult
criminal justice systems, and the rights and duties of citizens under the criminal and civil law and the
State and Federal Constitutions; the development of the American economic system, including the role
of the entrepreneur and labor; the relations of persons to their human and natural environment; eastern
and western cultures and civilizations; human rights issues, with particular attention to the study of the
inhumanity of genocide, slavery, and the Holocaust, and contemporary issues.
(2) For purposes of this subdivision, genocide may include the Armenian Genocide. The
“Armenian Genocide” means the torture, starvation, and murder of 1,500,000 Armenians, which
included death marches into the Syrian desert, by the rulers of the Ottoman Turkish Empire and the
exile of more than 500,000 innocent people during the period from 1915 to 1923, inclusive.
(c) Foreign language or languages, beginning not later than grade 7, designed to develop a
facility for understanding, speaking, reading, and writing the particular language.
(d) Physical education, with emphasis given to physical activities that are conducive to health
and to vigor of body and mind, as required by Section 51222.
(e) Science, including the physical and biological aspects, with emphasis on basic concepts,
theories, and processes of scientific investigation and on the place of humans in ecological systems,
and with appropriate applications of the interrelation and interdependence of the sciences.
(f) Mathematics, including instruction designed to develop mathematical understandings,
operational skills, and insight into problem-solving procedures.
(g) Visual and performing arts, including dance, music, theater, and visual arts, with emphasis
upon development of aesthetic appreciation and the skills of creative expression.
(h) Applied arts, including instruction in the areas of consumer and homemaking education,
industrial arts, general business education, or general agriculture.
(i) Career technical education designed and conducted for the purpose of preparing youth for
gainful employment in the occupations and in the numbers that are appropriate to the personnel needs
of the state and the community served and relevant to the career desires and needs of the pupils.
(j) Automobile driver education, designed to develop a knowledge of the provisions of the
Vehicle Code and other laws of this state relating to the operation of motor vehicles, a proper
acceptance of personal responsibility in traffic, a true appreciation of the causes, seriousness, and
consequences of traffic accidents, and to develop the knowledge and attitudes necessary for the safe
operation of motor vehicles. A course in automobile driver education shall include education in the
safe operation of motorcycles.
(k) Other studies as may be prescribed by the governing board.
§ 51225.3
(a) A pupil shall complete all of the following while in grades 9 to 12, inclusive, in order to
receive a diploma of graduation from high school:
(1) At least the following numbers of courses in the subjects specified, each course having a
duration of one year, unless otherwise specified:
(A) Three courses in English.
(B) Two courses in mathematics. If the governing board of a school district requires more than
two courses in mathematics for graduation, the governing board of the school district may award a
pupil up to one mathematics course credit pursuant to Section 51225.35.
(C) Two courses in science, including biological and physical sciences.
(D) Three courses in social studies, including United States history and geography; world
history, culture, and geography; a one-semester course in American government and civics; and a one10-06-2018 Page 2 of 6
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semester course in economics.
(i) For purposes of this subparagraph, “a one-semester course in American government and
civics” shall include instruction on all the following:
(I) the history of voting rights and the importance of exercising voting rights;
(II) California and federal voting systems and elections;
(III) instruction on voter registration for eligible students; and
(IV) how to understand a ballot.
(E) One course in visual or performing arts, foreign language, or, commencing with the 201213 school year, career technical education.
(i) For purposes of satisfying the requirement specified in this subparagraph, a course in
American Sign Language shall be deemed a course in foreign language.
(ii) For purposes of this subparagraph, “a course in career technical education” means a course
in a district-operated career technical education program that is aligned to the career technical model
curriculum standards and framework adopted by the state board, including courses through a regional
occupational center or program operated by a county superintendent of schools or pursuant to a joint
powers agreement.
(iii) This subparagraph does not require a school or school district that currently does not offer
career technical education courses to start new career technical education programs for purposes of this
section.
(iv) If a school district or county office of education elects to allow a career technical education
course to satisfy the requirement imposed by this subparagraph, the governing board of the school
district or county office of education, before offering that alternative to pupils, shall notify parents,
teachers, pupils, and the public at a regularly scheduled meeting of the governing board of all of the
following:
(I) The intent to offer career technical education courses to fulfill the graduation requirement
specified in this subparagraph.
(II) The impact that offering career technical education courses, pursuant to this subparagraph,
will have on the availability of courses that meet the eligibility requirements for admission to the
California State University and the University of California, and whether the career technical education
courses to be offered pursuant to this subparagraph are approved to satisfy those eligibility
requirements. If a school district elects to allow a career technical education course to satisfy the
requirement imposed by this subparagraph, the school district shall comply with subdivision (m) of
Section 48980.
(III) The distinction, if any, between the high school graduation requirements of the school
district or county office of education, and the eligibility requirements for admission to the California
State University and the University of California.
(F) Two courses in physical education, unless the pupil has been exempted pursuant to the
provisions of this code.
(2) Other coursework requirements adopted by the governing board of the school district.
(b) The governing board, with the active involvement of parents, administrators, teachers, and
pupils, shall adopt alternative means for pupils to complete the prescribed course of study that may
include practical demonstration of skills and competencies, supervised work experience or other
outside school experience, career technical education classes offered in high schools, courses offered
by regional occupational centers or programs, interdisciplinary study, independent study, and credit
earned at a postsecondary educational institution. Requirements for graduation and specified
alternative modes for completing the prescribed course of study shall be made available to pupils,
parents, and the public.
(c) On or before July 1, 2017, the department shall submit a comprehensive report to the
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appropriate policy committees of the Legislature on the addition of career technical education courses
to satisfy the requirement specified in subparagraph (E) of paragraph (1) of subdivision (a), including,
but not limited to, the following information:
(1) A comparison of the pupil enrollment in career technical education courses, foreign
language courses, and visual and performing arts courses for the 2005-06 to 2011-12 school years,
inclusive, to the pupil enrollment in career technical education courses, foreign language courses, and
visual and performing arts courses for the 2012-13 to 2016-17 school years, inclusive.
(2) The reasons, reported by school districts, that pupils give for choosing to enroll in a career
technical education course to satisfy the requirement specified in subparagraph (E) of paragraph (1) of
subdivision (a).
(3) The type and number of career technical education courses that were conducted for the
2005-06 to 2011-12 school years, inclusive, compared to the type and number of career technical
education courses that were conducted for the 2012-13 to 2016-17 school years, inclusive.
(4) The number of career technical education courses that satisfied the subject matter
requirements for admission to the University of California or the California State University.
(5) The extent to which the career technical education courses chosen by pupils are aligned
with the California Career Technical Education Model Curriculum Standards, and prepare pupils for
employment, advanced training, and postsecondary education.
(6) The number of career technical education courses that also satisfy the visual and performing
arts requirement, and the number of career technical education courses that also satisfy the foreign
language requirement.
(7) Annual pupil dropout and graduation rates for the 2011-12 to 2014-15 school years,
inclusive.
(d) For purposes of completing the report described in subdivision (c), the Superintendent may
use existing state resources and federal funds. If state or federal funds are not available or sufficient,
the Superintendent may apply for and accept grants, and receive donations and other financial support
from public or private sources for purposes of this section.
(e) For purposes of completing the report described in subdivision (c), the Superintendent may
accept support, including, but not limited to, financial and technical support, from high school reform
advocates, teachers, chamber organizations, industry representatives, research centers, parents, and
pupils.
(f) This section shall become inoperative on the earlier of the following two dates:
(1) On July 1, immediately following the first fiscal year after the enactment of the act that adds
this paragraph in which the number of career technical education courses that, as determined by the
department, satisfy the foreign language requirement for admission to the California State University
and the University of California is at least twice the number of career technical education courses that
meet these admission requirements as of January 1, 2012. This section shall be repealed on the
following January 1, unless a later enacted statute, that becomes operative on or before that date,
deletes or extends the dates on which it becomes inoperative and is repealed. It is the intent of the
Legislature that new career technical education courses that satisfy the foreign language requirement
for admission to the California State University and the University of California focus on world
languages aligned with career preparation, emphasizing real-world application and technical content in
related career and technical education courses.
(2) On July 1, 2022, and, as of January 1, 2023, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 2023, deletes or extends the dates on which it becomes
inoperative and is repealed.
(Proposed new language underlined; language to be deleted stricken)
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PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
The Problem: Even though political and civic involvement of our State’s youth is vital for California’s
economic, social, and political health, it is severely lacking. In 2014 only 8.2% of California’s eligible
youth (ages 18–24) voted in the general election, and only 52% of California’s youth were registered
to vote. California’s 2014 Youth Vote Fact Sheet, UC Davis Center for Regional Change,
https://static1.squarespace.com/static/57b8c7ce15d5dbf599fb46ab/t/580000df197aeafac45bc469/1476
395232199/2014+Youth+Vote+Fact+Sheet.pdf. A higher number of eligible youths voted in the 2016
general election (33.4% of registered youth voted, which accounted for only 7.5% of the state’s total
voters; 14.2% represents the youth share of the eligible voter population). California’s Youth Vote:
June 2016 Primary Election, UC Davis Center for Regional Change,
https://static1.squarespace.com/static/57b8c7ce15d5dbf599fb46ab/t/580e517fb8a79b0f917cda10/1477
333377366/CCEPFS9+-+FINAL+%284%29.pdf. With the exception of the 2016 general election,
youth voter turnout declined 1.4% in each statewide primary election from 2004 through 2014. Id. A
significant disparity continues to exist between the number of eligible voters, and the number of people
who actually vote.
California’s public school curriculum fails each student by not adequately preparing him or her to enter
the nation’s democracy through meaningful participation in elections at the municipal, county, state,
and federal levels. Democracy requires participation. With historically low voter registration and
turnout, we face a crisis of participation, which threatens the core tenets of our democracy. California’s
schools should help remedy that problem by teaching students about the history of voting rights, the
importance of exercising those rights, how elections are structured, and how to vote.
While attending a California public high school, the author of this resolution drafted a bill in her 12th
grade Civics class. The assignment was designed to engage students in a mock-legislative process. For
her bill, this author drafted one in the same spirit as this resolution: that instruction on actual voting
procedures, voter registration, and ballot format should be included in the high school curriculum. The
need to promote fluency in the political systems of the nation and the state has remained poignant
through time because the importance of voting will never diminish.
The Solution: This resolution will add a section to the California public school curriculum requiring
the current one semester Civics course to include a section of instruction regarding the voting and
electoral systems in the United States and California, in order to educate students on local, state-wide,
and national issues, and teach them how eligible voters can register to vote. Including instruction on
these subjects will raise awareness of local issues upon which young people can make an impact, foster
civic involvement, and promote engaging conversations on controversial issues in an educational
environment. It will teach students that they can debate controversial issues without animosity, which
will foster a culture of learning to understand different perspectives. The proposed section will add
language to Education Code section 51225.3: Requirements for graduation for students in grades 9
through 12, and add a corresponding section in Education Code section 51220: Areas of study; grades
7 to 12.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
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CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND PERMANENT CONTACT: Amanda M. Cusick, Nicolaides Fink Torpe
Michaelides Sullivan LLP, 101 Montgomery Street, Suite 2300, San Francisco, CA, 415-890-5233
RESPONSIBLE FLOOR DELEGATE: Amanda M. Cusick
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RESOLUTION 10-07-2018
DIGEST
Electrical Corporations: Prohibits Recovery of Uninsured Expenses in Certain Situations
Adds Public Utilities Code section 748 to prohibit recovery of uninsured expenses for damages
caused by failure to reasonably construct, maintain, manage, control, or operate the facility.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution adds Public Utilities Code section 748 to prohibit recovery of uninsured expenses
for damages caused by failure to reasonably construct, maintain, manage, control, or operate the
facility. This resolution should be disapproved because it would improperly extend to
municipally-owned utility companies, not governed by the Public Utility Commission, which
need to retain autonomy to protect their fiscal and functional integrity.
The Public Utilities Commission has regulatory and supervisory authority over privately- or
investor-owned utility companies. It does not have jurisdiction over publicly-owned entities or
utilities of chartered city and county municipalities, such as the Los Angeles Department of
Water and Power and the Sacramento Municipal Utilities Department. The constitutional
doctrine of “home rule” precludes application of the proposed rule to utilities established and
overseen by chartered cities and counties; this is not a matter of statewide concern. The unlimited
reach of the proposed resolution disregards that jurisdictional limitation.
A municipally-owned or chartered utility company must have the ability to operate, set rates and
protect against loss and liability, both foreseeable and unforeseeable catastrophic loss, in order to
maintain expected level of services and fiscal integrity, subject to municipality oversight and
regulation.
This resolution is similar to Sen. Bill 819 ( Hills, Dodd, McGuire & Wiener).
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add to Public Utilities Code section 748 to read as follows:
1
2
3
4
5
6

§ 748
(a) An electrical corporation shall not recover through a rate approved by the commission
either of the following:
(1) A fine or penalty.
(2) An uninsured expense resulting from damages caused by the electrical corporation’s
or its agent’s, commission-regulated facility if the commission determines that the electrical
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corporation, or its agent, did not reasonably construct, maintain, manage, control, or operate the
facility. The commission’s determination of whether those damages were caused by the facility
shall not be admissible in a court action for damages brought against the electrical corporation or
its agent.
(b) It is the intent of the Legislature that this section not limit or alter the commission’s
authority or obligations under the Public Utilities Act, including to require that all charges be just
and reasonable and that each electrical corporation demonstrate to the commission that all costs
that the electrical corporation seeks to recover from customers through a rate approved by the
commission have been reasonably and prudently incurred.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bay Area Lawyers for Individual Freedom
STATEMENT OF REASONS
The Problem: Under existing law, the Public Utilities Commission has regulatory authority over
public utilities, including electrical corporations and gas corporations. Existing law authorizes
the commission to establish rules for all public utilities, subject to control by the Legislature.
Existing law authorizes the commission to fix the rates and charges for every public utility and
requires that those rates and charges be just and reasonable. Existing law prohibits a gas
corporation from recovering any fine or penalty in any rate approved by the commission.
The Solution: This bill would prohibit an electrical corporation from recovering through a rate
approved by the commission an uninsured expense resulting from damages caused by the
electrical corporation, or its agent’s, commission-regulated facility if the commission determines
that the electrical corporation, or its agent, did not reasonably construct, maintain, manage,
control, or operate the facility.
IMPACT STATEMENT
The resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT AND PRIOR LEGISLATION
Identical to SB 819 introduced on January 3, 2018.
AUTHOR AND/OR PERMANENT CONTACT: Michael Wolchansky, 2370 Market Street,
Suite 180, San Francisco, CA, 94114; 415.404.7971; Michael@Wolchanskylaw.com
RESPONSIBLE FLOOR DELEGATE: Michael Wolchansky
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RESOLUTION 11-01-2018
DIGEST
Landlord-Tenant: Determination of Prevailing Party Upon Lessee’s Breach and Abandonment
Amends Civil Code section 1951.2 to provide guidance in determining the prevailing party in
suits for rent where the lessee breaches a non-commercial lease and is no longer in possession.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons
This resolution amends Civil Code section 1951.2 to provide guidance in determining the
prevailing party in suits for rent where the lessee breaches a non-commercial lease and is no
longer in possession. This resolution should be disapproved because Code of Civil Procedure
section 1032 already provides a clear and unambiguous definition of prevailing party in suits for
money damages.
Section 1951.2 of the Civil Code provides for monetary damages a lessor may recover from a
lessee who breaches the lease and abandons the property, or where the lessee’s right to
possession is terminated by the lessor due to the breach before the end of the term of the lease.
The resolution proposes that in determining the prevailing party, the court should not compare
the amount of the judgment awarded the lessor with the amount of rent the tenant would have
owed to the end of the lease term where the latter is larger than the amount of the judgment
rendered the lessor. Rather, it would direct the court to consider whether the lessor was entitled
to the rent through the end of the term, and whether the landlord contested the amount claimed
by the tenant as being reasonably avoidable. This approach would prevent the tenant from
claiming to be the prevailing party where the landlord was able to sublet the vacated premises for
the remainder of the lease term, and when that results in a lesser recovery by the lessor than the
amount of the rent the breaching tenant would have otherwise owed. That would allow the lessor
to recover costs of suit.
Code of Civil Procedure section 1032, subdivision (a)(4), defines a prevailing party as “the party
with a net monetary recovery, a defendant in whose favor a dismissal is entered, a defendant
where neither plaintiff nor defendant obtains any relief, and a defendant as against those
plaintiffs who do not recover any relief against that defendant.” There is no good reason that
section 1032 should not apply to landlord-tenant law. There is no basis in law for a breaching
tenant to claim to be the prevailing party because the lessor mitigated damages. Absent a
situation involving a judgment below the minimum jurisdiction of the court (Code Civ. Proc., §
1033), a failure to accept a statutory offer that is greater than the judgment (Code Civ. Proc., §
998), or where there are no damages to recover, so long as the lessor obtains a monetary
recovery from the lessee, the lessor is the prevailing party.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 1951.2 to read as follows:
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§ 1951.2
(a) Except as otherwise provided in Section 1951.4, if a lessee of real property breaches
the lease and abandons the property before the end of the term or if his right to possession is
terminated by the lessor because of a breach of the lease, the lease terminates. Upon such
termination, the lessor may recover from the lessee:
(1) The worth at the time of award of the unpaid rent which had been earned at the time
of termination;
(2) The worth at the time of award of the amount by which the unpaid rent which would
have been earned after termination until the time of award exceeds the amount of such rental loss
that the lessee proves could have been reasonably avoided;
(3) Subject to subdivision (c), the worth at the time of award of the amount by which the
unpaid rent for the balance of the term after the time of award exceeds the amount of such rental
loss that the lessee proves could be reasonably avoided; and
(4) Any other amount necessary to compensate the lessor for all the detriment
proximately caused by the lessee's failure to perform his obligations under the lease or which in
the ordinary course of things would be likely to result therefrom.
(b) The “worth at the time of award” of the amounts referred to in paragraphs (1) and (2)
of subdivision (a) is computed by allowing interest at such lawful rate as may be specified in the
lease or, if no such rate is specified in the lease, at the legal rate. The worth at the time of award
of the amount referred to in paragraph (3) of subdivision (a) is computed by discounting such
amount at the discount rate of the Federal Reserve Bank of San Francisco at the time of award
plus 1 percent.
(c) The lessor may recover damages under paragraph (3) of subdivision (a) only if:
(1) The lease provides that the damages he may recover include the worth at the time of
award of the amount by which the unpaid rent for the balance of the term after the time of award,
or for any shorter period of time specified in the lease, exceeds the amount of such rental loss for
the same period that the lessee proves could be reasonably avoided; or
(2) The lessor relet the property prior to the time of award and proves that in reletting the
property he acted reasonably and in a good-faith effort to mitigate the damages, but the recovery
of damages under this paragraph is subject to any limitations specified in the lease.
(d) Efforts by the lessor to mitigate the damages caused by the lessee's breach of the lease
do not waive the lessor's right to recover damages under this section.
(e) Nothing in this section affects the right of the lessor under a lease of real property to
indemnification for liability arising prior to the termination of the lease for personal injuries or
property damage where the lease provides for such indemnification.
(f) For the purposes of determining the prevailing party the court shall not compare the
amount of the rent owed for the balance of the term and the judgment it renders. The court
should instead consider whether there was an entitlement to the rent through the end of the term
and whether the landlord contested the amounts claimed by the tenant as being reasonably
avoidable.
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(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS
The Problem: This resolution addresses the issue of prevailing party. Under this section, the
landlord is entitled to the amount of the rent for the balance of the term minus what the tenant
can prove could have been reasonably avoided. These actions are usually filed immediately after
the tenant has abandoned the premises or been evicted and before the landlord has actually relet
the premises. The landlord does not know if the premises can be successfully relet and the costs
associated therewith. This statute allows the landlord to simply claim the rent through the end of
the period. This section puts the burden upon the tenant to prove the amounts that could have
reasonably been avoided. The problem arises when the court is called upon to determine the
prevailing party. Tenants have argued that they are the prevailing party where the amount of the
rent through the end of the term is much larger than the judgment entered against them and
courts have agreed. This causes an injustice to the landlord because at the time the case
commences the landlord could only speculate as to the prospects of re-letting the premises and
the costs associated therewith.
The Solution: Example 1: A tenant abandons premises in the first year of a ten-year lease. The
landlord files a complaint within a month of the tenant abandoning the premises seeking the
balance of the rent through the end of the ten-year period, $900,000. By the time the case goes
to trial a year later the landlord has managed to re-let the property and under the lease with the
new tenant will receive $850,000.00 through the end of the term of defendant’s lease. The
landlord testifies as to the terms of the new lease and that landlord paid commission of $25,000
in connection with the re-let and incurred costs for tenant improvements of $25,000. Judgment
is entered in favor of landlord for $100,000. However, since the complaint claimed damages of
$900,000 and judgment was entered for $100,000 the trial court can no longer decide that the
tenant is the prevailing party because it compared the sum of $900,000 to the $100,000
judgment.
Example 2: A tenant abandons the premises at the 9th year of a ten-year lease. Landlord sues
seeking rent through end of the ten-year term, $100,000. The landlord relets the property and
will received $50,000 through the end of the term of defendant’s lease. The landlord testifies as
to the terms of the new lease and that landlord paid commission of $ 5,000 in connection with
the re-let and incurred costs for tenant improvements of $25,000. Landlord receives judgment of
$80,000. Although the landlord would be deemed the prevailing party the trial court would not
be doing so merely because the landlord obtained 80% of the sum sought.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISTATION
None known.
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AUTHOR AND/OR PERMANTENT CONTACT: Elaine B. Alston, Esq., 6 Hutton Centre
Drive, Suite 1040, Santa Ana, California 92707; Phone 949-333-6120; Email:
EBALSTON@aol.com.
RESPONSIBLE FLOOR DELEGATE: Elaine B. Alston, Esq.
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RESOLUTION 11-02-2018
DIGEST
Landlord Tenant: Allowing Local Jurisdictions to Compel Rental of Real Property
Adds Government Code section 7060.8 to allow local jurisdictions to compel owners of
residential property to offer, or continue to offer, accommodations in the property for lease.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolution 01-02-2017, which was disapproved.
Reasons:
This resolution adds Government Code section 7060.8 to allow local jurisdictions to compel
owners of residential property to offer, or continue to offer, accommodations in the property for
lease. This resolution should be disapproved because the balance of rights between building
owners and tenants that is established in the Ellis Act will be disrupted.
Under the resolution, either the local government or the local voters could compel property
owners to lease their property, even if the property owner had never previously rented units and
without regard to the current use of the property or the cost of preparing the space for rental. This
resolution has the laudable goal of providing additional affordable housing, but the proposed
solution places excessive burdens on the building owners.
Under current law, the Ellis Act (Gov. Code, §§ 7060-7060.7) establishes a state-wide balance
between rights of tenants and rights of building owners who wish to stop being landlords. There
are legitimate reasons that a building owner may wish to cease leasing units. In some situations,
rent control has made leasing the units cost prohibitive, as the costs of maintaining and operating
the buildings exceeds the rents that can be charged. The resolution would go beyond suspending
Ellis Act evictions, and would allow voters to force building owners to become landlords. San
Francisco has a multi-step process that business owners must follow before removing units from
the market. (S.F. Admin. Code, ch. 37, § 37.9A.) While there are sometimes abuses of Ellis Act
evictions, Rent Boards are typically vigorous in assuring that the Ellis Act and local ordinances
are followed. Courts and public pressure have also successfully preserved a tenant’s ability to
stay in their apartment.
There is a housing crisis, but the solution is not to require building owners, some of whom are
families or small businesses, and who may have the bulk of their assets invested in a single
building, to act as landlords if they do not wish to do so.
Recent legislative efforts to limit Ellis Act evictions have not been successful. For example,
Assem. Bill No. 982 (2017-2018 Reg. Sess.), Sen. Bill 364 (2015-2016 Reg. Sess.), Assem. Bill
No. 2405 (2014-2015 Reg. Sess.), all failed to pass.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Government Code section 7060.8 to read as follows:
1
2
3
4
5
6

§ 7060.8
Notwithstanding Section 7060, if a public entity, as defined in Section 811.2, finds that
the prohibition of Section 7060 decreases the total number of affordable rental units within a
jurisdiction, the board of supervisors, by the adoption of a resolution or by a majority vote of the
electors within the county, may compel the owner of any residential real property to offer, or
continue to offer, accommodations in the property for rent or lease.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bay Area Lawyers for Individual Freedom
STATEMENT OF REASONS
The Problem: The Ellis Act was enacted in 1985 by the Legislature after the California Supreme
Court held landlords do not have the right to evict tenants to go out of the landlord business.
Having suffered a mortgage crisis, foreclosure crisis, and the loss of jobs and wages, local
governments have little flexibility to limit the abuses occurring under the Ellis Act. Under the
Ellis Act, public entities generally are prohibited from adopting any statute, ordinance, or
regulation, or taking any administrative action, to compel the owner of residential real property
to offer or to continue to offer accommodations in the property for rent or lease. The act
authorizes, if an owner seeks to displace a tenant or lessee from accommodations withdrawn
from rent or lease by an unlawful detainer proceeding, the tenant or lessee to assert by way of
defense that the owner has not complied with the act, or statutes, ordinances, or regulations of
public entities adopted to implement the act. The Planning and Zoning Law requires each city,
county, and city and county to prepare and adopt a general plan that contains certain mandatory
elements, including a housing element that includes an assessment of housing needs.
The Solution: Current public policy reflects a growing trend towards local control. Examples
include realignment of corrections and social services, the Local Control Funding Formula in
education, and local housing element requirements. Allowing local jurisdictions the flexibility to
voluntarily suspend Ellis Act evictions will allow participating jurisdictions to reign in Ellis Act
abuses that are preventing these jurisdictions from meeting their supply of affordable housing.
Would authorize, if a public entity finds the prohibition of the Ellis Act decreases the total
number of affordable rental units within a jurisdiction, the board of supervisors to compel the
owner of a residential real property to offer, or continue to offer, accommodations in the property
for rent or lease by adoption of a resolution or by a majority vote of the electors within the
county.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
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CURRENT OR PRIOR RELATED LEGISLATION
This resolution uses the language of Assembly Bill 2405 - Landlord Tenant: Ellis Act,
introduced by Ammiano in the 2014-15 Regular Session. It failed passage in committee.
AUTHOR AND/OR PERMANENT CONTACT: Jennifer Orthwein, 1322 Webster St. Ste.
200, Oakland, CA 94612, voice: (415) 786-3855, email: jorthwein@medinaorthwein.com
RESPONSIBLE FLOOR DELEGATE: Jennifer Orthwein
______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
ORANGE COUNTY BAR ASSOCIATION
This Resolution would not only make the rental housing industry the only industry in the United
States where a board of supervisors or electors could force a property owner to go in to the rental
housing business it would also be the only industry where a small business owner is required to
stay in business regardless of the hardship imposed upon the business owner. Couple this
resolution with a rent control statute under which the rental rates are set well below market rent
and the impact of this resolution upon property owners would be horrendous. Property owners
would be forced to enter into business and/or to continue to run a business with no prospect of at
least breaking even. Not only would the property owner lose money in the operation of his rental
housing business the value of the property would drop dramatically. Who would buy property
where the property owner is required to rent the property.
The Ellis Act (which the author of this resolution wants to push aside was enacted in 1985 to
provide a balance between the needs of tenants and landlords. The Ellis Act permits local
governments to require that if a landlord wants to withdraw his/her property from the rental
market the landlord must provide substantial notice to the tenants and provide moving assistance
in the amount of thousands of dollars per person and giving those tenants with disabilities longer
notice and higher relocation benefits. The Ellis Act was the legislative response to the
California Supreme Court opinion in Nash v. City of Santa Monica (1984) 37 Cal.3d 97 in which
the Supreme Court opined that the burden imposed upon Nash’s liberty interests were minimal
and that the City’s permit requirement was reasonably related to the City’s goal of protecting its
scarce rental housing supply. (Id. at 99, 104.)
The egregiousness of this resolution may be clearer if we liken it to attorneys. What if a local
government or voters could determine that a shortage of affordable lawyers existed in a
community and could require some of the lawyers in the community to open or continue
operating a law practice for the purposes of providing legal advice to low income clients
regardless of whether there were any profits or even money to pay the lawyers a salary.
While it is laudable that local governments and citizens want affordable housing within their
community, the government should not have the power to compel a business owner to stay in
business and/or the power to require land owners to rent out their property. If either or both the
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board of supervisors or the electorate of county determine that there is a shortage of affordable
housing then the local government needs to find a solution to meet the demand without imposing
the burden entirely on a few property owners.
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RESOLUTION 11-03-2018
DIGEST
Landlord Tenant: Confidentiality of Ellis Act Evictions
Amends Code of Civil Procedure section 1161.2 and Government Code section 7060.6 to require
that evictions under the Ellis Act be kept confidential.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolution 01-02-2017, which was disapproved.
Reasons:
This resolution amends Code of Civil Procedure section 1161.2 and Government Code section
7060.6 to require that evictions under the Ellis Act be kept confidential. This resolution should
be approved in principle because tenants who are evicted often have difficulty finding other
housing, even when the eviction is not the result of the tenant’s actions.
When a tenant applies to rent property, the prospective landlord may obtain a credit report that
reflects the tenant’s prior eviction, but does not state the reason for the eviction. The prospective
landlord could use this report to reach an inaccurate conclusion that the applicant was not a good
tenant. In addition, a tenant’s fears about having an eviction on their record could deter the tenant
from fighting a specious Ellis Act eviction.
The resolution would allow tenants to fight evictions without fear of being marked as a poor
tenant and will protect tenants who are evicted because the building owner no longer wishes to
continue acting as a landlord, as allowed by the Ellis Act. (Gov. Code, §§ 7060 – 7060.7.) The
resolution differs from Resolution 01-02-2017, as it regulates only the confidentiality of lawsuits
seeking Ellis Act evictions and does not otherwise affect evictions by building owners who wish
to stop being landlords.
Recent legislative efforts to limit Ellis Act evictions have not been successful. For example,
Assem. Bill No. 982 (2017-2018 Reg. Sess.), Sen. Bill 364 (2015-2016 Reg. Sess.), Assem. Bill
No. 2405 (2014-2015 Reg. Sess.), all failed to pass.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 1161.2 and Government Code section
7060.6 to read as follows:
1
2
3
4
5

§ 1161.2
(a) (1) The clerk may allow access to limited civil case records filed under this chapter,
including the court file, index, and register of actions, only as follows:
(A) To a party to the action, including a party’s attorney.
(B) To a person who provides the clerk with the names of at least one plaintiff and one
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6
7
8
9
10
11
12
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44
45
46
47
48
49
50
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defendant and the address of the premises, including the apartment or unit number, if any.
(C) To a resident of the premises who provides the clerk with the name of one of the
parties or the case number and shows proof of residency.
(D) To a person by order of the court, which may be granted ex parte, on a showing of
good cause.
(E) To any person by order of the court if judgment is entered for the plaintiff after trial
more than 60 days since the filing of the complaint. The court shall issue the order upon issuing
judgment for the plaintiff.
(F) Except as provided in subparagraphs (G) and (H), to any other person 60 days after
the complaint has been filed if the plaintiff prevails in the action within 60 days of the filing of
the complaint, in which case the clerk shall allow access to any court records in the action. If a
default or default judgment is set aside more than 60 days after the complaint has been filed, this
section shall apply as if the complaint had been filed on the date the default or default judgment
is set aside.
(G) In the case of a complaint involving residential property based on Section 1161a as
indicated in the caption of the complaint, as required in subdivision (c) of Section 1166, to any
other person, if 60 days have elapsed since the complaint was filed with the court, and, as of that
date, judgment against all defendants has been entered for the plaintiff, after a trial.
(H) Notwithstanding paragraph (G), in the case of a complaint involving residential
property described in Section 7060.6 of the Government Code, as indicated in the caption of the
complaint, as required in subdivision (b) of Section 7060.6 of the Government Code, the clerk
shall not allow access to any court records in the action, except as provided in paragraphs (A) to
(D), inclusive.
(2) This section shall not be construed to prohibit the court from issuing an order that bars
access to the court record in an action filed under this chapter if the parties to the action so
stipulate.
(b) (1) For purposes of this section, “good cause” includes, but is not limited to, both of
the following:
(A) The gathering of newsworthy facts by a person described in Section 1070 of the
Evidence Code.
(B) The gathering of evidence by a party to an unlawful detainer action solely for the
purpose of making a request for judicial notice pursuant to subdivision (d) of Section 452 of the
Evidence Code.
(2) It is the intent of the Legislature that a simple procedure be established to request the
ex parte order described in subparagraph (D) of paragraph (1) of subdivision (a).
(c) Upon the filing of a case so restricted, the court clerk shall mail notice to each
defendant named in the action. The notice shall be mailed to the address provided in the
complaint. The notice shall contain a statement that an unlawful detainer complaint (eviction
action) has been filed naming that party as a defendant, and that access to the court file will be
delayed for 60 days except to a party, an attorney for one of the parties, or any other person who
(1) provides to the clerk the names of at least one plaintiff and one defendant in the action and
provides to the clerk the address, including any applicable apartment, unit, or space number, of
the subject premises, or (2) provides to the clerk the name of one of the parties in the action or
the case number and can establish through proper identification that he or she lives at the subject
premises. The notice shall also contain a statement that access to the court index, register of
actions, or other records is not permitted until 60 days after the complaint is filed, except
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pursuant to an order upon a showing of good cause for access. The notice shall contain on its
face the following information:
(1) The name and telephone number of the county bar association.
(2) The name and telephone number of any entity that requests inclusion on the notice
and demonstrates to the satisfaction of the court that it has been certified by the State Bar of
California as a lawyer referral service and maintains a panel of attorneys qualified in the practice
of landlord-tenant law pursuant to the minimum standards for a lawyer referral service
established by the State Bar of California and Section 6155 of the Business and Professions
Code.
(3) The following statement:
“The State Bar of California certifies lawyer referral services in California and publishes a list of
certified lawyer referral services organized by county. To locate a lawyer referral service in your
county, go to the State Bar’s Internet Web site at www.calbar.ca.gov or call 1-866-442-2529.”
(4) The name and telephone number of an office or offices funded by the federal Legal
Services Corporation or qualified legal services projects that receive funds distributed pursuant
to Section 6216 of the Business and Professions Code that provide legal services to low-income
persons in the county in which the action is filed. The notice shall state that these telephone
numbers may be called for legal advice regarding the case. The notice shall be issued between 24
and 48 hours of the filing of the complaint, excluding weekends and holidays. One copy of the
notice shall be addressed to “all occupants” and mailed separately to the subject premises. The
notice shall not constitute service of the summons and complaint.
(d) Notwithstanding any other law, the court shall charge an additional fee of fifteen
dollars ($15) for filing a first appearance by the plaintiff. This fee shall be added to the uniform
filing fee for actions filed under this chapter.
(e) This section does not apply to a case that seeks to terminate a mobilehome park
tenancy if the statement of the character of the proceeding in the caption of the complaint clearly
indicates that the complaint seeks termination of a mobilehome park tenancy.
(f) This section does not alter any provision of the Evidence Code.
§ 7060.6
(a) If an owner seeks to displace a tenant or lessee from accommodations withdrawn from
rent or lease pursuant to this chapter by an unlawful detainer proceeding, the owner shall state
the following in the caption of the complaint: “Civil Action Described in Section 7060.6 of the
Government Code.”
(b) If an owner seeks to displace a tenant or lessee from accommodations withdrawn
from rent or lease pursuant to this chapter by an unlawful detainer proceeding, the tenant or
lessee may appear and answer or demur pursuant to Section 1170 of the Code of Civil Procedure
and may assert by way of defense that the owner has not complied with this chapter, or statutes,
ordinances, or regulations of public entities adopted to implement this chapter, as authorized by
this chapter.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bay Area Lawyers for Individual Freedom
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STATEMENT OF REASONS
The Problem: Current law authorizes a court clerk to allow access to limited civil case records
filed in unlawful detainer proceedings to specified persons and, after 60 days after the complaint
has been filed, to any other person, with one specified exception. Tenants should not have their
reputation damaged or their ability to access housing after an Ellis Act eviction compromised
because they have been evicted under the Ellis Act. With increasing ease of access to public
records through the internet, individuals who do not know the nature or process of Ellis Act
evictions could understand such an eviction to be the result an individual being a poor tenant. To
the extent a tenant is evicted solely because the property owner wants to remove the residential
unit from the rental market, the interest of the tenant in protecting their reputation as a
responsible tenant should outweigh the public interest in the outcome of the proceeding to evict
them.
The Solution: This resolution would require, if an owner seeks to displace a tenant or lessee
pursuant to the Ellis Act, they must state in the caption of the complaint that the civil action is
described in a specified provision of the act. It would prohibit the clerk of the court from
allowing access to court records filed in the above-described civil action, when the caption of the
complaint states that it is a civil action described above, except as specified.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
This resolution uses the language of Assembly Bill 2405 - Landlord Tenant: Ellis Act,
introduced by Ammiano in the 2014-15 Regular Session. It failed passage in committee.
AUTHOR AND/OR PERMANENT CONTACT: Jennifer Orthwein, 1322 Webster St. Ste.
200, Oakland, CA 94612, voice: (415) 786-3855, email: jorthwein@medinaorthwein.com
RESPONSIBLE FLOOR DELEGATE: Jennifer Orthwein
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RESOLUTION 11-04-2018
DIGEST
Homeowners Associations: Management of Financial Accounts
Adds Civil Code sections 5590, 5591, 5592, and 5593, and amends section 5380 to add
requirements for maintaining the financial accounts of common interest developments.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution adds Civil Code sections 5590, 5591, 5592, and 5593, and amends section 5380
to add requirements for maintaining the financial accounts of common interest developments.
This resolution should be disapproved because the current statutory scheme already sets forth the
legal rights and duties for such financial management.
The resolution seeks to protect homeowners in common interest developments (“HOAs”) from
financial mismanagement and embezzlement by HOA managers. However, while such
embezzlement may be a problem, the protections and remedies proposed by this resolution
already exist; there is no indication that a duplicative statutory scheme would decrease it.
The resolution would require that (1) HOA funds be maintained in “fiduciary accounts,” similar
to escrow, estate trust, and attorney-client accounts, (2) that persons authorized to access such
accounts be deemed fiduciaries, and (3) that there be “proper controls” implemented to protect
the HOA funds. However, HOA funds are already required to be maintained in distinct trust
accounts, just like escrow and attorney-client trust accounts. (Civ. Code, § 5380, Cal. Code
Reg., Tit. 10, § 1737, and Bus. & Prof. Code, § 6211.) Likewise, HOA Board members already
owe fiduciary duties to the HOA and its members. (Kovich v. Paseo Del Mar Homeowners’
Assn. (1996) 41 Cal.App.4th 863, 867; Cohen v. Kite Hill Community Assn. (1983) 142
Cal.App.3d 642, 650-651.) Further, to ensure that HOA funds are properly managed, board
members are obligated to conduct quarterly and annual reviews of the HOA’s financial accounts,
and HOA members have the right to inspect and copy association records, including accounting
books and records, in accordance with Corporations Code section 8330, et seq. (Civ. Code, §§
5205, 5240, 5500.) Moreover, the remedy for enforcing those member rights (and the proper
management of HOA funds) is already set out in Civil Code section 5235, which is virtually
identical to the remedy in the resolution’s proposed addition of Civil Code section 5594.
Having duplicative statutes would add confusion to the law and increase litigation over which
statutes control, how they are to be interpreted in light of each other, and whether different
standards would apply to the competing statutes.
This resolution is related to Resolutions 11-05-2018 and 11-06-2018.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Civil Code sections 5590, 5591, 5592, and 5593 and amend Civil Code section
5380 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
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22
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26
27
28
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30
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33
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39
40

§ 5590
(a) The Legislature intends that homeowner association moneys on deposit in California
financial institutions shall be treated under California law as fiduciary accounts in the same
manner as escrow accounts, irrevocable trust accounts, attorney trust accounts for clients, and
other fiduciary accounts.
(b) The Legislature further intends that any person or organizational entity that
establishes, has access to, withdraws or deposits money from association fiduciary accounts is a
fiduciary, and shall exercise the fiduciary duties in managing the association bank accounts,
funds and other assets, or in managing the financial affairs of such developments.
§ 5591
Fiduciary Accounts. All reserve accounts and operating accounts of the association shall
be identified or named as fiduciary accounts. Reserve and operating accounts of one association
shall be established and maintained separately from the accounts of other associations.
§ 5592
Fiduciary Status. Each of the following persons is a fiduciary within the meaning of Title
1, Part 3 of the Corporations Code governing nonprofit mutual benefit corporations:
(a) A director or officer of a common interest development, as defined in Section 4158
(association), whether incorporated or unincorporated,
(b) A signatory to a bank account in the name or for the benefit of the association,
(c) A person authorized to utilize funds held in such bank account,
(d) A managing agent as defined in Section 5380, and
(e) A person who otherwise gains access to or receives the funds of the association in any
such bank account.
§ 5593: Adequate Controls.
The association board shall implement proper controls necessary to protect the
association monetary and other asset deposits which are owned by its homeowner members who
are the beneficiaries of the funds in the association accounts. Proper controls include but are not
limited to the following:
(a) An adequately defined scope of authority given to any person with access to the
accounts, including managing agents,
(b) Periodic review of account documentation,
(c) Periodic review of the financial institution’s account documents for accurate
identification of and fiduciary accounts,
(d) Delivery of the financial institution’s account statements directly to the association,
and copies to the account managers,
(e) Confirmation of annual audits by the financial institution,
(f) Dual signatures for high risk transactions,
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(g) Adequately and reasonably extended time for notification of errors, omissions or
malfeasance, and statement review for all accounts;
(h) Annual association reserve account analysis, not only of the status of required repairs
for each reserve line, but also an accounting of funds held for that purpose,
(i) Managing agent bond, in an amount equal to the actual funds deposited in all accounts
managed,
(j) Other monitoring of the practices of the financial institution and managing agent, and
(k) More stringent controls as the association board deems appropriate.
§ 5594: Remedies.
(a) A member of an association may bring a civil action for declaratory or equitable relief
for violations of this Article by the association, including, but not limited to, injunctive relief,
restitution, or a combination thereof.
(b) A member who prevails in a civil action to enforce the member’s rights pursuant to
this Article shall be entitled to reasonable attorney’s fees and court costs, and the court may
impose a civil penalty of up to five hundred dollars ($500) for each violation, except that each
identical violation shall be subject to only one penalty if the violation affects each member of the
association equally. A prevailing association shall not recover any costs, unless the court finds
the action to be frivolous, unreasonable, or without foundation.
§ 5380
(a) A managing agent of a common interest development who accepts or receives funds
belonging to the association shall deposit those funds that are not placed into an escrow account
with a bank, savings association, or credit union or into an account under the control of the
association, into a trust fund account maintained by the managing agent in a bank, savings
association, or credit union in this state. All funds deposited by the managing agent in the trust
fund account shall be kept in this state in a financial institution, as defined in Section 31041 of
the Financial Code, which is insured by the federal government, and shall be maintained there
until disbursed in accordance with written instructions from the association entitled to the funds.
(b) At the written request of the board, the funds the managing agent accepts or receives
on behalf of the association shall be deposited into an interest-bearing account in a bank, savings
association, or credit union in this state, provided all of the following requirements are met:
(1) The account is in the name of the managing agent as trustee for the association or in
the name of the association.
(2) All of the funds in the account are covered by insurance provided by an agency of the
federal government.
(3) The funds in the account are kept separate, distinct, and apart from the funds
belonging to the managing agent or to any other person for whom the managing agent holds
funds in trust except that the funds of various associations may be commingled as permitted
pursuant to subdivision (d).
(4) The managing agent discloses to the board the nature of the account, how interest will
be calculated and paid, whether service charges will be paid to the depository and by whom, and
any notice requirements or penalties for withdrawal of funds from the account.
(5) No interest earned on funds in the account shall inure directly or indirectly to the
benefit of the managing agent or the managing agent’s employees.
(c) The managing agent shall maintain a separate record of the receipt and disposition of
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all funds described in this section, including any interest earned on the funds.
(d) The managing agent shall not commingle the funds of the association with the
managing agent’s own money or with the money of others that the managing agent receives or
accepts, unless all of the following requirements are met:
(1) The managing agent commingled the funds of various associations on or before
February 26, 1990 and has obtained a written agreement with the board of each association that
the managing agent will maintain a fidelity and surety bond in an amount that provides adequate
protection to the associations as agreed upon by the managing agent and the board of each
association.
(2) The managing agent discloses in the written agreement whether the managing agent is
deriving benefits from the commingled account or the bank, credit union, or savings institution
where the moneys will be on deposit.
(3) The written agreement provided pursuant to this subdivision includes, but is not
limited to, the name and address of the bonding companies, the amount of the bonds, and the
expiration dates of the bonds.
(4) If there are any changes in the bond coverage or the companies providing the
coverage, the managing agent discloses that fact to the board of each affected association as soon
as practical, but in no event more than 10 days after the change.
(5) The bonds assure the protection of the association and provide the association at least
10 days’ notice prior to cancellation.
(6) Completed payments on the behalf of the association are deposited within 24 hours or
the next business day and do not remain commingled for more than 10 calendar days.
(e) The prevailing party in an action to enforce this section shall be entitled to recover
reasonable legal fees and court costs.
(f) As used in this section, “completed payment” means funds received that clearly
identify the account to which the funds are to be credited.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
The Problem: There is growing concern over the incidence in California of embezzlement of and
fraudulent activity jeopardizing homeowner funds held in accounts. Millions of homeowner
dollars have been lost, usually over a period of several years, resulting in criminal prosecution in
federal and state courts, imprisonment and other penalties. For example, the remaining defendant
faces trial in April 2018 in San Mateo Superior Court for $2.8 million allegedly stolen through
sham construction projects and other expenditures. The co-defendant previously entered a plea
and is currently in prison.
An estimated 12-14 million Californian homeowners entrust their funds collected by 52,000
California associations through assessments to make long-term capital expenditures to maintain
and preserve commonly-owned areas such as shared roofs, building infrastructure, walkways,
parking and recreational facilities. Homeowner associations have become the only affordable
housing in California for many seniors, low-moderate income families and first-time buyers.
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Homeowners lose twice when embezzlement occurs: they lose the dollars they contributed to the
common funds through regular assessments; then they face special assessments that boards levy
to restore the monies. In addition, they risk losing their homes, as Associations have the right to
foreclose if the homeowner cannot afford the assessments.
The cause is primarily inadequate control over (1) operating, reserve and other accounts of
homeowner associations, (2) persons with access to the accounts, and (3) recordkeeping practices
of the accounts. Excessive familiarity with the third-party funds management company personnel
has led to overriding internal association controls and inadequate due diligence of suspect
transactions, both by banks and association boards. In addition, there is a lack of transparency
over the records detailing deposits into/withdrawals from the accounts. Persons with access to
the accounts frequently commingle monies from multiple associations in their portfolio.
The Center for California Homeowner Association Law, a non-profit, non-partisan organization
based in Oakland, California, supports the legislative establishment of fiduciary accounts and a
fiduciary duty on those entrusted to manage homeowner funds. The Center has received an
increasing number of reports of mismanagement and outright theft of funds by HOA board
members, property managers, contractors and others. It offers educational resources and support
to homeowners, and recently partnered with the Practicing Law Institute in January 2018 to train
attorneys in common interest development law.
The Solution: The proposed solution is threefold: 1) to classify accounts in California financial
institutions as fiduciary accounts in a manner similar to escrow, estate trust and attorney-client
accounts, 2) to establish a fiduciary duty expressly imposed on association board members,
officers, managing agents and other persons who have access to the association funds, and 3) to
require association boards to identify and exercise appropriate oversight controls on the activities
of such fiduciaries in managing the association accounts.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Melissa M. Allain, P.O. Box 2130, Castro
Valley, CA 94546-0130, phone: 510.861.5906, allain.melissa@gmail.com.
RESPONSIBLE FLOOR DELEGATE: Melissa Allain
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______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
SAN MATEO COUNTY BAR ASSOCIATION
Resolution 11-04-2018 purports to create a set of new “proper controls” for Association finances.
However, several of the controls are already required by the Davis-Stirling Act. Also, the
resolution would create a conflict with the Davis-Stirling Act with respect to the “comingling”
funds between two or more associations. Additionally, the resolution’s proposal to require a
“managing agent bond” is already before the Legislature in AB 2912.
This Resolution would add several types of “proper controls.” (Lines 28-48) However, several
of the proposed controls are already required by the Davis-Stirling Act. For example:
1.
Proposed section 5593(b) (line 34) would require “periodic review of account
documentation.” However, Civil Code section 5500 already requires specified review periods
for five different types of Association financial reports.
2.
Proposed section 5593(f) (line 40) would require “Dual signatures for high risk
transactions.” However, Civil Code section 5510 already requires dual signatures, by board
members, for all “reserve account” transactions.
3.

Proposed section 5593(h) (lines 43-44) would require:

Annual association reserve account analysis, not only of the status of
required repairs for each reserve line, but also an accounting of funds held
for that purpose.
However, Civil Code section 5300(b)(2)-(6) already requires annual reporting for reserve
accounts, reserve funding plans, and plans to repair or replace “major components.” (See also
section 5305, which requires an annual CPA audit for all associations with an annual gross
income that exceeds $75,000.)
Additionally, this resolution would prohibit comingling of one association’s funds with another
association’s funds. (Lines 13-14) However, Civil Code section 5380(d) specifically allows
such comingling if six specific requirements are met. As a result, this resolution would create a
conflict with Civil Code section 5380(d).
Further, this Resolution proposes a new “proper control” for all Associations to provide a
“managing agent bond.” For example, the resolution would require a “Managing agent bond, in
an amount equal to the actual funds deposited in all accounts managed.” (Lines 45-46)
However, AB 2912 (Irwin, 2018) proposes, in Section 6, to add section 5806 to the Civil Code,
to read:
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Unless the governing documents require greater coverage amounts, the
association shall maintain fidelity bond coverage in an amount that is equal
to or more than the combined amount of the reserves of the association and
total assessments for three months. Coverage shall include dishonest acts by
the managing agent or management company and for computer fraud and
funds transfer fraud. (Italics added)
Because the issue of requiring fidelity bond coverage is already before the Legislature in AB
2912, the proposed requirement for a “managing agent bond” in Resolution 11-04-2018 is not
necessary.
Finally, because several parts of Resolution 11-04-2018 would be redundant to several sections
within the Davis-Stirling Act, the resolution would also conflict with the Davis –Stirling Act
with respect to comingling of funds between two or more associations, and because the
resolution’s proposal to require a “managing agent bond” is already before the Legislature in
AB 2912, Resolution 11-04-2018 should be disapproved.
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RESOLUTION 11-05-2018
DIGEST
Homeowners Associations: Board Member Standards of Conduct
Amends the title of Division 4, Part 5, Chapter 6, Article 8 of the Civil Code and adds Civil Code
section 5351 to codify the board member duties for residential common interest developments.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends the title of Division 4, Part 5, Chapter 6, Article 8 of the Civil Code and
adds Civil Code section 5351 to codify the duties held by board members for common interest
developments. This resolution should be approved in principle because it simply codifies the
common law duties and responsibilities that Board members must follow when they serve
common interest developments.
Division 4, Part 5, of the Civil Code is commonly known as the Davis-Stirling Common Interest
Development Act (“the Act”). (Civ. Code, § 4000.) The Act governs “Common Interest
Developments,” including “planned developments” which have a common area owned by an
association or in common by owners of the separate interests who possess appurtenant rights.
(Civ. Code, §§ 4100, 4175.) Under the Act, an “association” means a nonprofit corporation or
unincorporated association. (Civ. Code, § 4080.) Associations are commonly referred to as
“HOAs.”
The Act expressly provides that statutes governing nonprofit mutual benefit corporations apply
to “associations.” (See Civ. Code, § 4805, subd. (a), defining the scope of an association’s
powers; and Civ. Code, § 5350, subd. (a), determining when an association’s director has a
conflict of interest.)
Case law clearly holds that Board members for HOAs owe fiduciary duties to the HOA and the
members they serve. (Kovich v. Paseo Del Mar Homeowners’ Assn. (1996) 41 Cal.App.4th 863,
867; Cohen v. Kite Hill Community Assn. (1983) 142 Cal.App.3d 642, 650-651.) Codifying
these duties simply clarifies existing law for HOA members and Board members who volunteer
for those positions.
Moreover, since the Act already incorporates statutes governing nonprofit mutual benefit
corporations, requiring HOA Board members to adhere to the same standards of conduct set out
in that established statutory scheme would help clarify their duties and maintain consistency in
the law.
This resolution is related to 11-04-2018 and 11-06-2018.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend the title of Division 4, Part 5, Chapter 6, Article 8 of the Civil Code and to
add Civil Code section 5351, to read as follows:
1
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ARTICLE 8. Board Member Standards of ConductConflict of Interest [5350- 53505351.]
§ 5350
(a) Notwithstanding any other law, and regardless of whether an association is
incorporated or unincorporated, the provisions of Sections 7233 and 7234 of the Corporations
Code shall apply to any contract or other transaction authorized, approved, or ratified by the
board or a committee of the board.
(b) A director or member of a committee shall not vote on any of the following matters:
(1) Discipline of the director or committee member.
(2) An assessment against the director or committee member for damage to the common
area or facilities.
(3) A request, by the director or committee member, for a payment plan for overdue
assessments.
(4) A decision whether to foreclose on a lien on the separate interest of the director or
committee member.
(5) Review of a proposed physical change to the separate interest of the director or
committee member.
(6) A grant of exclusive use common area to the director or committee member.
(c) Nothing in this section limits any other provision of law or the governing documents
that govern a decision in which a director may have an interest.
§ 5351
Regardless of whether an association is incorporated or unincorporated members who
serve on Boards of Directors of Common Interest Developments:
(a) Are fiduciaries of the Common Interest Development of which they serve.
(b) Shall adhere to the standards of conduct specified for nonprofit mutual benefit
corporations as prescribed in Corporations Code sections 7230 – 7238.
(Proposed new language underlined, language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS
The Problem: Most people who serve on the Boards of Directors for “Common Interest
Developments” are laypeople, having had little or no legal training, and they do not realize that
they must act and make their decisions according to the “Standards of Conduct” that are within
the Corporations Code. For example, Common Interest Developments are also known as
“Homeowners Associations,” or “HOA’s.” And HOA Board Members are not required to
complete any formal training in order to serve on such Boards. And yet, HOA Board Members
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are required to follow the laws that apply to all directors of “Nonprofit Mutual Benefit
Corporations,” which include all HOA’s. The law imposes fiduciary duties upon such directors,
including the “Duty of Care” and the “Duty of Loyalty.” In California, the “Duty of Care” is set
out in Corporations Code section 7231-7231.5; and the “Duty of Loyalty” is set out in
Corporations Code section 7233.
The Solution: HOA Members who serve on their respective Boards of Directors need to know
that they are subject to the fiduciary requirements set forth in Corporations Code sections 7230 7238, for “Standards of Conduct.” For example, HOA Board Members are bound by law to
adhere to the “Duty of Care” standard, which involves performing a reasonable inquiry before
making decisions and to make decisions that are in the best interest of the HOA. In addition,
HOA Board Members are bound by law to adhere to the “Duty of Loyalty” standard, to refrain
from or to restrict self-dealing.
This resolution would add Civil Code section 5350, in order to add a reference to the applicable
Corporations Code sections that are about “standards of care.” As a result, this resolution would
notify HOA Board members about the standards of care that already exist in the Corporations
Code, and it would not create any new requirements. If this resolution were implemented, then
such Board Members would be more motivated to act in accordance with the law by making
informed decisions, by avoiding self-dealing, and by making decisions that are in the best
interest of the HOA.
IMPACT STATEMENT
Civil Code section 5350, for Common Interest Developments, within the “Davis-Stirling Act” –
for residential uses, has language that is identical to Civil Code section 6758, for Commercial
and Industrial Common Interest Developments, within the “Common Interest Development Act”
– which is not about residential uses. In general, if an amendment is to be made that is not
exclusively about residential use, then both Acts should be amended in the same way.
CURRENT OR PRIOR RELATED LEGISLATION
Civil Code Section 5350 was added by Stats. 2012, Ch. 180, Sec. 2. (AB 805) Effective January
1, 2013. Operative January 1, 2014, by Sec. 3 of Ch. 180.)
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, P.O. Box 854, Novato,
CA 94948-0854, catherinerucker@me.com, 415-246-6647
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker
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RESOLUTION 11-06-2018
DIGEST
Associations: Fiduciary Responsibilities of Board of Directors
Amends Civil Code section 6758 and adds Civil Code section 6759 to set forth fiduciary
responsibilities and standards of conduct for Board of Directors of Commercial and Industrial
Common Interest Development Associations (“CIDs”).
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Civil Code section 6758 and adds Civil Code section 6759 to set forth
fiduciary responsibilities and standards of conduct for Board of Directors of Commercial and
Industrial Common Interest Development Associations (“CIDs”). This resolution should be
disapproved because there is no evidence that board members who serve on commercial CIDs do
not appreciate their responsibilities and expected standard of conduct.
Civil Code section 6758 provides that a board member may not vote on any issue that directly
implicates that board member’s interest, such as discipline, assessments, liens, or foreclosures on
that member’s individual property interest. (Civ. Code, § 6758, subds. (b)(1)-(6).) Section 6758
also provides that if a matter on which a board member may not vote arises, the board member
must follow the requirements set forth in Corporations Code sections 7233 and 7234, which
provide that although the board member may be present at the meeting and may be counted for
purposes of a quorum, the board member may not vote on the matter in which he or she has an
interest. (Corp. Code, §§ 7233-7234.)
As the resolution observes, many people who served on the board of directors for CIDs, that is
condominium projects, planned developments and stock cooperatives (see Civ. Code, § 6500 et
seq.), are laypeople. Parts 5 and 5.3 of Division 4 of the Civil Code (Civ. Code, § 4000 et seq.),
set forth the intended structure, function and “operating rule” (Civ. Code, §§ 6630, 6632) which
pertain to CIDs, and their governance. These include select incorporation of pertinent provisions
from the Corporation Code, otherwise addressing the regulations applicable to corporations. As
such, adequate and ample measures are in place without a wholesale incorporation of sections
7230-7238 from the Corporations Code, or reminding members of the board of directors of
commercial CIDs they are fiduciaries.
The resolution seeks to add a new code section reminding board members they are fiduciaries
and subject to the standards of conduct set forth in Corporations Code sections 7230-7238,
relating to board members’ performance of duties, such as the performance of their duties in
good faith (Corp. Code, § 7231), when a board can provide a loan to a board member (Corp.
Code, § 7235), when directors may be sued jointly and severally, and when a board member may
seek indemnity against other board members (Corp. Code, § 7236), among other responsibilities.
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If the goal is to make a lay board member aware of his or her legal duties and requirements, the
resolution may have the unintended consequence of making board members think those are the
only statutes with which they must comply because these are the only laws that are set forth in
the Code.
This resolution is related to 11-04-2018 and 11-05-2018.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend the title for Division 4, Part 5.3, Chapter 6, Article 3 of the Civil Code; and
to add Civil Code section 6759 to read as follows:
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ARTICLE 3. Board Member Standards of ConductConflict of Interest [6758- 67586759.]
§ 6758
(a) Notwithstanding any other law, and regardless of whether an association is
incorporated or unincorporated, the provisions of Sections 7233 and 7234 of the Corporations
Code shall apply to any contract or other transaction authorized, approved, or ratified by the
board or a committee of the board.
(b) A director or member of a committee shall not vote on any of the following matters:
(1) Discipline of the director or committee member.
(2) An assessment against the director or committee member for damage to the common
area or facilities.
(3) A request, by the director or committee member, for a payment plan for overdue
assessments.
(4) A decision whether to foreclose on a lien on the separate interest of the director or
committee member.
(5) Review of a proposed physical change to the separate interest of the director or
committee member.
(6) A grant of exclusive use common area to the director or committee member.
(c) Nothing in this section limits any other provision of law or the governing documents
that govern a decision in which a director may have an interest.
§ 6759
Regardless of whether an association is incorporated or unincorporated members who
serve on Boards of Directors of Commercial and Industrial Common Interest Development
Associations:
(a) Are fiduciaries of the Common Interest Development of which they serve.
(b) Shall adhere to the standards of conduct specified for nonprofit mutual benefit
corporations as prescribed in Corporations Code sections 7230 – 7238.
(Proposed new language underlined, language to be deleted stricken)
PROPONENT: San Mateo County Bar Association
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STATEMENT OF REASONS
The Problem: Most people who serve on the Boards of Directors for “Commercial and Industrial
Common Interest Developments,” also known as “CID’s,” are laypeople, having had little or no
legal training, and they do not realize that they must act and make their decisions according to
the “Standards of Conduct” that are within the Corporations Code. And such Board Members
are not required to complete any formal training in order to serve on such Boards. And yet, CID
Board Members are required to follow the laws that apply to all directors of “Nonprofit Mutual
Benefit Corporations,” which include all CID’s. The law imposes fiduciary duties upon such
directors, including the “Duty of Care” and the “Duty of Loyalty.” In California, the “Duty of
Care” is set out in Corporations Code section 7231-7231.5; and the “Duty of Loyalty” is set out
in Corporations Code section 7233.
The Solution: CID Members who serve on their respective Boards of Directors need to know
that they are subject to the fiduciary requirements set forth in Corporations Code sections 7230 7238, for “Standards of Conduct.” For example, CID Board Members are bound by law to
adhere to the “Duty of Care” standard, which involves performing a reasonable inquiry before
making decisions and to make decisions that are in the best interest of the CID. In addition, CID
Board Members are bound by law to adhere to the “Duty of Loyalty” standard, to refrain from or
to restrict self-dealing.
This resolution would add Civil Code section 6759, in order to add a reference to the applicable
Corporations Code sections that are about “standards of care.” As a result, this resolution would
notify CID Board members about the standards of care that already exist in the Corporations
Code, and it would not create any new requirements. If this resolution were implemented, then
such Board Members would be more motivated to act in accordance with the law by making
informed decisions, by avoiding self-dealing, and by making decisions that are in the best
interest of the CID.
IMPACT STATEMENT
Civil Code section 6758, for Commercial and Industrial Common Interest Developments, within
the “Commercial and Industrial Common Interest Development Act” – which is not about
residential use, has language that is identical to Civil Code section 5350, for Common Interest
Developments, within the “Davis-Stirling Act” – for residential uses. In general, if an
amendment is to be made that is not exclusively about residential use, then both Acts should be
amended in the same way.
CURRENT OR PRIOR RELATED LEGISLATION
Civil Code Section 6758 was added by Stats. 2013, Ch. 605, Sec. 21. (SB 752), effective January
1, 2014.
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, P.O. Box 854, Novato,
CA 94948-0854, catherinerucker@me.com, 415-246-6647.
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker

11-06-2018 Page 3 of 3

RESOLUTION 12-01-2018
DIGEST
Legislative Conflicts of Interest: Limitations on Employment
Amends Government Code section 8920 to specify that a member of the Legislature may not
accept employment that would impair the member’s judgment or induce disclosure of legislative
confidences.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolution 11-08-2016, which was withdrawn and Resolution 02-05-2017, which was
disapproved.
Reasons:
This resolution amends Government Code section 8920 to specify that a member of the
Legislature may not accept employment that would impair the member’s judgment or induce
disclosure of legislative confidences. This resolution should be disapproved because it is
unnecessary and will not result in any practical differences.
Current law states that no member of the Legislature shall accept other, presumably concurrent,
employment which they have reason to believe will either impair their independence of judgment
as to official duties or require or induce them to disclose confidential information acquired in the
course of official duties. The resolution seeks to eliminate the phrase “which he has reason to
believe” based on the premise that this is a subjective determination, lacking in objectivity, and
could allow a legislator to remain in office even while being employed with an actual conflict of
interest solely on the basis that the legislator did not have reason to believe the employment
would be compromising. First, there does not appear to be any need for the change. While there
have been legislators who remained active in their pre-legislative employment situations, there
have been few, if any, cases in which a legislator endeavored to accept new employment while in
office. In none of those cases was the legislator identified as compromised pursuant to
Government Code section 8920. Second, from a practical perspective, in the event that a
legislator’s employment is challenged and investigated on the basis that he/she accepted
employment that impairs their independence or requires/induces the disclosure of legislative
confidences, the standard against which that legislator’s conduct will be measured will be a
reasonable or prudent legislator in a similar position. In other words, the same standard that is
now applied would apply even if the language proposed in this resolution is adopted because the
determination of having a “reason to believe” would be based on a reasonableness standard.
Finally, as a general rule, employment by a legislator is neither considered an impairment to be
independent, nor likely to result in inducement to divulge legislative confidences, even when the
legislator has been a medical doctor, an attorney, a farmer or rancher, or any other profession. In
fact, this professional experience is often not only the basis for the legislator’s decision to run for
office, but often a basis upon which legislation is sponsored, and/or argued for or against.
Consider, for example, the fact that legislation in recent years has been enacted impacting the
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medical profession (mandatory vaccinations for school children), the legal profession (the State
Bar reorganization) and farm work (health, safety and housing rights for agricultural workers) by
legislators with professional experience/employment as medical doctors, attorneys, farmers, and
union organizers.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 8920, to read as follows:
1
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§ 8920
(a) No Member of the Legislature, state elective or appointive officer, or judge or justice
shall, while serving as such, have any interest, financial or otherwise, direct or indirect, or
engage in any business or transaction or professional activity, or incur any obligation of any
nature, which is in substantial conflict with the proper discharge of his duties in the public
interest and of his responsibilities as prescribed in the laws of this state.
(b) No Member of the Legislature shall do any of the following:
(1) Accept other employment which he has reason to believe will that is of such a
character to either impair his independence of judgment as to his official duties or require him, or
induce him, to disclose confidential information acquired by him in the course of and by reason
of his official duties.
(2) Willfully and knowingly disclose, for pecuniary gain, to any other person,
confidential information acquired by him in the course of and by reason of his official duties or
use any such information for the purpose of pecuniary gain.
(3) Accept or agree to accept, or be in partnership with any person who accepts or agrees
to accept, any employment, fee, or other thing of monetary value, or portion thereof, in
consideration of his appearing, agreeing to appear, or taking any other action on behalf of
another person before any state board or agency.
This subdivision shall not be construed to prohibit a member who is an attorney at law
from practicing in that capacity before any court or before the Workers’ Compensation Appeals
Board and receiving compensation therefor. This subdivision shall not act to prohibit a member
from acting as an advocate without compensation or making inquiry for information on behalf of
a constituent before a state board or agency, or from engaging in activities on behalf of another
which require purely ministerial acts by the board or agency and which in no way require the
board or agency to exercise any discretion, or from engaging in activities involving a board or
agency which are strictly on his or her own behalf. The prohibition contained in this subdivision
shall not apply to a partnership or firm of which the Member of the Legislature is a member if
the Member of the Legislature does not share directly or indirectly in the fee, less any expenses
attributable to that fee, resulting from the transaction. The prohibition contained in this
subdivision as it read immediately prior to January 1, 1983, shall not apply in connection with
any matter pending before any state board or agency on or before January 2, 1967, if the affected
Member of the Legislature was an attorney of record or representative in the matter prior to
January 2, 1967. The prohibition contained in this subdivision, as amended and operative on
January 1, 1983, shall not apply to any activity of any Member in connection with a matter
pending before any state board or agency on January 1, 1983, which was not prohibited by this
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section prior to that date, if the affected Member of the Legislature was an attorney of record or
representative in the matter prior to January 1, 1983.
(4) Receive or agree to receive, directly or indirectly, any compensation, reward, or gift
from any source except the State of California for any service, advice, assistance or other matter
related to the legislative process, except fees for speeches or published works on legislative
subjects and except, in connection therewith, reimbursement of expenses for actual expenditures
for travel and reasonable subsistence for which no payment or reimbursement is made by the
State of California.
(5) Participate, by voting or any other action, on the floor of either house, in committee,
or elsewhere, in the passage or defeat of legislation in which he has a personal interest, except as
follows:
(i) If, on the vote for final passage by the house of which he is a member, of the
legislation in which he has a personal interest, he first files a statement (which shall be entered
verbatim on the journal) stating in substance that he has a personal interest in the legislation to be
voted on and, notwithstanding that interest, he is able to cast a fair and objective vote on that
legislation, he may cast his vote without violating any provision of this article.
(ii) If the member believes that, because of his personal interest, he should abstain from
participating in the vote on the legislation, he shall so advise the presiding officer prior to the
commencement of the vote and shall be excused from voting on the legislation without any entry
on the journal of the fact of his personal interest. In the event a rule of the house requiring that
each member who is present vote aye or nay is invoked, the presiding officer shall order the
member excused from compliance and shall order entered on the journal a simple statement that
the member was excused from voting on the legislation pursuant to law.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: Legislators are prohibited from accepting other employment that he or she “has
reason to believe” will impair his or her judgment. That is a subjective test and easy to get
around.
The Solution: This resolution makes the test on other employment (moonlighting) objective by
replacing “has reason to believe” to “is of such a character to.”
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste.
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com.
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RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 12-02-2018
DIGEST
Local Government: Prohibition on Acquisition of Federal Surplus Property Without Approval
Amends Government Code section 54141 and adds section 54145 to prohibit a local agency from
receiving surplus military equipment without an affirmative vote of the legislative body of the
local agency.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolutions 07-07-2015 and 02-12-2017, which were approved in principle.
Reasons:
This resolution amends Government Code section 54141 and adds section 54145 and to prohibit
a local agency from receiving surplus military equipment without an affirmative vote of the
legislative body of the local agency. This resolution should be disapproved because there is no
evidence that local agencies are buying military surplus equipment for improper purposes, it is
overbroad, and unnecessarily adds another layer of bureaucracy.
Current law allows local agencies to acquire certain surplus military and other federal property
and equipment without requiring public hearings, as is the case for the acquisition of non-federal
or military equipment such agencies purchase on a regular basis to do their jobs. There is no
evidence that law enforcement agencies are abusing the right to obtain such equipment or that
once they receive the equipment the agencies use it in a way that harms the public.
The resolution is also overbroad because it includes basic weapons and ammunition that police
departments use on a daily basis that must be approved by the local legislative body. There is no
reason to subject such purchases to legislative approval because the law does not require similar
purchases to be approved by the legislative body if they are not bought from the federal
government, but from a private company. Buying such equipment from the federal government
or the military might be the least expensive option or have the highest quality.
This resolution is similar to Assem. Bill 36 (Campos) (Reg. Sess. 2014) which Governor Brown
vetoed. It is also similar to Sen. Bill 242 (Monning) which added section 38004.5 of the
Education Code and was enacted into law effective January 1, 2016. Education Code section
39004.5 requires a school district’s police department to obtain approval from its governing
board prior to receiving federal surplus military equipment.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 54141 and to add section 54145 to read as
follows:
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§ 54141
(a) “Local agency” means county, city, whether general law or chartered, city and county,
town, school district, municipal corporation, or public district. district, political subdivision, or
any board, commission, or agency thereof, or other local public agency.
(b) “United States” includes any department, board, or agency thereof.
(c) “State” includes any department or agency thereof.
(d) “Legislative body” means a legislative body as defined in Section 54952.
§ 54145
(a) A local agency shall not receive surplus military equipment pursuant to Section 2576a
of Title 10 of the United States Code unless the legislative body of the local agency approves the
acquisition at a meeting held pursuant to the Ralph M. Brown Act (Chapter 9 (commencing with
Section 54950)).
(b) The Legislature finds and declares that this section constitutes a matter of statewide
concern and shall apply to charter cities and charter counties. The provisions of this section shall
supersede any inconsistent provisions in the charter of any city, county, or city and county.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: National Lawyers Guild, San Francisco Bay Area Chapter
STATEMENT OF REASONS
The Problem: Current law allows certain surplus military and other federal property and
equipment to be acquired by local agencies in California without any requirement that the local
agency hold a public hearing or notify the public of the type of equipment or property sought to
be acquired by the agency or the use to which it will or may be put by the public agency, as there
is no requirement for such public disclosure or public input in the federal law that allows
distribution of surplus equipment to local agencies.
The Solution: The proposed legislation requires all federal surplus property acquisitions by a
local agency in California be approved by the governing body of the local agency after a public
hearing. This requirement gives citizens of the community the opportunity to express their views
on the appropriateness for the community of the proposed acquisition.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 268 Bush St. #3237, San
Francisco, CA 94104 (415) 397-1060, Fax (415) 397-3077, rpkoch1@sbcglobal.net
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch
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RESOLUTION 12-03-2018
DIGEST
Public Holidays: Replacing Columbus Day with “’Indigenous Peoples’ Day”
Amends Government Code section 6700 to celebrate “’Indigenous Peoples’ Day” instead of
Columbus Day on the second Monday of October.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Government Code section 6700 to celebrate “’Indigenous Peoples’ Day”
instead of Columbus Day on the second Monday of October. The resolution should be
disapproved because California already celebrates “Native American Day” and the argument that
Columbus’s achievements are outweighed by his moral deficits begs the question of how well
the ‘indigenous peoples’ would fare, if subjected to the same postmodern critique.
Under existing law, California celebrates “Native American Day,” on the fourth Friday of
September. (Gov. Code, § 6700, subd. (a)(11).) It does not make sense to celebrate the same
holiday ten days later. If the resolution’s purpose is to purge California’s recognition of an
Italian immigrant who sailed under a Spanish flag, the state holiday bearing his name should
simply be stricken.
Instead, the resolution seeks to replace a holiday about a historically-significant individual, with
a political narrative about ‘indigenous peoples’ that overlooks the inconvenient truth that they,
like their brethren in Europe, Asia, Africa, and elsewhere, had seized lands through conquest,
wiped out native inhabitants, and practiced slavery. (See, e.g., Snyder, “Slavery in Indian
Country,” (Harvard University Press 2012), http://www.hup.harvard.edu/catalog.php?
isbn=9780674064232; Smith, “How Native American Slaveholders Complicate the Trail of
Tears Narrative,” Smithsonian.com (Mar. 6, 2018), https://www.smithsonianmag.com/
smithsonian-institution/ how-native-american-slaveholders-complicate-trail-tears-narrative180968339.)
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code Section 6700 to read as follows:
1
2
3
4
5

§ 6700
(a) The holidays in this state are:
(1) Every Sunday.
(2) January 1st.
(3) The third Monday in January, known as “Dr. Martin Luther King, Jr. Day.”
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(4) February 12th, known as “Lincoln Day.”
(5) The third Monday in February.
(6) March 31st, known as “Cesar Chavez Day.”
(7) The last Monday in May.
(8) July 4th.
(9) The first Monday in September.
(10) September 9th, known as “Admission Day.”
(11) The fourth Friday in September, known as “Native American Day.”
(12) The second Monday in October, known as “Indigenous Peoples’ Day” “Columbus
Day.” “
(13) November 11th, known as “Veterans Day.”
(14) December 25th.
(15) Good Friday from 12 noon until 3 p.m.
(16) (A) Every day appointed by the President or Governor for a public fast,
thanksgiving, or holiday.
(B) Except for the Thursday in November appointed as Thanksgiving Day, this paragraph
and paragraphs (3) and (6) shall not apply to a city, county, or district unless made applicable by
charter, or by ordinance or resolution of the governing body thereof.
(b) If the provisions of this section are in conflict with the provisions of a memorandum
of understanding reached pursuant to Chapter 12 (commencing with Section 3560) of Division 4
of Title 1, the memorandum of understanding shall be controlling without further legislative
action, except that if those provisions of a memorandum of understanding require the
expenditure of funds, the provisions shall not become effective unless approved by the
Legislature in the annual Budget Act.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bay Area Lawyers for Individual Freedom
STATEMENT OF REASONS
The Problem: Christopher Columbus was not a hero, in fact, his men killed, raped, and enslaved
thousands of Indigenous people, nor was America discovered by Columbus. By celebrating
Columbus Day, we support the oppression and genocide of minorities. While the past cannot be
changed, we can realize and remember the pain that millions suffered throughout the nation’s
history.
The Solution: Indigenous Peoples’ Day recognizes and celebrates the heritage of Native
Americans and the history of their Tribes within the United States of America. By changing the
holiday from Columbus Day to Indigenous Peoples' Day, the holiday recognizes the historic and
ongoing painful impacts that Columbus's and other European colonists' arrival in the Americas
had on Indigenous peoples. By changing the name from Columbus Day to Indigenous People’s
day, we educate Californians, the Country and the World about the history of the United States
before the arrival of colonizers. Through Indigenous Peoples’ Day, we can refocus the
conversation away from genocide that was started by Columbus and his men and instead to the
ongoing resilience and resistance of Indigenous people throughout the Americas.
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IMPACT STATEMENT
The resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT AND PRIOR LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Michael Wolchansky, 2370 Market Street,
Suite 180, San Francisco, CA, 94114; 415.404.7971; Michael@Wolchanskylaw.com
RESPONSIBLE FLOOR DELEGATE: Michael Wolchansky
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RESOLUTION 12-04-2018
DIGEST
Public Information Requests: Administrative Appeals
Amends Government Code section 6258 to permit an individual to petition the Government
Claims Board to enforce the individual’s right to inspect or receive a copy of public records, as
defined.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolution 02-03-2017, which was disapproved.
Reasons:
This resolution amends Government Code section 6258 to permit an individual to petition the
Government Claims Board to enforce the individual’s right to inspect or receive a copy of public
records, as defined. This resolution should be disapproved because the Government Claims
Program was transferred to the Department of General Services from the Victim Compensation
and Government Claims Board by a function of executive branch reorganization as of July 1,
2016.
The current appeals process that an individual must pursue if denied access to public records, is
through the courts if a satisfactory resolution cannot be reached between the requestor and the
State. The resolution is predicated upon the claim that California is sorely lacking in providing
access to public information, and describes the process of appealing a denial of public
information as daunting. However, there is no information or data that supports either that the
State fails to provide responses to requests for public records, or that the appeals process is
daunting.
More significantly, the resolution seeks to create a new path, through the Government Claims
Board, for the appeal of a public records request denial. The Government Claims Board was
replaced, by executive reorganization, by the Department of General Services (DGS) effective
July 1, 2016, and there is no evidence from the past fiscal year and a half that an improved
process for addressing appeals of public records request denials is needed, or that changing the
process will make appeals of denials of access to public records less daunting. It is not
reasonable, without more time or recent data, to presume that DGS would be more efficient than
the courts, or that DGS has capacity to manage appeals of public records request denials in
addition to managing its historical responsibilities as well as the new duties of the Government
Claims Board. Additionally, there is insufficient information to conclude that the process
proposed in the resolution, even if modified to reflect the current government claims process
through DGS, would be less daunting than the current appeals process through the courts.
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 6258, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

§ 6258
Any person may:
(a) Iinstitute proceedings for injunctive or declarative relief or writ of mandate in any
court of competent jurisdiction to enforce his or her right to inspect or to receive a copy of any
public record or class of public records under this chapter. The times for responsive pleadings
and for hearings in these proceedings shall be set by the judge of the court with the object of
securing a decision as to these matters at the earliest possible time; or
(b) Petition the Board, as defined in Government Code sections 900.2(b) or 940.2(b), to
enforce his or her right to inspect or receive a copy of any public record or class of public
records under this chapter. The Board shall not have jurisdiction to hear such claims against the
judicial or legislative branches of state government, or any entity, officer, or employee of those
branches, or the Governor or the Office of the Governor. The Board shall not have jurisdiction to
hear such claims against counties, cities, or other local governmental entities or employees,
provided the Board as defined in Government Code sections 900.2(a) or 940.2(a) accepts and
hears such claims. The Board shall not have jurisdiction to hear such claims against a University
of California or California State University campus, provided the University of California
Regents, or the Board as defined in Government Code sections 900.2(d) or 940.2(d),
respectively, accepts and hears such claims. The Board shall not have jurisdiction to hear such
claims against school districts or community college districts, provided the respective district
accepts and hears such claims. Petitioning the Board or other respective agency shall not
prejudice the person’s rights under subsection (a) after the Board or agency has made its
determination.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: California is sorely lacking in providing public access to information. Whenever a
government official denies a Californian access to information, the only remedy is to go through
the court system. Although attorney fees are reimbursed upon prevailing, tons of money and
years of waiting and energy may be spent just to get to that point. Challenging a denial of public
information should not be such a daunting task that can deter people who do not have the means,
or who need information sooner than the years that the litigation process can take.
The Solution: This resolution offers an efficient alternative to the court process. The person
denied access may instead petition the Government Claims Board to determine whether a
violation of our rights to public records has occurred and if so, order the respective government
agency to disclose the information immediately. The Government Claims Board already hears
people’s claims against state employees and entities for damages to person or property, contract
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disputes, and tax/fee/penalty refunds; it should be equipped to handle public records claims. It
does not currently hear claims against local governments, because the responsible local agency
hears them. The same is true with UC and CSU, because the UC Regents and CSU campuses
hear them. Finally, the same is true with school districts and community college districts,
because the districts themselves hear the claims. This resolution permits those entities to also
hear public records claims to maintain consistency in where claims get filed. Additionally, for
separation of powers reasons, the Board’s authority would not extend to the Governor,
Legislature, or Judicial branches.
Requests through the Government Claims Board can be resolved quickly and much cheaper than
through the courts, for the petitioners and taxpayers.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste.
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com.
RESPONSIBLE FLOOR DELEGATE: Ben Rudin
______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
BAR ASSOCIATION OF SAN FRANCISCO
This resolution should not be implemented for a number of reasons. First, the resolution is
internally contradictory. Proposed Government Code section 6258(b) would cross-refer to the
definition of the "Board" in Government Code sections 900.2(b) or 940.2(b). These sections are
substantially identical and, "in the case of a local public entity" define the "Board" as "the
governing body of the local public entity." However, proposed section 6258(b) states that "The
Board shall not have jurisdiction to hear such claims against counties, cities, or other local
governmental entities or employees, provided the Board as defined in Government Code sections
900.2(a) or 940.2(a) accepts and hears such claims." This language is circular: as an example, it
could simultaneously require a city council to hear a petition regarding a public records act
request, while also providing that the council does not have jurisdiction to hear claims against the
city (or city clerk) in the event the council accepts and hears such claims against the city (or city
clerk).
Second, the resolution would add yet another layer of bureaucracy to government, increasing
costs for already cash-strapped public entities that would need to potentially oppose an
unnecessary "middle man" level of appeal that can be further appealed through the court
system—an appeal process already available under the Government Code. Government Code
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section 6258(a) already provides a means for redress in the event a local agency denies a request
for a public record that complies with due process; such an individual can "[i]nstitute
proceedings for injunctive or declarative relief or writ of mandate . . . to enforce his or her right
to inspect or to receive a copy of any public record[.]"
Proposed section 6258(a) would keep this ultimate appeal process in place, but inserts an
unnecessary "middle" level of appeal, without providing any guidelines as to a standard of
review of a local agency's decision regarding a public records act response. Public agencies are
already required under the Public Records Act to provide suggestions for overcoming any
practical basis for denying access to the records or information sought, and to assist members of
the public regarding their requests, and agencies bear a heavy burden to show why a particular
request should be denied, either in whole or in part. (See Gov. Code §§ 6250 et seq.) Moreover,
as Proponent mentions, attorney's fees are available to requestors if the agency wrongfully
denied their request. The current judicial appeal process works just fine; let's not change it.
Additionally, most local agencies already provide a method and process to appeal a decision or
action of the local agency or one of its agents. This resolution would override the appeals
process carefully considered and established by local agencies. Agencies subject to a public
records request are most familiar with the particular circumstances involved with these records
and their reasons for denial. Accordingly, requestors should exhaust any administrative remedies
available to them and allow the agency to review its own decision, preserving our scarce judicial
resources.
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RESOLUTION 12-05-2018
DIGEST
Coroner: Precludes County Sheriff or District Attorney from serving as Coroner
Amends Government Code sections 24300, 24304, 24304.1, adds section 27459, and deletes
section 27469 to preclude a county sheriff or district attorney from also serving as coroner.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Government Code sections 24300, 24304, 24304.1, adds section 27459,
and deletes section 27469 to preclude a county sheriff or district attorney from also serving as
coroner. This resolution should be approved in principle because it will allow coroners in each
county to work independently and be free from the influence of a sheriff or district attorney who
may have different objectives.
A similar proposal is now before the Legislature (Sen. Bill No.1303 (2017-2018 Reg. Sess.)),
introduced by Senator Pan and Senator Galgiani on February 16, 2018. That bill would require
any county with a population of 500,000 or greater to replace a coroner or sheriff’s coroner’s
office with an office of the medical examiner without a public vote or election operating
independently from any other county agency or official. The chief medical officer would be
appointed by the board of supervisors by the county or by the county executive officer. The
proposed resolution, as well as Sen. Bill 1303, are designed to address recent mistrust against
sheriff-coroners who perform autopsies related to police shootings. Recently Dr. Bennet Omalu,
the chief forensic pathologist of San Joaquin County resigned, accusing the Sheriff and Coroner
of trying to change autopsy findings.
While there will be an obvious benefit to the public from non-biased coroners outside of the
management of a county sheriff or district attorney, there will be a financial burden to small rural
counties to maintain an independent coroner if they must form and manage alone. As suggested
by the San Diego County Bar Assocation in a possible proposed amendment, a solution could be
to allow counties the option of forming a regional medical examiner’s office with jurisdiction
across multiple counties or the option of contracting with adjacent counties that have an
independent medical examiner or coroner’s office.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code sections 24300, 24304, 24304.1, add section 27459 and
delete section 27469, and to to read as follows:
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1
2
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23
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43
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§ 24300
By ordinance the board of supervisors may consolidate the duties of certain of the
county offices in one or more of these combinations:
(a) Sheriff and tax collector.
(b) Auditor and recorder.
(c) County clerk, auditor, and recorder.
(d) County clerk and public administrator.
(e) County clerk and recorder.
(f) County clerk and auditor.
(g) Treasurer and tax collector.
(h) Treasurer and recorder.
(i) Treasurer and assessor.
(j) Treasurer and public administrator.
(k) Public administrator and coroner.
(l) District attorney and public administrator.
(m) District attorney and coroner.
(n) Sheriff and coroner.
(o m) Sheriff and public administrator.
(p n) County agricultural commissioner and county sealer of weights and
measures.
(q o) Road commissioner and surveyor. A county may create an office entitled
public works director, combining the duties of road commissioner and surveyor and any
other compatible duties not legally required to be performed by another county officer.
(r p) County surveyor and director of transportation.
By the ordinance that consolidates the duties of the appointive county offices
described in subdivision (p), notwithstanding Section 2122 and Sections 2181 to 2187,
inclusive, of the Food and Agricultural Code, and Sections 12200 and 12214 of the
Business and Professions Code, the board of supervisors may provide that the first term
only of the newly consolidated office expires when the first of the remaining unexpired
terms of the two unconsolidated offices would have expired. Where a vacancy in either of
the unconsolidated offices exists the term of office of the newly consolidated office shall
be the longer of the remaining unexpired terms.
§ 24304
Notwithstanding the provisions of Section 24300, in counties of the 13th to 58th
classes, inclusive, the board of supervisors by ordinance may consolidate the duties of
certain of the county offices in one or more of these combinations:
(a) Sheriff and tax collector.
(b) Auditor and recorder.
(c) County clerk, auditor, and recorder.
(d) County clerk and public administrator.
(e) County clerk and recorder.
(f) County clerk and auditor.
(g) Treasurer and tax collector.
(h) Treasurer and recorder.
(i) Treasurer and assessor.
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(j) Treasurer and public administrator.
(k) Public administrator and coroner.
(l) District attorney and public administrator.
(m) District attorney and coroner.
(n) Sheriff and coroner.
(o m) Sheriff and public administrator.
(p n) County agricultural commissioner and county sealer of weights and
measures.
(q o) County clerk and tax collector.
(r p) Treasurer, tax collector, and recorder.
(s q) Sheriff, and tax collector, and coroner.
(t r) Coroner and health officer.
(u s) Road commissioner and surveyor. A county may create an office entitled
public works director, combining the duties of road commissioner and surveyor and any
other compatible duties not legally required to be performed by another county officer.
(v t) Sheriff, coroner, and public administrator.
(w u) Treasurer, tax collector, and public administrator.
(x v) County clerk, assessor, and recorder.
(y w) Assessor and recorder.
(z x) Tax collector/county clerk and treasurer.
§ 24304.1
Notwithstanding the provisions of Section 24300, in counties of the 11th class, the
board of supervisors by ordinance may consolidate the duties of certain of the county
offices, in one or both of these combinations:
(a) County clerk, assessor, and recorder.
(b) Sheriff , coroner, and public administrator.
§ 27459
(a) Notwithstanding any other law, under no circumstance shall a sheriff or
district attorney be appointed as or serve as the coroner of a county. The office of a
county coroner or medical examiner shall be separate and independent from the sheriff
and the district attorney.
(b) In any county in which the sheriff also serves as the coroner, the county shall,
within one year of the effective date of this statute, separate the coroner’s office from the
sheriff and appoint a coroner or examiner who is not the sheriff or the district attorney.
§ 27469
In any action or proceeding in which the sheriff is a party, the coroner shall discharge the
duties of sheriff.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Los Angeles County Bar Association
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STATEMENT OF REASONS
The Problem: Allowing a sheriff or district attorney to serve as the county’s coroner is an
invitation to corruption. The coroner’s office must be independent. As has been widely
reported, the sheriff of San Joaquin County, who was also the coroner, was accused by the
nationally-known chief medical examiner Dr. Bennet Omalu and forensic pathologist Dr. Susan
Parson of interfering in autopsies to change the cause of death to benefit law enforcement
officers. The San Joaquin District Attorney has called for a separate coroner’s office.
www.recordnet.com/news/20171211/da-calls-for-medical-examiners-office-to-be-separate-fromsheriffs-office. In 2016 the Santa Clara County coroner was separated from the Sheriff, who was
accused of maintaining an “interfering and potentially destructive partnership for years.” The
independent coroner’s office is consistent with national norms.
www.mercurynews.com/2016/06/14/amid-criticism-santa-clara-county-considering-splittingcoroner-from-sheriffs-oversight/
The Solution: The solution is to require that the coroner and his/her office be separate and
independent from the Sheriff. Although the problem is really with the sheriff being the coroner,
the law also allows the district attorney to be the coroner. This should not be allowed and this
resolution fixes that potential problem.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Public
Defender, 320 W. Temple Street, Suite 590, Los Angeles, CA 90012, phone: 213-974-3066, email: mharvis@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Mark Harvis
______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
SAN DIEGO COUNTY BAR ASSOCIATION
The SDCBA Delegation would support Resolution 12-05-2018 if amended. The delegation
agrees that an independent medical examiner or coroner, separate from law enforcement
agencies, aids in transparency and avoiding appearances of potential cover-ups in relation to
officer involved deaths. However, the delegation is concerned that small counties may not be
able to afford the costs associated with forming an independent medical examiner or coroner’s
office. Accordingly, the Delegation would support this Resolution if amended to allow counties
the option of forming a regional medical examiner’s office with jurisdiction across multiple
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counties or the option of contracting with adjacent counties that have an independent medical
examiner or coroner’s office.
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RESOLUTION 12-06-2018
DIGEST
Inmates: Streamlining Administrative Requirements
Adds Government Code sections 908, 945.5, and 952 to provide that inmates and parolees who
file a grievance do not have to submit a separate form with the Government Claims Board.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution adds Government Code sections 908, 945.5, and 952 to provide that inmates and
parolees who file a grievance do not have to submit a separate form with the Government Claims
Board. This resolution should be disapproved because it conflates two processes designed to
accomplish different objectives and the issues raised may be accomplished through less
burdensome means.
Current law provides that prisoners must file a Form 602 as a prerequisite to filing a federal
lawsuit against prison officials. A separate form must be filed with the Government Claims
Board in order to bring a claim under state law. The resolution posits that prisoners who file
complaints against prison personnel are often unaware that they need to submit a separate form
with the Government Claims Board in order to pursue civil litigation at the state level. However,
those two processes are designed to accomplish different objectives. The former tolls a prisoner’s
rights with respect to federal claims, whereas the latter is designed to alert the appropriate parties
in the state bureaucracy that a state law claim is pending.
It might very well be that prisoners often overlook the existing law. However, people who are
not prisoners might also be unaware of the need to submit a form to the Government Claims
Board. Furthermore, the objective of the resolution can be achieved through less burdensome
means even if prisoners should be afforded special rights. From a policy perspective, the onus
should be on the individual seeking to assert the claim rather than being shifted to two separate
bureaucracies (i.e. a prison and the Government Claims Board) that are already overburdened.
California law already provides limited tolling statutes in instances where it is appropriate. (See
e.g. Code Civ. Proc., § 352.1, subd. (a) [two year tolling generally applies when the plaintiff is
imprisoned].) And there are a number of exceptions to that general rule (see e.g. time limits on
presentation of tort or contract claims against governmental entities and suit thereon following
rejection. [Code Civ. Proc., § 352.1, subd. (b); Moore v. Twomey (2004) 120 Cal.App.4th 910,
914].) The Legislature already made the policy decision that imprisonment does not toll the time
to sue on claims for relief other than damages (e.g., suits for injunctive relief) based on
conditions of plaintiff's confinement, including federal civil rights claims under 42 U.S.C. §
1983. (Code Civ. Proc., § 352.1, subd. (c).)
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TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Government Code section 908, 945.5, and 952, to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20

§ 908
Notwithstanding any other provision, any claim filed by an inmate or parolee under
federal or state law against a prison, jail, or employees according to the process of California
Code of Regulations Title 15, sections 3084, et seq. shall, unless the inmate or parolee explicitly
requests otherwise (1) also be received by the Board as defined in § 900.2(b) for its consideration
and (2) satisfy the requirements of § 905.2(b).
§ 945.5
Notwithstanding any other provision, any claim filed by an inmate or parolee under
federal or state law against a prison, jail, or employees according to the process of California
Code of Regulations Title 15, sections 3084, et seq. shall, unless the inmate or parolee explicitly
requests otherwise (1) also be received by the Board as defined in § 940.2(b) for its consideration
and (2) satisfy the requirements of § 945.4.
§ 952
Notwithstanding any other provision, any claim filed by an inmate or parolee under
federal or state law against a prison, jail, or employees according to the process of California
Code of Regulations Title 15, sections 3084, et seq. shall, unless the inmate or parolee explicitly
requests otherwise (1) also be received by the Board as defined in § 940.2(b) for its consideration
and (2) satisfy the requirements of § 945.4.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: Many inmates run out the clock on their state law claims for damages without
realizing it. When subject to excessive force by a guard, or a failure to protect, they file a
complaint with the Department of Corrections known as a 602. Although that is a prerequisite for
filing a Federal civil rights claim and tolls that statute of limitations, it does not affect their
claims under state law. Under the California Tort Claims Act, claims for damages against public
entities and employees need to be filed with the Government Claims Board within six months
after the incident, or the claim is forfeited. Inmates are often unaware that they need to submit a
separate form for their state claims, resulting in their loss of opportunity to file.
The Solution: This resolution ensures that the complaint filed with the Department of
Corrections satisfies the state’s requirements to preserve state law claims and forwards a copy of
the complaint to the Government Claims Board for consideration unless the inmate requests
otherwise.
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IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste.
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com.
RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION 12-07-2018
DIGEST
Elections: Mandatory Voting
Adds Elections Code section 2350 to impose sanctions for failure of a registered voter to vote.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution adds Elections Code section 2350 to impose sanctions for failure of a registered
voter to vote. This resolution should be disapproved because, although promoting greater
participation in elections is an important goal, the resolution’s requirement of voting arguably
violates free speech protections, and the monetary penalties are most likely to impact lowincome populations.
Countries that have implemented compulsory voting frequently focus on requiring registered
voters to appear at the polls, not on requiring them to vote once they get there. By requiring
actual voting, this resolution would require political speech in violation of the First Amendment.
Moreover, forcing the exercise of a consitutional right diminishes that right. Finally, the
consequence of conditioning the ability to renew a driver’s license on either voting or paying a
$100 fine will have a disproportionate impact on low-income voters, one of the disenfranchised
groups this resolution is meant to support.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to add Elections Code section 2350 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14

§ 2350
(1) It shall be the duty of every registered voter to vote at each state-wide election.
(2) Within 30 days after each state-wide election, each County Elections Officer must
prepare a list of the names and addresses of the voters registered in that county who appear to
have failed to vote at the election.
(3) Subject to subsection (4), below, within 90 days after any state-wide election, each
County Elections Officer must send a penalty notice by first class mail to the last known address
of each registered voter whose name appears on the list prepared under subsection (2).
(4) The County Elections Officer is not required to send a penalty notice if she or he is
satisfied that the voter is dead, was ineligible to vote at the election; or had a good cause for
failing to vote.
(5) A penalty notice is a notice in a form to be provided by the Secretary of State
notifying the registered voter that:
(a) the registered voter appears to have failed to vote at the election; and
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(b) it is an offense to fail to vote at an election without a valid and sufficient reason for
the failure; and
(c) to avoid possible loss of privileges with the Department of Motor Vehicles, the voter
must respond to the County Elections Officer within 30 days of the date of the notice in one of
the following ways:
(i) give the County Elections Officer a statement, under penalty of perjury, specifically
identifying the location or manner in which the voter’s ballot was submitted; or
(ii) give the County Elections Officer a statement, under penalty of perjury, showing
good cause for any failure to vote; or
(iii) pay the County Elections Officer a penalty of $50.00.
(d) If a voter is unable, by reason of absence from his or her place of living or physical
incapacity, to respond to a penalty notice within the prescribed time, any other person who has a
personal knowledge of the facts may respond to the notice within that time, and such response is
to be treated as compliance with the notice.
(6) For any registered voter who responds to a penalty notice in any manner permitted in
subparagraph (5)(c)(i), (ii) or (iii), the County Elections Officer shall take no further action.
(7) Within 180 days after each state-wide election, each County Elections Officer must
submit to the Secretary of State and the Department of Motor Vehicles a list of the names and
addresses of the voters registered in that county who did not respond to a penalty notice in the
manner indicated in subparagraph (5)(c)(i), (ii) or (iii).
(8) Any person who did not respond to a penalty notice in the manner indicated in
subparagraph (5)(c)(i), (ii) or (iii) shall be required to pay a penalty of $100.00 before being
permitted to obtain or renew a driver’s license or to register a vehicle with the Department of
Motor Vehicles. The court with authority to hear and rule upon traffic violations in the county
where the voter is registered shall have discretion to waive the penalty upon a showing of good
cause, which may include the registered voter’s financial circumstances.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Chelsea Dunton, Oliver Greenwood, Margaret Grover, Mary Grace Guzman,
Ariel Lee, Frank Leidman, Lilys McCoy, Lisa Mendes, Stephen Steinberg, Christina Weed
STATEMENT OF REASONS
The Problem: The California Secretary of State’s most recent report of Voter Registration, dated
February 10, 2017, reported that more than 20% of the persons eligible to vote in California were
not registered. With the exception of the November 2016 elections, which included a presidential
election, voter turnout has declined steadily, with primaries and general elections in years
without a presidential election hitting record lows. In the June 2014 primary, turnout was only
25% and the November 2016 general election turnout of 42% was a record low for a general
election. Between the 2008 presidential election and the 2014 elections, primary turnout declined
33 points and general election turnout declined 37 points. Younger voters cite a lack of interest
in politics, elections, or candidates.
The Solution: This resolution makes voting in state-wide elections mandatory. Voters who do not
vote are given notice and the opportunity to show good cause for any failure to vote or pay a
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modest fine, less than the cost of an expired meter ticket in Los Angeles. Voters who fail to
respond to the notice will be required to pay a larger fine in order to obtain or renew a driver’s
license or vehicle registration. Many countries, including Australia and Belgium, have
compulsory voting and enjoy a substantially higher voter turnout, in excess of 90%.
IMPACT STATEMENT
The resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Margaret J. Grover, Wendel Rosen Black &
Dean, LLP, 1111 Broadway, 24th Floor, Oakland, California 94607, (510) 834-6000,
mgrover@wendel.com.
RESPONSIBLE FLOOR DELEGATE: Margaret J. Grover
______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
BAR ASSOCIATION OF SAN FRANCISCO
Note: Should the proponent of this resolution withdraw it from consideration, the BASF
delegation will withdraw this counterargument.
Resolution 12-07-2018 proposes that voting be mandatory in California subject to a fine, and
potential loss of driving privileges.
While the theory behind the resolution is well-meaning, that is, to increase voter participation,
the actual proposal contains serious flaws. In addition, the argument in support of the resolution
fails to address the three most common arguments against mandatory voting: whether it is
constitutional, what are the negative consequences of mandatory voting and the likelihood that
the penalties for not voting will fall mostly on those who can least afford it.
The most obvious internal flaws of the resolution are 1) the absence of a definition of good cause
for not voting and 2) the use of denial of driving privileges as an enforcement mechanism for an
offense unrelated to motor vehicle use or safety.
As the Supreme Court has said, “Our Constitution is designed to maximize individual freedoms
within a framework of ordered liberty. Statutory limitations on those freedoms are examined for
substantive authority and content, as well as for definiteness or certainty of expression.”
Kolender v. Lawson, 461 U. S. 352, 357 (1983). Therefore, “a penal statute [must] define the
criminal offense [1] with sufficient definiteness that ordinary people can understand what
conduct is prohibited and [2] in a manner that does not encourage arbitrary and discriminatory
enforcement.” Id.
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There is no question that the proposed statute would be a limitation on freedom; i.e., the freedom
not to vote. Questions accordingly arise whether the proposal violates substantive constitutional
protections, such as freedom of speech. However, it is not necessary to address those questions,
because the proposal clearly fails for due process reasons. Namely, the resolution fails to define
what is good cause for not voting. Therefore, a citizen cannot know whether he, she or they may
be excused for not voting and instead be subject to criminal penaltes.
Proponents attempt to answer this by initially making good cause whatever the citizen says it is;
provided the non-voter offers an excuse within a limited time period. However, once the time
period expires, good cause becomes whatever a judge decides it is. This strange approach
clearly reveals that the proponents did not seriously address the due process problem of their
resolution.
BASF has consistently opposed the use of driver license suspension as an enforcement
mechanism for offenses unrelated to use of a vehicle or highway safety. It does so for the valid
reason that such laws negatively impact those least financially able to pay the fines involved. The
same rationale applies here, despite the proponents’ suggestion the fines are inconsequential,
which may be true for the affluent.
Proponents also did not address the unintended consequences of mandatory voting, such as
increasing the number of low information voters and how persons who do not want to vote will
use the vote when required to do so. These questions have been addressed in the literature about
mandatory voting but were ignored by proponents. Delegates deserve more regarding such a
significant proposed change in the long history of voluntary voting in the United States.
SAN DIEGO COUNTY BAR ASSOCIATION
The SDCBA Delegation urges disapproval of Resolution 12-07-2018 for the following reasons:
(1) Voting is, fundamentally, a right. For something to be a right, it must include a right to
not partake in that right. The right to speak includes a right not to speak. By contrast,
paying taxes is not a right; it is a requirement. Since we have the right to vote, we have
the right not to vote. This resolution would infringe on that right.
(2) Although some people regard their vote as a currency that expires after election day that
they must use, others see their vote very differently: their vote for a candidate is a
statement of some degree of moral approval. In other words, voting is a form of speech.
Forcing them to vote amounts to forcing them to make a statement against their wills,
which violates their freedom of speech.
(3) An abstained vote is better than a poorly thought-out vote. The author cites, “Many
younger voters cite a lack of interest in politics, candidates, and elections.” Apathy,
however, goes beyond younger voters; many people are uninformed and uninterested.
People who do not know or care about a decision will likely make an unwise decision,
and voting is a decision that affects far more than just the person deciding. The last thing
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we should do is force such apathy into the voting booth. If they do not know or care
about what they are voting on, they should not be voting.
We would support more education on why voting is important and why people should be
informed. If people know and care about what they are voting on, they should vote and
doing so should be easy. Those who still do not care enough to vote should not vote.
(4) California law prohibits coercing people into voting (Penal Code 18540[a]), not just
coercing people into voting a particular way, but into voting at all, and for a good
reason: it is wrong to force people to vote. This resolution would force everyone to vote,
which is wrong on a grand scale.
(5) To make things even worse, this resolution puts the government in charge of
determining what is and is not a “good cause” for not voting. Why should the very
people whom voting is supposed to keep in check get to decide whether a reason for not
voting is sufficient enough? Many people in 2016 abstained from voting because they
were unwilling to state approval to either candidate. Is that a “good cause?” If Calexit
were to qualify for a vote, it requires not just majority approval by those who turn out,
but a turnout of over 50% to even be eligible to pass; if 100 voters existed, a 49-0 vote
would mean it fails while 49-1 would mean it passes, which means those who oppose it
could more likely succeed by not showing up. Would that be “good cause”? Giving such
unbridled discretion to the government is anathema to liberty.
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RESOLUTION 12-08-2018
DIGEST
Voting Rights: Redefine Definition of Felony
Amends Elections Code section 2101, 2106 and 2212 to narrow the exclusion of those who are
prohibited from voting due to a felony conviction by defining felony as a “violent” felony.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Elections Code sections 2101, 2106 and 2212 to narrow the exclusion of
those who are prohibited from voting due to a felony conviction by defining felony as a “violent”
felony. This resolution should be approved in principle because disenfranchisement of nonviolent felons serves no deterrent purpose and exists solely as an additional punishment not
logically connected to the crime committed.
Under current law, persons convicted of any felony are not allowed to vote while imprisoned or
on parole. The resolution adds the definition of a felony to Elections Code section 2101, defining
it only as a violent felony per subdivision (c) of section 667.5 of the Penal Code. Further, the
resolution amends Elections Code section 2106 to prohibit only those in a state or federal prison
or on state parole for the conviction of a violent felony from registering to vote, as compared to
all persons convicted of any felony. Finally, the resolution amends Elections Code section 2212
to prohibit the clerk of the superior court of each county from furnishing to the Secretary of State
and the county elections official the information of all persons who have been committed to state
prison as the result of a violent felony conviction since the clerk’s last report, as opposed to all
persons convicted of any felony.
The resolution provides an important step in allowing non-violent felons to participate in the
voting process while not imprisoned or on parole. Once a non-violent felon is out of prison, and
has completed parole, participating in voting promotes civic activism and integration into the
community.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Elections Code section 2101, 2106 and 2212, to read as follows:
1
2
3
4
5

§ 2101.
(a) A person entitled to register to vote shall be a United States citizen, a resident of
California, not imprisoned or on parole for the conviction of a felony, and at least 18 years of age
at the time of the next election.
(b) A person entitled to preregister to vote in an election shall be a United States citizen, a
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resident of California, not imprisoned or on parole for the conviction of a felony, and at least 16
years of age.
(c) For purposes of this section, the following definitions apply:
(1) “Imprisoned” means currently serving a state or federal prison sentence.
(2) “Parole” means a term of supervision by the Department of Corrections and
Rehabilitation.
(3) “Conviction” does not include a juvenile adjudication made pursuant to Section 203
of the Welfare and Institutions Code.
(4) “Felony” means a violent felony, as defined in subdivision (c) of Section 667.5 of the
Penal Code.
§ 2106
A program adopted by a county pursuant to Section 2103 or 2105, that is designed to
encourage the registration of electors, shall contain the following statement in printed literature
or media announcements made in connection with the program: “A person entitled to register to
vote must be a United States citizen, a resident of California, not currently imprisoned in a state
or federal prison or on state parole for the conviction of a violent felony, and at least 18 years of
age at the time of the election. A person may preregister to vote if he or she is a United States
citizen, a resident of California, not currently imprisoned in a state or federal prison or on state
parole for the conviction of a violent felony, and at least 16 years of age.” A county elections
official may continue to use existing materials before printing new or revised materials required
by any changes to this section.
§ 2212
The clerk of the superior court of each county, on the basis of the records of the court,
shall furnish to the Secretary of State and the county elections official in the format prescribed by
the Secretary of State, not less frequently than the first day of every month, a statement showing
the names, addresses, and dates of birth of all persons who have been committed to state prison
as the result of a violent felony conviction since the clerk’s last report. The Secretary of State or
county elections official shall cancel the affidavits of registration of those persons who are
currently imprisoned or on parole for the conviction of a violent felony. The clerk shall certify
the statement under the seal of the court.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
The Problem: The right to vote is one of the basic fundamental rights guaranteed to citizens of
the U.S. Under current law, individuals who are convicted of non-violent felonies are
disenfranchised while imprisoned or on parole. This has resulted in several problems. First,
disenfranchisement of felons has helped create a racial divide within voting privileges. Second,
depriving non-violent felons of the right to vote discourages civic activism and creates a further
barrier to reintegration. Third, disenfranchisement severs no deterrent purpose and exists solely
as an additional punishment, which is not logically connected to the crime committed.
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The Solution: Those who are convicted of non-violent felonies should not be denied the right to
vote while imprisoned or on parole. This resolution addresses the problem of non-violent felony
disenfranchisement by defining felony to mean a violent felony.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
AB 2466 (2016), effective January 1, 2017, expanded voting rights to define “imprisoned” as
currently serving a state or federal prison sentence, and to define “parole” as a term of
supervision by the Department of Corrections and Rehabilitation. However, AB 2466 did not
define the term “felony.”
AUTHOR AND/OR PERMANENT CONTACT: Cathleen S. Yonahara, Freeland Cooper &
Foreman LLP, 150 Spear St., Ste. 1800, San Francisco, California 94105, telephone: (415) 5410200, facsimile (415) 495-4332, e-mail: yonahara@freelandlaw.com.
RESPONSIBLE FLOOR DELEGATE: Cathleen S. Yonahara
______________________________________________________________________________
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS
______________________________________________________________________________
SAN DIEGO COUNTY BAR ASSOCIATION
The SDCBA Delegation urges disapproval of Resolution 12-08-2018.
Assault with a deadly weapon (Pen. Code, § 245, subd. (a)(1)); domestic violence (Pen. Code, §
273.5); elder or dependent adult abuse (Pen. Code 368[b]); Use of force or threats against a
witness or victim (PC 140); Rape of an unconscious person (PC 261[a][4]); Rape of an
intoxicated person (PC 261[a][3]); Rape of someone with a mental disorder or physical disability
(PC 261[a][1]); Sexual battery (PC 243.4[a], [b], [c]); Child abduction (PC 267); Child abuse or
endangerment (PC 273a[a]); Battery against a custodial officer (PC 243.1); Shooting at an
occupied building or car (PC 246). What do they have in common? They are violent, and they
are felonies, but they are not violent felonies as defined in subdivision (c) of Section 667.5 of the
Penal Code.
The San Diego County Bar Association agrees that those who have served their time and
completed their parole should get their voting rights back, and that is already the law in
California. They do not even need to petition a court to get their voting rights back; their rights
are automatically restored when they complete parole. By contrast, this resolution seeks to
categorically limit to Section 667.5(c), the felonies in which voting rights may be taken away in
the first place, allowing them to vote while in prison and on parole. Even if one believes that
some felons should be allowed to vote while in prison, no logical basis exists to automatically
enable felons in the above categories to vote.
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RESOLUTION 12-09-2018
DIGEST
Initiatives: Changes to Signature Gathering Requirements
Amends the California Constitution Article II, Section 8, Elections Code sections 9014 and 9035,
and adds Elections Code section 9019 to modify the requirements for gathering signatures.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends the California Constitution Article II, Section 8, Elections Code sections
9014 and 9035, and adds Elections Code section 9019 to modify the requirements for gathering
signatures. This resolution should be disapproved because it is possible that a gubernatorial
election, such as will occur in California in 2018, may result in greater voter turnout than a
presidential election, and there is no evidence that an extended period to gather signatures would
benefit individuals without resources to hire signature gatherers.
The resolution is premised on the notion that initiative proponents who can pay signature
gatherers to collect sufficient signatures to qualify an initiative for the ballot have an advantage
in the initiative process because the 180 days within which to gather signatures is too short for
those who cannot pay signature gatherers. The resolution seeks to increase the signature
collection period to one year. As a balancing measure, the proposal also seeks to increase the
number of signatures required to be based on the number of voters who cast ballots in the most
recent presidential election, as opposed to the number of voters who cast a ballot in the most
recent gubernatorial election. While the resolution’s presumption that voter turnout will be
greater for presidential elections because California has a top-two primary system in which two
members of the same party could depress voter turn-out, it could be fairly argued that such is not
always the case; that voter turnout for a presidential election could be diminished because
California is on the west coast where the outcome of a national election may be calculable prior
to California’s vote. It could be further argued credibly that California, which has recently been
deemed to have the fifth largest economy in the world, could engender a very exciting and
competitive gubernatorial race, inspiring significant voter turnout in a statewide election.
Furthermore, initiatives are limited in impact to California, so it is not unreasonable to utilize the
number of active voters for the previous gubernatorial election as the baseline. Finally, there is
no evidence that the top-two primary system suppresses voter turn-out for the general election
because the top-two primary process has not been in place long enough for there to be results
that demonstrate a need or a trend.
The resolution also fails to provide evidence or supporting information that initiative proponents
without the ability to hire signature gatherers have been thwarted in their efforts to qualify
initiatives for the ballot because of the limited amount of time of 180 days. Given the fact that,
after increasing the initiative filing fee to $2000 from $200 as of January 1, 2016, there have
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been greater numbers of initiatives on state ballots in the past two election cycles than in the
several preceding cycles combined. Since there have been competing initiatives qualified by a
diverse cast of local efforts from death penalty proponents to single use plastic bag reformers,
there is little to suggest that initiatives are not qualifying for the ballot. It also might be argued
that lengthening the period of time that registered voters are approached by signature gatherers
for ballot initiatives could result in voter fatigue. This could have the unintended effects of both
reducing the number of voters willing to sign petitions to help them qualify for the ballot, and
suppressing voter turnout if there is a perception that initiatives will overwhelm the ballot. To
address this concern, the resolution’s proposal to permit initiative petitions to be accessed,
downloaded and signed online has merit because it would allow individuals to exercise their
choice about which ballot initiative petitions to sign.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend California Constitution article II, section 8, Elections Code sections 9014
and 9035, and add Elections Code section 9019, to read as follows:
1
2
3
4
5
6
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Art. II, § 8
(a) The initiative is the power of the electors to propose statutes and amendments to the
Constitution and to adopt or reject them.
(b) An initiative measure may be proposed by presenting to the Secretary of State a
petition that sets forth the text of the proposed statute or amendment to the Constitution and is
certified to have been signed by electors equal in number to 5 percent in the case of a statute, and
8 percent in the case of an amendment to the Constitution, of the votes for all candidates for
President Governor at the last presidential gubernatorial election.
(c) The Secretary of State shall then submit the measure at the next general election held
at least 131 days after it qualifies or at any special statewide election held prior to that general
election. The Governor may call a special statewide election for the measure.
(d) An initiative measure embracing more than one subject may not be submitted to the
electors or have any effect.
(e) An initiative measure may not include or exclude any political subdivision of the State
from the application or effect of its provisions based upon approval or disapproval of the
initiative measure, or based upon the casting of a specified percentage of votes in favor of the
measure, by the electors of that political subdivision.
(f) An initiative measure may not contain alternative or cumulative provisions wherein
one or more of those provisions would become law depending upon the casting of a specified
percentage of votes for or against the measure.
§ 9014
(a) A petition for a proposed initiative or referendum measure shall not be circulated for
signatures prior to the official summary date.
(b) Subject to subdivision (d), a petition with signatures for a proposed initiative measure
shall be filed with the county elections official not later than 365 180 days from the official
summary date, and a county elections official shall not accept a petition for the proposed
initiative measure after that period.
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(c) Subject to subdivision (d), a petition for a proposed referendum measure shall be filed
with the county elections official not later than 90 days from the date the legislative bill was
chaptered by the Secretary of State, and a county elections official shall not accept a petition for
the proposed referendum measure after that period.
(d) If the last day to file a petition pursuant to subdivision (b) or (c) is a holiday, as
defined in Chapter 7 (commencing with Section 6700) of Division 7 of Title 1 of the
Government Code, the petition may be filed with the county elections official on the next
business day.
§ 9035
An initiative measure may be proposed by presenting to the Secretary of State a petition
that sets forth the text of the proposed statute or amendment to the Constitution and is certified to
have been signed by registered voters equal in number to 5 percent in the case of a statute, and 8
percent in the case of an amendment to the Constitution, of the voters for all candidates for
President Governor at the last presidential gubernatorial election preceding the issuance of the
circulating title and summary for the initiative measure by the Attorney General.
§ 9019
The Secretary of State shall implement procedures that permit initiative petitions to be
downloaded from its website so voters can sign such petitions and submit them by mail.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
The Problem: The initiative process is known as the fourth branch of California government for
its prominence in our lawmaking. Existing law requires initiatives receive signatures totaling
only 5% of the total votes for Governor in the most recent gubernatorial election (8% for
constitutional amendments) to qualify for submission to voters for an up-or-down vote. That no
longer makes sense with the gubernatorial general election now having only two candidates who
could be from the same party, which can greatly depress turnout. In turn, that reduces the
minimum signature requirement for petitions to a threshold far below a sufficient swath of the
electorate. Although California currently has around 17.9 million registered voters, an initiative
needs only 365,880 qualifying signatures and an amendment only needs 585,407 qualifying
signatures based on the 2014 turnout. In other words, signatures from only about 2% of
registered voters for initiatives, and 3.2% for amendments. That is down from just 504,760
(2.8%) and 806,615 (4.5%), respectively, in 2010. Especially with changing the California
constitution, the process should be more stringent.
Existing law also has rules that unfairly favor those with money. Those with money can hire paid
signature gatherers and get the 5 or 8% within the limit of 180 days with little trouble. By
contrast, grassroots and other movements that rely on volunteers have trouble getting enough
signatures within 180 days. Additionally, signing an initiative petition is not as easy as one
would think; currently, it all goes through the proponents. The proponents need to find people to
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sign or those who wish to sign need to find the proponents. No central database exists where
anyone can download any initiative petition, sign it, and mail it in.
The Solution: This resolution strikes a much better balance regarding the signature minimums
and the time and ability to acquire signatures. Instead of basing the requirement on the turnout of
the last gubernatorial election, it will be based on the participation in the previous presidential
election. If that were in effect right now, the minimum signature requirement for initiatives
would be 507,716 (3.3% of registered voters) and 956,436 (5.3%) for amendments. That would
ensure that initiatives and amendments have signatures from a more significant swath of the
California electorate before qualifying for an up-or-down vote that, if approved, cannot be
altered by the Legislature unless the text explicitly authorizes it.
To ensure that those without resources are not disproportionately affected by the increased
signature requirements, this would extend the deadline from 180 days to 365 days, and enable
petitions to be downloaded by anyone and mailed in. Those with money will not be affected
much by these changes, but those grassroots movements relying on volunteers will have a better
chance to qualify their proposals.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
None known.
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste.
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com.
RESPONSIBLE FLOOR DELEGATE: Ben Rudin
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RESOLUTION LF-01-2018
DIGEST
Firearms: Possession by a Minor
Amends Penal Code section 29610 to prohibit a minor from possessing all firearms, including
rifles and shotguns.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 29610 to prohibit a minor from possessing all
firearms, including rifles and shotguns. This resolution should be approved in principle because
minors should not be allowed to possess any firearm without parental knowledge or consent.
Under current law, a minor cannot possess a firearm that is capable of being concealed on their
person unless they are accompanied by a parent, legal guardian, responsible adult with the
written consent of the parent or 16 years of age with the written consent of the parent and are
actively engaged in a recreational sport which involves the use of a firearm. This restriction is
reasonable because a minor should not be able to carry a weapon they can conceal upon their
person for obvious reasons. However, in California, if a minor were to possess a shotgun, rifle
or even a semi-automatic weapon, the minor would not be in violation of any law.
Twenty-one states and the District of Columbia have set minimum age laws for a minor to
possess a long gun, i.e., shotgun or rifle, ranging from 14 to 21 years of age. Because minors
have used shotguns, rifles or semi-automatic weapons in school shootings to inflict mass
casualties, minors should not be allowed to possess a firearm, much less a shotgun or rifle
without parental knowledge or consent. Further, age limits are set so that minors cannot
purchase alcohol or tobacco, which can cause serious damage to the body, because minors do not
have the maturity to make sound informed decisions. Therefore, it is reasonable to prohibit a
minor from possessing any firearm, including a shotgun, rifle or semi-automatic weapon,
something that can cause more damage to a person’s body than alcohol or tobacco.
The proposed resolution is reasonable and would be a minimal restriction on the ability of
minors to use guns. It would also provide a first line of defense towards minors’ use of guns for
unlawful purposes as well as close a loophole in the law. Because minors do not have the same
Second Amendment rights to bear arms that adults do, there would not be a potential challenge
to the Second Amendment right to bear arms.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 29610 to read as follows:
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§ 29610
A minor shall not possess a pistol, revolver, or other firearm capable of being concealed
upon the person.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Michael Fern, Nick Stewart-Oaten, Darin Wessel, Frank Leidman, Shaun
Jacobs, Ujvala Singh, Mark Harvis, Ben Rudin, Kim Tran, Pamela Villanueva
STATEMENT OF REASONS
The Problem: Under existing law, a minor is generally prohibited from possessing a firearm
capable of being concealed upon the person, defined as a gun with “a barrel less than 16 inches
in length.” (Cal. Pen. Code, §§ 16530, 29610.) Exceptions include when a minor is engaged in a
recreational activity while accompanied by a parent or guardian, or with their prior written
consent if the minor is at least 16 years old. (See Cal. Pen. Code, § 29615.) However, no laws
prohibit a minor’s possession of a non-registrable long gun, such as a shotgun or a ‘featureless’
semi-automatic rifle. (See, e.g., Sterling and Martin, Enterprising Gun Makers Create
Workarounds To California’s New Assault Weapon Ban (Jun. 20, 2017) CBS SF Bay Area,
http://sanfrancisco.cbslocal.com/2017/06/20/enterprising-gun-makers-workarounds-californiaassault-weapon-ban.)
Since Columbine, minors have used shotguns and semi-automatic rifles in school shootings to
inflict mass casualties. The February 14 incident in Parkland, Florida, followed by dozens of
threats by minors to carry out similar attacks in Southern California, demonstrate the need and
urgency to regulate the possession of long guns. (See Ratzlaff, Here’s a timeline of Southern
California school threats that have been reported after the Florida shooting (Mar. 4, 2018) Los
Angeles Daily News, https://www.dailynews.com/2018/02/23/heres-a-timeline-of-southerncalifornia-school-threats-that-have-been-reported-after-the-florida-shooting.) In particular, there
appears to be no legitimate reason to permit a minor to possess a shotgun or semi-automatic rifle
in any circumstance where they cannot have a handgun. Minors do not have the same Second
Amendment right to bear arms as adults, because of “their inability to make critical decisions in
an informed, mature manner.” (United States v. Rene E. (1st Cir. 2009) 583 F.3d 8, 16 fn.8.)
The Solution: This resolution improves public safety by closing a significant loophole in
California’s gun laws and gives law enforcement and courts the ability to intervene when a
minor possesses a shotgun or a semi-automatic rifle, outside of specified activities and without
parental consent. (See Cal. Pen. Code, § 29615.) A violation of Penal Code section 29610 is a
misdemeanor, unless the minor has a prior conviction, in which case the offense is a wobbler.
(See Cal. Pen. Code, § 29700.) In any case, the offense would be processed through a juvenile
delinquency court, where all records are automatically sealed and ordered destroyed upon
satisfactory completion of probation. (See Welf. & Inst. Code, § 786.)
IMPACT STATEMENT:
The resolution does not affect any other law, statute or rule other than those expressly identified.
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AUTHOR AND/OR PERMANENT CONTACT: Michael Fern, Los Angeles County District
Attorney’s Office, 211 W. Temple St., Ste. 1000, Los Angeles, CA 90012, (213) 537-4529,
sclawyer@gmail.com.
RESPONSIBLE FLOOR DELEGATE: Michael Fern
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RESOLUTION ELF-01-2018
DIGEST
Law Enforcement: Standards for Use of Deadly Force
Amends Penal Code sections 196 and 835a by limiting a peace officer’s lawful use of deadly
force to “necessary” situations.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code sections 196 and 835a by limiting a peace officer’s lawful
use of deadly force to “necessary” situations. This resolution should be disapproved because
current state and federal law provide adequate standards for when a peace officer may use force
against a suspect, the new standard proposed by the resolution is vague, and the resolution
conflicts with the language of Assembly Bill No. 931 (AB 931), upon which it is based.
Penal Code section 196 currently provides that it is justifiable homicide for a police officer to kill
a suspect pursuant to a court judgment, and when necessary to overcome actual resistance during
the execution of a legal process or the discharge of another legal duty. (Pen. Code, § 196, subds.
(1) and (2).) In addition to the foregoing requirements, the jury instruction related to Penal Code
section 196 further requires that for the killing to be justifiable homicide, the peace officer must
have probable cause to believe that the suspect posed a threat of death or great bodily injury to
the officer or others or that the suspect committed a crime that threatened the officer or others
with great bodily injury or death. (CALCRIM No. 507.)
This resolution seeks to amend the statute to eliminate the lawfulness of the killing where
“necessarily committed in overcoming actual resistance” and change the standard so that the
killing is “necessary given the totality of the circumstances… unless committed by a public
officer whose gross negligence substantially contributed to making [the deadly force] necessary.”
It is unclear why this change is necessary, particularly in light of the jury instruction’s
requirement that the officer must have probable cause to believe the suspect either posed a threat
of death or great bodily injury to someone or committed a crime that threatened someone with
death or great bodily injury. Also, by changing the language to allow justifiable homicide if it is
“necessary given the totality of the circumstances,” seems to allow an officer to kill someone in
broader situations then the law currently permits. The amendment to Penal Code section 196, to
eliminate the defense of justifiable homicide in situations where the peace officer commits gross
negligence, is also confusing because it incorporates a civil negligence standard into a criminal
state and is unclear as to what conduct would constitute “gross negligence.”
Finally, the resolution does not track the language of AB 931, either in its original or amended
form. The most recent amendment to AB 931 leaves Penal Code section 196 intact without any
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amendments and simply amends Penal Code section 835a, as discussed below.
Penal Code section 835a provides that a police officer who reasonably believes a person to be
arrested has committed a crime, may use reasonable force to effect the arrest, prevent escape, or
overcome resistance. (Pen. Code, § 835a, subd. (a).) The current statute also provides that a
police officer in the process of arresting a suspect “need not retreat or desist from his efforts by
reason of the resistance or threatened resistance of the person being arrest” or lose the right to
self-defense by using reasonable force to effect an arrest, prevent escape, or overcome resistance.
(Pen. Code, § 835a, subd. (b).) The jury instructions for the state and federal claims provide that
the officer may use only “reasonable force” from the perspective of a reasonable police officer to
effect an arrest in light of the seriousness of the crime at issue and whether the decedent
“reasonably appeared to pose an immediate threat to the safety” of the officers or the public.
(CACI Nos. 1305, 3020.)
This resolution would eliminate a police officer’s right not to retreat from the arrest where the
suspect is resisting or threatening to resist an arrest. The problem with the proposed amendment
to section 835a, to eliminate the language that an officer need not retreat if a suspect is resisting,
is that if a suspect is resisting a lawful arrest, regardless of the manner of the resistance, the
officer would need to stop trying to effectuate the arrest. Thus, if a suspect is resisting an arrest,
regardless of the manner, such as punching an officer, pulling a knife, or using a gun, the
elimination of the clause that an officer “need not retreat” in this situation would seem to mean
that an officer would have to retreat. Also, if the suspect is resisting arrest, regardless of the
underlying crime committed, the officer would not be able to continue attempting to arrest the
suspect. This makes no sense.
The resolution is also confusing because although it retains the current standard of
reasonableness for nonlethal force, it changes the standard to “necessary” for lethal force. The
resolution defines “necessary” as meaning “no reasonable alternative” to the use of deadly force
that would prevent imminent death or serious bodily injury” which includes “facts available to
the police officer at the time.” The problem with this standard is threefold. First, where a police
officer is in a use of force situation it is often a rapidly evolving situation where the danger may
change from moment to moment. Second, whether the force was “necessary” can only be
viewed with 20/20 hindsight. However, based on a suspect’s behavior, actions, and statements, a
reasonable officer may reasonably perceive that deadly force is necessary, only to learn after the
fact, that the suspect was unarmed. The other problem with the definition of “necessary” is that
it limits the use of deadly force to prevent imminent death or serious bodily injury without
including the threat of imminent death or serious bodily injury. Third, the definition of
“necessary” conflicts with the definition of AB 931 and the federal use of force standards.
Finally, the argument that police officers are not held accountable when they use deadly force
improperly is simply not true. Police departments and juries are not afraid to rule against police
officers when the use of deadly force is unreasonable. In addition, a Texas jury recently found
an officer guilty of murder for shooting an unarmed suspect.
This resolution is similar to AB 931 (Weber), which passed the Assembly and was last referred
to the Senate Rules Committee.
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This resolution is related to Resolution 09-06-2018.
TEXT OF RESOLUTION
RESOLVED that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code sections 196 and 835a to read as follows:
1
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§ 196
Homicide is justifiable when committed by public officers and those acting by their
command in their aid and assistance, either— as follows:
1.
(a) In obedience to any judgment of a competent Court; or, court.
2.
(b) When necessarily committed in overcoming actual resistance necessary given the totality of
the circumstances, pursuant to the execution subdivision (d) of some legal process, or in the
discharge of any other legal duty; or, 835a, unless committed by a public officer whose gross
negligence substantially contributed to making it necessary.
3.When necessarily committed in retaking felons who have been rescued or have escaped, or
when necessarily committed in arresting persons charged with felony, and who are fleeing from
justice or resisting such arrest.
§ 835a
(a) The Legislature finds and declares that the authority to use physical force, conferred on peace
officers by this section, is a serious responsibility that must be exercised judiciously and with
respect for human rights and dignity and for the sanctity of every human life. The Legislature
further finds and declares that every person has a right to be free from excessive force by officers
acting under color of law.
(b) Any peace officer who has reasonable cause to believe that the person to be arrested has
committed a public offense may use reasonable force to effect the arrest, to
prevent escape escape, or to overcome resistance.
(c) A peace officer who makes or attempts to make an arrest need not retreat or desist from his
efforts by reason of the resistance or threatened resistance of the person being arrested;
nor shall such officer not be deemed an aggressor or lose his or her right to self-defense by the
use of reasonable force to effect the arrest or arrest, to prevent escape escape, or to overcome
resistance.
(d)(1) Notwithstanding any other law, a peace officer may use deadly force only when such force
is necessary to prevent imminent and serious bodily injury or death to the officer or to a third
party.
(2) A peace officer shall not use deadly force against an individual based on the danger that
individual poses to himself or herself, if the individual does not pose an imminent threat of
serious bodily injury or death to officers or to other members of the public.
(3) A peace officer may use deadly force against persons fleeing from arrest or imprisonment
only when the officer has probable cause to believe that the person has committed, or intends to
commit, a felony involving serious bodily injury or death, and there is an imminent risk of
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serious bodily injury or death to the officer or to another person if the subject is not immediately
apprehended.
(4) For the purposes of this subdivision:
(A) “Necessary” means that, given the totality of the circumstances, a reasonable peace officer
would conclude that there was no reasonable alternative to the use of deadly force that would
prevent imminent death or serious bodily injury to the peace officer or to a third party.
Reasonable alternatives include, but are not limited to, deescalation, tactics set forth in the
officer’s training or in policy, and other reasonable means of apprehending the subject or
reducing the exposure to the threat.
(B) The “totality of the circumstances” includes, but is not limited to, the facts available to the
peace officer at the time, the conduct of the subject and the officer leading up to the use of
deadly force, and whether the officer’s conduct was consistent with applicable training and
policy.
(C) “Deescalation” means taking action or communicating verbally or nonverbally during a
potential force encounter in an attempt to stabilize the situation and reduce the immediacy of the
threat so that more time, options, and resources can be called upon to resolve the situation
without the use of force or with a reduction of the force necessary. Deescalation tactics include,
but are not limited to, warnings, verbal persuasion, and tactical repositioning.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
The Problem: As most recently demonstrated by the fatal police shooting of Stephon Clark in his
own backyard in Sacramento, the time has come to confront the issue whether law enforcement
officers are insufficiently discouraged from using deadly force when it may not be necessary.
This resolution, based on Assemblywoman Shirly Weber’s AB 931, introduced March 23, 2018,
would shift the balance by providing greater protection to citizens against excessive use of
deadly force by law enforcement when unnecessary.
Police officers have shot and killed 317 people since the start of this year, according to The
Washington Post. California contributed 37 names to that list – more than any other state. Logic
suggests that not all those deaths were necessary, and occasional capturing on film of police
encounters by cell phone cameras, and even police cameras, reinforces that conclusion.
However, existing law provides so much protection for law enforcement officers in the use of
deadly force that for all intents and purposes, there is no circumstance in which the use of deadly
force is not legally justified. Based on the mounting evidence from filmed evidence, the time has
come to shift the balance to provide greater protection to citizens who encounter law
enforcement.
The Solution: Assembly member Shirley Weber has answered that call with Assembly Bill 931,
which would permit police to use deadly force only when necessary. This is a notable shift from
the current policy of officials being able to use deadly force when “reasonable,” and would
encourage officers to defuse confrontations or use less deadly weapons.
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The changes prescribed in this bill are long overdue. For decades, the trend of people dying –
oftentimes meaninglessly – at the hands of law enforcement has persisted. CCBA has both a
moral obligation and the responsibility to urge the Legislature to take action that may end or at
least reduce these unjustified deaths.
Of course, law enforcement groups have criticized the bill, arguing it would cause officers to
second-guess their decisions in the field, potentially endangering the public and leading to an
increase in crime.
But we’re far past the point of fearmongering. There has been a seemingly unending number of
cases in which deadly force was used when unnecessary. If an officer truly fears for his or her
life when they fire their weapon, they can make their case in court, as they have done in recent
years under the current standard. The difference if that they will have to show the use of deadly
force was necessary, not merely reasonable; which is a virtually standardless word when jurors
are judging police conduct, because it is so subjective.
California has seen enough “split-second decisions” and “mistakes” by police officers. The use
of deadly force is only reasonable when it is necessary to use it.
IMPACT STATEMENT
The resolution does not affect any other law, statute or rule other than those expressly identified.
CURRENT OR PRIOR RELATED LEGISLATION
Assem. Bill No. 931 (2018)
AUTHOR AND/OR PERMANENT CONTACT: John T. Hansen, 582 Market Street, 17th
Floor, San Francisco, CA 94104, (510) 910-1392, jhansenlaw101@gmail.com.
RESPONSIBLE FLOOR DELEGATE: John T. Hansen
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