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RESOLUTION 01-01-2017 
 
DIGEST 
Homeowners’ Associations: Prohibiting Limitations on Renter’s Use of Common Areas 
Amends Civil Code section 4740 to prohibit limitations on a tenant’s or lessee’s use of common 
areas and facilities in common interest developments.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:           
No similar resolutions found. 
     
Reasons: 
This resolution amends Civil Code section 4740 to prohibit limitations on a tenant’s or lessee’s 
use of common areas and facilities in common interest developments.   This resolution should be 
disapproved because it is inconsistent with other subdivisions of the section, promotes potential 
overuse of common areas and facilities and does not take into account the recent phenomenon of 
temporary vacation rentals in urban areas. 
 
Section 4740 currently allows homeowners’ associations to maintain, and owners of individual 
units, to add restrictions limiting an owner of an undivided interest from renting or leasing a unit 
in common interest developments.  The resolution is in part motivated by a concern that tenants 
may be deprived by homeowners’ associations (“HOAs”) from using common areas and 
facilities under certain circumstances.  Additionally, there is concern that HOAs could limit use 
of the amenities by an owner who rents out her/his unit. 
 
Proposed subdivision (f) is not limited to requiring access to the common areas and facilities to 
the legal occupants of a unit.  Rather, it appears to allow use by both the legal occupants and the 
owner simultaneously.  One who properly rents or leases a unit would logically receive, as part 
of the tenancy estate, use of the common areas attributable to that unit in place of the rights of 
access by the owner.  In other words, upon leasing his/her unit, the owner would not have rights 
to access to the estate except upon notice to the tenant for inspections or as an invited guest.  The 
proposed change would increase the burden on the association for maintenance of the facilities, 
and lessen the enjoyment of those who have a right to use such facilities, by providing for 
potential overuse and overcrowding.  This would not be fair to the homeowners’ association or 
the unit owners who opt to occupy their units rather than renting them out.   An owner who, 
under the governing documents, legitimately rents or leases the unit and is offsite should not be 
permitted to use the common area except as permitted by law, or as a guest of the tenant or some 
other resident of the development. 
 
In addition, because proposed subdivision (f) is not limited to those tenancies that are in 
compliance with the governing documents and the notice requirements of subdivision (d), it may 
be in conflict with those situations in which an owner opts to rent or lease the unit in violation of 
such restrictions as may be valid.  (Civ. Code, § 4740, subd. (d).)  In addition, in some areas of 
the state, common interest development unit owners are opting to turn their units into nightly or 
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weekly vacation rentals.  A limitation on the ability of a homeowners’ association to restrict 
common area use by such renters, in a context where the consensus of the ownership is to 
discourage these short-term rentals, would be unfair to owner occupants who collectively vote 
and agree on proper restrictions and codes of conduct as well as to legitimate long term tenants 
who abide by them.   
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 4740 to read as follows 
 
§ 4740 1 
 (a) An owner of a separate interest in a common interest development shall not be subject 2 
to a provision in a governing document or an amendment to a governing document that prohibits 3 
the rental or leasing of any of the separate interests in that common interest development to a 4 
renter, lessee, or tenant, unless that governing document, or amendment thereto, was effective 5 
prior to the date the owner acquired title to his or her separate interest.  6 
 (b) Notwithstanding the provisions of this section, an owner of a separate interest in a 7 
common interest development may expressly consent to be subject to a governing document or 8 
an amendment to a governing document that prohibits the rental or leasing of any of the separate 9 
interests in the common interest development to a renter, lessee, or tenant.  10 
 (c) For purposes of this section, the right to rent or lease the separate interest of an owner 11 
shall not be deemed to have terminated if the transfer by the owner of all or part of the separate 12 
interest meets at least one of the following conditions:  13 
 (1) Pursuant to Section 62 or 480.3 of the Revenue and Taxation Code, the transfer is 14 
exempt, for purposes of reassessment by the county tax assessor.  15 
 (2) Pursuant to subdivision (b) of, solely with respect to probate transfers, or subdivision 16 
(e), (f), or (g) of, Section 1102.2, the transfer is exempt from the requirements to prepare and 17 
deliver a Real Estate Transfer Disclosure Statement, as set forth in Section 1102.6.  18 
 (d) Prior to renting or leasing his or her separate interest as provided by this section, an 19 
owner shall provide the association verification of the date the owner acquired title to the 20 
separate interest and the name and contact information of the prospective tenant or lessee or the 21 
prospective tenant’s or lessee’s representative.  22 
 (e) Nothing in this section shall be deemed to revise, alter, or otherwise affect the voting 23 
process by which a common interest development adopts or amends its governing documents.  24 
 (f) A tenant or lessee of a separate interest shall not be unreasonably deprived of the same 25 
use of common areas and facilities as an owner of a separate interest is still otherwise entitled to 26 
enjoy.  27 
 (f)(g) This section shall apply only to a provision in a governing document or a provision 28 
in an amendment to a governing document that becomes effective on or after January 1, 2012.29 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENTS: Joseph A. Goldstein, Jonathan A. Goldstein, Charles H. Goldstein, Charles 
Wake, Jodi Taksar, Joel Douglas, Robin Bernstein-Lev, Brian Francis Doyle, Barry Ross, James 
De Sario 
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STATEMENT OF REASONS 
 
The Problem: Under the statute’s current language, there are no protections for renters of 
separate interest property, who can still be deprived of the use of common areas and facilities. In 
addition, property owners who own property in common interest developments and who have 
lawfully rented their property, and who are otherwise in good standing with the HOA, can also 
be prohibited from using the common area facilities and amenities when they are renting their 
property to lessees. Both situations create injustice – to the renter who is now lawfully occupying 
the property; and to the homeowner who is lawfully renting the property and who pays monthly 
HOA dues in exchange for the ability to use common area facilities. Both homeowners and 
renters should be able to use common areas and facilities in a common interest development. 
 
The Solution: Would add a new subdivision (f), which states: “a tenant or lessee of a separate 
interest shall not be unreasonably deprived of the same use of common areas and facilities as an 
owner of a separate interest is otherwise entitled to have. Would also re-letter existing 
subdivision (f) to become a new subdivision (g). 
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
      
CURRENT OR PRIOR RELATED LEGISLATION 
None known.   
 
AUTHOR AND/OR PERMANENT CONTACT: Joseph A. Goldstein, The Goldstein Law 
Firm, 8912 Burton Way, Beverly Hills, California 90211; (310) 553-4746; fax (310) 282-8070; 
josephgoldsteinesq@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Joseph A. Goldstein 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

SACRAMENTO COUNTY BAR ASSOCIATION 

This resolution attempts to allow an owner of a property within a common interest development, 
who has leased/rented the whole of the property to a tenant, to continue to have an easement for 
use of amenities, amenities which are appurtenant to the property.  In essence, this resolution will 
separate a portion of the fee interest from the fee.   

In a common interest development, the owners have a proportionate share of the interest in the 
parts of the development designated as ‘common area’.  The use of that common area is a right, 
which is appurtenant to the possessory interest of the lot within the development and is granted 
to the owner as part of the title.  In Liebler v. Point Loma Tennis Club (1995) 40 Cal.App.4th 

mailto:josephgoldsteinesq@gmail.com�
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1600, the 4th District Court of Appeal dealt with this issue of splitting the interest between a lease 
holder and a non-resident owner and summed it up nicely in a footnote thus:  

Necessarily, if the common areas are owned in shares of "one for each unit," it is not 
logically possible (even absent the covenant to the contrary herein) to convey a lease in 
the unit together with the interest in the common areas, while also retaining the latter 
separately.” 

This resolution goes directly against the logic of the Liebler Court’s position; in attempting to 
split off the rights of use from the fee interest it would disrupt the plan of a common interest 
amenities appurtenant to the rights of the residents of a development.  It would also potentially 
overburden any amenity intended for the use by the residents of any given common interest 
development, and allow any owner who rents the entirety of their property to continue to also use 
the amenities appurtenant thereto, subverting the 1-to-1 relation of the proportionate usage 
intended for the size and capacity of a development’s amenities.  In plain English, the condo was 
built for X number of potential users of the gym, the pool, and the barbecue areas.  A potential 
doubling of that population and use because each owner takes the liberty of renting her/his unit 
while retaining her/his own rights to use the facilities is neither consistent with the long-term 
interests of the community nor the design and construction of the community. 
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RESOLUTION 01-02-2017 
 

DIGEST 
Landlord Tenant: Ellis Act 
Amends Code of Civil Procedure section 1161.2 and Government Code section 7060.6 and adds 
Government Code section 7060.8 to require confidentiality for lawsuits seeking Ellis Act 
evictions and to allow local jurisdictions to suspend Ellis Act evictions. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1161.2 and Government Code section 
7060.6 and adds Government Code section 7060.8 to require confidentiality for lawsuits seeking 
Ellis Act evictions and to allow local jurisdictions to suspend Ellis Act evictions. This resolution 
should be disapproved because there is no evidence that tenants, who are required to move as the 
result of an Ellis Act eviction, have or will be harmed if the court records remain publicly 
available and it will undo the balance between the rights of building owners to cease being 
landlords and the rights of tenants to affordable housing that is established in the Ellis Act.   
 
This resolution would perform two independent functions. First, it amends Code of Civil 
Procedure section 1161.2 and Government Code section 7060.6 to keep court records of Ellis 
Act evictions confidential.  Second, the resolution adds Government Code section 7060.8 to 
allow local governments or voters to suspend Ellis Act evictions, if those evictions are causing a 
reduction in the number of affordable rental units. Under this resolution, either the local 
government or the local voters could suspend Ellis Act evictions, undoing the balance between 
rights of tenants and rights of building owners who wish to stop being landlords. Courts, rent 
boards, tenants’ rights organizations, and public pressure have all intervened when Ellis Act 
evictions are abused.  While there are sometimes abuses, there are less drastic methods of 
addressing those abuses than requiring building owners, some of whom are families or small 
businesses, and who may have the bulk of their assets invested in a single building, to continue 
acting as landlords if they wish to cease doing so.  
 
Recent legislative efforts to limit Ellis Act evictions have not been successful.  The authors of 
Assembly Bill No. 982 (Bloom and Chiu), which would have allowed local jurisdictions to 
require notice to the public entity of an intention to terminate tenancies and would further have 
permitted the jurisdiction to require that existing tenancies remain in place for a year, cancelled 
hearings before the Committee on Housing and Community Development.  Senate Bill No. 364 
(Leno, 2015), which would have prevented Ellis Act evictions in San Francisco in most 
situations when all owners had not been owners of record for five years or longer, failed to pass 
out of the Senate Transportation and Housing Committee. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 1161.2 and Government Code section 
7060.6 and add section 7060.8 to read as follows:  
 
§ 1161.2 1 
 (a) The clerk may allow access to limited civil case records filed under this chapter, 2 
including the court file, index, and register of actions, only as follows: 3 
 (1) To a party to the action, including a party’s attorney. 4 
 (2) To any person who provides the clerk with the names of at least one plaintiff and one 5 
defendant and the address of the premises, including the apartment or unit number, if any. 6 
 (3) To a resident of the premises who provides the clerk with the name of one of the 7 
parties or the case number and shows proof of residency. 8 
 (4) To any person by order of the court, which may be granted ex parte, on a showing of 9 
good cause. 10 
 (5) Except as provided in paragraph (6), to any other person 60 days after the complaint 11 
has been filed, unless a defendant prevails in the action within 60 days of the filing of the 12 
complaint, in which case the clerk may not allow access to any court records in the action, except 13 
as provided in paragraphs (1) to (4), inclusive. 14 
 (6) (A) In the case of a complaint involving residential property based on Section 1161a 15 
as indicated in the caption of the complaint, as required in subdivision (c) of Section 1166, to any 16 
other person, if 60 days have elapsed since the complaint was filed with the court, and, as of that 17 
date, judgment against all defendants has been entered for the plaintiff, after a trial. If judgment 18 
is not entered under the conditions described in this paragraph, the clerk shall not allow access to 19 
any court records in the action, except as provided in paragraphs (1) to (4), inclusive. 20 
 (B) Notwithstanding subparagraph (A), in the case of a complaint involving residential 21 
property described in Section 7060.6 of the Government Code, as indicated in the caption of the 22 
complaint, as required in subdivision (b) of Section 7060.6 of the Government Code, the clerk 23 
shall not allow access to any court records in the action, except as provided in paragraphs (1) to 24 
(4), inclusive. 25 
 (b) For purposes of this section, “good cause” includes, but is not limited to, the gathering 26 
of newsworthy facts by a person described in Section 1070 of the Evidence Code. It is the intent 27 
of the Legislature that a simple procedure be established to request the ex parte order described 28 
in subdivision (a). 29 
 (c) Upon the filing of any case so restricted, the court clerk shall mail notice to each 30 
defendant named in the action. The notice shall be mailed to the address provided in the 31 
complaint. The notice shall contain a statement that an unlawful detainer complaint (eviction 32 
action) has been filed naming that party as a defendant, and that access to the court file will be 33 
delayed for 60 days except to a party, an attorney for one of the parties, or any other person who 34 
(1) provides to the clerk the names of at least one plaintiff and one defendant in the action and 35 
provides to the clerk the address, including any applicable apartment, unit, or space number, of 36 
the subject premises, or (2) provides to the clerk the name of one of the parties in the action or 37 
the case number and can establish through proper identification that he or she lives at the subject 38 
premises. The notice shall also contain a statement that access to the court index, register of 39 
actions, or other records is not permitted until 60 days after the complaint is filed, except 40 
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pursuant to an order upon a showing of good cause therefor. The notice shall contain on its face 41 
the following information: 42 
 (1) The name and telephone number of the county bar association. 43 
 (2) The name and telephone number of any entity that requests inclusion on the notice 44 
and demonstrates to the satisfaction of the court that it has been certified by the State Bar as a 45 
lawyer referral service and maintains a panel of attorneys qualified in the practice of landlord-46 
tenant law pursuant to the minimum standards for a lawyer referral service established by the 47 
State Bar and Section 6155 of the Business and Professions Code. 48 
 (3) The following statement: 49 
“The State Bar of California certifies lawyer referral services in California and publishes a list of 50 
certified lawyer referral services organized by county. To locate a lawyer referral service in your 51 
county, go to the State Bar’s website at www.calbar.ca.gov or call 1-866-442-2529.” 52 
 (4) The name and telephone number of an office or offices funded by the federal Legal 53 
Services Corporation or qualified legal services projects that receive funds distributed pursuant 54 
to Section 6216 of the Business and Professions Code that provide legal services to low-income 55 
persons in the county in which the action is filed. The notice shall state that these numbers may 56 
be called for legal advice regarding the case. The notice shall be issued between 24 and 48 hours 57 
of the filing of the complaint, excluding weekends and holidays. One copy of the notice shall be 58 
addressed to “all occupants” and mailed separately to the subject premises. The notice shall not 59 
constitute service of the summons and complaint. 60 
 (d) Notwithstanding any other provision of law, the court shall charge an additional fee of 61 
fifteen dollars ($15) for filing a first appearance by the plaintiff. This fee shall be added to the 62 
uniform filing fee for actions filed under this chapter. 63 
 (e) This section does not apply to a case that seeks to terminate a mobilehome park 64 
tenancy if the statement of the character of the proceeding in the caption of the complaint clearly 65 
indicates that the complaint seeks termination of a mobilehome park tenancy. 66 
 67 
§ 7060.6 68 
 (a) If an owner seeks to displace a tenant or lessee from accommodations withdrawn from 69 
rent or lease pursuant to this chapter by an unlawful detainer proceeding, the owner shall state 70 
the following in the caption of the complaint: “Civil Action Described in Section 7060.6 of the 71 
Government Code.” 72 
 (b) If an owner seeks to displace a tenant or lessee from accommodations withdrawn 73 
from rent or lease pursuant to this chapter by an unlawful detainer proceeding, the tenant or 74 
lessee may appear and answer or demur pursuant to Section 1170 of the Code of Civil Procedure 75 
and may assert by way of defense that the owner has not complied with this chapter, or statutes, 76 
ordinances, or regulations of public entities adopted to implement this chapter, as authorized by 77 
this chapter. 78 
 79 
§ 7060.8 80 
 Notwithstanding Section 7060, if a public entity, as defined in Section 811.2, finds that 81 
the prohibition of Section 7060 decreases the total number of affordable rental units within a 82 
jurisdiction, the board of supervisors, by the adoption of a resolution or by a majority vote of the 83 
electors within the county, may compel the owner of any residential real property to offer, or 84 
continue to offer, accommodations in the property for rent or lease. 85 
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(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS 
 
The Problem:  Under the Ellis Act, public entities generally are prohibited from adopting any 
statute, ordinance, or regulation, or taking any administrative action, to compel the owner of 
residential real property to offer or to continue to offer accommodations in the property for rent 
or lease. The act authorizes, if an owner seeks to displace a tenant or lessee from 
accommodations withdrawn from rent or lease by an unlawful detainer proceeding, the tenant or 
lessee to assert by way of defense that the owner has not complied with the act, or statutes, 
ordinances, or regulations of public entities adopted to implement the act. Existing law also 
authorizes a court clerk to allow access to limited civil case records filed in unlawful detainer 
proceedings to specified persons and, after 60 days after the complaint has been filed, to any 
other person, with a specified exception. The Planning and Zoning Law requires each city, 
county, and city and county to prepare and adopt a general plan that contains certain mandatory 
elements, including a housing element that includes an assessment of housing needs. 
 
The Ellis Act was enacted in 1985 by the Legislature after the California Supreme Court held 
landlords do not have the right to evict tenants to go out of the landlord business. Having 
suffered a mortgage crisis, foreclosure crisis, and the loss of jobs and wages, local governments 
have little flexibility to limit the abuses occurring under the Ellis Act. Furthermore, to the extent 
a tenant is evicted solely because the property owner wants to remove the residential unit from 
the rental market, the interest of the tenant in protecting their reputation as a responsible tenant 
should outweigh the public interest in the outcome of the proceeding to evict them. 
 
Current public policy reflects a growing trend towards local control. Examples include 
realignment of corrections and social services, the Local Control Funding Formula in education, 
and local housing element requirements. Allowing local jurisdictions the flexibility to voluntarily 
suspend Ellis Act evictions will allow participating jurisdictions to reign in Ellis Act abuses that 
are preventing these jurisdictions from meeting their supply of affordable housing. 
 
The Solution:  Would require, if an owner seeks to displace a tenant or lessee pursuant to the 
Ellis Act, they must state in the caption of the complaint that the civil action is described in a 
specified provision of the act. It would prohibit the clerk of the court from allowing access to 
court records filed in the above-described civil action, when the caption of the complaint states 
that it is a civil action described above, except as specified. Lastly, it would authorize, if a public 
entity finds the prohibition of the Ellis Act decreases the total number of affordable rental units 
within a jurisdiction, the board of supervisors to compel the owner of a residential real property 
to offer, or continue to offer, accommodations in the property for rent or lease by adoption of a 
resolution or by a majority vote of the electors within the county.  
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
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CURRENT OR PRIOR RELATED LEGISLATION 
This resolution uses the language of Assembly Bill 2405 - Landlord Tenant: Ellis Act, 
introduced by Ammiano in the 2014-15 Regular Session. It failed passage in committee. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jennifer Orthwein, 2532 Santa Clara Ave, 
#227, Alameda, CA 94501-4634, voice: (415) 786-3855, email: jennifer.orthwein@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Jennifer Orthwein 
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RESOLUTION 01-03-2017 
 
DIGEST 
Real Estate: Prohibits Dual Agency by Individual Real Estate Agents 
Amends Civil Code sections 2079.16, 2079.17 and 2079.21 to prohibit real estate agents who are 
associate licensees from representing both seller and buyer in real estate transactions. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code sections 2079.16, 2079.17 and 2079.21 to prohibit real estate 
agents who are associate licensees from representing both seller and buyer in real estate 
transactions.  This resolution should be approved in principle because it maintains independent 
representation of buyers and sellers of real property while allowing the current practice 
permitting the same real estate broker to act as “dual agent.”  
 
Current law permits dual agency in real estate transactions provided the buyer and seller are 
informed of the agency relationships involved and obtain buyer and seller’s consent. (Civ. Code, 
§§ 2079.14, 2079.16, 2079.17; Horiike v. Coldwell Banker Residential Brokerage Co. (2016) 1 
Cal.5th 1024, 1030-1031.)  Under California law, only licensed real estate brokers may act as 
“agents” in real property transactions. (Bus. & Prof. Code, §§ 10130, 10131.)  Real estate 
brokers may be a corporate brokerage firm, in which case the corporation is the agent. (Id., §§ 
10158, 10159, 10211; 2 Miller & Starr, Cal. Real Estate (4th ed. 2016) § 4:17, p. 4-61.)  
Licensed real estate brokers are often assisted by licensed “real estate salespersons” (associate 
licensees) who are required to work under the supervision of a licensed real estate broker. (Bus. 
& Prof. Code, § 10132.)  
 
The problem is that the hierarchy of “real estate broker” and “real estate salesperson” (associate 
licensee) is often misunderstood by members of the public and is confused by common notions 
of “agent” versus how California law defines “agent” and the concept of dual agency in relation 
to real estate transactions.  In the vast majority of residential real estate transactions, client 
contact is with a licensed real estate salesperson and the client considers the real estate 
salesperson their “agent” in the transaction even though it is actually the broker.  Consumers 
typically presume the real estate salesperson acting on their behalf acts in their best interest and 
maintains confidences.  
 
This resolution would maintain current practice of allowing a broker to act as a “dual agent” 
representing both buyer and seller in the transaction while providing a layer of separation to 
avoid potential conflicts of interest and questions of conflicting loyalties.  It would preclude 
associate licensee “real estate salespersons” from representing both sides of the transaction 
thereby ensuring a degree of exclusivity in representation consistent with public perception.   
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The Resolutions Committee notes additional drafting maybe necessary to the proposed language 
of Section 2079.16 to better clarify the difference between “agent,” “broker,” and “associate 
licensee” / “real estate salesperson.”  Additionally, while precluding the same associate licensee 
from representing both sides makes sense given the direct contact and communications and 
potential for appearances of impropriety, the additional requirement of separate office locations 
should probably be stricken as it presents a barrier to smaller single office brokerage firms while 
giving an advantage to larger firms that have multiple offices within a given geographic location.   
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code sections 2079.16, 2019.17 and 2079.21 to read as follows: 
 
§ 2079.16  1 
 The disclosure form required by Section 2079.14 shall have Sections 2079.13 to 2079.24, 2 
inclusive, excluding this section, printed on the back, and on the front of the disclosure form the 3 
following shall appear: 4 

DISCLOSURE REGARDING  5 
REAL ESTATE AGENCY RELATIONSHIP  6 

(As required by the Civil Code) 7 
When you enter into a discussion with a real estate agent regarding a real estate transaction, you 8 
should from the outset understand what type of agency relationship or representation you wish to 9 
have with the agent in the transaction. 10 

SELLER’S AGENT 11 
A Seller’s agent under a listing agreement with the Seller acts as the agent for the Seller only. A 12 
Seller’s agent or a subagent of that agent has the following affirmative obligations: 13 
To the Seller: 14 
A fiduciary duty of utmost care, integrity, honesty, and loyalty in dealings with the Seller.  15 
To the Buyer and the Seller: 16 
(a) Diligent exercise of reasonable skill and care in performance of the agent’s duties. 17 
(b) A duty of honest and fair dealing and good faith. 18 
(c) A duty to disclose all facts known to the agent materially affecting the value or desirability of 19 
the property that are not known to, or within the diligent attention and observation of, the parties. 20 
An agent is not obligated to reveal to either party any confidential information obtained from the 21 
other party that does not involve the affirmative duties set forth above. 22 

BUYER’S AGENT 23 
A selling agent can, with a Buyer’s consent, agree to act as agent for the Buyer only. In these 24 
situations, the agent is not the Seller’s agent, even if by agreement the agent may receive 25 
compensation for services rendered, either in full or in part from the Seller. An agent acting only 26 
for a Buyer has the following affirmative obligations: 27 
To the Buyer: 28 
A fiduciary duty of utmost care, integrity, honesty, and loyalty in dealings with the Buyer. 29 
To the Buyer and the Seller: 30 
(a) Diligent exercise of reasonable skill and care in performance of the agent’s duties. 31 
(b) A duty of honest and fair dealing and good faith. 32 
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(c) A duty to disclose all facts known to the agent materially affecting the value or desirability of 33 
the property that are not known to, or within the diligent attention and observation of, the parties. 34 
An agent is not obligated to reveal to either party any confidential information obtained from the 35 
other party that does not involve the affirmative duties set forth above. 36 

AGENT REPRESENTING BOTH SELLER AND BUYER 37 
A real estate agent, either acting directly or through one or more who is an associate licensees, 38 
cannot legally be the agent of both the Seller and the Buyer in a transaction, but only with the 39 
knowledge and consent of both the Seller and the Buyer.  However, a real estate agent who is a 40 
broker may have two or more persons from different offices legally be the agents of both the 41 
Seller and the Buyer in a transaction. 42 
In a dual agency situation, the agentbroker has the following affirmative obligations to both the 43 
Seller and the Buyer: 44 
(a) A fiduciary duty of utmost care, integrity, honesty and loyalty in the dealings with either the 45 
Seller or the Buyer. 46 
(b) Other duties to the Seller and the Buyer as stated above in their respective sections. 47 
In representing both Seller and Buyer, the agent may not, without the express permission of the 48 
respective party, disclose to the other party that the Seller will accept a price less than the listing 49 
price or that the Buyer will pay a price greater than the price offered. 50 
The above duties of the agent in a real estate transaction do not relieve a Seller or Buyer from the 51 
responsibility to protect his or her own interests. You should carefully read all agreements to 52 
assure that they adequately express your understanding of the transaction. A real estate agent is a 53 
person qualified to advise about real estate. If legal or tax advice is desired, consult a competent 54 
professional. 55 
Throughout your real property transaction you may receive more than one disclosure form, 56 
depending upon the number of agents assisting in the transaction. The law requires each agent 57 
with whom you have more than a casual relationship to present you with this disclosure form. 58 
You should read its contents each time it is presented to you, considering the relationship 59 
between you and the real estate agent in your specific transaction. 60 
This disclosure form includes the provisions of Sections 2079.13 to 2079.24, inclusive, of the 61 
Civil Code set forth on the reverse hereof. Read it carefully. 62 

  
Agent(date) Buyer/Seller(date) 

 
(Signature) 

  
Associate 
Licensee(date) Buyer/Seller(date) 

(Signature) 
(Signature) 
 

 63 
§ 2079.17 64 
  (a) As soon as practicable, the selling agent who is an associate licensee shall disclose to 65 
the buyer and seller whether the selling agent is acting in the real property transaction 66 
exclusively as the buyer’s agent, or exclusively as the seller’s agent, or as a dual agent 67 
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representing both the buyer and the seller, and the broker for the selling agent shall disclose to 68 
the buyer and seller whether the selling broker is acting in the real property transaction 69 
exclusively as the supervising broker for the buyer, seller or as a dual agent representing both the 70 
buyer and the seller. This relationship shall be confirmed in the contract to purchase and sell real 71 
property or in a separate writing executed or acknowledged by the seller, the buyer, and the 72 
selling agent prior to or coincident with execution of that contract by the buyer and the seller, 73 
respectively. 74 
 (b) As soon as practicable, the listing agent shall disclose to the seller whetherthat the 75 
listing agent is acting in the real property transaction exclusively as the seller’s agent, or as a 76 
dual agent representing both the buyer and seller. This relationship shall be confirmed in the 77 
contract to purchase and sell real property or in a separate writing executed or acknowledged by 78 
the seller and the listing agent prior to or coincident with the execution of that contract by the 79 
seller. 80 
 (c) The confirmation required by subdivisions (a) and (b) shall be in the following form: 81 

(Name of Listing Agent) _____ is the agent of (check one): 

[ ]the seller exclusively; or 

[ ]both the buyer and seller. 

_____ (Name of Selling Agent if not the same as the Listing Agent) _____ 
is the agent of (check one): 

[ ]the buyer exclusively; or 

[ ]the seller exclusively; or 

[ ]both the buyer and seller. 

 (d) The disclosures and confirmation required by this section shall be in addition to the 82 
disclosure required by Section 2079.14. 83 
 84 
§ 2079.21 85 
 No agent who is an individual licensee may be a dual agent in any real property 86 
transaction; provided, however, that a supervising broker may allow two individual licensees 87 
from different offices to act as agents for the buyer and seller in a real property transaction.  A 88 
dual agent shall not disclose to the buyer that the seller is willing to sell the property at a price 89 
less than the listing price, without the express written consent of the seller. A dual agent shall not 90 
disclose to the seller that the buyer is willing to pay a price greater than the offering price, 91 
without the express written consent of the buyer. 92 
 This section does not alter in any way the duty or responsibility of a dual agent to any 93 
principal with respect to confidential information other than price.  94 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
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STATEMENT OF REASONS 
 
The Problem:  For the last 40 years, dual agency by real estate agents has been permitted by 
California law.  However, this law is outdated and has been supported by various real estate 
interests in order to gain a larger percentage of the market share of buyers and sellers.  This does 
their clients a disservice.  By definition, a dual agent cannot represent and look out for the best 
interests of their client when representing a buyer and seller.  If an attorney cannot represent both 
sides of a transaction, why should a realtor?  A dual agent cannot advise their buyer how much 
they think a seller will take in making an offer or counteroffer because that would breach his 
duty to the seller to get the best and highest price.  In effect, the agent is comprised and cannot 
provide effective representation to his client.  This irony was noted by the California Supreme 
Court in 2016 when it held that the listing agent in a dual agency had a fiduciary duty to the 
buyer due to having the same broker, even though the buyers agent was a different individual. 
(Horiike v. Coldwell Banker Residential Brokerage Company (2016) 1 Cal.5th 1024.) 
 
The Solution:  This resolution prohibits dual agency by individual real estate agents known as 
associate licensees.  This will give better protection to consumers who hire real estate agents to 
represent their interests and stop real estate agents from bullying people into signing off on 
disclosures because it is legal and “everyone does it.”  This does not prohibit dual representation 
by the same broker as long as the parties are represented by two separate agents in different 
offices so that the larger brokerages (such as Keller Williams, Pacific Sotheby’s, etc.) can still 
offer a wide selection of homes to their buyers without worrying about being conflicted out.  
 
IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION: 
None known. 
 
AUTHOR AND PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield Bustarde, 
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
 
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq. 
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RESOLUTION 01-04-2017 
 
DIGEST 
Lease Agreement: Termination of Tenancy by Victim of Domestic Violence 
Amends Civil Code section 1946.7 to require an order after an evidentiary hearing before a 
domestic violence claim may be used to terminate a tenancy, and to exclude the alleged abuser 
from the statute's benefits. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 12-04-2016, which was withdrawn. 
 
Reasons: 
This resolution amends Civil Code section 1946.7 to require an order after an evidentiary hearing 
before a domestic violence claim may be used to terminate a tenancy, and to exclude the alleged 
abuser from the statute's benefits. This resolution should be disapproved because requiring a 
domestic violence victim to participate in a full evidentiary hearing and obtain a permanent order 
conflicts with the statute's purpose, may undermine the intended relief for domestic violence 
situations, and there may be circumstances where it would be unfair to compel the tenant against 
whom the protective order was obtained to remain solely responsible for the lease. 
 
This resolution seeks to prevent misuse of the statute by a person who, simply to get out of a 
lease, submits a false declaration of domestic violence in an ex parte application for a temporary 
restraining order with no intention of, or ability to, continue the process through an evidentiary 
hearing where domestic abuse must be sufficiently established to support a permanent injunction.  
A landlord should not be left with a prematurely terminated lease where the allegations are 
merely pretextual. Further, the unsupported supposition that people will lie about domestic abuse 
to get out of a lease is not eliminated by the resolution. If the real motive of the tenant is to 
terminate a lease early, and he or she is willing to falsely claim domestic abuse to do so, nothing 
under the proposed amendment prevents either tenant, or both, from lying about being a victim. 
 
The resolution also undermines the intended relief provided by the statute. For many victims of 
domestic abuse, going to court to obtain a temporary restraining order or even filing a police 
report is a daunting challenge, and one that increases the risk of escalating violence by their 
victimizers. (See https://oag.ca.gov/news/press-releases/attorney-general-lockyer-report-
domestic-violence-finds-criminal-justice-system.) The additional burden of having to persevere 
in the judicial process and present evidence against the abuser at an evidentiary hearing for a 
permanent injunction disregards the reality of the situation.  In the absence of a showing that this 
provision is frequently being misused by tenants willing to perpetrate a fraud to avoid their lease 
obligations, any benefit from the proposed change is outweighed by the detriment to the statute’s 
intended beneficiaries. 
 
The resolution would also expressly exclude the person against whom the restraining order was 
issued from the definition of "household member" in order to prevent that person from similarly 

https://oag.ca.gov/news/press-releases/attorney-general-lockyer-report-domestic-violence-finds-criminal-justice-system�
https://oag.ca.gov/news/press-releases/attorney-general-lockyer-report-domestic-violence-finds-criminal-justice-system�
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terminating his or her lease obligations. While it may seem reasonable to preclude the perpetrator 
of domestic violence from benefiting from his or her abuse, an automatic exclusion goes too far. 
Situations involving domestic abuse are not always one-sided and may entail complex factors 
and dynamics.  Sometimes the abuse in the relationship is mutual and both parties seek judicial 
protection.   
 
The resolution does raise the question whether both tenants are relieved from the lease as a 
victim receiving a protective order, or whether both are still responsible to pay rent because they 
are persons against whom an order after hearing has been issued and therefore excluded from the 
definition of “household member.” The resolution has the prospect of rendering nugatory an 
important statute which provides important relief to victims of domestic abuse. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 1946.7, to read as follows: 
 
§ 1946.7 1 
 (a) A tenant may notify the landlord that he or she or a household member was a victim 2 
of an act that constitutes an act of domestic violence as defined in Section 6211 of the Family 3 
Code, sexual assault as defined in Section 261, 261.5, 262, 286, 288a, or 289 of the Penal Code, 4 
stalking as defined in Section 1708.7, human trafficking as defined in Section 236.1 of the Penal 5 
Code, or abuse of an elder or a dependent adult as defined in Section 15610.07 of the Welfare 6 
and Institutions Code, and that the tenant intends to terminate the tenancy. 7 
 (b) A notice to terminate a tenancy under this section shall be in writing, with one of the 8 
following attached to the notice: 9 
 (1) A copy of the a temporary restraining order, emergency protective order, or protective 10 
order after hearing on the petition lawfully issued pursuant to Part 3 (commencing with Section 11 
6240) or Part 4 (commencing with Section 6300) of Division 10 of the Family Code, Section 12 
136.2 of the Penal Code, Section 527.6 of the Code of Civil Procedure, or Section 213.5 or 13 
15657.03 of the Welfare and Institutions Code that protects the tenant or household member 14 
from further domestic violence, sexual assault, stalking, human trafficking, or abuse of an elder 15 
or a dependent adult. 16 
 (2) A copy of a written report by a peace officer employed by a state or local law 17 
enforcement agency acting in his or her official capacity stating that the tenant or household 18 
member has filed a report alleging that he or she or the household member is a victim of 19 
domestic violence, sexual assault, stalking, human trafficking, or abuse of an elder or a 20 
dependent adult. 21 
 (3) (A) Documentation from a qualified third party based on information received by that 22 
third party while acting in his or her professional capacity to indicate that the tenant or household 23 
member is seeking assistance for physical or mental injuries or abuse resulting from an act of 24 
domestic violence, sexual assault, stalking, human trafficking, elder abuse, or dependent adult 25 
abuse. 26 
 (B) The documentation shall contain, in substantially the same form, the following: 27 

Tenant Statement and Qualified Third Party Statement  
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under Civil Code Section 1946.7 

 
Part I.Statement By Tenant 
  

I, [insert name of tenant], state as follows: 
  

I, or a member of my household, have been a victim of: 

[insert one or more of the following: domestic violence, sexual assault, stalking, human 
trafficking, elder abuse, or dependent adult abuse.] 
  

The most recent incident(s) happened on or about: 

[insert date or dates.] 
  

The incident(s) was/were committed by the following person(s), with these physical 
description(s), if known and safe to provide: 

[if known and safe to provide, insert name(s) and physical description(s).] 

 
(signature of tenant)(date)  

 
Part II.Qualified Third Party Statement 

 
I, [insert name of qualified third party], state as follows: 
  

My business address and phone number are: 

[insert business address and phone number.] 

Check and complete one of the following: 

____I meet the requirements for a sexual assault counselor provided in Section 1035.2 of the 
Evidence Code and I am either engaged in an office, hospital, institution, or center commonly 
known as a rape crisis center described in that section or employed by an organization 
providing the programs specified in Section 13835.2 of the Penal Code. 

____I meet the requirements for a domestic violence counselor provided in Section 1037.1 of 
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the Evidence Code and I am employed, whether financially compensated or not, by a domestic 
violence victim service organization, as defined in that section. 

____I meet the requirements for a human trafficking caseworker provided in Section 1038.2 of 
the Evidence Code and I am employed, whether financially compensated or not, by an 
organization that provides programs specified in Section 18294 of the Welfare and Institutions 
Code or in Section 13835.2 of the Penal Code. 

____I am licensed by the State of California as a: 

[insert one of the following: physician and surgeon, osteopathic physician and surgeon, 
registered nurse, psychiatrist, psychologist, licensed clinical social worker, licensed marriage 
and family therapist, or licensed professional clinical counselor.] and I am licensed by, and my 
license number is: 

[insert name of state licensing entity and license number.] 

The person who signed the Statement By Tenant above stated to me that he or she, or a member 
of his or her household, is a victim of: 

[insert one or more of the following: domestic violence, sexual assault, stalking, human 
trafficking, elder abuse, or dependent adult abuse.] 

The person further stated to me the incident(s) occurred on or about the date(s) stated above. 

 
I understand that the person who made the Statement By Tenant may use this document as a 
basis for terminating a lease with the person’s landlord. 

 
(signature of qualified third party)(date) 

  
 (C) The documentation may be signed by a person who meets the requirements for a 28 
sexual assault counselor, domestic violence counselor, or a human trafficking caseworker only if 29 
the documentation displays the letterhead of the office, hospital, institution, center, or 30 
organization, as appropriate, that engages or employs, whether financially compensated or not, 31 
this counselor or caseworker. 32 
 (c) The notice to terminate the tenancy shall be given within 180 days of the date that any 33 
order described in paragraph (1) of subdivision (b) was issued, within 180 days of the date that 34 
any written report described in paragraph (2) of subdivision (b) was made, or within the time 35 
period described in Section 1946. 36 
 (d) If notice to terminate the tenancy is provided to the landlord under this section, the 37 
tenant shall be responsible for payment of rent for no more than 14 calendar days following the 38 
giving of the notice, or for any shorter appropriate period as described in Section 1946 or the 39 
lease or rental agreement. The tenant shall be released from any rent payment obligation under 40 
the lease or rental agreement without penalty. If the premises are relet to another party prior to 41 
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the end of the obligation to pay rent, the rent owed under this subdivision shall be prorated. 42 
Existing law governing the security deposit shall apply. 43 
 (e) Nothing in this section relieves a tenant, other than the tenant who is, or who has a 44 
household member who is, a victim of domestic violence, sexual assault, stalking, human 45 
trafficking, or abuse of an elder or a dependent adult and members of that tenant’s household, 46 
from their obligations under the lease or rental agreement. 47 
 (f) (1) “Household member,” as used in this section, means a member of the tenant’s 48 
family who lives in the same household as the tenant.  “Household member” does not include the 49 
person or persons against whom an order after hearing has been issued. 50 
 (2) “Qualified third party,” as used in this section, means a health practitioner, domestic 51 
violence counselor, as defined in Section 1037.1 of the Evidence Code, a sexual assault 52 
counselor, as defined in Section 1035.2 of the Evidence Code, or a human trafficking 53 
caseworker, as defined in Section 1038.2 of the Evidence Code. 54 
 (3) “Health practitioner,” as used in this section, means a physician and surgeon, 55 
osteopathic physician and surgeon, psychiatrist, psychologist, registered nurse, licensed clinical 56 
social worker, licensed marriage and family therapist, or licensed professional clinical counselor. 57 
 (h) (1) A landlord shall not disclose any information provided by a tenant under this 58 
section to a third party unless the disclosure satisfies any one of the following: 59 
 (A) The tenant consents in writing to the disclosure. 60 
 (B) The disclosure is required by law or order of the court. 61 
 (2) A landlord’s communication to a qualified third party who provides documentation 62 
under paragraph (3) of subdivision (b) to verify the contents of that documentation is not 63 
disclosure for purposes of this subdivision. 64 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County. 
 
STATEMENT OF REASONS    
 
The Problem:  A person who is a joint tenant under a lease cannot unilaterally terminate the 
rental agreement. That tenant may have reasons not related to domestic violence to terminate the 
lease.  
 
Civil Code §1946.7 allows the terminating tenant to obtain a TRO, present the TRO to the 
landlord and then terminate the lease with no further liability. Terminating tenants who cannot 
otherwise get consent from the landlord and co-tenants can use a TRO to terminate the lease. The 
terminating tenant completes the TRO application making claims the other joint tenant(s) 
committed domestic violence and has the court issue the TRO. The terminating tenant takes the 
TRO to the landlord to terminate the lease and is relieved from any responsibility for rent. The 
result is the tenant(s) against whom the TRO is obtained are still responsible for the full rent. The 
terminating tenant who filed the TRO does not appear for the hearing on the permanent 
injunction. The tenant(s) against whom the TRO is obtained now has a court file indicating they 
committed domestic violence when the reality is the terminating tenant filed the TRO to 
terminate the lease, not because domestic violence occurred. 
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The Solution:  The proposed change would amend the language in Civil Code section 
1946.7(b)(1) to require an order after hearing on the petition for a restraining order to require the 
terminating tenant go forward with the request of an injunction through a hearing to reduce the 
attempt to use a TRO to get out of a bad agreement. 
 
The proposed change would amend Civil Code section 1946.7(f)(1) to exclude any person or 
persons against whom an order after hearing restraining that person or those persons from using 
the order as a method to terminate a rental agreement. This proposed change would prevent co-
occupants jointly using Civil Code section 1946.7 to terminate a lease early without financial 
consequences. This proposed change would also prevent a person or persons against whom an 
order restraining them has been issued using the order to terminate the lease.  
 
As an example of the problem, in 2016, wife Janine Trainor and husband Victor Soriano rented a 
house and lived together in the house. Wife obtained a TRO against Husband in October 2016. 
(San Diego Superior Court DVN 26483.) Wife notified the landlord in November 2016 of the 
TRO and left the premises. Husband then notified the landlord that the TRO against him 
terminated the lease and he was no longer obligated to pay rent and vacated the property. The 
husband’s logic that the lease terminated as to him is that he is a member of a household under 
1946.7(f)(1), who had a household member that was a victim of domestic violence. 
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Wayne Templin, 144 E. Washington Ave., 
Escondido, CA  92025; (760) 743-0222. 
 
RESPONSIBLE FLOOR DELEGATE:  Mary V.J. Cataldo, Procopio, Cory, Hargreaves & 
Savitch, LLP, 12544 High Bluff Drive, Ste. 300, San Diego, CA  92130; (760) 444-1773.  
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RESOLUTION 01-05-2017 
 
DIGEST 
Real Property:  Exempt Private Property from Eminent Domain for Private Purchase 
Recommends legislation be sponsored to introduce a ballot initiative to amend California 
Constitution article 1, section 19 to prohibit the use of eminent domain procedures to acquire 
private property for the purpose of conveying it to a private person.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:           
This resolution is similar to resolution 12-03-2016, which was disapproved. 
     
Reasons: 
This resolution recommends legislation be sponsored to introduce a ballot initiative to amend 
California Constitution article 1, section 19 to prohibit the use of eminent domain procedures to 
acquire private property for the purpose of conveying it to a private person.  This resolution 
should be disapproved because the Legislature should retain the power to reinstate urban 
redevelopment procedures should it deem them necessary in the future.   
 
Under current law, only single family residences occupied by the owner for at least one year 
enjoy protection from condemnation for the purpose of conveyance to a private person under 
Article 1, section 19, subdivision (b).  This resolution amends subdivision (b) to expand that 
protection to any private property. 
 
In 2011, the Legislature amended Health and Safety Code sections 33500, 33501, 33607.5, and 
33607.7, added Part 1.8 (commencing with section 34161) and Part 1.85 (commencing with 
section 34170) to Division 24, and added sections 97.401 and 98.2 to effectively abolish 
redevelopment agencies and remove their ability to condemn property for redevelopment.  The 
main question posed by this resolution is whether that change should be made more permanent 
by being embedded in the California Constitution in light of the fact there are no federal 
constitutional protections. (Kelo v. City of New London, Conn. (2005) 545 U.S. 469.)    
 
Even though there are currently no provisions for redevelopment through the use of eminent 
domain procedures to aggregate parcels in blighted urban areas, a review of virtually every 
downtown urban area in any major California city demonstrates the effectiveness the 
redevelopment procedures had in revitalizing these areas.  The Legislature should retain the 
power to enable such redevelopment in the future, should the need arise.  
 
The resolution is further problematic in terms of its potential unanticipated consequences to 
public utilities.  Currently many public utilities are private entities that are able to exercise 
eminent domain for the purpose of acquiring rights of way. (See, e.g., Pub. Util. Code, § 612; 
Barham v. Southern California Edison Co. (1999) 74 Cal.App.4th 744, 752.)  This resolution 
would likely end their ability to acquire rights of way. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored for a ballot initiative to amend California Constitution section 19, to read as follows: 
 
§ 19  1 
 (a) Private property may be taken or damaged for a public use and only when just 2 
compensation, ascertained by a jury unless waived, has first been paid to, or into court for, the 3 
owner. The Legislature may provide for possession by the condemnor following commencement 4 
of eminent domain proceedings upon deposit in court and prompt release to the owner of money 5 
determined by the court to be the probable amount of just compensation.  6 
 (b) The State and local governments are prohibited from acquiring private property by 7 
eminent domain an owner-occupied residence for the purpose of conveying it to a private person.     8 
 (c) Subdivision (b) of this section does not apply when State or local government 9 
exercises the power of eminent domain for the purpose of protecting public health and safety; 10 
preventing serious, repeated criminal activity; responding to an emergency; or remedying 11 
environmental contamination that poses a threat to public health and safety.     12 
 (d) Subdivision (b) of this section does not apply when State or local government 13 
exercises the power of eminent domain for the purpose of acquiring private property for a public 14 
work or improvement.     15 
 (e) For the purpose of this section:     16 
 1. “Conveyance” means a transfer of real property whether by sale, lease, gift, franchise, 17 
or otherwise.     18 
 2. “Local government” means any city, including a charter city, county, city and county, 19 
school district, special district, authority, regional entity, redevelopment agency, or any other 20 
political subdivision within the State.     21 
 3. “Owner-occupied residence” means real property that is improved with a single-family 22 
residence such as a detached home, condominium, or townhouse and that is the owner or 23 
owners’ principal place of residence for at least one year prior to the State or local government’s 24 
initial written offer to purchase the property. Owner-occupied residence also includes a 25 
residential dwelling unit attached to or detached from such a single-family residence which 26 
provides complete independent living facilities for one or more persons.     27 
 34. "Person" means any individual or association, or any business entity, including, but 28 
not limited to, a partnership, corporation, or limited liability company.    29 
 45. "Public work or improvement" means facilities or infrastructure for the delivery of 30 
public services such as education, police, fire protection, parks, recreation, emergency medical, 31 
public health, libraries, flood protection, streets or highways, public transit, railroad, airports and 32 
seaports; utility, common carrier or other similar projects such as energy-related, 33 
communication-related, water-related and wastewater-related facilities or infrastructure; projects 34 
identified by a State or local government for recovery from natural disasters; and private uses 35 
incidental to, or necessary for, the public work or improvement.     36 
 56. "State" means the State of California and any of its agencies or departments. 37 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
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STATEMENT OF REASONS 
 
The Problem:  California is one of the worst states for people whose property is taken by the 
government. The government is supposed to take it for only a public use, but under current 
precedent, the government can even take from one person to give the property to another, purely 
on the claim that the other person can produce more tax revenue, and that is considered a “public 
use.” The only exception is someone’s principle place of residence that’s been lived in for at 
least a year. However, the biggest abuse is taking the property of one’s business and giving it to 
another, and that is no better; taking the roof over your head is not different from taking what 
pays for the roof over your head. This practice had a break for a few years when the governor 
and legislature abolished redevelopment agencies. However, redevelopment agencies have been 
revived in limited forms, reopening the door to eminent domain abuse. 
 
Other serious attempts at reforming eminent domain that have made the ballot included 
restrictions on property regulations, and have then been voted down. We have never had a 
chance to vote a straight protection from eminent domain abuse for all forms of property. 
 
The Solution:  This resolution extends the protections currently reserved for owner-occupied 
homes that have been lived in at least a year to all private property; it still allows taking private 
property for a public work or improvement, it does not permit taking private property to convey 
it to another private owner. 
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
SCA 15 (2005), SCA 20 (2005), ACA 15 (2005), ACA 22 (2005), ACA 2 (2006), ACA 8 
(2007), SCA 1 (2006), Proposition 90 (2006), Proposition 98 (2008), Proposition 99 (2008).  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Ben Rudin  
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RESOLUTION 02-01-2017 
 
DIGEST 
Public Employee Retirement Funds: Divestment from Businesses Supporting Border Wall 
Adds Government Code section 7513.73 to require public employment retirement funds to divest 
from investment in businesses contributing to the construction of a wall along the United States' 
border with Mexico. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Government Code section 7513.73 to require public employment retirement 
funds to divest from investment in businesses contributing to the construction of a wall along the 
United States' border with Mexico. This resolution should be disapproved because it is vague and 
overbroad, and could harm the economic stability of the pension funds. 
 
This resolution seeks to require the California Public Employees' Retirement Fund ("CalPERS") 
and the California Teachers' Retirement Fund ("CalSTRS") to cease investing, and liquidate 
existing investment, in any business contributing to building a wall along the United States’ 
southern border.   
 
The language of this resolution is problematic. It requires divestment from "any company 
contributing to the construction of a wall," but provides no definition for what constitutes a 
contribution. In contrast, Assembly Bill 946 (2017) specifically defined a "border wall 
construction company" as "any company that contracts or subcontracts to build, maintain, or 
provide material for President Trump's Border Wall."  

Further, the concept behind this resolution is bad policy. The fund administrators should be 
focused on earning strong returns, as their fiduciary duties require, and not on political 
messaging. Making investment decisions predicated on a particular political agenda, particularly 
where there is strong disagreement on the merits, could hurt taxpayers, who must make up any 
shortfalls created by lost investments; and surrender the pension fund's vote as a major investor. 
(CalPERS Says Divesting from Border Wall, Dakota Pipeline Could Hurt Taxpayers, The 
Sacramento Bee, http://www.sacbee.com/news/politics-government/the-state-
worker/article144047384.html.)   

This resolution is no more than a symbol meant to show that California stands firmly against the 
current administration's immigration policies. But it does so by punishing contractors and other 
businesses for seeking work and doing their jobs, and it results in weakening the public 
employee retirement funds. Any fight against the wall should take place in Congress and at the 
ballot box. 
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This resolution mirrors Assembly Bill No. 946 (Ting, Gonzalez, Fletcher) introduced earlier this 
year, which has since been withdrawn.  

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Government Code section 7513.73 to read as follows:  
 
§ 7513.73 1 
 (a) As used in this section: 2 
 (1) “Board” means the Board of Administration of the Public Employees’ Retirement 3 
System or the Teachers’ Retirement Board of the State Teachers’ Retirement System, as 4 
applicable. 5 
 (2) “Company” means a sole proprietorship, organization, association, corporation, 6 
partnership, venture, or other entity, or its subsidiary or affiliate, that exists for profit-making 7 
purposes or to otherwise secure economic advantage. 8 
 (3) “The wall” means a physical wall along the United States’ southern border. 9 
 (4) “Investment” means the purchase, ownership, or control of publicly issued stock, 10 
corporate bonds, or other debt instruments issued by a company. 11 
 (5) “Public employee retirement funds” means the Public Employees’ Retirement Fund 12 
described in Section 20062 of this code and the Teachers’ Retirement Fund described in Section 13 
22167 of the Education Code. 14 
 (b) On and after January 1, 2018, the board shall not make additional investments or 15 
renew existing investments of public employee retirement funds in in any company contributing 16 
to the construction of a wall along the United States’ southern border. 17 
 (c) On or before July 1, 2018, the board shall liquidate its investments in any company 18 
contributing to the construction of a wall along the United States’ southern border. 19 
 (d) Nothing in this section shall require a board to take action as described in this section 20 
unless the board determines in good faith that the action described in this section is consistent 21 
with the fiduciary responsibilities of the board described in Section 17 of Article XVI of the 22 
California Constitution. 23 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS 
 
The Problem: Existing law does not address any aspect of the wall’s construction.   
 
The Solution: This resolution would require California's two public employee pension funds to 
divest any holdings in companies involved in the creation of the anticipated wall between the 
southern border of the United States and Mexico.  
 
The construction of a wall between the southern border of the United States and Mexico has been 
one component of the Trump Administration’s attempt to restrict the arrival of immigrants from 
Mexico and other Latin American countries. Symbolically, the construction of the wall expresses 
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a national commitment to xenophobia, racism and Eurocentric nationalism. By constructing the 
wall on the southern border, the Trump administration has effectively targeted immigrants from 
Latin America, forcing them to go great lengths to come to the United States—often as a means 
of escaping dangerous conditions, reuniting with one’s family, or seeking economic stability. In 
doing so, the construction of the wall itself expresses a national preference for non-Latino 
immigrants. Californians have no interest in such bigotry.  
 
The projected goals of the wall—as described by the Trump Administration—are also largely 
unrealistic. Take, for example, the Administration’s claim that the wall will reduce criminal 
activity both in the United States and surrounding the border. Immigration and security experts 
have shown that, the more difficult it becomes to cross the border, the more likely undocumented 
migrants are to turn to smugglers for help traveling into the United States, a cycle that fuels 
illegal activity, props up networks of organized crime.    
 
Additionally, any effort to seal off the border will also make conditions more dangerous for the 
undocumented immigrants who still try to make it over—either through the help of dangerous 
smugglers, or by their own means—putting their health and safety at an increased risk.  
From an environmental perspective, the consequences are devastating. The construction of the 
wall is likely to result in significant amounts of pollution for cities and neighborhoods in close 
proximity to the southern border, resulting in substantial health concerns. As of 2010, there were 
approximately 15 million people living in border counties on both sides of the Mexico-U.S. 
border, according to the Wilson Center's State of the Border Report, a majority of which are 
populated by some of the most marginalized communities. Therefore, the construction of a wall 
on the southern border would threaten living conditions for California’s and the nation’s most 
vulnerable individuals.      
 
Scientists and environmentalists have also been warning about the additional negative effects, 
like restricted animal movement and plant pollination, of a border wall for over a decade. For 
example, in September 2016, Sergio Avila-Villegas, a conservation scientist at the Arizona-
Sonora Desert Museum, told BBC's Science in Action team that "Border infrastructure not only 
blocks the movement of wildlife, but... destroys the habitats, fragments the habitats and the 
connectivity that these animals use to move from one place to another." 
 
In early 2017, the Trump Administration submitted a presolicitation notice to the Federal 
Business Opportunities’ website in an attempt to solicit construction and engineering firms 
interested in constructing a wall on the United States’ border with Mexico. In order to fulfill the 
Trump administration’s goals with respect to the construction of a wall, the structure will require 
the assistance of numerous construction and engineering organizations. Currently, approximately 
350 construction and engineering firms have expressed interest in contributing to the 
construction of a wall along the southern border of the United States. The construction of a wall 
will result in significant economic, social, and psychological harm for Californians. The 
construction of a wall is projected to have serious environmental consequences for Californians 
and individuals throughout the nation. Those living closest to the United States’ border with 
Mexico—many of whom are members of the United States’ most marginalized communities—
are expected to endure most of the environmental ramifications of a wall’s construction, given 
their close proximity to the construction sites.    As Californians, we must hold ourselves to a 
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high standard of conduct, including how we invest our pension funds. Both morally and fiscally, 
the millions of dollars that the Public Employees’ Retirement System and the State Teachers’ 
Retirement System have invested in companies actively contributing to the construction of this 
type of detrimental project can be better spent elsewhere. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
This resolution uses language from previous divestment bills either passed or introduced in the 
California legislature. Such resolutions include AB 20 and SB185.  
 
AUTHOR AND/OR PERMANENT CONTACT: Felicia Medina, 111 Sutter Street, San 
Francisco, CA 94104, voice: 415-795-2016, email: fmedina@sanfordheisler.com. 
 
RESPONSIBLE FLOOR DELEGATE: Felicia Medina 
 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

SACRAMENTO COUNTY BAR ASSOCIATION 

This resolution requires that the government divest public employment retirement funds from 
businesses supporting the creation of a wall along the United States’ border with Mexico. The 
resolution should be opposed because it shifts the focus of CalPERS away from its stated 
mission, which is to provide responsible and efficient stewardship of the system to deliver 
promised retirement and health benefits, while promoting wellness and retirement security for 
members and beneficiaries. 

It is bad policy to over-politicize the investment mission of PERS, STRS, or any other 
government retirement system by requiring it to engage in social investing without approval 
from the beneficiaries, or to divest from any legal company conducting legal activities that may 
be offensive to some people. For example, last year CalPERS issued a report that concluded that 
the requirement that it not invest in tobacco stocks cost the fund, and by extension the men and 
women who rely on the fund for their retirement benefits, $3 billion between 2001, when the 
stocks were required to be sold, and June 2016.  Complicating matters, the resolution would 
require divestment in any entity that supports the construction of the wall, but “support” is 
undefined.  Are the transit agencies that bring raw materials and supplies to be boycotted?  Are 
the companies that produce raw materials that are purchased by the federal government for use in 
the wall’s construction? 

The issue of the wall notwithstanding, public employment retirement fund managers should be 
able to use their financial and investment expertise to recommend which companies to invest in. 
They should also be allowed to develop and follow their own divestment policies. For example, 

mailto:fmedina@sanfordheisler.com�
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CalPERS has a divestment policy approach that engages shareowners, senior managers and the 
board of directors of the companies it invests in.  This direct engagement approach is generally 
more effective in bringing about change in a corporation than avoiding investment entirely. 
Moreover, forcing divestment for differing, and potentially competing political causes may 
interfere with the funds’ fiduciary responsibilities to their members, while having a negative 
impact on portfolio performance and on the overall health of the funds and could have the bizarre 
unintended consequence of not allowing the funds to invest in properties that will benefit the 
people who depend upon it for their retirements. 

It is well documented that California’s unfunded pension liabilities have grown exponentially 
since the Great Recession of the early 2000s. CalPERS had a 0.61 investment return for 2015-16. 
(https://www.calpers.ca.gov/page/newsroom/calpers-news/2016/preliminary-investment-returns) 
In 2015, PERS and STRS had only 74 percent of what was needed to meet pension obligations. 
(Pew Charitable Trusts, “The State Pension Funding Gap: 2015,” April 2017.) Forcing public 
pension funds to divest from legal companies engaged in activities that may be politically 
unpopular places extra pressure on those retirement systems to outperform in other areas, which 
they haven’t been able to do. Unfortunately, it will be taxpayers who will ultimately be 
responsible if retirement funds fail to cover retiree benefits.  

 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The SDCBA Delegation urges Disapproval of Resolution 02-01-2017 because it interferes with 
the fiduciary duties of the Board of Administration of the Public Employee Retirement System 
to make sound investment choices for the benefit of public employees who are investing in and 
eligible to receive PERS benefits. The duty to provide a sound return on investments 
necessitates the Board not have purely political dictates imposed on its investment choices. 
Rather, the Board should be left to exercise its sound discretion to determine whether public 
sentiment against a border wall makes prudent fiscal sense to withdraw investments in 
companies whose stock value may be adversely affected by market forces. Also, PERS may 
have invested in corporate debentures where it stands in a creditor position rather than as an 
investor in a Corporation – the forced sale of such debentures makes no sense because it only 
harms the investment and not the Corporation doing business with the federal government 
concerning the building of a border wall. 
 
This Resolution is also overbroad as to the term “contributing to the construction of a wall along 
the United States’ southern border.” While the intent of the Resolution appears to be directed 
towards business entities directly contracting with the federal government for building of "the" 
border wall, this language extends much further. Under this language, a second tier or further 
down the line service provider or material supplier could be deemed to have “contributed” to the 
construction of the border wall by providing support services or materials to those directly or 
indirectly contracting for construction of the border wall. Also, the term “along the United 
States’ southern border” potentially extends to include any wall constructed in the vicinity of the 
United States’ southern border regardless of whether its intended function is to protect against 
illegal immigration. 
 

https://www.calpers.ca.gov/page/newsroom/calpers-news/2016/preliminary-investment-returns�
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RESOLUTION 02-02-2017 
 
DIGEST 
Government: Expanding Definition of Lobbyist 
Amends Government Code sections 82039 and 86300 to provide that the definition of lobbyist 
be expanded for registration and disclosure purposes. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 11-06-2016, which was disapproved. 
 
Reasons: 
This resolution amends Government Code sections 82039 and 86300 to provide that the 
definition of lobbyist be expanded for registration and disclosure purposes. This resolution 
should be disapproved because it will not achieve its goal of making the effect of money on the 
political system more transparent. 
 
Current law provides a clear and understandable method for determining who is required to 
register as a lobbyist for the purpose of reporting earned income and gifts made as well as 
received, and other disclosures under the law.  While perhaps arbitrary, the $2000 threshold in 
income provides a bright line that distinguishes between lobbyists and others.  As it is, based on 
the current quarterly reporting of lobbying activities by the Secretary of State, there is a wide 
chasm between the largest lobbying interests in the state, often reporting in the millions of 
dollars quarterly, and the person who receives several thousands of dollars in a three-month 
period.  In fact, these smaller lobbyists are only discoverable by visiting the Secretary of State’s 
website and are generally not receiving media attention for their efforts.  By eliminating the 
dollar threshold for lobbyist registration, the proposal, if it were to become law, might have the 
unintended consequence of labeling anyone with a political opinion shared with an elected or 
administrative official a lobbyist, which would significantly impair the public’s and the media’s 
ability to track the work of lobbyists that do influence policy in California. 
 
The California Secretary of State’s office regulates gifts and reporting requirements, and makes 
data available in almost real time.  Reducing the threshold from $2000 to “any economic 
consideration” does not provide clarity or enhanced understanding of who is influencing state 
policy.  In fact, it has the opposite effect by diluting the term lobbyist to include anyone who gets 
paid to have an opinion that is shared with elected and appointed officials.  In an era of concern 
about the impacts of money on policy, reducing the threshold from $2000 to “any” dollar amount 
does not advance the conversation about political persuasion and the potential corrupting 
influence of money in the political and administrative systems. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code sections 82039 and 86300, to read as follows: 
 
§ 82039   1 
 (a) “Lobbyist” means either of the following: 2 
 (1) Any individual who communicates directly, or through agents, with any elective state 3 
official, agency official, or legislative official, to influence legislative or administrative action in 4 
exchange for receives two thousand dollars ($2,000) or more in economic consideration, in a 5 
calendar month, other than reimbursement for reasonable travel expenses. “Reasonable” shall be 6 
defined as “does not exceed the Internal Revenue Service’s business travel exemptions or the 7 
U.S. General Services Administration’s per diem rates for Sacramento, CA.”, or whose principal 8 
duties as an employee are, to communicate directly or through his or her agents with any elective 9 
state official, agency official, or legislative official for the purpose of influencing legislative or 10 
administrative action. 11 
 (2) A placement agent, as defined in Section 82047.3. 12 
 (b) An individual is not a lobbyist by reason of activities described in Section 86300. 13 
 (c) For the purposes of subdivision (a), a proceeding before the Public Utilities 14 
Commission constitutes “administrative action” if it meets any of the definitions set forth in 15 
subdivision (b) or (c) of Section 82002. However, a communication made for the purpose of 16 
influencing this type of Public Utilities Commission proceeding is not within subdivision (a) if 17 
the communication is made at a public hearing, public workshop, or other public forum that is 18 
part of the proceeding, or if the communication is included in the official record of the 19 
proceeding. 20 
 21 
§ 86300  22 
 The provisions of this chapter are not applicable to: 23 
 (a) Any elected or appointed public official acting in his official capacity, or any 24 
employee of the State of California or a municipality acting within the scope of his employment; 25 
provided that, an employee of the State of California, other than a legislative official, who 26 
attempts to influence legislative action and who would be required to register as a lobbyist 27 
except for the provisions of this subdivision shall not make gifts of more than ten dollars ($10) in 28 
a calendar month to an elected state officer or legislative official. 29 
 (b) Any newspaper or other periodical of general circulation, book publisher, radio or 30 
television station (including any individual who owns, publishes, or is employed by any such 31 
newspaper or periodical, radio or television station) which in the ordinary course of business 32 
publishes news items, editorials, or other comments, or paid advertisement, which directly or 33 
indirectly urge legislative or administrative action if such newspaper, periodical, book publisher, 34 
radio or television station or individual, engages in no further or other activities in connection 35 
with urging legislative or administrative action other than to appear before a committee of the 36 
Legislature or before a state agency in support of or in opposition to such action.; or 37 
 (c) An individual who (1) lobbies without payment of compensation or other 38 
consideration and makes no disbursement or expenditure for or on behalf of a public official to 39 
influence legislative or administrative action other than to pay the individual’s reasonable 40 
personal travel and living expenses as defined in §82039(a)(1), and (2) limits lobbying activities 41 
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to appearances before public sessions of the legislature, or its committees or subcommittees, or 42 
to public hearings or other public proceedings of state agencies; 43 
 (d) A person who appears before the legislature or either house, or standing, special, or 44 
interim committee, in response to an invitation; or 45 
 (ce) A person when representing a bona fide church or religious society solely for the 46 
purpose of protecting the public right to practice the doctrines of such church. 47 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  California does fairly well in its registration and disclosure requirements for 
lobbyists, but the scope could be improved. Under existing law, if a lobbyist is receiving under 
$2,000 a month plus “reasonable” travel, he or she does not have to register as a lobbyist or file a 
disclosure form. Additionally, “reasonable” is undefined. Those who work for corporations and 
get 5+ figure salaries and only lobby for under 1/3 of their work time in a month (California 
Code of Regulations § 18239) of their job can always claim that only up to $1,999.99 of their 
monthly compensation, plus travel expenses, is for lobbying and get around the disclosure 
requirements . 
 
The Solution:  This resolution removes the $2,000/month threshold to register as a lobbyist and 
requires everyone who receives compensation to lobby to register, excluding reasonable travel 
reimbursement, with “reasonable” now being defined and pegged to Federal standards. Two 
exceptions are added to prevent this expanded definition from encompassing those who should 
not be subject to the registration and disclosure requirements: (1) Anyone who doesn’t get any 
payment except reimbursement for reasonable travel and living expenses, and limits activities to 
public appearances, and (2) an individual whose appearance was prompted by an invitation. 
Those changes to the definition of lobbyist ensure more of those who should be registered as 
lobbyists are, and prevents it from encompassing those who should not.  
 
IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 02-03-2017 
 
DIGEST 
Government: Administrative Appeal for Public Access to Information 
Amends Government Code section 6258 to provide that people denied access to public 
information may petition the Attorney General to compel disclosure. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Government Code section 6258 to provide that people denied access to 
public information may petition the Attorney General to compel disclosure.  This resolution 
should be disapproved because the courts, not the office of the Attorney General, are the 
appropriate bodies to determine whether or not public records have reasonably been withheld 
from public disclosure, and it would be an inappropriate use of the Attorney General’s police 
powers to compel production of public records from other governmental agencies. 
 
Currently, the law provides that when a person believes public documents have been 
inappropriately withheld from disclosure, that person may institute proceedings in the court to 
enforce his/her right to inspect and/or receive copies of public records.  It is the primary function 
of the third co-equal branch of government to ensure that personal rights are protected, including 
access to public records.  The Attorney General, on the other hand, investigates wrongdoing by 
parties on behalf of the people of California and should not dilute its police powers to compel 
production of documents held by other governmental agencies outside of cases that it is 
prosecuting, or with which the State of California is otherwise involved. 
 
The resolution posits that courts take too long and, regardless of the award of attorney’s fees, the 
court process to gain access to public records is too costly a system to utilize for the review of 
public records requests.  The resolution also claims that utilizing the Attorney General’s office to 
compel production of documents would be a quicker and less costly alternative.  This conclusion 
is unfounded.  There is no indication that the office of the Attorney General has the resources or 
expertise to undertake these investigations.  The courts already are and do within the limited 
resources they have.  The Attorney General’s office would incur costs and, without additional 
funding, would be saddled with the choice of prosecuting public records request appeals or its 
ongoing caseload consisting of human trafficking cases, exploitation of the elderly, and other 
legal issues of statewide significance.  This is an untenable position in which to put the Attorney 
General.  Even if the Attorney General’s office had sufficient resources to enlarge its scope of 
work, representing individuals and/or preparing judicial opinions is not within its police powers 
and is in direct conflict with its purpose and mission, which is to “provide high quality, impartial 
forensic service in the interest of public safety and justice.” 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code section 6258, to read as follows: 
 
§ 6258 1 
 Any person may:  2 
 (a) Iinstitute proceedings for injunctive or declarative relief or writ of mandate in any 3 
court of competent jurisdiction to enforce his or her right to inspect or to receive a copy of any 4 
public record or class of public records under this chapter. The times for responsive pleadings 5 
and for hearings in these proceedings shall be set by the judge of the court with the object of 6 
securing a decision as to these matters at the earliest possible time; or 7 
 (b) Petition the Attorney General to review the matter to determine whether a record may 8 
be withheld from public inspection or whether the public body that is custodian of such record 9 
has otherwise failed to comply with any California law concerning access to public records. The 10 
determination shall be made within fifteen (15) calendar days after the submission of the 11 
petition. If the Attorney General determines that the record may not be withheld or that the 12 
public body is otherwise not in compliance, the public body shall be ordered to disclose the 13 
record immediately or otherwise comply. If the public body continues to withhold the record or 14 
remain in noncompliance, the person seeking disclosure or compliance may (1) bring suit in any 15 
court of competent jurisdiction, or (2) without waiving any right to bring suit, request in writing 16 
that the Attorney General bring suit in the name of the state in any court of competent 17 
jurisdiction for the same purpose. If such request is made, the Attorney General shall have fifteen 18 
(15) calendar days to decide whether to bring suit. If, within those fifteen (15) days, the Attorney 19 
General decides to bring suit, he or she shall have seven (7) calendar days to file suit. The 20 
requester shall have an absolute right to intervene as a full party in the suit at any time. No 21 
Attorney General determination shall result in disclosure or compliance being ordered from the 22 
judicial or legislative branches of state government, or any entity, officer, or employee of those 23 
branches, or the Governor or the Office of the Governor, but the Attorney General shall have the 24 
power to bring suit against them. 25 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: California is sorely lacking in providing public access to information. Whenever a 
government official denies a Californian access to information, the only remedy is to go through 
the court system. Although attorney fees are reimbursed upon prevailing, tons of money and 
years of waiting and energy may be spent just to get to that point. Challenging a denial of public 
information should not be such a daunting task that can deter people who do not have the means, 
or who need information sooner than the years that the litigation process can take.  
 
The Solution: This resolution offers an efficient alternative to the court process. The person 
denied access may instead appeal to the Attorney General to determine whether a violation of 
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our rights to public records has occurred and if so, order the respective government agency to 
disclose the record immediately. The process can be resolved quicker and much cheaper than 
through the courts.  
 
IMPACT STATEMENT   
This resolution does not affect any other law, statute or rule other than those expressly identified.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 02-04-2017 
 
DIGEST 
Taxation:  Exemption of Fire Equipment from Sales Tax 
Adds Revenue and Taxation Code section 6383 to provide that fire equipment bought by fire 
departments is not subject to a sales tax. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution adds Revenue and Taxation Code section 6383 to provide that fire equipment 
bought by fire departments is not subject to a sales tax.  This resolution should be disapproved 
because state and local governments will lose funding.   
 
Current law provides that local government agencies are subject to sales and use taxes unless 
specifically exempted.  By law, the current state sales tax is allocated between the State General 
Fund, realignment of local public safety services, repayment of Economic Recovery Bonds, 
school and community college funding, local governments for health, welfare, and public safety 
services and programs, and cities and counties.  (Sen. Comm. Governance and Finance Report on 
S.B. No. 120 (Anderson) (Reg. Sess. 2015-2016).)   
 
This resolution does not reimburse local governments for the sales tax loss which would result in 
a loss of revenues of millions of dollars to the state and local governments.  This is especially 
true if a fire department purchases its equipment from a different agency.  For example, if Fire 
District A buys its equipment from City B, although Fire District A will save money, the State, 
county, and City B will lose money because they will not receive the sales tax revenue.  Since 
the sales tax is levied by the State, cities and counties, any exemption for the tax will mean a loss 
in revenues to all of those entities.  Thus, the State, city, and county governments would 
subsidize the purchase of fire equipment.  There is also no reason that fire departments and fire 
equipment should receive such subsidies when other government purchases do not receive these 
same subsidies.   
 
This resolution is similar to S.B. No 1367 (Anderson 2014) and S.B. No. 120 (Anderson and 
Jones 2015) both of which died in committee.     
 
TEXT OF RESOLUTION 

 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Revenue and Taxation Code section 6383 to read as follows: 
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§ 6383   1 
 (a) Gross receipts from the sale in this state of, and the storage, use, or other consumption 2 
in this state of, fire equipment bought by a local fire department shall be exempted from the taxes 3 
imposed by this part. 4 
 (b) For purposes of this section:     5 
 (1) "Local fire department" means any of the following:     6 
 (A) A fire department that is under the jurisdiction of the state, a city, county, or city and 7 
county, a township, special district, or other local government agency.     8 
 (B) A fire company in an unincorporated town organized under Section 14825 of the 9 
Health and Safety Code.     10 
 (C) A fire protection district formed under the Fire Protection District Law of 1987, Part 11 
2.7 (commencing with Section 13800) of Division 12 of the Health and Safety Code.     12 
 (D) A volunteer fire department as described in subdivision (b) of Section 213.7.     13 
 (2) "Fire equipment" includes, but is not limited to:     14 
 (A) Authorized emergency vehicles as defined in Section 165 of the Vehicle Code.     15 
 (B) Equipment and supplies bought by a local fire department and used in connection 16 
with official duties in response to emergency conditions and for the protection of the public's 17 
health, safety, and welfare.    18 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: California is prone to wildfires. That is not news to anyone. What may be news is 
that whenever local fire departments buy fire equipment, they have to pay sales tax on it. That 
makes buying life-saving equipment harder for our fire departments, which makes them less 
equipped to handle wildfires.  
 
The Solution:  By exempting fire equipment, bought by local fire departments, from the sales 
tax, fire equipment will be cheaper and easier for them to buy, and will better enable them to 
handle wildfires.  
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 2758 (1994), AB 1884 (2000), AB 1826 (2002) SB 1126 (2004), AB 1890 (2008), SB 1367 
(2014), SB 120 (2015).  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 02-05-2017 
 
DIGEST 
Government: Fixing Legislative Conflict of Interest 
Amends Government Code section 8920 to refine prohibitions on when a legislator may vote or 
accept something of value. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 11-08-2016, which was withdrawn. 
 
Reasons: 
This resolution amends Government Code section 8920 to refine prohibitions on when a 
legislator may vote or accept something of value.  This resolution should be disapproved because 
it is duplicative of existing law, it is vague and potentially over-broad, and it fails to state a need 
based on factual problems or circumstances. 
 
The resolution would amend Government Code section 8920 in two ways.  First, it would amend 
subdivision (b) related to the acceptance of employment by a legislator that would impair the 
legislator’s independence when casting a vote, to, instead, limit the solicitation or acceptance of 
“anything of value.”  That is duplicative of subdivision (a) which states that, “No Member of the 
Legislature… shall, while serving as such, have any interest, financial or otherwise, direct or 
indirect, or engage in any business or transaction or professional activity, or incur any 
obligation of any nature, which is in substantial conflict with the proper discharge of his [or her] 
duties in the public interest…”  (Emphasis added.)  Subdivision (b) is intentionally linked to 
employment because it is a condition not contemplated in subdivision (a).  Additionally, 
subdivision (a) presents clearer language than the proposed “anything of value that is of such a 
character…,” which is vague and by its nature overly broad.  
 
The resolution also seeks to amend subdivision (b)(5), which currently allows a member to vote 
on an action even if he/she has a personal interest if that interest is disclosed.  The resolution 
would disallow any vote in which the member has an “individualized pecuniary interest.” While 
the statement of reasons casts suspicions on legislators, it provides no data that votes are taken, 
frequently or otherwise, to curry favor or which have resulted in personal enrichment.  As such, 
the resolution does not state a clear need.  There are 40 members of the State Senate and 80 
members of the State Assembly.  Without data, it is unreasonable to presume that legislators are 
voting for their own interests rather than for the benefit of the people of the state.  Moreover, it is 
unlikely that a potentially self-interested vote would have prejudicial outcomes for the state of 
California.  In fact, the opposite is true; if a vote count is so close that a single vote makes a 
difference in the outcome, clearly there are two potentially strong positions that face our elected 
representatives.  A single vote is not, then, evidence of corruption.  It is also important to note 
that the vast majority of bills require a simple majority, even when voting for the state budget.  It 
is highly uncommon for any vote to come down to the intrigues and interests of a single 
potentially interested vote.   
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Finally, the resolution questions the likelihood that a member will recuse him/herself for interest.  
The difference between existing law and the proposed change is that existing law would allow a 
member to vote upon notification of his/her interest, whereas the proposal would not allow the 
member to vote but still requires a member to notify leadership of a potential interest in the issue.  
It is reasonable to presume that a legislator would be less likely to notify leadership of his/her 
interest and therefore lose the ability to vote than, as exists under the current paradigm, preserve 
the right to vote with appropriate notice to the rest of the voting members and the public. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code section 8920, to read as follows: 
 
§ 8920 1 
 (a) No Member of the Legislature, state elective or appointive officer, or judge or justice 2 
shall, while serving as such, have any interest, financial or otherwise, direct or indirect, or 3 
engage in any business or transaction or professional activity, or incur any obligation of any 4 
nature, which is in substantial conflict with the proper discharge of his duties in the public 5 
interest and of his responsibilities as prescribed in the laws of this state. 6 
 (b) No Member of the Legislature shall do any of the following: 7 
 (1) Solicit or Aaccept other employment anything of value which he has reason to believe 8 
will that is of such a character to either impair his independence of judgment as to his official 9 
duties or require him, or induce him, to disclose confidential information acquired by him in the 10 
course of and by reason of his official duties. 11 
 (2) Willfully and knowingly disclose, for pecuniary gain, to any other person, 12 
confidential information acquired by him in the course of and by reason of his official duties or 13 
use any such information for the purpose of pecuniary gain. 14 
 (3) Accept or agree to accept, or be in partnership with any person who accepts or agrees 15 
to accept, any employment, fee, or other thing of monetary value, or portion thereof, in 16 
consideration of his appearing, agreeing to appear, or taking any other action on behalf of 17 
another person before any state board or agency. 18 
This subdivision shall not be construed to prohibit a member who is an attorney at law from 19 
practicing in that capacity before any court or before the Workers’ Compensation Appeals Board 20 
and receiving compensation therefor. This subdivision shall not act to prohibit a member from 21 
acting as an advocate without compensation or making inquiry for information on behalf of a 22 
constituent before a state board or agency, or from engaging in activities on behalf of another 23 
which require purely ministerial acts by the board or agency and which in no way require the 24 
board or agency to exercise any discretion, or from engaging in activities involving a board or 25 
agency which are strictly on his or her own behalf. The prohibition contained in this subdivision 26 
shall not apply to a partnership or firm of which the Member of the Legislature is a member if 27 
the Member of the Legislature does not share directly or indirectly in the fee, less any expenses 28 
attributable to that fee, resulting from the transaction. The prohibition contained in this 29 
subdivision as it read immediately prior to January 1, 1983, shall not apply in connection with 30 
any matter pending before any state board or agency on or before January 2, 1967, if the affected 31 
Member of the Legislature was an attorney of record or representative in the matter prior to 32 
January 2, 1967. The prohibition contained in this subdivision, as amended and operative on 33 
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January 1, 1983, shall not apply to any activity of any Member in connection with a matter 34 
pending before any state board or agency on January 1, 1983, which was not prohibited by this 35 
section prior to that date, if the affected Member of the Legislature was an attorney of record or 36 
representative in the matter prior to January 1, 1983. 37 
 (4) Receive or agree to receive, directly or indirectly, any compensation, reward, or gift 38 
from any source except the State of California for any service, advice, assistance or other matter 39 
related to the legislative process, except fees for speeches or published works on legislative 40 
subjects and except, in connection therewith, reimbursement of expenses for actual expenditures 41 
for travel and reasonable subsistence for which no payment or reimbursement is made by the 42 
State of California. 43 
 (5) Participate, by voting or any other action, on the floor of either house, in committee, 44 
or elsewhere, in the passage or defeat of legislation in which he has an personal individualized 45 
pecuniary interest., except as follows: In those situations,  46 
 (i) If, on the vote for final passage by the house of which he is a member, of the 47 
legislation in which he has a personal interest, he first files a statement (which shall be entered 48 
verbatim on the journal) stating in substance that he has a personal interest in the legislation to be 49 
voted on and, notwithstanding that interest, he is able to cast a fair and objective vote on that 50 
legislation, he may cast his vote without violating any provision of this article. 51 
 (ii) If the member believes that, because of his personal interest, he should abstain from 52 
participating in the vote on the legislation, he shall so advise the presiding officer prior to the 53 
commencement of the vote and shall be excused from voting on the legislation without any entry 54 
on the journal of the fact of his personal interest. In the event a rule of the house requiring that 55 
each member who is present vote aye or nay is invoked, the presiding officer shall order the 56 
member excused from compliance and shall order entered on the journal a simple statement that 57 
the member was excused from voting on the legislation pursuant to law. 58 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  California legislators rarely, if ever, recuse themselves from voting. One may 
wonder why, until one looks at the law governing it. Although the law prohibits legislators from 
taking part in government decisions where they have a “personal interest,” an exception 
swallows the rule: the legislator just needs to say in writing that he or she still believes casting an 
objective vote is possible. Additionally, legislators are prohibited from accepting other 
employment that he or she has reason to believe will impair his or her judgment, but not from 
taking money or anything else of value that is of such a character.  
 
The Solution:  This resolution removes the ability for a legislator to get around recusal 
requirements by claiming he or she can still cast a fair and objective vote. It also ends the 
vagueness of “personal interest” and changes it to “individualized pecuniary interest.” It also 
prohibits a legislator from soliciting or accepting anything of value that is of such a character to 
impair his or her judgment.  
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IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 02-06-2017 
 
DIGEST 
Judicial Districts: Deletion of Obsolete References 
Amends Code of Civil Procedure section 38 to delete obsolete references to municipal courts. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 11-05-2014, which was approved in principle. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 38 to delete obsolete references to 
municipal courts.  This resolution should be approved in principle because it removes references 
to municipal courts and municipal court districts, neither of which exists in California.  
 
In 1998, California voters passed Proposition 220 (June 1998 Primary Election), which amended 
the California Constitution and made additional conforming changes that permitted the judges of 
superior and municipal courts in a county to consolidate if a majority of the judges voted to 
consolidate.  By 2002, the courts in all 58 counties were consolidated and California voters 
approved Proposition 48 (Nov. 2002 Gen. Election) amending the California Constitution to 
delete references to the municipal courts as obsolete due to consolidation. 
 
This resolution deletes obsolete references to the municipal courts and municipal court districts 
that remain in Code of Civil Procedure section 38.  The deletion is consistent with the structure 
of the California judicial branch as determined by California voters who eliminated municipal 
courts in California. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 38 to read as follows: 
 
§ 38 1 
 Unless the provision or context otherwise requires, a reference in a statute to a judicial 2 
district means: 3 
 (a) As it relates to a court of appeal, the court of appeal district.  4 
 (b) As it relates to a superior court, the county.  5 
 (c) As it relates to a municipal court, the municipal court district. 6 
 (d) As it relates to a county in which there is no municipal court, the county.  7 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
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STATEMENT OF REASONS 
 
The Problem:  Currently, Code of Civil Procedure section 38, in its provisions regarding Judicial 
Districts, refers to municipal court, when there are no longer such courts, such that subdivisions 
(c) and (d) thereof are surplusage.  
 
The Solution:  This resolution would eliminate the subdivisions of section 38 that refer to 
municipal court. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, Esq. P.O. Box 1826 
Carlsbad, CA 92018; (760) 434-6787 
 
RESPONSIBLE FLOOR DELEGATE: K. Martin White, Esq. 
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RESOLUTION 02-07-2017 
 
DIGEST 
Appellate Division: Deletion of Redundant Reference 
Amends Code of Civil Procedure section 77 to delete a redundant reference to city and county. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 77 to delete a redundant reference to 
city and county.  This resolution should be approved in principle because Code of Civil 
Procedure section 17 subdivision (b)(2) already provides that the term “‘County’ includes ‘City 
and County,’” making the same reference in section 77 redundant.  
 
Code of Civil Procedure section 77 establishes appellate divisions of the superior courts.  Its 
opening subdivision (a) currently provides, in pertinent part, “In every county and city and 
county, there is an appellate division of the superior court consisting of three judges or, when the 
Chief Justice finds it necessary, four judges.” 
 
There are 58 counties in California.  Out of those counties, the one anomaly is San Francisco, 
which is, at the same time, a city and county.  Code of Civil Procedure section 17 subdivision 
(b)(2)’s definition of county accounts for the fact that San Francisco is both a city and county by 
providing that the definition of county includes a city and county. 
 
This resolution deletes the redundant language “city and county” in subdivision (a) of Code of 
Civil Procedure section 77, making the code more streamlined and less open to interpretation or 
misunderstanding. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 77 to read as follows: 
 
§ 77 1 
 (a) In every county and city and county, there is an appellate division of the superior 2 
court consisting of three judges or, when the Chief Justice finds it necessary, four judges.  3 
 The Chief Justice shall assign judges to the appellate division for specified terms 4 
pursuant to rules, not inconsistent with statute, adopted by the Judicial Council to promote the 5 
independence and quality of each appellate division. Each judge assigned to the appellate 6 
division of a superior court shall be a judge of that court, a judge of the superior court of another 7 
county, or a judge retired from the superior court or a court of higher jurisdiction in this state.  8 
 The Chief Justice shall designate one of the judges of each appellate division as the 9 
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presiding judge of the division.  10 
 (b) In each appellate division, no more than three judges shall participate in a hearing or 11 
decision. The presiding judge of the division shall designate the three judges who shall 12 
participate.  13 
 (c) In addition to their other duties, the judges designated as members of the appellate 14 
division of the superior court shall serve for the period specified in the order of designation. 15 
Whenever a judge is designated to serve in the appellate division of the superior court of a 16 
county other than the county in which that judge was elected or appointed as a superior court 17 
judge, or if the judge is retired, in a county other than the county in which the judge resides, the 18 
judge shall receive expenses for travel, board, and lodging. If the judge is out of the judge's 19 
county overnight or longer, by reason of the designation, that judge shall be paid a per diem 20 
allowance in lieu of expenses for board and lodging in the same amounts as are payable for those 21 
purposes to justices of the Supreme Court under the rules of the Department of General Services. 22 
In addition, a retired judge shall receive for the time so served, amounts equal to that which the 23 
judge would have received if the judge had been assigned to the superior court of the county.  24 
 (d) The concurrence of two judges of the appellate division of the superior court shall be 25 
necessary to render the decision in every case in, and to transact any other business except 26 
business that may be done at chambers by the presiding judge of, the division. A judgment of the 27 
appellate division in an appeal shall contain a brief statement of the reasons for the judgment. A 28 
judgment stating only “affirmed” or “reversed” is insufficient. The presiding judge shall convene 29 
the appellate division when necessary. The presiding judge shall also supervise its business and 30 
transact any business that may be done at chambers.  31 
 (e) The appellate division of the superior court has jurisdiction on appeal in all cases in 32 
which an appeal may be taken to the superior court or the appellate division of the superior court 33 
as provided by law, except where the appeal is a retrial in the superior court.  34 
 (f) The powers of each appellate division shall be the same as are now or may hereafter 35 
be provided by law or rule of the Judicial Council relating to appeals to the appellate division of 36 
the superior courts.  37 
 (g) The Judicial Council shall promulgate rules, not inconsistent with law, to promote the 38 
independence of, and govern the practice and procedure and the disposition of the business of, 39 
the appellate division.  40 
 (h) Notwithstanding subdivisions (b) and (d), appeals from convictions of traffic 41 
infractions may be heard and decided by one judge of the appellate division of the superior court.  42 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem:  Currently, Code of Civil Procedure section 77 in its description of the location of 
Superior Court Appellate Divisions, refers to “every county and city and county.”   Civil Code 
section 17 already provides in subdivision (b)(2), “‘County’ includes ‘city and county.”   
 
The Solution: This resolution would eliminate the portion of section 77 that refers to “city and 
county,” leaving only “county.” 
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IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, Esq. P.O. Box 1826 
Carlsbad, CA 92018; (760) 434-6787 
 
RESPONSIBLE FLOOR DELEGATE: K. Martin White, Esq. 
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RESOLUTION 02-08-2017 
 
DIGEST 
Rules of Court: Evidentiary Objections in Law and Motion 
Adds California Rules of Court, rule 3.1307 to provide requirements for evidentiary objections in 
law and motion. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds California Rules of Court, rule 3.1307 to provide requirements for 
evidentiary objections in law and motion.  This resolution should be approved in principle 
because it conforms current practice for evidentiary objections in summary judgment motions to 
other motions where evidentiary issues may be of consequence.  
 
Current summary judgment motion practice requires parties submit any written evidentiary 
objections with the objecting party’s opposition or reply or to ensure a court reporter is present to 
report the oral proceedings if the party chooses to make oral evidentiary objections.  However, 
the procedure is unclear in relation to evidentiary objections on other motions which may require 
evidentiary decisions by the court.  Most reputable counsel already apply the evidentiary 
objection scheme in summary judgment motions to other motions and on that basis alone, this 
resolution makes sense and should be approved in principle.  Unscrupulous counsel may attempt 
to take advantage of the lack of proscribed rules and sandbag opposing counsel by raising oral 
evidentiary objections when there is no court reporter present to report the proceedings.  
Elimination of that practice would occur with the adoption of this proposed rule, which is an 
additional ground for approval in principle. 
  
Adopting this resolution also aids in appellate review.  The resolution provides a clear practice 
for written and oral evidentiary objections that ensures an adequate record for review of all 
motions where such objections are made and ruled on by the trial court.  This allows the 
reviewing court a clean record upon which to assess the evidentiary rulings.  It avoids the 
prospect of the appellate court remanding simply for clarification on evidentiary rulings. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that the Judicial 
Council add California Rules of Court, rule 3.1307 to read as follows: 
 
Rule 3.1307 1 
 (a) A party desiring to make objections to evidence in the papers on a motion must either:  2 
 (1) Submit objections in writing as provided in subsection (b) or;  3 
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 (2) Make arrangement for a court reporter to be present at the hearing.  Evidentiary 4 
objections not made in writing as provided by this Rule or at the hearing shall be deemed 5 
waived. 6 
 (b) Unless otherwise excused by the court on a showing for good cause, all written 7 
objections to evidence in support of or in opposition to a motion must be served and filed at the 8 
same time of the objecting party’s opposition or reply papers are served and filed.  The written 9 
objections must be in the format provided by Rule 3.1354(b). 10 
 (c) In granting or denying a motion, the court need rule only on those objections to 11 
evidence that it deems material to its disposition of the motion. Objections to evidence that are 12 
not ruled on for purposes of the motion shall be preserved for appellate review. 13 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 

 
STATEMENT OF REASONS 
 
The Problem:  Although there are specific rules on how to make and rule upon evidentiary 
objections in motions for summary judgment and anti-SLAPP motion, the law is silent as to all 
other motions.  There needs to be some sort of mechanism in place to give some structure to the 
attorneys on how to make those objections and guidance for the court on when it needs to rule on 
those objections, as set forth in the Los Angeles Lawyer article Evidently Objectionable (Vivian 
F. Wang, September 2015). 
 
The Solution:  This resolution creates a rule that addresses how and when evidentiary objections 
can be made and when judges have to rule on those objections.  This resolution mirrors the rules 
concerning evidentiary objections in motions for summary judgment as set forth in Code of Civil 
Procedure section 437c and California Rules of Court, rule 3.1352, et. seq.   
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield Bustarde, 
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
 
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq. 
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RESOLUTION 02-09-2017 
 
DIGEST 
Unlawful Detainer: Summary Judgment Procedures 
Amends California Rules of Court, rule 3.1351, to clarify procedures on summary judgment or 
summary adjudication in unlawful detainer proceedings. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Related to Resolution 04-01-2016, which was approved in principle. 
 
Reasons: 
This resolution amends California Rules of Court, rule 3.1351, to clarify procedures on summary 
judgment or summary adjudication in unlawful detainer proceedings.  This resolution should be 
approved in principle because it recommends conforming changes consistent with Resolution 04-
01-2016, which was approved in principle.  
 
Current summary judgment motion practice in unlawful detainer proceedings is governed by 
Code of Civil Procedure sections 1010.6 or 1013 and 1170.7, along with California Rules of 
Court, rule 3.1351.  Current procedure requires a minimum of five days of notice for the motion. 
(Code Civ. Proc., § 1170.7.)  Under California Rules of Court, rule 3.1351, opposition and reply 
may be made orally at the hearing, or written opposition may be submitted if filed and served 
one court day before the hearing.  
 
In 2016, the Conference voted to approve in principle Resolution 04-01-2016, which would 
expand the notice for summary judgment motions in unlawful detainers to 16 calendar days, 
require written opposition filed seven days before the hearing and written reply filed the day 
before the hearing.  At present Resolution 04-01-2016 has not yet been introduced as pending 
legislation nor has it been enacted.  If Resolution 04-01-2016 were passed into law, conforming 
changes to California Rules of Court, rule 3.1351 would be required and this resolution addresses 
those needed conforming changes.  Accordingly, this resolution should be approved in principle 
and placed with the CCBA legislative advocate for coordination with Resolution 04-01-2016.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that the Judicial 
Council amend California Rules of Court, rule 3.1351, to read as follows: 
 
Rule 3.1351 1 
Motions for summary judgment in a summary proceeding involving possession of real property 2 
 (a) Notice 3 
In an unlawful detainer action or other action brought under chapter 4 of title 3 of part 3 of the 4 
Code of Civil Procedure (commencing with section 1159), notice of a motion for summary 5 
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judgment must be given in compliance with Code of Civil Procedure sections 1010.6 or 1013 6 
and 1170.7. 7 
 (b) Notice to Parties 8 
The Notice of Motion for Summary Judgment or Summary Adjudication must include the 9 
following in 14 point font as the first section: 10 

NOTICE! This Motion for Summary Judgment or Summary Adjudication 11 
may determine your case without a trial. The court may decide against you 12 
without your being heard unless you file a written Opposition to this 13 
Motion at least 7 calendar days before the hearing. A letter or phone call 14 
will not protect you. Your written Opposition must be in proper legal form 15 
if you want the court to hear your case. There may be a court form that 16 
you can use for your Opposition. You can find these court forms and more 17 
information at the California Courts Online Self-Help Center 18 
(www.courtinfo.ca.gov/selfhelp), your county law library, or the 19 
courthouse nearest you. 20 
If you do not file your Opposition on time, you may lose the case, and you 21 
may be evicted from your domicile and your wages, money, and property 22 
may be taken without further warning from the court.  23 
You may want to call an attorney right away. If you do not know an 24 
attorney, you may want to call an attorney referral service. If you cannot 25 
afford an attorney, you may be eligible for free legal services from a 26 
nonprofit legal services program. You can locate these nonprofit groups at 27 
the California Legal Services Web site (www.lawhelpcalifornia.org), the 28 
California Courts Online Self-Help Center 29 
(www.courtinfo.ca.gov/selfhelp), or by contacting your local court or 30 
county bar association.  31 

 (bc) Opposition and Rreply at hearing 32 
Any opposition to the motion must be in writing and filed at least 7 calendar days before the 33 
hearing date. and Any reply to an opposition must be in writing and filed at least 1 court day 34 
before the hearing date. may be made orally at the time of hearing or in writing as set forth in  35 
 (c). Written opposition in advance of hearing  36 
If a party seeks to have a written opposition considered in advance of the hearing, the written 37 
opposition must be filed and served on or before the court day before the hearing Failure to 38 
comply with this requirement to file a written opposition may constitute a sufficient ground, in 39 
the court's discretion, for granting the motion for summary judgment or adjudication. 40 
 (d) Service of Opposition and Reply to Opposition on Other Parties  41 
Service of the Opposition and Reply to Opposition must be by personal delivery, facsimile 42 
transmission, express mail, or other means consistent with Code of Civil Procedure sections 43 
1010, 1011, 1012, and 1013, and reasonably calculated to ensure delivery to the other party or 44 
parties no later than the close of business on the court day before the hearing of the next business 45 
day after the time the opposing papers or reply papers, as applicable, are filed. The court, in its 46 
discretion, may consider written opposition filed later. 47 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Bar Association of Northern San Diego County. 
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STATEMENT OF REASONS    
 
The Problem: Resolution 04-01-2016, passed by the conference last year, modified the dates for 
motions for summary judgment or adjudication in unlawful detainer actions.  However, there is a 
rule of court that contains the old language.   
 
The Solution: This would update the Rule of Court to be consistent with the revised Code of 
Civil Procedure §1170.7 (if passed by the legislature).  The proposed changes include a new 
notice requirement for the notice of motion to warn the party against whom the motion is 
directed of the serious nature of the motion. The new time for filing and serving the motion for 
summary judgment and filing the opposition will allow the opposing party to consult and retain 
legal counsel. 
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Wayne Templin, 144 E. Washington Ave., 
Escondido, CA  92025; (760) 743-0222.  
 
RESPONSIBLE FLOOR DELEGATE:  Mary V.J. Cataldo, Procopio, Cory, Hargreaves & 
Savitch, LLP, 12544 High Bluff Drive, Ste. 300, San Diego, CA  92130; (760) 444-1773.  
 



 

02-10-2017 Page 1 of 2 
 

RESOLUTION 02-10-2017 
 
DIGEST 
Judges: Judicial Disclosure and Ruling on Disqualification Motion 
Adds Code of Civil Procedure section 170.10 to require judges to disclose personal connections 
and prohibit a challenged judge from ruling on disqualification. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Code of Civil Procedure section 170.10 to require judges to disclose 
personal connections and prohibit a challenged judge from ruling on disqualification.  This 
resolution should be disapproved because it is vague and there is no evidence that there is a 
problem in need of a remedy. 
 
The resolution would require a judge to disclose any personal connections between him/herself 
and any of the parties and their counsel, and further, would bar the judge from ruling on a motion 
for his/her disqualification.  First, the resolution is vague.  There is no definition provided for 
what “any personal connection” might mean.  If the language is intended to be interpreted 
broadly, in small and more rural counties, a judge might likely be expected to disclose that 
his/her children are in the same school as the children of counsel, or that the judge and one of the 
parties shops at the same grocer.  This leads to unreasonable burdens on the judges and, by 
extension the courts, for very little information that is of value. 
 
The proposed resolution is also unnecessary.  If the resolution seeks to protect one of the parties 
from being prejudiced by “any personal connection” between the judge and the other party, Code 
of Civil Procedure section 170.1 sets out nine distinct circumstances when a judge must recuse 
him/herself from hearing a case, including when it serves the interests of justice.  If a judge is 
recused by one of the parties upon a showing of interest in violation of Code of Civil Procedure 
section 170.1, section 170.3, subdivision (c)(5) states, “A judge who refuses to recuse himself 
shall not pass upon his or her own disqualification or upon the sufficiency in law, fact, or 
otherwise, of the statement of disqualification filed by a part.”  As such, the addition of proposed 
section 170.10, subdivision (b) could be viewed as duplicative of existing law.   
 
Finally, the resolution’s statement of reasons fails to describe any need that would justify 
additional statutory regulation in this area.  There does not appear to be any widespread problem 
with judicial officers not being excused when appropriate, or serving with prejudice.  In the 
absence of such data, it would be a burden, especially on the judicial officers serving in the 
majority of small courts in California, to require a judge to express “any personal connection” to 
one of the parties or counsel in the action before that judge in light of the likelihood that, in 
smaller courts, judges have a personal connection with all or many attorneys who have regular 
law practices in their communities. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Code of Civil Procedure section 170.10 to read as follows: 
 
§ 170.10 1 
 (a)  Upon assignment of a case for trial, the trial judge shall disclose any personal 2 
connections between the judge and any of the parties and their attorneys. 3 
 (b)  The trial judge assigned shall not rule on any motion to disqualify that judge.   4 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem: Current law does not require a judge to disclose any personal connections between 
the judge and any of the parties or their attorneys.  Personal connections between the judge and 
one of more of the parties or their attorneys may reveal a basis for disqualification or reason why 
a party may want to file a preemptory challenge. 
 
Current law allows the challenged judge to rule on the motion to disqualify that judge.  Having 
another judge rule on the motion for disqualification provides a more neutral decision maker for 
this decision.   
 
The Solution:  This resolution requires a trial judge to disclose personal connections with parties 
and lawyers and prohibiting a challenged judge from ruling on disqualification. 
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION: 
None known. 
 
AUTHOR AND PERMANENT CONTACT: Carla DiMare, Esq., P.O. Box 1668, Rancho 
Santa Fe, California 92067, (858) 775-0707 
 
RESPONSIBLE FLOOR DELEGATE: David R. Moore, Moore & Skiljan, 7700 El Camino 
Real, Ste. 207, Carlsbad, CA 92009; 760-944-7700 x1 
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RESOLUTION 02-11-2017  
 
DIGEST 
Rules of Court:  Citation to Appellate Opinions 
Amends California Rules of Court, rule 8.1105, and deletes rules 8.1110, 8.1115, 8.1120, and 
8.1125, to publish all Courts of Appeal opinions and eliminate Appellate Division publication. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 09-01-2005, which was approved as amended, Resolution 09-02-2005, 
which was withdrawn, Resolution 01-03-2015, which was disapproved, and Resolution 11-02-
2016, which was approved in principle. 
 
Reasons: 
This resolution amends California Rules of Court, rule 8.1105, and deletes rules 8.1110, 8.1115, 
8.1120, and 8.1125, to publish all Courts of Appeal opinions and eliminate Appellate Division 
publication.  This resolution should be disapproved because it eliminates the existence of legal 
decisions that can only occur in appellate divisions, dilutes the value of the appellate process, 
and will place an unnecessary additional burden on the courts.   
 
Under current law, unpublished California appellate decisions can only be cited to or relied on 
for very limited reasons.  While this can be frustrating, the alternative proposed by this resolution 
will cause more problems than it solves.  By entirely eliminating opinions from appellate 
divisions, this resolution effectually eliminates areas of law that can only be adjudicated in 
appellate divisions, e.g. traffic infractions and unlawful detainers.  Although these are niche 
areas of the law, if none of their appellate division decisions can be cited in subsequent cases, 
then parties and the courts will have to make ad hoc arguments and decisions based solely on 
statutory language.  This will create legal uncertainty and result in inconsistent judicial rulings. 
 
Additionally, if all appellate opinions must be published, the value of those opinions will be 
diluted.  Every case has unique facts, and often decisions turn on the specific facts of a case.  If 
every appellate opinion could be cited as law, parties and the courts would be burdened with 
detailing and distinguishing minor factual differences between prior cases, rather than evaluating 
the substantive law as it applies to the pending case.  Likewise, with the proposed changes, 
appellate courts would have to unnecessarily spend time drafting detailed opinions on cases that 
do not impact any substantive law. 
 
Finally, this resolution would prohibit the de-publication of appellate opinions, even if 
California’s Supreme Court subsequently determined that an opinion was erroneous.  This would 
create greater confusion in the law, especially for parties in pro per, because appellate opinions 
would remain published, and on their face appear to be good law, even after being overturned by 
the Supreme Court. 
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TEXT OF RESOLUTION  
 
RESOLVED that the Conference of California Bar Associations recommends that the Judicial 
Council amend California Rules of Court, rule 8.1105, and delete rules 8.1110, 8.1115, 8.1120, 
and 8.1125 to read as follows: 
 
Rule 8.1105 1 
 (a) Supreme Court  All opinions of the Supreme Court are published in the Official 2 
Reports. 3 
 (b) Courts of Appeal and appellate divisions  Except as provided in (e), an All opinions 4 
of a Court of Appeal or a superior court appellate division is are published in the Official Reports 5 
if a majority of the rendering court certifies the opinion for publication before the decision is 6 
final in that court.  7 
 (c) Appellate Divisions of Superior Courts Opinions of superior court appellate divisions 8 
are not to be published in the Official Reports.Standards for certification  An opinion of a 9 
Court of Appeal or a superior court appellate division--whether it affirms or reverses a trial court 10 
order or judgment--should be certified for publication in the Official Reports if the opinion: 11 
 (1)  Establishes a new rule of law; 12 
 (2)  Applies an existing rule of law to a set of facts significantly different from those 13 
stated in published opinions; 14 
 (3)  Modifies, explains, or criticizes with reasons given, an existing rule of law; 15 
 (4)  Advances a new interpretation, clarification, criticism, or construction of a provision 16 
of a constitution, statute, ordinance, or court rule; 17 
 (5)  Addresses or creates an apparent conflict in the law; 18 
 (6)  Involves a legal issue of continuing public interest; 19 
 (7)  Makes a significant contribution to legal literature by reviewing either the 20 
development of a common law rule or the legislative or judicial history of a provision of a 21 
constitution, statute, or other written law; 22 
 (8)  Invokes a previously overlooked rule of law, or reaffirms a principle of law not 23 
applied in a recently reported decision; or 24 
 (9)  Is accompanied by a separate opinion concurring or dissenting on a legal issue, and 25 
publication of the majority and separate opinions would make a significant contribution to the 26 
development of the law.  27 
 (d) Factors not to be considered  Factors such as the workload of the court, or the 28 
potential embarrassment of a litigant, lawyer, judge, or other person should not affect the 29 
determination of whether to publish an opinion.  30 
 (e) Changes in publication status  31 
 (1)  Unless otherwise ordered under (2): 32 
 (A)  An opinion is no longer considered published if the rendering court grants rehearing. 33 
 (B)  Grant of review by the Supreme Court of a decision by the Court of Appeal does not 34 
affect the appellate court's certification of the opinion for full or partial publication under rule 35 
8.1105(b) or rule 8.1110, but any such Court of Appeal opinion, whether officially published in 36 
hard copy or electronically must be accompanied by a prominent notation advising that review 37 
by the Supreme Court has been granted. 38 
 (2)  The Supreme Court may order that an opinion certified for publication is not to be 39 
published or that an opinion not certified is to be published. The Supreme Court may also order 40 
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depublication of part of an opinion, at any time after granting review.  41 
 (f) Editing  42 
 (1)  Computer versions of all opinions of the Supreme Court and Courts of Appeal must 43 
be provided to the Reporter of Decisions on the day of filing. Opinions of superior court 44 
appellate divisions certified for publication must be provided as prescribed in rule 8.887. 45 
 (2)  The Reporter of Decisions must edit opinions for publication as directed by the 46 
Supreme Court. The Reporter of Decisions must submit edited opinions to the courts for 47 
examination, correction, and approval before finalization for the Official Reports.  48 
 49 
Rule 8.1110 50 
 (a) Order for partial publication  A majority of the rendering court may certify for 51 
publication any part of an opinion meeting a standard for publication under rule 8.1105.  52 
 (b) Opinion contents  The published part of the opinion must specify the part or parts not 53 
certified for publication. All material, factual and legal, including the disposition, that aids in the 54 
application or interpretation of the published part must be published. 55 
 (c) Construction  For purposes of rules 8.1105, 8.1115, and 8.1120, the published part of 56 
the opinion is treated as a published opinion and the unpublished part as an unpublished opinion.  57 
 58 
Rule 8.1115 59 
 (a) Unpublished opinion  Except as provided in (b), an opinion of a California Court of 60 
Appeal or superior court appellate division that is not certified for publication or ordered 61 
published must not be cited or relied on by a court or a party in any other action. 62 
 (b) Exceptions  An unpublished opinion may be cited or relied on: 63 
 (1)  When the opinion is relevant under the doctrines of law of the case, res judicata, or 64 
collateral estoppel; or 65 
 (2)  When the opinion is relevant to a criminal or disciplinary action because it states 66 
reasons for a decision affecting the same defendant or respondent in another such action.  67 
 (c)  Citation procedure On request of the court or a party, a copy of an opinion citable 68 
under (b) must be promptly furnished to the court or the requesting party.  69 
 (d) When a published opinion may be cited  A published California opinion may be cited 70 
or relied on as soon as it is certified for publication or ordered published. 71 
 (e) When review of published opinion has been granted  72 
 (1) While review is pending Pending review and filing of the Supreme Court's opinion, 73 
unless otherwise ordered by the Supreme Court under (3), a published opinion of a Court of 74 
Appeal in the matter has no binding or precedential effect, and may be cited for potentially 75 
persuasive value only. Any citation to the Court of Appeal opinion must also note the grant of 76 
review and any subsequent action by the Supreme Court. 77 
 (2) After decision on review After decision on review by the Supreme Court, unless 78 
otherwise ordered by the Supreme Court under (3), a published opinion of a Court of Appeal in 79 
the matter, and any published opinion of a Court of Appeal in a matter in which the Supreme 80 
Court has ordered review and deferred action pending the decision, is citable and has binding or 81 
precedential effect, except to the extent it is inconsistent with the decision of the Supreme Court 82 
or is disapproved by that court. 83 
 (3) Supreme Court order At any time after granting review or after decision on review, 84 
the Supreme Court may order that all or part of an opinion covered by (1) or (2) is not citable or 85 
has a binding or precedential effect different from that specified in (1) or (2).  86 
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 87 
Rule 8.1120  88 
 (a) Request  89 
 (1)  Any person may request that an unpublished opinion be ordered published. 90 
 (2)  The request must be made by a letter to the court that rendered the opinion, concisely 91 
stating the person's interest and the reason why the opinion meets a standard for publication. 92 
 (3)  The request must be delivered to the rendering court within 20 days after the opinion 93 
is filed. 94 
 (4)  The request must be served on all parties. 95 
 (b) Action by rendering court  96 
 (1)  If the rendering court does not or cannot grant the request before the decision is final 97 
in that court, it must forward the request to the Supreme Court with a copy of its opinion, its 98 
recommendation for disposition, and a brief statement of its reasons. The rendering court must 99 
forward these materials within 15 days after the decision is final in that court. 100 
 (2)  The rendering court must also send a copy of its recommendation and reasons to all 101 
parties and any person who requested publication. 102 
 (c) Action by Supreme Court  The Supreme Court may order the opinion published or 103 
deny the request. The court must send notice of its action to the rendering court, all parties, and 104 
any person who requested publication. 105 
 (d) Effect of Supreme Court order to publish  A Supreme Court order to publish is not an 106 
expression of the court's opinion of the correctness of the result of the decision or of any law 107 
stated in the opinion. 108 
 109 
Rule 8.1125 110 
 (a) Request  111 
 (1)  Any person may request the Supreme Court to order that an opinion certified for 112 
publication not be published. 113 
 (2)  The request must not be made as part of a petition for review, but by a separate letter 114 
to the Supreme Court not exceeding 10 pages. 115 
 (3)  The request must concisely state the person's interest and the reason why the opinion 116 
should not be published. 117 
 (4)  The request must be delivered to the Supreme Court within 30 days after the decision 118 
is final in the Court of Appeal. 119 
 (5)  The request must be served on the rendering court and all parties. 120 
 (b) Response  121 
 (1)  Within 10 days after the Supreme Court receives a request under (a), the rendering 122 
court or any person may submit a response supporting or opposing the request. A response 123 
submitted by anyone other than the rendering court must state the person's interest. 124 
 (2)  A response must not exceed 10 pages and must be served on the rendering court, all 125 
parties, and any person who requested depublication. 126 
 (c) Action by Supreme Court  127 
 (1)  The Supreme Court may order the opinion depublished or deny the request. It must 128 
send notice of its action to the rendering court, all parties, and any person who requested 129 
depublication. 130 
 (2)  The Supreme Court may order an opinion depublished on its own motion, notifying 131 
the rendering court of its action. 132 
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 (d) Effect of Supreme Court order to depublish  A Supreme Court order to depublish is 133 
not an expression of the court's opinion of the correctness of the result of the decision or of any 134 
law stated in the opinion. 135 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENTS: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem: California’s Courts of Appeal issue published and unpublished opinions.  But most 
opinions issued by the courts are unpublished, and some are certified for only partial publication. 
Many clients and their lawyers believe the courts spend less time drafting unpublished opinions, 
and they regard unpublished opinions as inferior to published opinions. The perception, shared 
by many, is that there are two tiers of opinions: the thoroughly researched and well-articulated 
published opinions, and all the rest, which remain unpublished. Whether or not the perception is 
accurate, the reality is this situation does a disservice to clients and their lawyers.  All litigants 
are entitled to, and should have confidence they are receiving, a thoroughly thought out, high-
quality opinion worthy of publication. 
 
The Solution: California Rules of Court, rule 8.1105 et seq., lays out the rules regarding 
published and unpublished Court of Appeal opinions. This resolution amends rule 8.1105, and 
eliminates rules 8.1110, 8.1115, 8.1120, and 8.1125 to provide that all California Court of 
Appeal (and no superior court appellate division) opinions are to be published in the Official 
Reports.  This resolution would help restore confidence that quality opinions are issued in each 
and every Court of Appeal case, as each case will be published, and each case may be relied on 
as precedent.  This resolution would also rid the Courts of the need to assess whether to publish 
an opinion, or part of an opinion, or to respond to counsel’s request to publish or depublish an 
opinion.  In addition, this resolution would enhance access by all interested parties access to all 
Court of Appeal opinions, instead of as now, where some parties (e.g., pro pers) may have only 
limited access to unpublished opinions.     
 
IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Matthew A. Mallet, Law Offices of Kirk B. 
Freeman, 256 Sutter St., Sixth Floor, San Francisco, CA 94108; (415) 398-1082. 
 
RESPONSIBLE FLOOR DELEGATE: Matthew A. Mallet 
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COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
Resolution 02-11-2017 amends California Rules of Court to require that all opinions issued by 
the Courts of Appeal be published, and eliminates Appellate Division publication.  This 
resolution should be opposed because in attempting to address one problem it creates another. 

The reason for the resolution is that “many clients and their lawyers believe the courts spend less 
time drafting unpublished opinions, and they regard unpublished opinions as inferior to 
published opinions. The perception, shared by many, is that there are two tiers of opinions: the 
thoroughly researched and well-articulated published opinions, and all the rest, which remain 
unpublished.” 

Requiring all opinions to be published is not the right solution.  Instead, this resolution will 
dramatically increase the number of cases that judges and attorneys will need to know and 
research, increasing costs of litigation for all parties, including district attorneys and public 
defenders.  In addition, there may be some cases where the fact patterns don’t lend themselves to 
use for precedent.  

Unpublished cases, while not citable, are available to the public.  Appellate and Supreme Court 
Justices are aware of this and should (if they do not already) take care to write well thought-out 
opinions.  Because unpublished opinions are already public, it is unclear how requiring all 
opinions to be published directly addresses the problem of the quality of written opinions, 
especially because no argument has been presented that the published opinions are inadequate.  
Further, no argument has been made that conferring precedential or persuasive value on the 
many thousands of cases not certified for official report publication would add value to the 
development of the law.  On the other hand, requiring counsel to search for and review all 
appellate cases, should they all be published, would place undue time and cost burdens on 
litigants, their counsel, and the courts.  In short, this resolution will increase workload and 
increase costs, without directly addressing the problem it purports to solve.  

 

SAN DIEGO COUNTY BAR ASSOCIATION 

The SDCBA Delegation urges Disapproval of Resolution 02-11-2017 because it will make 
official reports unwieldy and because it eliminates a critical class of published opinions in the 
form of Superior Court Appellate Division decisions on areas of law that will rarely if ever be 
transferred to a Court of Appeal. 
 
The SDCBA Delegation has approved in principle past efforts to allow citation to unpublished 
appellate court decisions as persuasive authority especially since there may be an unpublished 
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decision closer on all fours than treatises or other secondary authority that may be cited as 
persuasive authority. This Resolution, however, goes too far. According to the 2016 Court 
Statistics Report, our Courts of Appeal disposed of 9583 cases by written opinion in Fiscal Year 
2015 and 9780 in Fiscal Year 2014 (p. 34) with 9% of the Fiscal Year 2015 opinions published 
(p. 27). Requiring publication of an additional 91% of close to 10,000 opinions per year will 
have undetermined cost consequences on already expensive legal research sources. 
 
However, the larger problem with this Resolution is its elimination of Superior Court Appellate 
Division opinions from publication. Certain areas of the law like traffic infractions and unlawful 
detainer proceedings are exclusively or almost always addressed by the Appellate Divisions of 
the Superior Courts. The small number of published Appellate Division opinions often represent 
the only case law interpreting pertinent statutes and regulations that are of import to these areas 
of the law. This Resolution would eliminate that critical class of opinions that may now be cited 
by parties. 
 



 

02-12-2017 Page 1 of 5 
 

RESOLUTION 02-12-2017 
 
DIGEST 
Local Government: Prohibition on Acquisition of Federal Surplus Property 
Amends Government Code section 54141 and adds sections 54145 and 54956.97 to prohibit a 
local agency from receiving federal surplus military equipment without an affirmative vote of the 
legislative body of the local agency. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 07-07-2015, which was approved in principle.  
 
Reasons: 
This resolution amends Government Code section 54141 and adds sections 54145 and 54956.97 
to prohibit a local agency from receiving federal surplus military equipment without an 
affirmative vote of the legislative body of the local agency.  This resolution should be 
disapproved because there is no evidence that local agencies are buying military surplus 
equipment for improper purposes, it is over broad, and unnecessarily adds another layer of 
bureaucracy. 
 
Current law allows local agencies to acquire certain surplus military and other federal property 
and equipment without requiring public hearings as is the case for the acquisition of non-federal 
or military equipment such agencies purchase on a regular basis to do their jobs.  There is no 
evidence that law enforcement agencies are abusing the right to obtain such equipment or that 
once they receive the equipment the agencies use it in a way that harms the public.   
 
This resolution is also overbroad.  Although the proponent may be thinking of military tankers, 
the resolution also include basic weapons and ammunition that police departments use on a daily 
basis that must be approved by the local legislative body.  There is no reason to subject such 
purchases to legislative approval because the law does not require similar purchases to be 
approved by the legislative body if they are not bought from the federal government, but from a 
private company.  Buying such equipment from the federal government or the military might be 
the least expensive option or have the highest quality.   
 
This resolution is similar to Assembly Bill No. 36 (Campos) (Reg. Sess. 2014) which Governor 
Brown vetoed.  It is also similar to Senate Bill No. 242 (Monning) which added section 38004.5 
to the Education Code and was enacted into law effective January 1, 2016.  Education Code 
section 39004.5 requires a school district’s police department to obtain approval from its 
governing board prior to receiving federal surplus military equipment. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code section 54141 and to add sections 54145 and 54956.97 to 
read as follows: 
 
§ 54141 1 
 As used in this article:  2 
 (a) “Local agency” means county, city, whether general law or chartered, city and 3 
county, town, school district, municipal corporation, or public district, political subdivision, or 4 
any board, commission, or agency thereof, or other local public agency. 5 
 (b) “United States” includes any department, board, or agency thereof. 6 
 (c) “State” includes any department or agency thereof. 7 
 (d) “Legislative body” means a legislative body as defined in Section 54952. 8 
 (e) (1) “Surplus military equipment” means equipment made available to a local agency 9 
pursuant to Section 2576a of Title 10 of the United States Code. 10 
 (2) “Tactical surplus military equipment” means surplus military equipment identified on 11 
the list developed and maintained by the state coordinator pursuant to subdivision (e) of Section 12 
54145. 13 
 (f) “State coordinator” means the state agency that has signed a current memorandum of 14 
agreement with the federal Defense Logistics Agency for the purpose of administering a state 15 
program for acquiring surplus military equipment. 16 
 17 
§ 54145  18 
 (a) A local agency shall not apply to receive tactical surplus military equipment unless 19 
the legislative body of the local agency approves the acquisition of tactical surplus military 20 
equipment by ordinance or resolution, pursuant to subdivision (b), at a regular meeting held 21 
pursuant to the Ralph M. Brown Act (Chapter 9 (commencing with Section 54950)). 22 
 (b) The legislative body of a local agency may adopt an ordinance or resolution 23 
authorizing the local law enforcement agency in that jurisdiction to apply for tactical surplus 24 
military equipment. The ordinance or resolution shall comply with both of the following 25 
requirements: 26 
 (1) The ordinance shall include a list of the types of tactical surplus military equipment 27 
that the legislative body authorizes the local law enforcement agency to acquire, unless the 28 
legislative body considers the ordinance or resolution at a closed session pursuant to Section 29 
54956.97, in which case the ordinance or resolution shall instead state that the local law 30 
enforcement agency is authorized to acquire tactical surplus military equipment. 31 
 (2) The legislative body shall review the ordinance or resolution at least annually. 32 
During the review, the legislative body shall vote on whether to renew the ordinance or 33 
resolution authorizing the acquisition of tactical surplus military equipment. If the legislative 34 
body does not approve a renewal pursuant to this paragraph, the authorization shall expire. 35 
 (c) This section shall not be construed to require the legislative body of a local agency to 36 
approve the acquisition of each individual item of tactical surplus military equipment, unless 37 
specified by the ordinance or resolution adopted pursuant to subdivision (b). 38 
 (d) The Legislature finds and declares that this section constitutes a matter of statewide 39 
concern, and shall apply to charter cities and charter counties. The provisions of this section shall 40 
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supersede any inconsistent provisions in the charter of any city, county, or city and county. 41 
 (e)(1) The state coordinator, by January 31, 2019, shall develop a list of tactical surplus 42 
military equipment. The list shall identify surplus military equipment that warrants public input 43 
pursuant to this article. The state coordinator shall post this list on its Internet Web site and 44 
update it at least annually. 45 
 (2) In developing the list required by this subdivision, the state coordinator shall consider 46 
the current list of controlled property designated by the federal Defense Logistics Agency, as 47 
well as any other state or federal regulations or policies governing the use of surplus military 48 
equipment. 49 
 (3) The list required by this subdivision shall include, at minimum, the following types 50 
of equipment: 51 
 (A) Weapons. 52 
 (B) Armored vehicles. 53 
 (C) Watercraft. 54 
 (D) Aircraft. 55 
 (E) Other tactical equipment as determined by the state coordinator. 56 
 (f) Notwithstanding any other law, a local agency shall not apply to receive the following 57 
types of surplus military equipment: 58 
 (1) Tracked armored vehicles. 59 
 (2) Weaponized vehicles. 60 
 (3) Firearms of .50 caliber or greater. 61 
 (4) Ammunition of .50 caliber or greater. 62 
 (5) Grenade launchers. 63 
 (6) Bayonets. 64 
 (7) Camouflage uniforms. 65 
 66 
§ 54956.97   67 
 (a) A legislative body of a local agency may hold a closed session for the purpose of 68 
considering an ordinance or resolution authorizing the acquisition of tactical surplus military 69 
equipment, as that term is defined in Section 54141, pursuant to Section 54145 if the following 70 
conditions are met: 71 
 (1) The ordinance or resolution is listed on the agenda of a regular meeting pursuant to 72 
Section 54954.2. 73 
 (2) A member of the legislative body, during an open session of the regular meeting, 74 
makes a motion to consider the ordinance or resolution at a closed session. 75 
 (3) Two-thirds of the members of the legislative body concur in the motion. 76 
 (4) The closed session complies with the applicable requirements of this chapter. 77 
 78 
Legislative Findings:   79 
The Legislature finds and declares that Section 2 of this act, which adds Section 54145 to the 80 
Government Code, furthers, within the meaning of paragraph (7) of subdivision (b) of Section 3 81 
of Article I of the California Constitution, the purposes of that constitutional section as it relates 82 
to the right of public access to the meetings of local public bodies or the writings of local public 83 
officials and local agencies. Pursuant to paragraph (7) of subdivision (b) of Section 3 of Article I 84 
of the California Constitution, the Legislature makes the following findings: 85 
Requiring local agencies to hold public meetings prior to the acquisition of federal surplus 86 
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military equipment further exposes that activity to public scrutiny and enhances public access to 87 
information concerning the conduct of the people’s business. 88 
 89 
No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the California 90 
Constitution because the only costs that may be incurred by a local agency or school district 91 
under this act would result from a legislative mandate that is within the scope of paragraph (7) of 92 
subdivision (b) of Section 3 of Article I of the California Constitution.  93 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENTS:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem: Existing law allows local law enforcement agencies to obtain surplus military 
equipment from the federal government without obtaining the approval of the legislative body of 
the local agency.   As noted by Assembly Member Campos:  “Due to recent events of police 
brutality, distrust between law enforcement and many of our communities remains at an all-time 
high.  Further exacerbating the issue is the recent militarization of law enforcement agencies and 
a movement away from community policing across the nation. . . .  [I]n Ferguson, Missouri, the 
mine-resistant, ambush-protected troop transport, or Mine-Resistant Ambush Protected Vehicle 
(MRAP), became a focus for debate after this military surplus vehicle and other military 
equipment were used by local law enforcement to respond to civil unrest over the police killing 
of unarmed teenager Michael Brown.”  This is just one example of “where the public felt 
threatened by military equipment in their communities.  . . .[T]he communities involved did not 
have the opportunity to weigh in before the military equipment was acquired.  These situations 
hurt our most underserved communities by exacerbating their relationship with the police and 
government.  Unilateral decisions by law enforcement agencies to acquire military equipment 
provide little or no opportunity for community input.”   
 
The Solution:  This resolution addresses this problem by prohibiting a local agency from 
applying for "tactical" surplus military equipment unless the agency's legislative body adopts an 
ordinance or resolution that lists the types of equipment that the agency may acquire.  This 
resolution further (1) Requires the ordinance or resolution to be adopted either: (a) At a regular 
public meeting subject to the Brown Act, or (b) At a closed session, if all of the following occur: 
(i) The ordinance or resolution is listed on the agenda of a regular meeting; (ii)  A motion in a 
regular public meeting is approved by two-thirds of the members of the legislative body, to 
consider the ordinance or resolution at a closed session; (iii) The closed session complies with 
other requirements  of the Brown Act. (2) Requires the ordinance or resolution to be reviewed 
annually.  At that time, the legislative body must decide whether to renew the ordinance, or 
resolution.  If it does not renew the resolution, the authorization to acquire tactical equipment 
expires. (3) Requires the state coordinator to develop a list of tactical surplus military equipment 
that includes: (a) Controlled equipment and (b) Consideration of the Defense Logistics Agency’s 
list of controlled property, or other state, or federal regulations, or policies governing the use of 
surplus military equipment. (4) Disallows all local agencies from acquiring prohibited 
equipment.  
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IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
This resolution is similar to the August 24, 2015 version of AB 36 introduced by Assembly 
Member Campos.  Although a subsequently amended version of AB 36 was vetoed by Governor 
Brown, this resolution notably differs from the vetoed version.  The CCBA passed Resolution 
07-07-2015, which was based on the original version of AB 36.   
 
AUTHOR AND/OR PERMANENT CONTACT: Cathleen S. Yonahara, Freeland Cooper & 
Foreman LLP, 150 Spear St., Ste. 1800, San Francisco, California 94105, telephone (415) 541-
0200, facsimile (415) 495-4332, e-mail yonahara@freelandlaw.com. 
 
RESPONSIBLE FLOOR DELEGATE: Cathleen S. Yonahara  
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RESOLUTION 03-01-2017 
 
DIGEST 
CCBA:  Responses to Requests for Support of Pending Bills or Rules 
Adds Rule 14 to Article II and Rule 4 to Article VI of the CCBA Rules of Operation & 
Procedure to allow CCBA to take positions on pending legislation and rule changes outside the 
annual Conference. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 11-03-2014, which was disapproved. 
 
Reasons: 
This resolution adds Rule 14 to Article II and Rule 4 to Article VI of the CCBA Rules of 
Operation & Procedure to allow CCBA to take positions on pending legislation and rule changes 
outside the annual Conference. This resolution should be disapproved because it would treat the  
decisions made as the action of the Conference without key Conference procedures, such as 
extended analysis and live debate. 
 
It is not clear that the problem addressed by the proposed Rule 4 in this resolution—requests to 
support pending legislation that was introduced during the two-month period between the late-
filing deadline for resolutions and the Conference—is a frequent occurrence. Assuming that it 
has occurred, existing procedures already allow for an emergency late-filed resolution, if certain 
criteria are met, such as the resolution addressing a matter of substantial importance to the bar 
and the public. But if the legislation is likely to be voted on before the Conference could consider 
even an emergency late-filed resolution, the proposed Rule 4 would allow the Legislative 
Committee to pass the proposed legislation on to the individual delegations for review. Such 
review would not be limited to pending legislation of substantial importance to the bar and the 
public. Rather, a primary consideration would be quid pro quo:  whether the organization 
requesting CCBA’s support had supported CCBA legislation in the past.  
 
This resolution differs in two respects from Resolution 11-03-2014, but neither adequately 
addresses the problems with that resolution. First, the resolution expands the role of the 
Legislative Committee, which under the CCBA Rules currently only has the power to 
recommend to the Board placement of passed resolutions into one of four groups. (CCBA Rules 
of Operation and Proc., art.VI.)  Second, rather than having the Legislative Committee or the 
Board act alone, the resolution provides delegations a two-week window in which to discuss and 
vote on the pending legislation. This is not enough time for most delegations to research and 
debate even relatively simple bills, particularly without the benefit of a Resolutions Committee 
report. 
 
CCBA has built a reputation, over the years, for providing an impartial, reliable review of 
proposed legislation, and as a source of new legislation that adequately addresses identified 
problems without creating unintended consequences. This reputation stems directly from the 



 

03-01-2017 Page 2 of 4 
 

review, deliberation, amendment, and debate to which each resolution is subjected, in the 
delegation caucuses, during the Resolution Committee’s meeting and at the Conference. The 
abbreviated process proposed in this resolution would not provide the same benefits to legislators 
or the public, and would give the impression that a CCBA approval doesn’t necessarily mean 
what it used to—particularly once it becomes known that only organizations that have supported 
CCBA legislation get this special treatment. This latest attempt to circumvent CCBA process in 
the name of increasing the organization’s lobbying effectiveness should be disapproved. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that the Board of 
Directors add Rule 14 to Article II and Rule 4 to Article VI of the CCBA Rules of Operation & 
Procedure, to read as follows: 
 
Article II 1 
 [Rules 1 through 13 remain unchanged] 2 
 14.  CCBA Support and Opposition to Pending Legislation and Requests for CCBA 3 
to Support or Oppose Pending Legislation.  The CCBA, its Board of Directors and legislative 4 
advocate, are authorized to support and advocate for any pending legislation substantially similar 5 
to any Resolution having been passed by the Conference and to oppose any pending legislation 6 
contrary to any Resolution having been passed by the Conference.  Except as may be submitted 7 
through the Resolution process outlined in these Rules and the Guide for Proponents, as may be 8 
in effect, any request for CCBA support or opposition to pending legislation shall be referred to 9 
the Legislation Committee for action consistent with the procedures outlined in rule 4 of Article 10 
VI. 11 
 12 
Article VI 13 
 [Rules 1 through 3 remain unchanged] 14 
 4.  The Legislative Committee shall also consider and oversee the following process for 15 
requests to the CCBA for its support or opposition to any pending legislation, inclusive of 16 
proposed changes to the Rules of Court (collectively “pending legislation”) that are not 17 
substantially similar to a Resolution previously passed by the Conference. 18 
 4.1  The Legislative Committee shall first make a determination that the request to 19 
support or oppose pending legislation is not amenable to the ordinary procedures for submission 20 
of Resolutions to the Conference.  In making such a determination, the Legislative Committee 21 
shall consider the following factors: 1) the pending legislation was introduced after the deadline 22 
for submission of Resolutions and the Late File deadline for submission of Resolutions; and 2) 23 
the Legislature or governmental body is likely to act on the pending legislation prior to 24 
convening of the Conference.  If these factors are not satisfied, the Legislation Committee shall 25 
inform the organization or person making the request of the CCBA process for submission of 26 
Resolutions and may provide a reference to any member delegation that might be willing to 27 
proffer a Resolution on the pending legislation.  If these factors are satisfied, then the Legislation 28 
Committee shall prepare a recommendation and report and refer the matter in accordance with 29 
the procedures in 4.2. 30 
 4.2  The Legislation Committee shall prepare a brief report and recommendation on 31 
requests to support or oppose pending legislation allowed under 4.1.  In addition to factors 32 
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normally considered by the Resolutions Committee in making recommendations to the 33 
Conference on Resolutions, the Legislation Committee may also consider and report on whether 34 
the organization requesting CCBA support has previously offered support to CCBA sponsored 35 
legislation.  The report and recommendation of the Legislation Committee shall then be referred 36 
to the Chair or designated point of contact for each Delegation that attended the immediate past 37 
Conference for a vote by the Delegation along with a deadline for submission of voting.  38 
Delegations shall be provided a minimum of two weeks from the referral to submit the results of 39 
a vote of the Delegation to Approve in Principle or Disapprove the action recommended by the 40 
Legislation Committee.  Each Delegation’s vote shall be weighted in direct proportion to the 41 
number of its delegates attending the immediate past Conference.  Upon expiration of the voting 42 
deadline, the Legislation Committee shall tabulate the votes timely submitted and certify the 43 
results which shall become the action of the Conference, and in turn the action of the CCBA on 44 
the request to support or oppose pending legislation. 45 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Current CCBA rules do not allow the CCBA to support or oppose or otherwise act 
on requests to support or oppose pending legislation or proposed changes to rules of court unless 
they are substantially similar to a Resolution previously passed by the Conference.  This has 
placed the CCBA in the awkward position of obtaining support by outside organizations for 
CCBA sponsored legislation while not being able to provide similar return support for 
legislation.  This problem is particularly acute where pending legislation is introduced after the 
normal CCBA Resolution submission process and/or when action by the governmental body is 
likely to occur before the Conference convenes. 
 
The Solution:  This resolution adds new provisions to the CCBA rules to confirm the implied 
rule that the CCBA is authorized to support legislation substantially similar to a Resolution 
passed by the conference and confirms the reverse corollary that the CCBA is authorized to 
oppose pending legislation contrary to a Resolution that has previously passed the Conference.  
It also expands the power of the Legislation Committee to review and oversee the process for 
request for CCBA support or opposition to pending legislation.  It sets forth a gatekeeper 
function which provides that requests amenable to normal Resolution submission process 
proceed through that process.  It then establishes a representative voting process for those 
requests satisfying the criteria of requests that cannot be properly considered through the normal 
Conference process.    
 
IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  The CCBA Board of Directors has formed a Committee to examine this “between 
Conference” dilemma and propose potential changes to current CCBA rules and processes. 
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AUTHOR AND/OR PERMANENT CONTACT: Darin L. Wessel, Current Chair Resolutions 
Committee and Member of CCBA Board of Directors, Manning & Kass, Ellrod, Ramirez, Trester, LLP, 
550 W. C Street, Suite 1900, San Diego, CA 92101, (619) 515-0269, dlw@manningllp.com 
 
RESPONSIBLE FLOOR DELEGATE:  Darin L. Wessel  
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
This Resolution would allow the CCBA to become a lobbying organization on a wide range of 
legislation.  Of particular concern is the amendment to Article VI which would give the CCBA 
Legislation Committee power to recommend the CCBA support or oppose a bill in the California 
State Legislature on matters the Conference has not voted as a whole on, and that may contain 
matters outside the CCBA’s mission to “seek, debate, and promote creative, non-partisan 
solutions to law-related issues.”   (Article I, Rule 1, and Article II, Rule 9 of CCBA Rules of 
Operation & Procedure.)  This Resolution does away with the extensive review and debate 
process.  There would be no Resolutions Committee review (which is an intensive months-long 
research and debate process), no written counter-argument by the delegations, no caucusing or 
lobbying among delegations prior to a vote, and no oral argument prior to a vote.  This 
combination may well lead to the CCBA taking ill-considered positions that will harm it in the 
long term.  The ability to trade lobbying favors with other organizations in order to promote 
CCBA resolutions more effectively is not worth the price. 
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RESOLUTION 03-02-2017 

 
DIGEST 
CCBA:  Post-Conference Publication of Final ResCom Reports and Amended Resolutions 
Amends Rule 1 of Article III and adds Rule 25 to Article IV of the CCBA Rules of Operation & 
Procedure to require publication of Resolutions Committee Conference action reports and 
proposed amendments to Resolutions. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE WITH RECOMMENDED AMENDMENTS 
 
History: 
Similar to Resolution 11-04-2014 and Resolution 01-01-2008, both of which were approved in 
principle. 
 
Reasons: 
This resolution amends Rule 1 of Article III and adds Rule 25 to Article IV of the CCBA Rules 
of Operation & Procedure to require publication of Resolutions Committee Conference action 
reports and proposed amendments to Resolutions. This resolution should be approved in 
principle with recommended amendments, because such publication will provide a more accurate 
and complete public record of Conference actions than is currently available. 
 
Resolutions Committee reports making recommendations to the Conference are the only reports 
currently publicly poste on the CCBA website.  Thus, if a resolution which Resolutions 
Committee recommended be disapproved is approved in principle or approved as amended at the 
Conference, the only public report is Resolutions Committee’s report recommending 
disapproval.  This makes it difficult for CCBA’s lobbyist to place such a resolution with a 
Legislator because when the legislator or their staff pull the Resolutions Committee report, they 
will only see the disapproval.  If the final action report is publicly available, the Legislature can 
see why the resolution was approved in principle or approved as amended and provide reasons 
for the Legislator to support and sponsor CCBA’s resolutions.   
 
The resolution should be amended to clarify that the report should indicate which, if any, of the 
proposed amendments were passed by the Conference. The Conference has approved similar 
resolutions twice in the past ten years, but the Board did not adopt the proposed amendments.  
Given that improvement of CCBA’s archives and records enjoys broad support among Board 
members, this was presumably an oversight, and this resolution should be approved in principle. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that the Board of 
Directors amend Rule 1 of Article III and add Rule 25 to Article IV of the CCBA Rules of 
Operation & Procedure, to read as follows: 
 
Article III 1 

1. Resolutions Committee 2 
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The Board shall appoint a Resolutions Committee. One member of the committee shall 3 
be recommended for appointment by each district Board member and one member of the 4 
committee shall be recommended for appointment by each Ethnic Minority Board member.  In 5 
addition to the members of the committee, the Board shall appoint a chair and up to three vice-6 
chairs of the Resolutions Committee. 7 

Members and officers of the committee shall serve for a period of one year or until their 8 
successors have been appointed. 9 

The Resolutions Committee shall meet at the call of its Chair. 10 
All ordinary and late-filed resolutions to be submitted to the Conference shall be referred 11 

to the Resolutions Committee. The committee shall consider all resolutions and report its 12 
recommendations before the resolutions are made available to Conference pursuant to article III, 13 
section 14. The Resolutions Committee may recommend: 14 

• Approval in principle as submitted; 15 
• Approval in principle as amended; 16 
• Referral to the Conference without recommendation; 17 
• Referral to Board for appropriate action; 18 
• Disapproval 19 
• Action Unnecessary 20 
Upon the conclusion of a regular meeting of the Conference, the chair of the Resolutions 21 

Committee shall report to the Board concerning the proceedings of the meeting and make 22 
recommendations for committee membership for the following year. 23 

The chair of the Resolutions Committee shall submit to the CCBA Board for publication 24 
on the CCBA website a Final Conference Report as outlined in Rule 25 of Article IV.  25 

 26 
Article IV 27 
 [Rules 1 through 24 remain unchanged] 28 

25.  Upon the conclusion of a regular meeting of the Conference and not more than 30 29 
days following the Conference, the chair of the Resolutions Committee, or his or her designee, 30 
shall prepare and the chair shall submit to the CCBA Board for publication on the CCBA website 31 
a Final Conference Report which shall consist of: 1) The Resolution Committee member reports 32 
on the action of the Conference on Resolutions, 2) any amendments to Resolutions submitted 33 
and voted on during the Conference; 3) the pre-Conference Resolutions Committee report and 34 
recommendation; and 4) the original Resolution. 35 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Currently the pre-Conference ResCom reports and recommendations along with 
Resolutions submitted to the Conference are published on the CCBA website, and after the 
Conference the CCBA publishes a list of Conference actions.  The ResCom members also 
prepare Conference reports summarizing the debate and final Conference action, along with any 
amendments, on all Resolutions, but those reports are not published.  As a result, those outside 
the CCBA including members of the Legislature and their staff, have found and misinterpreted 
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the function of the pre-Conference ResCom report versus the final Conference action.  This has 
led to the CCBA legislative advocate experiencing difficulties in finding legislative sponsors for 
Resolutions passing the Conference. 
 
The Solution:  This resolution fixes the problem by requiring publication of a post-Conference 
Final Conference Report within 30 days of conclusion of the Conference.  This Final Conference 
Report would consist of the ResCom member Conference action reports, amendments to 
Resolutions voted on at the Conference, the original ResCom report and recommendation, and 
the original Resolution.  The CCBA’s legislative advocate would then have a final report to refer 
members of the Legislature and their staff to and the status of the pre-conference ResCom report 
as a preliminary report and recommendation should in turn be clarified to avoid the current 
misinterpretation.   
 
IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.   
 
AUTHOR AND/OR PERMANENT CONTACT: Darin L. Wessel, Current Chair Resolutions 
Committee and Member of CCBA Board of Directors, Manning & Kass, Ellrod, Ramirez, Trester, LLP, 
550 W. C Street, Suite 1900, San Diego, CA 92101, (619) 515-0269, dlw@manningllp.com 
 
RESPONSIBLE FLOOR DELEGATE: Darin L. Wessel  
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RESOLUTION 03-03-2017 
 

DIGEST 
CCBA:  Allow Resolutions Commitee to Recommend Referral Back to Proponent 
Amends Rule 1 of Article III of the CCBA Rules of Operation & Procedure to allow Resolutions 
Committee recommendations to include “Refer Back to Proponent for Substantial Revisions.” 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Rule 1 of Article III of the CCBA Rules of Operation & Procedure to 
allow Resolutions Committee recommendations to include “Refer Back to Proponent for 
Substantial Revisions.” This resolution should be disapproved because it would encourage 
poorly drafted resolutions, and would not allow a proponent sufficient time to revise and re-
submit before the annual Conference. 
 
Resolutions Committee typically recommends disapproval of resolutions that fail to address the 
stated problems, or that create additional problems. This practice encourages proponents not only 
to identify problems, but also to consider the efficacy of their proposed solutions and the 
potential for unintended consequences. This resolution would remove that incentive.  Moreover, 
receiving a recommendation of “Refer Back to Proponent for Substantial Revisions” after 
Resolutions Committee reports are published in late summer would not afford proponents 
enough time to revise their resolutions and re-submit them prior to the annual Conference.  If the 
resolution were adopted, the new recommendation would likely become a catch-all category for 
every resolution that identifies a problem, regardless of the quality of the response to that 
problem, diminishing the usefulness of the Resolutions Committee reports.  In addition, if this 
were to pass, delegations would lobby Resolutions Committee to give the “Refer Back to 
Proponent for Substantial Revisions” rather than getting a recommendation of “Disapprove” 
because of the perceived stigma of a disapproval recommendation. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that the Board of 
Directors amend Rule 1 of Article III of the CCBA Rules of Operation & Procedure, to read as 
follows: 
 
Article III 1 

1. Resolutions Committee 2 
The Board shall appoint a Resolutions Committee. One member of the committee shall be 3 
recommended for appointment by each district Board member and one member of the committee 4 
shall be recommended for appointment by each Ethnic Minority Board member.  In addition to 5 
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the members of the committee, the Board shall appoint a chair and up to three vice-chairs of the 6 
Resolutions Committee. 7 
Members and officers of the committee shall serve for a period of one year or until their 8 
successors have been appointed. 9 
The Resolutions Committee shall meet at the call of its Chair. 10 
All ordinary and late-filed resolutions to be submitted to the Conference shall be referred to the 11 
Resolutions Committee. The committee shall consider all resolutions and report its 12 
recommendations before the resolutions are made available to Conference pursuant to article III, 13 
section 14. The Resolutions Committee may recommend: 14 
• Approval in principle as submitted; 15 
• Approval in principle as amended; 16 
• Refer back to proponent for substantial revisions; 17 
• Referral to the Conference without recommendation; 18 
• Referral to Board for appropriate action; 19 
• Disapproval 20 
• Action Unnecessary 21 
Upon the conclusion of a regular meeting of the Conference, the chair of the Resolutions 22 
Committee shall report to the Board concerning the proceedings of the meeting and make 23 
recommendations for committee membership for the following year. 24 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Under current CCBA rules and practices, a Resolution that may have a good idea 
but suffers substantial problems receives a “Disapprove” from ResCom with an explanation of 
reasons.  That disapprove may be based on problems ranging from the Resolution seeks to 
amend the incorrect statute, misses a better statute to accomplish the goal, utilizes language 
potentially causing unintended consequences, or proposes incomplete language.  That 
Disapprove recommendation carries a lot of weight to outsiders unfamiliar with CCBA 
processes, even when the proponent corrects the problem, re-submits at a future Conference and 
the corrected Resolution receives a ResCom recommendation of Approve in Principle.  
 
The Solution:  This resolution fixes the problem by adding a new category to the allowed 
ResCom recommendations – Refer back to proponent for substantial revisions.  This signals the 
Resolution appears to be a good idea but suffers from substantive problems that can be fixed.  It 
allows the proponent the time to fix the Resolution without receiving the “Disapprove” label that 
might later haunt either an amended Resolution that passes the Conference, or a re-introduced 
and corrected Resolution submitted in a future Conference. 
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
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CURRENT OR PRIOR RELATED LEGISLATION 
None known.   
 
AUTHOR AND/OR PERMANENT CONTACT: Darin L. Wessel, Current Chair Resolutions 
Committee and Member of CCBA Board of Directors, Manning & Kass, Ellrod, Ramirez, Trester, LLP, 
550 W. C Street, Suite 1900, San Diego, CA 92101, (619) 515-0269, dlw@manningllp.com 
 
RESPONSIBLE FLOOR DELEGATE:  Darin L. Wessel  
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RESOLUTION 04-01-2017 
 
DIGEST 
Civil Discovery:  Informal Requests or Motions for Additional Discovery 
Amends California Rules of Court, rules 3.724, 3.737, and 3.728 and Code of Civil Procedure 
sections 2030.030, 2030.040, 2030.050, 2030.090, 2033.030, 2033.040, 2033.050 and 2033.080 
to allow courts to informally address limits on interrogatories and requests for admission, and to 
otherwise require motions to increase such limits. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolutions 08-03-2016 and 08-04-2016, which were disapproved, and Resolution 13-
05-2009, which was approved in principle. 
 
Reasons: 
This resolution amends California Rules of Court, rules 3.724, 3.737, and 3.728 and Code of 
Civil Procedure sections 2030.030, 2030.040, 2030.050, 2030.090, 2033.030, 2033.040, 
2033.050 and 2033.080 to allow courts to informally address limits on interrogatories and 
requests for admission, and to otherwise require motions to increase such limits. This resolution 
should be disapproved because although excessive interrogatories are a problem, the resolution 
provides no criteria for courts to apply in ruling on informal requests for additional discovery, 
and creates the risk that such informal determinations could preclude later motion practice. 
 
Although informal rulings on limits on written discovery at case management conferences might 
be helpful in some cases, in other cases, such rulings could impinge on the parties’ rights.  
Because the resolution does not explain who has the burden in a request for additional 
interrogatories or requests for admission at the case management conference, or what factors the 
court should consider, it is unclear whether a decision at the case management conference would 
have a preclusive effect on motions the parties might otherwise bring. For example, if the court 
grants additional interrogatories to one party at the case management conference, it might refuse 
to hear a noticed motion for a protective order based on excessive interrogatories. Conversely, if 
the court informally denies additional interrogatories to a party, it might refuse to hear a noticed 
motion for additional interrogatories based on good cause. Additional difficulty may be created 
by language in the proposed new subdivision (13) of rule 3.728, to the effect that the court’s case 
management order may address “[w]hether to … grant the parties leave to bring a full motion” 
regarding additional discovery. This language suggests that a party may lose the opportunity to 
bring such a motion merely by failing to raise it during the case management conference. Courts 
in some counties do not currently hold case management conferences, making it unlikely that 
any parties in such counties would be able to obtain leave to file such a motion.  
 
Moreover, there does not appear to be a basis to treat requests for admission the same as 
interrogatories. Excessive interrogatories have led to presumptive limits in most other states and 
in federal court, and thus there may be good reason to shift the burden to the proponent to justify 
additional interrogatories. However, there has not been similar widespread abuse from excessive 
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requests for admission, and thus the proposal to similarly shift the burden to proponents for 
request for admission does not appear to be justified. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that the Judicial 
Council amend California Rules of Court, rules 3.724, 3.727, and 3.728, and that legislation be 
sponsored to amend Code of Civil Procedure sections 2030.030, 2030.040, 2030.050, 2030.090, 
2033.030, 2033.040, 2033.050, and 2033.080 to read as follows: 
 
Rule 3.724 1 
 Unless the court orders another time period, no later than 30 calendar days before the date 2 
set for the initial case management conference, the parties must meet and confer, in person or by 3 
telephone, to consider each of the issues identified in rule 3.727 and, in addition, to consider the 4 
following: 5 
 (1) Resolving any discovery disputes, and setting a discovery schedule, and, if necessary, 6 
stipulating to the number of special interrogatories and/or requests for admission each party may 7 
be allowed in excess of the 35 permitted under statute; 8 
 (2) Identifying and, if possible, informally resolving any anticipated motions; 9 
 (3) Identifying the facts and issues in the case that are uncontested and may be the subject 10 
of stipulation; 11 
 (4) Identifying the facts and issues in the case that are in dispute; 12 
 (5) Determining whether the issues in the case can be narrowed by eliminating any claims 13 
or defenses by means of a motion or otherwise; 14 
 (6) Determining whether settlement is possible; 15 
 (7) Identifying the dates on which all parties and their attorneys are available or not 16 
available for trial, including the reasons for unavailability;  17 
 (8) Any issues relating to the discovery of electronically stored information, including: 18 
 (A) Issues relating to the preservation of discoverable electronically stored information; 19 
 (B) The form or forms in which information will be produced; 20 
 (C) The time within which the information will be produced; 21 
 (D) The scope of discovery of the information; 22 
 (E) The method for asserting or preserving claims of privilege or attorney work product, 23 
including whether such claims may be asserted after production; 24 
 (F) The method for asserting or preserving the confidentiality, privacy, trade secrets, or 25 
proprietary status of information relating to a party or person not a party to the civil proceedings; 26 
 (G) How the cost of production of electronically stored information is to be allocated 27 
among the parties; 28 
 (H) Any other issues relating to the discovery of electronically stored information, 29 
including developing a proposed plan relating to the discovery of the information; and 30 
 (9) Other relevant matters. 31 
 32 
Rule 3.727 33 
 In any case management conference or review conducted under this chapter, the parties 34 
must address, if applicable, and the court may take appropriate action with respect to, the 35 
following: 36 
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 (1) Whether there are any related cases; 37 
 (2) Whether all parties named in the complaint or cross-complaint have been served, have 38 
appeared, or have been dismissed; 39 
 (3) Whether any additional parties may be added or the pleadings may be amended; 40 
 (4) Whether, if the case is a limited civil case, the economic litigation procedures under 41 
Code of Civil Procedure section 90 et seq. will apply to it or the party intends to bring a motion 42 
to exempt the case from these procedures; 43 
 (5) Whether any other matters (e.g., the bankruptcy of a party) may affect the court's 44 
jurisdiction or processing of the case; 45 
 (6) Whether the parties have stipulated to, or the case should be referred to, judicial 46 
arbitration in courts having a judicial arbitration program or to any other form of alternative 47 
dispute resolution (ADR) process and, if so, the date by which the judicial arbitration or other 48 
ADR process must be completed; 49 
 (7) Whether an early settlement conference should be scheduled and, if so, on what date; 50 
 (8) Whether discovery has been completed and, if not, the date by which it will be 51 
completed; 52 
 (9) What discovery issues are anticipated, and whether it would be appropriate to permit 53 
the parties to propound special interrogatories and/or requests for admission in excess of the 35 54 
allowed under statute; 55 
 (10) Whether the case should be bifurcated or a hearing should be set for a motion to 56 
bifurcate under Code of Civil Procedure section 598; 57 
 (11) Whether there are any cross-complaints that are not ready to be set for trial and, if 58 
so, whether they should be severed; 59 
 (12) Whether the case is entitled to any statutory preference and, if so, the statute 60 
granting the preference; 61 
 (13) Whether a jury trial is demanded, and, if so, the identity of each party requesting a 62 
jury trial; 63 
 (14) If the trial date has not been previously set, the date by which the case will be ready 64 
for trial and the available trial dates; 65 
 (15) The estimated length of trial; 66 
 (16) The nature of the injuries; 67 
 (17) The amount of damages, including any special or punitive damages; 68 
 (18) Any additional relief sought; 69 
 (19) Whether there are any insurance coverage issues that may affect the resolution of the 70 
case; and 71 
 (20) Any other matters that should be considered by the court or addressed in its case 72 
management order. 73 
 74 
Rule 3.728 75 
 The case management conference must be conducted in the manner provided by local 76 
rule. The court must enter a case management order setting a schedule for subsequent 77 
proceedings and otherwise providing for the management of the case. The order may include 78 
appropriate provisions, such as: 79 
 (1) Referral of the case to judicial arbitration or other alternative dispute resolution 80 
process; 81 
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 (2) A date for completion of the judicial arbitration process or other alternative dispute 82 
resolution process if the case has been referred to such a process; 83 
 (3) In the event that a trial date has not previously been set, a date certain for trial if the 84 
case is ready to be set for trial; 85 
 (4) Whether the trial will be a jury trial or a nonjury trial; 86 
 (5) The identity of each party demanding a jury trial; 87 
 (6) The estimated length of trial; 88 
 (7) Whether all parties necessary to the disposition of the case have been served or have 89 
appeared; 90 
 (8) The dismissal or severance of unserved or not-appearing defendants from the action; 91 
 (9) The names and addresses of the attorneys who will try the case; 92 
 (10) The date, time, and place for a mandatory settlement conference as provided in rule 93 
Rule 3.1380; 94 
 (11) The date, time, and place for the final case management conference before trial if 95 
such a conference is required by the court or the judge assigned to the case; 96 
 (12) The date, time, and place of any further case management conferences or review; 97 
 (13) Whether to permit the parties to propound special interrogatories and/or requests for 98 
admission in excess of the 35 allowed under statute, or grant the parties leave to bring a full 99 
motion on this issue; and 100 
 (13) (14) Any additional orders that may be appropriate, including orders on matters 101 
listed in rules 3.724 and 3.727. 102 
 103 
§ 2030.030 104 
  (a) A party may propound to another party either or both of the following: 105 
 (1) Thirty-five specially prepared interrogatories that are relevant to the subject matter of 106 
the pending action. 107 
 (2) Any additional number of official form interrogatories, as described in Chapter 17 108 
(commencing with Section 2033.710), that are relevant to the subject matter of the pending 109 
action. 110 
 (b) Unless otherwise stipulated in writing, ordered by the court, or unless Except as 111 
provided in by Section 2030.070, no party shall, as a matter of right, propound to any other party 112 
more than 35 specially prepared interrogatories. If the initial set of interrogatories does not 113 
exhaust this limit, the balance may be propounded in subsequent sets. 114 
 (c) Unless a declaration as described in Section 2030.050 has been made, Unless 115 
otherwise stipulated in writing, ordered by the court, or provided by Section 2030.070, a party 116 
need only respond to the first 35 specially prepared interrogatories served, if that party states an 117 
objection to the balance, under Section 2030.240, on the ground that the limit has been exceeded. 118 
 119 
§ 2030.040 120 
 (a) In considering, whether it would be appropriate to permit a party to Subject to the 121 
right of the responding party to seek a protective order under Section 2030.090, any party who 122 
attaches a supporting declaration as described in Section 2030.050 may propound a greater 123 
number of specially prepared interrogatories to another party, the court may consider if this 124 
greater number is warranted because of any of the following factors: 125 
 (1) The complexity or the quantity of the existing and potential issues in the particular 126 
case. 127 
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 (2) The financial burden on a party entailed in conducting the discovery by oral 128 
deposition. 129 
 (3) The expedience of using this method of discovery to provide to the responding party 130 
the opportunity to conduct an inquiry, investigation, or search of files or records to supply the 131 
information sought. 132 
 (b) If the responding party seeks a protective order on the ground that the number of 133 
specially prepared interrogatories is unwarranted, the propounding party shall have the burden of 134 
justifying the number of these interrogatories. 135 
 136 
§ 2030.050 137 
 Any party moving the court for leave to propound who is propounding or has propounded 138 
more than 35 specially prepared interrogatories to any other party shall attach to each set of those 139 
interrogatories submit a declaration containing substantially the following: 140 
DECLARATION FOR ADDITIONAL DISCOVERY 141 
I, __________, declare: 142 
1. I am (a party to this action or proceeding appearing in propria persona) (presently the attorney 143 
for __________, a party to this action or proceeding). 144 
2. I am propounding to __________ the attached set of interrogatories. 145 
3. This set of interrogatories will cause the total number of specially prepared interrogatories 146 
propounded to the party to whom they are directed to exceed the number of specially prepared 147 
interrogatories permitted by Section 2030.030 of the Code of Civil Procedure. 148 
4. I have previously propounded a total of __________ interrogatories to this party, of which 149 
__________ interrogatories were not official form interrogatories. 150 
5. This set of interrogatories contains a total of __________ specially prepared interrogatories. 151 
6. I am familiar with the issues and the previous discovery conducted by all of the parties in the 152 
case. 153 
7. I have personally examined each of the questions in this set of interrogatories. 154 
8. This number of questions is warranted under Section 2030.040 of the Code of Civil Procedure 155 
because __________. (Here state each factor described in Section 2030.040 that is relied on, as 156 
well as the reasons why any factor relied on is applicable to the instant lawsuit.) 157 
9. None of the questions in this set of interrogatories is being propounded for any improper 158 
purpose, such as to harass the party, or the attorney for the party, to whom it is directed, or to 159 
cause unnecessary delay or needless increase in the cost of litigation. 160 
I declare under penalty of perjury under the laws of California that the foregoing is true and 161 
correct, and that this declaration was executed on __________. 162 
       163 
(Signature) 164 
       165 
Attorney for   166 
 167 
§ 2030.090 168 
 (a) When interrogatories have been propounded, the responding party, and any other 169 
party or affected natural person or organization may promptly move for a protective order. This 170 
motion shall be accompanied by a meet and confer declaration under Section 2016.040. 171 
 (b) The court, for good cause shown, may make any order that justice requires to protect 172 
any party or other natural person or organization from unwarranted annoyance, embarrassment, 173 
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or oppression, or undue burden and expense. This protective order may include, but is not limited 174 
to, one or more of the following directions: 175 
 (1) That the set of interrogatories, or particular interrogatories in the set, need not be 176 
answered. 177 
 (2) That, contrary to the representations made in a declaration submitted under Section 178 
2030.050, the number of specially prepared interrogatories is unwarranted. 179 
 (3) (2) That the time specified in Section 2030.260 to respond to the set of 180 
interrogatories, or to particular interrogatories in the set, be extended. 181 
 (4) (3) That the response be made only on specified terms and conditions. 182 
 (5) (4) That the method of discovery be an oral deposition instead of interrogatories to a 183 
party. 184 
 (6) (5) That a trade secret or other confidential research, development, or commercial 185 
information not be disclosed or be disclosed only in a certain way. 186 
 (7) (6) (That some or all of the answers to interrogatories be sealed and thereafter opened 187 
only on order of the court. 188 
 (c) If the motion for a protective order is denied in whole or in part, the court may order 189 
that the party provide or permit the discovery against which protection was sought on terms and 190 
conditions that are just. 191 
 (d) The court shall impose a monetary sanction under Chapter 7 (commencing with 192 
Section 2023.010) against any party, person, or attorney who unsuccessfully makes or opposes a 193 
motion for a protective order under this section, unless it finds that the one subject to the sanction 194 
acted with substantial justification or that other circumstances make the imposition of the 195 
sanction unjust. 196 
 197 
§ 2033.030 198 
 (a) No party shall request, as a matter of right, that any other party admit more than 35 199 
matters that do not relate to the genuineness of documents. If the initial set of admission requests 200 
does not exhaust this limit, the balance may be requested in subsequent sets. 201 
 (b) Unless a declaration as described in Section 2033.050 has been made, Unless 202 
otherwise stipulated in writing, or ordered by the court, a party need only respond to the first 35 203 
admission requests served that do not relate to the genuineness of documents, if that party states 204 
an objection to the balance under Section 2033.230 on the ground that the limit has been 205 
exceeded. 206 
 (c) The number of requests for admission of the genuineness of documents is not limited 207 
except as justice requires to protect the responding party from unwarranted annoyance, 208 
embarrassment, oppression, or undue burden and expense. 209 
 210 
§ 2033.040 211 
 (a) In considering, whether it would be appropriate to permit a party to Subject to the 212 
right of the responding party to seek a protective order under Section 2033.080, any party who 213 
attaches a supporting declaration as described in Section 2033.050 may request a greater number 214 
of admissions by from another party, the court may consider if the greater number is warranted 215 
by the complexity or the quantity of the existing and potential issues in the particular case. 216 
 (b) If the responding party seeks a protective order on the ground that the number of 217 
requests for admission is unwarranted, the propounding party shall have the burden of justifying 218 
the number of requests for admission. 219 
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 220 
§ 2033.050 221 
 Any party moving the court for leave to request who is requesting or who has already 222 
requested more than 35 admissions not relating to the genuineness of documents by any other 223 
party shall attach to each set of requests for admissions submit a declaration containing 224 
substantially the following words: 225 
 226 
DECLARATION FOR ADDITIONAL DISCOVERY 227 
I, __________, declare: 228 
1. I am (a party to this action or proceeding appearing in propria persona) (presently the attorney 229 
for __________, a party to this action or proceeding).  230 
2. I am propounding to __________ the attached set of requests for admission.  231 
3. This set of requests for admission will cause the total number of requests propounded to the 232 
party to whom they are directed to exceed the number of requests permitted by Section 2033.030 233 
of the Code of Civil Procedure.  234 
4. I have previously propounded a total of __________ requests for admission to this party.  235 
5. This set of requests for admission contains a total of __________ requests.  236 
6. I am familiar with the issues and the previous discovery conducted by all of the parties in this 237 
case.  238 
7. I have personally examined each of the requests in this set of requests for admission.  239 
8. This number of requests for admission is warranted under Section 2033.040 of the Code of 240 
Civil Procedure because __________. (Here state the reasons why the complexity or the quantity 241 
of issues in the instant lawsuit warrant this number of requests for admission.)  242 
9. None of the requests in this set of requests is being propounded for any improper purpose, 243 
such as to harass the party, or the attorney for the party, to whom it is directed, or to cause 244 
unnecessary delay or needless increase in the cost of litigation.  245 
I declare under penalty of perjury under the laws of California that the foregoing is true and 246 
correct, and that this declaration was executed on __________. 247 
 248 
       249 
(Signature) 250 
       251 
Attorney for   252 
 253 
§ 2033.080 254 
 (a) When requests for admission have been made, the responding party may promptly 255 
move for a protective order. This motion shall be accompanied by a meet and confer declaration 256 
under Section 2016.040. 257 
 (b) The court, for good cause shown, may make any order that justice requires to protect 258 
any party from unwarranted annoyance, embarrassment, oppression, or undue burden and 259 
expense. This protective order may include, but is not limited to, one or more of the following 260 
directions: 261 
 (1) That the set of admission requests, or particular requests in the set, need not be 262 
answered at all. 263 
 (2) That, contrary to the representations made in a declaration submitted under Section 264 
2033.050, the number of admission requests is unwarranted. 265 



 

04-01-2017 Page 8 of 9 
 

 (3) (2) That the time specified in Section 2033.250 to respond to the set of admission 266 
requests, or to particular requests in the set, be extended. 267 
 (4) (3) That a trade secret or other confidential research, development, or commercial 268 
information not be admitted or be admitted only in a certain way. 269 
 (5) (4) That some or all of the answers to requests for admission be sealed and thereafter 270 
opened only on order of the court. 271 
 (c) If the motion for a protective order is denied in whole or in part, the court may order 272 
that the responding party provide or permit the discovery against which protection was sought on 273 
terms and conditions that are just. 274 
 (d) The court shall impose a monetary sanction under Chapter 7 (commencing with 275 
Section 2023.010) against any party, person, or attorney who unsuccessfully makes or opposes a 276 
motion for a protective order under this section, unless it finds that the one subject to the sanction 277 
acted with substantial justification or that other circumstances make the imposition of the 278 
sanction unjust. 279 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Mateo County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Currently written discovery suffers from a number of egregious inefficiencies. 
First, because the Rule of 35 (limiting special interrogatories and requests for admission to no 
more than 35 per party), can be defeated by an attorney signing a simple “Declaration of 
Necessity,” the Rule of 35 has become virtually meaningless. In the language of our time: it’s a 
fake rule. That means, as a practical matter attorneys can, and often do, propound as much 
written discovery as they want creating huge burdens on the opposition—some of them 
purposeful and strategic, some of them accidental and careless.  
 
Second, because there is more written discovery, there is more written discovery to fight about. 
In litigation we increasingly see tomb-like meet and confer letters, e-mail threads that go on for 
dozens of pages, and massive motions attaching two-inch-thick separate statements. Instead of 
fighting about a dozen special interrogatories, for example, we are fighting about hundreds of 
them. 
 
The third inefficiency occurs because in the status quo the only way to minimize the numerosity 
of written discovery is for the responding party (i.e. the victim party, not the propounding party) 
to move for a protective order. The protective order itself creates even more motion practice, 
burdening the underfunded California courts, and driving up costs even further. 
 
The original flaw may be slight—a crack in the Rule of 35—but it has huge downstream 
consequences. 
 
The Solution:  The multi-pronged solution offered here simultaneously strengthens the Rule of 
35 while providing the parties a streamlined way to seek additional discovery when they really 
need it. First, the proposed resolution mandates the parties will meet and confer at the beginning 
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of the case as part of their Case Management Statement obligations to discuss discovery 
numerosity. The parties meet and confer prior to the CMC anyway. At this point the parties can 
stipulate to allowing each other additional written discovery.  
 
Next, even if the parties fail to stipulate, they are given a second opportunity at the Case 
Management Conference to convince the Court that they need additional written discovery 
beyond 35. Again the CMC will occur anyway. Discussing this issue now creates virtually no 
additional burden. If the federal system is any guide, the court will resolve the issue then and 
there. The goal is to make motions for protective orders on this question effectively obsolete. 
 
Finally, for those rare cases in which the issue cannot be easily resolved and additional briefing 
would be useful, the parties may request, and the court may grant leave for a full motion. In that 
case, the resolution language preserves the same standard as has been in effect for decades, but 
with one change. The resolution language places the burden of proof, not on the recipient of the 
discovery, but rather on the propounding party to show that additional discovery beyond 35 is 
appropriate. The rule of equity is simple: if you want more discovery your burden is to explain 
why. 
 
Similar to Resolutions 10-11-2000, 10-12-2000, 11-03-2005, and 13-05-2009, which were approved 
in principle. 
 
IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  B. Douglas Robbins, WOOD ROBBINS 
LLP, 1 Post Street, Suite 800, San Francisco, CA 94104, tel 415.247.7900 x204; fax 
415.247.7901; drobbins@woodrobbins.com 
 
RESPONSIBLE FLOOR DELEGATE: B. Douglas Robbins 
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RESOLUTION 04-02-2017 
 
DIGEST 
Civil Procedure: Elimination of Separate Statement Requirement for Discovery Motions 
Amends California Rules of Court, rule 3.1345 to eliminate the requirement for separate 
statements in discovery motions unless ordered by the court or instructed by local rule.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:           
Similar to Resolutions 09-07-2011 and 08-05-2016, which were disapproved.   
     
Reasons: 
This resolution amends California Rules of Court, rule 3.1345 to eliminate the requirement for 
separate statements in discovery motions unless ordered by the court or instructed by local rule.   
This resolution should be disapproved because separate statements are useful to at least some 
judges, and the process of creating them clarifies and narrows the issues ultimately to be decided 
in such motions.   
 
The ultimate point of separate statements is to put the question/request, response, and analysis all 
in a concise compendium that enables quick analysis of each issue, allowing for a thoughtful and 
comprehensive ruling.  
 
The resolution appears to assert that separate statements provide no value, that judges and court 
personnel do not have time to make use of the statement.  The resolution further suggests that the 
court does not look at them individually, but rather in groups, and that the actual responses are in 
the movant’s declaration, suggesting that the solution might be to amend the discovery law to list 
the question with the response in the first instance.   
 
Rule 3.1345 has been in place since 1984.  If its utility were in question, it would have been 
repealed or amended, or there would be a body of evidence of concerns about it, neither of which 
is the case.  If a trial court feels that the requirements of the rule are unnecessary, pursuant to rule 
3.20, perhaps an appropriate solution would be to amend rule 3.1345 to allow trial courts to opt 
out of separate statements through a local rule promulgated pursuant to rule 10.613, rather than 
forcing the change on courts that do not desire it. 
 
As a note, Resolution 09-07-2011 sought to eliminate the necessity of separate memoranda of 
points and authorities when a separate statement is filed in support of a discovery motion, and 
08-05-2016 sought to add a requirement for an opposition separate statement.  Both of these 
resolutions were disapproved. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that the Judicial 
Council amend California Rules of Court, rule 3.1345 to read as follows: 
 
Rule 3.1345 1 
 (a) Separate statement required 2 
 Unless ordered by the court or instructed by local rule, no Any motion involving the 3 
content of a discovery request or the responses to such a request need must be accompanied by a 4 
separate statement. The motions that require a separate statement include a motion: 5 
 (1) To compel further responses to requests for admission; 6 
 (2) To compel further responses to interrogatories; 7 
 (3) To compel further responses to a demand for inspection of documents or tangible 8 
things; 9 
 (4) To compel answers at a deposition; 10 
 (5) To compel or to quash the production of documents or tangible things at a deposition; 11 
 (6) For medical examination over objection; and 12 
 (7) For issue or evidentiary sanctions. 13 
 (b) Separate statement not required 14 
 A separate statement is not required when no response has been provided to the request 15 
for discovery. 16 
 (c) Contents of separate statement 17 
 A separate statement is a separate document filed and served with the discovery motion 18 
or opposition that provides all the information necessary to understand each discovery request 19 
and all the responses to it that are at issue. The separate statement must be full and complete so 20 
that no person is required to review any other document in order to determine the full request and 21 
the full response. Material must not be incorporated into the separate statement by reference. The 22 
separate statement must include--for each discovery request (e.g., each interrogatory, request for 23 
admission, deposition question, or inspection demand) to which a further response, answer, or 24 
production is requested--the following: 25 
 (1) The  text of the request, interrogatory, question, or inspection demand; 26 
 (2) The text of each response, answer, or objection, and any further responses or answers; 27 
 (3) A short and concise statement, by movant, of the factual and legal reasons for 28 
compelling further responses, answers, or production as to each matter in dispute; 29 
 (4) A short and concise statement by the opponent to the motion, of the factual and legal 30 
reasons for not compelling further responses, answers, or production as to each matter in dispute; 31 
 (4) (5) If necessary, the text of all definitions, instructions, and other matters required to 32 
understand each discovery request and the responses to it; 33 
 (5) (6) If the response to a particular discovery request is dependent on the response 34 
given to another discovery request, or if the reasons a further response to a particular discovery 35 
request is deemed necessary are based on the response to some other discovery request, the other 36 
request and the response to it must be set forth; and 37 
 (6) (7) If the pleadings, other documents in the file, or other items of discovery are 38 
relevant to the motion, the party relying on them must summarize each relevant document. 39 
 (d) Identification of interrogatories, demands, or requests 40 
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A motion concerning interrogatories, inspection demands, or admission requests must identify 41 
the interrogatories, demands, or requests by set and number. 42 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: San Mateo County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Separate statements as currently mandated by the Rules of Court for discovery 
motions are virtually useless.  
 
The Solution: As a general rule, separate statements should be eliminated in discovery motions. 
For those rare exceptions when the court feels it wants to comb through a four-inch thick 
separate statement it can just as easily order the parties to produce one (likely a more useful joint 
separate statement) prior to hearing. 
 
Responding to Counterarguments: 
Some argue that the court likes separate statements. But this is more folklore than reality. The 
dirty little secret about separate statements is that when a research attorney or judge has to wade 
through six to nine discovery motions in any given day, they  just do not have time to read a 200 
page separate statement for each motion. Talk to your own contacts at the court to confirm. 
Perhaps this is why some federal courts in California do not allow the parties to file separate 
statements without leave of court. See N.D. Cal. L.R. 56-2. 
 
Some argue the only way to understand discovery arguments is one at a time as listed in a 
separate statement. But this is almost never how discovery arguments are laid out. Virtually all 
argumentation regarding discovery responses occurs in groups. For example, responses 2-20 
might involve a privilege issue. Responses 22-35 might implicate the right of privacy. And 
responses 60-75 might raise a question of who bears the cost of retrieving data from a server. 
These arguments are more cogently made as groups in a memorandum of points and authorities 
rather than broken out one-by-one. Consider the privilege argument (responses 2-20 in this 
hypothetical). It would be repeated eighteen-times in the separate statement. Do we imagine the 
court is really reading this argument eighteen times looking for the one or two iterations that add 
or subtract a sub-argument? No, this is not happening. Nor should it. 
 
Some argue the separate statement is the only location for a clear list of the requests and 
responses. But, again, this presumes the court is reading through hundreds of these requests and 
responses analyzing them one by one. This is not how the court looks at these motions. Rather it 
groups the responses and examines them at an issue level. The actual discovery responses are 
attached to the movant’s declaration, in any event, providing the court a reference point. 
Moreover, if the problem is that responses to discovery are difficult to understand unless the 
respondent recapitulates the original request or question, then the correct answer seems to be to 
amend the discovery act to require respondents to list out the request or question right in the text 
of their responses in the first place. Trying to fix this problem, after the fact, in a massive 
separate statement does not really fix the original problem.  
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IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified.  
 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: B. Douglas Robbins, WOOD ROBBINS 
LLP, 1 Post Street, Suite 800, San Francisco, CA 94104, tel 415.247.7900 x204; fax 
415.247.7901; drobbins@woodrobbins.com 
 
RESPONSIBLE FLOOR DELEGATE: B. Douglas Robbins 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 

Proponent is correct – the solution to the problems caused by Separate Statements is not to 
eliminate them entirely but rather to simply make it mandatory that the responding party restate 
the question and then provide a response, and also require that the propounding parties and 
responding parties provide the questions and answers document in electronic form as is required 
in a Motion for Summary Judgment to make preparation of the responses and the Separate 
Statement easier.   The purpose of the Separate Statement is not to argue why the Motion should 
be granted—that is for the Points and Authorities—but rather it is for the convenience of the 
Court.  If there is no Separate Statement, the Court must find the question, or worse yet 
questions, in wherever the questions are lodged, then find the answers, and then go back and find 
the argument.  The Separate Statement puts this together in one single location.  Nor can the 
Points and Authorities replace the Separate Statement.  Quite often the questions and answers 
have slight differences and there is simply not enough room in a Points and Authorities to deal 
with that detail.   To rule, the Court must look at every question and response, even if they are in 
a single group, to understand the argument.  The Separate Statement makes this more 
convenient.   
 

mailto:drobbins@woodrobbins.com�
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RESOLUTION 04-03-2017 
 
DIGEST 
Evidence Code: Inadmissibility of Hearing Officer's Testimony 
Amends Evidence Code section 703.5 to clarify the types of proceedings in which a person who 
previously presided over a quasi-judicial proceeding is prohibited from testifying. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Evidence Code section 703.5 to clarify the types of proceedings in which 
a person who previously presided over a quasi-judicial proceeding is prohibited from testifying. 
This resolution should be disapproved because it presumes, contrary to principles of statutory 
construction, that the Legislature intended section 703.5 to sweep as broadly as the privileges 
governed by the definitions it seeks to incorporate. 
 
Section 703.5 prohibits the presiding officer in any judicial or quasi-judicial proceeding, arbitra-
tion or mediation, from testifying at a subsequent civil proceeding about any statement, conduct 
or decision occurring in connection with the prior proceeding except under certain enumerated 
circumstances. It does not define “civil proceeding.” This resolution seeks to incorporate the 
broad definition that applies to the privileges found in Division 8. But those definitions expressly 
“do not govern the construction of any other division.” (Evid. Code §900.) This includes Divi-
sion 6, where section 703.5 is found. The policy underlying privileges was deemed to require 
recognition in all proceedings of any nature in which testimony can be compelled. (Cal. Law 
Rev. Com. com., Evid. Code §910 (1965), p. 1152.) This resolution, by embracing a definition of 
“proceeding” that expressly applies only to Division 8, confuses rather than clarifies what is in-
tended.  
 
Because section 703.5 is found in Division 6, which addresses witnesses, it is governed by the 
more general definitions found in Division 2, which define “civil action” as including “civil pro-
ceedings” (Evid. Code §120), but does not provide a definition for the latter term. Under princi-
ples of statutory construction, it must be presumed the Legislature did not intend the definitions 
in Division 8 to apply to section 703.5. Had the Legislature intended to treat section 703.5 as a 
privilege, governed by the definitions in sections 901 and 902, it would have placed it in Divi-
sion 8. If a definition of “civil proceeding” is needed in section 703.5, it should be placed within 
Division 6. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Evidence Code section 703.5 to read as follows: 
 
§ 703.5 1 
 No person presiding at any judicial or quasi-judicial proceeding, and no arbitrator or 2 
mediator, shall be competent to testify, in any subsequent civil proceeding as defined in Sections 3 
901 and 902 as to any statement, conduct, decision, or ruling, occurring at or in conjunction with 4 
the prior proceeding, except as to a statement or conduct that could give rise to civil or criminal 5 
contempt, (b) constitute a crime, (c) be the subject of investigation by the State Bar or 6 
Commission on Judicial Performance, or (d) give rise to disqualification proceedings under 7 
paragraph (1) or (6) of Section 170.1 of the Code of Civil Procedure.  However, this section does 8 
not apply to a mediator with regard to any mediation under Chapter 11 (commencing with 9 
Section 3160) of 2 of Division 8 of the Family Code. 10 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Evidence Code section 703.5 prevents a judge, a person presiding over a judicial 
or quasi-judicial proceeding, an arbitrator or a mediator from testifying in a subsequent civil pro-
ceeding as to anything that occurred or was said in the proceeding over which he or she presided.  
The term “civil proceeding” is not defined, however.  It is, therefore, unclear whether section 
703.5 bars testimony of a judge or quasi-judicial officer as to the matters listed in the section in a 
quasi-judicial proceeding, such as an administrative hearing, hospital professional peer review, 
or arbitration. 
 
Evidence Code section 901 defines “proceeding” as “any action, hearing, investigation, inquest 
or inquiry (whether conducted by a court, administrative agency, hearing officer, arbitrator, leg-
islative body, or any other person authorized by law) in which, pursuant to law, testimony can be 
compelled to be given.”  Section 902 defines a “civil proceeding” as “any proceeding except a 
criminal proceeding.”  But under section 900, these definitions apply only to the privileges in 
Division 8 of the Evidence Code and “do not govern the construction of any other division.”  
Section 703.5 is in a different division, Division 6. 
 
The Solution:  Amend section 703.5 to incorporate the definition of “civil proceeding” in sec-
tions 901 and 902.  That definition is clear and comprehensive.  By incorporating it, section 
703.5 will assures that, except as the section provides, a judge or other person it describes cannot 
be compelled to testify in a non-criminal proceeding of any kind about a statement, conduct, de-
cision, or ruling in a prior proceeding. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule other than those expressly identified. 
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CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
 
AUTHOR AND/OR PERMANENT CONTACT: Jay-Allen Eisen, Jay-Allen Eisen Law Cor-
poration, 1000 G Street, Sacramento, CA 95814, (916) 444-6171.  jae@eisenlegal.com 
 
RESPONSIBLE FLOOR DELEGATE:  Jay-Allen Eisen 
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RESOLUTION 04-04-2017 
 
DIGEST 
Costs: Entry of Costs Following Motion to Strike or Tax Costs 
Amends rule 3.1700 of the California Rules of Court to provide for entry of costs upon 
determination of a motion to strike or tax costs. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends rule 3.1700 of the California Rules of Court to provide for entry of costs 
upon determination of a motion to strike or tax costs. This resolution should be disapproved 
because the issue it seeks to address is not significant in actual practice.  
 
The costs are entered when the time for filing a motion has past. Plainly, in those cases when a 
motion has been filed, costs are held in abeyance pending a ruling on the motion by the court. 
When the court rules, as in the case of any motion, then those are the costs the clerk enters. As a 
result, this change in the law is unnecessary. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that the Judicial 
Council amend California Rules of Court, rule 3.1700 to read as follows: 
 
Rule 3.1700  1 
 (a) Claiming costs 2 
 (1)  Trial costs 3 
 A prevailing party who claims costs must serve and file a memorandum of costs within 4 
15 days after the date of service of the notice of entry of judgment or dismissal by the clerk 5 
under Code of Civil Procedure section 664.5 or the date of service of written notice of entry of 6 
judgment or dismissal, or within 180 days after entry of judgment, whichever is first. The 7 
memorandum of costs must be verified by a statement of the party, attorney, or agent that to the 8 
best of his or her knowledge the items of cost are correct and were necessarily incurred in the 9 
case. 10 
 (2) Costs on default 11 
 A party seeking a default judgment who claims costs must request costs on the Request 12 
for Entry of Default (Application to Enter Default) (form CIV-100) at the time of applying for 13 
the judgment. 14 
 (b) Contesting costs 15 
 (1) Striking and taxing costs 16 
Any notice of motion to strike or to tax costs must be served and filed 15 days after service of the 17 
cost memorandum. If the cost memorandum was served by mail, the period is extended as 18 
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provided in Code of Civil Procedure section 1013.  If the cost memorandum was served 19 
electronically, the period is extended as provided in Code of Civil Procedure section 20 
1010.6(a)(4). 21 
 (2) Form of motion 22 
 Unless objection is made to the entire cost memorandum, the motion to strike or tax costs 23 
must refer to each item objected to by the same number and appear in the same order as the 24 
corresponding cost item claimed on the memorandum of costs and must state why the item is 25 
objectionable. 26 
 (3) Extensions of time 27 
 The party claiming costs and the party contesting costs may agree to extend the time for 28 
serving and filing the cost memorandum and a motion to strike or tax costs. This agreement must 29 
be confirmed in writing, specify the extended date for service, and be filed with the clerk. In the 30 
absence of an agreement, the court may extend the times for serving and filing the cost 31 
memorandum or the notice of motion to strike or tax costs for a period not to exceed 30 days. 32 
 (4) Entry of costs 33 
 After the time has passed for a motion to strike or tax costs or for upon filing an order 34 
determining that motion, the clerk must immediately enter the costs on the judgment. 35 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Rule of Court 3.1700(b)(4) is currently so unclear as to be indecipherable.  It 
requires the clerk to enter the pre-judgment costs claimed in a memorandum of costs “[a]fter the 
time has passed for a motion to strike or tax costs or for determination of that motion.”  But there 
is no time “for determination” of a motion to strike or tax costs.  Code of Civil Procedure section 
689.050 provides that costs are added to the judgment either upon the filing of an order allowing 
costs or, if no motion to tax is filed, upon expiration of time for making the motion.  But no 
statute or rule of court provides a deadline for making a determination on a motion to strike or 
tax.  The existing rule, therefore, requires the clerk to enter costs after passage of a non-existent 
time. 
 
Even if there were a time limit for determining such a motion, the rule does not provide what 
happens if the motion isn’t decided by the deadline.  Is the motion deemed denied (as with a new 
trial motion) and the full amount of costs claimed awarded?  Or is the motion deemed granted 
and the cost memorandum stricken, or disputed items deleted or reduced? 
 
The Solution:  In subsection (b)(4) of rule 3.1700, delete “for” and insert the proposed new 
language.  The rule will then provide that the clerk shall enter the costs on the judgment either 
after the time for a motion to strike or tax has passed, or, consistent with section 689.050, “upon 
filing an order determining that motion.”  This comports with the judicial rule, “Where costs are 
established by the judgment, but the amount of the award is ascertained at a later time, the court 
clerk enters the costs on the judgment after the amount is determined.”  Chodos v. Borman 
(2015) 239 Cal.App.4th 707, 715 (italics added). 
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IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jay-Allen Eisen, Jay-Allen Eisen Law 
Corporation, 1000 G Street, Sacramento, CA 95814, (916) 444-6171.  jae@ eisenlegal.com 
 
RESPONSIBLE FLOOR DELEGATE: Jay-Allen Eisen 
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RESOLUTION 04-05-2017 
 

DIGEST 
Enforcement of Judgments: Collecting Judgments from all California Jurisdictions 
Amends Code of Civil Procedure section 699.520 to clarify a discrepancy between Judicial 
Council Form EJ130 and the authorizing statute. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Code of Civil Procedure section 699.520 to clarify a discrepancy 
between Judicial Council Form EJ130 and the authorizing statute. This resolution should be 
approved in principle because the discrepancy presents collections problems for creditors with 
small claims judgments or administrative agency judgments. 
 
A judgment creditor can collect on a judgment by using Judicial Council Form EJ130 to issue a 
Writ of Execution which the county sheriff or marshal enforces. This Judicial Council form 
allows enforcement of judgments issued by trial courts with jurisdiction over unlimited, limited, 
small claims actions, and by other California tribunals such as the California Department of 
Labor Standards Enforcement (“DLSE”). The authorizing statutes for Judicial Council Form 
EJ130 are Code of Civil Procedure sections 699.520, 712.010, 715.010 and Government Code 
section 6103.5 (“authorizing statutes”).  
 
The problem is that Code of Civil Procedure section 699.520, the only authorizing statute which 
lists the types of judgments available for enforcement through the use of Judicial Council Form 
EJ130, only mentions judgments in unlimited and limited civil cases. But the Judicial Council 
Form EJ130, if filled out correctly, issues a Writ of Execution for judgments issued by all 
tribunals including the small claims courts and administrative agencies such as the DLSE. This is 
a discrepancy that should be corrected so that collections efforts are not hampered. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure Section 699.520 to read as follows:
 
§ 699.520 1 
 The writ of execution shall require the levying officer to whom it is directed to enforce 2 
the money judgment and shall include the following information: 3 
 (a) The date of issuance of the writ. 4 
 (b) The title of the court where the judgment is entered and the cause and number of the 5 
action. 6 
 (c) The name and address of the judgment creditor and the name and last known address 7 
of the judgment debtor.  If the judgment debtor is other than a natural person, the type of legal 8 
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entity shall be stated. 9 
 (d) The date of the entry of the judgment and of any subsequent renewals and where 10 
entered in the records of the court. 11 
 (e) The total amount of the money judgment as entered or renewed, together with costs 12 
thereafter added to the judgment pursuant to Section 685.090 and the accrued interest on the 13 
judgment from the date of entry or renewal of the judgment to the date of issuance of the writ, 14 
reduced by any partial satisfactions and by any amounts no longer enforceable. 15 
 (f) The amount required to satisfy the money judgment on the date the writ is issued. 16 
 (g) The amount of interest accruing daily on the principal amount of the judgment from 17 
the date the writ is issued. 18 
 (h) Whether any person has requested notice of sale under the judgment and, if so, the 19 
name and mailing address of that person. 20 
 (i) The sum of the fees and costs added to the judgment pursuant to Section 6103.5 or 21 
68511.3 of the Government Code, and which is in addition to the amount owing to the judgment 22 
creditor on the judgment. 23 
 (j) Whether the writ of execution includes any additional names of the judgment debtor 24 
pursuant to an affidavit of identity, as defined in Section 680.135. 25 
 (k) A statement indicating whether the case is limited, or unlimited, small claims, or 26 
other originating jurisdiction.  27 
 

(Proposed new language underlined; language to be deleted stricken) 
  
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  This corrects an inconsistency between an authorizing code section and a judicial 
counsel form.  The inconsistency creates an inability to enforce a judgment for back wages in the 
administrative arena.  About 15% of judgments issued by the Department of Labor Standards 
Enforcement (DLSE) are actually collected.  Of the estimated $30 million in wages, less than $5 
million are collected.  (http://www.labor.ucla.edu/publication/hollow-victories-the-crisis-in-
collecting-unpaid-wages-for-californias-workers/).  Once DLSE issues a judgment, it is filed 
with the Superior Court.  A Form EJ-130 or Writ of Execution is used for collection by the party 
seeking to enforce the judgment.  The box which indicates the origin of the judgment is located 
to the right-hand side just below the caption and offers these options for origin: “limited, 
unlimited, small claims, or other___”.  In the “other” blank you insert the originating 
jurisdiction, for example “Other DLSE”.  CCP § 699.520 authorizes the judicial council form; 
the Writ of Execution.  There is a conflict in the language of the form and the CCP. The code 
does not provide for small claims and other judgments, which impacts employees seeking to 
collect on wage judgments against employers, but it also impacts those seeking to enforce small 
claims judgments and other administrative agencies judgments.   
 
The Solution: This resolution seeks to clarify the authorizing statue with the intent of the judicial 
council that the form EJ-130, may be used to enforce judgments from limited, unlimited, small 
claims or other originating jurisdictions.  This resolution seeks to correct the discrepancy by 
adding language from the judicial council form to the authorizing statute, allowing all judgments 
to be collected by the sheriff after being issued by the superior court through the writ as intended 
by the judicial counsel. 
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IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
  
AUTHOR AND PERMANENT CONTACT: Erin Stratte, PO Box 163557, Sacramento, CA 
95816, erin@strattelaw.com, 818-334-4409 
 
RESPONSIBLE FLOOR DELEGATE: Erin Stratte 
  

mailto:erin@strattelaw.com�
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RESOLUTION 04-06-2017 
 
DIGEST 
Legal Malpractice: Tolling Statute of Limitations Pending Mandatory Fee Arbitration 
Amends Code of Civil Procedure section 340.6 to toll the statute of limitations for legal 
malpractice actions during Mandatory Fee Arbitration.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:           
No similar resolutions found. 
     
Reasons: 
This resolution amends Code of Civil Procedure section 340.6 to toll the statute of limitations for 
legal malpractice actions during Mandatory Fee Arbitration.  This resolution should be approved 
in principle because it encourages settlement and protects clients from unknowingly waiving 
their rights.   
 
Under existing law, the statute of limitations for a client’s claim against her/his attorney is one 
year for any cause of action except actual fraud, which has a four-year statute of limitations.   
Tolling under section 340.6 is strictly limited, and therefore, since the attorney’s injury-causing 
error happens by definition during the representation, the one-year statute of limitations most 
commonly begins as soon as the attorney-client relationship ends.  This leaves clients with little 
time to evaluate and pursue a malpractice claim. 
 
Since clients who are injured by their attorney are also often unhappy with their bill, there is 
often a fee dispute between the parties.  Because the statute of limitations for fee disputes is 
governed by contract, not section 340.6, attorneys, who are savvy to their clients’ short statute of 
limitations, wait one year before making their demand for Mandatory Fee Arbitration.  This bars 
the client from seeking any affirmative relief against the attorney.  This resolution does not 
change that scenario; it does not resurrect a dead claim. 
 
This resolution changes the scenario where an attorney institutes Mandatory Fee Arbitration 
before the client’s statute of limitations expires.  In that situation, the client (who is often 
unrepresented) can mistakenly believe that either their malpractice claim will be adjudicated as 
part of the arbitration, or that the statute of limitations will be tolled while they work to resolve 
their disputes with their former counsel.  Some attorneys will even discuss global settlement, 
knowing that the statute is running.  Consequently, clients can unknowingly lose their right to 
affirmative relief against an attorney who injured them.   
 
Alternatively, clients who are aware of their short statute of limitations must file a lawsuit 
against their attorney before the Fee Arbitration is over to preserve their rights.  This means that 
the parties must simultaneously litigate in two different forums, which is inefficient, discourages 
settlement, and can result in inconsistent rulings. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 340.6 to read as follows: 
 
§ 340.6 1 
 (a) An action against an attorney for a wrongful act or omission, other than for actual 2 
fraud, arising in the performance of professional services shall be commenced within one year 3 
after the plaintiff discovers, or through the use of reasonable diligence should have discovered, 4 
the facts constituting the wrongful act or omission, or four years from the date of the wrongful 5 
act or omission, whichever occurs first. If the plaintiff is required to establish his or her factual 6 
innocence for an underlying criminal charge as an element of his or her claim, the action shall be 7 
commenced within two years after the plaintiff achieves postconviction exoneration in the form 8 
of a final judicial disposition of the criminal case. Except for a claim for which the plaintiff is 9 
required to establish his or her factual innocence, in no event shall the time for commencement 10 
of legal action exceed four years except that the period shall be tolled during the time that any of 11 
the following exist: 12 
 (1) The plaintiff has not sustained actual injury. 13 
 (2) The attorney continues to represent the plaintiff regarding the specific subject matter 14 
in which the alleged wrongful act or omission occurred. 15 
 (3) The attorney willfully conceals the facts constituting the wrongful act or omission 16 
when such facts are known to the attorney, except that this subdivision shall toll only the four-17 
year limitation. 18 
 (4) The plaintiff is under a legal or physical disability which restricts the plaintiff's ability 19 
to commence legal action. 20 
 (5)  A dispute between the lawyer and client concerning fees, costs, or both is pending 21 
resolution under Business & Professions Code Sections 6200-6206.  As used in this subsection, 22 
“pending” means from the date a request for arbitration is filed until 30 days after receipt of 23 
notice of the award of the arbitrators, or receipt of notice that the arbitration is otherwise 24 
terminated, whichever comes first. 25 
 (b)  In an action based upon an instrument in writing, the effective date of which depends 26 
upon some act or event of the future, the period of limitations provided for by this section shall 27 
commence to run upon the occurrence of that act or event. 28 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Mandatory Fee Arbitration (“MFA”)provides an alternative to court involvement 
in the resolution of fee disputes between clients and attorneys.  While Business & Professions 
Code §6206 tolls the time for filing a civil action regarding a dispute subject to MFA until 30 
days after an award is served or the is otherwise terminated, it does not toll the statute of 
limitations regarding a client’s action against an attorney for legal malpractice.  Moreover, 
section 6201(d)(2) provides that a client waives their right to MFA if the client files an action 
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against the attorney for alleged malpractice. 
 
The problem is that while MFA is designed to be a speedy process, depending on when MFA is 
first requested, the complexity of the fee dispute, and the caseload of the program where the fee 
dispute is being handled, the MFA proceeding may not be resolved by the time the one-year 
malpractice statute of limitations expires.  This situation forces clients to make a difficult choice 
of whether to (a) file a complaint against the attorney to preserve a malpractice claim, which will 
in turn waive the pending MFA proceeding, or (b) risk having their malpractice claim barred by 
the one-year malpractice statute of limitations. 
 
The Solution:  Amend Code of Civil Procedure section 340.6(a) to add a new subsection (5) 
which expressly provides that statute of limitations regarding a client’s malpractice claim is 
tolled during the pendency of a fee dispute between the attorney and client under the MFAA. 
 
IMPACT STATEMENT 
This resolution would impact/expand tolling pursuant to Business & Professions Code section 
6206.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Kenneth E. Bacon, MASTAGNI 
HOLSTEDT, A.P.C., 912 I Street, Sacramento, CA 95811, Phone : (916) 491-4246, E-mail:  
kbacon@mastagni.com 
 
RESPONSIBLE FLOOR DELEGATE: Kenneth E. Bacon. 
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RESOLUTION 04-07-2017 
 
DIGEST 
Civil Rights: Recording Police Action 
Adds Civil Code section 52.8 to provide a specific statutory right of action against any person 
who interferes with the audio or visual recording of police action or a crime scene. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 12-01-2012, which was approved in principle, and Resolution 01-10-2016, 
which was disapproved. 
 
Reasons: 
This resolution adds Civil Code section 52.8 to provide a specific statutory right of action against 
any person who interferes with the audio or visual recording of police action or a crime scene. 
This resolution should be disapproved because it is unnecessary, vague and overly broad. 
 
Citizen recordings of police conduct have increased public scrutiny and law enforcement’s use of 
both dashboard and body cameras. In response, California (acting on Resolution 12-01-2012) 
amended Penal Code sections 69 and 148 in 2015 to expressly exclude photographing or 
recording an officer from the definitions of criminal interference. This resolution goes further, 
providing a civil right of action for denial or interference with visual or sound recording of a 
“Police Action” or “Crime Scene.” The recorder would be entitled to actual damages of no less 
than $1,000 and reasonable attorney fees as determined by the court. 
 
State and federal courts have found First Amendment protection for recording officers in the 
course of their duties. (Fordyce v. City of Seattle (9th Cir. 1995) 55 F.3d 46, 439; Glik v. 
Cunniffe (1st Cir. 2001) 655 F.3d 78, 82; see also Tichinin v. City of Morgan Hill (2009) 177 
Cal.App.4th 1049, 1074-1081.) This provides a right to seek damages under 42 U.S.C., section 
1983 for any violation. Under this resolution, there would be no liability only if it can be shown 
by a preponderance of the evidence that the denial or interference with the right to record 
“actually interfere[d]” with the “Police Action.” This creates a conflict with the standards for 
section 1983 liability. For example, if the recorder repeatedly refuses to move away from a crime 
scene, an officer may constitutionally arrest him or her based on a reasonable belief he or she is 
interfering. (See, e.g., In re Muhammed C. (2002) 95 Cal.App.4th 1325, 1330.) Yet under the 
resolution, the officer would have to affirmatively defend a lawsuit by showing the recording 
actually posed a material impediment to the police action.  
 
Additionally, the definition of “Police Action” is vague. It references “similar law enforcement 
activities,” which under principles of statutory construction, would imply something other than 
“questioning, citing, detaining or arresting another person.” “Crime Scene” is overly broad. It 
lacks an exception for private property. This resolution would permit a cause of action against 
someone who refuses entry to a home if “Police Action” is occurring inside. 
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TEXT OF RESOLUTION  
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Civil Code section 52.8 as follows. 
 
§ 52.8 1 
 (a) Definitions 2 
 (1) A Police Action includes, but is not limited to, any situation in which a law 3 
enforcement officer is engaged or attempting to engage in questioning, citing, detaining or 4 
arresting another person, or otherwise engaged in similar law enforcement activities. 5 
 (2) A Crime Scene is a physical area designated by one or more law enforcement officers 6 
where evidence regarding a crime is being preserved, collected, photographed or examined. 7 
 (b) Unless otherwise prohibited by law, all persons shall have the right to visually or 8 
sound record a Police Action or Crime Scene, unless by a preponderance of evidence doing so 9 
actually interferes with the conduct of a Police Action or the preservation of a Crime Scene.  The 10 
act of visually or sound recording a Police Action or Crime Scene by itself shall not constitute 11 
interference. 12 
 (c) Any person or persons who denies or interferes with the right to visually or sound 13 
record a Police Action or Crime Scene is liable for each offense for the actual damages, but in no 14 
case less than $1,000, and reasonable attorney’s fees as may be determined by the court, suffered 15 
by the person denied the right guaranteed by subsection (b) above. 16 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  Recent events involving cell phone visual or audio recording of the use of force 
by law enforcement officers have demonstrated the importance of this relatively new technology 
in providing reliable evidence of the actions of the law enforcement officers.   Furthermore, 
incidences have been reported in the media where law enforcement officers demanded that 
witnesses stop recording, confiscated the recording device, and/or even detained or arrested the 
person making the recording.   Indeed, in 2015 it was necessary for the Legislature to enact and 
Governor Brown to sign Senate Bill 411 making it clear that it is not a crime to record police 
activity, and the courts have held that people have a First Amendment right to record police 
action.  Nevertheless, people who attempt to record police action and are wrongly prevented 
from doing so, have no clear right to bring a civil action to recover damages for such wrongful 
acts, a right which may be the most effective deterrent of such conduct.   
 
The Solution:  If recording police action is not a crime and one has a constitutional right to do so, 
a person should also be able to enforce that right.  The resolution grants that right.  
A version of this resolution was disapproved in 2016, most likely based on ResCom’s objections.  
Those objections have been met.  In order for a person to be wrongfully denied the right to 
record police action, the resolution now provides that the person engaged in recording must not 
be violating any other law, such as trespass.  The provision for treble damages, which ResCom 
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characterized as punitive, has been removed.  In its present form, the resolution should be 
unobjectionable.  
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: John T. Hansen, 582 Market Street, Suite 
1700, San Francisco, California 94105. Telephone: 415-444-6684 (o); 510-910-1392 (m); 
jhansenlaw101@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: John T. Hansen 
 

mailto:jhansenlaw101@gmail.com�
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RESOLUTION 04-08-2017 
 
DIGEST 
Discovery:  Supplemental Requests for Admission 
Amends Code of Civil Procedure section 2033.220 to allow supplemental requests for 
admissions where original responses assert lack of information or knowledge. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 04-02-2014, which was approved in principle, and Resolution 01-07-2003, 
which was withdrawn. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2033.220 to allow supplemental 
requests for admissions where original responses assert lack of information or knowledge. This 
resolution should be disapproved because the identified problem is adequately addressed by 
existing sanctions for failure to admit facts that are subsequently proven, and the proposed 
changes could interfere with that remedy. 
 
Unlike other forms of discovery, the purpose of requests for admission is not to “uncover 
information,” but to “eliminate the need for proof.”  (Stull v. Sparrow (2001) 92 Cal.App.4th 
860, 864.) Because requests for admission are designed to streamline issues for trial, failure to 
admit facts that later have to be proven is presumptively sanctionable, up to the amount of 
attorney fees and costs incurred in proving those facts. (Code. Civ. Proc., § 2033.420.) There is 
no exception for failures to admit that are based on lack of information or knowledge. (Ibid.)  
Cost recovery is available even against the prevailing party at trial. (Smith v. Circle P. Ranch Co. 
(1978) 87 Cal.App.3d 267, 274.) Given the fairly severe penalties for requiring the propounding 
party to prove a fact that was the subject of a request for admission, a responding party already 
has every incentive to stipulate to facts once information or knowledge allowing and admission 
has been gained.   
 
The procedure in the resolution could interfere with the propounding party’s ability to obtain 
sanctions. If the responding party initially fails to admit a fact, presumably the propounding party 
will engage in discovery and investigation aimed at gathering evidence to prove that fact.  
However, if, in response to a final supplemental request for admission, the responding party 
finally admits the fact in question, the propounding party might lose the ability to collect the 
costs of obtaining proof. The absence of this deterrent could needlessly increase the cost of 
litigation over issues that ultimately are not disputed. Because adequate incentives for admission 
exist, and supplemental requests for admission could impair the ability to obtain sanctions, the 
resolution should be disapproved. 
 
In addition, because it borrows language from Code of Civil Procedure sections 2030.070 and 
2031.050, the resolution perpetuates an existing problem with supplemental discovery requests. 
The resolution, like those sections, would effectively allow only one supplemental request in 
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counties where initial trial dates are set very early in litigation. Thus, the resolution would 
benefit from amendments similar to those proposed for sections 2030.070 and 2031.050 in 
Resolution 06-09-2015, which was approved in principle. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 2033.220 to read as follows: 
 
§ 2033.220   1 
 (a) Each answer in a response to requests for admission shall be as complete and 2 
straightforward as the information reasonably available to the responding party permits. 3 
 (b) Each answer shall: 4 
 (1) Admit so much of the matter involved in the request as is true, either as expressed in 5 
the request itself or as reasonably and clearly qualified by the responding party. 6 
 (2) Deny so much of the matter involved in the request as is untrue. 7 
 (3) Specify so much of the matter involved in the request as to the truth of which the 8 
responding party lacks sufficient information or knowledge. 9 
 (c) If a responding party gives lack of information or knowledge as a reason for a failure 10 
to admit all or part of a request for admission, that party shall state in the answer that a 11 
reasonable inquiry concerning the matter in the particular request has been made, and that the 12 
information known or readily obtainable is insufficient to enable that party to admit the matter. 13 
 (d) If a responding party gives lack of information or knowledge as a reason for a failure 14 
to admit all or part of a request for admission, then the propounding party may propound a 15 
supplemental request for admission twice before the initial setting of a trial date, and, subject to 16 
the time limits on discovery proceedings and motions provided in Chapter 8 (commencing with 17 
section 2024.010), once after the initial setting of a trial date. 18 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem:  Whereas a party may request a supplemental response to interrogatories and 
demand for production of documents, no comparable provision exists in CCP Section 2033 to 
allow for a supplemental request for admission if a responding party gives lack of information or 
knowledge as a reason for a failure to admit.  The inability to seek a supplemental response 
either admitting or denying the fact in issue inhibits the parties’ ability to narrow the disputed 
issues for trial. 
 
The Solution:  This resolution would permit supplemental requests for admission on similar 
terms to those set forth in CCP sections 2030 and 2031 dealing with interrogatories and demands 
for production of documents. 
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IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND PERMANENT CONTACT:  Russell S. Kohn, Esq., Kohn Law Office, 2170 
S. El Camino Real, Suite 201, Oceanside, CA 92054 (760) 721-8182 
 
RESPONSIBLE FLOOR DELEGATE: Russell S. Kohn, Esq. 
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RESOLUTION 04-09-2017 
 
DIGEST  
Public Contracts: Attorneys’ Fees 
Adds Public Contract Code section 4115 to allow for attorneys’ fees awards in certain disputes 
between subcontractors and prime contractors on public projects. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution adds Public Contract Code section 4115 to allow for attorneys’ fees awards in 
certain disputes between subcontractors and prime contractors on public projects. This resolution 
should be disapproved because it does not fully justify the proposed deviation from section 1021 
of the Code of Civil Procedure, known as the American Rule, that each party pays its own 
attorneys’ fees.   
 
California law generally adheres to the American Rule, codified at section 1021 of the Code of 
Civil Procedure under which each side bears its own attorneys’ fees in any litigation. (See, e.g., 
Ahoub v. City and County of San Francisco (2006) 141 Cal.App.4th 643, 644.)  The major 
exceptions to the rule are found in the civil rights context, in order to encourage victims to bring 
meritorious suits or to extend the law. (Serrano v. Priest (1977) 20 Cal.3d 25, 46.)  Parties to a 
contract also frequently agree that the prevailing party in any dispute arising from the contract is 
entitled to reasonable attorneys’ fees. Here, however, the disputes will usually involve business-
entities, and there is no policy reason for a one-sided attorneys’ fee provision in favor of 
subcontractors, and prime contractors under certain circumstances. Furthermore, subcontractors 
are free to include an attorneys’ fee provision in their proposal for the contract in question, which 
would protect them in the event that the prime contractor improperly employs a different 
subcontractor. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to add Public Contract Code Section 4115 to read as follows: 
 
§ 4115 1 
 In any action in a court of appropriate jurisdiction by a subcontractor against a prime 2 
contractor alleging violation of Section 4107(a), the subcontractor shall be awarded reasonable 3 
attorney’s fees upon prevailing in such action. The prime contractor shall be awarded reasonable 4 
attorney’s fees upon a finding by the court that the action was not brought in good faith. 5 
 
   (Proposed new language underlined; language to be deleted stricken) 
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PROPONENT: Bar Association of Northern San Diego County. 
 
STATEMENT OF REASONS 
 
The Problem: Under the “Subletting and Subcontracting Fair Practices Act” (Public Contract 
Code 4100 et seq.), a prime contractor whose bid on a public works project is accepted by the 
awarding agency, may not substitute a person as subcontractor in place of the subcontractor 
listed in the original bid.  
 
The prime contractor has a statutory duty toward the subcontractor, and confers the right on the 
listed subcontractor to perform the subcontract. That right may be enforced by an action for 
damages against the prime contractor to recover the benefit of the bargain the listed 
subcontractor would have realized had he not wrongfully been deprived of the subcontract.  
 
Notwithstanding the right of the subcontractor to bring an action against the prime contractor for 
damages, there is no provision in the Public Contract Code for awarding attorneys’ fees in such 
action. The subcontractor very often has limited resources to litigate against a prime contractor, 
which in many instances may have unlimited resources to defend against such action.  Without a 
provision for attorneys’ fees, the subcontractor may be reluctant to even commence such an 
action, notwithstanding an obvious violation by the prime contractor because the attorneys’ fees 
incurred may exceed the amount of the award.   
 
The Solution: This Resolution would allow recovery of attorney’s fees to the prevailing 
subcontractor, and allow for recovery of attorney’s fees by the prime contractor upon a finding 
that the action was not brought in good faith. It would in effect level the playing field, and may 
deter a prime contractor from electing to pay a 10% penalty rather than retaining the original 
subcontractor, thus preventing bid shopping and bid peddling. 
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 

   
CURRENT OR PRIOR RELATED LEGISLATION 
None known.   
 
AUTHOR AND/OR PERMANENT CONTACT: Jeffry M. Skiljan, Moore & Skiljan, 7700 El 
Camino Real, Ste. 207, Carlsbad, CA 92009; 760-944-7700 x2. 
 
RESPONSIBLE FLOOR DELEGATE: David R. Moore 
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COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The SDCBA Delegation would approve Resolution 04-09-2017 in principle if amended on line 5 
to change the words “brought in bad faith” to “frivolous.” The SDCBA Delegation supports the 
primary purpose of the Resolution and the limitation on a reciprocal right of a prime contractor 
to recover attorney’s fees, but objects to the introduction of a new standard of “good faith” 
versus the well tested “frivolous” standard used in similar attorney fee statutes. 
 
The SDCBA Delegation also notes that additional amendments may be necessary to address 
whether this proposed new section is intended to supplant any contractual attorney fee provision 
or to function in the absence of any attorney fee provision. 
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RESOLUTION 04-10-2017 
 
DIGEST 
Demurrer: Permit Meet and Confer by Letter 
Amends Code of Civil Procedure section 430.41 to allow attorneys to meet and confer by letter 
prior to filing a demurrer. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 430.41 to allow attorneys to meet and 
confer by letter prior to filing a demurrer. This resolution should be approved in principle 
because communication by letter is a practical, recognized and effective means to communicate 
the reasons for a demurrer in an informal attempt to obviate the need to demur, as contemplated 
by the meet and confer provision. 
 
The current version of the statute requires parties to meet and confer in person or by telephone in 
an informal effort to address and resolve objections to the pleading which would be the subject 
of a demurrer. Presumably, this is predicated on the presupposition that the parties would more 
likely reach a resolution of the issue through direct and contemporaneous communication in-
person or by phone. Yet the in-person and/or telephonic meet and confer requirement presents 
challenges because of attorney availability and amount of material, and the details and analysis 
which may need to be covered. In some cases talking may actually frustrate the prospect of a 
reasoned resolution where an emotionally-neutral written exposition, setting forth the legal 
analysis, may be more effective. The Discovery Act generally allows for the meet and confer 
process for discovery disputes to be completed in writing, despite the fact that it can prolong the 
process. In addition, communications may be further fostered through email as well.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 430.41 to read as follows: 
 
§ 430.41 1 
 (a)  Before filing a demurrer pursuant to this chapter, the demurring party shall meet and 2 
confer in person, or by telephone, or by letter with the party who filed the pleading that is subject 3 
to demurrer for the purpose of determining whether an agreement can be reached that would 4 
resolve the objections to be raised in the demurrer. If an amended complaint, cross-complaint, or 5 
answer is filed, the responding party shall meet and confer again with the party who filed the 6 
amended pleading before filing a demurrer to the amended pleading. 7 
 (1)  As part of the meet and confer process, the demurring party shall identify all of the 8 
specific causes of action that it believes are subject to demurrer and identify with legal support 9 
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the basis of the deficiencies. The party who filed the complaint, cross-complaint, or answer shall 10 
provide legal support for its position that the pleading is legally sufficient or, in the alternative, 11 
how the complaint, cross-complaint, or answer could be amended to cure any legal insufficiency. 12 
 (2)  The parties shall meet and confer at least five days before the date the responsive 13 
pleading is due. If the parties are not able to meet and confer at least five days prior to the date 14 
the responsive pleading is due, the demurring party shall be granted an automatic 30-day 15 
extension of time within which to file a responsive pleading, by filing and serving, on or before 16 
the date on which a demurrer would be due, a declaration stating under penalty of perjury that a 17 
good faith attempt to meet and confer was made and explaining the reasons why the parties could 18 
not meet and confer. The 30-day extension shall commence from the date the responsive 19 
pleading was previously due, and the demurring party shall not be subject to default during the 20 
period of the extension. Any further extensions shall be obtained by court order upon a showing 21 
of good cause. 22 
 (3)  The demurring party shall file and serve with the demurrer a declaration stating either 23 
of the following: 24 
 (A)  The means by which the demurring party met and conferred with the party who filed 25 
the pleading subject to demurrer, and that the parties did not reach an agreement resolving the 26 
objections raised in the demurrer. 27 
 (B)  That the party who filed the pleading subject to demurrer failed to respond to the 28 
meet and confer request of the demurring party or otherwise failed to meet and confer in good 29 
faith. 30 
 (4)  Any determination by the court that the meet and confer process was insufficient 31 
shall not be grounds to overrule or sustain a demurrer. 32 
 (b)  A party demurring to a pleading that has been amended after a demurrer to an earlier 33 
version of the pleading was sustained shall not demur to any portion of the amended complaint, 34 
cross-complaint, or answer on grounds that could have been raised by demurrer to the earlier 35 
version of the complaint, cross-complaint, or answer. 36 
 (c)  If a court sustains a demurrer to one or more causes of action and grants leave to 37 
amend, the court may order a conference of the parties before an amended complaint or cross-38 
complaint or a demurrer to an amended complaint or cross-complaint, may be filed. If a 39 
conference is held, the court shall not preclude a party from filing a demurrer and the time to file 40 
a demurrer shall not begin until after the conference has concluded. Nothing in this section 41 
prohibits the court from ordering a conference on its own motion at any time or prevents a party 42 
from requesting that the court order a conference to be held. 43 
 (d)  This section does not apply to the following civil actions: 44 
 (1)  An action in which a party not represented by counsel is incarcerated in a local, state, 45 
or federal correctional institution. 46 
 (2)  A proceeding in forcible entry, forcible detainer, or unlawful detainer. 47 
 (e)  (1)  In response to a demurrer and prior to the case being at issue, a complaint or 48 
cross-complaint shall not be amended more than three times, absent an offer to the trial court as 49 
to such additional facts to be pleaded that there is a reasonable possibility the defect can be cured 50 
to state a cause of action. The three-amendment limit shall not include an amendment made 51 
without leave of the court pursuant to Section 472, provided the amendment is made before a 52 
demurrer to the original complaint or cross-complaint is filed. 53 
 (2)  Nothing in this section affects the rights of a party to amend its pleading or respond 54 
to an amended pleading after the case is at issue. 55 
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 (f)  Nothing in this section affects appellate review or the rights of a party pursuant to 56 
Section 430.80. 57 
 (g)  If a demurrer is overruled as to a cause of action and that cause of action is not 58 
further amended, the demurring party preserves its right to appeal after final judgment without 59 
filing a further demurrer. 60 
 (h)  This section shall remain in effect only until January 1, 2021, and as of that date is 61 
repealed, unless a later enacted statute, that is enacted before January 1, 2021, deletes or extends 62 
that date. 63 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS    
 
The Problem: The current statute, effective January 1, 2016, requires that prior to filing a 
demurrer the demurring party shall meet and confer with the party who filed the pleading that is 
subject to demurrer, in an attempt to resolve the objections.  Currently, Code of Civil Procedure 
section 430.41 only permits the parties to meet by telephone or in person.  This is often 
impracticable.  Counsels’ offices may be widely separated and attorneys often have very busy 
schedules.  More importantly, as currently drafted this statute encourages gamesmanship.  
Specifically, the resisting attorney may avoid telephone calls and generally make him/herself 
unavailable for meetings.  While such tactics are anticipated by the statute (see, §§430.41(a)(2) 
and 430.41(a)(3)(B)) it does not provide a clear solution.  The current statute places control of 
the meet and confer process in the hands of the resisting party and thereby creates an undue 
burden for the demurring party and a difficult case management problem for the Court.  
 
The Solution: This Resolution would permit counsel to meet and confer by letter.  This 
duplicates the meet and confer requirements under the Discovery Act.  See, Code of Civil 
Procedure section 2023.010(i) (making “[f]ailing to confer in person, by telephone, or by letter 
with an opposing party or attorney in a reasonable and good faith attempt to resolve informally 
any dispute concerning discovery... “ a misuse of the discovery process).  This Resolution will 
allow the party seeking to file a demurrer the option of meeting by letter, which he/she can 
achieve whether or not the resisting party refuses to meet or take calls.  This will place control of 
the process on the party that bears the burden of achieving the meet and confer, and consequently 
relieve the court of the need to craft individual solutions to such gamesmanship.    
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Amber S. Crothall, Of Counsel, Greenman, 
Lacy, Klein, Hinds, Weiser & Heffron, 900 Pier View Way, Oceanside, CA 92054; (760) 722-
1234. 
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RESPONSIBLE FLOOR DELEGATE:  Irene E. Stewart, Law Offices of Irene E. Stewart, 
2424 Vista Way, Ste. 202, Oceanside, CA  92054; (760) 330-3320. 
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RESOLUTION 05-01-2017 
 
DIGEST 
Family Law: Unilateral Waiver of Receipt of Financial Disclosures 
Amends Family Code sections 2105 and 2107 to allow a complying party to unilaterally waive 
receiving disclosures from the other party in dissolution and legal separation matters. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code sections 2105 and 2107 to allow a complying party to 
unilaterally waive receiving disclosures from the other party in dissolution and legal separation 
matters. This resolution should be disapproved because the proposed timing for submitting the 
proposed declaration is problematic.   
 
The exchange of preliminary financial disclosures is mandatory to ensure that both parties in a 
dissolution or legal separation matter are fully informed of the assets, debts and incomes of the 
other party.  Final disclosures may be waived by both parties. This mandatory exchange ensures 
that no party finalizes a divorce or legal separation without knowledge of the assets and debts 
that existed during the marriage.  It is not uncommon for one party, who is either unwilling to 
proceed with a divorce or who does not want to equally divide the community assets, to refuse to 
cooperate with the exchange of financial disclosures.  Currently, the only recourse for the party 
wishing to proceed with the divorce or legal separation is to file a motion to have the non-
complying party’s lack of cooperation excused. This resolution attempts to remedy this situation 
by allowing for the filing and service of a written declaration requesting a waiver of the non-
complying party’s financial disclosures.  
 
This resolution’s proposed language requirement requesting the waiver in the declaration is not 
in itself problematic, and appears to address the court’s concerns that a party may be forced to 
relinquish his or her rights unknowingly.  However, because a court cannot enter a judgment 
without the parties first demonstrating to the court that preliminary financial disclosures have 
been exchanged and final disclosures have either been exchanged or waived, the timing of the 
submission of this declaration after the entry of judgment is problematic.  This issue could be 
eliminated if the resolution were amended to add language to state that this declaration must be 
filed 45 days prior to entry of judgment or perhaps along with the judgment. Further, the 
resolution as currently written limits the waiver of either the preliminary or final declarations, 
but not both.  
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Family Code sections 2105 and 2107 to read as follows: 
 
§ 2105 1 
 (a) Except by court order for good cause or unless waived as provided in Section 2107, 2 
before or at the time the parties enter into an agreement for the resolution of property or support 3 
issues other than pendente lite support, or, if the case goes to trial, no later than 45 days before 4 
the first assigned trial date, each party, or the attorney for the party in this matter, shall serve on 5 
the other party a final declaration of disclosure and a current income and expense declaration, 6 
executed under penalty of perjury on a form prescribed by the Judicial Council, unless the parties 7 
mutually waive the final declaration of disclosure. The commission of perjury on the final 8 
declaration of disclosure by a party may be grounds for setting aside the judgment, or any part or 9 
parts thereof, pursuant to Chapter 10 (commencing with Section 2120), in addition to any and all 10 
other remedies, civil or criminal, that otherwise are available under law for the commission of 11 
perjury. 12 
 (b) The final declaration of disclosure shall include all of the following information: 13 
 (1) All material facts and information regarding the characterization of all assets and 14 
liabilities. 15 
 (2) All material facts and information regarding the valuation of all assets that are 16 
contended to be community property or in which it is contended the community has an interest. 17 
 (3) All material facts and information regarding the amounts of all obligations that are 18 
contended to be community obligations or for which it is contended the community has liability. 19 
 (4) All material facts and information regarding the earnings, accumulations, and 20 
expenses of each party that have been set forth in the income and expense declaration. 21 
 (c) In making an order setting aside a judgment for failure to comply with this section, 22 
the court may limit the set aside to those portions of the judgment materially affected by the 23 
nondisclosure. 24 
 (d) The parties may stipulate to a mutual waiver of the requirements of subdivision (a) 25 
concerning the final declaration of disclosure, by execution of a waiver under penalty of perjury 26 
entered into in open court or by separate stipulation. The waiver shall include all of the following 27 
representations: 28 
 (1) Both parties have complied with Section 2104 and the preliminary declarations of 29 
disclosure have been completed and exchanged. 30 
 (2) Both parties have completed and exchanged a current income and expense 31 
declaration, that includes all material facts and information regarding that party’s earnings, 32 
accumulations, and expenses. 33 
 (3) Both parties have fully complied with Section 2102 and have fully augmented the 34 
preliminary declarations of disclosure, including disclosure of all material facts and information 35 
regarding the characterization of all assets and liabilities, the valuation of all assets that are 36 
contended to be community property or in which it is contended the community has an interest, 37 
and the amounts of all obligations that are contended to be community obligations or for which it 38 
is contended the community has liability. 39 
 (4) The waiver is knowingly, intelligently, and voluntarily entered into by each of the 40 
parties. 41 
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 (5) Each party understands that this waiver does not limit the legal disclosure obligations 42 
of the parties, but rather is a statement under penalty of perjury that those obligations have been 43 
fulfilled. Each party further understands that noncompliance with those obligations will result in 44 
the court setting aside the judgment. 45 
 46 
§ 2107 47 
 (a) If one party fails to serve on the other party a preliminary declaration of disclosure 48 
under Section 2104, unless that party is not required to serve a preliminary declaration of 49 
disclosure pursuant to Section 2110, or a final declaration of disclosure under Section 2105, or 50 
fails to provide the information required in the respective declarations with sufficient 51 
particularity, and if the other party has served the respective declaration of disclosure on the 52 
noncomplying party, the complying party may, within a reasonable time, request preparation of 53 
the appropriate declaration of disclosure or further particularity. 54 
 (b) If the noncomplying party fails to comply with a request under subdivision (a), the 55 
complying party may do one or more of the following: 56 
 (1) File a motion to compel a further response. 57 
 (2) File a motion for an order preventing the noncomplying party from presenting 58 
evidence on issues that should have been covered in the declaration of disclosure. 59 
 (3) File and serve by mail a motion showing good cause for the court to grant declaration, 60 
executed under penalty of perjury, unilaterally waiving receipt of the noncomplying party’s 61 
preliminary declaration of disclosure pursuant to section 2104 or final declaration of disclosure 62 
pursuant to Section 2105, no later than 45 days from entry of final judgment on support and 63 
property issues.  The voluntary waiver declaration does not affect the rights enumerated in 64 
subdivision (d).  The declaration shall include all of the following representations by the 65 
complying party: 66 
 (A)  Complying party has complied with Family Code sections 2104 and 2105 by serving 67 
his or her preliminary and final declarations of disclosure on the noncomplying party. 68 
 (B) Complying party has made at least three attempts to have the noncomplying party 69 
produce financial disclosures as required by Family Code section 2104 and 2105, listing the 70 
dates, mode of communication and results of each attempt.  71 
 (C) As of the date of execution of the declaration, the noncomplying party has not 72 
responded to demands nor has he or she complied with Family Code sections 2104 and 2105. 73 
 (D) Complying party is advised and informed that he or she is entitled to full financial 74 
disclosure from the other party pursuant to Family Code Section 2100 et seq. and waives that 75 
right knowingly, intelligently and voluntarily. 76 
 (c) If a party fails to comply with any provision of this chapter, the court shall, in addition 77 
to any other remedy provided by law, impose money sanctions against the noncomplying party. 78 
Sanctions shall be in an amount sufficient to deter repetition of the conduct or comparable 79 
conduct, and shall include reasonable attorney’s fees, costs incurred, or both, unless the court 80 
finds that the noncomplying party acted with substantial justification or that other circumstances 81 
make the imposition of the sanction unjust. 82 
 (d) Except as otherwise provided in this subdivision, if a court enters a judgment when 83 
the parties have failed to comply with all disclosure requirements of this chapter, the court shall 84 
set aside the judgment. The failure to comply with the disclosure requirements does not 85 
constitute harmless error. If the court granted the complying party’s voluntary waiver of receipt 86 
of the noncomplying party’s preliminary declaration of disclosure pursuant to paragraph (3) of 87 
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subdivision (b), the court shall set aside the judgment only at the request of the complying party, 88 
unless the motion to set aside the judgment is based on one of the following: 89 
 (1) Actual fraud if the defrauded party was kept in ignorance or in some other manner 90 
was fraudulently prevented from fully participating in the proceeding. 91 
 (2) Perjury, as defined in Section 118 of the Penal Code, in the preliminary or final 92 
declaration of disclosure, in the waiver of the final declaration of disclosure, or in the current 93 
income and expense statement. 94 
 (e) Upon the motion to set aside judgment, the court may order the parties to provide the 95 
preliminary and final declarations of disclosure that were exchanged between them. Absent a 96 
court order to the contrary, the disclosure declarations shall not be filed with the court and shall 97 
be returned to the parties. 98 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Santa Clara County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Family Code section 2107 was amended in 2009 to create a process by which a 
party to a contested dissolution or legal separation matter relating to a marriage or domestic 
partnership could waive receiving mandatory financial disclosures from the other party. This was 
and is still a great concept as, but for the newly created waiver process, a noncomplying party 
could prevent final judgment from being entered simply by not serving his/her mandatory 
financial disclosures.  However, in practice, the requirement of a noticed motion has proven to be 
unnecessary and burdensome as it has caused much hardship and delay for complying parties, 
mostly self-represented, the court and all court users since backlog for hearings is increased. 
These hearings are unnecessary as waivers are regularly granted and it is difficult to imagine a 
situation in which they would be denied.  Unlike the other subsections of the affected statute, 
2107(b)(1) & (2), it has become evident that this waiver needs to become self-executing with 
some safeguards to avoid situations where the complying party is acting in bad faith to use 
noncomplying party’s unintended delays as a quick way to get a one-sided judgment in a 
contested case. 
 
The Solution:  This proposal amends Family Code section 2107 to change the mode of waiver 
from a noticed motion to filing and service of a declaration stating the efforts made by the 
complying party to obtain the disclosures from the other party while giving ample time to the 
other party to act in response.  Family Code section 2105 must be amended accordingly to reflect 
the new waiver by declaration provision in section 2107. 
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Family Code section 2107 was amended in 2009 to create a waiver process as stated above. 
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AUTHOR AND/OR PERMANENT CONTACT: Fariba R. Soroosh, 191 North First St., San 
Jose, CA  95113, (408) 882-2922, fsoroosh@scscourt.org. 
 
RESPONSIBLE FLOOR DELEGATE: Fariba R. Soroosh 
 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 
 

FLEXCOM - Approve if Amended  
 
The Executive Committee of the Family Law Section of the State Bar of California (FLEXCOM) 
approves if amended with the following amendment: At line 87 add “and/or final” after the word 
preliminary. 
 
Rationale: 
  
FLEXCOM agrees with the rationale set out by the proponent for such a self-executing waiver in 
these situations.  This will allow the process to move more quickly toward resolution with 
reasonable safeguards in place.   
 
Disclaimer: 
 
This position is only that of the FAMILY LAW SECTION of the State Bar of California.  
This position has not been adopted by the State Bar's Board of Trustees, and is not to be 
construed as representing the position of the State Bar of California. 
 
Membership in the FAMILY LAW SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
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RESOLUTION 05-02-2017 
 

DIGEST 
Family Law: Client’s Right to Discharge Attorney 
Amends Code of Civil Procedure section 285.1 to allow a client to discharge his/her attorney of 
record unilaterally in a family law proceeding. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Code of Civil Procedure section 285.1 to allow a client to discharge 
his/her attorney of record unilaterally in a family law proceeding. This resolution should be 
approved in principle because a client should be allowed to discharge his/her attorney in a family 
law proceeding without having to file a substitution of counsel signed by the attorney or proceed 
with a noticed motion, just like the attorney is permitted to withdraw unilaterally without the 
need for a signed substitution or noticed motion. 
 
Under current law, the general rule is that a client can change his/her attorney or decide to 
proceed in pro per in any action or proceeding. This is accomplished in two ways. First, by the 
mutual consent of the attorney and the client, which is entered in the court’s minutes or by the 
filing of a notice substitution of counsel. Second, by an order of the court based on the 
application by either the client or the attorney. (Code Civ. Proc., § 284.)  
 
However, there is a broad and one-sided exception for attorneys representing clients in family 
law proceedings for the dissolution of marriage, legal separation, or for a declaration of void or 
voidable marriage, or for the support, maintenance or custody of minor children. In such 
proceedings, the attorney can unilaterally withdraw from the representation after a judgment 
(other than an interlocutory judgment) becomes final, and before any other pleadings or motion 
papers still pending in that matter are served on him. (Code of Civ. Proc., § 285.1.) The attorney 
does so simply by filing and serving a notice of withdrawal. (Ibid.) The attorney does not need 
client consent because the judgment signals the end of the matter the attorney was retained for, 
e.g. to achieve a dissolution of marriage. 
 
But the client is still bound by the general rule articulated in section 284 of the Code of Civil 
Procedure, and cannot unilaterally discharge his/her attorney in the same family law proceedings, 
even when the attorney does not respond to communications from the client. When this happens, 
the client often shows up to a hearing without his/her attorney expecting to be able to move the 
case forward in pro per, not knowing that he/she cannot speak for himself/herself while still 
represented by the attorney. But the court is powerless to help the client do so because the client 
is still represented by counsel until either a substitution of counsel is filed or a motion to 
discharge the non-responsive attorney is noticed and heard. Until then, the court can only 
continue the matter. Thus, the client is hamstrung by his/her attorney’s non-responsiveness, and 
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cannot move his/her divorce forward without either obtaining a substitution of counsel (not 
possible, as the attorney is not responding), or filing an expensive motion to discharge his/her 
attorney.  
 
This one-sided exception is harming clients and needlessly delaying family law proceedings. 
This resolution offers a practical solution. It makes the narrow exception to the general rule of 
how the attorney-client relationship is terminated in certain pending family law actions or 
proceedings reciprocal, allowing the client same rights as accorded his/her attorney. The solution 
is narrowly tailored so that it only applies in specified family law proceedings. 
 
Resolutions Committee notes, however, that this resolution should be redrafted before it is 
enacted. There is no need to entirely delete the existing language of Code of Civil Procedure, 
section 285.1 because there is no substantive change to the exception for the attorney’s unilateral 
withdrawal. Instead, it may be better to structure it as follows: not strike out the existing 
language but re-number the existing paragraph as subsection (a), change the existing subsections 
to (1), (2), and (3), and insert the new proposed language as subsection (b). Further, it may be 
better to enumerate the proceedings in which the new exception applies in the new paragraph, 
paralleling the enumeration in the current exception for attorneys, rather than relying on the 
statute numbers, because statutes get re-numbered requiring these references to be amended each 
time that happens. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsor to amend Code of Civil Procedure section 285.1 to read as follows: 
 
§ 285.1  1 
 An attorney of record for any party in any civil action or proceeding for dissolution of 2 
marriage, legal separation, or for a declaration of void or voidable marriage, or for the support, 3 
maintenance or custody of minor children may withdraw at any time subsequent to the time 4 
when any judgment in such action or proceeding, other than an interlocutory judgment, becomes 5 
final, and prior to service upon him of pleadings or motion papers in any proceeding then 6 
pending in said cause, by filing a notice of withdrawal. Such notice shall state (a) date of entry of 7 
final decree or judgment, (b) the last known address of such party, (c) that such attorney 8 
withdraws as attorney for such party. A copy of such notice shall be mailed to such party at his 9 
last known address and shall be served upon the adverse party. 10 
 Notwithstanding Section 284, in any civil action or proceeding pursuant to Family Code 11 
Section 299, 2250, 2330, 6200, and 7600, either of the following may occur: 12 
 a)  A party may at any time unilaterally relieve his or her attorney of record, including 13 
when the attorney is providing limited scope representation, by filing a notice to relieve the 14 
attorney.  The party shall, no later than 10 days after the filing of the notice and at least 30 days 15 
before the next scheduled hearing, serve the notice on the attorney at his or her address on record 16 
with the State Bar of California and on all parties in the action or proceeding and their attorneys 17 
of record.  The Judicial Council shall revise current forms or develop new forms necessary to 18 
implement this subdivision. 19 
 b)  An attorney of record for a party may withdraw at any time subsequent to the time 20 
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when any judgment in the action or proceeding, other than an interlocutory judgment, becomes 21 
final, and prior to service upon him or her of pleadings or motion papers in any proceeding that 22 
is pending in the case, by filing a notice of withdrawal. The notice shall state the date of entry of 23 
final decree or judgment, the last known address of such party, and that the attorney withdraws 24 
as attorney for the party. The attorney shall mail a copy of the notice to the party at his or her last 25 
known address and shall serve the notice on the adverse party. 26 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Santa Clara County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  The need for this proposal stems from the significant number of clients who 
decide to represent themselves but cannot get the cooperation of their respective attorneys to sign 
the substitution form. The same problem occurs in situations where a new attorney is coming 
into the case.  The reasons for this lack of cooperation are various such as non-payment of fees, 
failure to update contact information with the State Bar, retirement, and general 
unresponsiveness.  In Santa Clara County, for example, 70-80% of litigants in family law matters 
are self-represented and the numbers are similar statewide.  Many of these litigants do not realize 
that once represented they cannot proceed in pro per or hire a new attorney until their attorney of 
record has been substituted out pursuant to California Code of Civil Procedure 284.  They 
usually find out at the first hearing for a motion that either they filed in pro per or to which they 
are responding.  Since the attorney is usually not present and the court cannot remove him/her on 
the record, the hearing is continued until the substitution form or a motion to relieve the attorney 
is filed.  Scheduling multiple hearings creates hardship for attorneys and parties, wastes court 
resources and adds to existing calendar backlogs.   
 
The Solution:  California Code of Civil Procedure section 285.1 creates an exception to section 
284 for family law matters, where an attorney can unilaterally remove himself or herself from a 
case, with notice, upon entry of a final judgment on all issues but before any further motions are 
filed.  This proposal creates another exception under section 285.1 for family law cases to allow 
a client to unilaterally discharge his/her attorney of record by way of filing a declaration with 
notice to the attorneys and the other parties.  
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Fariba R. Soroosh, 191 North First St., San 
Jose, CA  95113, (408) 882-2922, fsoroosh@scscourt.org. 
 
RESPONSIBLE FLOOR DELEGATE:  Fariba R. Soroosh 
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COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

FLEXCOM - Disapprove 
 
Rationale:  
 
The Executive Committee of the Family Law Section of the State Bar of California (FLEXCOM) 
disapproves this resolution.  The disapproval is based on concerns that the proposed “shortcut” to 
a formal Motion to Withdraw would put attorneys in the position of perhaps not being served 
appropriately and thus not knowing that they had been relieved, resulting in acting as the party’s 
attorney after technically being relieved in this manner.  It is currently possible for the consumer 
to get an Order from the court with a noticed hearing and this is viewed as the preferable manner 
for removal where the attorney, for whatever reason, refuses to be relieved by the party via a 
Substitution of Attorney. 
 
Disclaimer: 
 
This position is only that of the FAMILY LAW SECTION of the State Bar of California.  
This position has not been adopted by the State Bar's Board of Trustees, and is not to be 
construed as representing the position of the State Bar of California. 
 
Membership in the FAMILY LAW SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
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RESOLUTION 05-03-2017 
 
DIGEST 
Parental Rights: Termination in Cases of Severe Sexual Abuse  
Amends Family Code sections 7822 and 7823 to add severe sexual abuse as grounds for 
termination of parental rights. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code sections 7822 and 7823 to add “severe sexual abuse” as 
grounds for termination of parental rights. This resolution should be approved in principle 
because it would allow an action to terminate parental rights in cases where a finding of “severe 
sexual abuse” has already been made. 
 
This resolution would allow a termination of parental rights action to commence upon a finding 
of “severe sexual abuse”.  Currently this cause of action does not exist. This resolution does not 
empower the family court to make this finding, rather, it allows the family court to consider a 
finding made pursuant to a separate dependency hearing under Welfare and Institutions Code 
sections 300 et. seq.  A termination of parental rights allows the child to be adopted by another 
individual or individuals – often a step-parent. The parent whose rights have been terminated no 
longer has a legal right to information about the child nor any say in the health, education or 
religious practices of the child.  Such a parent no longer has a legal obligation to support the 
child, and the child cannot inherit from that parent. The family court can suspend indefinitely a 
parent’s custody rights and ability to have a say in a child’s education, health and religious 
practices if the family court finds enough evidence that doing so would be in the child’s best 
interests, but the family court cannot terminate a parent’s rights upon such a showing. This 
resolution would allow such a termination.  
 
The basis of a finding of “severe sexual abuse” is defined in Welfare and Institutions Code 
section 361.5, subdivision (b)(6) as “sexual intercourse, or stimulation involving genital-genital, 
oral-genital, anal-genital, or oral-anal contact, whether between the parent or guardian and the 
child or a sibling or half sibling of the child, or between the child or a sibling or half sibling of 
the child and another person or animal with the actual or implied consent of the parent or 
guardian; or the penetration or manipulation of the child's, sibling's, or half sibling's genital 
organs or rectum by any animate or inanimate object for the sexual gratification of the parent or 
guardian, or for the sexual gratification of another person with the actual or implied consent of 
the parent or guardian.”  As such, a family court finding of such nefarious activities should be 
sufficient to allow a termination of parental rights.  This resolution appears to resolve the 
disparity between protections allowed by dependency court and family court, and furthers the 
statewide policy of protecting children from abuse.   
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Family Code sections 7822 and 7823 to read as follows: 
 
§ 7822 1 
 (a) A proceeding under this part may be brought if any of the following occur: 2 
 (1) The child has been left without provision for the child’s identification by the child’s 3 
parent or parents. 4 
 (2) The child has been left by both parents or the sole parent in the care and custody of 5 
another person for a period of six months without any provision for the child’s support, or 6 
without communication from the parent or parents, with the intent on the part of the parent or 7 
parents to abandon the child. 8 
 (3) One parent has left the child in the care and custody of the other parent for a period of 9 
one year without any provision for the child’s support, or without communication from the 10 
parent, with the intent on the part of the parent to abandon the child. 11 
 (4) One parent has been found to have inflicted severe sexual abuse against the child 12 
and/or the child's sibling and/or half-sibling as defined within Welfare and Institutions Code 13 
section 361.5(b)(6). 14 
 (b) The failure to provide identification, failure to provide support, or failure to 15 
communicate is presumptive evidence of the intent to abandon. If the parent or parents have 16 
made only token efforts to support or communicate with the child, the court may declare the 17 
child abandoned by the parent or parents. In the event that a guardian has been appointed for the 18 
child, the court may still declare the child abandoned if the parent or parents have failed to 19 
communicate with or support the child within the meaning of this section. 20 
 (c) If the child has been left without provision for the child’s identification and the 21 
whereabouts of the parents are unknown, a petition may be filed after the 120th day following 22 
the discovery of the child and citation by publication may be commenced. The petition may not 23 
be heard until after the 180th day following the discovery of the child. 24 
 (d) If the parent has agreed for the child to be in the physical custody of another person or 25 
persons for adoption and has not signed an adoption placement agreement pursuant to Section 26 
8801.3, a consent to adoption pursuant to Section 8814, or a relinquishment to a licensed 27 
adoption agency pursuant to Section 8700, evidence of the adoptive placement shall not in itself 28 
preclude the court from finding an intent on the part of that parent to abandon the child. If the 29 
parent has placed the child for adoption pursuant to Section 8801.3, consented to adoption 30 
pursuant to Section 8814, or relinquished the child to a licensed adoption agency pursuant to 31 
Section 8700, and has then either revoked the consent or rescinded the relinquishment, but has 32 
not taken reasonable action to obtain custody of the child, evidence of the adoptive placement 33 
shall not in itself preclude the court from finding an intent on the part of that parent to abandon 34 
the child. 35 
 (e) Notwithstanding subdivisions (a), (b), (c), and (d), if the parent of an Indian child has 36 
transferred physical care, custody and control of the child to an Indian custodian, that action shall 37 
not be deemed to constitute an abandonment of the child, unless the parent manifests the intent to 38 
abandon the child by either of the following: 39 
 (1) Failing to resume physical care, custody, and control of the child upon the request of 40 
the Indian custodian provided that if the Indian custodian is unable to make a request because the 41 



 

05-03-2017 Page 3 of 4 
 

parent has failed to keep the Indian custodian apprised of his or her whereabouts and the Indian 42 
custodian has made reasonable efforts to determine the whereabouts of the parent without 43 
success, there may be evidence of intent to abandon. 44 
 (2) Failing to substantially comply with any obligations assumed by the parent in his or 45 
her agreement with the Indian custodian despite the Indian custodian’s objection to the 46 
noncompliance. 47 
 48 
§ 7823       49 
 (a) A proceeding under this part may be brought where all of the following requirements 50 
are satisfied: 51 
 (1) The child has been neglected or cruelly treated by either or both parents.  A finding of 52 
severe sexual abuse as defined in Welf. and Insti. Code §361.5(b)(6) shall be a prima facie 53 
showing that a child has been neglected or cruelly treated as defined within this subdivision. 54 
 (2) The child has been a dependent child of the juvenile court under any subdivision of 55 
Section 300 of the Welfare and Institutions Code and the parent or parents have been deprived of 56 
the child’s custody for one year before the filing of a petition pursuant to this part. 57 
 (b) Physical custody by the parent or parents for insubstantial periods of time does not 58 
interrupt the running of the one-year period. 59 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Family Code section 7822 does not permit a proceeding to terminate parental 
rights to occur when there has been a finding of severe sexual abuse as defined pursuant to 
Welfare and Institutions Code 361.5(b)(6) if the findings were made in a family law proceeding, 
after an evidentiary hearing where both sides were represented by counsel.  Under the 
dependency system, a parent whom has been found to have severely sexually abused their child 
pursuant to the same statute may be bypassed and not offered reunification services and, in turn, 
become a basis for termination of parental rights. Thereafter, if all of the elements are met 
pursuant to Family Code 7823(a), a step-parent adoption may commence.  The similarly situated 
abused child whom is protected by the family court is treated differently than in dependency 
court.  We need to close the gap, as the current family code has the ability for the dependency 
child to have the parent-child relationship terminated to, in turn, permit a step parent adoption 
pursuant to Family Code 8606, however, the similarly situated child who has been protected in 
the family court does not, even after a full evidentiary hearing where both sides had counsel. 
 
The Solution:  First, it is proposed that Family Code section 7822 add a subdivision (a)(4) to 
state one parent that has been found to have inflicted severe sexual abuse against the child and/or 
child's sibling or half-sibling as defined in Welfare and Institutions Code section 361.5(b)(6). 
 
Second, it is proposed that Family Code section 7823(a) add a second sentence to read “a finding 
of severe sexual abuse as defined in Welfare and Institutions Code section 361.5(b)(6) shall be a 
prima facie showing that a child has been “neglected or cruelly treated” by the offending parent. 
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Making these above amendments would then permit a child found to have been severely sexually 
abused by a parent in a family law court to be able to have parental rights over him/her 
terminated under the Fam. Code and then, in turn, pursuant to Family Code section 8606 to be 
adopted in a step parent adoption similar to a similarly situated child who was formerly in the 
dependency system. 
 
IMPACT STATEMENT 
This proposed resolution may affect Family Code sections 8606 and 8604, relating to the 
termination of parental rights. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHORS AND/OR PERMANENT CONTACTS: Tiffany L. Andrews, CWLS, 
CFLS, 6611 Folsom Auburn Rd., Suite H, Folsom, CA 95630, (916) 790-8440 Office 
(916) 988-8440 Fax, (707) 592-9603 Cell, tandrews@tlalawoffice.com 
 
RESPONSIBLE FLOOR DELEGATE: Tiffany L. Andrews, CWLS, CFLS 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

FLEXCOM - Disapprove 
   
Rationale:  
 
The Executive Committee of the Family Law Section of the State Bar of California (FLEXCOM) 
disapproves Resolution 05-03-2017.  The disapproval is based on the general concern that 
representation is not provided in Family Court to the parent accused of sexually abusing the 
child.  Given that such a finding would (per this resolution) now be used to support a termination 
of parental rights, it appears that parent would not be given the same protection as in Juvenile 
Court.   
 
Disclaimer: 
 
This position is only that of the FAMILY LAW SECTION of the State Bar of California.  
This position has not been adopted by the State Bar's Board of Trustees, and is not to be 
construed as representing the position of the State Bar of California. 
 
Membership in the FAMILY LAW SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
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RESOLUTION 05-04-2017 
 
DIGEST 
Family Law: Automatic Temporary Restraining Orders Contained in Summons  
Amends Family Code section 2040 to include a prohibition against modifying or allowing 
insurance to lapse in Automatic Temporary Restraining Orders.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 2040 to include a prohibition against modifying or 
allowing insurance to lapse in Automatic Temporary Restraining Orders. This resolution should 
be approved in principle because it ensures continuing insurance coverage and eliminates 
surprise lapses in coverage. 
 
The prohibition applies to all types of insurance – health, life, automobile, renters, etc. Health 
insurance coverage can be one of the most valuable benefits of marriage, particularly where one 
party is unemployed and older, and insurance premiums can exceed $1200 per month for that 
individual. Often, vehicle insurance for a party’s vehicle is part of a joint policy under one 
party’s name, which often provides a discounted rate for both parties. 
 
This prohibition precludes one party from surreptitiously cancelling all insurance coverage for 
the other party without that party’s express knowledge and consent so there is no surprise lapse 
in coverage, which can result in significant debt for the uninsured party. Maintaining insurance 
until an agreement as to insurance coverage can be reached, or an order is in place, is paramount 
to protecting the assets of the parties. This prohibition on modifying or allowing insurance to 
lapse also would not interfere with the payor spouse’s claim for reimbursement for costs incurred 
to maintain the insurance coverage during the relevant time period.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Family Code section 2040 to read as follows: 
 
§ 2040 1 
 (a) In addition to the contents required by Section 412.20 of the Code of Civil Procedure, 2 
the summons shall contain a temporary restraining order: 3 
 (1) Restraining both parties from removing the minor child or children of the parties, if 4 
any, from the state, or from applying for a new or replacement passport for the minor child or 5 
children, without the prior written consent of the other party or an order of the court. 6 
 (2) Restraining both parties from transferring, encumbering, hypothecating, concealing, 7 
or in any way disposing of any property, real or personal, whether community, quasi-community, 8 

http://search.jurisearch.com/NLLXML/getcode.asp?statecd=CA&codesec=412.20&sessionyr=2017&Title=california%20code%20of%20civil%20procedure&datatype=S&noheader=0&nojumpmsg=0&Interface=JS�
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or separate, without the written consent of the other party or an order of the court, except in the 9 
usual course of business or for the necessities of life, and requiring each party to notify the other 10 
party of any proposed extraordinary expenditures at least five business days before incurring 11 
those expenditures and to account to the court for all extraordinary expenditures made after 12 
service of the summons on that party. 13 
 Notwithstanding the foregoing, nothing in the restraining order shall preclude a party 14 
from using community property, quasi-community property, or the party's own separate property 15 
to pay reasonable attorney's fees and costs in order to retain legal counsel in the proceeding. A 16 
party who uses community property or quasi-community property to pay his or her attorney's 17 
retainer for fees and costs under this provision shall account to the community for the use of the 18 
property. A party who uses other property that is subsequently determined to be the separate 19 
property of the other party to pay his or her attorney's retainer for fees and costs under this 20 
provision shall account to the other party for the use of the property. 21 
 (3) Restraining both parties from cashing, borrowing against, canceling, transferring, 22 
disposing of, modifying, allowing to lapse or changing the beneficiaries of any insurance or other 23 
coverage, including life, health, automobile, and disability, held for the benefit of the parties and 24 
their child or children for whom support may be ordered, without the written consent of the other 25 
party or an order of the court. 26 
 (4) Restraining both parties from creating a nonprobate transfer or modifying a 27 
nonprobate transfer in a manner that affects the disposition of property subject to the transfer, 28 
without the written consent of the other party or an order of the court. 29 
 (b) Nothing in this section restrains any of the following: 30 
 (1) Creation, modification, or revocation of a will. 31 
 (2) Revocation of a nonprobate transfer, including a revocable trust, pursuant to the 32 
instrument, provided that notice of the change is filed and served on the other party before the 33 
change takes effect. 34 
 (3) Elimination of a right of survivorship to property, provided that notice of the change 35 
is filed and served on the other party before the change takes effect. 36 
 (4) Creation of an unfunded revocable or irrevocable trust. 37 
 (5) Execution and filing of a disclaimer pursuant to Part 8 (commencing with Section 38 
260) of Division 2 of the Probate Code. 39 
 (c) In all actions filed on and after January 1, 1995, the summons shall contain the 40 
following notice: 41 
 "WARNING: California law provides that, for purposes of division of property upon 42 
dissolution of marriage or legal separation, property acquired by the parties during marriage in 43 
joint form is presumed to be community property. If either party to this action should die before 44 
the jointly held community property is divided, the language of how title is held in the deed (i.e., 45 
joint tenancy, tenants in common, or community property) will be controlling and not the 46 
community property presumption. You should consult your attorney if you want the community 47 
property presumption to be written into the recorded title to the property." 48 
 (d) For the purposes of this section: 49 
 (1) "Nonprobate transfer" means an instrument, other than a will, that makes a transfer of 50 
property on death, including a revocable trust, pay on death account in a financial institution, 51 
Totten trust, transfer on death registration of personal property, revocable transfer on death deed, 52 
or other instrument of a type described in Section 5000 of the Probate Code. 53 

http://search.jurisearch.com/NLLXML/getcode.asp?statecd=CA&codesec=5000&sessionyr=2017&Title=california%20probate%20code&datatype=S&noheader=0&nojumpmsg=0&Interface=JS�
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 (2) "Nonprobate transfer" does not include a provision for the transfer of property on 54 
death in an insurance policy or other coverage held for the benefit of the parties and their child or 55 
children for whom support may be ordered, to the extent that the provision is subject to 56 
paragraph (3) of subdivision (a). 57 
 (e) The restraining order included in the summons shall include descriptions of the 58 
notices required by paragraphs (2) and (3) of subdivision (b). 59 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  The automatic temporary restraining orders contained in a Family Law Summons 
(Judicial Council Form FL-100) effective upon personal service of the petition and summons on 
the respondent pursuant to Family Code Section 233(a) include provisions restraining the 
cancelling, borrowing against, transferring, changing beneficiaries or disposing of life, health, 
automobile and disability insurance.  However, there is no statutory restriction against allowing 
such insurance to lapse or modifying such insurance.  This places litigants in the position of 
either allowing non-consented modifications to occur or allowing non-consented lapses to occur, 
even if within the financial ability of the party allowing the lapse to occur, or seek court relief 
which has its own financial implications.  In addition, circumstances can arise where a 
modification or lapse in insurance can have significant future financial impact, such as where the 
covered individual is unable to obtain similar insurance, such as life insurance, due to age, health 
or financial circumstances.  Also, other automatic temporary restraining orders contained in 
Family Code Sections 2040(a)(1), (2), and (4) exclude those actions to which the parties have in 
writing consented to or from which the court has ordered relief. In its present form Section 
2040(a)(3) does not have such exclusions. 
 
The Solution: The proposed amendment would: 1) harmonize Family Code Section 2040(a)(3) 
with Section 2040(a)(1), (2), and (4) and allow such section to exclude actions to which the 
parties have a written consent or where court relief is obtained, and; 2) include as a restrained 
action modifying any of the described insurance or allowing any of the described insurance to 
lapse. 
 
IMPACT STATEMENT 
This resolution does not have any known effect on any other law, statute or rule, aside from the 
Judicial Council Form FL-100 to be brought into compliance with the amended statute when it is 
enacted. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHORS AND/OR PERMANENT CONTACTS: Mark Johannessen, 1722 Professional 
Dr., Sacramento, CA 95825, Telephone 916.488.5088 Fax 916.488.5080, email 
mark@familylawcenter.us. 

tel:916.488.5088�
tel:916.488.5080�
mailto:mark@familylawcenter.us�
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RESPONSIBLE FLOOR DELEGATE: Mark Johannessen, CFLS 
 
 

COUNTERARGUMENT AND STATE BAR SECTION COMMENTS 
 
 

FLEXCOM - Disapprove 
   
Rationale:  
 
The Executive Committee of the Family Law Section of the State Bar of California (FLEXCOM) 
disapproves this resolution as drafted.  FLEXCOM agrees with the proponent that there is a 
problem that needs to be resolved (for example, letting such insurance lapse without notice).  
However, FLEXCOM is concerned that adding the prohibitions against “modifying” the 
insurance can be problematic as there are numerous circumstances beyond a party’s control that 
could create a “modification,” the most obvious one being where an employer decides to change 
the health plan/aspects (e.g. deductibles) of the plan available to the employee party.   
 
Further, the parties already have the right to go into court and raise issues of not only 
maintaining coverage but responsibility for payment. 
 
Disclaimer: 
 
This position is only that of the FAMILY LAW SECTION of the State Bar of California.  
This position has not been adopted by the State Bar's Board of Trustees, and is not to be 
construed as representing the position of the State Bar of California. 
 
Membership in the FAMILY LAW SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
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RESOLUTION 05-05-2017 
 
DIGEST 
Children: Extended Reunification Period in Child’s Best Interest 
Amends Welfare and Institutions Code section 366.2 to allow the court to extend reunification 
services from the 18-month review to a 24-month review if the parent is likely to qualify within 
that extended period of time.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Welfare and Institutions Code section 366.2 to allow the court to extend 
reunification services from the 18-month review to a 24-month review if the parent is likely to 
qualify within that extended period of time. This resolution should be approved in principle 
because it would allow a parent the opportunity to regain custody of his or her child in those 
cases where reunification appears probable given a broader time horizon, but due to the present 
circumstance unlikely in 18 months since the child was made a ward of the court. 
 
For example, consider a parent whose incarceration at the 12-month review is expected to 
continue until just after the 18-month review. Under current law, reunification services must be 
terminated because the parent will not be able to establish that reunification will happen before 
the 18-month hearing – solely because the parent will be incarcerated at the 18-month hearing. 
Services would then be terminated at 18 months no matter how much progress the parent had 
made. This resolution would further the goal of allowing children to remain with their parents by 
permitting the court to give the parent a chance to show at the 18-month hearing that 
reunification will occur in the next six months, at the 24-month mark.  

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Welfare and Institutions Code section 366.2 to read as follows:  
 
§ 366.2  1 
 (a) Every hearing conducted by the juvenile court reviewing the status of a dependent 2 
child shall be placed on the appearance calendar. The court shall advise all persons present at the 3 
hearing of the date of the future hearing and of their right to be present and represented by 4 
counsel. 5 

[Subdivisions (b) through (f) remain unchanged.] [Omission of sections permitted by 6 
Chair.] 7 
 (g) If the time period in which the court-ordered services were provided has met or 8 
exceeded the time period set forth in subparagraph (A), (B), or (C) of paragraph (1) of 9 
subdivision (a) of Section 361.5, as appropriate, and a child is not returned to the custody of a 10 
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parent or legal guardian at the permanency hearing held pursuant to subdivision (f), the court 11 
shall do one of the following: 12 
 (1) Continue the case for up to six months for a permanency review hearing, provided 13 
that the hearing shall occur within 18 months of the date the child was originally taken from the 14 
physical custody of his or her parent or legal guardian. The court shall continue the case only if it 15 
finds that there is a substantial probability that the child will be returned to the physical custody 16 
of his or her parent or legal guardian and safely maintained in the home within the extended 17 
period of time or that reasonable services have not been provided to the parent or legal guardian. 18 
For the purposes of this section, in order to find a substantial probability that the child will be 19 
returned to the physical custody of his or her parent or legal guardian and safely maintained in 20 
the home within the extended period of time, the court shall be required to find all of the 21 
following: 22 
 (A) That the parent or legal guardian has consistently and regularly contacted and visited 23 
with the child. 24 
 (B) That the parent or legal guardian has made significant progress in resolving problems 25 
that led to the child’s removal from the home. 26 
 (C) The parent or legal guardian has demonstrated the capacity and ability both to 27 
complete the objectives of his or her treatment plan and to provide for the child’s safety, 28 
protection, physical and emotional well-being, and special needs. 29 
 (i) For purposes of this subdivision, the court’s decision to continue the case based on a 30 
finding or substantial probability that the child will be returned to the physical custody of his or 31 
her parent or legal guardian is a compelling reason for determining that a hearing held pursuant 32 
to Section 366.26 is not in the best interests of the child. 33 
 (ii) The court shall inform the parent or legal guardian that if the child cannot be returned 34 
home by the next permanency review hearing, a proceeding pursuant to Section 366.26 may be 35 
instituted. The court shall not order that a hearing pursuant to Section 366.26 be held unless there 36 
is clear and convincing evidence that reasonable services have been provided or offered to the 37 
parent or legal guardian. 38 
 (2) Continue the case for up to six months for a permanency review hearing, provided 39 
that the hearing shall occur within 18 months of the date the child was originally taken from the 40 
physical custody of his or her parent or legal guardian, if the parent has been arrested and issued 41 
an immigration hold, detained by the United States Department of Homeland Security, or 42 
deported to his or her country of origin, and the court determines either that there is a substantial 43 
probability that the child will be returned to the physical custody of his or her parent or legal 44 
guardian and safely maintained in the home within the extended period of time or that reasonable 45 
services have not been provided to the parent or legal guardian. 46 
 (3) For purposes of paragraph (2), in order to find a substantial probability that the child 47 
will be returned to the physical custody of his or her parent or legal guardian and safely 48 
maintained in the home within the extended period of time, the court shall find all of the 49 
following: 50 
 (A) The parent or legal guardian has consistently and regularly contacted and visited with 51 
the child, taking into account any particular barriers to a parent’s ability to maintain contact with 52 
his or her child due to the parent’s arrest and receipt of an immigration hold, detention by the 53 
United States Department of Homeland Security, or deportation. 54 
 (B) The parent or legal guardian has made significant progress in resolving the problems 55 
that led to the child’s removal from the home. 56 
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 (C) The parent or legal guardian has demonstrated the capacity or ability both to 57 
complete the objectives of his or her treatment plan and to provide for the child’s safety, 58 
protection, physical and emotional well-being, and special needs. 59 
 (4) Continue the case for up to six months for a permanency review hearing, provided 60 
that the hearing shall occur within 18 months of the date the child was originally taken from the 61 
physical custody of his or her parent or legal guardian, if the court determines by clear and 62 
convincing evidence that the parent may reunify with the child by the 24 month hearing and the 63 
best interests of the child would be met by the provision of additional reunification services to a 64 
parent or legal guardian who is making significant and consistent progress in a court-ordered 65 
residential substance abuse treatment program, a parent who was either a minor parent or a 66 
nonminor dependent parent at the time of the initial hearing making significant and consistent 67 
progress in establishing a safe home for the child’s return, or a parent recently discharged from 68 
incarceration, institutionalization, or the custody of the United States Department of Homeland 69 
Security and there is a substantial probability the parent will be able to make significant and 70 
consistent progress in establishing a safe home for the child’s return. The court shall continue the 71 
case only if it finds that there is a substantial probability that the child will be returned to the 72 
physical custody of his or her parent or legal guardian and safely maintained in the home within 73 
24 months of the date the child was originally taken from the physical custody of his or her 74 
parent or legal guardian or that reasonable services have not been provided to the parent or legal 75 
guardian. For the purposes of this section, in order to find a substantial probability that the child 76 
will be returned to the physical custody of his or her parent or legal guardian and safely 77 
maintained in the home within the extended period of time, the court shall be required to find all 78 
of the following: 79 
 (A) That the parent or legal guardian has consistently and regularly contacted and visited 80 
with the child, taking into account any particular barriers to a parent’s ability to maintain contact 81 
with his or her child due to the parent’s arrest and receipt of an immigration hold, detention by 82 
the United States Department of Homeland Security, or deportation. 83 
 (B) That the parent or legal guardian has made significant and consistent progress in the 84 
prior 12 months in resolving problems that led to the child’s removal from the home or the 85 
parent or legal guardian was recently discharged from incarceration, institutionalization, or the 86 
custody of the United States Department of Homeland Security and there is a substantial 87 
probability the parent will be able to make significant and consistent progress in resolving 88 
problems that led to the child’s removal from the home. 89 
 (C) The parent or legal guardian has demonstrated the capacity and ability both to 90 
complete the objectives of his or her substance abuse treatment plan as evidenced by reports 91 
from a substance abuse provider as applicable, or complete a treatment plan postdischarge from 92 
incarceration, institutionalization, or detention, or following deportation to his or her country of 93 
origin and his or her return to the United States, and to provide for the child’s safety, protection, 94 
physical and emotional well-being, and special needs. 95 
 (4) (5) Order that a hearing be held within 120 days, pursuant to Section 366.26, but only 96 
if the court does not continue the case to the permanency planning review hearing and there is 97 
clear and convincing evidence that reasonable services have been provided or offered to the 98 
parents or legal guardians. On and after January 1, 2012, a hearing pursuant to Section 366.26 99 
shall not be ordered if the child is a nonminor dependent, unless the nonminor dependent is an 100 
Indian child and tribal customary adoption is recommended as the permanent plan. 101 
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 (5) (6) Order that the child remain in foster care, but only if the court finds by clear and 102 
convincing evidence, based upon the evidence already presented to it, including a 103 
recommendation by the State Department of Social Services when it is acting as an adoption 104 
agency or by a county adoption agency, that there is a compelling reason for determining that a 105 
hearing held pursuant to Section 366.26 is not in the best interests of the child because the child 106 
is not a proper subject for adoption and has no one willing to accept legal guardianship as of the 107 
hearing date. For purposes of this section, a recommendation by the State Department of Social 108 
Services when it is acting as an adoption agency or by a county adoption agency that adoption is 109 
not in the best interests of the child shall constitute a compelling reason for the court’s 110 
determination. That recommendation shall be based on the present circumstances of the child and 111 
shall not preclude a different recommendation at a later date if the child’s circumstances change. 112 
On and after January 1, 2012, the nonminor dependent’s legal status as an adult is in and of itself 113 
a compelling reason not to hold a hearing pursuant to Section 366.26. The court may order that a 114 
nonminor dependent who otherwise is eligible pursuant to Section 11403 remain in a planned, 115 
permanent living arrangement. 116 
 (A) The court shall make factual findings identifying any barriers to achieving the 117 
permanent plan as of the hearing date. When the child is under 16 years of age, the court shall 118 
order a permanent plan of return home, adoption, tribal customary adoption in the case of an 119 
Indian child, legal guardianship, or placement with a fit and willing relative, as appropriate. 120 
When the child is 16 years of age or older, or is a nonminor dependent, and no other permanent 121 
plan is appropriate at the time of the hearing, the court may order another planned permanent 122 
living arrangement, as described in paragraph (2) of subdivision (i) of Section 16501. 123 
 (B) If the court orders that a child who is 10 years of age or older remain in foster care, 124 
the court shall determine whether the agency has made reasonable efforts to maintain the child’s 125 
relationships with individuals other than the child’s siblings who are important to the child, 126 
consistent with the child’s best interests, and may make any appropriate order to ensure that 127 
those relationships are maintained. 128 
 (C) If the child is not returned to his or her parent or legal guardian, the court shall 129 
consider, and state for the record, in-state and out-of-state options for permanent placement. If 130 
the child is placed out of the state, the court shall make a determination whether the out-of-state 131 
placement continues to be appropriate and in the best interests of the child. 132 

[Subdivisions (h) through (k) remain unchanged.] [Omission of sections permitted by 133 
Chair.] 134 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association  
 
STATEMENT OF REASONS 
 
The Problem: Under certain circumstances at the 18-month review hearing, parents who were in 
a long-term drug treatment program, incarnated, or minors when the child was removed can 
receive 24 months of reunification services if it is in the child’s best interest. But, at the 12-
month review, a parent must prove there is a substantial probability the child will be returned by 
the 18-month review. Therefore, the court must terminate services at the 12-month review for 
parents who would qualify for 24 months of services at the 18 month, because they can’t show 
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there is a substantial probability of return by the 18-month review.  
  
The Solution: This amendment allows the court to extend services at the 12-month review to the 
18-month review for parents who qualify for 24-months of services.  
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
  
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
  
AUTHOR AND/OR PERMANENT CONTACT: Marissa Walter, 5360 Jackson Dr., Suite 
200, La Mesa, CA 91942, (619)407-9984, e-mail marissa@Walter-Legal.com 
 
RESPONSIBLE FLOOR DELEGATE: Marissa Walter 
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RESOLUTION 06-01-2017 
 
DIGEST 
Criminal Law: Pretrial Diversion for Military Personnel 
Amends Penal Code section 1001.80 to clarify that military diversion includes non-combatants 
and encompasses misdemeanor charges of driving under the influence (DUI).   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 1001.80 to clarify that military diversion 
includes non-combatants and encompasses misdemeanor charges of driving under the 
influence (DUI).  This resolution should be disapproved because there is no need to amend 
the law to expressly include noncombatants as persons eligible for military diversion, when 
existing law draws no such distinction.  
 
Currently, there is a split of authority regarding whether military diversion applies to DUIs.  
In People v. VanVleck (2016) 2 Cal.App.5th 355, the Fourth District held that Vehicle Code 
section 23640 bars diversion as a matter of statutory construction.  The Second District took 
the opposite view in Hopkins v. Superior Court (2016) 2 Cal.App.5th 1275.  This resolution 
clarifies the Legislature’s intent in a manner consistent with the fact that military diversion 
is already permitted for such crimes as vehicular manslaughter, child molestation, 
distribution of child pornography, domestic violence, sexual battery, and willful animal 
cruelty.  
 
An additional concern with this resolution is that it permits “any and all evidence that supports 
the defendant’s assertions … including the defendant’s own oral representations” to establish 
that the defendant suffers from psychological trauma or has substance abuse issues stemming 
from military service. Such evidence would be offered without an opportunity for cross-
examination and without the penalty of perjury.  
 
This resolution is related to Resolution 10-02-2017 and Senate Bill No. 725 (Jackson), and 
Senate Bill No. 725 (Jackson), which was signed into law effective August 7, 2017. (Stats. 2017, 
ch. 179.)  Both Resolution 10-02-2017 and Senate Bill No. 725 address the current conflict in 
law by including DUIs within the ambit of military diversion. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 1001.80 to read as follows:  
 
§1001.80 1 
 (a) This chapter shall apply whenever a case is before a court on an accusatory pleading 2 
alleging the commission of a misdemeanor offense, including, but not limited to alleged 3 
violations of Vehicle Code sections 23152, 23153, and both of the following apply to the 4 
defendant: 5 
 (1) The defendant was, or currently is, a member of the United States military, regardless 6 
if the defendant engaged in, or currently engages in, combat during military service.    7 
 (2) The defendant may be suffering from sexual trauma, traumatic brain injury, post- 8 
traumatic stress disorder, substance abuse, or mental health problems as a result of his or her 9 
military service. The court may request, using existing resources, an assessment to aid in the 10 
determination that this paragraph applies to a defendant, including, but not limited to appointing 11 
a physician to evaluate the defendant. The court may use any and all evidence to support the 12 
defendant’s assertions that he or she may be suffering from sexual trauma, traumatic brain injury, 13 
post-traumatic stress disorder, substance abuse, or mental health problems, including the 14 
defendant’s oral representations.  15 
 (b) If the court determines that a defendant charged with an applicable offense under this 16 
chapter is a person described in subdivision (a), the court, with the consent of the defendant and 17 
a waiver of the defendant's speedy trial right, may place the defendant in a pretrial diversion 18 
program, as defined in subdivision (k).  19 
 (c) If it appears to the court that the defendant is performing unsatisfactorily in the 20 
assigned program, or that the defendant is not benefiting from the treatment and services 21 
provided under the diversion program, after notice to the defendant, the court shall hold a 22 
hearing to determine whether the criminal proceedings should be reinstituted. If the court finds 23 
that the defendant is not performing satisfactorily in the assigned program, or that the defendant 24 
is not benefiting from diversion, the court may end the diversion and order resumption of the 25 
criminal proceedings. If the defendant has performed satisfactorily during the period of 26 
diversion, at the end of the period of diversion, the criminal charges shall be dismissed. 27 
 (d) If a referral is made to the county mental health authority as part of the pretrial 28 
diversion program, the county shall be obligated to provide mental health treatment services only 29 
to the extent that resources are available for that purpose, as described in paragraph (5) of 30 
subdivision (b) of Section 5600.3 of the Welfare and Institutions Code. If mental health 31 
treatment services are ordered by the court, the county mental health agency shall coordinate 32 
appropriate referral of the defendant to the county veterans service officer, as described in 33 
paragraph (5) of subdivision (b) of Section 5600.3 of the Welfare and Institutions Code. The 34 
county mental health agency shall not be responsible for providing services outside its traditional 35 
scope of services. An order shall be made referring a defendant to a county mental health agency 36 
only if that agency has agreed to accept responsibility for all of the following:    37 
 (1) The treatment of the defendant. 38 
 (2) The coordination of appropriate referral to a county veterans service officer. (3) The 39 
filing of reports pursuant to subdivision (h).     40 
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 (e) When determining the requirements of a pretrial diversion program pursuant to this 41 
chapter, the court shall assess whether the defendant should be ordered to participate in a federal 42 
or community based treatment service program with a demonstrated history of specializing in the 43 
treatment of mental health problems, including substance abuse, post- traumatic stress disorder, 44 
traumatic brain injury, military sexual trauma, and other related mental health problems. 45 
 (f) The court, in making an order pursuant to this section to commit a defendant to an 46 
established treatment program, shall give preference to a treatment program that has a history of 47 
successfully treating veterans who suffer from sexual trauma, traumatic brain injury, post-48 
traumatic stress disorder, substance abuse, or mental health problems as a result of military 49 
service, including, but not limited to, programs operated by the United States Department of 50 
Defense or the United States Department of Veterans Affairs. 51 
 (g) The court and the assigned treatment program may collaborate with the Department 52 
of Veterans Affairs and the United States Department of Veterans Affairs to maximize benefits 53 
and services provided to the veteran. 54 
 (h) The period during which criminal proceedings against the defendant may be diverted 55 
shall be no longer than two years. The responsible agency or agencies shall file reports on the 56 
defendant’s progress in the diversion program with the court and with the prosecutor not less 57 
than every six months. 58 
 (i) A record filed with the Department of Justice shall indicate the disposition in those 59 
cases diverted pursuant to this chapter. Upon successful completion of a diversion program, the 60 
arrest upon which the diversion was based shall be deemed to have never occurred. The 61 
defendant may indicate in response to a question concerning his or her prior criminal record that 62 
he or she was not arrested or diverted for the offense, except as specified in subdivision (j). A 63 
record pertaining to an arrest resulting in successful completion of a diversion program shall not, 64 
without the defendant's consent, be used in any way that could result in the denial of any 65 
employment, benefit, license, or certificate. 66 
 (j) The defendant shall be advised that, regardless of his or her successful completion of 67 
diversion, the arrest upon which the diversion was based may be disclosed by the Department of 68 
Justice in response to a peace officer application request and that, notwithstanding subdivision 69 
(i), this section does not relieve him or her of the obligation to disclose the arrest in response to a 70 
direct question contained in a questionnaire or application for a position as a peace officer, as 71 
defined in Section 830. 72 
 (k)(1) As used in this chapter, “pretrial diversion” means the procedure of postponing 73 
prosecution, either temporarily or permanently, at any point in the judicial process from the point 74 
at which the accused is charged until adjudication. 75 
 (2) A pretrial diversion program shall utilize existing resources available to current or 76 
former members of the United States military to address and treat those suffering from sexual 77 
trauma, traumatic brain injury, post-traumatic stress disorder, substance abuse, or mental health 78 
problems as a result of military service.  79 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bay Area Lawyers for Individual Freedom  
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STATEMENT OF REASONS 
 
The Problem: Allows pretrial diversion program for current and former members of the U.S. 
military who are charged with a misdemeanor offense(s). Meaning, defendants who are current 
or former members of the military currently facing misdemeanor charges --who may be may be 
suffering from sexual trauma, traumatic brain injury, post- traumatic stress disorder, substance 
abuse, or mental health problems as a result of his or her military service -- can temporarily 
suspend their criminal matter to seek assistance from a mental health program. Upon successful 
completion of that program, the pending criminal matter will be dismissed.  
 
Often times, Prosecutors will not agree to the imposition of military diversion, thereby forcing 
the criminal defense attorneys to file a motion seeking an order from the court, allowing military 
members or veterans to participate in military diversion. In opposing this motion, Prosecutors 
assert several arguments, including the fact that a veteran or current military member has not 
participated in combat and therefore should not benefit from military diversion. These assertions 
are harmful and counter to the legislative history of military diversion. 
 
Participation in combat was never a prerequisite for military members or veterans to participate 
in military diversion. This assertion also ignores the fact that more than half of military members 
attempt suicide before they ever see combat. (See NBC News - Military Suicide: Most Attempts 
Come Before Soldiers Ever See Combat; available at http://www.nbcnews.com/health/health-
news/military-suicides-most-attempts-come-soldiers-ever-see-combat-n580276; see also JAMA 
Psychiatry - Risk Factors, Methods, and Timing of Suicide Attempts Among US Army Soldiers; 
available at http://jamanetwork.com/journals/jamapsychiatry/article-abstract/2524845).   
 
Prosecutors also oppose these motions on the basis that military diversion does not apply to 
charges involving a violation of Vehicle Code sections 23152 and 23153 (commonly referred to 
as a D.U.I.). This again is harmful and counter to the legislative history of veterans’ diversion. 
There is no explicit exclusion of DUI misdemeanor offenses in this statute. Additionally, this 
argument ignores the fact that 20% of Veterans with PTSD also have Substance Abuse Disorder, 
which includes alcohol abuse. (See U.S. Department of Veterans Affairs – PTSD: National 
Center for PTSD, available at 
http://www.ptsd.va.gov/PUBLIC/PROBLEMS/PTSD_SUBSTANCE_ABUSE_VETERANS.AS
P).   
 
Military members and veterans have done so much for this country. Unfortunately, at times, they 
become involved in the criminal judicial system. It is in everyone’s best interest to assist military 
members or veterans throughout the criminal process, especially if they may be suffering from 
sexual trauma, traumatic brain injury, post-traumatic stress disorder, substance abuse, or mental 
health problems. By clarifying who qualifies for military diversion as well as which charges, 
military professionals have more access to helpful programs that can ultimately allow them to 
seek treatment and avoid a criminal conviction.  
 
The Solution: Amends Penal Code section 1001.80, to clarify which person and charges qualify 
for military diversion, a program that would temporarily suspend criminal proceedings and allow 

http://www.nbcnews.com/health/health-news/military-suicides-most-attempts-come-soldiers-ever-see-combat-n580276�
http://www.nbcnews.com/health/health-news/military-suicides-most-attempts-come-soldiers-ever-see-combat-n580276�
http://jamanetwork.com/journals/jamapsychiatry/article-abstract/2524845�
http://www.ptsd.va.gov/PUBLIC/PROBLEMS/PTSD_SUBSTANCE_ABUSE_VETERANS.ASP�
http://www.ptsd.va.gov/PUBLIC/PROBLEMS/PTSD_SUBSTANCE_ABUSE_VETERANS.ASP�
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military members or veterans to seek assistance through the Department of Veterans Affairs, or a 
like program. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
SB 1227 (Hancock) Diversion: Members of Military (Filed with Secretary of State September 
27, 2014)  
 
AUTHOR AND/OR PERMANENT CONTACT: Shauna Madison, 800 Ferry Street, 
Martinez, CA 94553; voice: (310) 750-8142, email: shaunamadison@gmail.com  
 
RESPONSIBLE FLOOR DELEGATE: Shauna Madison 
 
 

mailto:shaunamadison@gmail.com�
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RESOLUTION 06-02-2017 
 
DIGEST 
Penal Code: Redefines “Sex” As “Gender”               
Amends Penal Code section 422.57 to globally define “sex” as meaning “gender” when used in 
the Penal Code. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 422.57 to globally define “sex” as meaning “gender” 
when used in the Penal Code. This resolution should be disapproved because a problem with the 
current language is not apparent, and to so narrowly define “sex” within the entire Penal Code 
would create confusion and unintended consequences in a variety of different contexts.  
 
Title 11.6 of the Penal Code addresses the issue of civil rights and hate crimes. Penal Code 
section 422.55 defines “hate crime” as one committed against a victim because of certain 
characteristics. These characteristics include disability, nationality, race or ethnicity, religion, 
sexual orientation, and gender.  Penal Code section 422.57, which applies to the entire Penal 
Code, not just Title 11.6, states that “gender” has the same meaning as that defined in Penal 
Code section 422.56 (which says gender “means sex, and includes a person’s gender-related 
appearance and behavior whether or not stereotypically associated with the person’s assigned sex 
at birth.”)  While clarifying that the broadly, and well-defined term “gender” includes “sex,” the 
converse is not always true. To define “sex” as meaning “gender” poses an anomalous provision 
which essentially declares “gender” means “gender.” The need for this restrictive definition of 
“sex” is not apparent.  
 
Further, “sex” does not necessarily mean “gender,” particularly when used as a verb or modifier, 
as well as a noun. The proposed definition would apply to the entire Penal Code, not just the part 
of the Code concerning discrimination or hate crimes. Narrowly defining “sex” as proposed will 
likely create confusion and unintended consequences, ranging from registration for sex offenders 
to making physical sex crimes unenforceable.   
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 422.57 to read as follows: 
 
§ 422.57 1 
 For purposes this code, unless an explicit provision of law or the context clearly requires 2 
a different meaning, “gender” has the same meaning as in Section 422.56 and “sex” shall have 3 
the same meaning as “gender” as defined under Section 422.56.  4 
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(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS 
 
The Problem:  Penal Code section 422.56 currently states, “‘Gender’ means sex, and includes a 
person’s gender identity and gender expression. ‘Gender expression’ means a person’s gender-
related appearance and behavior whether or not stereotypically associated with the person’s 
assigned sex at birth.” However, the Penal Code does not explicitly define “sex” while other CA 
statutes defining “sex” make it clear that “sex” means “gender”. At least one statute references 
the definition of “sex” to mean “gender” as defined under penal code section 422.56. (See, e.g., 
Health and Saf. Code, § 1365.5(b).)  
 
California law prohibits any program or activity that receives state financial assistance from 
discriminating on the basis of sex (See, Gov. Code, § 11135(a)). However, the penal code does 
not explicitly define “sex”, which has caused some confusion for law enforcement as to what 
constitutes “sex” in regards to policies and procedures.  
  
In practice, most law enforcement departments and agencies define “sex” to mean an 
individual’s genitalia, which runs afoul of the clear understanding of “sex” as it is defined in 
other California codes. Other state laws provide comprehensive nondiscrimination protections 
based on gender identity and expression, including requiring that transgender and intersex people 
be recognized as the sex that corresponds to their gender identity in virtually every facet of 
society, including employment, housing, education, public accommodations, insurance contracts, 
hate crimes, and even death certificates. (See, e.g., Gov. Code, § 12940(a); Gov. Code, § 
12955(a); Civ. Code, § 51(b); Educ. Code. § 221.5(f); Health and Saf. Code, § 1365.5(b); Educ. 
Code, § 200 et seq.; Civ. Code, § 51.7; Pen. Code, § 422.55(a)(2); Health & Saf. Code, § 102875 
(“[A] person completing the [death] certificate shall record the decedent’s sex to reflect the 
decedent’s gender identity.”)).) 
 
California criminal justice and penal systems use search procedures to determine a person’s 
anatomy for the misguided, problematic and invasive purpose of identifying a person’s “sex”. 
Nowhere has this issue been more apparent as when a transgender or intersex person comes into 
contact with the criminal justice system. In every other facet of their lives in California, 
transgender and intersex people are treated in a manner consistent with their gender identity, and 
not their anatomy. In fact, California Gov. Code §11135 prohibits discrimination based on sex 
and gender identity, yet it is commonplace to discriminate based on these classifications in 
California law enforcement and correctional facilities. 
 
The Solution: This resolution would make the Penal Code consistent with other statutes, rules 
and regulations, which define “sex” to mean “gender” and “gender” to mean “sex”. By explicitly 
defining “sex” in the Penal Code to mean “gender”, there will no longer be any confusion 
regarding law enforcement and correctional policies and procedures as they relate to sex and 
gender. It would make the Penal Code consistent with other California comprehensive 
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nondiscrimination protections based on gender identity and expression, including requiring that 
transgender people be recognized as the sex that corresponds to their gender identity in every 
facet of society. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known 
 
AUTHOR AND/OR PERMANENT CONTACT: Jennifer Orthwein, 2532 Santa Clara Ave, 
#227, Alameda, CA 94501-4634, voice: (415) 786-3855, email: jennifer.orthwein@gmail.com 

 
RESPONSIBLE FLOOR DELEGATE: Jennifer Orthwein 
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RESOLUTION 06-03-2017 
 
DIGEST 
Incarceration: National Standards to Prevent, Detect and Respond to Prison Rape 
Adds Penal Code sections 2635.5, 2644, 2645, and 2646, and amends sections 2635 and 
2636 to require the adoption of DOJ’s National Standards to Prevent, Detect, and Respond 
to Prison Rape. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolutions 06-12-2014 and 08-03-2015, which were approved in principle, and 
Resolution 01-09-2016, which was disapproved. 
 
Reasons: 
This resolution adds Penal Code sections 2635.5, 2644, 2645, and 2646, and amends sections 
2635 and 2636 to require the adoption of DOJ’s National Standards to Prevent, Detect and 
Respond to Prison Rape.  This resolution should be disapproved because California is already on 
its way to full adoption of the national standards by December 2022. 
 
The Federal Prison Rape Elimination Act of 2003 (“PREA”) authorized the Attorney General to 
promulgate national standards to combat prison rape.  (See 42 U.S.C. §§ 15606, 15607.)  In 
2012, the Department of Justice published a 268-page report setting forth its national standards.  
(See 28 C.F.R. §§ 115.5-115.501.)  To ensure that each state becomes PREA-compliant, DOJ 
withholds five percent of its prison grant money unless the governor certifies that the standards: 
(1) are fully implemented, or (2) provides assurance of progress towards full implementation 
with a funding commitment of at least five percent of impacted DOJ grant money. (See, 42 
U.S.C. § 15607(e).)  In 2016, the Justice for All Reauthorization Act amended PREA to sunset 
the “assurance” option by December 2022, requiring each state to fully implement PREA by that 
deadline or lose federal funding.  California is among 40 jurisdictions working towards full 
compliance. 
 
There is no evidence that California is not on track to meet the existing deadline.  California 
has made significant progress in revising agency regulations to conform with DOJ’s national 
standards. (See Operations Manual, California Department of Corrections and 
Rehabilitation <http://www.cdcr.ca.gov/PREA/docs/2016-DOM-54040.pdf>.)  Additionally, 
every correctional facility that has been audited thus far has met or exceeded the national 
standards. (See Prison Rape and Elimination Act (PREA) Audits and Reports, California 
Department of Corrections and Rehabilitation <http://www.cdcr.ca.gov/PREA/Reports-
Audits.html>.) 
 
This resolution is similar to Senate Bill No. 716 (Lara) (Reg. Sess. 2013-2014), which died in the 
Assembly due to cost concerns. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Penal Code sections 2635.5, 2644, 2645 and 2646 and amend sections 2635 
and 2636 to read as follows:  
 
§ 2635  1 
 The Department of Corrections and Rehabilitation shall review informational handbooks 2 
regarding sexual abuse in detention published by outside organizations. Upon approving the 3 
content thereof, handbooks provided by one or more outside organizations shall be made 4 
available to inmates and wards. 5 
 The Department of Corrections and Rehabilitation, each local corrections agency; each 6 
city, county, and regional juvenile justice agency; each city, county, and regional police lockup; 7 
and each private confinement company shall create a safe environment free from sexual abuse 8 
for inmates, wards or arrestees, including those inmates, wards or arrestees subject to a United 9 
States Immigration and Customs Enforcement hold and/or who identify as lesbian, gay, bisexual, 10 
transgender, intersex (LGBTI) and/or gender variant, by adopting policies and procedures fully 11 
implementing the National Standards to Prevent, Detect, and Respond to Prison Rape.  12 
        13 
§ 2635.5 14 
 For purposes of this article, the following definitions shall apply: 15 
 (a) “Detainee” means a person confined in a facility under government authority, 16 
including arrestees, pretrial and post conviction inmates, prisoners, minors in the juvenile justice 17 
system, and federal detainees held in any city, county, city and county, regional, or private 18 
facility. 19 
 (b) “Full implementation” means that every facility of an agency, department, or 20 
company shall be compliant with all material requirements of the policies and procedures 21 
produced pursuant to this article. Full compliance may be achieved with de minimus violations 22 
or discrete and temporary violations during otherwise sustained periods of compliance. 23 
 (c)“Gender variant” means a person whose identity, appearance or manner does not 24 
conform to traditional societal gender expectations. 25 
 (d) “Inmate” means any person incarcerated or detained in a prison or jail. 26 
 (e) “Intersex” means a person whose sexual or reproductive anatomy or chromosomal 27 
pattern does not fit typical definitions of male or female. Intersex medical conditions are 28 
sometimes referred to as disorders of sex development. 29 
 (f) “Jail” means a confinement facility of a city, county, city and county, or regional law 30 
enforcement agency that has, as its primary use, the detention of persons pending adjudication of 31 
criminal charges, persons committed to confinement for a misdemeanor or pursuant to 32 
subdivision (h) of §1170, persons adjudicated guilty who are awaiting transfer to a state prison, 33 
or person held under the authority of the federal government. 34 
 (g) “Lockup” means a facility belonging to a state, county, or local law enforcement 35 
agency that contains holding cells, cell blocks, or other secure enclosures that are: 36 
 (1) Under the control of a law enforcement, court, or custodial officer; and 37 
 (2) Primarily used for the temporary confinement of individuals who have recently been 38 
arrested, detained, or are being transferred to or from a court, jail, prison, or other agency. 39 
 (h) “Medical practitioner” means a health professional who, by virtue of education, 40 
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credentials, and experience, is permitted by law to evaluate and care for patients within the scope 41 
of his or her professional practice. A ‘‘qualified medical practitioner’’ refers to such a 42 
professional who has also successfully completed specialized training for treating sexual abuse 43 
victims. 44 
 (i) Pat-down search means a running of the hands over the clothed body of an inmate, 45 
detainee, or resident by an employee to determine whether the individual possesses contraband. 46 
 (j) “Private confinement company” means a for-profit or non-profit company operating in 47 
the state that detains individuals, or that manages a facility that detains individuals, on behalf of a 48 
federal, city, county, or regional government.  49 
 (k) “Strip search” means a search that requires a person to remove or arrange some or all 50 
clothing so as to permit a visual inspection of the person’s breasts, buttocks, or genitalia. 51 
Substantiated allegation means an allegation that was investigated and determined to have 52 
occurred. 53 
 (l) “Transgender” means a person whose gender identity (i.e., internal sense of feeling 54 
male or female) is different from the person’s assigned sex at birth. 55 
 56 
§ 2636 57 
 For purposes of this section, all references to classification of wards shall take effect 58 
upon the adoption of a classification system for wards developed by the Department of 59 
Corrections and Rehabilitation in compliance with Farrell v. Allen, Alameda County Superior 60 
Court Case No. RG 03079344. 61 
 The following practices shall be instituted to prevent sexual violence and promote inmate 62 
and ward safety in the Department of Corrections and Rehabilitation: 63 
 (a) All inmates, wards and detainees in the custody of the California Department of 64 
Corrections and Rehabilitation, each local corrections agency; each city, county, and regional 65 
juvenile justice agency; each city, county, and regional police lockup; and each private 66 
confinement company shall be assessed during an intake screening and upon transfer to another 67 
facility for their risk of being sexually abused by other inmates or sexually abusive toward other 68 
inmates, wards or detainees. 69 
 (b) Intake screening shall ordinarily take place within 72 hours of arrival at the facility. 70 
 (c) Such assessments shall be conducted using an objective screening instrument. 71 
 (a)  (d) The Department of Corrections and Rehabilitation, each local corrections agency; 72 
each city, county, and regional juvenile justice agency; each city, county, and regional police 73 
lockup; and each private confinement company inmate classification and housing assignment 74 
procedures shall take into account risk factors that can lead to inmates, detainees, and wards 75 
becoming the target of sexual victimization or of being sexually aggressive toward others. 76 
Relevant considerations include The following must be considered: 77 
 (1) Age of the inmate, detainee or ward. 78 
 (2) Whether the offender is a violent or nonviolent offender inmate, detainee or ward’s 79 
criminal history is exclusively nonviolent; 80 
 (3) Whether the inmate, detainee or ward served a prior term of commitment. 81 
 (4) Whether the inmate, detainee or ward has a history of mental illness mental, physical, 82 
or developmental disability. 83 
 (5) Whether the inmate, detainee or ward has prior convictions for sex offenses against an 84 
adult or child. 85 
 (6) The physical build of the inmate, detainee or ward. 86 
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 (7) Whether the inmate, detainee or ward is or is perceived to be gay, lesbian, bisexual, 87 
transgender, intersex, or gender variant. 88 
 (8) Whether the inmate, detainee or ward has previously experienced sexual 89 
victimization. 90 
 (9) The inmate, detainee or ward’s own perception of vulnerability 91 
 (10) Whether the inmate, detainee or ward is detained solely for civil immigration 92 
purposes. 93 
 (e) The information from the risk screening required by (d) shall be used to inform 94 
housing, bed, work, education, and program assignments with the goal of keeping separate those 95 
inmates, detainees and wards at high risk of being sexually victimized from those at high risk of 96 
being sexually abusive. 97 
 (f) Individualized determinations shall be made about how to ensure the safety of each 98 
inmate, detainee or ward. 99 
 (g) In deciding whether to assign a transgender or intersex inmate, detainee or ward to a 100 
facility for male or female inmates or wards, and in making other housing and programming 101 
assignments, placements shall be considered on a case-by-case basis as to whether the placement 102 
would ensure the inmate, detainee or ward’s health and safety, and whether the placement would 103 
present management or security problems. 104 
 (h) Placement and programming assignments for each transgender or intersex inmate, 105 
detainee or ward shall be reassessed at least twice each year to review any threats to safety 106 
experienced by the inmate, detainee or ward. 107 
 (i) A transgender or intersex inmate, detainee or ward’s own views with respect to their 108 
own safety shall be given serious consideration. 109 
 (j) Transgender and intersex inmates, detainees or wards shall be given the opportunity to 110 
shower separately from other inmates, detainees or wards. 111 
 (k) Lesbian, gay, bisexual, transgender, or intersex inmates, detainees or wards shall not 112 
be placed in dedicated facilities, units, or wings solely on the basis of such identification or 113 
status, unless such placement is in a dedicated facility, unit, or wing established in connection 114 
with a consent decree, legal settlement, or legal judgment for the purpose of protecting such 115 
inmates, detainees or wards. 116 
 (l) Within a set time period, not to exceed 30 days from the inmate, detainee or ward’s 117 
arrival at a facility, the facility shall reassess the inmate, detainee or ward’s risk of victimization 118 
or abusiveness based upon any additional, relevant information received by the facility since the 119 
intake screening. 120 
 (m) An inmate, detainee or ward’s risk level shall be reassessed when warranted due to a 121 
referral, request, incident of sexual abuse, or receipt of additional information that bears on the 122 
inmate, detainee or ward’s risk of sexual victimization or abusiveness. 123 
 (n) Inmates, detainees or wards may not be disciplined for refusing to answer, or for not 124 
disclosing complete information in response to, questions asked pursuant to paragraphs (d)(4), 125 
(d)(7), (d)(8), or (d)(9) of this section. 126 
 (o) Each facility shall implement appropriate controls on the dissemination within the 127 
facility of responses to questions asked pursuant to this standard in order to ensure that sensitive 128 
information is not exploited to the inmate, detainee or ward’s detriment by staff or other inmates, 129 
detainees or wards. 130 
 (b) (p) The Department of Corrections and Rehabilitation, each local corrections agency; 131 
each city, county, and regional juvenile justice agency; each city, county, and regional police 132 
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lockup; and each private confinement company shall ensure that staff members intervene when 133 
an inmate, detainee or ward appears to be the target of sexual harassment or intimidation. 134 
 135 
§ 2644 136 
 a) Inmates, detainees and wards at high risk for sexual victimization shall not be placed in 137 
involuntary segregated housing unless an assessment of all available alternatives has been made, 138 
and a determination has been made that there is no available alternative means of separation 139 
from likely abusers. If a facility cannot conduct such an assessment immediately, the facility may 140 
hold the inmate, detainee or ward in involuntary segregated housing for less than 24 hours while 141 
completing the assessment. 142 
 (b) Inmates, detainees and wards placed in segregated housing for this purpose shall have 143 
access to programs, privileges, education, and work opportunities to the extent possible. If the 144 
facility restricts access to programs, privileges, education, or work opportunities, the facility 145 
shall document: 146 
 (1) The opportunities that have been limited; 147 
 (2) The duration of the limitation; and 148 
 (3) The reasons for such limitations. 149 
 (c) Inmates shall only be assigned to such involuntary segregated housing until an 150 
alternative means of separation from likely abusers can be arranged, and such an assignment 151 
shall not ordinarily exceed a period of 14 days. 152 
 (d) If an involuntary segregated housing assignment is made pursuant to paragraph (a) of 153 
this section, the facility shall clearly document: 154 
  (1) The basis for the facility’s concern for the inmate’s safety; and 155 
 (2) The reason why no alternative means of separation can be arranged. 156 
 (e) Every 14 days, the facility shall afford each such inmate a review to determine 157 
whether there is a continuing need for separation from the general population. 158 
 159 
§ 2645 160 
 (a) The California Department of Corrections and Rehabilitation, each local corrections 161 
agency; each city, county, and regional juvenile justice agency; each city, county, and regional 162 
police lockup; and each private confinement company shall not conduct cross-gender strip 163 
searches or cross-gender visual body cavity searches (meaning a search of the anal or genital 164 
opening) except in exigent circumstances or when performed by medical practitioners. 165 
 b) All cross-gender and strip searches, cross-gender visual body cavity searches and all 166 
cross-gender patdown searches of female and transgender inmates, detainees and wards shall be 167 
documented. 168 
 (c) The facility shall implement policies and procedures that enable inmates, detainees 169 
and wards to shower, perform bodily functions, and change clothing without nonmedical staff of 170 
another gender viewing their breasts, buttocks, or genitalia, except in exigent circumstances or 171 
when such viewing is incidental to routine cell checks. Such policies and procedures shall 172 
require staff of another gender to announce their presence when entering an inmate, detainee or 173 
ward housing unit. 174 
 (d) Staff shall not search or physically examine a transgender or intersex inmate, detainee 175 
or ward for the sole purpose of determining their genital status. 176 
 (e) The agency shall train security staff in how to conduct cross-gender patdown 177 
searches, and searches of transgender and intersex inmates, detainees or wards in a professional 178 
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and respectful manner, and in the least intrusive manner possible, consistent with security needs. 179 
 180 
§ 2646 181 
 The California Department of Corrections and Rehabilitation, all lockups, state, county, 182 
and local juvenile justice agencies, and private confinement companies shall adopt and 183 
implement policies or procedures consistent with the requirements of sections 2636, 2637, 2638, 184 
2639, 2644, and 2645. Adoption of these policies or procedures shall take place no later than 185 
July 1, 2020. 186 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS 
 
The Problem: Does not comply with federal law. The National Standards to Prevent, Detect, and 
Respond to Prison Rape, known as the PREA Standards, include several provisions that direct 
agencies to pay particular attention to protecting lesbian, gay, bisexual, transgender and intersex 
(LGBTI) individuals. Prisons are required, and jails are strongly incentivized and in some cases 
required, to comply with these standards. California has not been able to certify compliance with 
the PREA Standards and is at risk of losing federal funding. Although the PREA Standards apply 
to state and local facilities, existing California laws, policies and procedures do not incorporate 
the standards that specifically address the safety of the most vulnerable in custody.  
      
Sexual violence is a rampant problem across all correctional and detention settings in California 
causing extreme psychological trauma and undue punishment beyond that of a person’s 
incarceration or detention. LGBTI protections under the PREA Standards have yet to be adopted 
in California placing LGBTI prisoners, particularly transgender women, in serious physical and 
psychiatric danger. LGBTI inmates, detainees and wards are particularly vulnerable to sexual 
violence. LGBTI prisoners experience “the highest rates of sexual victimization” while in 
custody according to the U.S. Department of Justice. A study conducted by the University of 
California at Irvine with 315 transgender women as participants found transgender women in the 
custody of the California Department of Corrections and Rehabilitation (CDCR) were 13 times 
more likely to be sexually assaulted in prison than individuals in the general population. 
Transgender women are also subjected to coercive sex from fellow prisoners and correctional 
staff.  Coercive sex “is oftentimes exchanged for protection or special privileges and is too often 
seen by officials as consensual.” Unfortunately, because of the high incidents of sexual assault, 
transgender women are often housed in solitary confinement “for their own protection” either 
preemptively or as punishment for reporting abuses.  
 
The Solution: Would require prisons, jails, and other custodial facilities, including private 
confinement companies, to adopt federal policies and procedures under PREA and its 
implementing regulations to create a safe environment free from sexual abuse for inmates or 
arrestees, including LGBT prisoners and those prisoners subject to a U.S. Immigration and 
Customs enforcement hold. By putting all correctional facilities in California in line with many 
of the carefully considered federal guidelines under the PREA to protect prisoners from sexual 
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violence both by guards and other prisoners, this resolution would establish a number of 
important protections set forth in federal regulations to keep people from facing further punitive 
measures - including confinement in administrative segregation - for their own protection 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 550 (Goldberg) 2005 - Sexual Abuse in Detention Elimination Act – Filed with Secretary of 
State on September 22, 2005. 
AB 382 (Ammiano) - 2009 – Vetoed by Governor on August 17, 2009                                 
AB 633 (Ammiano) - 2010 – Vetoed by Governor on September 23, 2010 
SB 716 (Lara)  - 2013 – Passed Senate, died in Assembly. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jennifer Orthwein, 2532 Santa Clara Ave, 
#227, Alameda, CA 94501-4634, voice: (415) 786-3855, email: jennifer.orthwein@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Jennifer Orthwein 
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RESOLUTION 06-04-2017 
 
DIGEST 
Prisons and Civil Rights:  Prevention of Disparate Treatment Based on a Protected Class 
Amends Penal Code section 2600 to prevent disparate treatment of prisoners based solely on 
one’s status as a member of a protected class. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Penal Code section 2600 to prevent disparate treatment of prisoners 
based solely on one’s status as a member of a protected class.  This resolution should be 
disapproved because it is overbroad and may prohibit classifications when there is a compelling 
reason to do so that would survive strict scrutiny.   
 
Penal Code section 2600 provides that people in custody in state prisons and county jails 
pursuant to realignment may be “deprived of such rights, and only such rights, as is reasonably 
related to legitimate penological interests.”  (Pen. Code, § 2600, subd. (a).)   Government Code 
section 11135 provides that the state may not discriminate on the basis of “sex, race, color, 
religion, ancestry, national origin, ethnic group identification . . or sexual orientation.. . .” (Gov. 
Code, § 11135, subd. (a).)  Thus, the statutes already prohibit classifications and differential 
treatment based solely on race if it is not related to legitimate penological interests      
 
California’s Department of Corrections and Rehabilitation (CDCR) has a longstanding practice 
of segregating inmates and imposing discipline on the basis of race or ethnicity for legitimate 
safety reasons.  The segregation is necessary because of gangs and interracial violence.  In 2013, 
the Court of Appeal determined that the CDCR’s practice of segregating inmates or imposing 
discipline, loss of privileges, etc., solely on the basis of race, ethnicity, and national origin 
because of an inmate’s perceived affiliation with a racial group violates the United States and 
California Constitution.  (In re Morales (2013) 212 Cal.App.4th 1410, 1427.)  The Court of 
Appeal held that if the CDCR wants to classify prisoners on the basis of race, the classifications 
and restrictions must survive strict scrutiny, i.e. they must narrowly tailor the classifications and 
restrictions and articulate a compelling government interest for doing so.  (Id. at p. 1424.)  There 
is no evidence that the CDCR is not following the holding in In re Morales.  In addition, with the 
exception of Pelican Bay, which was the subject of this lawsuit, since 2008, the CDCR has been 
implementing regulations to racially integrate the prisons with the intention that “[a]n inmate’s 
race will not be used as a primary determining factor in housing an institution’s inmate 
population.”  (Cal. Code Regs., tit. 15, § 3269.1.)  Finally, this resolution may have the 
unintended consequence of prohibiting the CDCR from ever considering race or ethnicity in its 
decision-making process even when it has a compelling reason to do so that would survive strict 
scrutiny by the courts.   
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 2600 to read as follows:  
 
§ 2600 1 
 (a) A person sentenced to imprisonment in a state prison or to imprisonment pursuant to 2 
subdivision (h) of Section 1170 may during that period of confinement be deprived of such 3 
rights, and only such rights, as is reasonably related to legitimate penological interests. 4 
 (b) Nothing in this section shall be construed to overturn the decision in Thor v. Superior 5 
Court, 5 Cal. 4th 725. 6 
 (c) A person sentenced to imprisonment in a state prison or pursuant to subdivision (h) of 7 
Section 1170 shall not be deprived of any rights solely on any of the protected bases under 8 
Government Code section 11135. 9 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS 
 
The Problem: Penal Code section 2600 allows those imprisoned to be denied certain rights if 
they are “reasonably related to legitimate penological interests” applying the Turner v. Safley 
rational basis standard of review to determine which rights prisoners may be denied. There is no 
exception provided in the penal code for protected civil rights, which require a higher level of 
scrutiny than the one applied in Turner and the California Penal Code.   
 
In men’s prisons across California, colored signs hang above cell doors: blue for black inmates, 
white for white, red, green or pink for Hispanic, etc. On any given day, the color of a sign could 
mean the difference between a prisoner exercising or being confined to their cell. When 
prisoners attack guards or other inmates, California allows its corrections officers to restrict all 
prisoners of that same race or ethnicity to prevent further violence. California is the only state 
known to use race-based lockdowns. State and federal courts have ruled against the practice 
multiple times. Managing inmates on the basis of ethnicity is counterproductive, and instead 
increases hostilities among prisoners (In re Morales, 212 Cal.App.4th 1410 (2013)). 
 
California prisoners also continue to be discriminated against solely based on their “sex”, 
“gender identity”, “gender expression” and “sexual orientation”. Lesbian, gay, bisexual, 
transgender and intersex individuals continue to be placed in isolated units and in solitary 
confinement solely based on their sexual orientation, gender expression and gender identity, 
where they are often denied opportunities to work and program. Transgender prisoners in 
California are housed in facilities for men or women solely based on their genitalia, which places 
them at extreme risk of sexual assault, particularly transgender women housed in facilities with 
men. Furthermore, transgender people are forced to undergo strip searches by law enforcement 
of a different gender, which too often leads to sexual harassment and assault.  
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California’s penal systems use of protected classifications to discriminate against prisoners has 
devastating and dangerous consequences. These practices make prisons more dangerous, strip 
people of their Constitutional rights without due process and run counter to the penological 
purposes claimed to support them.   
 
The Solution: This resolution would make it clear that prisons can no longer solely use protected 
bases to discriminate and ensures California and federal civil rights nondiscrimination laws 
extend to our penal institutions. In Johnson v. California et al., the U.S. Supreme Court held a 
heightened level of scrutiny applies under the Fourteenth Amendment Equal Protection Clause 
when discriminating against prisoners. The Court rejected the State’s arguments that the standard 
set forth in Turner applied to a protected class. Even the Court in Turner acknowledged the  
difference between the standard of review when it came to Constitutional protections.  "Prison 
walls do not form a barrier separating prison inmates from the protections of the Constitution." 
"[P]risoners retain the constitutional right to petition the government for the redress of 
grievances [citation]; they are protected against invidious racial discrimination by the Equal 
Protection Clause of the Fourteenth Amendment [citation]; and they enjoy the protections of due 
process." 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known 
 
AUTHOR AND/OR PERMANENT CONTACT: Jennifer Orthwein, 2532 Santa Clara Ave, 
#227, Alameda, CA 94501-4634, voice: (415) 786-3855, email: jennifer.orthwein@gmail.com 
  
RESPONSIBLE FLOOR DELEGATE: Jennifer Orthwein 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
We have concerns as to the germaneness of this resolution.  In our view, the internal 
management of prisons should be left to the professionals.  There are legitimate reasons for the 
policies of which the proponent complains, including prevention of riots, suppression of security 
threat groups, and inmate safety. 
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RESOLUTION 06-05-2017 
 
DIGEST 
Criminal Law: Permitting Secret Recordings to Obtain Evidence of Violence 
Amends Penal Code section 633.5 to allow secret recording of private communications for 
purposes of gathering admissible evidence of acts of violence for use in court. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 633.5 to allow secret recording of private 
communications for purposes of gathering admissible evidence of acts of violence for use in 
court. This resolution should be disapproved because it is vague and overly broad. 
 
The Privacy Act of 1967 was intended to protect individual privacy rights. (See Coulter v. Bank 
of America (1994) 28 Cal.App.4th 923, 928.) However, the Legislature recognized some 
confidential communications may be strong evidence of a serious crime, and created the narrow 
exception found in Penal Code section 633.5. That section foregoes the two-party consent 
requirement if a party to the communication reasonably believes it will preserve evidence that 
the other person is committing or has committed extortion, kidnapping, bribery, any felony 
involving violence against the person, or a violation of section 653m. This resolution seeks to 
broaden the exception.  
 
The resolution would strike the requirement the communication constitute potential evidence of a 
violent felony. Instead, it need only relate to an “action” involving violence. “Action” is 
undefined, making the proposed amendment vague. It is also overly broad. A slap in the face 
may be an illegal battery, but it should not justify secretly recording a communication that might 
mention it. Indeed, the wording of the resolution would not even require the action be criminal so 
long as it involved violence against a person. 
 
This resolution would allow the use of such secretly recorded communications in any court 
proceeding. In contrast, section 633.5 makes the permitted communications admissible only in 
prosecutions for the enumerated crimes. Additionally, in People v. Guzman (2017) 11 
Cal.App.5th 184, the Second District Court of Appeal held that the exclusionary rule for secretly 
recorded communications was abrogated by adoption of California Constitution, article 1, 
section 28(f)(2) (Prop. 8) in all criminal prosecutions. The exceptions to confidentiality created 
by section 633.5, and the intentions of Proposition 8, were intended to prevent or expose serious 
criminal acts; it is only then that the important protections of individual privacy might be 
outweighed. Recordings made pursuant to that exception should not be allowed in all other 
proceedings, such as dissolution of marriage or wrongful termination case. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Penal Code section 633.5 to read as follows: 
 
§ 633.5 1 
 Nothing in Section 631, 632, 632.5, 632.6, or 632.7 prohibits one party to a confidential 2 
communication from recording the communication for the purpose of obtaining evidence 3 
reasonably believed to relate to the commission by another party to the communication of the 4 
crime of extortion, kidnapping, bribery, any felony action involving violence against the a 5 
person, or a violation of Section 653m. Nothing in Section 631, 632, 632.5, 632.6, or 632.7 6 
renders any evidence so obtained inadmissible in court. in a prosecution for extortion, 7 
kidnapping, bribery, any felony involving violence against the person, a violation of Section 8 
653m, or any crime in connection therewith. 9 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Under existing law, recording a communication is prohibited unless all parties 
consent. A few exceptions exist, including a recording done for the purpose of obtaining 
evidence reasonably believed to relate to any felony involving violence against the person doing 
the recording. In other words, lay people are expected to check the Penal Code to determine 
whether a particular act of violence against them is a felony before recording evidence of the 
violence against them, and if they try submitting recorded proof of a violent action that isn’t a 
felony, they open themselves up to prosecution. Additionally, people cannot record evidence of 
violence having been done to someone else, including their spouse, children, or anyone else 
significant to them because the exception only applies to violent felonies against the person 
doing the recording. 
 
The Solution: This resolution fixes both problems. It replaces “felony involving violence” with 
“action involving violence” so nobody opens themselves up to prosecution by recording 
evidence of violence against them if the recorded violent act is not a felony. It also replaces 
“against the person” with “against a person” because people should be able to collect evidence of 
violence even if they are not the victim. That enables safer scenarios and prevents the victim 
from having to confront the perpetrator again. 
 
IMPACT STATEMENT 
The resolution does not affect any other law statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 413 (2017). 
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AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 06-06-2017 
 
DIGEST 
Criminal Law:  Repeal Bathhouse Ban 
Amends Penal Code section 11225 to repeal the public nuisance ban on bathhouses. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 11225 to repeal the public nuisance ban on 
bathhouses. This resolution should be disapproved because as modified, the prohibition on any 
“place” that permits sexual intercourse as a primary activity would be exceedingly overbroad. 
 
The statute’s focus on bathhouses may seem arbitrary, but it was narrowly tailored to a particular 
health issue. Penal Code section 11225 was amended to add what is now subdivision (c) in 1988, 
in order to bolster efforts by public health departments in San Francisco, Los Angeles, and San 
Diego to address a public health emergency centered on bathhouses that served as venues for 
unprotected sex for populations at high risk for contracting HIV. Prior to the amendment, for 
example, San Francisco’s Department of Public Health attempted to shut down bathhouses 
where the unwitting transmission of the HIV virus had been confirmed, but lost a motion for a 
preliminary injunction brought by one of the proprietors, resulting in a remedy requiring on-site 
observers and removal of the doors from formerly private rooms. (See generally, Agnost v. Owen 
(filed Oct. 10, 1984) San Francisco Superior Court Case No. 830-321.)   
 
Most of the bathhouses subject to this law have been closed for many years, and there may no 
longer be a need for a specific provision declaring bathhouses, in particular, to be public 
nuisances. However, simply eliminating the reference to bathhouses would render the statute 
overbroad.  The only potential limiting language is the term “primary activity.” But this term is 
not defined in the statute, is not used in the other subdivisions of the statute, and has not been 
interpreted by the courts. At its most expansive, after the proposed amendment, the statute would 
declare a public nuisance “[e]very … place which as a primary activity … permits … anal 
intercourse, oral copulation, or vaginal intercourse[.]” Of course, this would mean that hotel 
rooms, and even bedrooms in private homes, constitute public nuisances that must be abated. 
Because the resolution would render the statute unduly overbroad, it should be disapproved. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 11225, to read as follows: 
 
§ 11225 1 
 (a) (1) Every building or place used for the purpose of illegal gambling as defined by 2 



 

06-06-2017 Page 2 of 3 
 

state law or local ordinance, lewdness, assignation, or prostitution, and every building or place in 3 
or upon which acts of illegal gambling as defined by state law or local ordinance, lewdness, 4 
assignation, or prostitution, are held or occur, is a nuisance which shall be enjoined, abated, and 5 
prevented, and for which damages may be recovered, whether it is a public or private nuisance. 6 
 (2) Nothing in this subdivision shall be construed to apply the definition of a nuisance to 7 
a private residence where illegal gambling is conducted on an intermittent basis and without the 8 
purpose of producing profit for the owner or occupier of the premises. 9 
 (b) (1) Notwithstanding any other law, every building or place used for the purpose of 10 
human trafficking, and every building or place in or upon which acts of human trafficking are 11 
held or occur, is a nuisance which shall be enjoined, abated, and prevented, and for which 12 
damages may be recovered, whether it is a public or private nuisance. 13 
 (2) For purposes of this subdivision, human trafficking is defined in Section 236.1. 14 
 (c)(1) Every building or place used as a bathhouse which as a primary activity encourages 15 
or permits conduct that according to the guidelines of the federal Centers for Disease Control can 16 
transmit AIDS, including, but not limited to, anal intercourse, oral copulation, or vaginal 17 
intercourse, is a nuisance which shall be enjoined, abated, and prevented, and for which damages 18 
may be recovered, whether it is a public or private nuisance.  19 
 (2) For purposes of this subdivision, a "bathhouse" is to be defined as a business which, 20 
as its primary purpose, provides facilities for a spa, whirlpool, communal bath, sauna, steam 21 
bath, mineral bath, mud bath, or facilities for swimming. 22 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  The ban on bathhouses was passed in the early 1980’s as a reaction to AIDS. The 
reference to bathhouses makes no sense. If our government regards as a nuisance places that 
encourage or permit conduct that spreads AIDS, as a primary activity, it should apply the same 
standard to everywhere and not have a special rule for bathhouses. Bathhouses should not be 
subject to special scrutiny regarding whether they encourage or allow such behavior as a primary 
activity. Furthermore, singling out bathhouses is discriminatory against gays because other 
places that permit or encourage such conduct as a primary activity but mainly involve 
heterosexual sex, such as massage parlors, are not included.  
 
The Solution:  This resolution removes the element of “bathhouse” in the ban on buildings and 
places that encourage or permit a primary activity of conduct that can spread AIDS. The result is 
the same standard applied to all places that permit or encourage conduct that can spread AIDS.  
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
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AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 06-07-2017 

DIGEST 
Burglary: To Include Recreational Vehicles And Inhabited Cars 
Amends Penal Code section 460 to include the burglary of an inhabited recreational vehicle or 
house car as first degree burglary. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.    
 
Reasons: 
This resolution amends Penal Code section 460 to include the burglary of an inhabited 
recreational vehicle or house car as first degree burglary. This resolution should be approved in 
principle because it recognizes the severity and intrusiveness of a burglary to a residence, 
regardless of whether the residence is a vehicle or a more traditional dwelling. 
 
Residential burglaries are punished more severely than other burglaries, because of the danger 
and intrusiveness of the act.  There is a strong public policy that people should feel secure in 
their homes. Penal Code section 460, subdivision (a) states that a residential burglary is of “an 
inhabited dwelling house, vessel . . .which is inhabited and designed for habitation, floating 
home, . . . or trailer coach… or the inhabited portion of any other building. . ..” It recognizes that 
a person’s “home” is not necessarily a conventional brick-and-mortar dwelling. People live in a 
variety of unconventional homes, but they are homes nonetheless. 
 
Although Penal Code section 460, subdivision (a) does not specifically include an inhabited 
recreational vehicle or house car, case law has consistently applied this statute to dwellings other 
than those specifically listed in the statute. “[I]t is the element of habitation, not the nature of the 
structure that elevates the crime of burglary to first degree.” (People v. Wilson (1992) 11 
Cal.App.4th 1483, 1489). In People v. Trevino (2016) 1 Cal.App.5th 120, the court applied this 
logic to an inhabited recreational vehicle. This interpretation has been adopted in the CALCRIM 
jury instructions. (See CALCRIM No. 1702, bench note.) This resolution should be approved in 
principle to codify and clarify that recreational vehicles or house cars are embraced within the 
definition of inhabited dwelling for purposes of the crime of first degree burglary. 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 460 to read as follows: 
 
§ 460. 1 
 (a) Every burglary of an inhabited dwelling house, vessel, as defined in the Harbors and 2 
Navigation Code, which is inhabited and designed for habitation, floating home, as defined in 3 
subdivision (d) of Section 18075.55 of the Health and Safety Code, recreational vehicle or house 4 
car, or trailer coach, as defined by the Vehicle Code, or the inhabited portion of any other 5 
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building, is burglary of the first degree. 6 
  (b) All other kinds of burglary are of the second degree.  7 
 (c) This section shall not be construed to supersede or affect Section 464 of the Penal 8 
Code.   9 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem: Currently, the definition of first degree burglary in Penal Code section 460 does 
not include inhabited recreational vehicles or house cars.  This omission required the Second 
District Court of Appeal in People v. Trevino (2016) 1 Cal.App.5th 120, to imply the inclusion of 
such inhabited dwellings within the definition of first degree burglary in section 460. 
 
The Solution:  This resolution would add the language inferred by the Trevino court to clarify the 
issue and obviate the necessity of resorting to case law such as Trevino for clarification of this 
element of the crime.  
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, Esq. P.O. Box 1826 
Carlsbad, CA 92018; (760) 434-6787 
 
RESPONSIBLE FLOOR DELEGATE: K. Martin White, Esq. 
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RESOLUTION 06-08-2017 

DIGEST 
Statutes of Limitation:  Discovery Rule for Computer Hacking Crimes 
Amends Penal Code section 803.5 to provide that the statute of limitations for computer hacking 
under section 502 is subject to the discovery rule. 
 
 

WITHDRAWN BY PROPONENT 
 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 803 to read as follows: 
 
§ 803.5 1 
 With respect to a violation of Section 115, 502, or 530.5, a limitation of time prescribed 2 
in this chapter does not commence to run until the discovery of the offense. 3 
 

(Proposed new language underlined; language to be deleted stricken.) 
 

PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: On December 14, 2016, Yahoo reported that someone apparently breached its 
corporate network sometime in August 2013 and compromised over 1 billion user accounts. 
(Goel and Perlroth, Yahoo Says 1 Billion User Accounts Were Hacked (Dec. 14, 2016) New 
York Times https://www.nytimes.com/2016/12/14/technology/yahoo-hack.html.)  However, no 
criminal case for computer hacking under Penal Code section 502 will ever arise from this 
historic breach, because it is beyond the 3-year statute of limitations, which runs from the date of 
the offense.  (See Cal. Pen. Code § 801.) 
 
Unlike a physical assault, computer hacking is usually not noticed by the victim as it occurs, and 
often involves concealment of both the identity of the perpetrator and the fact of the breach itself.  
The surreptitious nature of digital intrusions, and the long lead time needed to investigate a 
breach, means that criminal prosecution may be impossible or impractical, assuming that the 
computer intrusion is discovered by the victim or brought to the attention of law enforcement at 
all. 
 
Under existing law, the statute of limitations for similar ‘white collar’ crimes (e.g., grand theft, 
money laundering, identity theft, fraud, forgery, perjury, etc.) does not run until the date of 
discovery.  (See Cal. Pen. Code, §§ 803(c), 803.5.)  “Discovery” means the date that the crime 
was actually discovered, or should have been discovered, by either the victim or law 
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enforcement.  (See People v. Zamora (1976) 18 Cal.3d 538, 561-562; People v. Kronemeyer 
(1987) 189 Cal.App.3d 314, 333-335).)  Moreover, a civil action under Penal Code section 502 
may be brought within 3 years of the date of discovery.  (Cal. Pen. Code, § 502, subd. (e)(5).) 
 
The Solution: This resolution amends Penal Code section 803.5 so that the statute of limitations 
for a criminal violation of Penal Code section 502 does not commence to run until the discovery 
of the offense. This reflects the same rule that applies to other white collar crimes and also to the 
civil action for computer hacking. 
 
IMPACT STATEMENT 
The resolution does not affect laws other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Michael Fern, Los Angeles County District 
Attorney’s Office, 211 W. Temple St., Ste. 1000, Los Angeles, CA 90012, phone (213) 537-
4529, e-mail sclawyer@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Steven Wang
  

mailto:sclawyer@gmail.com�
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RESOLUTION 06-09-2017 
 
DIGEST 
Criminal Law: Creating a Tiered Sex-Offender Registry 
Amends Penal Code sections 290, 290.006, and 290.011 to create a tiered sex offender registry. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code sections 290, 290.006, and 290.011 to create a tiered sex 
offender registry.  This resolution should be approved in principle because lifetime registration is 
an onerous burden that should be reserved for only the most serious sex offenses and repeat sex 
offenders.   
 
This resolution seeks to replace the lifetime registration requirement for sex offenders with a 
registration requirement that lasts for 10 years, 20 years, or life, depending on the type of sex 
offense that was committed, the offender’s score on the State-Authorized Risk Assessment Tool 
for Sex Offenders (SARATSO), and any subsequent criminal history.  Currently, Senate Bill No. 
421 (Wiener) proposes a substantially similar three-tiered sex offender registry (10 years, 20 
years, or life) to replace the lifetime registration requirement.  The only significant difference 
between this resolution and Senate Bill No. 421 is that the latter would require the sex offender 
to file a petition with a court to terminate the registration requirement and provide notice to the 
district attorney.  The petition must be granted following completion of the minimum registration 
period, unless the petitioner is on probation or supervised release, faces pending charges that 
could extend the registration period, or poses an unreasonable risk to community safety if 
registration is discontinued, placing the burden of proof on the district attorney. 
 
Since this resolution is similar to Senate Bill No. 421 (Wiener), it may be action unnecessary by 
the time of the Conference. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code sections 290, 290.006, and 290.011 to read as follows: 
 
§ 290 1 
 (a) Sections 290 to 290.024, inclusive, shall be known and may be cited as the Sex 2 
Offender Registration Act. All references to “the Act” in those sections are to the Sex Offender 3 
Registration Act. 4 
 (b) Every person described in subdivision (c), for the rest of his or her life period 5 
specified in subdivision (d) while residing in California, or while attending school or working in 6 
California, as described in Sections 290.002 and 290.01, shall be required to register with the 7 
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chief of police of the city in which he or she is residing, or the sheriff of the county if he or she is 8 
residing in an unincorporated area or city that has no police department, and, additionally, with 9 
the chief of police of a campus of the University of California, the California State University, or 10 
community college if he or she is residing upon the campus or in any of its facilities, within five 11 
working days of coming into, or changing his or her residence within, any city, county, or city 12 
and county, or campus in which he or she temporarily resides, and shall be required to register 13 
thereafter in accordance with the Act. 14 
 (c) The following persons shall be required to register: 15 
Every person who, since July 1, 1944, has been or is hereafter convicted in any court in this state 16 
or in any federal or military court of a violation of Section 187 committed in the perpetration, or 17 
an attempt to perpetrate, rape or any act punishable under Section 286, 288, 288a, or 289, 18 
Section 207 or 209 committed with intent to violate Section 261, 286, 288, 288a, or 289, Section 19 
220, except assault to commit mayhem, subdivision (b) and or (c) of Section 236.1, Section 20 
243.4, paragraph (1), (2), (3), (4), or (6) of subdivision (a) of Section 261, paragraph (1) of 21 
subdivision (a) of Section 262 involving the use of force or violence for which the person is 22 
sentenced to the state prison, Section 264.1, 266, or 266c, subdivision (b) of Section 266h, 23 
subdivision (b) of Section 266i, Section 266j, 267, 269, 285, 286, 288, 288a, 288.3, 288.4, 288.5, 24 
288.7, 289, or 311.1, subdivision (b), (c), or (d) of Section 311.2, Section 311.3, 311.4, 311.10, 25 
311.11, or 647.6, former Section 647a, subdivision (c) of Section 653f, subdivision 1 or 2 of 26 
Section 314, any offense involving lewd or lascivious conduct under Section 272, or any felony 27 
violation of Section 288.2; any statutory predecessor that includes all elements of one of the 28 
above-mentioned offenses; or any person who since that date has been or is hereafter convicted 29 
of the attempt or conspiracy to commit any of the above-mentioned offenses. 30 
 (d) (1) For purposes of this subdivision, the following definitions apply: 31 
 (A) “Registerable offense” means an offense or punishable act described in subdivision 32 
(c). 33 
 (B) “Initial registration date” means either the date the person was released from prison 34 
after incarceration for conviction of a registerable offense, or the date of conviction for a 35 
registerable offense for a person who was not sentenced to prison. 36 
 (C) “Violent felony” means a felony described in subdivision (c) of Section 667.5. 37 
 (D) “Violent registerable offense” means an offense that is both a registerable offense 38 
and a violent felony. 39 
 (E) “SARATSO” means the State-Authorized Risk Assessment Tool for Sex Offenders 40 
as described in Section 290.04. 41 
 (2) Every person described in subdivision (c), and every person who is otherwise required 42 
to register pursuant to the Act, shall be required to register as a tier one, tier two, or tier three 43 
offender, and for a period commencing on that person’s initial registration date, except as 44 
otherwise provided in this section, of 10 years, 20 years, or life, depending on which of the three 45 
tiers the offender is placed, pursuant to paragraphs (3) to (5), inclusive. 46 
 (3) A tier one offender shall be subject to the registration requirements of the Act for a 47 
period of 10 years. A person is a tier one offender if all of subparagraphs (A) to (D), inclusive, 48 
apply, or if subparagraph (E) applies: 49 
 (A) The person was convicted of a registerable offense that is not a violent offense. 50 
 (B) The person’s score on the SARATSO is low, low-moderate, or moderate, or the 51 
person is not eligible for assessment under the applicable coding rules, pursuant to Section 52 
290.06. 53 
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 (C) For a period of 10 years, commencing with the person’s initial registration date, the 54 
person is not convicted of a registerable offense or for a violent felony. 55 
 (D) For a period of 10 years, commencing with the person’s initial registration date, the 56 
person is not convicted of more than one felony violation of the Act. 57 
 (E) The person is required by the court to register as a tier one offender, pursuant to 58 
Section 290.006. 59 
 (4) A tier two offender shall be subject to the registration requirements of the Act for a 60 
period of 20 years. A person is a tier two offender if subparagraphs (A) to (C), inclusive, all 61 
apply, or if subparagraphs (D) to (F), inclusive, all apply, or if subparagraph (G) applies: 62 
 (A) The person’s score on the SARATSO is moderate-high risk, the person was 63 
convicted of a violent registerable offense, or the person was convicted of a violation of Section 64 
647.6. 65 
 (B) For a period of 20 years, commencing with the person’s initial registration date, the 66 
person is not convicted of a violent registerable offense. 67 
 (C) For a period of 20 years, commencing with the person’s initial registration date, the 68 
person is not convicted of more than one felony violation of the Act. 69 
 (D) The person was a tier one offender, but was convicted of more than one felony 70 
violation of the Act, or was convicted of a registerable offense or a violent felony, within 10 71 
years from the person’s initial registration date. 72 
 (E) For a period of 20 years, commencing with the person’s conviction described in 73 
subparagraph (D), the person is not convicted of a violent registerable offense. 74 
 (F) For a period of 20 years, commencing with the person’s conviction described in 75 
subparagraph (D), the person is not convicted of a violation of the Act. 76 
 (G) The person is required by the court to register as a tier two offender, pursuant to 77 
Section 290.006. 78 
 (5) A tier three offender shall be subject to the registration requirements of the Act for 79 
life. A person is a tier three offender if any of the following apply: 80 
 (A) The person’s score on the SARATSO is high risk. 81 
 (B) Within 20 years of the person’s initial registration date, the person is convicted of a 82 
violent registerable offense. 83 
 (C) The person has at any time been committed to a state mental hospital as a sexually 84 
violent predator pursuant to Article 4 (commencing with Section 6600) of Chapter 2 of Part 2 of 85 
Division 6 of the Welfare and Institutions Code. 86 
 (D) The person was a tier two offender and subsequently was convicted of more than one 87 
felony violation of the Act, or the person is convicted of any violation of the Act after becoming 88 
a tier two offender having previously been a tier one offender. 89 
 (E) The person is required to register pursuant to Section 290.004. 90 
 (F) The person is required by the court to register as a tier three offender pursuant to 91 
Section 290.006. 92 
 (G) The person has been convicted of a violation of subdivision (b) or (c) of Section 93 
236.1. 94 
 (6) Persons required to register pursuant to Section 290.005 shall be placed in the 95 
appropriate tier if the offense is assessed as equivalent to a registerable offense. If the person’s 96 
duty to register pursuant to Section 290.005 is based solely on the requirement of registration in 97 
another jurisdiction, the person shall be placed in tier two, except that the person shall be placed 98 
in tier three if any of the following apply: 99 
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 (A) The person’s score on the SARATSO is high risk. 100 
 (B) Within 20 years of the person’s initial registration date, the person is convicted of a 101 
violent registerable offense. 102 
 (C) The person has at any time been committed to a state mental hospital or mental health 103 
facility in a proceeding similar to civil commitment as a sexually violent predator pursuant to 104 
Article 4 (commencing with Section 6600) of Chapter 2 of Part 2 of Division 6 of the Welfare 105 
and Institutions Code. 106 
 (7) A person required to register as a tier two offender may, by filing an application on a 107 
form approved by the Department of Justice, petition the department for tier one status if the 108 
person was convicted of a registerable offense, or adjudicated for an offense described in 109 
subdivision (c) of Section 290.008, against no more than one victim 12 to 17 years of age, 110 
inclusive; the person was not more than 10 years older than the victim; and the act was illegal 111 
due solely to the age of the minor. If the department determines that the person meets the 112 
requirements for tier one status, the department shall grant the petition. The petitioner bears the 113 
burden of proving the facts that make the petitioner eligible for tier one status. 114 
 115 
§ 290.006 116 
 Any person ordered by any court to register pursuant to the Act for any offense not 117 
included specifically in subdivision (c) of Section 290, shall so register, if the court finds at the 118 
time of conviction or sentencing that the person committed the offense as a result of sexual 119 
compulsion or for purposes of sexual gratification. The court shall state on the record the reasons 120 
for its findings and the reasons for requiring registration. The person shall register as a tier one 121 
offender pursuant to Section 290, unless the court states on the record the reasons for requiring 122 
the person to register as a tier two or tier three offender pursuant to Section 290. 123 
 124 
§ 290.011 125 
 Every person who is required to register pursuant to the act who is living as a transient 126 
shall be required to register for the rest of his or her life as follows: 127 
 (a) He or she shall register, or reregister if the person has previously registered, within 128 
five working days from release from incarceration, placement or commitment, or release on 129 
probation, pursuant to subdivision (b) of Section 290, except that if the person previously 130 
registered as a transient less than 30 days from the date of his or her release from incarceration, 131 
he or she does not need to reregister as a transient until his or her next required 30-day update of 132 
registration. If a transient convicted in another jurisdiction enters the state, he or she shall 133 
register within five working days of coming into California with the chief of police of the city in 134 
which he or she is present or the sheriff of the county if he or she is present in an unincorporated 135 
area or city that has no police department. If a transient is not physically present in any one 136 
jurisdiction for five consecutive working days, he or she shall register in the jurisdiction in which 137 
he or she is physically present on the fifth working day following release, pursuant to subdivision 138 
(b) of Section 290. Beginning on or before the 30th day following initial registration upon 139 
release, a transient shall reregister no less than once every 30 days thereafter. A transient shall 140 
register with the chief of police of the city in which he or she is physically present within that 30-141 
day period, or the sheriff of the county if he or she is physically present in an unincorporated 142 
area or city that has no police department, and additionally, with the chief of police of a campus 143 
of the University of California, the California State University, or community college if he or she 144 
is physically present upon the campus or in any of its facilities. A transient shall reregister no 145 
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less than once every 30 days regardless of the length of time he or she has been physically 146 
present in the particular jurisdiction in which he or she reregisters. If a transient fails to reregister 147 
within any 30-day period, he or she may be prosecuted in any jurisdiction in which he or she is 148 
physically present. 149 
 (b) A transient who moves to a residence shall have five working days within which to 150 
register at that address, in accordance with subdivision (b) of Section 290. A person registered at 151 
a residence address in accordance with that provision who becomes transient shall have five 152 
working days within which to reregister as a transient in accordance with subdivision (a). 153 
 (c) Beginning on his or her first birthday following registration, a transient shall register 154 
annually, within five working days of his or her birthday, to update his or her registration with 155 
the entities described in subdivision (a). A transient shall register in whichever jurisdiction he or 156 
she is physically present on that date. At the 30-day updates and the annual update, a transient 157 
shall provide current information as required on the Department of Justice annual update form, 158 
including the information described in paragraphs (1) to (3), inclusive, of subdivision (a) of 159 
Section 290.015, and the information specified in subdivision (d). 160 
 (d) A transient shall, upon registration and reregistration, provide current information as 161 
required on the Department of Justice registration forms, and shall also list the places where he 162 
or she sleeps, eats, works, frequents, and engages in leisure activities. If a transient changes or 163 
adds to the places listed on the form during the 30-day period, he or she does not need to report 164 
the new place or places until the next required reregistration. 165 
 (e) Failure to comply with the requirement of reregistering every 30 days following initial 166 
registration pursuant to subdivision (a) shall be punished in accordance with subdivision (g) of 167 
Section 290.018. Failure to comply with any other requirement of this section shall be punished 168 
in accordance with either subdivision (a) or (b) of Section 290.018. 169 
 (f) A transient who moves out of state shall inform, in person, the chief of police in the 170 
city in which he or she is physically present, or the sheriff of the county if he or she is physically 171 
present in an unincorporated area or city that has no police department, within five working days, 172 
of his or her move out of state. The transient shall inform that registering agency of his or her 173 
planned destination, residence or transient location out of state, and any plans he or she has to 174 
return to California, if known. The law enforcement agency shall, within three days after receipt 175 
of this information, forward a copy of the change of location information to the Department of 176 
Justice. The department shall forward appropriate registration data to the law enforcement 177 
agency having local jurisdiction of the new place of residence or location. 178 
 (g) For purposes of the act, transient means a person who has no residence. Residence 179 
means one or more addresses at which a person regularly resides, regardless of the number of 180 
days or nights spent there, such as a shelter or structure that can be located by a street address, 181 
including, but not limited to, houses, apartment buildings, motels, hotels, homeless shelters, and 182 
recreational and other vehicles. 183 
 (h) The transient registrant s duty to update his or her registration no less than every 30 184 
days shall begin with his or her second transient update following the date this section became 185 
effective. 186 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Sacramento County Bar Association 
 



 

06-09-2017 Page 6 of 7 
 

STATEMENT OF REASONS 
 
The Problem:  Four states in America impose a lifetime registration for all sex offenses 
(California, Florida, South Carolina, Alabama). Lifetime registration for all sex offenses is 
unduly punitive, unnecessarily costly, counterproductive, and increases recidivism rates, making 
Californians less safe. 
 
California’s current system has created a large, unwieldy registry including many individuals 
who don't pose a risk to the community.  The registry is counterproductive to public safety as 
neither law enforcement nor the community are able to identify or effectively monitor those who 
are high risk/likely to reoffend. 
 
The effects of lifetime registration are unnecessarily burdensome for low risk individuals. The 
consequences registrants and their families face include serious obstacles to finding appropriate 
(if any) housing or employment, development of positive support systems or close relationships, 
and successful reintegration into communities for the rest of their lives.  Registration prevents 
individuals from accessing resources including VA housing programs and can bar individuals 
from many retirement, convalescent, and hospice facilities.  These consequences have actually 
been shown to increase the risk of re-offending.  An effective registration system needs to 
distinguish between those who should be subject to these consequences for life, and those who 
are not a long-term danger to the public.   
 
The Solution:  This resolution would create a tiered sex registration system (10 years/20 
years/life), which the California Sex Offender Management Board (CASOMB) has 
recommended since the board was created in 2006 by Governor Arnold Schwarzenegger. The 
proposed amendments reflect many of the specific changes recommended by CASOMB. 
Research on sex offender risk and recidivism offers little justification for continuing the current 
system. Research indicates that after approximately 17 years of living in the community, free of 
any type of criminal offense, even high risk sex offenders are no more likely to commit a new 
sex offense than are individuals who had been convicted of any non-sexual crime. Moderate risk 
sex offenders are no more likely than non-sexual offenders to commit a new sex crime after 10-
14 years. Society is better protected when attention is focused on those who truly present a long-
term risk, while allowing low-risk offenders to focus on moving forward with their lives. 
The proposed amendments refer to use of the SARATSO Static 99 test, which is the official risk 
assessment instrument adopted in California to measure risk of sexual re-offense based on static, 
unchanging criminal history factors. Studies show the Static-99R is working well across the 
diverse population in California. It has accurately predicted which offenders would commit a 
new sex offense in about 82% of cases. Low risk offenders have been shown to have a 
recidivism rate of only 1.6%. 
 
The changes proposed here do not affect the current ability of a judge to impose up to lifetime 
registration for any criminal conviction. 
 
The tiered sex-registry approach is evidence-based legislation. Re-structuring California’s 
broken, cumbersome sex-registry system will make all Californians safer. 
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IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Similar to AB 702 2013/2014 and Similar to SB 695 2017/2018 
 
AUTHORS AND/OR PERMANENT CONTACTS: Robert Sorokolit, 700 H St, Suite 0270, 
Sacramento, CA 95814; Telephone: (916) 874-6879; Fax (916) 874-8223; email: 
sorokolitr@saccounty.net 
 
RESPONSIBLE FLOOR DELEGATE:  Robert Sorokolit 
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RESOLUTION 06-10-2017 
 
DIGEST 
Child Prostitution: Eliminate Harmful Language Regarding Exploited Children 
Amends Penal Code sections 261.9, 266, 266h, 267, 315, 653.20, and 11165.1 to remove 
statutory references to children as engaging in prostitution or being prostitutes. 
 
RESOLUTION COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolutions 06-10-2014 and 07-04-2016, which were withdrawn, and Resolution 09-
09-2013, which was disapproved. 
 
Reasons: 
This resolution amends Penal Code sections 261.9, 266, 266h, 267, 315, 653.20, and 11165.1 to 
remove statutory references to children as engaging in prostitution or being prostitutes.  This 
resolution should be disapproved because the proposed language creates confusion, has possible 
unintended consequences, and goes beyond the stated purpose and goal of the resolution.   
 
In 2016, the Legislature amended Penal Code sections 647 and 653.22, to make it legally 
impossible for a child, defined as anyone under 18 years of age, to be capable of committing 
prostitution.  Although the language in the above-mentioned code sections continues to use the 
term prostitute when referring to a child under the age of 18, which, as stated, is a legal 
impossibility, the resolution is inconsistent with the amendments to Penal Code sections 647 and 
653.22 and impacts other laws not related to child prostitution.  While we appreciate the goal of 
the proponent, it does not appear that this resolution properly addresses the concern. 
 
Penal Code section 647, subdivision (b) refers to minors as “commercially exploited children.”  
The proposed amendment to Penal Code section 261.9 does not use that language, using instead 
the word “minor.”  This may create unnecessary confusion. 
 
The proposed amendment to Penal Code section 315 does not mention or make reference to 
commercially exploited children.  Instead, the proposed language adds the word “adult” to Penal 
Code section 315.  The purpose of adding adult is to ensure that only an adult can be convicted 
of living in a house of ill-repute.  It does nothing to stop or reduce or prevent commercially 
exploited children.   
 
The changes to Penal Code sections 647 and 653.22 are explicit in that minors cannot commit 
prostitution, so adding that language to Penal Code section 653.20 is unnecessary and 
duplicative. 
 
Finally, the proposed changes to Penal Code section 11165.1 amend the law relating to 
prostitution by adults, not by minors.  As a result of this potential confusion, the resolution 
should be disapproved. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code sections 261.9, 266, 266h, 266i, 267, 315, 653.20, and 11165.1, 
to read as follows: 
 
§ 261.9   1 
 (a) Any person convicted of seeking to commercially sexually exploit a minor to procure 2 
or procuring the sexual services of a prostitute in violation of subdivision (b) of Section 647, if 3 
prostitute is under 18 years of age, shall be ordered by the court, in addition to any other penalty 4 
or fine imposed, to pay an additional fine in an amount not to exceed twenty-five thousand 5 
dollars ($25,000).   6 
 (b) Every fine imposed and collected pursuant to this section shall, upon appropriation by 7 
the Legislature, be available to fund programs and services for commercially sexually exploited 8 
minors in the counties where the underlying offenses are committed. 9 
 10 
§ 266  11 
 Every person who inveigles or entices any unmarried female, of previous chaste 12 
character, under the age of 18 years, into any house of ill fame, or of assignation, or elsewhere, 13 
for the purpose of prostitution commercial sexual exploitation, or to have illicit carnal connection 14 
with any man; and every person who aids or assists in such inveiglement or enticement; and 15 
every person who, by any false pretenses, false representation, or other fraudulent means, 16 
procures any female to have illicit carnal connection with any man, is punishable by 17 
imprisonment in the state prison, or by imprisonment in a county jail not exceeding one year, or 18 
by a fine not exceeding two thousand dollars ($2,000), or by both such fine and imprisonment. 19 
 20 
§ 266h 21 
 (a) Except as provided in subdivision (b), any person who, knowing another person is a 22 
prostitute, lives or derives support or maintenance in whole or in part from the earnings or 23 
proceeds of the person's prostitution, or from money loaned or advanced to or charged against 24 
that person by any keeper or manager or inmate of a house or other place where prostitution is 25 
practiced or allowed, or who solicits or receives compensation for soliciting for the person, is 26 
guilty of pimping, a felony, and shall be punishable by imprisonment in the state prison for three, 27 
four, or six years. 28 
 (b) Any person who, knowingly sexually exploits a minor another person is a prostitute, 29 
lives or derives support or maintenance in whole or in part from the earnings or proceeds of the 30 
commercial sexual exploitation of a minor person's prostitution, or from money loaned or 31 
advanced to or charged against that person minor by any keeper or manager or inmate of a house 32 
or other place where commercial sexual exploitation prostitution is practiced or allowed, or who 33 
solicits or receives compensation for soliciting the minor for the person, when the commercial 34 
sexual exploitation prostitute is of a minor, is guilty of pimping a minor, a felony, and shall be 35 
punishable as follows:  36 
 (1) If the victim of commercial sexual exploitation prostitute is a minor 16 years of age or 37 
older, the offense is punishable by imprisonment in the state prison for three, four, or six years. 38 
 (2) If the victim of commercial sexual exploitation prostitute is under 16 years of age, the 39 
offense is punishable by imprisonment in the state prison for three, six, or eight years. 40 
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§ 266i 41 
 (a) Except as provided in subdivision (b), any person who does any of the following is 42 
guilty of pandering, a felony, and shall be punishable by imprisonment in the state prison for 43 
three, four, or six years: 44 
 (1) Procures another person for the purpose of prostitution or commercial sexual 45 
exploitation. 46 
 (2) By promises, threats, violence, or by any device or scheme, causes, induces, 47 
persuades, or encourages another person to become a prostitute or to be commercially sexually 48 
exploited. 49 
 (3) Procures for another person a place as an inmate in a house of prostitution or 50 
commercial sexual exploitation or as an inmate of any place in which prostitution or commercial 51 
sexual exploitation is encouraged or allowed within this state. 52 
 (4) By promises, threats, violence, or by any device or scheme, causes, induces, 53 
persuades, or encourages an inmate of a house of prostitution or commercial sexual exploitation, 54 
or any other place in which prostitution or commercial sexual exploitation is encouraged or 55 
allowed, to remain therein as an inmate. 56 
 (5) By fraud or artifice, or by duress of person or goods, or by abuse of any position of 57 
confidence or authority, procures another person for the purpose of prostitution or commercial 58 
sexual exploitation, or to enter any place in which prostitution or commercial sexual exploitation 59 
is encouraged or allowed within this state, or to come into this state or leave this state for the 60 
purpose of prostitution or commercial sexual exploitation. 61 
 (6) Receives or gives, or agrees to receive or give, any money or thing of value for 62 
procuring, or attempting to procure, another person for the purpose of prostitution or commercial 63 
sexual exploitation, or to come into this state or leave this state for the purpose of prostitution or 64 
commercial sexual exploitation. 65 
 (b) Any person who does any of the acts described in subdivision (a) with another person 66 
who is a minor is guilty of pandering, a felony, and shall be punishable as follows: 67 
 (1) If the other person is a minor 16 years of age or older, the offense is punishable by 68 
imprisonment in the state prison for three, four, or six years. 69 
 (2) If the other person is under 16 years of age, the offense is punishable by 70 
imprisonment in the state prison for three, six, or eight years. 71 
 72 
§ 267 73 
 Every person who takes away any other person under the age of 18 years from the father, 74 
mother, guardian, or other person having the legal charge of the other person, without their 75 
consent, for the purpose of commercial sexual exploitation prostitution, is punishable by 76 
imprisonment in the state prison, and a fine not exceeding two thousand dollars ($2,000). 77 
 78 
§ 315   79 
 Every person who keeps a house of ill-fame in this state, resorted to for the purposes of 80 
prostitution or lewdness, or an adult who willfully resides in such house, is guilty of a 81 
misdemeanor; and in all prosecutions for keeping or resorting to such a house common repute 82 
may be received as competent evidence of the character of the house, the purpose for which it is 83 
kept or used, and the character of the women inhabiting or resorting to it. 84 
 85 
 86 
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§ 653.20 87 
 For purposes of this chapter, the following definitions apply: 88 
 (a) “Commit prostitution” means to engage in sexual conduct for money or other 89 
consideration, but does not include sexual conduct engaged in as a part of any stage 90 
performance, play, or other entertainment open to the public.  A minor is not capable of 91 
committing prostitution because such a minor is a victim of commercial sexual exploitation.  92 
 (b) “Public place” means an area open to the public, or an alley, plaza, park, driveway, or 93 
parking lot, or an automobile, whether moving or not, or a building open to the general public, 94 
including one which serves food or drink, or provides entertainment, or the doorways and 95 
entrances to a building or dwelling, or the grounds enclosing a building or dwelling. 96 
 (c) “Loiter” means to delay or linger without a lawful purpose for being on the property 97 
and for the purpose of committing a crime as opportunity may be discovered. 98 
 99 
§ 11165.1 100 
 As used in this article, "sexual abuse" means sexual assault or sexual exploitation as 101 
defined by the following: 102 
 (a) "Sexual assault" means conduct in violation of one or more of the following sections: 103 
Section 261 (rape), subdivision (d) of Section 261.5 (statutory rape), Section 264.1 (rape in 104 
concert), Section 285 (incest), Section 286 (sodomy), subdivision (a) or (b), or paragraph (1) of 105 
subdivision (c) of Section 288 (lewd or lascivious acts upon a child), Section 288a (oral 106 
copulation), Section 289 (sexual penetration), or Section 647.6 (child molestation). 107 
 (b) Conduct described as "sexual assault" includes, but is not limited to, all of the 108 
following: 109 
 (1) Penetration, however slight, of the vagina or anal opening of one person by the penis 110 
of another person, whether or not there is the emission of semen. 111 
 (2) Sexual contact between the genitals or anal opening of one person and the mouth or 112 
tongue of another person. 113 
 (3) Intrusion by one person into the genitals or anal opening of another person, including 114 
the use of an object for this purpose, except that, it does not include acts performed for a valid 115 
medical purpose. 116 
 (4) The intentional touching of the genitals or intimate parts, including the breasts, genital 117 
area, groin, inner thighs, and buttocks, or the clothing covering them, of a child, or of the 118 
perpetrator by a child, for purposes of sexual arousal or gratification, except that it does not 119 
include acts which may reasonably be construed to be normal caretaker responsibilities; 120 
interactions with, or demonstrations of affection for, the child; or acts performed for a valid 121 
medical purpose. 122 
 (5) The intentional masturbation of the perpetrator's genitals in the presence of a child. 123 
 (c) "Sexual exploitation" refers to any of the following: 124 
 (1) Conduct involving matter depicting a minor engaged in obscene acts in violation of 125 
Section 311.2 (preparing, selling, or distributing obscene matter) or subdivision (a) of Section 126 
311.4 (employment of minor to perform obscene acts). 127 
 (2) A person who knowingly promotes, aids, or assists, employs, uses, persuades, 128 
induces, or coerces a child, or a person responsible for a child's welfare, who knowingly permits 129 
or encourages a child to engage in, or assist others to engage in provision of food, shelter, or 130 
payment to a child in exchange for the performance of any sexual act, prostitution or a live 131 
performance involving obscene sexual conduct, or to either pose or model alone or with others 132 
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for purposes of preparing a film, photograph, negative, slide, drawing, painting, or other pictorial 133 
depiction, involving obscene sexual conduct. For the purpose of this section, "person responsible 134 
for a child's welfare" means a parent, guardian, foster parent, or a licensed administrator or 135 
employee of a public or private residential home, residential school, or other residential 136 
institution. 137 
 (3) A person who depicts a child in, or who knowingly develops, duplicates, prints, 138 
downloads, streams, accesses through any electronic or digital media, or exchanges, a film, 139 
photograph, videotape, video recording, negative, or slide in which a child is engaged in an act of 140 
obscene sexual conduct, except for those activities by law enforcement and prosecution agencies 141 
and other persons described in subdivisions (c) and (e) of Section 311.3. 142 
 (d) "Commercial sexual exploitation" refers to either of the following: 143 
 (1) The sexual trafficking of a child, as described in subdivision (c) of Section 236.1. 144 
 (2) The provision of food, shelter, or payment to a child in exchange for the performance 145 
of any sexual act described in this section or subdivision (c) of Section 236.1. 146 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Queen’s Bench Bar Association  
 
STATEMENT OF REASONS   
 
The Problem:  Pursuant to a 2016 Penal Code amendment, children cannot be charged with the 
crime of prostitution.  Unfortunately, the Penal Code has not been amended to eliminate the use 
of the legally and factually wrong references to children as prostitutes.  

When he directed his staff to stop using the terms “child prostitute” and “underage prostitution,” 
Los Angeles County Sherriff Jim McDonnell explained that using these misnomers strips 
responsibility from the traffickers and the people who pay to have sex with children. “We must 
remember that children cannot consent to sex under any circumstance,” McDonnell stated.  The 
continued use of these misnomers is a barrier to treating these children as victims of commercial 
sexual exploitation rather than as preparators of crime. 

“No Such Thing” is a national campaign against child sex trafficking which seeks to end the use 
of these terms.  In launching the campaign, Human Rights Project for Girls explained: “There is 
a very real way in which the term “child prostitute” diminishes the violence, harm, trauma and 
coercion that a trafficked child is subject to. The term child prostitute is therefore a misnomer, 
failing to capture the legal and moral context of what these children endure on a daily basis.” 

The Solution:  This resolution would solve the problem by removing all reference to children as 
prostitutes or engaging in prostitution and replacing these references with the appropriate 
language of commercial sexual exploitation of a minor/child.   
 
Please note that this resolution and 16-06-2017 propose complementary amendments to Penal 
Code sections 266 and 315.  The amendments proposed in this resolution and in 16-05-2017 are 
intended to work together to eliminate use of outdated and discriminatory language.  
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IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
SB1322 – Amendment to Penal Code section 647 signed September 2016, implemented January 
2017 
 
AUTHOR AND/OR PERMANENT CONTACT: April Rose Sommer, Queen’s Bench Bar 
Association Board Member, 1547 Palos Verdes Mall #196, Walnut Creek, CA 94597, Office 
(619) 363-6790, Cell (510) 913-3247, Fax (866) 356-9088, april.sommer@yahoo.com 
 
RESPONSIBLE FLOOR DELEGATE:  April Rose Sommer 
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RESOLUTION 06-11-2017 
 
DIGEST 
Prisoners: Credit for Good Behavior 
Amends Penal Code Section 4019 to credit two days for every one day of time served. 
 
RESOLUTION COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code Section 4019 to credit two days for every one day of time 
served.  This resolution should be approved in principle because the current scheme is not 
equitable in its distribution and treatment of inmates, and is often confusing. 
 
Determining credits for time served under Penal Code section 4019 can result in strange and 
inconsistent outcomes.  Under the current system, inmates sentenced between one and three days 
serve their complete time in custody.  However, an inmate sentenced to four days in custody only 
serves two days because good time credits allow the inmate to be released earlier.  This system 
creates a perverse incentive for defendants to request a four or five-day sentence as opposed to a 
three-day sentence.  
 
The current language also poses issues for defendants who are released from custody prior to 
reaching the four-day mark who are then picked back up for other potential violations (e.g. 
violation of probation terms).  This creates confusion as to how time credits will be added 
together.  If the defendant spends one day in custody on the first detention and three on the next, 
it is unclear whether the combined days equal four days for the purpose of this statute.   
 
An attorney may not know the total time an inmate is entitled to because of confusion about the 
definition of confinement.  Determining the how much time was served is often difficult because 
the current statutory language is unclear on how to determine the impact of a new violation prior 
to sentencing.  Questions might arise, for example, regarding whether confinement is determined 
by the total time an inmate was in custody prior to sentencing or if it is broken up into discrete 
time periods based on how long the inmate was in custody prior to being released. 
 
In addition, under the current language, it is not clear if a violation between terms of confinement 
impacts the calculation.  Stripping the “four for two” language, as is proposed in the resolution, 
and replacing it with the more straightforward approach that for each day served on good 
behavior, a second day of credit will be granted (2 for 1), is a simpler calculation than what 
currently exists, will not result in perverse outcomes, and is less likely to result in math errors. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 4019 to read as follows: 
 
§ 4019 1 
 (a) The provisions of this section shall apply in all of the following cases: 2 
 (1) When a prisoner is confined in or committed to a county jail, industrial farm, or road 3 
camp, or any city jail, industrial farm, or road camp, including all days of custody from the date 4 
of arrest to the date on which the serving of the sentence commences, under a judgment of 5 
imprisonment, or a fine and imprisonment until the fine is paid in a criminal action or 6 
proceeding. 7 
 (2) When a prisoner is confined in or committed to the county jail, industrial farm, or 8 
road camp or any city jail, industrial farm, or road camp as a condition of probation after 9 
suspension of imposition of a sentence or suspension of execution of sentence, in a criminal 10 
action or proceeding. 11 
 (3) When a prisoner is confined in or committed to the county jail, industrial farm, or 12 
road camp or any city jail, industrial farm, or road camp for a definite period of time for 13 
contempt pursuant to a proceeding, other than a criminal action or proceeding. 14 
 (4) When a prisoner is confined in a county jail, industrial farm, or road camp, or a city 15 
jail, industrial farm, or road camp following arrest and prior to the imposition of sentence for a 16 
felony conviction. 17 
 (5) When a prisoner is confined in a county jail, industrial farm, or road camp, or a city 18 
jail, industrial farm, or road camp as part of custodial sanction imposed following a violation of 19 
postrelease community supervision or parole. 20 
 (6) When a prisoner is confined in a county jail, industrial farm, or road camp, or a city 21 
jail, industrial farm, or road camp as a result of a sentence imposed pursuant to subdivision (h) of 22 
Section 1170. 23 
 (7) When a prisoner participates in a program pursuant to Section 1203.016 or Section 24 
4024.2. Except for prisoners who have already been deemed eligible to receive credits for 25 
participation in a program pursuant to Section 1203.016 prior to January 1, 2015, this paragraph 26 
shall apply prospectively. 27 
 (b) Subject to the provisions of subdivision (d), for each four-day period in which a 28 
prisoner is confined in or committed to a facility as specified in this section, one day shall be 29 
deducted from his or her period of confinement for each day served unless it appears by the 30 
record that the prisoner has refused to satisfactorily perform labor as assigned by the sheriff, 31 
chief of police, or superintendent of an industrial farm or road camp. 32 
 (c) For each four-day period in which a prisoner is confined in or committed to a facility 33 
as specified in this section, one day shall be deducted from his or her period of confinement for 34 
each day served unless it appears by the record that the prisoner has not satisfactorily complied 35 
with the reasonable rules and regulations established by the sheriff, chief of police, or 36 
superintendent of an industrial farm or road camp. 37 
 (d) This section does not require the sheriff, chief of police, or superintendent of an 38 
industrial farm or road camp to assign labor to a prisoner if it appears from the record that the 39 
prisoner has refused to satisfactorily perform labor as assigned or that the prisoner has not 40 
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satisfactorily complied with the reasonable rules and regulations of the sheriff, chief of police, or 41 
superintendent of any industrial farm or road camp. 42 
 (e) A deduction shall not be made under this section unless the person is committed for a 43 
period of four days or longer. 44 
 (f) It is the intent of the Legislature that if all days are earned under this section, a term of 45 
four days will be deemed to have been served for every two days spent in actual custody. 46 
 (eg) The changes in this section as enacted by the act that added this subdivision shall 47 
apply to prisoners who are confined to a county jail, city jail, industrial farm, or road camp for a 48 
crime committed on or after the effective date of that act. 49 
 (fh) The changes to this section enacted by the act that added this subdivision shall apply 50 
prospectively and shall apply to prisoners who are confined to a county jail, city jail, industrial 51 
farm, or road camp for a crime committed on or after ?October 1, 2011. Any days earned by a 52 
prisoner prior to ?October 1, 2011, shall be calculated at the rate required by the prior law. 53 
 (gi) This section shall not apply, and no credits may be earned, for periods of flash 54 
incarceration imposed pursuant to Section 3000.08 or 3454. 55 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Currently, Penal Code section 4019 is interpreted differently within and among 
jurisdictions across California. It is not unusual for a criminal defendant to serve numerous 
distinct “periods” of incarceration before being sentenced. Sometimes, the “periods” are blocked 
together before good time/work time calculations are made. Sometimes they are not, resulting in 
multiple “periods” that may fall below the four day minimum. Although there is case law that 
seems to suggest that the “period” should include all non-contiguous separate times served in a 
case, litigating the issue will not help those impacted as they will have already served the 
additional, unnecessary days by the time the issue is resolved. 
 
Additionally, there doesn’t seem to be any rational basis for having “four for two” credits instead 
of the simpler “two for one” system proposed in this resolution. 
 
The Solution: This resolution seeks to amend Penal Code Section 4019 to simplify and clarify 
the law for criminal defendants, representatives of penal institutions, attorneys, and judges. It 
would also bring the statute in line with case law that interprets it. 
 
Changing credits from “four for two” to “two for one” would ensure that all criminal defendants 
get credit for the time they have served, accruing one day of good time/work time credit for 
every one day actually served. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule other than those expressly identified. 
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CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHORS AND/OR PERMANENT CONTACTS: Robert Sorokolit, 700 H St, Suite 0270, 
Sacramento, CA 95814; Telephone: (916) 874-6879; Fax (916) 874-8223; email: 
sorokolitr@saccounty.net 
 
RESPONSIBLE FLOOR DELEGATE: Robert Sorokolit 
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RESOLUTION 07-01-2017 
 

DIGEST 
Attorney-Client: Amends Definition of Client 
Amends Evidence Code section 951 to make pre-retention communications between attorney 
and potential client privileged. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Evidence Code section 951 to make pre-retention communications 
between attorney and potential client privileged. This resolution should be disapproved because 
pre-retention communications are privileged and it creates ambiguity by using the term 
“employ”.  
 
Under current law, Evidence Code section 954 protects attorney-client communications from 
disclosure in judicial proceedings. In this context, section 951 provides the definition of a client. 
While the statute does not specifically state a person can become a “client” even before the 
attorney agrees to represent the person, it envisions such by providing that “client” includes “a 
person who… consults a lawyer for the purpose of retaining the lawyer or securing legal service 
or advice from him in his professional capacity.” (Evid. Code §951.)  Further, the courts have 
long held that the plain language of section 951 provides that a “client” includes a person who 
consults an attorney to retain him/her, but ultimately does not retain that attorney. (See e.g. 
People v. Canfield (1974) 12 Cal.3d 699, 705 [held, “The lawyer-client privilege is, indeed, so 
extensive that where a person seeks the assistance of an attorney with a view to employing him 
professionally, any information acquired by the attorney is privileged whether or not actual 
employment results.”].)  
 
Because there is no judicial uncertainty, which needs to be resolved, there is no need for 
legislative action on this issue. There is no evidence that the trial courts are applying this 
statutory definition of “client” to exclude pre-retention communications from the protection of 
the attorney-client privilege, despite the unambiguous holdings of the Courts of Appeal. 
 
Finally, by using the phrase “employs the lawyer”, the resolution creates some ambiguity 
because the term “employ” suggests payment, which may have the unintended consequence of 
excluding pro bono representation from this definition. However, even if the resolution is 
amended to remove the ambiguity, it should still be disapproved because the proposed change is 
unnecessary. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Evidence Code section 951 to read as follows: 
 
§ 951 1 
 As used in this article, "client" means a person who, directly or through an authorized 2 
representative, consults a lawyer for the purpose of retaining the lawyer or securing legal service 3 
or advice from him in his professional capacity, whether or not that person employs the lawyer, 4 
and includes an incompetent (a) who himself so consults the lawyer or (b) whose guardian or 5 
conservator so consults the lawyer in behalf of the incompetent. 6 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County.  
 
STATEMENT OF REASONS   
  
The Problem: Currently, Evidence Code section 954 protects attorney-client communications 
from disclosure to third persons.  Evidence Code section 951 defines “client” for purposes of this 
evidentiary privilege, but does not clearly state that “client” includes persons who make pre-
retention communications to an attorney whom they do not thereafter employ.   
 
The Solution:  This Resolution amends Evidence Code section 951 to make clear this privilege 
protects potential clients’ pre-retention communications with an attorney, even if he/she does not 
employ the attorney.  This comports with established California case law and policy.  In People 
v. Gionis (1995) 9 Cal.4th 1196, the California Supreme Court reasoned in dicta that the attorney-
client privilege must attach whether or not the attorney is ever employed.  The court explained, 
“’no person could ever safely consult an attorney for the first time with a view to his 
employment if the privilege depended on the chance of whether the attorney after hearing his 
statement of the facts decided to accept the employment or decline it.’”  Id. at 1205 (holding no 
privilege exists for statements made after the attorney expressly declines representation), quoting 
Estate of Dupont (1943) 60 Cal.App.2d 276, 289.   
 
This Resolution does not change the body of law regarding conflicts of interest.  Disqualification 
is already possible after an initial consultation with a potential client which does not result in 
employment, but only when the putative client can meet his/her burden of showing the 
consultation amounted to more than a general discussion of their case.  Med-Trans Corp., Inc. v. 
City of California City (2007) 156 Cal.App.4th 655, 667.  In making its decision, the court will 
consider whether the attorney did any substantive work on the case, i.e., more than mere 
listening and offering initial impressions; whether the disclosed information was material to the 
current dispute; and a number of similar factors.  Id., at fn 7; and see, Marriage of Zimmerman 
(1993) 16 Cal.App.4th 556, 564-565. 
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
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CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Irene E. Stewart, Law Offices of Irene E. 
Stewart, 2424 Vista Way, Ste. 202, Oceanside, CA  92054; (760) 330-3320. 
 
RESPONSIBLE FLOOR DELEGATE: Irene E. Stewart 
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RESOLUTION 07-02-2017 
 

DIGEST 
Environmental Quality Act: Subsequent and Supplemental CEQA Documents 
Amends Public Resources Code section 21166 to codify the existing regulatory standards for 
further environmental review when the prior CEQA review resulted in a negative declaration. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Public Resources Code section 21166 to codify the existing regulatory 
standards for further environmental review when the prior CEQA review resulted in a negative 
declaration. This resolution should be approved in principle because it clarifies that negative 
declarations are within the ambit of documents to which consideration of subsequent or 
supplemental California Environmental Quality Act review must occur when a project is 
materially changed. 
 
The California Environmental Quality Act (CEQA), is a statute that requires state and local 
agencies to identify the significant environmental impacts of their actions and to avoid or 
mitigate those impacts, if feasible. A negative declaration is prepared for a project when there is 
no substantial evidence that the project or any of its aspects could result in significant adverse 
impacts. (See, 14 Cal. Code Regs. § 15063, subd. (b)(2).) And, while CEQA sets forth the 
standards for further environmental review when an environmental impact report (EIR) has 
previously been certified for a project, the statute is silent as to the standards for further 
environmental review when the previous CEQA review document was a negative declaration. 
(See, Pub. Resources Code, § 21166.) 
 
This resolution looks to the CEQA Guidelines (15 Cal. Code Regs., § 15000 et seq.), which 
extend the statute to apply when a negative declaration was previously adopted for a 
project. (See, specifically 14 Cal. Code Regs., § 15162.)  The CEQA Guideline at section 15162 
regulates when an agency may require preparation of a further EIR when a negative declaration 
has been adopted for a project. This resolution makes clear that an agency shall require further 
EIR in these circumstances and prevents a previously rejected project to move forward without 
the environmental impact being fully considered.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Public Resources Code section 21166 to read as follows: 
 
§ 21166 1 
 (a) When an environmental impact report or negative declaration has been prepared for a 2 
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project pursuant to this division, no subsequent or supplemental environmental impact report 3 
shall be required by the lead agency or by any responsible agency, unless one or more of the 4 
following events occurs: 5 
 (a1) Substantial changes are proposed in the project which will require major revisions of 6 
the environmental impact report or negative declaration. 7 
 (b2) Substantial changes occur with respect to the circumstances under which the project 8 
is being undertaken which will require major revisions in the environmental impact report or 9 
negative declaration. 10 
 (c3) New information, which was not known and could not have been known at the time 11 
the environmental impact report was certified as complete or the negative declaration was 12 
adopted, becomes available. 13 
 (b) If changes to a project or its circumstances occur or new information becomes 14 
available after adoption of a negative declaration, the lead agency shall prepare a subsequent EIR 15 
if required under subdivision (a).  Otherwise the lead agency shall determine whether to prepare 16 
a subsequent negative declaration, an addendum, or no further documentation. 17 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS    
 
The Problem: CEQA sets forth the standards for further environmental review when an 
environmental impact report (EIR) has previously been certified for a project.  (Pub. Resources 
Code, § 21166.)  However, the statute refers only to EIRs and is silent as to the standards for 
further environmental review when the previous CEQA review document was a negative 
declaration.  The CEQA Guidelines extend the statute to apply when a negative declaration was 
previously adopted for a project.  (Cal. Code Regs., tit. 14, §15162.)  Under CEQA Guideline 
Section 15162, when a negative declaration has been adopted for a project, an agency may not 
require preparation of a further EIR unless one of the three triggers for preparation of a 
subsequent or supplemental EIR exists.  The courts have upheld this extension of subsequent 
review standards to previous negative declarations as consistent with the legislative intent behind 
Public Resources Code section 21166.  (Abatti v. Imperial Irrig. Dist. (2012) 205 Cal.App.4th 
650, 668; American Canyon Community United for Responsible Growth v. City of Am. Canyon 
(2006) 145 Cal.App.4th 1062, 1071; Snarled Traffic Obstructs Progress v. City & County of San 
Francisco (1999) 74 Cal.App.4th 793.)   
      
The Solution: This Resolution would amend Public Resources Code section 21166 to clarify that 
negative declarations are within the ambit of documents to which consideration of subsequent or 
supplemental CEQA review must occur in the event a project is materially changed.   
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.   
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AUTHOR AND/OR PERMANENT CONTACT: Michael P. Masterston, Esq., Gatzke Dillion 
& Balance LLP, 2762 Gateway Rd., Carlsbad, CA 92009, (760) 431-9501 
 
RESPONSIBLE FLOOR DELEGATE: Michael P. Masterston, Esq 
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RESOLUTION 07-03-2017 
 

DIGEST 
Federal Legislation: Congressional Apportionment 
Authorizes the California Legislature to urge amendments to the Apportionment Act of 1911 and 
Act of Reapportionment of 1929 that capped the number of members of the House of 
Representatives at 435. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution authorizes the California Legislature to urge amendments to the Apportionment 
Act of 1911 and Act of Reapportionment of 1929 that capped the number of members of the 
House of Representatives at 435.  This resolution should be disapproved because it would not 
have force of law and, even if enacted, would result in ever-changing numbers of representatives 
based on the language of the proposal. 
 
A resolution that requests the California Legislature to urge repeal of federal law has no force of 
law of its own, and may not be a wise use of CCBA resources when compared to other 
resolutions that will directly change the law and impact the administration of justice.  
Additionally, by tying the number of Congressional Representatives to the population of the least 
populous state as the denominator and utilizing the total population of the United States as the 
numerator, the author proposes a system that could result in constant shifting and uncertainty of 
the accurate number of representatives.  This uncertainty could be costly in terms of money and 
time.  For example, changes to legislative districts are costly and often fraught with legal 
challenges.  The delays associated with determining the districts could leave some people 
without proper representation.  A determination that a district is no longer valid based on the 
change in population could be offensive to people who might feel their rights are being eroded if 
their representative is eliminated. 
 
There exist other methods for the ideals represented in the resolution to be moved forward.  The 
2016 presidential election showed that there are significant social media campaigns dedicated to 
galvanizing a progressive political agenda at the national level.  There are civic groups and 
volunteer entities that appear on Twitter, Facebook, Snap Chat and other feeds in need of 
leadership and well-crafted ideas that membership can be encouraged to adopt and follow.  There 
are letter and phone campaigns that can be developed to call on elected national representatives 
to accomplish the concepts contained in this resolution.  And, a CCBA delegate could introduce 
the resolution idea directly to a member of her or his state legislative delegation.   
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to exhort, by every means available to the State of California, the Government of the 
United States to amend the provisions of the Act of Reapportionment Act of 1929 (ch. 28, 46 
Stat. 21, 2 U.S.C. § 2a, enacted June 18, 1929) and Apportionment Act of 1911 (Pub.L. 62–5, 37 
Stat. 13) that cap the number of members of the United States House of Representatives at 435, 
to read as follows: 
 
2 U.S.C. § 2a. Reapportionment of Representatives; time and manner; existing decennial census 1 
figures as basis; statement by President; duty of clerk 2 
 (a) On the first day, or within one week thereafter, of the first regular session of the 3 
Eighty-second Congress and of each fifth Congress thereafter, the President shall transmit to the 4 
Congress a statement showing the whole number of persons in each State, excluding Indians not 5 
taxed, as ascertained under the seventeenth and each subsequent decennial census of the 6 
population, and the number of Representatives to which each State would be entitled under an 7 
apportionment of the then existing number of Representatives by the method known as the 8 
method of equal proportions, no State to receive less than one Member, the total number of 9 
Representatives to be calculated by using the population of least populous state as the 10 
denominator and the total population of the United States as the numerator. 11 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENTS: Bar Association of San Francisco 
 
STATEMENT OF REASONS  
 
The Problem:  The Constitution of the United States, Article I, Section 2, Clause 3, provides that 
the number of Representatives shall not exceed one for every thirty thousand, but each state shall 
have at least one Representative. The 1791 Congress had 69 Representatives.  This number 
increased with population to 435 in 1913. In 1911, Congress passed the Apportionment Act of 
1911, which capped the total number of Representatives at 435 and provided that the seats be 
allocated among the States by population with each State receiving at least one Representative, 
as required by the Constitution. The Reapportionment Act of 1929 continued the cap of 435, 
allocating "the number of Representatives to which each State would be entitled under an 
apportionment of the then existing number of Representatives" (emphasis added). The 
Reapportionment Act of 1929 remains in effect. 
 
Capping the maximum number of Representatives while guaranteeing a minimum number 
underrepresents urban and populous states, like California, while overrepresenting rural and 
sparsely populated states. The effect is to undermine compromise struck in the Constitutional 
Convention between the Senate and House. The Senate provides equal representation among the 
states regardless of population. The House of Representatives, as its name suggests, provides 
representation based on the populations of the States. The 1911 and 1929 Acts undermine this 
compromise and disenfranchise the people of more populous states. 
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This disenfranchisement has effect every four years in Presidential elections through the 
Electoral College and every day in the House of Representatives in every single vote.  
 
This is a BAD deal. Let's fix it. 
 
The Solution:  This resolution seeks to exhort California, through all of its elected official and 
every means available to exert its influence to fully enfranchise under the Constitution of the 
United States the voters of California on par with those of other less populous states.  
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Alicia M. Gámez, Gámez Law, 220 
Montgomery Street, Suite 1200, San Francisco, CA 94104. (415)341-8143; 
alicia@gamezlaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Alicia M. Gámez 



 

07-04-2017 Page 1 of 3 
 

RESOLUTION 07-04-2017 
 
DIGEST  
Human Rights: Rights of Children 
Requests that the Legislature adopt a Joint Resolution urging the President submit and the United 
States Senate consider ratification of the United Nations Convention on the Rights of the Child. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution requests that the Legislature adopt a Joint Resolution urging the President submit 
and the United States Senate consider ratification of the United Nations Convention on the 
Rights of the Child.  This resolution should be disapproved because it would result in radical 
changes to the family law system in California with respect to any proceedings involving 
children and it fails to inform delegates what precise statutory changes it would effect. 
 
The United Nations Convention on the Rights of the Child includes many laudatory provisions.  
However, many of its provisions, if enacted, would require profound changes to California law 
and procedure in the family courts. For example, the Convention obliges signatory states to 
provide separate legal representation for a child in any judicial dispute concerning their care and 
asks that the child’s viewpoint be heard in such cases. The costs to provide separate counsel for 
every child in a custody dispute would be catastrophic. Other requirements under the 
Convention, such as establishing that all adoptive children have the right to know the identity of 
their birth parents, are potentially harmful in some cases, and in any event would require 
significant changes to current law.  (See, e.g., Fam. Code, § 9200, subd. (a) [adoptee’s birth 
records sealed], Health & Saf. Code, § 10275 [confidentiality of original birth certificates].)  
Finally, the resolution fails to identify what precise changes in California law this resolution 
would affect.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored using the Legislature’s Joint Resolution process to adopt a Joint Resolution to read as 
follows: 
 
Joint Resolution No. ___ 1 
 2 
WHEREAS, the United Nations Convention on the Rights of the Child (Convention)  is an 3 
international treaty that recognizes the human rights of children, defined as persons up to the age 4 
of 18 years; and 5 
 6 
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WHEREAS, the Convention establishes in international law that signatories to the Convention 7 
must ensure that all children—without discrimination in any form—benefit from special 8 
protection measures and assistance; have access to services such as education and health care; 9 
can develop their personalities, abilities and talents to the fullest potential; grow up in an 10 
environment of happiness, love and understanding; and are informed about and participate in, 11 
achieving their rights in an accessible and active manner; and 12 
 13 
WHEREAS, The State of California is committed to the protection of children’s rights; and 14 
 15 
WHEREAS, The State would greatly benefit from having the United States ratify the  16 
Convention on the Rights of the Child 17 
(http://www.ohchr.org/en/professionalinterest/pages/crc.aspx) which provides a comprehensive 18 
framework for the protection of children’s rights; now, therefore, be it  19 
 20 
Resolved by the Assembly and the Senate of the State of California, jointly, That the Legislature 21 
of the State of California respectfully memorializes and requests the President of the United 22 
States submit and the United States Senate act on and ratify the United Nations Convention on 23 
the Rights of the Child; and be it further 24 
 25 
Resolved, That the Chief Clerk of the Assembly transmit copies of this resolution to the 26 
President and Vice President of the United States, to the Speaker of the House of 27 
Representatives, and to each Senator and Representative from California in the Congress of the 28 
United States. 29 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  National Lawyers Guild – San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS 
 
The Problem:  The United Nations Convention on the Rights of the Child 
(http://www.ohchr.org/en/professionalinterest/pages/crc.aspx) is a comprehensive framework for 
the protection of children’s rights. It includes the right to protection from discrimination based 
on their parent’s or legal guardian’s sex, race, religion, and a host of other identifiers. The 
convention supports protections for children from forced labor, child marriage, deprivation of a 
legal identity, and grants both able-bodied and disabled children the right to health care, 
education, and freedom of expression. It also has safeguards for parents to take care of their 
children, including parental leave.   
 
The Convention has been ratified by 190 member countries of the United Nations. 1n 1995, 
Madeline Albright as Ambassador to the United Nations, signed the Convention. However, the 
treaty has never been submitted to the United States Senate for ratification. The United States is 
one of three countries who have not ratified the treaty, the others being Somalia and South 
Sudan. 
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The Solution: This Resolution recommends that the California Legislature use its Joint 
Resolution process to enact a Joint Resolution asking the California Congressional delegation to 
request that the President submit the United Nations Convention on the Rights of the Child to the 
United States Senate for ratification as a treaty. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  
Richard P. Koch, 268 Bush St. #3237, San Francisco, CA 94104 (415) 397-1060, Fax (415) 397-
3077, rpkoch1@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE:  Richard P. Koch  
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RESOLUTION 07-05-2017 
 

DIGEST 
Taxation: Tax Credit for Interest Paid on Student Loans 
Adds Revenue and Taxation Code section 17061.6 to create a new tax credit for interest paid for 
student loans. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution adds Revenue and Taxation Code section 17061.6 to create a new tax credit for 
interest paid for student loans. This resolution should be disapproved because California already 
allows a tax deduction for student loan interest payments for the same amount as allowed under 
federal law, and there is no reason to create a credit in addition to the existing deduction. 
 
Under current law, California allows a tax deduction for student loan interest payments. 
California Revenue Code section 17201, subdivision (b) provides: “Part VII of Subchapter B of 
Chapter 1 of Subtitle A of the Internal Revenue Code [namely 17 U.S.C. § 211 et seq.], relating 
to additional itemized deductions for individuals, shall apply, except as otherwise provided.”  
The federal tax deduction for student loan interest is governed by 17 U.S.C. § 221, which falls 
within Part VII of Subchapter B of Chapter 1 of Subtitle A of the Internal Revenue Code, and 
therefore falls within the purview of Revenue and Taxation Code section 17201, subdivision (b).  
 
The exceptions to the allowed deductions referenced in California Revenue Code, section 17201, 
subdivision (b) are enumerated in the Revenue and Taxation Code, sections 17201.1 – 17299.9. 
There are no exceptions in the Revenue and Taxation Code disallowing the tax deduction for 
student loan interest payments. Reinforcing the availability of this deduction, the Franchise Tax 
Board instructions for California Schedule CA (540) – California Adjustments explains that 
“California conforms to federal law regarding student loan interest deduction except for a 
spouse/RDP of a non-California domiciled military taxpayer residing in a community property 
state,” and provides a worksheet to calculate the amount to enter on the Schedule CA (540). 
(See, https://www.ftb.ca.gov/forms/2016/16_540bk.pdf at page 39.) Finally, to alleviate any 
further doubt, the California Schedule CA (540), line 33 is labeled “Student Loan Interest 
Deduction.” 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Revenue and Taxation Code section 17061.6 to read as follows: 
 
§ 17061.6 1 
 (a) In the case of an individual, there shall be allowed a credit against his or her “net tax,” 2 
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as defined in Section 17039, for the taxable year an amount equal to the interest paid by the 3 
taxpayer during the taxable year on any qualified education loan. 4 
 (b) For purposes of this section: 5 
 (1) The term “qualified education loan” means any indebtedness incurred by the taxpayer 6 
solely to pay higher education expenses: 7 
 (A) which are incurred on behalf of the taxpayer, the taxpayer’s spouse, or any dependent 8 
of the taxpayer as of the time the indebtedness was incurred, 9 
 (B) which are paid or incurred within a reasonable period of time before or after the 10 
indebtedness is incurred, and 11 
 (C) which are attributable to education furnished during a period during which the 12 
recipient was an eligible student. 13 
 Such term includes indebtedness used to refinance indebtedness which qualifies as a 14 
qualified education loan. The term “qualified education loan” shall not include any indebtedness 15 
owed to a person who is related (within the meaning of Sections 267(b) or 707(b)(1) of the 16 
Internal Revenue Code) to the taxpayer or to any person by reason of a loan under any qualified 17 
employer plan (as defined in Section 72(p)(4) of the Internal Revenue Code) or under any 18 
contract referred to in Section 72(p)(5) of the Internal Revenue Code. 19 
 (2) The term “eligible student” has the meaning given such term by Section 25A(b)(3) of 20 
the Internal Revenue Code. 21 
 (3) The term “dependent” has the meaning given such term by Section 152 of the Internal 22 
Revenue Code (determined without regard to subsections (b)(1), (b)(2), and (d)(1)(B) thereof). 23 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Bernardino County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: According to the Institute for College Access & Success (TICAS), from 2004 to 
2014, the average debt at graduation rose at more than twice the rate of inflation. TICAS also 
reports that, according to data collected in 2015, the proportion of those with debt in California is 
55% and the average education debt is $21,382. The interest rates for these education loans are 
substantial and can be as high as 8.5%. Because borrowers pay this interest with post-income tax 
dollars, this represents a substantial financial burden for borrowers who are, in many cases, 
young graduates who want to get married, buy a house, and have a family. Meanwhile, this is a 
problem for all Californians because, if the increased burden of education loan payments causes 
the younger generation to be unable to become homeowners, this will negatively impact the real 
estate market and economy at large. 
 
The Solution: This proposed resolution would alleviate some of the burden of education loans by 
providing a tax credit for any amounts paid towards education loan interest. Although this would 
not completely cure the broader, national problem of education loan inflation, doing so would 
mitigate the burden of student loans, incentivize graduates to do live and work in California, and 
increase home ownership in California. Although the proposed resolution may lower tax 
revenues because of the tax credit, the potential loss in revenue would be offset by strengthening 
the overall economy. 
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IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Jonathan Ziprick, Ziprick & Cramer LLP, 
1233 Brookside Avenue, Suite A, Redlands, CA 92373, voice 909-798-5005, fax 909-793-8944, 
email jziprick@ziprickcramer.com 

 
RESPONSIBLE FLOOR DELEGATE: Jonathan Ziprick 
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RESOLUTION 07-06-2017 
 
DIGEST 
Foster Children: Address Difficulty in Obtaining Automobile Insurance  
Amends Welfare and Institutions Code section 11460 to clarify the responsibility of the 
Department of Social Services to provide accessible means of obtaining car insurance for foster 
care children.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Welfare and Institutions Code section 11460 to clarify the responsibility 
of the Department of Social Services to provide accessible means of obtaining car insurance for 
foster care children. This resolution should be approved in principle because it would assist 
foster children in obtaining a driver’s license.  
 
The ability of foster children to obtain a driver’s license and auto insurance is vital to their 
independence and, in some cases, the child’s ability to earn valuable work experience and 
income. Foster parents are reimbursed for many of their foster children’s expenses but costs for 
insurance coverage are not included, and therefore are often not provided for the child. A child 
cannot get a driver’s license if they are not insured to drive at least one vehicle. To the extent that 
this resolution would help foster children obtain a license and insurance, this resolution is helpful 
and it does not appear to require a foster parent to pay these costs.  
 
This resolution may, however, require a foster parent to assume some liability for damages 
caused by the foster child in excess of the insurance coverage, which the foster parent may still 
be unwilling to do.  So, while this resolution offers an opportunity for foster parents to cover 
these costs for the foster child, the risks for the foster parent may still be prohibitive.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Welfare and Institutions code section 11460 to read as follows:  

§ 11460 1 
 (a) (1) Foster care providers shall be paid a per child per month rate in return for the care 2 
and supervision of the AFDC-FC child placed with them. The department is designated the 3 
single organizational unit whose duty it shall be to administer a state system for establishing 4 
rates in the AFDC-FC program. State functions shall be performed by the department or by 5 
delegation of the department to county welfare departments or Indian tribes, consortia of tribes, 6 
or tribal organizations that have entered into an agreement pursuant to Section 10553.1. 7 
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 (2) (A) Foster care providers that care for a child in a home-based setting described in 8 
paragraph (1) of subdivision (g) of Section 11461, or in a certified home or an approved resource 9 
family of a foster family agency, shall be paid the per child per month rate as set forth in 10 
subdivision (g) of Section 11461. 11 
 (B) The basic rate paid to either a certified family home or an approved resource family 12 
of a foster family agency shall be paid by the agency to the certified family home or approved 13 
resource family from the rate that is paid to the agency pursuant to Section 11463. 14 
 (b) "Care and supervision” includes food, clothing, shelter, daily supervision, school 15 
supplies, a child's personal incidentals, liability insurance, including liability insurance with 16 
respect to a child, automobile insurance for a child who is licensed to drive by the Department of 17 
Motor Vehicles, either by addition of the child as an insured to an existing policy or by a policy 18 
in the child’s name only, with respect to a child, reasonable travel to the child's home for 19 
visitation, and reasonable travel or the child to remain in the school in which he or she is enrolled 20 
at the time of placement.  Reimbursement for the costs of educational travel, as provided for in 21 
this subdivision, shall be made pursuant to procedures determined by the department, in 22 
consultation with representatives of county welfare and probation directors, and additional 23 
stakeholders, as appropriate. 24 
 (1) For a child or youth placed in a short-term residential therapeutic program or a group 25 
home, care and supervision shall also include reasonable administration and operational activities 26 
necessary to provide the items listed in this subdivision. 27 
 (2) For a child or youth placed in a short-term residential therapeutic program or a group 28 
home, care and supervision may also include reasonable activities performed by social workers 29 
employed by the program provider that are not otherwise considered daily supervision or 30 
administration activities. 31 
 (3) The department, in consultation with the California State Foster Parent Association, 32 
and other interested stakeholders, shall provide information to the Legislature, no later than 33 
January 1, 2017, regarding the availability and cost for liability and property insurance covering 34 
acts committed by children in care, and shall make recommendations for any needed program 35 
development in this area. 36 
 (c) It is the intent of the Legislature to establish the maximum level of financial 37 
participation in out-of-state foster care group home program rates for placements in facilities 38 
described in subdivision (h) of Section 11402. 39 
 (1) The department shall develop regulations that establish the method for determining 40 
the level of financial participation in the rate paid for out-of-state placements in facilities 41 
described in subdivision (h) of Section 11402. The department shall consider all of the following 42 
methods: 43 
 (A) Until December 31, 2016, a standardized system based on the rate classification level 44 
of care and services per child per month. 45 
 (B) The rate developed for a short-term residential therapeutic program pursuant to 46 
Section 11462. 47 
 (C) A system that considers the actual allowable and reasonable costs of care and 48 
supervision incurred by the out-of-state program. 49 
 (D) A system that considers the rate established by the host state. 50 
 (E) Any other appropriate methods as determined by the department. 51 
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 (2) Reimbursement for the Aid to Families with Dependent Children-Foster Care rate to 52 
be paid to an out-of-state program described in subdivision (h) of Section 11402 shall only be 53 
paid to programs that have done all of the following: 54 
 (A) Submitted a rate application to the department, which shall include, but not be limited 55 
to, both of the following: 56 
 (i) Commencing January 1, 2017, unless granted an extension from the department 57 
pursuant to subdivision (d) of Section 11462.04, the equivalent of the mental health program 58 
approval required in Section 4096.5. 59 
 (ii) Commencing January 1, 2017, unless granted an extension from the department 60 
pursuant to subdivision (d) of Section 11462.04, the national accreditation required in paragraph 61 
 (6) of subdivision (b) of Section 11462. 62 
 (B) Maintained a level of financial participation that shall not exceed any of the 63 
following: 64 
 (i) The current fiscal year’s standard rate for rate classification level 14 for a group home. 65 
 (ii) Commencing January 1, 2017, the current fiscal year’s rate for a short-term 66 
residential therapeutic program. 67 
 (iii) The rate determined by the ratesetting authority of the state in which the facility is 68 
located. 69 
 (C) Agreed to comply with information requests, and program and fiscal audits as 70 
determined necessary by the department. 71 
 (3) Except as specifically provided for in statute, reimbursement for an AFDC-FC rate 72 
shall only be paid to a group home or short-term residential therapeutic program organized and 73 
operated on a nonprofit basis. 74 
 (d) A foster care provider that accepts payments, following the effective date of this 75 
section, based on a rate established under this section, shall not receive rate increases or 76 
retroactive payments as the result of litigation challenging rates established prior to the effective 77 
date of this section. This shall apply regardless of whether a provider is a party to the litigation or 78 
a member of a class covered by the litigation. 79 
 (e) Nothing shall preclude a county from using a portion of its county funds to increase 80 
rates paid to family homes, foster family agencies, group homes, and short-term residential 81 
therapeutic programs within that county, and to make payments for specialized care increments, 82 
clothing allowances, or infant supplements to homes within that county, solely at that county’s 83 
expense. 84 
 (f) Nothing shall preclude a county from providing a supplemental rate to serve 85 
commercially sexually exploited foster children to provide for the additional care and 86 
supervision needs of these children. To the extent that federal financial participation is available, 87 
it is the intent of the Legislature that the federal funding shall be utilized. 88 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association  
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STATEMENT OF REASONS 
 
The Problem: Currently, foster children under the age of 18, especially those in group homes 
rather than in the care of a foster parent, face an impediment in receiving vehicle insurance and a 
driver's license. To obtain a driver's license, a foster child must have a foster parent or guardian 
verify that they will provide insurance payment and/or include the child under their insurance 
plan. The Department of Social Services (DSS) does not cover the cost of a foster teen's vehicle 
and registration, and few guardians are willing to take on the expenses. This hampers the ability 
of foster children to successfully obtain a driver's license along with non-foster children, limiting 
their access to an opportunity that is more readily available to teenagers not in foster care. 
 
Some guardians simply cannot afford to cover the cost of automobile insurance, and some foster 
children reside in group homes through which they are unable to find a guardian to take on such 
a responsibility.  Thus, a significantly lower percentage of children in foster care (as compared to 
children not in foster care) are able to obtain a driver's license while still a minor, preventing 
them from accessing certain career and/or educational opportunities. 
  
The Solution: This resolution would require the Department of Social Services to finance 
automobile insurance for foster kids under Welfare and Institutions Code section 11460, which 
provides that "foster care providers shall be paid a per child per month rate in return for the care 
and supervision of [each foster child] placed with them" and would expand the current definition 
of "care and supervision."  Specifically, the portion of the definition of “care and supervision” 
that includes "liability insurance with respect to a child” would be expanded to include 
automobile insurance with respect to the child.  This would allow reimbursement to foster 
parents or direct payment of car insurance for the foster child by the DSS.  
 
Foster children would be able to help the DSS cover the cost of their automobile insurance by 
applying for the California Chafee Grant for Foster Youth, which would contribute a sum of up 
to 5,000 dollars per year to individuals who are currently in (or previously were) in foster care.  
The grant is sponsored by the California Student Aid Commission, and states that a foster youth 
“may also be able to use [his/her] grant to help pay for child care, transportation and rent while 
[he/she is] in school.”  To avoid delegating financial responsibility solely to the Department of 
Social Services, foster children could apply to have the Chafee Grant help cover the cost of their 
automobile insurance.   
 
This resolution would give foster children an equal opportunity to obtain a driver's license 
without financially burdening a guardian to pay for insurance, thus increasing the amount of 
foster kids with driver's licenses and transportation opportunities for jobs or other educational 
goals that necessitate driving.  
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
  
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
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AUTHOR AND/OR PERMANENT CONTACT: Karen R. Frostrom, 2550 Fifth Ave, San 
Diego, CA 92103; (619) 236-9363, e-mail FROSTROM@tbmlawyers.com 
 
RESPONSIBLE FLOOR DELEGATE: Karen R. Frostrom 
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RESOLUTION 07-07-2017 
 
DIGEST 
Banned Animals: Sugar Glider Legalization 
Amends Fish and Game Code section 2118 and adds section 2118.6 to provide that sugar gliders 
may legally be kept as pets in California, with certain preconditions. 
 
RESOLUTION COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.   
 
Reasons: 
This resolution amends Fish and Game Code section 2118 and adds section 2118.6 to provide 
that sugar gliders may legally be kept as pets in California, with certain preconditions.  This 
resolution should be disapproved because the Legislature excluded sugar gliders to protect them 
from improper handling, to preserve California’s agriculture and wildlife and there already is a 
method to remove a species from the Fish & Game Code list of prohibited species. 
 
Sugar gliders are excluded from California because there is concern that people are unfamiliar 
with the proper care and health of marsupials, which could result in danger to the animals and/or 
the environment.  Moreover, left to their own devices, sugar gliders could over-populate an area 
in little time and damage the environment.  The concerns that sugar gliders are detrimental to the 
environment are valid, as these animals breed quickly (gestation period of 15 to 17 days), strip 
bark from trees, are opportunistic predators preying on small birds and reptiles, and could 
negatively impact California’s forests and agriculture.   
 
If sugar gliders are allowed, they would become the gateway marsupials.  California’s insatiable 
appetite for cute exotic pets will only be heightened and sugar gliders will be followed by 
wallabies, kangaroos, koalas, etc.  Californians will become addicted and compelled to move 
onto these more exotic marsupials.  The next thing you know, people will own duck-billed 
platypuses – we just can’t have people owning egg-laying mammals as pets. 
 
Sugar glider cuteness also implicates impulse buying without adequate consideration of the 
needs and proper care of these marsupials.  California’s animal shelters are already filled with 
abandoned pets.  They do not need one more species to address.  Also, based on their quick 
breeding abilities, sugar gliders would eventually take over and outnumber cats (unless the cats 
catch and eat them since sugar gliders are hard to contain and glide everywhere).  Needless to 
say – chaos in animal shelters. 
 
Despite the prohibition on sugar gliders as pets, subdivision (k) of Fish and Game Code section 
2118 states, “[c]lasses, families, genera, and species in addition to those listed in this section may 
be added to or deleted from the above lists from time to time by commission regulations in 
cooperation with the Department of Food and Agriculture.”  (Fish & Game Code, § 2118, subd. 
(k).)  An individual can seek a special permit to import and possess the sugar glider (the permit is 
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to ensure that they know how to properly care, protect, and feed the animal).  (See 14 C.C.R. § 
671.1, Fish & Game Code, § 2150.) 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Fish and Game Code section 2118 and add section 2118.6 to read as 
follows: 
 
§ 2118 1 
 It is unlawful to import, transport, possess, or release alive into this state, except under a 2 
revocable, nontransferable permit as provided in this chapter and the regulations pertaining 3 
thereto, any wild animal of the following species: 4 
(a) Class Aves: (birds) 

 Family Cuculidae (cuckoos) 

 All Species. 

 Family Alaudidae (larks) 

 Skylark, Alauda arvensis 

 Family Corvidae (crows, jays, magpies) 

 All species. 

 Family Turdidae (thrushes) 

 European blackbird, Turdus merula 

 Missel (or mistle), thrush, Turdus viscivorus 

 Family Sturnidae (starlings and mynas or mynahs) 

 All species of the family, except hill myna (or 

 hill mynah), 

 Gracula religiosa (sometimes referred to as 

 Eulabes religiosa) 

 Family Ploceidae (weavers) 

 The following species: 
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 Spanish sparrow, Passer hispaniolensis 

 Italian sparrow, Passer italiae 

 European tree sparrow, Passer montanus 

 Cape sparrow, Passer capensis 

 Madagascar weaver, Foudia madagascariensis 

 Baya weaver, Ploceus baya 

 Hawaiian rice bird, Munia nisoria 

 Red-billed quelea, Quelea quelea 

 Red-headed quelea, Quelea erythrops 

 Family Fringillidae (sparrows, finches, buntings) 

 Yellowhammer, Emberiza citrinella 

(b) Class Mammalia (mammals) 

 Order Primates 

 All species except those in family Hominidae 

 Order Edentata (sloths, anteaters, armadillos, etc.) 

 All species. 

 Order Marsupialia (marsupials or pouched mammals) 

 All species, except petaurus breviceps. 

 Order Insectivora (shrews, moles, hedgehogs, etc.) 

 All species. 

 Order Dermoptera (gliding lemurs) 

 All species. 

 Order Chiroptera (bats) 

 All species. 
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 Order Monotremata (spiny anteaters, platypuses) 

 All species. 

 Order Pholidota (pangolins, scaly anteaters) 

 All species. 

 Order Lagomorpha (pikas, rabbits, hares) 

 All species, except domesticated races of rabbits. 

 Order Rodentia (rodents) 

 All species, except domesticated golden 

 hamsters, also known as Syrian hamster, 

 Mesocricetus auratus; domesticated races of 

 rats or mice (white or albino; trained, 

 dancing or spinning, laboratory-reared); 

 and domestic strains of guinea pig (Cavia 

 porcellus). 

 Order Carnivora (carnivores) 

 All species, except domestic dogs (Canis 

 familiaris) and domestic cats (Felis catus). 

 Order Tubulidentata (aardvarks) 

 All species. 

 Order Proboscidea (elephants) 

 All species. 

 Order Hyracoidea (hyraxes) 

 All species. 

 Order Sirenia (dugongs, manatees) 
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 All species. 

 Order Perissodactyla (horses, zebras, tapirs, 

 rhinoceroses, etc.) 

 All species except those of the family Equidae. 

 Order Artiodactyla (swine, peccaries, camels, 

 deer, elk, except elk (genus Cervus) which are 

 subject to Section 2118.2, moose, antelopes, 

 cattle, goats, sheep, etc.) 

 All species except: domestic swine of the family 

 Suidae; American bison, and domestic cattle, 

 sheep and goats of the family Bovidae; races 

 of big-horned sheep (Ovis canadensis) now 

 or formerly indigenous to this state. 

 Mammals of the orders Primates, Edentata, 
 Dermoptera, Monotremata, Pholidota, Tubulidentata, 
 Proboscidea, Perissodactyla, Hyracoidea, Sirenia and  
 Carnivora are restricted for the welfare of the animals, 
 except animals of the families Viverridae and Mustelidae 
 in the order Carnivora are restricted because such 
 animals are undesirable and a menace to native wildlife, 
 the agricultural interests of the state, or to the public 
 health or safety. 

(c) Class amphibia (frogs, toads, salamanders) 

 Family Bufonidae (toads) 

 Giant toad or marine toad, Bufo marinus 

(d) Class Monorhina (lampreys) 

 All species. 

(e) Class Osteichthyes (bony fishes) 
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 Family Serranidae (bass) 

 White perch, Morone or Roccus americana 

 Family Clupeidae (herring) 

 Gizzard shad, Dorosoma cepedianum 

 Family Sciaenidae (croakers) 

 Freshwater sheepshead, Aplodinotus grunniens 

 Family Characidae (characins) 

 Banded tetra, Astyanax fasciatus 

 All species of piranhas 

 Family Lepisosteidae (gars) 

 All species. 

 Family Amiidae (bowfins) 

 All species. 

(f) Class Reptilia (snakes, lizards, turtles, alligators) 

 Family Crocodilidae 

 All species. 

(g) Class Crustacea (crustaceans) 

 Genus Cambarus (crayfishes) 

 All species. 

 Genus Astacus (crayfishes) 

 All species. 

 Genus Astacopsis (crayfishes) 

 All species. 

(h) Class Gastropoda (slugs, snails, clams) 
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 All species of slugs. 

 All species of land snails. 

(i)Other classes, orders, families, genera, and species 
of wild animals which may be designated by the  
commission in cooperation with the Department of Food 
and Agriculture, (1) when the class, order, family, genus, 
or species is proven to be undesirable and a menace to  
native wildlife or the agricultural interests of the state, or 
(2) to provide for the welfare of wild animals. 
(j)Except as expressly authorized in this code, any live 
nonindigenous Atlantic salmon or the roe thereof into the 
Smith River watershed. 
(k)Classes, families, genera, and species in addition to 
those listed in this section may be added to or deleted 
from the above lists from time to time by commission 
regulations in cooperation with the Department of Food 
and Agriculture. 

 5 
§ 2118.6  6 
 The Department of Fish and Game shall establish a procedure where those who wish to 7 
buy or receive sugar gliders (petaurus breviceps) shall learn the basic aspects of proper care for 8 
sugar gliders and the commitment necessary to keep them healthy and happy, and receive a 9 
permit after having done so. The purpose of this section is to ensure the owners are informed and 10 
prevent the impulse buying and selling of sugar gliders. Additionally, male sugar gliders shall be 11 
neutered before being bought or received. These requirements shall not apply to animal rescue 12 
facilities. Violations of this subsection shall be limited to fines.  13 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Under existing law, California is the only state of the contiguous 48 to criminalize 
having sugar gliders as pets. The following are the problems with such law: (1) Such a law 
requires they be forfeited by anyone who has them. That makes sense when it comes to 
dangerous animals, but sugar gliders are no such thing. Seeing as sugar gliders bond to their 
humans like dogs do, the only thing that makes for here is unhappy people and unhappy sugar 
gliders. The law makes even less sense when thinking about those who legally had sugar gliders 
in another state and move here. The idea that they have to give up their pet is wrong and 
inequitable. (2) Such a law enables a black market. The horrors of a black market are bad 
enough, but when living creatures are the product, it is unfathomable. Nothing in the black 
market stops dealers from selling them based on their cuteness to people who do not understand 
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the commitment required to care for them. Buying, selling, and possessing a sugar glider should 
be an above-ground regulated system, where we can ensure the transactions are beneficial to the 
buyers, sellers, and the sugar gliders.  
 

 
 
The Solution: This resolution legalizes sugar gliders as pets and requires a permit to have one. 
The permit process would ensure those who want a sugar glider are serious about it and know the 
commitment necessary to keep sugar gliders happy and healthy, rather than just buying because 
they are so cute at first sight. That makes for happier families and happier sugar gliders.  
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

 
SOCIETY FOR A SUGAR-FREE CALIFORNIA 
 
The Society for a Sugar-Free California urges CCBA to disapprove this resolution.  Californians 
are already obese and the rate of diabetes continues to rise.  Sugary drinks aren’t enough?  Now 
we want to add sugar gliders?  Sure, they are cute little fuzzy marsupials with big eyes that will 
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make even the most hardened anti-sugar advocate go soft.  One day, it is a hand full of sugar 
gliders, the next day it is a hand full of sugar gliders and high-fructose corn syrup.  Just say no to 
sugar gliders.  If, however, the CCBA elects to approve this resolution, it should be amended to 
include a sin tax on every sugar glider purchased in the state, with the proceeds designated for 
diabetes research and to pay for the proponent’s anticipated Fish and Wildlife training program. 
 
 
Nowhere in California are sugar gliders currently legal.  This should remain the state of the law. 
One or two of these cute cuddly little creatures can soon become dozens or more. 
 
Gliders live an estimated 15 years.  That is a long time for such a small creature. 
Life will go on without these little guys in California. 
Isolating California from the influence of sugar gliders will aid the health of Californians. 
Disapprove the resolution seeking to legalized sugar gliders!!!  
End the movement to legalize sugar gliders in California!!! 
Resolutions like this should be disapproved. 
Seriously.   
 
 
GO GLIDERS 
The CCBA should approve this resolution because sugar gliders are cool and cute.  Pay no 
attention to the NO GLIDERS counterargument – their arguments are always a joke.  The same 
applies to the Society for a Sugar Free California.  So what if Californians want to experience the 
high of sugar glider ownership.  Californians should have fee choice. 



 

07-08-2017 Page 1 of 3 
 

RESOLUTION 07-08-2017 
 
DIGEST 
Public Utilities Code: Definition of “Public Utility”   
Amends Public Utility Code section 216 to include internet providers in the definition of a 
“public utility.”   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Public Utility Code section 216 to include internet providers in the 
definition of a “public utility.”  This resolution should be approved in principle because it 
updates, and brings consistency to, existing public utilities laws by applying them to internet 
providers as well as telephone providers, gas companies, and electric companies. 
 
Internet services have become as ubiquitous as telephone services, with modern smartphones, 
internet and phone services are often provided simultaneously to customers.  Further, in many 
instances customers use internet services in place of the services previously provided by 
telephone services, e.g. looking up contact information for a business or individual, daily 
communication for personal or business reasons, making travel reservations, and even ordering 
food.  As such, because the services rendered by internet providers are equivalent to those of 
currently defined “public utilities,” there is little reason to except them from equivalent laws and 
regulations. 
 
While some may disagree with the general proposition for regulating public utilities, so long as 
such laws and regulations exist, it benefits the public to have them applied consistently to all 
services that are provided as utilities to the public. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Public Utility Code section 216 to read as follows:   

§ 216  1 
 (a) "Public utility" includes every common carrier, toll bridge corporation, pipeline 2 
corporation, gas corporation, electrical corporation, telephone corporation, internet or broadband 3 
provider or corporation, telegraph corporation, water corporation, sewer system corporation, and 4 
heat corporation, where the service is performed for, or the commodity is delivered to, the public 5 
or any portion thereof. 6 
 (b) Whenever any common carrier, toll bridge corporation, pipeline corporation, gas 7 
corporation, electrical corporation, telephone corporation, telegraph corporation, internet or 8 
broadband provider or corporation, water corporation, sewer system corporation, or heat 9 
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corporation performs a service for, or delivers a commodity to, the public or any portion thereof 10 
for which any compensation or payment whatsoever is received, that common carrier, toll bridge 11 
corporation, pipeline corporation, gas corporation, electrical corporation, telephone corporation, , 12 
internet or broadband provider or corporation, telegraph corporation, water corporation, sewer 13 
system corporation, or heat corporation, is a public utility subject to the jurisdiction, control, and 14 
regulation of the commission and the provisions of this part. 15 
 (c) When any person or corporation performs any service for, or delivers any commodity 16 
to, any person, private corporation, municipality, or other political subdivision of the state, that 17 
in turn either directly or indirectly, mediately or immediately, performs that service for, or 18 
delivers that commodity to, the public or any portion thereof, that person or corporation is a 19 
public utility subject to the jurisdiction, control, and regulation of the commission and the 20 
provisions of this part. 21 
 (d) Ownership or operation of a facility that employs cogeneration technology or 22 
produces power from other than a conventional power source or the ownership or operation of a 23 
facility which employs landfill gas technology does not make a corporation or person a public 24 
utility within the meaning of this section solely because of the ownership or operation of that 25 
facility. 26 
 (e) Any corporation or person engaged directly or indirectly in developing, producing, 27 
transmitting, distributing, delivering, or selling any form of heat derived from geothermal or 28 
solar resources or from cogeneration technology to any privately owned or publicly owned 29 
public utility, or to the public or any portion thereof, is nota public utility within the meaning of 30 
this section solely by reason of engaging in any of those activities. 31 
 (f) The ownership or operation of a facility that sells compressed natural gas at retail to 32 
the public for use only as a motor vehicle fuel, and the selling of compressed natural gas at retail 33 
from that facility to the public for use only as a motor vehicle fuel, does not make the 34 
corporation or person a public utility within the meaning of this section solely because of that 35 
ownership, operation, or sale. 36 
 (g) Ownership or operation of a facility that has been certified by the Federal Energy 37 
Regulatory Commission as an exempt wholesale generator pursuant to Section 32 of the Public 38 
Utility Holding Company Act of 1935 (Chapter 2C (commencing with Section 79) of Title 15 of 39 
the United States Code) does not make a corporation or person a public utility within the 40 
meaning of this section, solely due to the ownership or operation of that facility. 41 
 (h) The ownership, control, operation, or management of an electric plant used for direct 42 
transactions or participation directly or indirectly in direct transactions, as permitted by 43 
subdivision (b) of Section 365, sales into the Power Exchange referred to in Section 365, or the 44 
use or sale as permitted under subdivisions (b) to (d), inclusive, of Section 218, shall not make a 45 
corporation or person a public utility within the meaning of this section solely because of that 46 
ownership, participation, or sale. 47 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association  
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STATEMENT OF REASONS 
 
The Problem: California law does not currently regulate internet and broadband providers as a 
public utility. Recent decisions by the FCC imply California may regulate internet providers as a 
public utility. If broadband and internet providers are regulated as a public utility, California can 
ensure net neutrality rules for all Californians and possibly allow Google Fiber to access public 
utility poles.  
  
The Solution: This amendment adds broadband and internet service providers to the definition of 
a public utility.  
 
IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified. 
  
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
  
AUTHOR AND/OR PERMANENT CONTACT: Marissa Walter, 5360 Jackson Dr., Suite 
200, La Mesa, CA 91942, (619)407-9984, e-mail marissa@Walter-Legal.com 
 
RESPONSIBLE FLOOR DELEGATE: Marissa Walter 
 



 

07-09-2017 Page 1 of 3 
 

RESOLUTION 07-09-2017 

DIGEST 
Alcoholic Beverages:  Increased Limit on Personal Use Importation 
Amends Business and Professions Code section 23661 to increase the amount of alcohol 
California residents who are traveling either by vehicle, other than common carrier, or on foot, 
may bring into California from Mexico for personal use. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Business and Professions Code section 23661 to increase the amount of 
alcohol California residents who are traveling either by vehicle, other than common carrier, or on 
foot, may bring into California from Mexico for personal use. This resolution should be 
disapproved because it would effectively allow circumvention of regulation and taxation of 
alcohol imported into the state. 
 
Business and Professions Code section 23661 limits importation of alcoholic beverages into the 
state to manufacturers, or common carriers acting on behalf of licensed importers. A limited 
exception is carved out for a “reasonable amount” of alcohol brought to California for personal 
use from outside the United States. Currently, the Department of Alcoholic Beverage Control 
(“ABC”) defines “reasonable amount” as no more than 60 liters. People bringing alcoholic 
beverages into California from Mexico on foot, and California residents doing so by car, do not 
qualify for the reasonable amount exception, and are limited to bringing the amount of alcohol 
that would be exempt from federal duty—currently, only one liter. Although the statute is 
phrased in terms of bringing alcohol into California from outside of the United States, in 
practical effect, and as construed by the ABC, it applies only to border crossings from Mexico. 
 
Business and Professions Code section 23661 is designed to ensure that regular shipments of 
alcohol into the state are monitored and regulated. Although non-residents or people traveling by 
airplane may bring up to 60 liters of alcohol into the state, there is little risk that such importation 
will become a regular activity. Allowing California residents to bring greater quantities of 
alcohol across the border, by contrast, creates the risk that would-be importers will have their 
employees repeatedly transport cases of alcohol in “personal use” amounts, rather than going to 
the trouble and expense of becoming licensed importers and paying for regulated common 
carriers. Because the loophole created by this resolution could prevent enforcement of 
importation regulations, it should be disapproved. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Business and Professions section 23661 to read as follows:   

§ 23661  1 
 Except as otherwise provided in this section, alcoholic beverages may be brought into this state 2 
from without this state for delivery or use within the state only by common carriers and only when the 3 
alcoholic beverages are consigned to a licensed importer, and only when consigned to the premises of the 4 
licensed importer or to a licensed importer or customs broker at the premises of a public warehouse 5 
licensed under this division. 6 
 The provisions of this chapter are not applicable in the case of alcoholic beverages which 7 
are sold and delivered by a licensee in this state to another licensee in this state, and which in the 8 
course of delivery are taken without this state through another state without any storage thereof 9 
in such other state. 10 
 The provisions of this section are not applicable in the case of a reasonable amount of 11 
alcoholic beverages brought into this state by an adult from without the United States for 12 
personal or household use; except that a California resident returning to the United States by a 13 
vehicle which is not a common carrier, or any adult entering the United States as a pedestrian, 14 
shall be restricted to the amount of alcoholic beverages which are exempt from the payment of 15 
duty in accordance with existing provisions of federal law. Such alcoholic beverages shall be 16 
exempt from state licensing restrictions. 17 
 The provisions of this section are not applicable in the case of alcoholic beverages 18 
shipped into this state from without the United States by an adult member of the armed forces of 19 
the United States, serving outside the confines of the United States, for his personal or household 20 
use within the state in such quantity of alcoholic beverages as is exempt from the payment of 21 
duty under existing provisions of the Federal Tariff Act or regulations. Such alcoholic beverages 22 
may be brought into this state only by common carrier and consigned to the premises of a 23 
licensed importer or customs broker, or to a licensed importer or customs broker at the premises 24 
of a public warehouse licensed under this division. Notwithstanding any other provisions of this 25 
division, the holder of an importer's license, a customs broker's license, or a public warehouse 26 
license, may make delivery of such alcoholic beverages as may be brought into this state under 27 
the provisions of this paragraph directly to the owner thereof upon satisfactory proof of identity. 28 
Such delivery shall not be deemed to constitute a sale in this state. 29 
 A manufacturer of distilled spirits may transport such distilled spirits into this state in 30 
motor vehicles owned by or leased to the manufacturer, and operated by employees of the 31 
manufacturer, if: 32 
 (a) Such distilled spirits are transported into this state from a place of manufacture within 33 
the United States; and 34 
 (b) The manufacturer holds a California distilled spirits manufacturer's license; and 35 
 (c) Delivery is made to the licensed premises of such distilled spirits manufacturer. 36 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association  
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STATEMENT OF REASONS  
 
The Problem: Current law prohibits pedestrians and Californians traveling by personal vehicle 
from bringing more than one-liter of alcohol (the amount exempt from duty) across the Mexican 
border. However, non-California residents traveling by personal vehicle and Californians 
traveling by common carrier may bring a reasonable quantity of alcohol for personal use. 
  
The Solution: This amendment simplifies the code and allows pedestrians and Californians 
traveling by personal vehicle and pedestrians to bring a reasonable quantity of alcohol for 
personal use across the border.  
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
  
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
  
AUTHOR AND/OR PERMANENT CONTACT: Marissa Walter, 5360 Jackson Dr., Suite 
200, La Mesa, CA 91942, (619)407-9984, e-mail marissa@Walter-Legal.com 
 
RESPONSIBLE FLOOR DELEGATE: Marissa Walter 
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RESOLUTION 07-10-2017 

 

DIGEST 

Taxes: Tax Deferred Exchanges 

Amends Revenue and Taxation Code section 24941 to provide that the intent to hold property as 

an investment controls over length of time for purposes of tax deferred exchanges. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Revenue and Taxation Code section 24941 to provide that the intent to 

hold property as an investment controls over length of time for purposes of tax deferred 

exchanges.  This resolution should be approved in principle because it will bring California 

practice in conformity with federal interpretation of Internal Revenue Code section 1031. 

 

The plain language of Revenue and Taxation Code section 24941 is to bring California in 

conformity with Internal Revenue Code section 1031 (26 U.S.C. § 1031) with regard to tax 

deferred exchanges, unless California expressly provides otherwise by statute.  The problem 

according to the proponent is that the Franchise Tax Board has adopted an interpretation 

requiring property be held for productive use or investment for a period of at least one year.   

 

The apparent interpretation by California tax authorities is contrary to federal interpretation of 26 

U.S.C. § 1031 which requires intent to hold and exchange for productive use or investment. (See, 

e.g., Alderson v. Commissioner (9th Cir. 1963) 317 F.2d 790, 795 [“one need not assume the 

benefits and burdens of ownership in property before exchanging it but may properly acquire 

title solely for the purpose of exchange and accept title and transfer it in exchange for other like 

property all as part of the same transaction with no resulting gain.”]; Magneson v. Commissioner 

(9th Cir. 1985) 753 F.2d 1490, 1493 [“To qualify for nonrecognition treatment under section 

1031(a), the taxpayer must, at the time the exchange is consummated, intend to hold the property 

acquired for investment.” Upholding Section 1031 exchange of real property for interest in real 

property then immediately transferred in exchange for general partnership interest in partnership 

owning property].)  There is no minimum length of holding component under federal 

interpretation of Section 1031. (Ibid.)  Therefore, this resolution would bring California further 

in line with federal interpretation of Section 1031 as intended by the Legislature. 
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TEXT OF RESOLUTION 

 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Revenue and Taxation Code section 24941 to read as follows: 

 

§ 24941  1 
 2 

 Section 1031 of the Internal Revenue Code, relating to exchange of property held for 3 
productive use or investment, shall apply, except as otherwise provided.  The intent to hold 4 
property for productive use or investment, not the length of time that property is held, is 5 
determinative. 6 
 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: Contra Costa County Bar Association 

 

STATEMENT OF REASONS 

The Problem: California conforms to the federal rule (IRC 1031) with respect to like-kind 

exchanges.  However, California, in practice, consistently applies the requirement that property 

must be held for productive use or investment at least one year.  This is in opposition to the 

federal law and case law (including 9th Circuit case law) that looks at the intent of the transferor 

to determine if the holding requirement has been met. 

 

The improper application of the holding requirement by the CA Franchise Tax Board causes 

inconsistent outcomes for taxpayers who undergo both federal and California audits in 

connection with a like-kind exchange.  Many times taxpayers’ like-kind exchanges will be 

approved at the end of an IRS audit, but not the corresponding California audit because of the 

FTB’s improper application of the holding requirement.  This result is confusing and unfair to 

taxpayers.  This result is not consistent with the Congress’s intent in allowing for like-kind 

exchanges of real property. 

 

The Solution: This resolution would simply clarify that the intent requirement is met based on 

the facts and circumstances of each case, and the intent of the transferor to hold property for a 

proper like-kind exchange purpose.     

 

IMPACT STATEMENT   

The resolution does not affect any other law, statute or rule other than those expressly identified. 

   

CURRENT OR PRIOR RELATED LEGISLATION 

None known.   

 

AUTHOR AND/OR PERMANENT CONTACT: Christina Weed, Law Offices of Christina 

Weed, PC, 1655 N. Main Street, Suite 240, Walnut Creek, CA 94596, Phone: (925) 953-2920, 

cweed@cwlawoffices.com.  

 

RESPONSIBLE FLOOR DELEGATE: Christina Weed 

mailto:cweed@cwlawoffices.com
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RESOLUTION 07-11-2017 

 

DIGEST 

Taxpayers: Taxing Agencies to Contact Authorized Representative 

Adds Revenue and Taxation Code section 21029 to provide that a taxpayer who files an executed 

Power of Attorney be contacted through the authorized representative. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution adds Revenue and Taxation Code section 21029 to provide that a taxpayer who 

files an executed Power of Attorney be contacted through the authorized representative.  This 

resolution should be approved in principle because it is consistent with existing rights to 

representation by an attorney or authorized tax practitioner and will ensure that agency contact is 

through the authorized representative. 

 

Both federal and California tax authorities recognize the rights of a tax payer to be represented 

by an attorney or authorized tax practitioner. (See, e.g. https://www.irs.gov/taxpayer-bill-of-

rights; Rev. & Tax Code, § 21028; Franchise Tax Board form, FTB 4058C.)  This resolution 

would help ensure the proper implementation of that recognized right by ensuring that upon 

notification of representation, communication by the tax authority is through the authorized tax 

representative.  It is no different than our courts communicating with the parties through their 

counsel of record.    

 

TEXT OF RESOLUTION 

 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 

sponsored add Revenue and Taxation Code Section 21029 to read as follows: 

 

§ 21029 1 
 2 
If a taxpayer is represented by a “Federally authorized tax practitioner” as defined under Part 10, 3 

Section 21028, and the taxpayer has authorized the Federally authorized tax practitioner to 4 

represent the taxpayer pursuant to an executed Power of Attorney (FTB Form 3520, BOE-392, 5 

DE 48, or other equivalent form), and duly submitted the form to the appropriate California 6 
taxation authorities, then no agent from any California taxing authority shall contact the taxpayer 7 
without the Federally authorized tax practitioner’s knowledge, and shall send a copy of all 8 
correspondence that is sent to the taxpayer to the Federally authorized tax practitioner.  Violation 9 
of this right to representation shall result in the removal of the taxpayer’s case to a new and 10 

impartial agent who shall not consider any information that was improperly obtained by the prior 11 
agent who is replaced.12 
 

https://www.irs.gov/taxpayer-bill-of-rights
https://www.irs.gov/taxpayer-bill-of-rights
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(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: Contra Costa County Bar Association 

 

STATEMENT OF REASONS 

 

The Problem: There is no existing law that prevents the California taxing authorities from 

contacting a taxpayer directly even if said taxpayer has duly authorized an attorney or other tax 

representative.  The California Taxpayers’ Bill of Rights indicates that a taxpayer may be 

represented by a tax practitioner, including an attorney.  However, in reality, there is no law that 

requires an agent of a California taxing agency to avoid contacting a taxpayer directly, or even 

notifying the taxpayer’s representative of a direct contact or communication with the taxpayer.  

The right to representation in the California Taxpayers’ Bill of Rights is not strictly enforced, 

and there are no guidelines or laws to facilitate enforcement of this right.   

 

Accordingly, there is no current law to protect taxpayers from harassment by California taxing 

authorities.  There are numerous situations in which the amount of tax liability is in dispute, or 

where there is a simple mistake by a taxpayer, or an error made by relevant California taxing 

authority.  The California taxing authorities are tasked with collecting the correct amount of tax.  

If a taxpayer needs assistance in determining the correct amount of tax or correcting a mistake or 

error, by either side, the California taxing authorities should not be permitted to directly contact 

or harass the taxpayer prior to resolution.  If a taxpayer is working to resolve an issue and 

invokes their right to representation, it must be honored.  Obtaining information from taxpayers, 

who are often elderly or not fully knowledgeable of the complexities of the numerous tax laws, 

through intimidation tactics and improper contact harms taxpayers and puts them at an unfair 

advantage, even in situations where the asserted tax liability is incorrect.  California taxing 

authorities can achieve the same results and resolve problems without resorting to these tactics 

and by working with a taxpayer’s authorized representative if the taxpayer chooses to engage 

one.   

 

The Solution: This resolution would require that a taxpayer who has elected to invoke her right 

to representation, by completing, executing, and submitting a California Power of Attorney form 

shall not be contacted directly without the authorized representative’s knowledge.  This 

resolution would also require that all California taxing authorities send a copy of any and all 

correspondence to a taxpayer’s authorized representative in addition to sending the 

correspondence to the taxpayer.  This resolution would require that any violation of the above-

described requirements would result in the reassignment of the case to a new and neutral, 

auditor, examiner, appeals officer, or other California agent, and that any improperly obtained 

information prior to said reassignment shall not be reviewed by the new and neutral agent.       

 

IMPACT STATEMENT   

The resolution does not affect any other law, statute or rule other than those expressly identified. 

   

CURRENT OR PRIOR RELATED LEGISLATION 

None known.   
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AUTHOR AND/OR PERMANENT CONTACT: Christina Weed, Law Offices of Christina 

Weed, PC, 1655 N. Main Street, Suite 240, Walnut Creek, CA 94596, Phone: (925) 953-2920, 

cweed@cwlawoffices.com.  

 

RESPONSIBLE FLOOR DELEGATE: Christina Weed 

mailto:cweed@cwlawoffices.com
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RESOLUTION 08-01-2017 
 
DIGEST 
Involuntary Treatment: Substance Abuse in Relation to Mental Illness 
Amends Welfare and Institutions Code section 5150.05 to include substance abuse, as it relates 
to mental illness, to determine if a person is gravely disabled and should be taken into custody. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 06-06-2016, which was disapproved. 
 
Reasons:  
This resolution amends Welfare and Institutions Code section 5150.05 to include substance 
abuse, as it relates to mental illness, to determine if a person is gravely disabled and should be 
taken into custody.  This resolution should be approved in principle because it would expressly 
allow those who are authorized to take a person into custody under Welfare and Institutions 
Code section 5150 to consider the person’s history of substance abuse. 
 
Addiction is common in people who suffer from a mental health disorder.  It is a well-known fact 
that persons who suffer from a mental illness have a tendency to self-medicate with alcohol, 
illegal drugs or both.  Experts estimate that at least 60% of people battling either a mental illness 
or substance abuse are battling both. 
 
According to the National Institute of Mental Health, one in five adults suffer from a diagnosable 
mental health disorder.  In some, the mental health condition is already present when the 
substance abuse begins, but the underlying mental disorder has not been diagnosed.  The 
National Alliance on Mental Illness estimates that approximately one-third of all people 
experience mental illnesses and about half of the people living with a severe mental illness also 
experience substance abuse.  The health professionals refer to this as a “dual diagnosis” and that 
a person should receive care for both the specific mental illness and the substance abuse.  Studies 
have also shown that a drug addiction will worsen the mental health problem if the addiction 
goes untreated. 
 
It is clear that there is a correlation between mental illness and substance abuse.  The common 
practice already among law enforcement and mental health professionals is to consider a 
person’s substance abuse history as it relates to their mental illness.  The proposed resolution 
would expressly allow law enforcement to look at more information to determine whether or not 
a person should be arrested or placed on a 5150 hold.  It would also allow those who abuse 
drugs, due to a mental illness, to seek treatment instead of being incarcerated. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend the Welfare and Institutions Code section 5150.05 to read as follows: 
 
§ 5150.05 1 
 (a) When determining if probable cause exists to take a person into custody, or cause a 2 
person to be taken into custody, pursuant to Section 5150, any person who is authorized to take 3 
that person, or cause that person to be taken, into custody pursuant to that section shall consider 4 
available relevant information about the historical course of the person’s mental disorder, 5 
including substance abuse as it relates to mental illness, if the authorized person determines that 6 
the information has a reasonable bearing on the determination as to whether the person is a 7 
danger to others, or to himself or herself, or is gravely disabled as a result of the mental disorder.  8 
 (b) For purposes of this section, “information about the historical course of the person’s 9 
mental disorder” includes evidence presented by the person who has provided or is providing 10 
mental health or related support services to the person subject to a determination described in 11 
subdivision (a), evidence presented by one or more members of the family of that person, and 12 
evidence presented by the person subject to a determination described in subdivision (a) or 13 
anyone designated by that person. 14 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENTS:  Joseph A. Goldstein, Jonathan A. Goldstein, Charles H. Goldstein, Charles 
Wake, Erin Noonan, Jodi Taksar, Scott Luskin, Robin Bernstein-Lev, Brian Francis Doyle, Barry 
Ross 
 
STATEMENT OF REASONS 
 
The Problem: Under the current statutory mechanism, a person who is authorized to involuntarily 
take an individual into custody pursuant to the 51/50 involuntary protective procedure is not 
expressly authorized to take into account the individual’s history of substance abuse. An 
individual having both a substance abuse problem and a mental health issue such as depression, 
bipolar disorder, or anxiety, have what is called a “co-occurring disorder” or “dual diagnosis.” 
These co-occurring disorders are interrelated with, affect, and interact with each other. For 
example, when a serious mental health issue goes untreated, the substance abuse problem usually 
gets worse. And when alcohol and/or drug abuse increases, serious mental health issues usually 
increase.  The statistics are eye-popping. According to the National Alliance on Mental Health 
Issues: (1) Approximately 1 in 5 adults in the U.S.—43.8 million, or 18.5%—experiences mental 
illness in a given year; (2) Approximately 1 in 5 youth aged 13–18 (21.4%) experiences a severe 
mental disorder at some point during their life; and (3) An estimated 26% of homeless adults 
staying in shelters live with serious mental illness and an estimated 46% live with severe mental 
illness and/or substance use disorders.  
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The Solution: Would add specific language to subdivision (a) of Section 5150.05 which would 
provide that any person who is authorized to take any person into custody for involuntary mental 
health treatment shall consider available relevant information about the historical course of the 
person’s mental disorder, including substance abuse as it relates to mental illness. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Joseph A. Goldstein, The Goldstein Law 
Firm, 8912 Burton Way, Beverly Hills, California 90211; (310) 553-4746; fax (310) 282-8070; 
josephgoldsteinesq@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Joseph A. Goldstein 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

TEXCOM - DISAPPROVE 
 
The Executive Committee of the Trusts & Estates Section recommends disapproval of this 
resolution.  It appears that the addition is unnecessary and perhaps prejudicial.  DSM-5 at pp. 
481-589 already describes mental illness related to substance-related and addictive disorders.  If 
an individual has a history of mental illness related to substance abuse, that history is already 
included in what the decision maker can weigh.  It is prejudicial in that family members could 
conflate use of addictive substances with substance abuse and color the opinion of decision 
makers.  Proponents of the Resolution cite statistics about mental illness but do not provide 
evidence that failure to take substance abuse into account causes impaired persons who should be 
involuntarily confined to get around the system. 
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by the State Bar’s Board of Trustees, and is 
not to be construed as representing the position of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
 

mailto:josephgoldsteinesq@gmail.com�
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RESOLUTION 08-02-2017 
 
DIGEST 
Probate: Definition of Kindred 
Adds Probate Code section 51 to codify a definition of “kindred.” 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Probate Code section 51 to codify a definition of “kindred.” This resolution 
should be approved in principle because “kindred” is defined nowhere else in the Code, and 
codifying a clear, unambiguous and accurate definition will provide certainty, clarity and 
consistency.  

Probate Code section 21110 (commonly referred to as the “anti-lapse statute”) generally provides 
that if a person named as a beneficiary in a testamentary instrument is not alive and is related to 
the decedent (i.e., a “kindred”), his or her share will pass to that descendant in the absence of a 
contrary intent expressed in the instrument. The statute does not define “kindred” and the term is 
not defined elsewhere in the Probate Code.  

The decision in Estate of Dye (2001) 92 Cal.App.4th 966, and the Law Revision Commission for 
the 2002 amendment to Probate Code section 21110, make clear that “kindred,” as used in the 
statute, refers to persons related by blood or adoption, and not by affinity (spouses and domestic 
partners). This definition is sound and clear. This resolution provides certainty and clarity to the 
term by codifying the Dye decision definition, rather than leaving open the possibility of a 
conflicting interpretation or application.  

“Kindred” appears elsewhere in the Probate Code as well (see Prob. Code §§ 6402(f), 
15840(a)(2), 21115(c)(1)). While the definition should appear in the portion of the Code 
applicable to definitions (see Prob. Code §20, et seq.), the resolution effectively addresses an 
identified issue and should be approved in principle.  

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Probate Code section 51to read as follows: 
 
§ 51 1 
“Kindred.”   2 
 Subject to Section 6451, “kindred” means a relationship by blood or adoption and not by 3 
affinity. 4 
 

(Proposed new language underlined; language to be deleted stricken) 
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PROPONENT:  Bar Association of Northern San Diego County 
  
STATEMENT OF REASONS    
 
The Problem: The anti-lapse statute, Probate Code section 21110, uses the word kindred to 
define what happens to a bequest when a beneficiary fails to survive the settlor of a trust. 
However, the Probate Code does not define kindred. 
 
The Solution:  This Resolution would codify the California Court’s definition of kindred as 
stated in the Estate of Dye (2001) 92 CA4th 966 and the Law Revision Commission Comments, 
2002 Amendment.  In the Estate of Dye, the Court confirmed that kindred, as used in the anti-
lapse statute, applies only to relatives by blood or adoption, including parents and children, but 
would not apply to spouses and domestic partners. The Law Revision Commission Comments 
confirms that the term kindred refers to persons related by blood and adoption. 
  
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 

      
CURRENT OR PRIOR RELATED LEGISLATION 
None known.   
 
AUTHOR AND/OR PERMANENT CONTACT: Kimberly R. McGhee, Esq., Law Offices of 
Black & McGhee, 144 East Washington Ave., Escondido, CA 92025; (760) 745-2900.  
 
RESPONSIBLE FLOOR DELEGATE:  Kimberly R. McGhee, Esq. 
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RESOLUTION 08-03-2017 
 
DIGEST  
Probate: Revocable Transfer on Death Deeds 
Amends Probate Code section 5642 to conform the statutory deed form to changes in the Medi-
Cal recovery/reimbursement law. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.    
 
Reasons: 
This resolution amends Probate Code section 5642 to conform the statutory deed form to 
changes in the Medi-Cal recovery/reimbursement law. This resolution should be approved in 
principle because it will make current and more accurate the information provided to lay persons 
who use the form. 
 
Probate Code section 5642 provides the public with a statutory form of Revocable Transfer on 
Death Deed. Such a deed allows for a simple method of transferring real property that avoids 
probate and does not require the creation of a trust, which can be expensive. The form also 
provides basic information about the deed, in a “questions and answers” format. The last of those 
questions and answers states that the property transferred may be subject to Medi-Cal 
reimbursement. However, since the amendment of Welfare and Institutions Code section 
14009.5 in 2016, only probate assets are subject to Medi-Cal reimbursement. Thus, this property 
would be subject to Medi-Cal reimbursement only if the transferee predeceased the transferor, or 
for some other reason that caused the property to pass by probate transfer. This proposed 
amendment therefore makes the statutory form correctly state the law. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Probate Code section 5642 to read as follows: 
 
§ 5642.  1 

A revocable transfer on death deed shall be substantially in the following form. 2 
(a) The first page of the form shall be substantially the following: 3 

SIMPLE REVOCABLE TRANSFER ON DEATH (TOD) DEED 4 
(California Probate Code Section 5642) 5 

 6 
Recording Requested By:  7 
When Recorded Mail This Deed To:  8 
Name: 9 
Address:  10 
Assessor’s Parcel Number:      Space Above For Recorder’s Use 11 
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 12 
This document is exempt from documentary transfer tax under Rev. & Tax. Code § 13 

11930. This document is exempt from preliminary change of ownership report under Rev. & 14 
Tax. Code § 480.3. 15 
 16 

IMPORTANT NOTICE: THIS DEED MUST BE RECORDED ON OR BEFORE 60 17 
DAYS AFTER THE DATE IT IS SIGNED AND NOTARIZED 18 

 19 
Use this deed to transfer the residential property described below directly to your named 20 

beneficiaries when you die. YOU SHOULD CAREFULLY READ ALL OF THE 21 
INFORMATION ON THE OTHER PAGES OF THIS FORM. You may wish to consult an 22 
attorney before using this deed. It may have results that you do not want. Provide only the 23 
information asked for in the form. DO NOT INSERT ANY OTHER INFORMATION OR 24 
INSTRUCTIONS. This form MUST be RECORDED on or before 60 days after the date it is 25 
signed and notarized or it will not be effective. 26 
 27 

PROPERTY DESCRIPTION 28 
 29 

Print the legal description of the residential property affected by this deed: 30 
 31 
___________________________________________________________________________ 32 
 33 

BENEFICIARY(IES) 34 
 35 

Print the FULL NAME(S) of the person(s) who will receive the property on your death 36 
(DO NOT use general terms like “my children”) and state the RELATIONSHIP that each named 37 
person has to you (spouse, son, daughter, friend, etc.): 38 
 39 
______________________________________________________________________ 40 
 41 
______________________________________________________________________ 42 
 43 
______________________________________________________________________ 44 
 45 

TRANSFER ON DEATH 46 
 47 

I transfer all of my interest in the described property to the named beneficiary(ies) on my 48 
death. I may revoke this deed. When recorded, this deed revokes any TOD deed that I made 49 
before signing this deed. 50 

Sign and print your name below (your name should exactly match the name shown on 51 
your title documents): 52 
 53 
________________________________________________Date _________________ 54 
 55 
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NOTE: This deed only transfers MY ownership share of the property. The deed does 56 
NOT transfer the share of any co-owner of the property. Any co-owner who wants to name a 57 
TOD beneficiary must execute and RECORD a SEPARATE deed. 58 
 59 

ACKNOWLEDGMENT OF NOTARY 60 
 61 

A notary public or other officer completing this certificate verifies only the identity of the 62 
individual who signed the document to which this certificate is attached, and not the truthfulness, 63 
accuracy, or validity of that document. 64 
 65 
State of California                ) 66 
County of ______________________) 67 
 68 
On ___________________________ before me, (here insert name and title of the officer), 69 
personally appeared ___________________________, who proved to me on the basis of 70 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 71 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 72 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 73 
the entity upon behalf of which the person(s) acted, executed the instrument. 74 
 75 

I certify under PENALTY OF PERJURY under the laws of the State of California that 76 
the foregoing paragraph is true and correct. 77 
 78 
WITNESS my hand and official seal. 79 
 80 
Signature ___________________________ (Seal) 81 
 82 

(b) Subsequent pages of a form executed under this section shall be in substantially the 83 
following form: 84 
 85 
COMMON QUESTIONS ABOUT THE USE OF THIS FORM 86 
 87 

WHAT DOES THE TOD DEED DO? When you die, the identified property will transfer 88 
to your named beneficiary without probate. The TOD deed has no effect until you die. You can 89 
revoke it at any time. 90 
 91 

CAN I USE THIS DEED TO TRANSFER BUSINESS PROPERTY? This deed can only 92 
be used to transfer (1) a parcel of property that contains one to four residential dwelling units, (2) 93 
a condominium unit, or (3) a parcel of agricultural land of 40 acres or less, which contains a 94 
single-family residence. 95 
 96 

HOW DO I USE THE TOD DEED? Complete this form. Have it notarized. RECORD 97 
the form in the county where the property is located. The form MUST be recorded on or before 98 
60 days after the date you sign it or the deed has no effect. 99 
 100 

IS THE "LEGAL DESCRIPTION" OF THE PROPERTY NECESSARY? Yes. 101 
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 102 
HOW DO I FIND THE "LEGAL DESCRIPTION" OF THE PROPERTY? This 103 

information may be on the deed you received when you became an owner of the property. This 104 
information may also be available in the office of the county recorder for the county where the 105 
property is located. If you are not absolutely sure, consult an attorney. 106 
 107 

HOW DO I "RECORD" THE FORM? Take the completed and notarized form to the 108 
county recorder for the county in which the property is located. Follow the instructions given by 109 
the county recorder to make the form part of the official property records. 110 
 111 

WHAT IF I SHARE OWNERSHIP OF THE PROPERTY? This form only transfers 112 
YOUR share of the property. If a co-owner also wants to name a TOD beneficiary, that co-owner 113 
must complete and RECORD a separate form. 114 
 115 

CAN I REVOKE THE TOD DEED IF I CHANGE MY MIND? Yes. You may revoke 116 
the TOD deed at any time. No one, including your beneficiary, can prevent you from revoking 117 
the deed. 118 
 119 

HOW DO I REVOKE THE TOD DEED? There are three ways to revoke a recorded 120 
TOD deed: (1) Complete, have notarized, and RECORD a revocation form. (2) Create, have 121 
notarized, and RECORD a new TOD deed. (3) Sell or give away the property, or transfer it to a 122 
trust, before your death and RECORD the deed. A TOD deed can only affect property that you 123 
own when you die. A TOD deed cannot be revoked by will. 124 
 125 

CAN I REVOKE A TOD DEED BY CREATING A NEW DOCUMENT THAT 126 
DISPOSES OF THE PROPERTY (FOR EXAMPLE, BY CREATING A NEW TOD DEED OR 127 
BY ASSIGNING THE PROPERTY TO A TRUST)? Yes, but only if the new document is 128 
RECORDED. To avoid any doubt, you may wish to RECORD a TOD deed revocation form 129 
before creating the new instrument. A TOD deed cannot be revoked by will, or by purporting to 130 
leave the subject property to anyone via will. 131 
 132 

IF I SELL OR GIVE AWAY THE PROPERTY DESCRIBED IN A TOD DEED, 133 
WHAT HAPPENS WHEN I DIE? If the deed or other document used to transfer your property 134 
is RECORDED before your death, the TOD deed will have no effect. If the transfer document is 135 
not RECORDED before your death, the TOD deed will take effect. 136 
 137 

I AM BEING PRESSURED TO COMPLETE THIS FORM. WHAT SHOULD I DO? 138 
Do NOT complete this form unless you freely choose to do so. If you are being pressured to 139 
dispose of your property in a way that you do not want, you may want to alert a family member, 140 
friend, the district attorney, or a senior service agency. 141 
 142 

DO I NEED TO TELL MY BENEFICIARY ABOUT THE TOD DEED? No. But 143 
secrecy can cause later complications and might make it easier for others to commit fraud. 144 
 145 

WHAT DOES MY BENEFICIARY NEED TO DO WHEN I DIE? Your beneficiary 146 
must RECORD evidence of your death (Prob. Code § 210), and file a change in ownership notice 147 
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(Rev. & Tax. Code § 480). If you received Medi-Cal benefits, your beneficiary must notify the 148 
State Department of Health Care Services of your death and provide a copy of your death 149 
certificate (Prob. Code § 215). 150 
 151 

WHAT IF I NAME MORE THAN ONE BENEFICIARY? Your beneficiaries will 152 
become co-owners in equal shares as tenants in common. If you want a different result, you 153 
should not use this form. 154 
 155 

HOW DO I NAME BENEFICIARIES? You MUST name your beneficiaries 156 
individually, using each beneficiary’s FULL name. You MAY NOT use general terms to 157 
describe beneficiaries, such as “my children.” For each beneficiary that you name, you should 158 
briefly state that person’s relationship to you (for example, my spouse, my son, my daughter, my 159 
friend, etc.). 160 
 161 

WHAT IF A BENEFICIARY DIES BEFORE I DO? If all beneficiaries die before you, 162 
the TOD deed has no effect. If a beneficiary dies before you, but other beneficiaries survive you, 163 
the share of the deceased beneficiary will be divided equally between the surviving beneficiaries. 164 
If that is not the result you want, you should not use the TOD deed. 165 
 166 

WHAT IS THE EFFECT OF A TOD DEED ON PROPERTY THAT I OWN AS JOINT 167 
TENANCY OR COMMUNITY PROPERTY WITH RIGHT OF SURVIVORSHIP? If you are 168 
the first joint tenant or spouse to die, the deed is VOID and has no effect. The property transfers 169 
to your joint tenant or surviving spouse and not according to this deed. If you are the last joint 170 
tenant or spouse to die, the deed takes effect and controls the ownership of your property when 171 
you die. If you do not want these results, do not use this form. The deed does NOT transfer the 172 
share of a co-owner of the property. Any co-owner who wants to name a TOD beneficiary must 173 
complete and RECORD a SEPARATE deed. 174 
 175 

CAN I ADD OTHER CONDITIONS ON THE FORM? No. If you do, your beneficiary 176 
may need to go to court to clear title. 177 
 178 

IS PROPERTY TRANSFERRED BY THE TOD DEED SUBJECT TO MY DEBTS? 179 
Yes. DOES THE TOD DEED HELP ME TO AVOID GIFT AND ESTATE TAXES? No. 180 
 181 

HOW DOES THE TOD DEED AFFECT PROPERTY TAXES? The TOD deed has no 182 
effect on your property taxes until your death. At that time, property tax law applies as it would 183 
to any other change of ownership. 184 
 185 

DOES THE TOD DEED AFFECT MY ELIGIBILITY FOR MEDI-CAL? No. 186 
 187 

AFTER MY DEATH, WILL MY HOME BE LIABLE FOR REIMBURSEMENT OF 188 
THE STATE FOR MEDI-CAL EXPENDITURES? SB 833, effective January 1, 2017, limits 189 
recovery to only those assets subject to California probate. Upon your death, your property will 190 
pass directly to your named beneficiary(ies) and will not be subject to reimbursement. However, 191 
if your beneficiary(ies) predeceases you or the transfer fails for some other reason, Yyour home 192 
may be liable for reimbursement. If you have questions, you should consult an attorney. 193 
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(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Bar Association of Northern San Diego County. 
 
STATEMENT OF REASONS 
 
The Problem:  On January 1, 2017, SB 833 became effective and changed the Medi-Cal 
recovery/reimbursement rules. Under SB 833, a Medi-Cal recovery/reimbursement claim is now 
limited to assets subject to California probate. The Common Questions section of the Revocable 
Transfer on Death (TOD) Deed includes a question about whether the property which is the 
subject of a TOD Deed would be subject to a Medi-Cal reimbursement claim and indicates that it 
may be recoverable. The answer is misleading under the new rules. 
 
The Solution:  This Resolution would clarify that property that passes to a beneficiary pursuant 
to a TOD Deed passes without probate and would not be subject to a Medi-Cal 
reimbursement/recovery claim. However, it does provide for additional clarification that if the 
TOD Deed fails for some reason, such as the prior death of a sole beneficiary, then the property 
would be subject to probate and now subject to a Medi-Cal reimbursement or recovery claim.   
 
CURRENT OR PRIOR RELATED LEGISLATION:   
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Kimberly R. McGhee, Esq., Law Offices of 
Black & McGhee, 144 East Washington Ave., Escondido, CA 92025; (760) 745-2900.  
 
RESPONSIBLE FLOOR DELEGATE:  Kimberly R. McGhee, Esq. 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

TEXCOM - TECHNICAL COMMENTS ONLY 
 
The California Law Revision Commission has been charged by the legislature with studying the 
Revocable Transfer on Death Deeds legislation and reporting back.  TEXCOM had taken the 
position previously that no expansions of the RTODD law should be enacted until the CLRC 
makes its report.  
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by the State Bar’s Board of Trustees, and is 
not to be construed as representing the position of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
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RESOLUTION 08-04-2017 
 

DIGEST 
Conservatorships: Increase Value of Small Estates 
Amends Probate Code section 2628 to increase the value of a small estate subject to a waiver of 
accounting in conservatorship and guardianship proceedings. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 2628 to increase the value of a small estate subject 
to a waiver of accounting in conservatorship and guardianship proceedings.  This resolution 
should be approved in principle because it is a common-sense increase of the minimum amount 
an estate can contain to obtain a waiver of accounting.   
 
As the resolution notes, the legislature has authorized increases in the past with the most recent 
increase in 2007 to $15,000.  This resolution would provide an increase to allow conservatorship 
or guardianship estates with a value of $30,000 or less to obtain a waiver so that the preparation 
of an accounting is not required.  However, the statute still allows the court, the conservatee or 
ward, or any interested person to request a full accounting.    
 
Generally, estates that fall under this statute consist only of public benefits paid to the 
conservatee.  Since the purpose of the statute is to reduce the expense of administration of small 
estates, the proposed increase in this resolution both recognizes inflation since 2007, and 
provides relief to conservators and courts regarding the preparation and review of accountings.  
  
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 2628 to read as follows: 
 
§ 2628 1 
 (a) The court may make an order that the guardian or conservator need not present the 2 
accounts otherwise required by this chapter so long as all of the following conditions are 3 
satisfied: 4 
 (1) The estate at the beginning and end of the accounting period for which an account is 5 
otherwise required consisted of property, exclusive of the residence of the ward or conservatee, 6 
of a total net value of less than thirty fifteen thousand dollars ($30,000) ($15,000). 7 
 (2) The income of the estate for each month of the accounting period, exclusive of public 8 
benefit payments, was less than two thousand dollars ($2,000). 9 
 (3) All income of the estate during the accounting period, if not retained, was spent for 10 
the benefit of the ward or conservatee. 11 
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 (b) Notwithstanding that the court has made an order under subdivision (a), the ward or 12 
conservatee or any interested person may petition the court for an order requiring the guardian or 13 
conservator to present an account as otherwise required by this  chapter or the court on its own 14 
motion may make that an order. An order under this subdivision may be made ex parte or on 15 
such notice of hearing as the court in its discretion requires. 16 
 (c) For any accounting period during which all of the conditions of subdivision (a) are not 17 
satisfied, the guardian or conservator shall present the account as otherwise required by this 18 
chapter. 19 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County. 
 
STATEMENT OF REASONS   
  
The Problem: Accountings required in a guardianship or conservatorship matter are highly 
technical and require strict compliance with the Probate Code. This strict compliance generally 
requires the retention of counsel or other professionals at great cost to small estates.   
 
The Solution:  This Resolution increases the minimum amount an estate can contain to obtain a 
waiver of accounting as a matter of right. This increase comports with the prior increases by the 
Legislature. In 1998, the amount was $7,500 (see Stats.1998, c. 103 (S.B. 1487), section 7) and 
was increased 100% nine years later in 2007 to the current amount of $15,000 (see Stats.2007, c. 
553 (A.B 1727), section 23). An increase is necessary as the cost of an accounting can be a 
substantial percentage of an estate with less than $30,000.   
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION:   
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Kimberly R. McGhee, Esq., Law Offices of 
Black & McGhee, 144 East Washington Ave., Escondido, CA 92025; (760) 745-2900.  
 
RESPONSIBLE FLOOR DELEGATE:  Kimberly R. McGhee, Esq.  
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

TEXCOM - TECHNICAL COMMENTS ONLY 
 
While taking no position on this resolution, TEXCOM notes that in the “Statement of Reasons” 
the authors of the resolution claim that the proposed changed "increases the minimum amount an 
estate can contain to obtain a waiver of accounting as a matter of right.”  (Emphasis added.) 
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However, as proposed, the waiver would not be as a matter of right as there is no proposal to 
amend Probate Code section 2628, subdivision (a). 
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by the State Bar’s Board of Trustees, and is 
not to be construed as representing the position of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
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RESOLUTION 08-05-2017 
 
DIGEST 
LPS Conservatorships: Definition of “Gravely Disabled” 
Amends Welfare and Institutions Code sections 5008, 5350, 5350.5 and 5361 to clarify the 
definition of “gravely disabled” to include chemical dependence. 
 
RESOLUTIONS COMMETTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Welfare and Institutions Code sections 5008, 5350, 5350.5 and 5361 to 
clarify the definition of “gravely disabled” to include chemical dependence.  This resolution 
should be disapproved because including chemical dependence, which is not defined, as a 
standard for determining gravely disabled would make the statute overly broad. 
 
Under current law, a person is gravely disabled if, as a result of a mental health disorder, they are 
unable to provide for their own basic needs of food, clothing and shelter.  This resolution seeks 
to include chemical dependence as a sole triggering factor to allow someone to be determined as 
gravely disabled and to be placed on an LPS Conservatorship.  The main purpose of an LPS 
Conservatorship is to provide assistance to someone who is unable to care for him or herself due 
to a mental illness.  Under the proposed resolution, anyone who is chemically dependent could 
be determined to be gravely disabled and placed on an LPS Conservatorship, whether or not they 
suffer from a mental illness.  This resolution would dilute the definition of gravely disabled and 
the purpose of an LPS Conservatorship and open an unintended flood gate. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Welfare and Institutions Code sections 5008, 5350, 5350.5 and 5361 to read 
as follows: 
 
§ 5008 1 
 Unless the context otherwise requires, the following definitions shall govern the 2 
construction of this part: 3 
 (a) “Evaluation” consists of multidisciplinary professional analyses of a person’s 4 
medical, psychological, educational, social, financial, and legal conditions as may appear to 5 
constitute a problem. Persons providing evaluation services shall be properly qualified 6 
professionals and may be full-time employees of an agency providing face-to-face, which 7 
includes telehealth, evaluation services or may be part-time employees or may be employed on a 8 
contractual basis. 9 
 (b) “Court-ordered evaluation” means an evaluation ordered by a superior court pursuant 10 
to Article 2 (commencing with Section 5200) or by a superior court pursuant to Article 3 11 
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(commencing with Section 5225) of Chapter 2. 12 
 (c) “Intensive treatment” consists of such hospital and other services as may be indicated. 13 
Intensive treatment shall be provided by properly qualified professionals and carried out in 14 
facilities qualifying for reimbursement under the California Medical Assistance Program (Medi-15 
Cal) set forth in Chapter 7 (commencing with Section 14000) of Part 3 of Division 9, or under 16 
Title XVIII of the federal Social Security Act and regulations thereunder. Intensive treatment 17 
may be provided in hospitals of the United States government by properly qualified 18 
professionals. Nothing in this part shall be construed to prohibit an intensive treatment facility 19 
from also providing 72-hour evaluation and treatment. 20 
 (d) “Referral” is referral of persons by each agency or facility providing assessment, 21 
evaluation, crisis intervention, or treatment services to other agencies or individuals. The purpose 22 
of referral shall be to provide for continuity of care, and may include, but need not be limited to, 23 
informing the person of available services, making appointments on the person’s behalf, 24 
discussing the person’s problem with the agency or individual to which the person has been 25 
referred, appraising the outcome of referrals, and arranging for personal escort and transportation 26 
when necessary. Referral shall be considered complete when the agency or individual to whom 27 
the person has been referred accepts responsibility for providing the necessary services. All 28 
persons shall be advised of available precare services that prevent initial recourse to hospital 29 
treatment or aftercare services that support adjustment to community living following hospital 30 
treatment. These services may be provided through county or city mental health departments, 31 
state hospitals under the jurisdiction of the State Department of State Hospitals, regional centers 32 
under contract with the State Department of Developmental Services, or other public or private 33 
entities. 34 
 Each agency or facility providing evaluation services shall maintain a current and 35 
comprehensive file of all community services, both public and private. These files shall contain 36 
current agreements with agencies or individuals accepting referrals, as well as appraisals of the 37 
results of past referrals. 38 
 (e) “Crisis intervention” consists of an interview or series of interviews within a brief 39 
period of time, conducted by qualified professionals, and designed to alleviate personal or family 40 
situations which present a serious and imminent threat to the health or stability of the person or 41 
the family. The interview or interviews may be conducted in the home of the person or family, or 42 
on an inpatient or outpatient basis with such therapy, or other services, as may be appropriate. 43 
The interview or interviews may include family members, significant support persons, providers, 44 
or other entities or individuals, as appropriate and as authorized by law. Crisis intervention may, 45 
as appropriate, include suicide prevention, psychiatric, welfare, psychological, legal, or other 46 
social services. 47 
 (f) “Prepetition screening” is a screening of all petitions for court-ordered evaluation as 48 
provided in Article 2 (commencing with Section 5200) of Chapter 2, consisting of a professional 49 
review of all petitions; an interview with the petitioner and, whenever possible, the person 50 
alleged, as a result of a mental health disorder, to be a danger to others, or to himself or herself, 51 
or to be gravely disabled, to assess the problem and explain the petition; when indicated, efforts 52 
to persuade the person to receive, on a voluntary basis, comprehensive evaluation, crisis 53 
intervention, referral, and other services specified in this part. 54 
 (g) “Conservatorship investigation” means investigation by an agency appointed or 55 
designated by the governing body of cases in which conservatorship is recommended pursuant to 56 
Chapter 3 (commencing with Section 5350). 57 
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 (h)(1) For purposes of Article 1 (commencing with Section 5150), Article 2 58 
(commencing with Section 5200), and Article 4 (commencing with Section 5250) of Chapter 2, 59 
and for the purposes of Chapter 3 (commencing with Section 5350), “gravely disabled” means 60 
either of the following: 61 
 (A) A condition in which a person, as a result of a mental health disorder and/or chemical 62 
dependence, is unable to provide for his or her basic personal needs for food, clothing, or shelter 63 
and/or is a danger to himself or herself. 64 
 (B) A condition in which a person, has been found mentally incompetent under Section 65 
1370 of the Penal Code and all of the following facts exist: 66 
 (i) The indictment or information pending against the person at the time of commitment 67 
charges a felony involving death, great bodily harm, or a serious threat to the physical well-being 68 
of another person. 69 
 (ii) The indictment or information has not been dismissed. 70 
 (iii) As a result of a mental health disorder, the person is unable to understand the nature 71 
and purpose of the proceedings taken against him or her and to assist counsel in the conduct of 72 
his or her defense in a rational manner. 73 
 (2) For purposes of Article 3 (commencing with Section 5225) and Article 4 74 
(commencing with Section 5250), of Chapter 2, and for the purposes of Chapter 3 (commencing 75 
with Section 5350), “gravely disabled” means a condition in which a person, as a result of 76 
impairment by chronic alcoholism and/or chemical dependence, is unable to provide for his or 77 
her basic personal needs for food, clothing, or shelter. 78 
 (3) The term “gravely disabled” does not include persons with intellectual disabilities by 79 
reason of that disability alone. 80 
 (i) “Peace officer” means a duly sworn peace officer as that term is defined in Chapter 81 
4.5 (commencing with Section 830) of Title 3 of Part 2 of the Penal Code who has completed the 82 
basic training course established by the Commission on Peace Officer Standards and Training, or 83 
any parole officer or probation officer specified in Section 830.5 of the Penal Code when acting 84 
in relation to cases for which he or she has a legally mandated responsibility. 85 
 (j) “Postcertification treatment” means an additional period of treatment pursuant to 86 
Article 6 (commencing with Section 5300) of Chapter 2. 87 
 (k) “Court,” unless otherwise specified, means a court of record. 88 
 (l) “Antipsychotic medication” means any medication customarily prescribed for the 89 
treatment of symptoms of psychoses and other severe mental and emotional disorders. 90 
 (m) “Emergency” means a situation in which action to impose treatment over the 91 
person’s objection is immediately necessary for the preservation of life or the prevention of 92 
serious bodily harm to the patient or others, and it is impracticable to first gain consent. It is not 93 
necessary for harm to take place or become unavoidable prior to treatment. 94 
 (n) “Designated facility” or “facility designated by the county for evaluation and 95 
treatment” means a facility that is licensed or certified as a mental health treatment facility or a 96 
hospital, as defined in subdivision (a) or (b) of Section 1250 of the Health and Safety Code, by 97 
the State Department of Public Health, and may include, but is not limited to, a licensed 98 
psychiatric hospital, a licensed psychiatric health facility, and a certified crisis stabilization unit. 99 
 100 
§ 5350 101 
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 A conservator of the person, of the estate, or of the person and the estate may be 102 
appointed for a person who is gravely disabled as a result of a mental health disorder or 103 
impairment by chronic alcoholism and/or chemical dependence . 104 
 The procedure for establishing, administering, and terminating a conservatorship under 105 
this chapter shall be the same as that provided in Division 4 (commencing with Section 1400) of 106 
the Probate Code, except as follows: 107 
 (a) A conservator may be appointed for a gravely disabled minor. 108 
 (b)(1) Appointment of a conservator under this part, including the appointment of a 109 
conservator for a person who is gravely disabled, as defined in subparagraph (A) of paragraph 110 
(1) of subdivision (h) of Section 5008, shall be subject to the list of priorities in Section 1812 of 111 
the Probate Code unless the officer providing conservatorship investigation recommends 112 
otherwise to the superior court. 113 
 (2) In appointing a conservator, as defined in subparagraph (B) of paragraph (1) of 114 
subdivision (h) of Section 5008, the court shall consider the purposes of protection of the public 115 
and the treatment of the conservatee. Notwithstanding any other provision of this section, the 116 
court shall not appoint the proposed conservator if the court determines that appointment of the 117 
proposed conservator will not result in adequate protection of the public. 118 
 (c) No conservatorship of the estate pursuant to this chapter shall be established if a 119 
conservatorship or guardianship of the estate exists under the Probate Code. When a gravely 120 
disabled person already has a guardian or conservator of the person appointed under the Probate 121 
Code, the proceedings under this chapter shall not terminate the prior proceedings but shall be 122 
concurrent with and superior thereto. The superior court may appoint the existing guardian or 123 
conservator of the person or another person as conservator of the person under this chapter. 124 
 (d)(1) The person for whom conservatorship is sought shall have the right to demand a 125 
court or jury trial on the issue of whether he or she is gravely disabled. Demand for court or jury 126 
trial shall be made within five days following the hearing on the conservatorship petition. If the 127 
proposed conservatee demands a court or jury trial before the date of the hearing as provided for 128 
in Section 5365, the demand shall constitute a waiver of the hearing. 129 
 (2) Court or jury trial shall commence within 10 days of the date of the demand, except 130 
that the court shall continue the trial date for a period not to exceed 15 days upon the request of 131 
counsel for the proposed conservatee. 132 
 (3) This right shall also apply in subsequent proceedings to reestablish conservatorship. 133 
 (e)(1) Notwithstanding subparagraph (A) of paragraph (1) of subdivision (h) of Section 134 
5008, a person is not “gravely disabled” if that person can survive safely without involuntary 135 
detention with the help of responsible family, friends, or others who are both willing and able to 136 
help provide for the person's basic personal needs for food, clothing, or shelter and is not a 137 
danger to him or herself or others. 138 
 (2) However, unless they specifically indicate in writing their willingness and ability to 139 
help, family, friends, or others shall not be considered willing or able to provide this help. 140 
 (3) The purpose of this subdivision is to avoid the necessity for, and the harmful effects 141 
of, requiring family, friends, and others to publicly state, and requiring the court to publicly find, 142 
that no one is willing or able to assist a person with a mental health disorder in providing for the 143 
person's basic needs for food, clothing, or shelter. 144 
 (4) This subdivision does not apply to a person who is gravely disabled, as defined in 145 
subparagraph (B) of paragraph (1) of subdivision (h) of Section 5008. 146 
 (f) Conservatorship investigation shall be conducted pursuant to this part and shall not be 147 
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subject to Section 1826 or Chapter 2 (commencing with Section 1850) of Part 3 of Division 4 of 148 
the Probate Code. 149 
 (g) Notice of proceedings under this chapter shall be given to a guardian or conservator 150 
of the person or estate of the proposed conservatee appointed under the Probate Code. 151 
 (h) As otherwise provided in this chapter. 152 
 153 
§ 5350.5 154 
 (a) If a conservatorship has already been established under the Probate Code, the court, in 155 
a proceeding under the Probate Code, after an evidentiary hearing attended by the conservatee, 156 
unless the conservatee waives presence, and the conservatee's counsel, may refer the 157 
conservatee, in consultation with a licensed physician or licensed psychologist satisfying the 158 
conditions of subdivision (c) of Section 2032.020 of the Code of Civil Procedure providing 159 
assessment or treatment to the conservatee, for an assessment by the local mental health system 160 
or plan to determine if the conservatee has a treatable mental illness, including whether the 161 
conservatee is gravely disabled as a result of a mental disorder or impairment by chronic 162 
alcoholism and/or chemical dependence, and is unwilling to accept, or is incapable of accepting, 163 
treatment voluntarily. If the conservatee cannot afford counsel, the court shall appoint counsel 164 
for him or her pursuant to Section 1471 of the Probate Code.   165 
 (b) The local mental health system or plan shall file a copy of the assessment with the 166 
court that made the referral for assessment in a proceeding under the Probate Code. 167 
 168 
§ 5361 169 
 Conservatorship initiated pursuant to this chapter shall automatically terminate one year 170 
after the appointment of the conservator by the superior court. The period of service of a 171 
temporary conservator shall not be included in the one-year period. Where the conservator has 172 
been appointed as conservator of the estate, the conservator shall, for a reasonable time, continue 173 
to have such power and authority over the estate as the superior court, on petition by the 174 
conservator, may deem necessary for (1) the collection of assets or income which accrued during 175 
the period of conservatorship, but were uncollected before the date of termination, (2) the 176 
payment of expenses which accrued during period of conservatorship and of which the 177 
conservator was notified prior to termination, but were unpaid before the date of termination, and 178 
(3) the completion of sales of real property where the only act remaining at the date of 179 
termination is the actual transfer of title. If upon the termination of an initial or a succeeding 180 
period of conservatorship the conservator determines that conservatorship is still required, he 181 
may petition the superior court for his reappointment as conservator for a succeeding one-year 182 
period. The petition must include the opinion of two physicians or licensed psychologists who 183 
have a doctoral degree in psychology and at least five years of postgraduate experience in the 184 
diagnosis and treatment of emotional and mental disorders that the conservatee is still gravely 185 
disabled as a result of mental disorder or impairment by chronic alcoholism and/or chemical 186 
dependence. In the event that the conservator is unable to obtain the opinion of two physicians or 187 
psychologists, he shall request that the court appoint them. 188 
 Any facility in which a conservatee is placed must release the conservatee at his request 189 
when the conservatorship terminates. A petition for reappointment filed by the conservator or a 190 
petition for appointment filed by a public guardian shall be transmitted to the facility at least 30 191 
days before the automatic termination date. The facility may detain the conservatee after the end 192 
of the termination date only if the conservatorship proceedings have not been completed and the 193 
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court orders the conservatee to be held until the proceedings have been completed.   194 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem: Currently, the Lanterman-Petris-Short Act refers to “mental health disorder” or 
“chronic alcoholism” as recognized causes, and “inability to provide for his or her basic personal 
needs for food, clothing, or shelter as effects” when defining “gravely disabled” for purposes of 
LPS Conservatorship.   In cases where a person is subject to section 5150, a court is not able to 
consider chemical dependency as a cause of the disability, and not able to consider danger to 
one’s self or others as an effect of the disability.  The result of this is that the court has to “fudge” 
to establish an LPS Conservatorship if it is clear the person needs help, but not because of mental 
illness or chronic alcoholism, because chemical dependence is not a statutory basis for 
conservatorship.  Similarly, when considering the release from LPS Conservatorship of a 
conservatee, the court is only authorized to consider whether the conservatee has resources to 
provide for his basic personal needs for food, clothing, or shelter.  The statute does not provide 
for retention of the conservatorship/institutionalization even if it is obvious that the conservatee 
would be a danger to himself or others if released without some kind of supervision.   
  
The Solution: This resolution would add chemical dependency to the definition of “gravely 
disabled” for purposes of the Act as an additional recognized cause of mental disability in the 
context evaluating the propriety of involuntary mental health treatment in a general 
conservatorship or the extension of an LPS Conservatorship past its initial termination date.   
  
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 

  
CURRENT OR RELATED LEGISLATION 
None Known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Kimberly R. McGhee, Esq., Law Offices of 
Black & McGhee, 144 East Washington Ave., Escondido, CA 92025; (760) 745-2900.  
 
RESPONSIBLE FLOOR DELEGATE:  Kimberly R. McGhee, Esq. 
 

 
COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 

 
 

TEXCOM - DISAPPROVE 
 
The term "chemical dependence" is not defined in the amendments.  It is not clear why a mental 
illness brought on by substance abuse, as it is defined and described in DSM-5 at pp. 481-589, 
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would not be adequate to trigger a finding of "gravely disabled" under the present definitions in 
the Welfare and Institutions Code.  Absent a more coherent and documented showing that 
individuals who are disabled by reason of substance abuse routinely escape the 5150 process, or 
the further stages in implementation of LPS conservatorships, the amendments are unnecessary 
and for that reason are opposed. 
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by the State Bar’s Board of Trustees, and is 
not to be construed as representing the position of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
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RESOLUTION 08-06-17 
 

DIGEST 
Limited Conservatorships: Immediate Appointment of Counsel 
Amends Probate Code section 1471 to allow for the appointment of counsel upon the filing of 
the petition for limited conservatorship. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:  
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 1471 to allow for the appointment of counsel upon 
the filing of the petition for limited conservatorship.  This resolution should be approved in 
principle because it would save the court time by not wasting the initial hearing on the 
mandatory appointment of counsel. 
 
In a limited conservatorship, the appointment of counsel for the proposed conservatee is 
mandatory.  A majority of persons petitioning for a limited conservatorship are family members 
who are not represented by counsel themselves.  At the time of filing the petition for the 
appointment of a limited conservator, most petitioners do not know that the appointment of 
counsel is mandatory and are unaware of the mandatory appointment until the initial hearing on 
the petition.  Even though a petitioner can request that counsel be appointed for the proposed 
conservatee when they file the initial petition, such a request is never made.  By requiring the 
courts to appoint counsel at the time the petition for a limited conservatorship is filed, it will save 
the court time as well as family member’s time and dispense with the unnecessary initial hearing 
where counsel is usually appointed.   
 
Even if the courts were required to appoint counsel at the time of the filing of the petition, this 
would not interfere with the proposed conservatee’s right to obtain counsel.  If the proposed 
conservatee obtained their own counsel, they could inform the court at the hearing on the petition 
for the appointment of a limited conservator. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section1471 to read as follows: 
 
§ 1471  1 
 (a) If a conservatee, proposed conservatee, or person alleged to lack legal capacity is 2 
unable to retain legal counsel and requests the appointment of counsel to assist in the particular 3 
matter, whether or not that person lacks or appears to lack legal capacity, the court shall, at or 4 
before the time of the hearing, appoint the public defender or private counsel to represent the 5 
interest of that person in the following proceedings under this division: 6 
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1.  A proceeding to establish or transfer a conservatorship or to appoint a proposed 7 
conservator. 8 
2.  A proceeding to terminate the conservatorship. 9 
3.  A proceeding to remove the conservator. 10 
4.  A proceeding for a court order affecting the legal capacity of the conservatee. 11 
5.  A proceeding to obtain an order authorizing removal of a temporary conservatee from 12 
the temporary conservatee's place of residence. 13 

 (b) If a conservatee or proposed conservatee does not plan to retain legal counsel and has 14 
not requested the court to appoint legal counsel, whether or not that person lacks or appears to 15 
lack legal capacity, the court shall, at or before the time of the hearing, appoint the public 16 
defender or private counsel to represent the interests of that person in any proceeding listed in 17 
subdivision (a) if, based on information contained in the court investigator's report or obtained 18 
from any other source, the court determines that the appointment would be helpful to the 19 
resolution of the matter or is necessary to protect the interests of the conservatee or proposed 20 
conservatee. 21 
 (c) In any proceeding to establish a limited conservatorship, at the time the petition is 22 
filed if the proposed limited conservatee has not retained legal counsel and does not plan to 23 
retain legal counsel, the court shall immediately appoint the public defender or private counsel to 24 
represent the proposed limited conservatee. The proposed limited conservatee shall pay the cost 25 
for that legal service if he or she is able. This subdivision applies irrespective of any medical or 26 
psychological inability to attend the hearing on the part of the proposed limited conservatee as 27 
allowed in Section 1825. 28 
 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: Contra Costa County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Limited Conservatorships are proceedings for developmentally disabled adults. 
The law currently provides for the “immediate” appointment of counsel for the proposed 
conservatee if counsel has not been retained.  It is mandatory that counsel either be retained by 
the proposed conservatee or the court appoint counsel. The majority of proposed limited 
conservatees do not have the ability to retain independent counsel.  If counsel is not retained by 
the proposed conservatee then the first hearing serves solely for the appointment of counsel 
which is a waste of the court’s and the family’s time.  The families with children with 
developmental disabilities always appear to be willing to jump through any necessary hoop to 
ensure that their child is protected, but it does not make sense to increase the amount of time 
necessary in an already overly time consuming process.  The courts always exercise the utmost 
care to ensure that the rights of proposed limited conservatees are honored, and are equally 
encumbered with this process--court time is completely wasted solely for a mandatory 
appointment of counsel. 
  
The Solution: At the time the petition is filed the court immediately appoints counsel for the 
proposed conservatee.  If the court were to appoint counsel for the proposed conservatee at the 
time of the filing of the petition these matters would potentially be completed sooner saving the 
court time and also saving the family multiple trips to the court.   

https://www.judicata.com/statute/ca/probcode/1825�
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IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
    
CURRENT OR PRIOR RELATED LEGISLATION 
None known.   
 
AUTHOR AND/OR PERMANENT CONTACT: Oliver A. Greenwood, 736 Ferry Street, 
Martinez, CA 94553, voice 925-228-2550, fax 925-370-8550, email 
ogreenwood@braygreenwood.com 
 
RESPONSIBLE FLOOR DELEGATE: Oliver A. Greenwood 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

TEXCOM - DISAPPROVE 
 
Many counties currently appoint counsel for proposed limited conservatees at filing.  However, 
for those that do not, TEXCOM believes this resolution may obstruct an individual, for whom no 
determination of incapacity has been made, from retaining his or her own counsel.  The delay 
from a continuance when counsel has to be appointed for an individual who has not retained one 
should be balanced against a proposal that could prevent or interfere with the limited 
conservatee's right to select counsel of his or her own choosing. 
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by the State Bar’s Board of Trustees, and is 
not to be construed as representing the position of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
 
 
 

mailto:ogreenwood@braygreenwood.com�
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RESOLUTION 08-07-2017 
 
DIGEST 
Guardianships: Notice of Parent’s Rights 
Amends Probate Code section 1510.1 to require an information notice of parents’ rights  be 
attached to the order appointing the guardian. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 1510.1 to require an information notice of parents’ 
rights be attached to the order appointing the guardian.  This resolution should be disapproved 
because it is unnecessary to provide notice to parents that their rights as a parent may be 
terminated in this type of guardianship. 
 
Probate Code section 1510.1 authorizes the court to appoint a guardian of the person for a ward 
who is 18 years old, but has not yet reached the age of 21, as well as extend the guardianship of 
the person beyond a ward’s 18th birthday, in connection with the youth’s proposed or pending 
application for Special Immigrant Juvenile Status under federal law.  Since an 18 year old is 
considered a legal adult under state law, and not subject to parental control, it is unnecessary to 
require that an information notice of parents’ rights be given in these types of guardianship 
proceedings. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 1510.1 to read as follows: 
 
§ 1510.1  1 
 (a)(1) With the consent of the proposed ward, the court may appoint a guardian of the 2 
person for an unmarried individual who is 18 years of age or older, but who has not yet attained 3 
21 years of age, in connection with a petition to make the necessary findings regarding special 4 
immigrant juvenile status pursuant to subdivision (b) of Section 155 of the Code of Civil 5 
Procedure. 6 
 (2) A petition for guardianship of the person of a proposed ward who is 18 years of age or 7 
older, but who has not yet attained 21 years of age, may be filed by a relative or any other person 8 
on behalf of the proposed ward, or the proposed ward. 9 
 (b)(1) At the request of, or with the consent of, the ward, the court may extend an existing 10 
guardianship of the person for a ward past 18 years of age, for purposes of allowing the ward to 11 
complete the application process with the United States Citizenship and Immigration Services for 12 
classification as a special immigrant juvenile pursuant to Section 1101(a)(27)(J) of Title 8 of the 13 
United States Code. 14 
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 (2) A relative or any other person on behalf of a ward, or the ward, may file a petition to 15 
extend the guardianship of the person for a period of time not to extend beyond the ward 16 
reaching 21 years of age. 17 
 (c) This section does not authorize the guardian to abrogate any of the rights that a person 18 
who has attained 18 years of age may have as an adult under state law, including, but not limited 19 
to, decisions regarding the ward’s medical treatment, education, or residence, without the ward’s 20 
express consent. 21 
 (d) For purposes of this division, the terms “child,” “minor,” and “ward” include an 22 
unmarried individual who is younger than 21 years of age and who, pursuant to this section, 23 
consents to the appointment of a guardian or extension of a guardianship after he or she attains 24 
18 years of age. 25 
 (e) The Judicial Council shall, by July 1, 2016, adopt any rules and forms needed to 26 
implement this section. 27 
 (f) An information notice of the rights of parents of the minor shall be attached to the 28 
order.  The guardian shall mail the order and the attached information notice to the minor’s 29 
parents and minor’s relatives, as set forth in subdivision (c) of Section 1510, within 30 days of 30 
the issuance of the order. 31 
 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: Contra Costa County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: The rights of the parents after the granting of a probate guardianship are not 
clearly defined. The majority of parents with children subject to a guardianship are unaware that 
their child may be adopted by the guardians in a probate guardianship.  Most parents believe that 
guardianships are temporary custodial orders and they are faced with a surprise when the 
guardians chose to petition to adopt the minor. 
 
The Solution: Providing the parents with an information after the order granting a guardianship 
would inform the parents of the rights they still maintain.  This would also serve to inform the 
parents that their parental rights could be terminated if the guardianship remains in place and the 
guardians chose to adopt the minor.     
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
   
CURRENT OR PRIOR RELATED LEGISLATION 
None known.   
 
AUTHOR AND/OR PERMANENT CONTACT: Oliver A. Greenwood, 736 Ferry Street, 
Martinez, CA 94553, voice 925-228-2550, fax 925-370-8550, email 
ogreenwood@braygreenwood.com 
 
RESPONSIBLE FLOOR DELEGATE: Oliver A. Greenwood 

mailto:ogreenwood@braygreenwood.com�
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COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

TEXCOM - DISAPPROVE 
 
The stated purpose in the commentary is to give the family members notice of parental rights 
affected by a guardianship.  If this is the purpose, the notice should be drafted as a part of the 
regular guardianship notices and not just to this specialized guardianship provision.  However, 
the resolution limits this application to Probate Code section 1510.1, a specialized guardianship 
for adults between 18-21 for specified immigration purposes.  The need for this language is not 
clear, as the wards it would apply to are, pursuant to Section 1510, subdivision (c), legal adults 
for all other purposes entitled to privacy in their own affairs.  The proposal nonetheless refers to 
these adult wards as “minors” and treats them as such.  
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by the State Bar’s Board of Trustees, and is 
not to be construed as representing the position of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
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RESOLUTION 08-08-2017 

DIGEST  
Conservatorships: Mental Health Examinations 
Amends Code of Civil Procedure section 2032.020 to prohibit the mental or physical 
examination of a proposed conservatee who objects to the examination. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Code of Civil Procedure section 2032.020 to prohibit the mental or 
physical examination of a proposed conservatee who objects to the examination. This resolution 
should be disapproved because it does not allow a court discretion to order a mental examination, 
even if other facts strongly suggest that the proposed conservatee is vulnerable to elder abuse by 
a household member, or in other compelling situations.     
 
Code of Civil Procedure section 2032.020 provides for physical and mental examinations of 
parties as part of the discovery process, where the physical and mental state of the party is at 
issue. These provisions apply also to probate proceedings. (Prob. Code, § 1000.)  Except for 
physical examinations of personal injury plaintiffs, all such examinations require a motion for a 
court order. Physical or mental status is always at issue in conservatorship proceedings. 
However, such proceedings are quasi-criminal in nature, in that the outcome may result in loss of 
liberty for the proposed conservatee. This is why conservatorship proceedings are the only 
proceedings under the Probate Code for which a jury is provided. (Conservatorship of Coffey 
(1986) 186 Cal.App.3d 1431, 1441; Prob. Code, §§ 1827.)  In a criminal proceeding the Fifth 
Amendment protects the right to avoid self-incrimination. (Cal. Const., art. I, § 15; Evid. Code, 
§§ 930, 940.)   
Conservatorships are frequently sought for the precise reason that an elderly person is being 
taken advantage of by a member of their own household. A mental examination might well 
reveal this abuse. The likely abuser or influencer could and probably would prevail on the 
proposed conservatee to refuse the examination, thus making detection of elder abuse more 
difficult. The resolution also makes no showing that proposed conservatees are being forced to 
undergo such examinations against their will. Practitioners disclose that this is not happening, 
and that petitions are usually granted based on independent evidence of incapacity. Finally, even 
if not requiring these examinations were the better general rule, this resolution does not allow for 
any discretion by the trial judge to order an examination where the facts clearly warrant it. Its 
enactment would be a boon to elder abusers.  
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations that recommends that 
legislation be sponsored to amend Code of Civil Procedure section 2032.020 to read as follows: 
 
§ 2032.020 1 
 (a) Any party may obtain discovery, subject to the restrictions set forth in Chapter 5 2 
(commencing with Section 2019.010), by means of a physical or mental examination of (1) a 3 
party to the action, (2) an agent of any party, or (3) a natural person in the custody or under the 4 
legal control of a party, in any action in which the mental or physical condition (including the 5 
blood group) of that party or other person is in controversy in the action. 6 
 (b) A physical examination conducted under this chapter shall be performed only by a 7 
licensed physician or other appropriate licensed health care practitioner. 8 
 (c) A mental examination conducted under this chapter shall be performed only by a 9 
licensed physician, or by a licensed clinical psychologist who holds a doctoral degree in 10 
psychology and has had at least five years of postgraduate experience in the diagnosis of 11 
emotional and mental disorders. 12 
 (d)  A mental or physical examination conducted under this chapter shall not be 13 
performed on a proposed conservatee in a Probate conservatorship who objects to submitting to a 14 
mental or physical examination. 15 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Bernardino County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Existing law provides that a petitioner seeking appointment as Probate 
Conservator of the Person that includes the power to make medical decisions on behalf of a 
proposed conservatee, or dementia powers under Probate Code 2356.5, or to determine whether a 
proposed conservatee is able to attend a court hearing, must submit a capacity declaration by a  
licensed physician, psychologist or an accredited religions practitioner.  If the proposed 
conservatee objects to the examination, the petitioner can seek an order of the court compelling 
the proposed conservatee to submit to an examination, that could be against their interests. 
Further, if the proposed conservatee refuses to submit to the examination, he/she can face 
sanctions including monetary sanctions.   Since Courts are understandably reluctant to issue 
sanctions against a proposed conservatee who objects to submission to an examination that may 
have a profound impact on his/her liberty, an order compelling the examination is meaningless 
and generally without effect. 
 
The Solution:  The proposed resolution eliminates the ability of a petitioner for appointment as a 
probate conservator to compel the proposed conservatee over his/her objection to submit to a 
medical or physical examination to produce a capacity declaration.   Nothing in this resolution 
would prevent the proposed conservator from seeking medical records or testimony from any 
treating physicians regarding the health or capacity of the proposed conservatee.  However, no 
proposed conservatee would be compelled to submit to an examination that is violation of one’s 
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right against self-incrimination and may result in his/her and loss of liberty and including the 
administration of psychotropic drugs or placement in a secure perimeter facility. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.   
 
AUTHOR AND/OR PERMANENT CONTACT:  Jack Osborn, Brown White & Osborn LLP, 
300 E. State Street, Suite 300, Redlands, CA 92373; (909) 798-6179; 
josborn@brownwhitelaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Jack Osborn 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

TEXCOM - DISAPPROVE 
 
TEXCOM is concerned that this resolution would in effect eliminate the ability of the probate 
court to order a proposed conservatee to submit to such an examination.  While TEXCOM does 
not question the personal experience of proponent, we find little evidence that this is a prevalent 
problem, and ample support in case law and practice guides regarding the enforcement of an 
order to compel a status exam.  Absent the ability of the probate court to compel the reluctant 
proposed conservatee to submit to a mental examination, it may be difficult if not impossible to 
have a psychiatrist or physician do the examination required to complete a capacity declaration.  
In the absence of a capacity declaration, the court will be unable to rule upon the conservatee's 
ability or inability to attend the hearing (Probate Code § 1825(b) or ability to give informed 
consent to medical treatment medical treatment (Probate Code § 1890(c), and whether the 
conservator should be granted dementia powers (Probate Code §2356.5(f)(3)). 
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by the State Bar’s Board of Trustees, and is 
not to be construed as representing the position of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
 

mailto:josborn@brownwhitelaw.com�
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RESOLUTION 08-09-2017 
 
DIGEST 
Guardian ad Litem: Discretionary Appointment by Court 
Amends Probate Code section 1003 to allow the court discretion in appointing a guardian ad 
litem without a finding that the person is incapacitated. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 1003 to allow the court discretion in appointing a 
guardian ad litem without having to find the person incapacitated.  The resolution should be 
disapproved because it would result in a deprivation of substantive due process rights of an 
"alleged" incapacitated person to act on their own behalf.   
 
In determining whether a guardian ad litem should be appointed based on incapacity, the courts 
often rely on the standards set forth in Probate Code section 1801 subdivision (b) which governs 
the appointment of a Probate Conservator whereby a showing is required that someone is 
"substantially unable to manage his or her own financial resources or resist fraud or undue 
influence."  Other courts may rely on Code of Civil Procedure section 372 which provides for the 
appointment of a guardian ad litem for someone "lacking legal capacity to make decisions."   An 
adult's constitutional right to maintain his/her own autonomy, and to make his/her own decisions 
should preclude intervention by the court if the adult is not incapacitated.  
   
If a client is completely incapacitated, an appointment of a guardian ad litem is obvious, and the 
level of inquiry by the court may be perfunctory.  However, most cases regarding incapacity are 
less clear, as is the need for appointment of a guardian ad litem.  An individual may be able to 
make some decisions but not others.  The individual may indeed have difficulty communicating 
and cooperating with an attorney working on his/her behalf, but may not need a guardian ad 
litem. In In re Sara D. v. Taylor D. (2001) 87 Cal.App.4th 661, the court rejected the notion that 
there was a bright line requirement that the court rely on either Probate Code section 1801 or 
Code of Civil Procedure section 372 to establish incapacity.  However, the court held that at a 
minimum there must be an inquiry sufficient to satisfy that the individual is, or is not, competent, 
and whether the individual understands the nature of the proceedings and can assist the attorney 
in protecting his/her rights. 
 
Once a guardian ad litem is appointed, the wishes of the individual allegedly protected are 
secondary.  The guardian ad litem is charged with whatever authority the court bestows which 
could include managing litigation, deciding where the protected individual lives, how money is 
spent, what health choices are made, and whether the protected person remains married, all 
without the input of the protected person.  Before the Court can appoint a guardian ad litem and 
take significant rights away, there must be a showing that the individual is incapacitated.    



 

08-09-2017 Page 2 of 3 
 

TEXT OF RESOLUTION  
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 1003 to read as follows: 
 
§ 1003 1 
 (a) The court may, on its own motion or on request of a personal representative, guardian, 2 
conservator, trustee, or other interested person, appoint a guardian ad litem at any stage of a 3 
proceeding under this code to represent the interest of any of the following persons, if the court 4 
determines that representation of the interest otherwise would be inadequate: 5 
 (1)  A minor. 6 
 (2)  An incapacitated person. 7 
 (3)  An unborn person. 8 
 (4)  An unascertained person. 9 
 (5)  A person whose identity or address is unknown. 10 
 (6)  A designated class of persons who are not ascertained or are not in being. 11 
 (7)  A person for whom in the discretion of the court such appointment would be helpful 12 
to the resolution of the matter or is necessary to protect the person’s interests. 13 
 (b) If not precluded by a conflict of interest, a guardian ad litem, including compensation 14 
and attorney’s fees, shall be determined by the court and paid as the court orders, either out of 15 
the property of the estate involved or by the petitioner or from such other source as the court 16 
orders. 17 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Probate Attorneys of San Diego 
  
STATEMENT OF REASONS 
 
The Problem:  Existing law requires a court to adjudicate a person incapacitated prior to 
appointment of a guardian ad litem unless one of the enumerated exceptions applies.  Currently a 
court can appoint legal counsel to individuals where such individual is not otherwise represented 
by legal counsel and the appointment would be helpful to the resolution of the matter or 
necessary to protect the person’s interests.  Probate Code §1470.  Frequently, persons for whom 
a court appoints legal counsel are unable to meaningfully participate in the legal proceedings and 
are unable to direct or assist their court appointed counsel and therefore their interests may not be 
adequately protected. 
 
The Solution:  Will enable a court to use discretion in appointing a guardian ad litem for a person 
without first needing to adjudicate the person incompetent.   
 
IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified. 
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AUTHOR AND/OR PERMANENT CONTACT: Hilary J. Vrem, 1550 Hotel Circle North, 
Suite 300, San Diego, CA 92108-2911, voice 619-696-7066, fax 619-696-6907, e-mail 
hilary@bjjlaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Hilary J. Vrem 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

TEXCOM - DISAPPROVE 
 
While perhaps understandable, this resolution is inconsistent with the rights of those who are 
accused of lacking capacity.  It would be unfair to give courts the discretion to appoint a 
guardian ad litem for someone regardless of whether that person is incapacitated or not.  If an 
interested person wants to have a guardian ad litem appointed for someone, the interested person 
does not need to obtain a prior conservatorship and, instead, can request appointment of a 
guardian ad litem by ex parte application.  (Sarracino v. Superior Court (1974) 13 Cal.3d 1, 12-
13.) 
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by the State Bar’s Board of Trustees, and is 
not to be construed as representing the position of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
  

mailto:hilary@bjjlaw.com�
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RESOLUTION 08-10-2017 
 

DIGEST 
Conservatorships: Custody and Control of Financial Accounts After Death of Conservatee 
Amends Probate Code section 1860 to clarify that the conservator still has authority to control 
financial accounts after the death of the conservatee. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 1860 to clarify that the conservator still has 
authority to control financial accounts of the conservatorship estate after the death of the 
conservatee.  This resolution should be approved in principle because the resolution adds 
additional clarity regarding the authority a conservator has after the death of the conservatee.   
 
The resolution would add a reference in Probate Code section 1860 to other existing Probate 
Code sections, namely sections 2467 and 2631, which gives the conservator the authority and 
duty of custody and control of the conservatorship estate after the death of the conservatee.  This 
resolution would assist in dispelling any confusion by a financial institution regarding the 
authority of a conservator after the death of the conservatee pending final discharge of the 
conservator by a Probate Court.     
 
The author asserts that the resolution is needed because banks have frozen accounts of the 
conservatorship estate upon hearing that the conservatee has died, based on a reading of Probate 
Code section 1860, subdivision (a), which suggests that the conservatorship estate is terminated 
by the death of the conservatee.  The result is that the conservator is prevented from paying the 
debts of the conservatee including funeral expenses.   
 
This resolution is related to Resolution 08-11-2017. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 1860 to read as follows: 
 
§ 1860 1 
 (a) A conservatorship continues until terminated by the death of the conservatee or by 2 
order of the court, subject to Sections 2467 and 2631, and except as otherwise provided by 3 
statute.  4 
 (b) If a conservatorship is established for the person of a married minor, the 5 
conservatorship does not terminate if the marriage is dissolved or is adjudged a nullity. 6 
 (c) This section does not apply to limited conservatorships. 7 
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(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Financial institutions have interpreted the language in Probate Code section 1860, 
subdivision (a), to mean that because the conservatorship has terminated, the conservator no 
longer has authority to access the accounts of the conservatee. The financial institutions have 
frozen accounts, and will not allow access to pay debts of the conservatee, including funeral and 
burial expenses. 
 
The Solution: The provision should be amended by adding language clarifying that the 
conservator’s authority to access accounts does not terminate at the conservatee’s death by 
adding an indication that the conservator of the estate continues to have authority. Two primary 
codes of reference are Probate Code section 2467, regarding the custody and control of the estate 
by the conservator until delivery to the personal representative, and Probate Code section 2631, 
regarding conservator’s power to contract and to pay reasonable expenses after the death of the 
conservatee. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHORS AND/OR PERMANENT CONTACTS: Susan C. Hill, Hill Law Offices, PC, 935 
University Ave, Sacramento, CA 95825, Telephone: 916-568-0212; Fax: 916-568-0213,  
Email: SusanHill@HLO-PC.com 
 
RESPONSIBLE FLOOR DELEGATE: Susan C. Hill 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

TEXCOM - SUPPORT 
 
TEXCOM agrees with Proponents that a literal reading of Probate Code section 1860 has led 
financial institutions to often freeze accounts of conservatees until a personal representative has 
been appointed.  This can leave the conservator with no way to pay the debts of the conservatee, 
including funeral and burial expenses.  This Resolution should clarify the continuing authority 
and obligation of the Conservator of the Estate under other provisions of the Probate Code to pay 
last expenses, maintain custody and control, and to preserve the assets prior to delivery to the 
personal representative, or as ordered by the Court.  
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TEXCOM offers the technical comment that a clearer and more express statement in the 
affirmative that a Conservatorship of the estate does not terminate upon death, but continues 
pursuant to the cited sections, should be considered. 
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by the State Bar’s Board of Trustees, and is 
not to be construed as representing the position of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
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RESOLUTION 08-11-2017 
 

DIGEST 
Probate Custody and Control of Financial Accounts After Death of Ward 
Amends Probate Code section 1600 to clarify that the guardian still has authority to control 
financial accounts of the guardianship estate after the death of the ward. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 1600 to clarify that the guardian still has authority 
to control financial accounts of the guardianship estate after the death of the ward.  This 
resolution should be approved in principle because the resolution adds additional clarity 
regarding the authority of a guardian after the death of the ward.   
 
This resolution would add a reference in Probate Code section 1600 to other existing Probate 
Code sections, namely sections 2467 and 2631, which gives the guardian the authority and duty 
of custody and control of the guardianship estate after the death of the ward.  This resolution 
would assist in dispelling any confusion by a financial institution regarding the authority of a 
guardian after the death of the ward pending final discharge of the guardian by a Probate Court.     
 
The author asserts that the resolution is needed because banks have frozen accounts of the 
guardianship estate upon hearing that the ward has died based on an interpretation of Probate 
Code section 1600, subdivision (b), which suggests that the guardianship estate is terminated by 
the death of the ward.  The result is that the guardian may be prevented from paying the debts of 
the ward including funeral expenses.  This resolution would clarify this code section to explicitly 
allow the guardian to pay the expenses. 
 
This resolution is related to Resolution 08-10-2017. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 1600 to read as follows: 
 
§ 1600 1 
 (a) A guardianship of the person or estate or both terminates when the ward attains 2 
majority unless, pursuant to Section 1510.1, the ward requests the extension of, or consents to 3 
the extension of, the guardianship of the person until the ward attains 21 years of age. 4 
 (b) A guardianship of the person terminates upon the death of the ward, the adoption of 5 
the ward, or upon the emancipation of the ward under Section 7002 of the Family Code. 6 
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 (c) A guardianship of the estate terminates upon the death of the ward, subject to Sections 7 
2467 and 2631, and except as otherwise provided by statute. 8 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Similar to the language in Probate Code section 1860, subdivision (a), regarding 
conservatorships of the estate, financial institutions could interpret the language in Probate Code 
section 1600 to mean that because the guardianship has terminated by the death of the ward, the 
guardian no longer has authority to access the accounts of the ward. The financial institutions 
may freeze accounts at the death of the ward, as they have upon the deaths of conservatees, and 
not allow access to pay debts of the ward, including funeral and burial expenses. 
 
The Solution: The provision should be amended by adding language clarifying that the 
guardian’s authority to access accounts does not terminate at the ward’s death by adding an 
indication that the guardian of the estate continues to have authority. Two primary codes of 
reference are Probate Code section 2467, regarding the custody and control of the estate by the 
guardian until delivery to the personal representative, and Probate Code section 2631, regarding 
guardian’s power to contract and to pay reasonable expenses after the death of the ward. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHORS AND/OR PERMANENT CONTACTS: Susan C. Hill, Hill Law Offices, PC, 935 
University Ave, Sacramento, CA 95825, Telephone: 916-568-0212; Fax: 916-568-0213, Email: 
SusanHill@HLO-PC.com 
 
RESPONSIBLE FLOOR DELEGATE: Susan C. Hill 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

TEXCOM - SUPPORT 
 
TEXCOM agrees with Proponents that a literal reading of Probate Code section 1600 has led 
financial institutions to often freeze guardianship accounts until a personal representative has 
been appointed.  This can leave the guardian with no way to pay the debts of the ward, including 
funeral and burial expenses.  This Resolution should clarify the continuing authority and 
obligation of the Conservator of the Estate under other provisions of the Probate Code to pay last 
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expenses, maintain custody and control, and to preserve the assets prior to delivery to the 
personal representative, or as ordered by the Court. 
 
TEXCOM offers the technical comment that a clearer and more express statement in the 
affirmative that a Guardianship of the estate does not terminate upon death, but continues 
pursuant to the cited sections, should be considered 
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by the State Bar’s Board of Trustees, and is 
not to be construed as representing the position of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
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RESOLUTION 08-12-2017 
 
DIGEST 
Executors: Expansion of Authority 
Amends Probate Code section 8400 to expand authority of the named executor to include control 
over digital assets of the decedent. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 8400 to expand authority of the named executor to 
include control over digital assets of the decedent. This resolution should be disapproved because 
it creates numerous ambiguities and practical problems.  
 
Probate Code sections 13100 et seq. authorize the person entitled to distribution of a decedent’s 
estate to obtain the assets through the declaration procedure when the total estate is less than 
$150,000. Otherwise, the personal representative (what many people think of as the “executor”) 
must be appointed by the probate court to administer the estate. In that instance, the personal 
representative nominated in the will generally has no authority to act until expressly given that 
authority by the court. For that reason, the terminology “named in the decedent’s will” is 
incorrect. An executor may only be nominated in the will, not actually appointed to act. This 
resolution seeks to fundamentally change the current statutory structure for two reasons, both of 
which are misguided. 

First, the resolution would authorize a person merely nominated in a decedent’s will to take 
control over a decedent’s digital assets. A far less drastic solution already exists under existing 
law. Currently, it is possible to request that the court issue letters of special administration 
(which can be done on an ex parte basis) to permit the administration of a certain limited class of 
assets, such as digital assets. Therefore, this change in the law is not necessary. Further, the 
appropriate place for the issue to be addressed would be in Probate Code sections 13100 et seq., 
rather than in section 8400, because the former squarely addresses the passing of property in 
small estates, whereas the latter addresses the manner in which courts are required to choose 
amongst potential personal representatives—which, again, many people think of as the executor. 

Secondly, the resolution would authorize a person merely nominated in a decedent’s will to take 
control over a decedent’s personal property. Yet a fundamental premise of the Probate Code is 
that the person nominated has no authority to act until appointed by the court. It is not entirely 
clear what problem exists under the current statutory scheme. Probate Code sections 13100 et 
seq. already authorize the transfer of personal property to the beneficiaries ultimately entitled to 
receive it. To interject a person merely nominated in a will serves no useful purpose, and may 
cause more problems. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 8400 to read as follows: 
 
§ 8400 1 
 (a) A person has no power to administer the estate until the person is appointed personal 2 
representative and the appointment becomes effective.  Appointment of a personal 3 
representative becomes effective when the person appointed is issued letters. 4 
 (b) Subdivision (a) applies whether or not the person is named executor in the decedent's 5 
will, except that a person named executor in the decedent's will shall be considered a fiduciary 6 
with authority over the property of a decedent under subdivision (c) of section 880 relating to 7 
digital assets and may, before the appointment is made or becomes effective pay funeral 8 
expenses and take necessary measures for the maintenance and preservation of the estate. 9 
 (c) The order appointing a personal representative shall state in capital letters on the first 10 
page of the order, in at least 12-point type, the following:  “WARNING:  THIS APPOINTMENT 11 
IS NOT EFFECTIVE UNTIL LETTERS HAVE ISSUED.”  12 
 (d) If appointment has not been made and is not reasonably expected to be required, the 13 
person named executor in the decedent's will may take possession of the decedent’s tangible 14 
personal property and distribute it to the recipient entitled to it under the will once the person 15 
could transfer the property to the recipient if presented with a declaration under section 13101. 16 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Subdivision (c) of Probate Code section 880 (which is part of the Revised 
Uniform Fiduciary Access to Digital Assets Act, Probate Code sections 870 et. seq., which took 
effect January 1, 2017) states in relevant part that a “fiduciary with authority over the property of 
a decedent … has the right of access to any digital asset in which the decedent … had a right or 
interest and that is not held by a custodian or subject to a terms-of-service agreement.” 
(Emphasis added.)  Probate Code section 871 generally defines a digital asset as an “electronic 
record in which an individual has a right or interest.” This could include, for example, personal 
financial information in digital form on a computer’s hard drive or a portable storage device like 
a “thumb drive.”  Under Probate Code section 8400, even a person named the executor in a 
decedent’s will has “no power to administer the estate until the person is appointed personal 
representative,” which occurs only upon the issuance of letters.   
 
1. Access to Digital Assets 
Because under Probate Code section 8400, a person named the executor in a decedent’s will has 
no power to administer the estate until issued letters, even a named executor has no authority 
over the property of a decedent and may not, for example, access the decedent’s computer or 
storage devices for the purpose of determining the decedent’s assets or estate plan.   
2. Transfer of Tangible Personal Property 
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Many decedents have estate under the probate threshold because, for example, their most 
significant assets pass under a trust document or in some other manner not subject to probate.  
Tangible personal property and other stray assets not subject to probate are often transferred 
informally or pursuant to a declaration under Probate Code section 13101 (a declaration relating 
to small estate transfers).  Even a named executor has no authority under Probate Code section 
8400 to transfer such tangible personal property, although though such transfers are common. 
 
The Solution:  1. Amend Probate Code section 8400 to provide that a person named executor in a 
will shall be considered a fiduciary with authority over the property of a decedent under 
subdivision (c) of section 880 relating to digital assets. 
 
2. Amend Probate Code section 8400 to provide that a person named executor in a will has the 
authority to transfer a decedent’s tangible personal property under the terms of the decedent’s 
will if that person could transfer the property pursuant to a Probate Code section 13101 
declaration. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Sil Reggiardo, Downey Brand LLP, 621 
Capitol Mall, Suite 1800, Sacramento, CA 95814-4731, (916) 520-5374, 
sreggiardo@downeybrand.com.  
 
RESPONSIBLE FLOOR DELEGATE:  Sil Reggiardo 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

TEXCOM - DISAPPROVE 
 
Section 8400(b) allows a named executor, prior to appointment, authority to pay funeral 
expenses and take necessary measures to preserve estate property.  Expanding that authority to 
include control over digital assets is beyond the scope of the statute.  Probate Code section 880 
limits such possession to fiduciaries with appropriate fiduciary duties and accountability.  An 
Order for Probate not only appoints a fiduciary with court supervision but also determines the 
validity of the will they are acting under.  The Proponent also references the need for access to 
digital assets to identify a decedent’s estate planning documents.  This, however, lacks any of the 
procedures and safeguards for access to a safe deposit box in Probate Code section 331.  As to 
the language regarding delivery of tangible personal property, the named executor has existing 
authority to secure tangible personal property under section 8400(b) prior to appointment.  As a 
custodian of that property, the executor could deliver it to the declarant of a section 13100 
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affidavit.  Section 13101 would have sufficient safeguards, including the allowance of a 40-day 
period to file a Petition for Probate. 
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by the State Bar’s Board of Trustees, and is 
not to be construed as representing the position of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
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RESOLUTION 08-13-2017 
 
DIGEST  
Probate: Digital Assets 
Amends Probate Code section 871 to include trusts within the definition of a “person” to whom 
the Fiduciary Access to Assets Act applies. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Probate Code section 871 to include trusts within the definition of a 
“person” to whom the Fiduciary Access to Assets Act applies. This resolution should be 
disapproved because trust assets are owned by the trustee, who is always a “person” entitled to 
the protections of the Revised Uniform Fiduciary Access to Assets Act.   
 
The Revised Uniform Fiduciary Access to Assets Act is a new uniform law, effective in 
California only since 2016, the purpose of which is to address the problem of fiduciaries being 
unable to access the digital assets of decedents, such as online bank accounts, data and e-mail. 
Many of its provisions apply to “users” and “designated recipients,” who must always 
necessarily be “persons.”  The Act’s definition of “person” does not include trusts, which creates 
an inconsistency with Probate Code section 56’s more general definition of “person” as 
including a trust.  The proposed amendment would make the definitions of this Act consistent 
with the rest of the Probate Code, and thus supposedly diminish the possibility of a future court 
ruling that the provisions of the act do not apply to trust. 
 
But the resolution overlooks the fact that the legal owner of a trust’s assets is always the trustee. 
(See, Prob. Code, § 15200.)  The trustee is always either an individual or legal entity within the 
meaning of the Act’s definition of “person,” and thus someone who can avail him or herself of 
the Act’s provisions. The proposed amendment is thus unnecessary. Since the Act was very 
recently enacted, presumably after considerable thought, and since it is based on a uniform act 
with an identical definition of “person,” it is too soon to amend it considering the possibility of 
unintended consequences resulting from the change.   
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 871 to read as follows: 
 
§ 871 1 
 (a) “Account” means an arrangement under a terms-of-service agreement in which the 2 
custodian carries, maintains, processes, receives, or stores a digital asset of the user or provides 3 
goods or services to the user. 4 
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 (b) “Carries” means engages in the transmission of electronic communications. 5 
 (c) “Catalogue of electronic communications” means information that identifies each 6 
person with which a user has had an electronic communication, the time and date of the 7 
communication, and the electronic address of the person. 8 
 (d) “Content of an electronic communication” means information concerning the 9 
substance or meaning of the communication, which meets all of the following requirements: 10 
 (1) Has been sent or received by a user. 11 
 (2) Is in electronic storage by a custodian providing an electronic communication service 12 
to the public or is carried or maintained by a custodian providing a remote-computing service to 13 
the public. 14 
 (3) Is not readily accessible to the public. 15 
 (e) “Court” means the superior court presiding over the judicial proceedings which have 16 
been initiated under this code to administer the estate of the deceased user, or, if none, the 17 
superior court sitting in the exercise of jurisdiction under this code in the county of the user’s 18 
domicile, and the court, as defined in this section, shall have exclusive jurisdiction over 19 
proceedings brought under this part. 20 
 (f) “Custodian” means a person that carries, maintains, processes, receives, or stores a 21 
digital asset of a user. 22 
 (g) “Designated recipient” means a person chosen by a user using an online tool to 23 
administer digital assets of the user. 24 
 (h) “Digital asset” means an electronic record in which an individual has a right or 25 
interest. The term “digital asset” does not include an underlying asset or liability, unless the asset 26 
or liability is itself an electronic record. 27 
 (i) “Electronic” means relating to technology having electrical, digital, magnetic, 28 
wireless, optical, electromagnetic, or similar capabilities. 29 
 (j) “Electronic communication” has the same meaning as the definition in Section 30 
2510(12) of Title 18 of the United States Code. 31 
 (k) “Electronic communication service” means a custodian that provides to a user the 32 
ability to send or receive an electronic communication. 33 
 (l) “Fiduciary” means an original, additional, or successor personal representative or 34 
trustee. 35 
 (m) “Information” means data, text, images, videos, sounds, codes, computer programs, 36 
software, databases, or other items with like characteristics. 37 
 (n) “Online tool” means an electronic service provided by a custodian that allows the 38 
user, in an agreement distinct from the terms-of-service agreement between the custodian and 39 
user, to provide directions for disclosure or nondisclosure of digital assets to a third person. 40 
 (o) “Person” means an individual, estate, trust, business or nonprofit entity, public 41 
corporation, government or governmental subdivision, agency, or instrumentality, or other legal 42 
entity.  43 
 (p) “Personal representative” means an executor, administrator, special administrator, or 44 
person that performs substantially the same function under any other law. 45 
 (q) “Power of attorney” means a record that grants an agent authority to act in the place 46 
of the principal. 47 
 (r) “Record” means information that is inscribed on a tangible medium or that is stored in 48 
an electronic or other medium and is retrievable in a perceivable form. 49 
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 (s) “Remote-computing service” means a custodian that provides to a user computer 50 
processing services or the storage of digital assets by means of an electronic communications 51 
system, as defined in Section 2510(14) of Title 18 of the United States Code. 52 
 (t) “Terms-of-service agreement” means an agreement that controls the relationship 53 
between a user and a custodian. 54 
 (u) “Trustee” means a fiduciary with legal title to property under an agreement or 55 
declaration that creates a beneficial interest in another. The term includes a successor trustee. 56 
 (v) “User” means a person that has an account with a custodian. 57 
 (w) “Will” includes a codicil, a testamentary instrument that only appoints an executor, 58 
or an instrument that revokes or revises a testamentary instrument. 59 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Subdivision (o) of Probate Code section 871(which is part of the Revised Uniform 
Fiduciary Access to Digital Assets Act (the “Act”), Probate Code sections 870 et. seq., which 
took effect January 1, 2017), defines a “Person” for purposes of the Act as “an individual, estate, 
business or nonprofit entity, public corporation, government or governmental subdivision, 
agency, or instrumentality, or other legal entity.”  It includes no reference to a “trust” – a term 
found in Probate Code section 56, which defines a "Person" for most Probate Code purposes as 
“an individual, corporation, government or governmental subdivision or agency, business trust, 
estate, trust, partnership, limited liability company, association, or other entity.” 
 
Several statutes in the Act refer to a “user,” which Subdivision (v) of Probate Code section 871 
defines as “a person that has an account with a custodian.”  [Emphasis added]  Others refer to a 
“Designated recipient,” which Subdivision (g) of Probate Code section 871 defines as “a person 
chosen by a user using an online tool to administer digital assets of the user.” [Emphasis added]  
Both a “user” and a designated recipient” must be a “person,” but under the Act a “person” does 
not include a trust (even though for general Probate Code purposes Probate Code section 56 
defines a “person” to include a trust).  This omission could preclude people from fully taking 
advantage of the new digital asset disclosure law when they have transferred digital assets to a 
trust.   
 
The Solution:  Amend Subdivision (o) of Probate Code section 871 to provide that a “person” 
includes a trust (consistent with the general Probate Code section 56 definition of a “person”). 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
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AUTHOR AND/OR PERMANENT CONTACT: Sil Reggiardo, Downey Brand LLP, 621 
Capitol Mall, Suite 1800, Sacramento, CA 95814-4731, (916) 520-5374, 
sreggiardo@downeybrand.com.  
 
RESPONSIBLE FLOOR DELEGATE: Sil Reggiardo 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

TEXCOM - TECHNICAL COMMENTS ONLY 
 
While taking no position on this resolution, TEXCOM notes that a trust is a relationship and not 
an entity.  A trustee requesting access to digital information would necessarily need to prove the 
existence of the trust, the trustee’s authority and powers under the trust instrument, and the 
connection between the deceased settlor and the digital asset or account that is being sought.  
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by the State Bar’s Board of Trustees, and is 
not to be construed as representing the position of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
 
 



 

08-14-2017 Page 1 of 3 
 

RESOLUTION 08-14-2017 
 
DIGEST 
Probate: Petitions for Extraordinary Compensation 
Amends California Rules of Court, rule 7.702 to require identification of persons performing 
services when requesting compensation for extraordinary services. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends California Rules of Court, rule 7.702 to require identification of persons 
performing services when requesting compensation for extraordinary services. This resolution 
should be disapproved because the statute already requires this, making the proposed revision 
unnecessary. 
 
Attorneys’ fees in probate administrations are divided into two categories: statutory and 
extraordinary. Statutory fees are flat fees based upon the value of the estate for tasks generally 
associated with the administration of an estate (e.g., gathering assets of the estate, preparing 
accountings, etc.). (Prob. Code, §10810; see also, e.g., Estate of Hilton (1996) 44 Cal.App. 4th 
890, 894–895.) The term “statutory” refers to the fact that the amount of the fees is a percentage 
of the estate as provided by statute. Extraordinary fees may be awarded in the discretion of the 
court for services outside the scope of statutory fees (e.g., sales of real estate, most litigation, 
etc.). (Prob. Code, §10811.) An award of extraordinary fees requires a “statement of the hourly 
rate of each person who performed services, and the hours spent by each of them.” (Cal. Rules of 
Court, rule 7.702.)  
 
This resolution would amend Rule 7.702 to require the listing of each person who performs 
services when requesting extraordinary compensation. The current version of Rule 7.702 already 
requires the listing of the hourly rate of each person who performs services and the hours spent 
by each of them. As a result, that requirement is already implicit in the statute.  If, as the 
proponent suggests, courts are not consistently applying the law as it now exists, the solution is 
not to change the rule but rather to bring the issue to the attention of the noncompliant courts.  
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that the Judicial 
Council amend California Rules of Court, rule 7.702 to read as follows: 
 
Rule 7.702 1 
 A petition for extraordinary compensation must include, or be accompanied by, a 2 
statement of the facts upon which the petition is based.  The statement of facts must: 3 
 (1) Show the nature and difficulty of the tasks performed; 4 
 (2) Show the results achieved; 5 
 (3) Show the benefit of the services to the estate; 6 
 (4) Specify the amount requested for each category of service performed; 7 
 (5) State each person who performed the services, the hourly rate of each person who 8 
performed services, and the hours spent by each of them; 9 
 (6) Describe the services rendered in sufficient detail to demonstrate the productivity of 10 
the time spent; and  11 
 (7) State the estimated amount of statutory compensation to be paid by the estate, if the 12 
petition is not part of a final account or report. 13 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: In conservatorship proceedings, any person requesting compensation, including 
professional fiduciaries, must comply with Rule 7.702 in the request.  In some courts, notably 
Sacramento, some professional fiduciaries are showing all services as having been performed by 
the supervising fiduciary, usually the highest-billing professional fiduciary, in the firm of 
fiduciaries, or working on the matter, regardless of who actually performed the work.  The 
justification for this is that the supervising attorney has full responsibility for all of the persons 
working on the matter.  The result of this is that work done by a bookkeeper or person licensed 
as care manager, caregiver, or nursing associate, the reasonable hourly rate for whom is much 
lower than that for the supervising fiduciary, is charged at the highest rate.  The conservatee thus 
is paying much more for such services than is truly justifiable.  Proponent is also aware that there 
is inconsistency among counties in applying this rule, with some insisting on identification as 
proposed by this resolution, and some allowing billing for all services at the professional 
fiduciary’s rate. 
 
The Solution: This change will require that services performed by lower-level employees or 
agents of a professional fiduciary have established rates that can be observed by the court and 
other parties, and that their names and time are identified and the time billed at the appropriate 
rate, saving money for conservatees.  It will also bring consistency in application of the rule to 
all counties. 
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IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Borden D. Webb, Webb & Tapella Law 
Corporation. 7311 Greenhaven Drive, Suite 273, Sacramento, CA  95831, (916) 447-1675; 508-
1142, bwebb@probateattorneys.com 
 
RESPONSIBLE FLOOR DELEGATE: Borden D. Webb 
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RESOLUTION 08-15-2017 

DIGEST 
Trust Proceeding: Time Consistency in Notice of Proposed Action  
Amends Probate Code section 16502 to shorten time for someone to act on a Notice of Proposed 
Action from 45 days to 30 days, to provide consistent timing requirements in trust proceedings. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 16502 to shorten for someone to act on a Notice of 
Proposed Action  from 45 days to 30 days to provide consistent timing requirements in trust 
proceedings.  The resolution should be approved in principle because it will correct an 
inconsistency in the Probate Code regarding notice requirements during trust administration.   
 
Currently during trust administration, the requirement of 45 days’ notice of a proposed action 
exceeds the general notice requirement of 30 days for other actions of the trustee.  As the author 
of the resolution correctly points out, the period of notice required during trust administration is 
generally longer than during probate administration. This resolution would align the notice 
requirements of a proposed action in a trust proceeding with other provisions for notice during 
trust administration. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 16502 to read as follows: 
 
§ 16502  1 

The notice of proposed action shall state that it is given pursuant to this section and shall 2 
include all of the following: 3 

(a)  The name and mailing address of the trustee. 4 
(b) The name and telephone number of a person who may be contacted for additional 5 

information. 6 
(c)  A description of the action proposed to be taken and an explanation of the reasons for 7 

the action. 8 
(d)  The time within which objections to the proposed action can be made, which shall be 9 

at least 45 30 days from the mailing of the notice of proposed action. 10 
(e)  The date on or after which the proposed action may be taken or is effective. 11 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: San Diego County Bar Association 
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STATEMENT OF REASONS 
 
The Problem: Probate Code sections 16337 and 16500 et seq. permit a trustee to notify the 
beneficiaries of a trust of a proposed course of action or proposed non-action, and obtain their 
prior consent, either directly by a beneficiary’s written consent or implicitly as a result of a 
beneficiary’s failure to timely object.  This notice procedure is intended to (a) promote efficient 
administration of trusts, (b) to open communication between trustees and beneficiaries, and (c) to 
provide trustees with a mechanism for obtaining the consent (directly or by implication) of the 
beneficiaries without having to resort to an expensive and time consuming petition to a court for 
formal court approval.  
 
The statute was originally based on the “Notice of Proposed Action” procedure applicable in 
probate administration.  (Prob. Code, § 10500)   
 
The current Notice Procedure for trust administrations requires a notice period of 45 days, during 
which a beneficiary may object to the proposed course of action. (Prob. Code, § 16502).  Absent 
a formal objection during said period, the beneficiary is deemed to have consented to the 
proposed course of action.  All that is required to object is that a box be checked and the Notice 
returned to the trustee.  
 
The current notice period of 45 days limits the effectiveness of the statute and serves no 
legitimate purpose, and can unnecessarily delay actions such as close of escrow on sale of 
property.  The Probate Code permits a trustee to seek court approval of a proposed action, or 
nearly any other relief regarding a trust’s affairs sought under Section 17200 et. seq., at a noticed 
hearing with only a 30-day notice. (Prob. Code, § 17203).  There is no rationale for requiring a 
longer period when a non-court notice procedure is utilized.  In promoting efficiency of 
administration of trusts in California, consistent periods in which a beneficiary must respond or 
take action should be utilized.   
 
The Solution:  This resolution shortens the time to object to a notice of proposed action or be 
deemed to consent from 45 to 30 days.  This makes it consistent with the notice time for any 
proceeding under Probate Code section 17200.  It further allows prompt resolution without court 
involvement for time sensitive matters, such as sale of property, and relieves a burden on the 
court from matters unnecessarily brought by noticed hearing to avoid a longer 45-day period.   
 
While the probate Notice of Proposed Action (Prob. Code, § 10500) period of 15 days to take 
action or have consent deemed might appear attractive to some in the trust context as well, most 
probate proceedings are consistent in requiring 15 day notice as per Probate Code section 1220, 
as contrasted with the 30 day period for all Probate Code section 17200 petitions concerning the 
affairs of a trust.  The 15 day limit in Probate proceedings and 30 in trust proceedings are both 
consistent with notice provisions in their respective practice areas.   The current 45 day limit 
under Section 16502 creates an anomalous inconsistency resolved by this resolution. 
 
IMPACT STATEMENT 
The resolution affects any other law, statute or rule other than those expressly identified. 
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CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Philip P. Lindsley, San Diego Elder Law Center, 
Bonita, CA 91902, (619) 235-4357, plindsley@sandiegoelderlaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Philip P. Lindsley  
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

TEXCOM - SUPPORT 
 
The proposal would shorten the notice provisions from the current 45 days to 30 days.  Thirty 
(30) day notice would create consistency with other notice periods applicable in Trust 
proceedings, increase efficiency of Trust proceedings and encourage communication among 
interested parties.  The shorter period will make the procedure more useful, and thus promote 
better communication between Trustees and beneficiaries.  As the proceeding is optional, the 
more “user friendly” it can be made, the more the Trustees will elect to use the proceeding to 
notify beneficiaries of proposed actions; thus enhancing the communication among the interested 
parties. 
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by the State Bar’s Board of Trustees, and is 
not to be construed as representing the position of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
 

mailto:plindsley@sandiegoelderlaw.com�
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RESOLUTION 09-01-2017 
 
DIGEST 
Civil Rights: Homelessness 
Adds Civil Code sections 52.80, 52.81, 52.82, 52.83, 52.84, and 52.85 to provide protections and 
due process rights to the homeless when using public spaces, including a civil cause of action for 
damages. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 05-06-2016, which was disapproved. 
 
Reasons: 
This resolution adds Civil Code sections 52.80, 52.81, 52.82, 52.83, 52.84, and 52.85 to provide 
protections and due process rights to the homeless when using public spaces, including a civil 
cause of action for damages. This resolution should be disapproved because the exemptions and 
rights created are overly expansive, would undermine the ability of others to access clean and 
non-threatening public spaces, jeopardize the economic vitality of local businesses, and give rise 
to an enormous judicial burden on the courts and municipalities. 
 
While this resolution extensively fleshed out the rights and limitations suggested in last year's 
Resolution 05-06-2016, it has not addressed the concerns raised by that proposal. Under this 
resolution, a person need only erect a tent or cardboard box on a sidewalk or light rail platform 
and, unless it can be shown the locations was "unsuitable," he becomes entitled to broad rights 
and immunities. He or she would not be subject to criminal, civil or administrative penalties for 
sleeping, eating, or “resting” on public property. The municipality would not be permitted to 
remove people or their belongings unless it provided “adequate” housing (including room for 
every household member, handicap access, and no restrictions based on criminal history or 
substance abuse), and conducted an individual assessment of each person being removed. Prior 
to removal, the municipality would have to provide at least thirty days written notice, affixed to 
each tent or structure. If a homeless person was not present at the time of removal, the 
municipality would have to document that the person received actual notice. Even where 
removal is based on valid safety concerns, the municipality would have to make every attempt to 
clean up the hazard (without removal) and provide an alternative location for the homeless 
person to settle. 
 
Having provided these wide-ranging rights, the resolution goes even further to provide a civil 
cause of action for any violation, including restitution, actual damages, compensatory damages, 
exemplary damages, a statutory award of $1,000 per violation, reasonable attorneys’ fees, and 
costs. Currently, the homeless can (and do) bring civil rights suits under 42 U.S.C. §1983 for 
violations of their rights, and the Ninth Circuit has been receptive to those actions. (See, e.g. 
Lavan v. City of Los Angeles (9th Cir. 2012) 693 F.3d 1022, cert. denied June 24, 2013.) There is 
no justification for so greatly expanding the liability exposure of municipalities in this one area. 
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Attempts to provide the homeless with protection from discrimination by law enforcement and 
local governments have been ongoing for many years, with a few states and municipalities 
passing limited “Homeless Bills of Rights.” (See City Passes Innovative “Homeless Bill of 
Rights,” https://thinkprogress.org/city-passes-innovative-homeless-bill-of-rights-400dfa36773c.) 
There have been several legislative measures considered in California, none of which were as 
broad as this resolution, and none of which were successful. In 2016, the “Right to Rest Act” 
(Sen. Bill No. 608 (Liu) (2015-2016 Reg. Sess.)) died in the Senate, as did a more limited 
version (Sen. Bill No. 876 (Liu) (2015-2016 Reg. Sess.)). 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be  
sponsored to add Civil Code sections 52.80, 52.81, 52.82, 52.83, 52.84, and 52.85 to read as 
follows:  
 
§ 52.80 1 
 (a) There is created a Homeless Person's Bill of Rights to guarantee that the rights, 2 
privacy and property of homeless persons are adequately safeguarded and protected under the 3 
laws of this state. The rights afforded homeless persons to ensure that their person, privacy and 4 
property are safeguarded and protected, as set forth in subsection Sections 52.82 and 52.83 5 
below, are available only insofar as they are implemented in accordance with other parts of the 6 
general statutes, state rules and regulations, federal law, the state Constitution and the United 7 
States Constitution.  8 
 9 
§ 52.81  10 
 For purposes of this part, the following definitions shall apply: 11 
 (a) “Adequate and accessible housing” means, at a minimum, living space:  12 
 (1) Where a person has both the right to reside and keep belongings on an ongoing, long-13 
term basis at any time of day or night;  14 
 (2) That meets living standards commonly acceptable to society, and includes safety from 15 
other individuals, the elements, and exposure to disease or filth, room to move about, storage 16 
space for belongings, the ability to maintain current household composition, accommodation for 17 
physical or mental limitations, and access to hygiene facilities; and  18 
 (3) That is actually accessible to the individual who is or will be living in that space, 19 
including that the individual must not be barred as a result of criminal background, treatment 20 
status, ability to show identification, household composition, physical or mental limitations, 21 
substance use disorder, or otherwise.  22 
 (b) “Hazardous condition” means a condition that creates an imminent public health or  23 
safety harm. The public health or safety harm must be created by the presence of a particular 24 
condition and not a generalized harm common to all who are unsheltered.  25 
 (c) “Homeless person(s)” and “person(s) experiencing homelessness” mean those 26 
individuals or members of families who lack a fixed, regular, and adequate nighttime residence, 27 
including people defined as homeless using the criteria established in the Homeless Emergency 28 
Assistance and Rapid Transition to Housing (HEARTH) Act of 2009.  29 
 (d) “Impoundment” means any action by the municipality to remove or tow a vehicle 30 
used as a residence without the express approval of the vehicle’s owner. 31 
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 (e) “Municipality” means any local jurisdiction and any of its contractors, agents, 32 
employees or partners. 33 
 (f) “Outdoor living space” means any outdoor public space that homeless individual(s) 34 
use to live or sleep in, as evidenced by the presence of a sleeping bag, shelter, tarp, tent, bed, 35 
cardboard, metal sheeting, furniture, or other objects demonstrating an intent to live in the 36 
location for one or more days, whether or not continuously.  37 
 (g) “Personal property” means any item which an individual owns and which might have 38 
value or use to that individual, regardless of whether the item is left unattended for temporary 39 
periods of time or whether it has monetary value. This does not include weapons other than 40 
knives, contraband, items which pose an obvious health or safety risk, or are clearly 41 
contaminated in a way which a reasonable person would conclude the items should not be stored 42 
with other property. Personal property includes non-rigid materials used for shelter, such as tents 43 
and tarps, but does not include building materials, such as wood products, metal, or rigid plastic.  44 
 (h) “Public space” means any property that is owned by a government entity or any 45 
property upon which there is an easement for public use and that is held open to the public, 46 
including, but not limited to, plazas, courtyards, parking lots, sidewalks, public transportation 47 
facilities and services, public buildings, shopping centers, and parks.  48 
 (i) “Qualified outreach program” means a social service program with adequate 49 
oversight, training, and clinical supervision to conduct sufficient individualized outreach, and 50 
that the municipality contracts with or provides. Such programs shall have an established record 51 
of providing sustained, equitable, person-centered care, and staff providing services shall have 52 
training in the following areas: working with people with behavioral health issues including 53 
substance use disorder, mental disorders, or both; trauma-informed care, including people who 54 
have experienced or are experiencing gender- and gender-identity-based violence and violence 55 
based on sexuality; outreach, assessment, and engagement; harm reduction practices (including 56 
but not limited to safe needle exchange, use, and disposal, carrying and dispensing Narcan, 57 
informing individuals of rights (Good Samaritan Law) and treatment options (Buprenorphine and 58 
Methadone); cultural competence; confidentiality and grievance procedures; and may include 59 
peer coaches that include adequate oversight and clinical supervision.  60 
 (j) “Removal” means action to remove people, camps, structures, or personal property 61 
located at outdoor living spaces. 62 
 (k) “Rest” means the state of not moving, holding certain postures that include, but are 63 
not limited to, sitting, standing, leaning, kneeling, squatting, sleeping, or lying. 64 
 (l) “Sufficient individualized outreach” means individualized, person-centered outreach  65 
that responds to the unique needs of each person. Sufficient outreach involves:  66 
 (m) Making an individual assessment of each affected individual, which includes, but is 67 
not limited to, considerations of household composition; disability; mental illness or other mental 68 
or emotional capacity limitations; substance use or treatment status; geographic needs, such as 69 
proximity to personal support, healthcare, employment and other geographic considerations; and 70 
ongoing support needs;  71 
 (1) Identifying and offering adequate and accessible housing, if available, based on this 72 
individual assessment; and  73 
 (2) If an offer is accepted, providing assistance with both the administrative and logistical 74 
aspects of moving into the identified adequate and accessible housing.  75 
 (n) “Unsafe location” means a public space that poses imminent danger of harm to 76 
individuals residing in that location or to the general public. The danger of harm must be created 77 
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by the existence of the specific outdoor living space at that particular location and not 78 
generalized danger of harm common to all who are unsheltered. Unsafe locations include, but are 79 
not limited to, rights-of-way in industrial areas actively used for transporting people or goods 80 
and for providing ingress and egress to real property.  81 
 (o) “Unsuitable location” means a public space that has a specific public use that is 82 
substantially impeded as a result of an outdoor living space in that location. Improved areas of 83 
Municipality parks, including restored natural areas or natural areas actively undergoing 84 
restoration, and public sidewalks in front of houses and dwelling units are per se unsuitable. 85 
 86 
§ 52.82  87 
 (a) Each homeless person in this state has the right to: 88 
 (1) Free movement without restraint; 89 
 (2) Have equal opportunities for employment; 90 
 (3) Receive emergency medical care; 91 
 (4) Register to vote and to vote; 92 
 (5) Have personal information protected; 93 
 (6) Have a reasonable expectation of privacy in his or her personal property; and 94 
 (7) Receive equal treatment by state and municipal agencies. 95 
 (b) Each municipality shall conspicuously post in the usual location for municipal notices 96 
a notice entitled "HOMELESS PERSON'S BILL OF RIGHTS" that contains the text set forth in 97 
subsection (a) of this section. Each municipality shall make copies of such notice available to 98 
members of the public upon request. 99 
 100 
§ 52.83 101 
 (a) It is the intent of the Legislature that this section be interpreted broadly so as to 102 
prohibit policies or practices that are discriminatory in either their purpose or effect.  103 
 (b) Persons experiencing homelessness shall be permitted to use public space in the ways 104 
described in this section at any time that the public space is open to the public without 105 
discrimination based upon their housing status, and without being subject to criminal, civil, or 106 
administrative penalties. Permitted use of the public space include, but are not limited to, all of 107 
the following:  108 
 (1) Free movement without restraint.  109 
 (2) Sleeping or resting, and protecting oneself from the elements while sleeping or resting 110 
in a non-obstructive manner.  111 
 (3) Eating, sharing, accepting, or giving food in a space in which having food is not 112 
otherwise generally prohibited.  113 
 (4) Praying, meditating, worshiping, or practicing religion.  114 
 (c) Nothing in this section shall prevent law enforcement from enforcing laws to protect 115 
the right of people to use the sidewalk pursuant to the Americans with Disabilities Act of 1990 116 
(42 U.S.C. Sec. 12101 et seq.).  117 
 (d) Nothing in this section shall prevent law enforcement from enforcing the Penal Code, 118 
except subdivision (e) of Section 647 of the Penal Code, so far as it prohibits rest.  119 
 120 
§ 52.84 121 
 (a) A municipality may respond appropriately to emergency situations such as fires, 122 
crimes, or medical crises as it normally would outside outdoor living spaces. However, except as 123 
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specified in (b) the municipality may undertake a removal or impoundment action only when the 124 
municipality has satisfied the following conditions: 125 
 (1) Adequate and accessible housing is available beginning at least 30 days before the 126 
time of removal or impoundment, to all individuals whose persons, personal possessions and/or 127 
vehicles are being removed or impounded. 128 
 (2) The affected individuals have been engaged with sufficient outreach over a period of 129 
not less than 30 days, to allow those interested to move voluntarily to adequate and accessible 130 
housing.  Sufficient outreach involves, at a minimum: (1) making an individual assessment of 131 
each affected individual, which includes, but is not limited to, considerations of household 132 
composition; disability; mental illness or other mental or emotional capacity limitations; 133 
substance use or treatment status; geographic needs, such as proximately to personal support, 134 
healthcare, employment and other geographic considerations; and ongoing support needs; (2) 135 
identifying and offering adequate and accessible housing based on this individual assessment; 136 
and (3) if an offer is accepted, providing assistance with both the administrative and logistical 137 
aspects of moving into the identified adequate and accessible housing. 138 
 (3) The Municipality has provided written notice meeting the following requirements: 139 
 (A) The specific date and time the removal or impound will take place, which must not 140 
be fewer than thirty (30) days from notice date; 141 
 (B) Explanation of the actions that will be taken during the removal or impoundment and 142 
how loss of personal property can be avoided; 143 
 (C) Information about where personal property will be safeguarded if seized during the 144 
removal or impoundment and how it can be retrieved after removal or impoundment; 145 
 (D) Contact information for the outreach organizations that will work with that site as 146 
specified in subsection (2) above; and 147 
 (E) A statement that adequate and accessible housing is available for all affected 148 
individuals. 149 
 (F) Notice must be provided in languages likely to be spoken by impacted individuals, 150 
and through methods capable of being understood by persons with physical and mental 151 
disabilities. 152 
 (G) Notice must be posted in a conspicuous location at the relevant outdoor living space 153 
or on the relevant vehicle, as well as affixed to all tents and structures used for shelter at that 154 
location. 155 
 (b) If an outdoor living space or a vehicle used as a residence is in an unsafe or unsuitable 156 
location, or creates or contains a hazardous condition, the municipality may undertake a removal 157 
or impoundment action if conducted in accordance with the procedures set forth in this Section. 158 
 (1) Prior to conducting removal or impoundment actions based on unsafe or unsuitable 159 
locations, the municipality must do the following: 160 
 (A) The municipality must inform all individuals staying at such location the reasons that 161 
it is unsafe or unsuitable at least 48 hours prior to any removal or impoundment. 162 
 (B) The municipality must identify and make available a nearby, alternative location to 163 
camp or park that is not unsafe or unsuitable to all affected individuals. 164 
 (C) The municipality must conduct sufficient individualized outreach. 165 
 (2) Prior to conducting removal or impoundment actions based on hazardous conditions, 166 
the municipality must do the following: 167 
 (A) The Municipality must provide access to basic garbage, sanitation, and harm 168 
reduction services as dictated by the nature of the hazardous condition, for at least 72 hours. 169 
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 (B) The municipality must make reasonable efforts to identify the likely source of the 170 
hazardous condition and take action against only those responsible for creating the hazardous 171 
condition. 172 
 (C) The municipality must provide a meaningful opportunity to cure the hazardous 173 
condition, including: 174 
 (i) An effective cure notice of the specific conditions that create the hazardous condition 175 
and information on how that condition can be remedied; and  176 
 (ii) Provision of necessary items, such as garbage bags and bins, rodent traps, intravenous 177 
needle receptacles, and/or portable toilets, among others, that would allow the individuals to cure 178 
the hazardous condition.  The municipality must allow individuals at least 72 hours to cure the 179 
hazardous condition before posting notice of removal or impoundment, and shall not conduct 180 
removal or impoundment if the hazardous conditions have been cured. 181 
 (D) The municipality must conduct direct outreach through site visits to: (a) inform all 182 
affected individuals prior to or during the cure period that the location has a hazardous condition 183 
and the actions needed to cure that condition; and (b) inform all affected individuals whether the 184 
hazardous condition has been remedied after the cure period, and if not, why not. 185 
 (3) Prior to removal or impoundment, the municipality must provide written notice 186 
meeting the following requirements: 187 
 (A) The specific date and time the removal or impound will take place; 188 
 (i) The removal or impound may not take place fewer than 48 hours from the date of 189 
notice in the case of unsafe or unsuitable location; 190 
 (ii) The removal or impound may not take place fewer than five (5) days from the date of 191 
notice in the case of a hazardous condition 192 
 (B) Explanation of how the location of the outdoor living space or vehicle is unsafe 193 
and/or unsuitable, or the hazardous condition has not been remedied; 194 
 (C) Explanation of the actions that will be taken during the removal or impoundment and 195 
how loss of personal property can be avoided; 196 
 (D) Information about where personal property will be safeguarded if seized during the 197 
removal or impoundment and how it can be retrieved after removal or impoundment; 198 
 (E) Clear directions to the alternative location; 199 
 (F) Contact information for the outreach organizations that will work with that site as 200 
described in subsection (4) below; and 201 
 (G) If available, a statement that adequate and accessible housing is available for all 202 
affected individuals; 203 
 (H) Notice must be provided in languages likely to be spoken by impacted individuals, 204 
and through methods capable of being understood by persons with physical and mental 205 
disabilities. 206 
 (I) Notice must be posted in a conspicuous location at the relevant outdoor living space or 207 
on the relevant vehicle, as well as affixed to all tents and structures used for shelter at that 208 
location. 209 
 (4) Sufficient individualized outreach must involve, at a minimum, the following actions: 210 
 (A) Informing all affected individuals of the availability of the alternative location for the 211 
outdoor living space or vehicle, or offering adequate and accessible housing; and 212 
 (B) Offering assistance with both the administrative and logistical aspects of moving into 213 
the identified alternative location or adequate and accessible housing. 214 
 (c) During a removal or impoundment, the Municipality will safeguard all personal 215 
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property free of charge according to the following requirements: 216 
 (1) For individuals present at the time of the removal or impoundment who have accepted 217 
the offer of an adequate and accessible housing but do not have the ability to transport their 218 
personal property, the Municipality shall transport all personal property to the location of the 219 
accepted housing the day of the removal or impoundment. 220 
 (2) For individuals absent at the time of the removal or impoundment, the Municipality 221 
must document that those individuals had actual notice of the removal or impoundment.   222 
 (3) For individuals absent at the time of removal or impoundment, or present but who did 223 
not accept the offer of adequate and accessible housing and do not have the ability to transport 224 
their personal property, the Municipality will safeguard all personal property as follows: 225 
 (A) Personal property must be photographed and catalogued by location and with 226 
identifying details of the personal property prior to being put into storage.  Such information 227 
must be searchable by computer and by calling a Municipality agent. 228 
 (B) The location of the storage facility must be accessible by public transportation and 229 
accessible to those with disabilities. 230 
 (C) Its operating hours must extend beyond normal business hours to accommodate those 231 
who work or have other obligations during midweek during normal business hours. 232 
 (D) Photo identification shall not be required as a condition of retrieval; 233 
 (E) The Municipality must post notice for 90 days at the location of the removal or 234 
impoundment with the location of the seized personal property and instructions for reclaiming 235 
such personal property. 236 
 (F) After 90 days, the Municipality may dispose of any unclaimed personal items 237 
provided all the above requirements have been met. 238 
 239 
§ 53.85 240 
 (a) Any person whose rights have been violated pursuant to this part may enforce those 241 
rights in a civil action.  242 
 (b) The court may award appropriate injunctive and declaratory relief, restitution for loss 243 
of property or personal effects and belongings, actual damages, compensatory damages, 244 
exemplary damages, statutory damages of one thousand dollars ($1,000) per violation, and 245 
reasonable attorney’s fees and costs to a prevailing party.  246 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS 
 
The Problem:  Existing law does not provide for the basic civil and human rights for homeless 
individuals to exist free of discrimination. Currently, several municipalities have enacted 
offensively anachronistic laws targeting the basic human and civil rights of homeless individuals. 
By the virtue of their existence, homeless individuals are subject to civil and criminal sanctions, 
and have restrictions on their right to use and to move freely in public spaces, to rest in public 
spaces, to protect themselves from the elements, to eat, or perform religious observances in 
public spaces. 
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The forced dispersal of people from encampment settings is not an appropriate solution or 
strategy, accomplishes nothing toward the goal of linking people to permanent housing 
opportunities, and can make it more difficult to provide such lasting solutions to people who 
have been sleeping and living in the encampment. Homeless encampments across the country, 
even those that have existed for years, are increasingly subject to sudden evictions or “sweeps”. 
Often conducted with little or no notice, sweeps not only physically displace homeless people 
from public space, but they often result in the loss or destruction of people’s few possessions.  
The loss of warm clothing, protective tents, and medication can become a matter of life and 
death. Worse yet, sweeps are often conducted by governments with no plan to house or 
adequately shelter the displaced encampment residents. Instead, homeless persons are made to 
leave their encampment communities without being offered any alternative places to live. 
Because this will merely disperse, rather than reduce, homelessness, new encampments 
inevitably reappear. And, without sanitation services, so will the public health and safety 
concerns that led to the sweep in the first place. Indeed, California’s state transportation agency 
eliminated 217 homeless encampments between July 2014 and February 2015, only to have 
some of them reopen the very same day. The cost to taxpayers for this ineffective exercise of 
governmental power is significant.  
 
The Solution: Would afford persons experiencing homelessness the right to use public spaces 
without discrimination based on their housing status and describe basic human and civil rights 
that may be exercised without being subject to criminal or civil sanctions, including the right to 
use and to move freely in public spaces, the right to rest in public spaces and to protect 
themselves from the elements, the right to eat in any public space in which having food is not 
prohibited, and the right to perform religious observances in public spaces, as specified. It 
ensures homeless persons due process rights related to their personal property are upheld and 
requires municipalities to provide alternative space or adequate housing as well as appropriate 
tailored services to people experiencing homelessness. This resolution would authorize a person 
whose rights have been violated pursuant to these provisions to enforce those rights in a civil 
action in which the court may award the prevailing party injunctive and declaratory relief, 
restitution, damages, statutory damages of $1,000 per violation, and fees and costs.  
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
This resolution uses language from Connecticut’s Homeless Bill of Rights, California Senate Bill 
876: Homelessness introduced by Liu in February 2016, and a proposed ordinance in Seattle, 
WA addressing assessment and access to housing, as well as due process rights of homeless 
persons.  
 
AUTHOR AND/OR PERMANENT CONTACT: Michael Wolchansky, 2370 Market Street, 
Suite 180, San Francisco, CA 94114, voice: 415-640-0633, email: 
Michael@Wolchanskylaw.com. 
 
RESPONSIBLE FLOOR DELEGATE: Michael Wolchansky 
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RESOLUTION 09-02-2017 
 
DIGEST 
Name and Gender Change: Prisons and County Jails 
Amends Code of Civil Procedure section 1279.5 to eliminate current restrictions on name and 
gender changes for incarcerated persons. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE WITH RECOMMENDED AMENDMENTS 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1279.5 to eliminate current restrictions 
on name and gender changes for incarcerated persons.  This resolution should be approved in 
principle with recommended amendments because current regulations restricting rights of 
incarcerated persons to obtain a name change and gender identity change adversely impact 
transgendered persons. 
 
California recognizes a common law right to change one’s name. (Code Civ. Proc., §§1276, 
1279.5, subd. (a).)  Current law restricts the ability of prisoners under the jurisdiction of the 
Department of Corrections to obtain a change of name, including gender identity changes. (Code 
Civ. Proc., §1279.5, subds. (b), (c); 15 Cal. Code Regs., §3294.5.) 
 
Restrictions on the ability of state level prison offenders to change their names made complete 
sense in the past when city, county and state offender data bases were not always readily 
accessible and a change of name could result in later identification problems for law 
enforcement.  Electronic databases have improved the ability of law enforcement agencies 
throughout the state to update name changes and aliases, although there will be costs and 
potential logistical challenges to the California Department of Corrections and Rehabilitation, 
and the Bureau of State and Community Corrections to change the names and genders of inmates 
undergoing gender identity change.  However, such costs and logistical challenges are 
outweighed by the civil rights, and mental and emotional benefits of allowing a person who 
seeks a gender identity change to fully achieve that change.  Current notions of individual liberty 
and fundamental rights to self-identity confirm the personal right of a person to gender-identify, 
and to change one’s gender if one so chooses.  A name change to reflect one’s gender identity 
follows logically. 
 
This resolution promotes the ability of all Californians to obtain a name change and gender 
identification change consistent with their gender identity by removing outdated restrictions on 
the ability of incarcerated persons to obtain such changes.  It implements conforming changes in 
recognition of some prisoners now serving their sentences.  It maintains registered sex offender 
restrictions which provide courts with the discretion to deny a name change to registered sex 
offenders.  It is a sound change to California law. 
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Recommended amendment: The Resolutions Committee recommends the proposed language 
“imprisoned within a county jail” be changed to read “sentenced to county jail” and that 
additional conforming changes be made as reflected in amendments to Senate Bill No. 310 
(Atkins). 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 1279.5 to read as follows: 
 
§ 1279.5 1 
 (a) Except as provided in subdivision (b), (c), (d), (d) or (e), nothing in this title shall be 2 
construed to does not abrogate the common law right of any person to change his or her name.3 
 (b)Notwithstanding any other law, no person imprisoned in the state prison and under the 4 
jurisdiction of the Director of Corrections shall be allowed to file a petition for change of name 5 
pursuant to Section 1276, except as permitted at the discretion of the Director of Corrections.6 
 (c)A court shall deny a petition for a name change pursuant to Section 1276 made by a 7 
person who is under the jurisdiction of the Department of Corrections, unless that person’s 8 
parole agent or probation officer grants prior written approval. Before granting that approval, the 9 
parole agent or probation officer shall determine that the name change will not pose a security 10 
risk to the community.  11 
 (b) A person under the jurisdiction of the Department of Corrections and Rehabilitation 12 
or imprisoned within a county jail has the right to petition the court to obtain a name or gender 13 
change pursuant to Section 1276 or Section 103425 of the Health and Safety Code. 14 

(c) In all documentation of a person under the jurisdiction of the Department of 15 
Corrections and Rehabilitation or imprisoned within a county jail, the new name of a person who 16 
obtains a name change shall be used, and prior names shall be listed as an alias. 17 
 (d) Notwithstanding any other law, a court shall deny a petition for a name change 18 
pursuant to Section 1276 made by a person who is required to register as a sex offender under 19 
Section 290 of the Penal Code, unless the court determines that it is in the best interest of justice 20 
to grant the petition and that doing so will not adversely affect the public safety. If a petition for 21 
a name change is granted for an individual required to register as a sex offender, the individual 22 
shall, within five working days, notify the chief of police of the city in which he or she is 23 
domiciled, or the sheriff of the county if he or she is domiciled in an unincorporated area, and 24 
additionally with the chief of police of a campus of a University of California or California State 25 
University if he or she is domiciled upon the campus or in any of its facilities. 26 
 (e) For the purpose of this section, the court shall use the California Law Enforcement 27 
Telecommunications System (CLETS) and Criminal Justice Information System (CJIS) to 28 
determine whether or not an applicant for a name change is under the jurisdiction of the 29 
Department of Corrections or is required to register as a sex offender pursuant to Section 290 of 30 
the Penal Code. Each person applying for a name change shall declare under penalty of perjury 31 
that he or she is not under the jurisdiction of the Department of Corrections or is required to 32 
register as a sex offender pursuant to Section 290 of the Penal Code. If a court is not equipped 33 
with CLETS or CJIS, the clerk of the court shall contact an appropriate local law enforcement 34 
agency, which shall determine whether or not the petitioner is under the jurisdiction of the 35 
Department of Corrections or is required to register as a sex offender pursuant to Section 290 of 36 
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the Penal Code. 37 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS 
 
The Problem: Allows a person to apply for a change of name or gender, as specified and 
prohibits a person imprisoned in state prison from filing a petition for a change of name unless 
permitted by the Director of Corrections and Rehabilitation, which is only considered if granted 
by the Warden first. Existing law also requires a court to deny a petition for a name change made 
by a person under the jurisdiction of the Department of Corrections and Rehabilitation, unless 
that person’s parole agent or probation officer grants prior written approval. This belabored 
process often results in either a denial or no response from corrections officials. There is also a 
common law right of any person to change their name and procedures for a person to apply to the 
court for an official change of name and/or gender.    
  
People incarcerated in state prison or otherwise under CDCR jurisdiction face significant barriers 
accessing the courts for name and gender changes. Transgender people who identify as a gender 
different than the one they were assigned at birth face significant discrimination both inside and 
outside of prison. The paradox of their struggle is that they are often hyper-visible for their lack 
of conformity to gender norms and often denied formal legal recognition of who they are, 
placing them at great risk of discrimination and harassment. Consequently, too many transgender 
people are pushed out of traditional employment, housing, and healthcare and many end up 
incarcerated, criminalized for existing, as they must find alternative ways to survive. 
Transgender women of color are the most significantly impacted.  
 
The discrimination faced by transgender people in our society is only amplified in prison. 
According to a 2015 national survey of 25,000 transgender individuals, 30% of incarcerated 
respondents were physically and/or sexually assaulted while in custody. Additionally, many 
transgender people imprisoned in state prisons or county jails report that custodial staff often 
refuse to refer to them by their preferred name and gender. This causes them emotional distress 
and violates their right to be free from discrimination on the basis of their gender identity and 
expression.  
 
Upon their release from incarceration, transgender people face added difficulties reentering 
society when their gender presentation does not match their identification documents. Significant 
numbers of transgender people report verbal harassment, denial of benefits, services or 
employment, being asked to leave, or being assaulted after presenting identification documents 
that do not match their gender identity.  
 
The Solution: Would establish the right of a person imprisoned within the California Department 
of Corrections and Rehabilitation (CDCR) or within a county jail to petition the court to obtain a 
name or gender change. The bill also requires CDCR and county jails to use the new name of a 
person who obtains a name change, and to only refer to the prior name as an alias. The resolution 
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will help ensure transgender people are legally recognized for who they are while incarcerated, 
and it will increase the likelihood of their successful reentry into society upon release from 
custody.  
 
IMPACT STATEMENT 
This resolution would amend or repeal Title 15 Section 3294.5. Inmate Name Change, which 
outlines the current process for obtaining a name change while in the custody of CDCR, as well 
as the limited effect such a name change has on CDCR documentation. This regulation would 
have to be amended or removed if this resolution were to become law.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
This resolution tracks the language of SB 310 Name and gender change: prisons and county jails, 
as introduced by Atkins Feb. 2017. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jennifer Orthwein, 2532 Santa Clara Ave, 
#227, Alameda, CA 94501-4634, voice: (415) 786-3855, email: jennifer.orthwein@gmail.com 
  
RESPONSIBLE FLOOR DELEGATE: Jennifer Orthwein 
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RESOLUTION 09-03-2017 
 
DIGEST 
Standing: Delete Obsolete References to Legitimacy in Actions for Injury to a Child 
Amends Code of Civil Procedure section 376 to eliminate reference to illegitimate children. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 376 to eliminate reference to illegitimate 
children.  This resolution should be approved in principle because it removes outdated and 
unnecessary distinctions of legitimacy from the statute governing standing of parents and 
guardians to maintain an action on behalf of an injured child. 
 
This resolution should be approved because it treats all children, as well as the parents and 
guardians of all children, equally.  It removes outdated distinctions of illegitimacy and makes 
appropriate conforming changes to Section 376.   
 
California social norms have evolved to recognize the growing trend of non-traditional marital 
relationships and family units, inclusive of domestic partnerships.  Likewise, California social 
norms no longer stigmatize children born to parents who are not legally married under California 
law.  However, vestiges of past stigmatization of children born to unmarried parents (usually 
referring exclusively to the mothers) remain in California statutes.  This resolution seeks to 
eliminate those antiquated vestiges from one important statute, Code of Civil Procedure section 
376, which governs standing of parents and guardians to maintain an action on behalf of an 
injured child. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 376 to read as follows: 
 
§ 376 1 
 (a) The parents of an legitimate unmarried minor child, acting jointly, may maintain an 2 
action for injury to the child caused by the wrongful act or neglect of another. If either parent 3 
fails on demand to join as plaintiff in the action or is dead or cannot be found, then the other 4 
parent may maintain the action. The parent, if living, who does not join as plaintiff shall be 5 
joined as a defendant and, before trial or hearing of any question of fact, shall be served with 6 
summons either in the manner provided by law for the service of a summons in a civil action or 7 
by sending a copy of the summons and complaint by registered mail with proper postage prepaid 8 
addressed to that parent's last known address with request for a return receipt. If service is made 9 
by registered mail, the production of a return receipt purporting to be signed by the addressee 10 
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creates a rebuttable presumption that the summons and complaint have been duly served. The 11 
presumption established by this section is a presumption affecting the burden of producing 12 
evidence. The respective rights of the parents to any award shall be determined by the court. 13 
 (b) A parent may maintain an action for such an injury to his or her illegitimate 14 
unmarried minor child if a guardian has not been appointed. Where a parent who does not have 15 
care, custody, or control of the child brings the action, the parent who has care, custody, or 16 
control of the child shall be served with the summons either in the manner provided by law for 17 
the serving of a summons in a civil action or by sending a copy of the summons and complaint 18 
by registered mail, with proper postage prepaid, addressed to the last known address of that 19 
parent, with request for a return receipt. If service is made by registered mail, the production of a 20 
return receipt purporting to be signed by the addressee creates a rebuttable presumption that the 21 
summons and complaint have been duly served. The presumption established by this section is a 22 
presumption affecting the burden of producing evidence. The respective rights of the parents to 23 
any award shall be determined by the court. 24 
 (c) The father of an illegitimate child who maintains an action under this section shall 25 
have acknowledged in writing prior to the child's injury, in the presence of a competent witness, 26 
that he is the father of the child, or, prior to the child's injury, have been judicially determined to 27 
be the father of the child. 28 
  (d) A parent of an illegitimate child who does not maintain an action under this section 29 
may be joined as a party thereto. 30 
 (e) A guardian may maintain an action for such an injury to his or her ward.  31 
 (f) An action under this section may be maintained against the person causing the injury. 32 
If any other person is responsible for the wrongful act or neglect, the action may also be 33 
maintained against the other person. The death of the child or ward does not abate the parents' or 34 
guardian's cause of action for the child's injury as to damages accruing before the child's death. 35 
 (g) In an action under this section, damages may be awarded that, under all of the 36 
circumstances of the case, may be just, except that: 37 
  (1) In an action maintained after the death of the child, the damages recoverable are as 38 
provided in Section 377.34. 39 
 (2) Where the person causing the injury is deceased, the damages recoverable in an action 40 
against the decedent's personal representative are as provided in Section 377.42. 41 
 (h) If an action arising out of the same wrongful act or neglect may be maintained 42 
pursuant to Section 377.60 for wrongful death of a child described in this section, the action 43 
authorized by this section may be consolidated therewith for trial as provided in Section 1048. 44 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem:  Currently, Code of Civil Procedure section 376, which designates persons with 
standing to file litigation for injuries to a child, refers to the legitimacy of the child.  This 
characterization is archaic, and is now irrelevant, having no meaning in the context of the statute, 
given the provisions of the Family Code with respect to the determination of parentage.  
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This Resolution: Would eliminate the references in section 376 to “illegitimate” children.   
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR RELATED LEGISLATION 
None Known. 
 
AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, Esq. P.O. Box 1826 
Carlsbad, CA 92018; (760) 434-6787 
 
RESPONSIBLE FLOOR DELEGATE: K. Martin White, Esq. 
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RESOLUTION 09-04-2017 
 
DIGEST 
Tort Law:  Numbering Subdivisions to Aid in Citation 
Renumbers Civil Code section 846 to add subdivision designations. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution renumbers Civil Code section 846 to add subdivision designations.  This 
resolution should be approved in principle because it would ease reading and citation to section 
846 of the California Civil Code. 
 
Presently, Civil Code section 846 lacks nomenclature.  This resolution provides codification to 
match the titling scheme found in accompanying sections in chapter 2.  As amended, Civil Code 
section 846 would comply with the code, division, part, title, chapter, section, subsection, and 
paragraph nomenclature found in chapter 2 of the Civil Code.  Adding this logically consistent 
scheme will reduce confusion and waste in legal disputes involving this section, and its addition 
will not generate negative results. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 846 to read as follows: 
 
§ 846 1 
 (a)  An owner of any estate or any other interest in real property, whether possessory or 2 
nonpossessory, owes no duty of care to keep the premises safe for entry or use by others for any 3 
recreational purpose or to give any warning of hazardous conditions, uses of, structures, or 4 
activities on those premises to persons entering for a recreational purpose, except as provided in 5 
this section. 6 
 (b)  A “recreational purpose,” as used in this section, includes activities such as fishing, 7 
hunting, camping, water sports, hiking, spelunking, sport parachuting, riding, including animal 8 
riding, snowmobiling, and all other types of vehicular riding, rock collecting, sightseeing, 9 
picnicking, nature study, nature contacting, recreational gardening, gleaning, hang gliding, 10 
private noncommercial aviation activities, winter sports, and viewing or enjoying historical, 11 
archaeological, scenic, natural, or scientific sites.  12 
 (c)  An owner of any estate or any other interest in real property, whether possessory or 13 
nonpossessory, who gives permission to another for entry or use for the above purpose upon the 14 
premises does not thereby  15 

(a)(1) extend any assurance that the premises are safe for that purpose, or  16 
(b)(2) constitute the person to whom permission has been granted the legal status of an 17 
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invitee or licensee to whom a duty of care is owed, or  18 
(c)(3) assume responsibility for or incur liability for any injury to person or property 19 

caused by any act of the person to whom permission has been granted except as provided in this 20 
section.  21 
 (d)  This section does not limit the liability which otherwise exists  22 

(a)(1) for willful or malicious failure to guard or warn against a dangerous condition, use, 23 
structure or activity; or 24 
  (b)(2) for injury suffered in any case where permission to enter for the above purpose was 25 
granted for a consideration other than the consideration, if any, paid to said landowner by the 26 
state, or where consideration has been received from others for the same purpose; or  27 

(c)(3) to any persons who are expressly invited rather than merely permitted to come 28 
upon the premises by the landowner.  29 
 (e)  Nothing in this section creates a duty of care or ground of liability for injury to 30 
person or property. 31 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem:  As currently framed, the subparagraphs of Civil Code section 846 are 
unnumbered, such that an effort to cite same would require verbiage like “the third paragraph of 
Civil Code section 846.”  
 
The Solution: This resolution would attach numbers to all paragraphs in the section to aid in the 
citation of the specific subdivisions of the section to which a party wishes to refer. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, Esq. P.O. Box 1826 
Carlsbad, CA 92018; (760) 434-6787 
 
RESPONSIBLE FLOOR DELEGATE: K. Martin White, Esq. 
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RESOLUTION 09-05-2017 
 
DIGEST 
Pre-Litigation Record Requests:  Including Paramedic and Ambulance Service Providers 
Amends Evidence Code section 1158 to add paramedic and ambulance service providers as 
“medical providers” obliged to make patient records available for inspection and copying upon 
signed patient authorization prior to filing a lawsuit.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:   
No similar resolutions found. 
 
Reasons: 
This resolution amends Evidence Code section 1158 to add paramedic and ambulance service 
providers as “medical providers” obliged to make patient records available for inspection and 
copying upon signed patient authorization prior to filing a lawsuit. This resolution should be 
approved in principle because it is reasonable to allow a patient access to the records of providers 
of their medical services, whose records may assist in the evaluation of pertinent facts in 
contemplation of a possible lawsuit.    
 
Evidence Code section 1158 provides that medical providers are required to make their records 
available for copying or inspection prior to filing a lawsuit upon receipt of a signed written 
request from the patient or patient’s representative.  Paramedic and ambulance service providers 
are not included in the definition of “medical provider.”  (Evid. Code, §1158, subd. (a).)  When 
these medical professionals are privy to facts regarding the patient’s medical treatment and 
involved in the care of a patient, their records can assist a patient or their representative in 
assessing the pros and cons of commencing a lawsuit.  Therefore, it is reasonable to include 
paramedic and ambulance service providers among the other medical provider who must comply 
with an Evidence Code section 1158 pre-litigation patient request for records. Paramedic and 
ambulance service providers are required to maintain patient records, but because not every 
paramedic or ambulance encounter results in transport to a medical facility, if patients cannot get 
the paramedic’s records, then the patient’s medical records would be incomplete.  The patient 
should be able to have ready access to them, particularly if those records are relevant to a care 
issue or probative of facts at issue in a potential litigation. The burden on these providers for 
complying with the reasonable requirements of Evidence Code section 1158—promptly 
producing records upon a patient’s written request prior to filing suit—is minimal, and it may 
even avert litigation.   
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Evidence Code section 1158 to read as follows: 
 
§ 1158   1 
 (a) For purposes of this section, “medical provider” means physician and surgeon, 2 
dentist, registered nurse, dispensing optician, registered physical therapist, podiatrist, licensed 3 
psychologist, osteopathic physician and surgeon, chiropractor, clinical laboratory bioanalyst, 4 
clinical laboratory technologist, paramedic and ambulance service providers, or pharmacist or 5 
pharmacy, duly licensed as such under the laws of the state, or a licensed hospital. 6 
 (b) Before the filing of any action or the appearance of a defendant in an action, if an 7 
attorney at law or his or her representative presents a written authorization therefor signed by an 8 
adult patient, by the guardian or conservator of his or her person or estate, or, in the case of a 9 
minor, by a parent or guardian of the minor, or by the personal representative or an heir of a 10 
deceased patient, or a copy thereof, to a medical provider, the medical provider shall promptly 11 
make all of the patient’s records under the medical provider’s custody or control available for 12 
inspection and copying by the attorney at law or his or her representative. 13 
 (c) Copying of medical records shall not be performed by a medical provider, or by an 14 
agent thereof, when the requesting attorney has employed a professional photocopier or anyone 15 
identified in Section 22451 of the Business and Professions Code as his or her representative to 16 
obtain or review the records on his or her behalf. The presentation of the authorization by the 17 
agent on behalf of the attorney shall be sufficient proof that the agent is the attorney’s 18 
representative. 19 
 (d) Failure to make the records available during business hours, within five days after the 20 
presentation of the written authorization, may subject the medical provider having custody or 21 
control of the records to liability for all reasonable expenses, including attorney’s fees, incurred 22 
in any proceeding to enforce this section. 23 
 (e) (1) All reasonable costs incurred by a medical provider in making patient records 24 
available pursuant to this section may be charged against the attorney who requested the records. 25 
 (2) “Reasonable cost,” as used in this section, shall include, but not be limited to, the 26 
following specific costs: ten cents ($0.10) per page for standard reproduction of documents of a 27 
size 81/2 by 14 inches or less; twenty cents ($0.20) per page for copying of documents from 28 
microfilm; actual costs for the reproduction of oversize documents or the reproduction of 29 
documents requiring special processing which are made in response to an authorization; 30 
reasonable clerical costs incurred in locating and making the records available to be billed at the 31 
maximum rate of sixteen dollars ($16) per hour per person, computed on the basis of four dollars 32 
($4) per quarter hour or fraction thereof; actual postage charges; and actual costs, if any, charged 33 
to the witness by a third person for the retrieval and return of records held by that third person. 34 
 (f) If the records are delivered to the attorney or the attorney’s representative for 35 
inspection or photocopying at the record custodian’s place of business, the only fee for 36 
complying with the authorization shall not exceed fifteen dollars ($15), plus actual costs, if any, 37 
charged to the record custodian by a third person for retrieval and return of records held offsite 38 
by the third person. 39 
 (g) If the records requested pursuant to subdivision (b) are maintained electronically and 40 
if the requesting party requests an electronic copy of such information, the medical provider shall 41 
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provide the requested medical records in the electronic form and format requested by the 42 
requesting party, if it is readily producible in such form and format, or, if not, in a readable form 43 
and format as agreed to by the medical provider and the requesting party. 44 
 (h) A medical provider shall accept a signed and completed authorization form for the 45 
disclosure of health information if both of the following conditions are satisfied: 46 
 (1) The medical provider determines that the form is valid. 47 
 (2) The form is printed in a typeface no smaller than 14-point type and is in substantially 48 
the following form: 49 
AUTHORIZATION FOR DISCLOSURE OF HEALTH INFORMATION PURSUANT TO 
EVIDENCE CODE SECTION 1158 
The undersigned authorizes the medical provider designated below to disclose specified medical 
records to a designated recipient. The medical provider shall not condition treatment, payment, 
enrollment, or eligibility for benefits on the submission of this authorization. 

 
Medical provider: ________________ 

Patient name: ________________ 
Medical record number: ________________ 
Date of birth: ________________ 
Address: ________________ 
Telephone number: ________________ 
Email: ________________ 

Recipient name: ________________ 
Recipient address: ________________ 
Recipient telephone number: ________________ 
Recipient email: ________________ 

Health information requested (check all that apply): 
___Records dated from ________ to ________. 
___Radiology records: ________ images or films ________ reports________digital/CD, if 
available. 
___Laboratory results dated. 
___Laboratory results regarding specific test(s) only (specify)________. 
___All records. 
___Records related to a specific injury, treatment, or other purpose (specify): 
________________. 
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Note: records may include information related to mental health, alcohol or drug use, and HIV or 
AIDS. However, treatment records from mental health and alcohol or drug departments and 
results of HIV tests will not be disclosed unless specifically requested (check all that apply): 

___Mental health records. 
___Alcohol or drug records. 
___HIV test results. 

Method of delivery of requested records: 
___Mail 
___Pick up 
___Electronic delivery, recipient email:________________ 

This authorization is effective for one year from the date of the signature unless a different date 
is specified here: ________________. 

This authorization may be revoked upon written request, but any revocation will not apply to 
information disclosed before receipt of the written request. 

A copy of this authorization is as valid as the original. The undersigned has the right to receive a 
copy of this authorization. 

Notice: Once the requested health information is disclosed, any disclosure of the information by 
the recipient may no longer be protected under the federal Health Insurance Portability and 
Accountability Act of 1996 (HIPAA). 

Patient signature*: ________________ 
Date: ________________ 
Print name: ________________ 

*If not signed by the patient, please indicate relationship to the patient (check one, if applicable): 

___Parent or guardian of minor patient who could not have consented to health care. 
___Guardian or conservator of an incompetent patient. 
___Beneficiary or personal representative of deceased patient. 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bar Association of Northern San Diego County 
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STATEMENT OF REASONS 
 
The Problem:  Evidence Code Section 1158 currently does not list paramedic and ambulance 
service providers as “medical providers” that must comply with a patient’s attorney’s pre-
litigation request for copies of treatment records. 
 
The Solution: This resolution would amend Evidence Code Section 1158 to include paramedic 
and ambulance service providers as “medical providers” that must comply with a patient’s 
attorney’s pre-litigation request for copies of treatment records. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND PERMANENT CONTACT:  John M. Hansen, Esq., 316 S. Melrose Drive, 
Suite 102, Vista, CA 92081 (760) 295-4888. 
 
RESPONSIBLE FLOOR DELEGATE:  Russell S. Kohn, Esq., Kohn Law Office, 2170 S. El 
Camino Real, Suite 201, Oceanside, CA 92054 (760) 721-8182. 
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RESOLUTION 09-06-2017 
 
DIGEST 
Small Claims: Delete Cross-Reference to Repealed Statute  
Amends Code of Civil Procedure section 116.221 to delete a cross-reference to an obsolete code 
section. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 116.221 to delete a cross-reference to an 
obsolete code section.  This resolution should be approved in principle because it conforms the 
statutory language to current law by deleting an obsolete code reference.  
 
Code of Civil Procedure section 116.221 currently contains a cross-reference to section  
116.224, which was repealed in 2015 by operation of its own terms.  Since Code of Civil 
Procedure section 116.224 was repealed, its cross-reference in section 116.221 should be 
stricken.  Resolution 09-06-2017 accomplishes that fix and should be approved in principle.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 116.221 to read as follows: 
 
§ 116.221 1 
 In addition to the jurisdiction conferred by Section 116.220, the small claims court has 2 
jurisdiction in an action brought by a natural person, if the amount of the demand does not 3 
exceed ten thousand dollars ($10,000), except for actions specified in Section 116.224, or  as 4 
otherwise prohibited by subdivision (c) of Section 116.220 or subdivision (a) of Section 116.231. 5 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem:  This statute cross-references Code of Civil Procedure section 116.224, which has 
been repealed. 
 
The Solution:  This resolution deletes the cross-reference to the repealed statute. 
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IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield Bustarde, 
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
 
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq. 
 



 

09-07-2017 Page 1 of 3 
 

RESOLUTION 09-07-2017 
 
DIGEST  
Civil Procedure: Motion to Compel Arbitration 
Amends Code of Civil Procedure section 1281.2 to clarify that a motion to compel arbitration 
may be filed in a pending action, and to facilitate citation to sub-sections. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
Similar to Resolution 06-08-2015, which was disapproved. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1281.2 to clarify that a motion to 
compel arbitration may be filed in a pending action, and to facilitate citation to sub-sections. This 
resolution should be disapproved because there is no confusion as to whether or not compelling 
arbitration is possible in an existing action and, therefore, the proposed amendment is 
unnecessary. 
 
The proponent correctly states that the means by which arbitration is compelled in California is 
by “petition,” a proceeding normally, but not exclusively, used to commence an action. 
However, the proponent fails to identify any actual problem associated with this slightly curious 
nomenclature. In reality, a petition to compel arbitration is treated like a motion for all extents 
and purposes, and there does not seem to be any confusion among the Courts or practitioners. 
Indeed, the California Rules of Court set forth the requirements for such “petitions” in the same 
title as for motion practice in general. (See, Cal. Rules Ct., rule 3.1330.)  Additionally, the Code 
of Civil Procedure uses the term “petition” to describe other requests for relief that do not initiate 
lawsuits, but are brought during pending lawsuits. (See, e.g., Code Civ. Proc., § 1263.720 
[petition may be brought by any party to certain types of eminent domain proceedings to 
determine if hazardous waste is present on the property], and Code Civ. Proc., § 2017.320 [party 
to an elder abuse action can petition the court to maintain the confidentiality of certain 
documents filed in the proceeding].) Thus, one of the basic premises for the resolution is 
incorrect. This resolution is therefore unnecessary. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 1281.2 to read as follows: 
 
§ 1281.2 1 
 (a)  On petition or, in a pending action, motion of a party to an arbitration agreement 2 
alleging the existence of a written agreement to arbitrate a controversy and that a party thereto 3 
refuses to arbitrate such controversy, the court shall order the petitioner and the respondent to 4 
arbitrate the controversy if it determines that an agreement to arbitrate the controversy exists, 5 
unless it determines that: 6 
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 (a)  (1) The right to compel arbitration has been waived by the petitioner; or 7 
 (b)  (2) Grounds exist for the revocation of the agreement.; or  8 
 (c)  (3) A party to the arbitration agreement is also a party to a pending court action or 9 
special proceeding with a third party, arising out of the same transaction or series of related 10 
transactions and there is a possibility of conflicting rulings on a common issue of law or fact. For 11 
purposes of this section, a pending court action or special proceeding includes an action or 12 
proceeding initiated by the party refusing to arbitrate after the petition or motion to compel 13 
arbitration has been filed, but on or before the date of the hearing on the petition or motion. This 14 
subdivision shall not be applicable to an agreement to arbitrate disputes as to the professional 15 
negligence of a health care provider made pursuant to Section 1295. 16 
 (b)  If the court determines that a written agreement to arbitrate a controversy exists, an 17 
order to arbitrate such controversy may not be refused on the ground that the petitioner's 18 
contentions lack substantive merit.    19 
 (c)  If the court determines that there are other issues between the petitioner and the 20 
respondent which are not subject to arbitration and which are the subject of a pending action or 21 
special proceeding between the petitioner and the respondent and that a determination of such 22 
issues may make the arbitration unnecessary, the court may delay its order to arbitrate until the 23 
determination of such other issues or until such earlier time as the court specifies.  24 
 (d)  If the court determines that a party to the arbitration is also a party to litigation in a 25 
pending court action or special proceeding with a third party as set forth under subdivision 26 
(c)(a)(3) herein, the court (1) may refuse to enforce the arbitration agreement and may order 27 
intervention or joinder of all parties in a single action or special proceeding; (2) may order 28 
intervention or joinder as to all or only certain issues; (3) may order arbitration among the parties 29 
who have agreed to arbitration and stay the pending court action or special proceeding pending 30 
the outcome of the arbitration proceeding; or (4) may stay arbitration pending the outcome of the 31 
court action or special proceeding.   32 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem:  As currently framed, Code of Civil Procedure section 1281.2 specifically provides 
only for a “petition to compel arbitration.”  In most other contexts, a “petition” is a pleading that 
commences an action, whereas it is frequently the case that one party or the other in a pending 
action seeks to obtain an order compelling arbitration through the motion process.  In addition, 
the way the section is framed makes it difficult to make proper citations, and there are 
paragraphs that are not numbered. 
 
The Solution:  Would clarify that arbitration can be compelled through the motion process when 
it is sought in a pending action, and would attach numbers to all paragraphs in the section to aid 
in the citation of the specific subdivisions of the section to which a party wishes to refer. 
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
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CURRENT OR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Irene E. Stewart, Law Offices of Irene E. 
Stewart, 2424 Vista Way, Ste. 202, Oceanside, CA  92054; (760) 330-3320. 
 
RESPONSIBLE FLOOR DELEGATE:  Irene E. Stewart 
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RESOLUTION 09-08-2017 
 

DIGEST 
Enforcement of Judgments: Information Required for Sale if Homestead Exemption Exists 
Amends Code of Civil Procedure section 704.760 to eliminate the requirement that the judgment 
creditor provide lien information in its application for sale unless a homestead exemption exists. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 704.760 to eliminate the requirement 
that the judgment creditor provide lien information in its application for sale unless a homestead 
exemption exists. This resolution should be disapproved because lien information is required 
each time real property is sold to satisfy a judgment.  
 
The proponent asserts that the requirement of providing lien information is not necessary unless 
there is a homestead exemption, because “[i]f there is no homestead exemption claimed, there is 
no need for this information. . . as the court need not make any determination as to whether a sale 
of the property would satisfy ‘all liens and encumbrances’ pursuant to Code of Civil Procedure 
section 704.800.”  While the Court may not need to make any determination as to whether the 
liens and encumbrances would be satisfied except when a homestead exemption is claimed, 
lienholders are still entitled to advance notice of the sale, even absent a homestead exemption.  
Code of Civil Procedure section 701.540, subdivision (h), provides “not earlier than 30 days after 
the date of levy, the judgment creditor shall determine the names of all persons having liens on 
the real property on the date of levy that are of record in the office of the county recorder and 
shall instruct the levying officer to mail notice of sale to each lienholder at the address used by 
the county recorder for the return of the instrument creating the lien after recording. The levying 
officer shall mail notice to each lienholder, at the address given in the instructions, not less than 
20 days before the date of sale.”  Including the lien information in the application for sale assures 
that the judgment creditor will meet its obligation to give the sheriff the names and addresses of 
lien holders in a timely manner. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure Section 704.760 to read as follows: 
 
§ 704.760 1 
 The judgment creditor s application shall be made under oath, shall describe the dwelling, 2 
and shall contain all of the following: 3 
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 (a) A statement whether or not the records of the county tax assessor indicate that there is 4 
a current homeowner s exemption or disabled veteran s exemption for the dwelling and the 5 
person or persons who claimed any such exemption. 6 
 (b) A statement, which may be based on information and belief, whether the dwelling is a 7 
homestead and the amount of the homestead exemption, if any, and a statement whether or not 8 
the records of the county recorder indicate that a homestead declaration under Article 5 9 
(commencing with Section 704.910) that describes the dwelling has been recorded by the 10 
judgment debtor or the spouse of the judgment debtor. 11 
 (c)  If the dwelling is a homestead, a A statement of the amount of any liens or 12 
encumbrances on the dwelling, the name of each person having a lien or encumbrance on the 13 
dwelling, and the address of such person used by the county recorder for the return of the 14 
instrument creating such person’s lien or encumbrance after recording. 15 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem: Current law requires the information in section 704.760(c) whether or not a 
homestead exemption is claimed.  If there is no homestead exemption claimed, there is no need 
for this information and costs incurred by judgment creditors to provide this information in the 
application for sale are completely unnecessary as the court need not make any determination as 
to whether a sale of the property would satisfy “all liens and encumbrances” pursuant to Code of 
Civil Procedure § 704.800.  
 
The Solution: This resolution only requires the information in section 704.760(c) where there is a 
homestead exemption. 
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION: 
None known. 
 
AUTHOR AND PERMANENT CONTACT: Craig L. Combs, Esq., Wasserman Kornheiser, 
LLP, 7955 Raytheon Road, San Diego, California 92111, (858) 505-9500. 
 
RESPONSIBLE FLOOR DELEGATE: David R. Moore, Moore & Skiljan, 7700 El Camino 
Real, Ste. 207, Carlsbad, CA 92009; 760-944-7700 x1 
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RESOLUTION 09-09-2017 
 
DIGEST 
Vexatious Litigants: Ability to File Cross-Complaints 
Amends Code of Civil Procedure section 391 to include cross-complaints within the definition of 
“litigation” for purposes of the vexatious litigant statutes. 
 
RESOLUTION COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 391 to include cross-complaints within 
the definition of “litigation” for purposes of the vexatious litigant statutes.  This resolution 
should be disapproved because it would curtail a defendant’s ability to defend his/her case, and 
perverts the concept of vexatious litigation. 
 
Code of Civil Procedure 391 only includes a person who “commences, institutes or maintains a 
litigation or causes it to be commenced, instituted or maintained” as plaintiffs.  The omission of 
cross-complainant is intentional and has merit.  It is important that the definition and subsequent 
legal interpretation of “vexatious litigant” refer to starting or instituting a lawsuit, not the filing 
of a response to a lawsuit.  The notion of vexatious litigation is tied to the idea that a plaintiff 
should be restricted if he/she is shown to have initiated legal action to harass, frustrate, or 
otherwise annoy, rather than seek justice. 
 
The current language of section 391 allows for a defendant to be declared a vexatious litigant.  
Subdivision (b)(3) applies to any person who repeatedly files unmeritorious motions, pleadings 
that are frivolous or solely intended to cause unnecessary delay.  Additionally, a plaintiff who 
files a lawsuit against a vexatious litigant has additional tools in their quiver.  If the cross-
complaint deals with an issue previously resolved by a court, the plaintiff can include any prior 
orders and/or decisions in their motion in opposition. 
 
The proposed language would put a defendant in the untenable position of potentially not being 
able to mount a defense against a lawsuit, thus fatally undermining the defendant’s ability to 
protect him/herself from complaints and suits.  Requiring a pro per defendant to get court 
permission to file a cross-complaint against a plaintiff and potentially be required to place a 
security with the court is both contrary to justice and a massive financial burden on both the 
defendant and the courts and creates an advantage for the plaintiff.  The proposed resolution also 
fails to address the circumstance when a case calls for a compulsory cross-complaint.  It is not 
reasonable to presume that in such cases the defendant should have to seek permission before 
filing the cross-complaint.  All of these procedural incongruities run contrary to notions of 
justice and to the fundamental notion that the plaintiff always bears the burden of proof. 
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While not completely on point, it is noteworthy that Courts have been leery of creating this type 
of restriction on defendants in appeals.  In Mahdavi v. Superior Court (2008) 166 Cal.App.4th 
32, the court held, “[a] defendant who appeals an adverse ruling is not filing ‘new’ litigation or 
‘maintaining’ litigation, but rather, is attempting to ‘undo’ the results of litigation that has been 
instituted against him or her,” and the “[p]urpose of section 391.7 would not be served by 
imposing its limitations on a defendant, even though that individual had previously brought 
frivolous claims against others.”  (Mahdavi v. Superior Court (2008) 166 Cal.App.4th 32, 37, 
42.)  The Courts have traditionally been leery of restricting the ability of a defendant to present 
their case in the proper manner and naming a party a vexatious litigant from the start when they 
did not initiate the litigation, because doing so would fly in the face of notions of fairness and 
access to justice. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 391 to read as follows: 
 
§ 391 1 
 As used in this title, the following terms have the following meanings: 2 
 (a) “Litigation” means any civil action or proceeding, including a cross-complaint, 3 
commenced, maintained or pending in any state or federal court.   4 
 (b) “Vexatious litigant” means a person who does any of the following:  5 
 (1) In the immediately preceding seven-year period has commenced, prosecuted, or 6 
maintained in propria persona at least five litigations other than in a small claims court that have 7 
been (i) finally determined adversely to the person or (ii) unjustifiably permitted to remain 8 
pending at least two years without having been brought to trial or hearing. 9 
 (2) After a litigation has been finally determined against the person, repeatedly relitigates 10 
or attempts to relitigate, in propria persona, either (i) the validity of the determination against the 11 
same defendant or defendants as to whom the litigation was finally determined or (ii) the cause 12 
of action, claim, controversy, or any of the issues of fact or law, determined or concluded by the 13 
final determination against the same defendant or defendants as to whom the litigation was 14 
finally determined. 15 
 (3) In any litigation while acting in propria persona, repeatedly files unmeritorious 16 
motions, pleadings, or other papers, conducts unnecessary discovery, or engages in other tactics 17 
that are frivolous or solely intended to cause unnecessary delay. 18 
 (4) Has previously been declared to be a vexatious litigant by any state or federal court of 19 
record in any action or proceeding based upon the same or substantially similar facts, transaction, 20 
or occurrence. 21 
 (c) “Security” means an undertaking to assure payment, to the party for whose benefit the 22 
undertaking is required to be furnished, of the party’s reasonable expenses, including attorney’s 23 
fees and not limited to taxable costs, incurred in or in connection with a litigation instituted, 24 
caused to be instituted, or maintained or caused to be maintained by a vexatious litigant. 25 
 (d) “Plaintiff” means the person who commences, institutes or maintains a litigation or 26 
causes it to be commenced, instituted or maintained, including an attorney at law acting in 27 
propria persona and a cross-complainant. 28 
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 (e) “Defendant” means a person (including corporation, association, partnership and firm 29 
or governmental entity) against whom a litigation is brought or maintained or sought to be 30 
brought or maintained, including a cross-defendant. 31 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem:  Code of Civil Procedure section 391.7(a), which deals with pre-filing order 
requirements for vexatious litigants, contains the phrase “new litigation.” Although a cross-
complaint is considered to be a “civil action” under CCP sec. 22, a question exists as to whether 
“new litigation” includes cross-complaints. The question exists when the initial complaint was 
filed by someone other than the vexatious litigant, but the cross-complaint is filed by the 
vexatious litigant in response to the initial complaint.  Thus, clerks are filing cross-complaints 
without first checking, pursuant to CCP section 391.7(c) if it is being presented by a vexatious 
litigant subject to a prefiling order. 
 
The Courts of this state have ruled that the term “Litigation,” as defined in Section 391(a), 
includes appeals and civil writs. See McColm v. Westwood Park Assn (1998) 62 Cal.App.4th 
1211, 1216. However, no appellate court has ruled on whether a cross-complaint filed by a 
vexatious litigant is subject to the State’s statutes regarding vexatious litigants. 
 
The Solution:  This resolution would amend Code of Civil Procedure Section 391 to include 
cross-complaints as “litigation” that must comply with pre-filing order requirements for 
vexatious litigants. 
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND PERMANENT CONTACT:  David M. Daftary, Esq., 2173 Salk Avenue, 
Suite 250, Carlsbad, California 92008 (760) 579-7610. 
 
RESPONSIBLE FLOOR DELEGATE:  Russell S. Kohn, Esq., Kohn Law Office, 2170 S. El 
Camino Real, Suite 201, Oceanside, CA 92054 (760) 721-8182. 
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RESOLUTION 10-01-2017 
 
DIGEST 
Incarceration: Dismissal of Pending Nonfelony Drug Charges When Defendant Incarcerated 
Amends Vehicle Code section 41500 to add non-felony violations of the Health and Safety Code 
to pending criminal prosecutions subject to dismissal due to the incarceration of the defendant. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:           
No similar resolutions found. 
     
Reasons: 
This resolution amends Vehicle Code section 41500 to add non-felony violations of the Health 
and Safety Code to pending criminal prosecutions subject to dismissal due to the incarceration of 
the defendant.  This resolution should be disapproved because the proposed solution is in the 
wrong code, the Health and Safety Code is not limited to solely drug offenses, automatic 
dismissal may not be appropriate in all cases and it removes prosecutorial discretion.  
 
Under current law, nonfelony traffic offenses are automatically dismissed when a defendant is 
incarcerated in prison, or is sentenced to jail for felony offenses subject to prison realignment.  
The concept is that the conviction for any such vehicle offenses would run concurrent with and 
be subsumed by the felony level sentence and judicial economy is served by automatic dismissal. 
 
This resolution would expand the concept to provide for the automatic dismissal of Health and 
Safety Code nonfelony offenses when a person is sent to prison or jail based on a felony 
conviction on the theory that code primarily involves drug related offenses.  There are multiple 
reasons why the resolution should be disapproved.   
 
First, the Vehicle Code is an improper statutory vehicle to accomplish the proponent’s goal.  The 
change, if any, should be made in the Health and Safety Code or within the Penal Code in 
relation to felony sentencing.   
 
Second, the Health and Safety Code governs more than just drug related offenses.  There are a 
number of misdemeanor licensing related offenses, e.g. licensed child care and day care centers, 
tissue banks, and other infractions having no relation to drug offenses.  The wholesale automatic 
dismissal of all nonfelony Health and Safety Code violations is unwarranted. 
 
Third, given the potential seriousness of even misdemeanor related Health and Safety Code 
violations, automatic dismissal may not be appropriate in all cases.  Dismissal should be a 
decision remaining within the discretion of the prosecutor and/or appropriate licensing 
authorities.  
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Vehicle Code section 41500 to read as follows: 
 
§ 41500 1 
 (a)  No A person shall not be subject to prosecution for any nonfelony offense arising out 2 
of the operation of a motor vehicle or violation of this code as a pedestrian, or nonfelony 3 
violation of the Health and Safety code, which that is pending against him at the time of his 4 
commitment to the custody of the Secretary of the Department of Corrections and Rehabilitation, 5 
the Division of Juvenile Justice in the Department of Corrections and Rehabilitation, or to a 6 
county jail pursuant to subdivision (h) of Section 1170 of the Penal Code.  Director of 7 
Corrections or the Department of the Youth Authority. 8 
 (b) Notwithstanding any other provisions of law to the contrary, no driver's license shall 9 
be suspended or revoked, nor shall the issuance or renewal of a license be refused as a result of a 10 
pending nonfelony offense occurring prior to the time a person was committed to the custody of 11 
the Director of Corrections or the Department of the Youth Authority or as a result of a notice 12 
received by the department pursuant to subdivision (a) of Section 40509 when the offense which 13 
gave rise to the notice occurred prior to the time a person was committed to the custody of the 14 
Director of Corrections or the Department of the Youth Authority. 15 
 (c) The department shall remove from its records any notice received by it pursuant to 16 
subdivision (a) of Section 40509 upon receipt of satisfactory evidence that a person was 17 
committed to the custody of the Director of Corrections or the Department of the Youth 18 
Authority after the offense which gave rise to the notice occurred. 19 
 (d)  The provisions of this section shall not apply to any non-felony offense wherein the 20 
department is required by this code to immediately revoke or suspend the privilege of any person 21 
to drive a motor vehicle upon receipt of a duly certified abstract of the record of any court 22 
showing that the person has been convicted of that non-felony offense. 23 
 (e) The provisions of subdivisions (a), (b), and (c) do not apply to any offense committed 24 
by a person while he is temporarily released from custody pursuant to law or while he is on 25 
parole. 26 
 (f) The provisions of subdivisions (a), (b), and (c) do not apply if the pending offense is a 27 
violation of Section 23103, 23152, or 23153. 28 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Section 41500 was designed to relieve court congestion (and decrease public 
expense) by mandating dismissal of non-violent, victimless misdemeanor offenses, where a 
defendant has already received substantial custody time as a result of a felony conviction.  For 
example, if a defendant is sentenced to five years in prison, §41500 requires that the court 
dismiss any pending misdemeanor tickets faced by that defendant (such as driving on a 
suspended license). 
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The problem is that given the fiscal realities of modern California, the statute as written is 
inadequate.  Specifically, while the statute currently mandates dismissal of non-violent, minor 
Vehicle Code offenses following a substantial custody sentence, the statute does not mandate 
dismissal of other non-violent, non-serious misdemeanors listed outside the Vehicle Code.   
The best example of these type of offenses are the drug misdemeanors listed in the Health and 
Safety Code (e.g. possession of a controlled substance).   
 
NOTE - because the arguably more serious Health and Safety violations (such as selling drugs) 
are generally felonies, these more serious offenses would NOT be subject to dismissal under a 
modified § 41500. 
 
The Solution: The proposed resolution would resolve the problem by broadening the application 
of § 41500 to include non-violent, victimless misdemeanor offenses listed in the Health and 
Safety Code (which primarily deals with drug offenses).  Thus, if a defendant has just received a 
substantial prison sentence, this modification will mean that the public need no longer spend 
scarce resources prosecuting the defendant for a minor offense. 
 
To illustrate by example:   
Under the current version of § 41500, a defendant is charged with robbery in one case and 
driving on a suspended license (Vehicle Code §14601.1) in another case.  The man is convicted 
and sentenced to state prison on the robbery.  Because the man is now serving substantial 
custody on a more serious case (and because further prosecution is a waste of money and time) § 
41500 mandates dismissal of the Vehicle Code charge. 
 
However, under current law, if that same defendant were charged with robbery in one case and in 
another case with possession of a drug-pipe (Health and Safety Code §11364), the pipe case 
would NOT be dismissed under § 41500 because it is not a “Vehicle Code” charge. 
The proposed modification would recognize that there is no substantial difference between low-
grade, victimless Vehicle Code misdemeanors and low-grade, victimless Health and Safety Code 
misdemeanors.  Thus, under either of the examples listed above, following a conviction and 
sentence to state prison on the defendant’s robbery charge, the non-violent misdemeanor would 
be dismissed under the modified version of § 41500. 
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Nick Stewart-Oaten, Public Defender, 320 
W. Temple Street, Los Angeles, CA 90012, phone (213) 974-3000, e-mail nstewart-
oaten@pubdef.lacounty.gov 
  
RESPONSIBLE FLOOR DELEGATE: Nick Stewart-Oaten
 

mailto:nstewart-oaten@pubdef.lacounty.gov�
mailto:nstewart-oaten@pubdef.lacounty.gov�
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RESOLUTION 10-02-2017 
 

DIGEST 
Criminal Law: Pretrial Diversion for Military Personnel 
Amends Vehicle Code section 23640 to clarify that the statute’s prohibition against the diversion 
and dismissal of driving under the influence (DUI) charges does not apply to military diversion 
pursuant to Penal Code 1001.80.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
ACTION UNNECESSARY 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Vehicle Code section 23640 to clarify that the statute’s prohibition 
against the diversion and dismissal of driving under the influence (DUI) charges does not 
apply to military diversion pursuant to Penal Code 1001.80. This resolution is action 
unnecessary because Senate Bill No. 725 (Jackson) was signed into law as urgency 
legislation making it effective August 7, 2017. (Stats. 2017, ch. 179.)  
 
Currently, there is a split of authority regarding whether military diversion applies to DUIs.  
In People v. VanVleck (2016) 2 Cal.App.5th 355, the Fourth District held that Vehicle Code 
section 23640 bars diversion as a matter of statutory construction.  The Second District took 
the opposite view in Hopkins v. Superior Court (2016) 2 Cal.App.5th 1275.  This resolution 
clarifies the Legislature’s intent in a manner consistent with the fact that military diversion 
is already permitted for such crimes as vehicular manslaughter, child molestation, 
distribution of child pornography, domestic violence, sexual battery, and willful animal 
cruelty. 
 
Note: The Resolutions Committee originally voted to approve in principle at its three-day 
meeting with a notation that Senate Bill No. 725 was pending before the Governor.  The 
Governor’s action has rendered this resolution action unnecessary.  This resolution is related to 
Resolution 06-01-2017. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Vehicle Code section 23640 to read as follows: 
 
§ 23640. 1 
 (a) In any case in which a person is charged with a violation of Section 23152 or 23153, 2 
prior to acquittal or conviction, except in situations to which Penal Code Section 1001.80 3 
applies, the court shall neither suspend nor stay the proceedings for the purpose of allowing the 4 
accused person to attend or participate, nor shall the court consider dismissal of or entertain a 5 
motion to dismiss the proceedings because the accused person attends or participates during that 6 
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suspension, in any one or more education, training, or treatment programs, including, but not 7 
limited to, a driver improvement program, a treatment program for persons who are habitual 8 
users of alcohol or other alcoholism program, a program designed to offer alcohol services to 9 
problem drinkers, an alcohol or drug education program, or a treatment program for persons who 10 
are habitual users of drugs or other drug-related program. 11 
 (b) This section shall not apply to any attendance or participation in any education, 12 
training, or treatment programs after conviction and sentencing, including attendance or 13 
participation in any of those programs as a condition of probation granted after conviction when 14 
permitted.  15 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 

 
STATEMENT OF REASONS 
 
The Problem:  Penal Code section 1001.80, subdivision (a), effective January 1, 2015, provides 
that where the defendant in a misdemeanor case is a current or former member of the military 
and is suffering from sexual trauma, traumatic brain injury, post-traumatic stress disorder, 
substance abuse, or mental health problems as a result of his or her military service, pretrial 
diversion in specific situations on specific terms.  The section does not articulate any exceptions. 
However, Vehicle Code section 23640 specifically prohibits any diversion for driving under the 
influence in violation of Vehicle Code sections 23152 and 23153.   This has resulted in a split of 
authority between the Fourth District Court of Appeal in People v. Van Vleck [citation D69893] 
where the court held that military diversion is not available, and the Second District Court of 
Appeal in Hopkins v. Superior Court [citation B270503] in which the court, in issuing a writ of 
mandate, specifically held that diversion is available under section 1001.80, stating “We urge the 
Legislature act by amending section 1001.80 to express its intent with regard to military 
diversion in DUI cases.” 
 
The Solution: Would add language to Vehicle Code section 23640 to clarify that the diversion 
provisions of Penal Code section 1001.80 are applicable to arrests for violation of Vehicle Code 
sections 23152 and 23153.  
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR RELATED LEGISLATION 
None Known. 
 
AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, Esq. P.O. Box 1826 
Carlsbad, CA 92018; (760) 434-6787 
 
RESPONSIBLE FLOOR DELEGATE: K. Martin White, Esq. 
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RESOLUTION 10-03-2017 
 

DIGEST 
Vandalism: Driver’s License Suspension Permissive Not Mandatory 
Amends Vehicle Code section 13202.6 to provide that the suspension of a driver’s license for a 
vandalism conviction be permissive and not mandatory. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.    
 
Reasons: 
This resolution amends Vehicle Code section 13202.6 to provide that suspension of a driver’s 
license for a vandalism conviction be permissive and not mandatory. This resolution should be 
approved in principle because it gives courts the flexibility to impose a license suspension on a 
case-by-case basis. 
 
The rationale behind the original law was to harshly punish gang members who tagged their 
territory with graffiti. However, the vandalism statute is broad, applying to any malicious 
damage or destruction of personal or real property of another person regardless of whether it is 
graffiti or gang related. Graffiti is only one type of vandalism and it is not exclusive to gang 
members. Impulsive, thoughtless, or even vengeful acts in the heat of emotion by an individual, 
can constitute vandalism and come under the purview of this provision for a two-year minimum 
driver’s license suspension.  
 
Driver’s license suspensions can have a deleterious effect on a person, particularly where 
commutes are long and public transportation is wanting. Judges should have the discretion to 
craft a punishment to fit the crime. The nature and extent of an act of vandalism, the actor, 
circumstances and motive, are specific to the crime.  Sometimes it warrants a driver’s license 
suspension in addition to the other punishment, but sometimes it does not. The resolution gives 
that discretion to the judge. 
 
This resolution is related to Resolution 10-07-2017, which deletes Vehicle Code section 13202.6. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Vehicle Code section 13202.6 to read as follows: 
 
§ 13202.6 1 
 (a) (1) For every conviction of a person for a violation of Section 594, 594.3, or 594.4 of 2 
the Penal Code, committed while the person was 13 years of age or older, the court may shall 3 
suspend the person’s driving privilege for not more than two years, except when the court finds 4 
that a personal or family hardship exists that requires the person to have a driver’s license for his 5 



 

10-03-2017 Page 2 of 3 
 

or her own, or a member of his or her family’s, employment, school, or medically related 6 
purposes. If the person convicted does not yet have the privilege to drive, the court may shall 7 
order the department to delay issuing the privilege to drive for not less than one year nor more 8 
than three years subsequent to the time the person becomes legally eligible to drive. However, if 9 
there is no further conviction for violating Section 594, 594.3, or 594.4 of the Penal Code in a 10 
12-month period after the conviction, the court, upon petition of the person affected, may modify 11 
the order imposing the delay of the privilege. For each successive offense, the court may shall 12 
suspend the person’s driving privilege for those possessing a license or delay the eligibility for 13 
those not in possession of a license at the time of their conviction for one additional year. 14 
 (2) A person whose driving privilege is suspended or delayed for an act involving 15 
vandalism in violation of Section 594, 594.3, or 594.4 of the Penal Code, may elect to reduce the 16 
period of suspension or delay imposed by the court by performing community service under the 17 
supervision of the probation department. The period of suspension or delay ordered under 18 
paragraph (1) shall be reduced at the rate of one day for each hour of community service 19 
performed. If the jurisdiction has adopted a graffiti abatement program as defined in subdivision 20 
(f) of Section 594 of the Penal Code, the period of suspension or delay ordered under paragraph 21 
(1) shall be reduced at the rate of one day for each day of community service performed in the 22 
graffiti abatement program when the defendant and his or her parents or legal guardians are 23 
responsible for keeping a specified property in the community free of graffiti for a specified 24 
period of time. The suspension shall be reduced only when the specified period of participation 25 
has been completed. Participation of a parent or legal guardian is not required under this 26 
paragraph if the court deems this participation to be detrimental to the defendant, or if the parent 27 
or legal guardian is a single parent who must care for young children. For purposes of this 28 
paragraph, “community service” means cleaning up graffiti from any public property, including 29 
public transit vehicles. 30 
 (3) As used in this section, the term “conviction” includes the findings in juvenile 31 
proceedings specified in Section 13105. 32 
 (b) (1) Whenever the court suspends driving privileges pursuant to subdivision (a), the 33 
court in which the conviction is had shall require all drivers’ licenses held by the person to be 34 
surrendered to the court. The court shall, within 10 days following the conviction, transmit a 35 
certified abstract of the conviction, together with any drivers’ licenses surrendered, to the 36 
department. 37 
 (2) Violations of restrictions imposed pursuant to this section are subject to Section 38 
14603. 39 
 (c) The suspension, restriction, or delay of driving privileges pursuant to this section shall 40 
be in addition to any penalty imposed upon conviction of a violation of Section 594, 594.3, or 41 
594.4 of the Penal Code. 42 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  The driver’s license suspension associated with vandalism was a response to 
graffiti in the early 1990’s. At the time, there was a popular and unfounded sentiment associating 



 

10-03-2017 Page 3 of 3 
 

graffiti with gang activity. Under current law, a conviction for vandalism of any kind comes with 
a mandatory driver’s license suspension. Vandalism is one of the only non-driving related 
criminal offenses that comes with a driver’s license suspension. Failure to appear, failure to pay 
traffic fines, and contempt of court may carry driver’s license suspensions. Those issues are 
being addressed by unrelated legislation. Burglars, rapists, and murderers do not face this type of 
punishment. 
 
The Solution:  This resolution seeks to amend Vehicle Code Section 13202.6 to make the 
driver’s license suspension associated with vandalism permissive rather than mandatory. If, in a 
specific case, a judge finds the ability to legally drive is somehow related to the vandalism 
conduct, the court may still impose the driver’s license suspension. 
 
IMPACT STATEMENT 
This resolution does affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHORS AND/OR PERMANENT CONTACTS: Robert Sorokolit, 700 H St, Suite 0270, 
Sacramento, CA 95814; Telephone: (916) 874-6879; Fax (916) 874-8223; email: 
sorokolitr@saccounty.net 
 
RESPONSIBLE FLOOR DELEGATE:  Robert Sorokolit 
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RESOLUTION 10-04-2017 
 

DIGEST 
Vehicles: Exclusion of Evidence from Search and Specified Exceptions 
Adds Evidence Code section 1110 to exclude evidence obtained from a vehicle search unless 
consent, a warrant, or imminent threat of harm exists. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Evidence Code section 1110 to exclude evidence obtained from a vehicle 
search unless consent, a warrant, or imminent threat of harm exists.  This resolution should be 
approved in principle because, absent an arrest, it makes sense to exclude information obtained 
by a warrantless search of a person stopped for a traffic violation. 
 
“In California, issues relating to the suppression of evidence derived from governmental searches 
and seizures are reviewed under federal constitutional standards.’” (People v. Macabeo (2016) 1 
Cal.5th 1206, 1212, quoting People v. Troyer (2011) 51 Cal.4th 599, 605.)  The Macabeo Court 
applied existing federal standards to conclude that the search of a cell phone without a warrant 
was not authorized following the traffic stop of a bicyclist who consented to the removal of the 
contents of his pockets, but was never asked for consent to search his cell phone. (People v. 
Macabeo, supra, 1 Cal.5th at pp. 1213-1219.)  The Supreme Court held the lower courts erred in 
failing to suppress child pornographic images on defendant’s cell phone found as a result of the 
search. (Id., at pp. 1219, 1226.) 
 
Macabeo shows that application of federal constitutional standards for searches and seizures of 
property incident to an arrest, and the suppression of such evidence obtained as a result of a 
violation of those standards, works.  This approach provides certainty of law with the flexibility 
necessitated by the particular facts of each case.   
 
The resolution proposes that Macabeo be codified out of a concern that subsequent judicial 
decisions may limit its scope or overrule it. While this concern overlooks the fact that Macabeo 
is a California Supreme Court decision that lower courts must follow (Auto Equity Sales, Inc. v. 
Superior Court of Santa Clara County (1962) 57 Cal.2d 450, 455.), a similar concern exists for 
all California search and seizure cases that may be affected and informed by development of 
federal constitutional law, and for that reason should be approved. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Evidence Code section 1110 to read as follows: 
 
§ 1110 1 
 Pursuant to California Constitution, Article 1, Section 13, in any criminal action evidence 2 
obtained as a result of a search of a person or a vehicle incident to a stop for an infraction shall 3 
be inadmissible, except in the following circumstances: 4 
 (1) The person stopped or the owner of the vehicle, or a person in actual possession of the 5 
vehicle with the owner’s permission, consents in writing or to the search, or orally to the search, 6 
provided that an oral consent is preserved on a recording instrument; 7 
 (2) The search is authorized by a warrant issued upon probable cause; or 8 
 (3) The search is necessary to protect persons from an imminent threat of harm. 9 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENTS: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  The law regarding searches following stopping a person or vehicle (mostly the 
latter) for a traffic infractions is confusing, although generally favors law enforcement.  In a 
December 2016 decision, the California Supreme Court provided some clarification of the issue 
by limiting searches following stopping a person for a traffic infraction.  (People v. Macabeo 
(2016) 1 Cal.5th 1206). The Court held that, unless the person consents to a search, or some 
other exception applies (such as the person being on probation), the police may not search a 
person after stopping that person for a traffic infraction, unless the police first obtain a search 
warrant for probable cause.  The Court pointed out that police may not circumvent the limitation 
imposed by arresting the detained person, because the Vehicle Code permits the arrest of a 
person charged with an infraction only under limited circumstances. Macabeo should be 
protected from subsequent judicial decisions limiting its scope or overruling it.  
 
The Solution:  In addition to codifying a good court decision, the resolution would add another 
clarification to the law.  Although the Macabeo case involved citing and searching a person on a 
bicycle for running a stop sign, the logic of the case applies equally to stopping a motorist for the 
same offense and searching the motorist’s vehicle. This resolution would make that clear.  
 
The resolution would greatly reduce the number of vehicle searches incident to traffic stops, and 
thereby relieve society and the court system of the burden of prosecuting minor drug offenses 
(falsely with some frequency due to the unreliability of field drug tests).  In addition, there is 
considerable evidence that police are more likely to search vehicles of minorities when they are 
stopped for minor traffic violations; yet police discover drugs in vehicles about the same 
percentage of the time regardless of the ethnicity of the driver.  (S. LaFreniere and A.W. Lehren.  
“The Disproportionate Risks of Driving While Black.”  New York Times, 10/24/2015. p.1a 
[https://www.nytimes.com/2015/10/25/us/racial-disparity-traffic-stops-driving-
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black.html?_r=0.]).  The resolution would alleviate that problem, as well. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  John T. Hansen, 582 Market Street, 17th 
Floor, San Francisco, California 94105. Telephone: 415-444-6684 (o); 510-910-1392 (m); 
jhansenlaw101@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: John T. Hansen 
 

mailto:jhansenlaw101@gmail.com�
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RESOLTUION 10-05-2017 
 

DIGEST  
Vehicle Code: Repealing Suspension of Driver’s Licenses for Habitual Truancy 
Deletes Vehicle Code section 13202.7 to prohibit the suspension of a driver’s license for habitual 
school truancy. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution deletes Vehicle Code section 13202.7 to prohibit the suspension of a driver’s 
license for habitual school truancy. This resolution should be disapproved because there is no 
evidence that denying a driver’s license to a habitually-truant teenager is ineffective, and there is 
some evidence that such laws promote school attendance and graduation.   
 
No Pass No Drive (“NPND”) laws are growing in popularity in the United States, and there is 
much research indicating that denial of a driver’s license for habitual truancy is effective in 
keeping some teenagers in school. (See, e.g., James Crotty: “No Pass No Drive: Effective 
Answer to Dropout Epidemic,” Forbes, July 31, 2012.)  Many of the NPND laws could be 
improved: for example, where it is possible to leave school at age 15 the threat of depriving a 
habitually-truant teenager younger than 18 of his or her driver’s license could actually 
incentivize dropping out of school early. But it does not follow that they are not often effective in 
achieving their goals. Research suggests that they may have contributed to improved national 
high school graduation rates. 
 
The proponent has identified some research indicating that California’s equivalent of a NPND 
law might be less ineffective than hoped, such as the fact that many teenagers are now foregoing 
obtaining a driver’s license until later. But there is no evidence that denying a license is harmful, 
or never serves as a disincentive to truancy. Notably, California requires school attendance until 
the age of 18 (see, Educ. Code, § 48200), so the loss of a driver’s license to a teenager under the 
age of 18 can never provide an incentive to dropping out. The research suggests that the threat of 
denial of a license will incentivize some teenagers to stay in school, which warrants preserving 
the existing statute in its current form. Notably, the statute as written is discretionary, and never 
mandates suspension of a driver’s license. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to repeal Vehicle Code section 13202.7 to read as follows: 
 
§13202.7 1 
 (a) Any minor under the age of 18 years, but 13 years of age or older, who is an habitual 2 
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truant within the meaning of Section 48262 of the Education Code, or who is adjudged by the 3 
juvenile court to be a ward of the court under subdivision (b) of Section 601 of the Welfare and 4 
Institutions Code, may have his or her driving privilege suspended for one year by the court. If 5 
the minor does not yet have the privilege to drive, the court may order the department to delay 6 
issuing the privilege to drive for one year subsequent to the time the person becomes legally 7 
eligible to drive. However, if there is no further truancy in the 12-month period, the court, upon 8 
petition of the person affected, may modify the order imposing the delay of the driving privilege. 9 
For each successive time the minor is found to be an habitual truant, the court may suspend the 10 
minor’s driving privilege for a minor possessing a driver’s license, or delay the eligibility for the 11 
driving privilege for those not in possession of a driver’s license, for one additional year. 12 
 (b) Whenever the juvenile court suspends a minor’s driving privilege pursuant to 13 
subdivision (a), the court may require all driver’s licenses held by the minor to be surrendered to 14 
the court. The court shall, within 10 days following the surrender of the license, transmit a 15 
certified abstract of the findings, together with any driver’s licenses surrendered, to the 16 
department. 17 
 (c) When the juvenile court is considering suspending or delaying a minor’s driving 18 
privilege pursuant to subdivision (a), the court shall consider whether a personal or family 19 
hardship exists that requires the minor to have a driver’s license for his or her own, or a member 20 
of his or her family’s, employment or for medically related purposes. 21 
(d) The suspension, restriction, or delay of a minor’s driving privilege pursuant to this section 22 
shall be in addition to any other penalty imposed by law on the minor. 23 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  When a minor is a “habitual truant,” Vehicle Code § 13202.7 allows the court to 
suspend or to delay the minor’s driver’s license.  However, in its “Best Practices Guide to 
Reducing Suspended Drivers” report from February 2013, the American Association of Motor 
Vehicle Administrators (AAMVA) recommended that legislatures should repeal state laws 
requiring the suspension of driving privileges for non-highway safety related violations.  The 
report claimed: 
 
• The common belief that a driver license suspension provides effective, sustainable 
motivation to encourage individuals to comply with court ordered or legislated mandates to 
avoid suspension is not supported by empirical evidence. 
 
• When licenses are suspended for social non-conformance reasons, the suspension is 
“watered down” in value; it becomes less serious in the minds of law enforcement, the courts and 
the public. 
 
In addition, according to an AAA Foundation for Traffic Safety report from 2013, available at: 
http://newsroom.aaa.com/wp-content/uploads/2013/07/Teens-Delay-Licensing-FTS-Report.pdf, 
many teenagers are not obtaining their driver’s licenses until they are older.  As a result, most 

http://newsroom.aaa.com/wp-content/uploads/2013/07/Teens-Delay-Licensing-FTS-Report.pdf�
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teenagers who are between the ages of 16 and 18 are not motivated to obtain their driver’s 
licenses anyway. 
 
The Solution:  According to the California Department of Education: 
 
When a student is a habitual truant, the student may be referred to a school attendance review 
board (SARB) or to the county probation department pursuant to Education Code § 48263. The 
student may also be referred to a probation officer or district attorney mediation program 
pursuant to Education Code § 48263.5. The intent of these laws is to provide intensive guidance 
to meet the special needs of students with school attendance problems or school behavior 
problems pursuant to Education Code § 48320. These interventions are designed to divert 
Students with serious attendance and behavioral problems from the juvenile justice system and to 
reduce the number of students who drop out of school. 
 
See CA Department of Education “Truancy” webpage, available at 
http://www.cde.ca.gov/ls/ai/tr/. 
 
Because Vehicle Code § 13202.7, to suspend driver’s licenses, conflicts with the California 
Department of Education’s guidelines for mediation and rehabilitation, then § 13202.7 should be 
repealed. 

 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Education Code § 48263: Habitually truant students may be referred to a school attendance 
review board or to the probation department. 
 
Education Code § 48263.5: A school attendance review board may refer a truancy matter to the 
district attorney or the probation officer. 
 
Education Code § 48320: School attendance review boards can “propose and promote the use of 
alternatives to the juvenile court system.” 
 
AUTHOR AND/OR PERMANENT CONTACT:  Catherine Rucker, P.O. Box 854, Novato, 
CA 94947, Cell: 415-246-6647 catherinerucker@me.com 
 
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker 

http://www.cde.ca.gov/ls/ai/tr/�
mailto:catherinerucker@me.com�
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RESOLUTION 10-06-2017 
 

DIGEST 
Prostitution Related Convictions:  Repeal of Driver’s License Suspension 
Deletes Vehicle Code section 13201.5 and amends Penal Code section 647 to prohibit 
suspension of driver’s licenses based on a conviction of prostitution related offenses.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:           
No similar resolutions found. 
     
Reasons: 
This resolution deletes Vehicle Code section 13201.5 and amends Penal Code section 647 to 
prohibit suspension of driver’s licenses based on a conviction of prostitution related offenses.   
This resolution should be approved in principle because there is no evidence that the threat of 
suspension of the driver’s license of an individual convicted of soliciting prostitution increases 
compliance with anti-prostitution laws.  
 
Driver’s license suspensions are reasonable where the underlying conviction involves the 
reckless or unsafe use of a motor vehicle; however, where the most current evidence does not 
confirm a nexus between compliance with current anti-prostitution laws and the threat of (or 
actual) suspension of an individual’s driver’s license, this punishment is ineffective. Decoupling 
driver’s license suspensions from non-driving offenses also makes sense to focus the limited 
resources of the court and law enforcement on addressing motor vehicle violations through 
suspensions and developing other, more effective programs to prevent prostitution and related 
crimes.  
 
This resolution is related to Resolutions 10-03-2017 and 10-07-2017. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to repeal Vehicle Code section 13201.5 and amend Penal Code section 647 to read as 
follows: 
 
§ 13201.5 1 
 (a) A court may suspend, for not more than 30 days, the privilege of any person to 2 
operate a motor vehicle upon conviction of subdivision (b) of Section 647 of the Penal Code 3 
where the violation was committed within 1,000 feet of a private residence and with the use of a 4 
vehicle. 5 
 (b) A court may suspend, for not more than 30 days, the privilege of any person to 6 
operate a motor vehicle upon conviction of subdivision (a) of Section 647 of the Penal Code, 7 
where a peace officer witnesses the violator pick up a person who is engaging in loitering with 8 
the intent to commit prostitution, as described in Section 653.22 of the Penal Code, and the 9 
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violator subsequently engages with that person in a lewd act within 1,000 feet of a private 10 
residence and with the use of a vehicle. 11 
 (c) Instead of ordering the suspension under subdivision (a) or (b), a court may order a 12 
person’s privilege to operate a motor vehicle restricted for not more than six months to necessary 13 
travel to and from the person’s place of employment or education. If driving a motor vehicle is 14 
necessary to perform the duties of the person’s employment, the court may also allow the person 15 
to drive in that person’s scope of employment. 16 
 17 
§ 647 18 
 Except as provided in paragraph (5) of subdivision (b) and subdivision (l), every person 19 
who commits any of the following acts is guilty of disorderly conduct, a misdemeanor: 20 
 (a) An individual who solicits anyone to engage in or who engages in lewd or dissolute 21 
conduct in any public place or in any place open to the public or exposed to public view. 22 
 (b) (1) An individual who solicits, or who agrees to engage in, or who engages in, any act 23 
of prostitution with the intent to receive compensation, money, or anything of value from another 24 
person. An individual agrees to engage in an act of prostitution when, with specific intent to so 25 
engage, he or she manifests an acceptance of an offer or solicitation by another person to so 26 
engage, regardless of whether the offer or solicitation was made by a person who also possessed 27 
the specific intent to engage in an act of prostitution. 28 
 (2) An individual who solicits, or who agrees to engage in, or who engages in, any act of 29 
prostitution with another person who is 18 years of age or older in exchange for the individual 30 
providing compensation, money, or anything of value to the other person. An individual agrees 31 
to engage in an act of prostitution when, with specific intent to so engage, he or she manifests an 32 
acceptance of an offer or solicitation by another person who is 18 years of age or older to so 33 
engage, regardless of whether the offer or solicitation was made by a person who also possessed 34 
the specific intent to engage in an act of prostitution. 35 
 (3) An individual who solicits, or who agrees to engage in, or who engages in, any act of 36 
prostitution with another person who is a minor in exchange for the individual providing 37 
compensation, money, or anything of value to the minor. An individual agrees to engage in an 38 
act of prostitution when, with specific intent to so engage, he or she manifests an acceptance of 39 
an offer or solicitation by someone who is a minor to so engage, regardless of whether the offer 40 
or solicitation was made by a minor who also possessed the specific intent to engage in an act of 41 
prostitution. 42 
 (4) A manifestation of acceptance of an offer or solicitation to engage in an act of 43 
prostitution does not constitute a violation of this subdivision unless some act, in addition to the 44 
manifestation of acceptance, is done within this state in furtherance of the commission of the act 45 
of prostitution by the person manifesting an acceptance of an offer or solicitation to engage in 46 
that act. As used in this subdivision, “prostitution” includes any lewd act between persons for 47 
money or other consideration. 48 
 (5) Notwithstanding paragraphs (1) to (3), inclusive, this subdivision does not apply to a 49 
child under 18 years of age who is alleged to have engaged in conduct to receive money or other 50 
consideration that would, if committed by an adult, violate this subdivision. A commercially 51 
exploited child under this paragraph may be adjudged a dependent child of the court pursuant to 52 
paragraph (2) of subdivision (b) of Section 300 of the Welfare and Institutions Code and may be 53 
taken into temporary custody pursuant to subdivision (a) of Section 305 of the Welfare and 54 
Institutions Code, if the conditions allowing temporary custody without warrant are met. 55 
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 (c) Who accosts other persons in any public place or in any place open to the public for 56 
the purpose of begging or soliciting alms. 57 
 (d) Who loiters in or about any toilet open to the public for the purpose of engaging in or 58 
soliciting any lewd or lascivious or any unlawful act. 59 
 (e) Who lodges in any building, structure, vehicle, or place, whether public or private, 60 
without the permission of the owner or person entitled to the possession or in control of it. 61 
 (f) Who is found in any public place under the influence of intoxicating liquor, any drug, 62 
controlled substance, toluene, or any combination of any intoxicating liquor, drug, controlled 63 
substance, or toluene, in a condition that he or she is unable to exercise care for his or her own 64 
safety or the safety of others, or by reason of his or her being under the influence of intoxicating 65 
liquor, any drug, controlled substance, toluene, or any combination of any intoxicating liquor, 66 
drug, or toluene, interferes with or obstructs or prevents the free use of any street, sidewalk, or 67 
other public way. 68 
 (g) If a person has violated subdivision (f), a peace officer, if he or she is reasonably able 69 
to do so, shall place the person, or cause him or her to be placed, in civil protective custody. The 70 
person shall be taken to a facility, designated pursuant to Section 5170 of the Welfare and 71 
Institutions Code, for the 72-hour treatment and evaluation of inebriates. A peace officer may 72 
place a person in civil protective custody with that kind and degree of force that would be lawful 73 
were he or she effecting an arrest for a misdemeanor without a warrant. A person who has been 74 
placed in civil protective custody shall not thereafter be subject to any criminal prosecution or 75 
juvenile court proceeding based on the facts giving rise to this placement. This subdivision does 76 
not apply to the following persons: 77 
 (1) A person who is under the influence of any drug, or under the combined influence of 78 
intoxicating liquor and any drug. 79 
 (2) A person who a peace officer has probable cause to believe has committed any felony, 80 
or who has committed any misdemeanor in addition to subdivision (f). 81 
 (3) A person who a peace officer in good faith believes will attempt escape or will be 82 
unreasonably difficult for medical personnel to control. 83 
 (h) Who loiters, prowls, or wanders upon the private property of another, at any time, 84 
without visible or lawful business with the owner or occupant. As used in this subdivision, 85 
“loiter” means to delay or linger without a lawful purpose for being on the property and for the 86 
purpose of committing a crime as opportunity may be discovered. 87 
 (i) Who, while loitering, prowling, or wandering upon the private property of another, at 88 
any time, peeks in the door or window of any inhabited building or structure, without visible or 89 
lawful business with the owner or occupant. 90 
 (j) (1) A person who looks through a hole or opening, into, or otherwise views, by means 91 
of any instrumentality, including, but not limited to, a periscope, telescope, binoculars, camera, 92 
motion picture camera, camcorder, or mobile phone, the interior of a bedroom, bathroom, 93 
changing room, fitting room, dressing room, or tanning booth, or the interior of any other area in 94 
which the occupant has a reasonable expectation of privacy, with the intent to invade the privacy 95 
of a person or persons inside. This subdivision does not apply to those areas of a private business 96 
used to count currency or other negotiable instruments. 97 
 (2) A person who uses a concealed camcorder, motion picture camera, or photographic 98 
camera of any type, to secretly videotape, film, photograph, or record by electronic means, 99 
another, identifiable person under or through the clothing being worn by that other person, for 100 
the purpose of viewing the body of, or the undergarments worn by, that other person, without the 101 
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consent or knowledge of that other person, with the intent to arouse, appeal to, or gratify the lust, 102 
passions, or sexual desires of that person and invade the privacy of that other person, under 103 
circumstances in which the other person has a reasonable expectation of privacy. 104 
 (3) (A) A person who uses a concealed camcorder, motion picture camera, or 105 
photographic camera of any type, to secretly videotape, film, photograph, or record by electronic 106 
means, another, identifiable person who may be in a state of full or partial undress, for the 107 
purpose of viewing the body of, or the undergarments worn by, that other person, without the 108 
consent or knowledge of that other person, in the interior of a bedroom, bathroom, changing 109 
room, fitting room, dressing room, or tanning booth, or the interior of any other area in which 110 
that other person has a reasonable expectation of privacy, with the intent to invade the privacy of 111 
that other person. 112 
 (B) Neither of the following is a defense to the crime specified in this paragraph: 113 
 (i) The defendant was a cohabitant, landlord, tenant, cotenant, employer, employee, or 114 
business partner or associate of the victim, or an agent of any of these. 115 
 (ii) The victim was not in a state of full or partial undress. 116 
 (4) (A) A person who intentionally distributes the image of the intimate body part or parts 117 
of another identifiable person, or an image of the person depicted engaged in an act of sexual 118 
intercourse, sodomy, oral copulation, sexual penetration, or an image of masturbation by the 119 
person depicted or in which the person depicted participates, under circumstances in which the 120 
persons agree or understand that the image shall remain private, the person distributing the image 121 
knows or should know that distribution of the image will cause serious emotional distress, and 122 
the person depicted suffers that distress. 123 
 (B) A person intentionally distributes an image described in subparagraph (A) when he or 124 
she personally distributes the image, or arranges, specifically requests, or intentionally causes 125 
another person to distribute that image. 126 
 (C) As used in this paragraph, “intimate body part” means any portion of the genitals, the 127 
anus and in the case of a female, also includes any portion of the breasts below the top of the 128 
areola, that is either uncovered or clearly visible through clothing. 129 
 (D) It shall not be a violation of this paragraph to distribute an image described in 130 
subparagraph (A) if any of the following applies: 131 
 (i) The distribution is made in the course of reporting an unlawful activity. 132 
 (ii) The distribution is made in compliance with a subpoena or other court order for use in 133 
a legal proceeding. 134 
 (iii) The distribution is made in the course of a lawful public proceeding. 135 
 (5) This subdivision does not preclude punishment under any section of law providing for 136 
greater punishment. 137 
 (k) In addition to any punishment prescribed by this section, a court may suspend, for not 138 
more than 30 days, the privilege of the person to operate a motor vehicle pursuant to Section 139 
13201.5 of the Vehicle Code for any violation of subdivision (b) that was committed within 140 
1,000 feet of a private residence and with the use of a vehicle. In lieu of the suspension, the court 141 
may order a person’s privilege to operate a motor vehicle restricted, for not more than six 142 
months, to necessary travel to and from the person’s place of employment or education. If 143 
driving a motor vehicle is necessary to perform the duties of the person’s employment, the court 144 
may also allow the person to drive in that person’s scope of employment. 145 
 (l) (1) A second or subsequent violation of subdivision (j) is punishable by imprisonment 146 
in a county jail not exceeding one year, or by a fine not exceeding two thousand dollars ($2,000), 147 
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or by both that fine and imprisonment. 148 
(2) If the victim of a violation of subdivision (j) was a minor at the time of the offense, the 149 
violation is punishable by imprisonment in a county jail not exceeding one year, or by a fine not 150 
exceeding two thousand dollars ($2,000), or by both that fine and imprisonment. 151 
 (l) (m) (1) If a crime is committed in violation of subdivision (b) and the person who was 152 
solicited was a minor at the time of the offense, and if the defendant knew or should have known 153 
that the person who was solicited was a minor at the time of the offense, the violation is 154 
punishable by imprisonment in a county jail for not less than two days and not more than one 155 
year, or by a fine not exceeding ten thousand dollars ($10,000), or by both that fine and 156 
imprisonment. 157 
 (2) The court may, in unusual cases, when the interests of justice are best served, reduce 158 
or eliminate the mandatory two days of imprisonment in a county jail required by this 159 
subdivision. If the court reduces or eliminates the mandatory two days’ imprisonment, the court 160 
shall specify the reason on the record. 161 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  In its “Best Practices Guide to Reducing Suspended Drivers” report from 
February 2013, the American Association of Motor Vehicle Administrators (AAMVA) claimed: 
 
• The common belief that a driver license suspension provides effective, sustainable 
motivation to encourage individuals to comply with court ordered or legislated mandates to 
avoid suspension is not supported by empirical evidence. 
 
• When licenses are suspended for social non-conformance reasons, the suspension is 
“watered down” in value; it becomes less serious in the minds of law enforcement, the courts and 
the public. 
 
As a result, the report recommended that legislatures repeal state laws requiring the suspension 
of driving privileges for non-highway safety related violations. 
 
The Solution:  Because prostitution in a parked car is not a highway-safety-related offense, then 
Vehicle Code §13201.5, to allow courts to suspend the driver’s licenses for prostitution 
offenders, should be repealed and Penal Code § 647, also to suspend driver’s licenses, should be 
amended. 
 
See “Final Report on the Evaluation of the First Offender Prostitution Program (FOPP), Report 
Summary,” U.S. Department of Justice (Mar. 7, 2008), available at: 
https://www.ncjrs.gov/pdffiles1/nij/grants/222451.pdf (“The [San Francisco FOPP] program is 
effective in producing positive shifts in attitudes and gains in knowledge.  More importantly, the 
program was found to have reduced recidivism.”). 
 

https://www.ncjrs.gov/pdffiles1/nij/grants/222451.pdf�
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IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
SB 420 (Huff, 2016): to distinguish between people getting paid for sex and the people who are 
paying for sex.   
 
AB 1322 (Mitchell, 2016): Penal Code 647, for prostitution, no longer applies to a child under 
age 18. 
 
SB 1129 (Monning, 2016): deleting the mandatory minimum terms of incarceration imposed for 
engaging in prohibited acts relating to prostitution.  SB 1129 initially included a repeal for court-
ordered driver’s license suspensions for prostitution. 
 
AB 2147 (Eggman, 2016): to impound vehicles used in prostitution.  Vetoed by the Governor. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Catherine Rucker, P.O. Box 854, Novato, 
CA 94947, Cell: 415-246-6647, catherinerucker@me.com 
 
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker 

mailto:catherinerucker@me.com�
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RESOLUTION 10-07-2017 
 

DIGEST  
Vandalism Offenses: Repealing Suspension of Driver’s Licenses for Vandalism Offenses 
Deletes Vehicle Code section 13202.6 to prohibit the suspension of a driver’s license for 
vandalism offenses including graffiti. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution deletes Vehicle Code 13202.6 to prohibit the suspension of a driver’s license for 
vandalism including graffiti. This resolution should be disapproved because there is no evidence 
that suspending the driver’s licenses of persons who deface property with graffiti or commit 
other acts of vandalism is an ineffective deterrent in all cases. 
 
The proponent claims some research indicating that suspension of driving privileges as a 
punishment might be less ineffective than hoped for as a deterrent for graffiti offenses. This is 
apparently because minors, who are often the perpetrators of such vandalism, are now foregoing 
obtaining a driver’s license until they are older. While community service and graffiti removal 
may promote rehabilitation, it nonetheless stands to reason that denial of driving privileges will 
serve as a deterrent to such conduct, especially by teenagers. Even if some are waiting to obtain a 
driver’s license, most teenagers are eager to learn to drive a car, and would be restricted in 
movements without a license. Further, Vehicle Code section 13202.6 is not only addressed to 
graffiti offenses, but vandalism generally.  However, this resolution takes away all of the court’s 
discretion to impose the suspension of a driver’s license as part of the sentence even where there 
is a nexus between driving and the vandalism at issue.   
 
California recognizes that loss of driving privileges could have a negative economic impact in 
the long run, and therefore allows an exception to license suspension, where loss of driving 
privileges would affect employment. (Veh. Code, § 13202.6, subd. (a)(1).) Thus, the Court has 
some discretion on the imposition of the sentence. 
 
This resolution is related to Resolution 10-03-2017, which gives the judicial officer discretion to 
suspend a driver’s license. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to delete Vehicle Code section 13202.6 to read as follows: 
 
§ 13202.6 1 
 (a) (1) For every conviction of a person for a violation of Section 594, 594.3, or 594.4 of 2 
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the Penal Code, committed while the person was 13 years of age or older, the court shall suspend 3 
the person’s driving privilege for not more than two years, except when the court finds that a 4 
personal or family hardship exists that requires the person to have a driver’s license for his or her 5 
own, or a member of his or her family’s, employment, school, or medically related purposes. If 6 
the person convicted does not yet have the privilege to drive, the court shall order the department 7 
to delay issuing the privilege to drive for not less than one year nor more than three years 8 
subsequent to the time the person becomes legally eligible to drive. However, if there is no 9 
further conviction for violating Section 594, 594.3, or 594.4 of the Penal Code in a 12-month 10 
period after the conviction, the court, upon petition of the person affected, may modify the order 11 
imposing the delay of the privilege. For each successive offense, the court shall suspend the 12 
person’s driving privilege for those possessing a license or delay the eligibility for those not in 13 
possession of a license at the time of their conviction for one additional year. 14 
 (2) A person whose driving privilege is suspended or delayed for an act involving 15 
vandalism in violation of Section 594, 594.3, or 594.4 of the Penal Code, may elect to reduce the 16 
period of suspension or delay imposed by the court by performing community service under the 17 
supervision of the probation department. The period of suspension or delay ordered under 18 
paragraph (1) shall be reduced at the rate of one day for each hour of community service 19 
performed. If the jurisdiction has adopted a graffiti abatement program as defined in subdivision 20 
(f) of Section 594 of the Penal Code, the period of suspension or delay ordered under paragraph 21 
(1) shall be reduced at the rate of one day for each day of community service performed in the 22 
graffiti abatement program when the defendant and his or her parents or legal guardians are 23 
responsible for keeping a specified property in the community free of graffiti for a specified 24 
period of time. The suspension shall be reduced only when the specified period of participation 25 
has been completed. Participation of a parent or legal guardian is not required under this 26 
paragraph if the court deems this participation to be detrimental to the defendant, or if the parent 27 
or legal guardian is a single parent who must care for young children. For purposes of this 28 
paragraph, “community service” means cleaning up graffiti from any public property, including 29 
public transit vehicles. 30 
 (3) As used in this section, the term “conviction” includes the findings in juvenile 31 
proceedings specified in Section 13105. 32 
 (b) (1) Whenever the court suspends driving privileges pursuant to subdivision (a), the 33 
court in which the conviction is had shall require all drivers’ licenses held by the person to be 34 
surrendered to the court. The court shall, within 10 days following the conviction, transmit a 35 
certified abstract of the conviction, together with any drivers’ licenses surrendered, to the 36 
department. 37 
 (2) Violations of restrictions imposed pursuant to this section are subject to Section 38 
14603. 39 
 (c) The suspension, restriction, or delay of driving privileges pursuant to this section shall 40 
be in addition to any penalty imposed upon conviction of a violation of Section 594, 594.3, or 41 
594.4 of the Penal Code. 42 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco 
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STATEMENT OF REASONS 
 
The Problem:  When a minor is convicted of a graffiti offense under Penal Code section 594, 
then Vehicle Code § 13202.6 requires the court to suspend or to delay the issuance of the minor 
driver’s license.  In addition, Vehicle Code § 13202.6 allows the court to force the minor’s 
family members to perform community service – when they were not the ones who created the 
graffiti. 
 
According to an AAA Foundation for Traffic Safety report from 2013 (available at: 
http://newsroom.aaa.com/wp-content/uploads/2013/07/Teens-Delay-Licensing-FTS-Report.pdf), 
many teenagers are not obtaining their driver’s licenses until they are older.  The report found 
that only 44% of the survey respondents reported obtaining a driver’s license within one year of 
the minimum age for licensing, and only 54% reported obtaining a license before age 18.  The 
main reasons were: lack of access to a car, alternative transportation options, and costs associated 
with driving.   
 
Vehicle Code § 13202.6 was created to be “tough on crime” by taking driving privileges away 
from offending teenagers.  However, this approach is not effective because so many teenagers 
are not motivated to earn a driver’s license or do not have access to a car. 
 
The Solution:  Penal Code §§ 594 et al. allow a court to order “community service or graffiti 
removal … or to undergo counseling.”  Because this rehabilitation approach is ideal, then 
Vehicle Code § 13202.6 should be repealed. 
 
In addition, the American Association of Motor Vehicle Administrators (AAMVA) recommends 
that legislatures should repeal state laws requiring the suspension of driving privileges for non-
highway safety related violations.  See “Best Practice Guide to Reducing Suspended Drivers 
(2013),” available at: http://www.aamva.org/best-practices-and-model-legislation/. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Penal Code sections 594, 594.1, 594.6, and 594.8.1: to allow courts to order community service, 
graffiti removal, or counseling. 
 
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, P.O. Box 854, Novato, 
CA 94947, Cell: 415-246-6647, catherinerucker@me.com 
 
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker 

http://newsroom.aaa.com/wp-content/uploads/2013/07/Teens-Delay-Licensing-FTS-Report.pdf�
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RESOLUTION 10-08-2017 
 
DIGEST 
Vehicle Code Infractions: Elimination of Penalty Assessments 
Amends Penal Code section 1464 to remove Vehicle Code infractions from those violations to 
which a penalty assessment is assessed.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:           
No similar resolutions found. 
     
Reasons: 
This resolution amends Penal Code section 1464 to remove Vehicle Code infractions from those 
violations to which a penalty assessment is assessed.  This resolution should be approved in 
principle because government should not be funded by assessing additional fees and penalty 
assessments in lieu of either raising taxes or reprioritizing the expenditure of General Fund 
monies, the fees and penalty assessments have a disparate impact on poor and low-income 
people, and the imposition of fines and fees by the courts, who are already underfunded, gives 
the impression that the courts are imposing fees to fund their operations rather than to administer 
justice.   
 
Fine, fee, penalty, and assessment structure of California’s traffic courts is in need of overhaul.  
In addition to articles and studies by advocates at the Western Center for Law and Poverty, the 
ACLU, the Southern Poverty Law Center, and many others, the Judicial Council of California 
has invested hundreds of hours over the past two years investigating possible solutions to reduce 
the impacts of traffic violations on low income Californians.  The Chief Justice of California 
convened the Commission on California’s Courts (“the Futures Commission”) to identify 
possible solutions to the disparate impact of fines, fees, penalties, and assessments on low 
income Californians, as well as to address the inherent conflicts of interests in courts levying 
penalties and assessments that fund their operations.  Specifically, an update from the Future’s 
Commission is due to the Judicial Council by the end of this calendar year on the subject of civil 
adjudication of traffic violations.  If the Judicial Council adopts the recommendations, it could be 
a year or more before the change is enacted. 
 
While the work of the Judicial Council is ongoing, the impact on low-income people in 
California of the fines, fees, penalties and assessments goes on, and continues to create burdens 
that can’t be overcome by a change in adjudication sometime in the future.  Likewise, the 
Legislature should not simply increase penalties to raise money for government functions 
including the funding of the courts.  Either it must increase revenue fairly, for example via taxes, 
or it must prioritize how it allocates existing General Fund revenue. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 1464 to read as follows: 
 
§ 1464 1 
 (a) (1) Subject to Chapter 12 (commencing with Section 76000) of Title 8 of the 2 
Government Code, and except as otherwise provided in this section, there shall be levied a state 3 
penalty in the amount of ten dollars ($10) for every ten dollars ($10), or part of ten dollars ($10), 4 
upon every fine, penalty, or forfeiture imposed and collected by the courts for all criminal 5 
offenses, including all offenses, except: 6 
 (i) parking offenses as defined in subdivision (i) of Section 1463, involving a violation of 7 
a section of the Vehicle Code or any local ordinance adopted pursuant to the Vehicle Code, and 8 
 (ii) Vehicle Code infractions. 9 
 (2) Any bail schedule adopted pursuant to Section 1269b or bail schedule adopted by the 10 
Judicial Council pursuant to Section 40310 of the Vehicle Code may include the necessary 11 
amount to pay the penalties established by this section and Chapter 12 (commencing with 12 
Section 76000) of Title 8 of the Government Code, and the surcharge authorized by Section 13 
1465.7, for all matters where a personal appearance is not mandatory and the bail is posted 14 
primarily to guarantee payment of the fine. 15 
 (3) The penalty imposed by this section does not apply to the following: 16 
 (A) Any restitution fine. 17 
 (B) Any penalty authorized by Chapter 12 (commencing with Section 76000) of Title 8 18 
of the Government Code. 19 
 (C) Any parking offense subject to Article 3 (commencing with Section 40200) of 20 
Chapter 1 of Division 17 of the Vehicle Code. 21 
 (D) The state surcharge authorized by Section 1465.7. 22 
 (b) Where multiple offenses are involved, the state penalty shall be based upon the total 23 
fine or bail for each case. When a fine is suspended, in whole or in part, the state penalty shall be 24 
reduced in proportion to the suspension. 25 
 (c) When any deposited bail is made for an offense to which this section applies, and for 26 
which a court appearance is not mandatory, the person making the deposit shall also deposit a 27 
sufficient amount to include the state penalty prescribed by this section for forfeited bail. If bail 28 
is returned, the state penalty paid thereon pursuant to this section shall also be returned. 29 
 (d) In any case where a person convicted of any offense, to which this section applies, is 30 
in prison until the fine is satisfied, the judge may waive all or any part of the state penalty, the 31 
payment of which would work a hardship on the person convicted or his or her immediate 32 
family. 33 
 (e) After a determination by the court of the amount due, the clerk of the court shall 34 
collect the penalty and transmit it to the county treasury. The portion thereof attributable to 35 
Chapter 12 (commencing with Section 76000) of Title 8 of the Government Code shall be 36 
deposited in the appropriate county fund and 70 percent of the balance shall then be transmitted 37 
to the State Treasury, to be deposited in the State Penalty Fund, which is hereby created, and 30 38 
percent to remain on deposit in the county general fund. The transmission to the State Treasury 39 
shall be carried out in the same manner as fines collected for the state by a county. 40 
 (f) The moneys so deposited in the State Penalty Fund shall be distributed as follows: 41 
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 (1) Once a month there shall be transferred into the Fish and Game Preservation Fund an 42 
amount equal to 0.33 percent of the state penalty funds deposited in the State Penalty Fund 43 
during the preceding month, except that the total amount shall not be less than the state penalty 44 
levied on fines or forfeitures for violation of state laws relating to the protection or propagation 45 
of fish and game. These moneys shall be used for the education or training of department 46 
employees which fulfills a need consistent with the objectives of the Department of Fish and 47 
Game. 48 
 (2) Once a month there shall be transferred into the Restitution Fund an amount equal to 49 
32.02 percent of the state penalty funds deposited in the State Penalty Fund during the preceding 50 
month. Those funds shall be made available in accordance with Section 13967 of the 51 
Government Code. 52 
 (3) Once a month there shall be transferred into the Peace Officers’ Training Fund an 53 
amount equal to 23.99 percent of the state penalty funds deposited in the State Penalty Fund 54 
during the preceding month. 55 
 (4) Once a month there shall be transferred into the Driver Training Penalty Assessment 56 
Fund an amount equal to 25.70 percent of the state penalty funds deposited in the State Penalty 57 
Fund during the preceding month. 58 
 (5) Once a month there shall be transferred into the Corrections Training Fund an amount 59 
equal to 7.88 percent of the state penalty funds deposited in the State Penalty Fund during the 60 
preceding month. Money in the Corrections Training Fund is not continuously appropriated and 61 
shall be appropriated in the Budget Act. 62 
 (6) Once a month there shall be transferred into the Local Public Prosecutors and Public 63 
Defenders Training Fund established pursuant to Section 11503 an amount equal to 0.78 percent 64 
of the state penalty funds deposited in the State Penalty Fund during the preceding month. The 65 
amount so transferred shall not exceed the sum of eight hundred fifty thousand dollars 66 
($850,000) in any fiscal year. The remainder in excess of eight hundred fifty thousand dollars 67 
($850,000) shall be transferred to the Restitution Fund. 68 
 (7) Once a month there shall be transferred into the Victim-Witness Assistance Fund an 69 
amount equal to 8.64 percent of the state penalty funds deposited in the State Penalty Fund 70 
during the preceding month. 71 
 (8) (A) Once a month there shall be transferred into the Traumatic Brain Injury Fund, 72 
created pursuant to Section 4358 of the Welfare and Institutions Code, an amount equal to 0.66 73 
percent of the state penalty funds deposited into the State Penalty Fund during the preceding 74 
month. However, the amount of funds transferred into the Traumatic Brain Injury Fund for the 75 
1996–97 fiscal year shall not exceed the amount of five hundred thousand dollars ($500,000). 76 
Thereafter, funds shall be transferred pursuant to the requirements of this section. 77 
Notwithstanding any other provision of law, the funds transferred into the Traumatic Brain 78 
Injury Fund for the 1997–98, 1998–99, and 1999–2000 fiscal years, may be expended by the 79 
State Department of Mental Health, in the current fiscal year or a subsequent fiscal year, to 80 
provide additional funding to the existing projects funded by the Traumatic Brain Injury Fund, to 81 
support new projects, or to do both. 82 
 (B) Any moneys deposited in the State Penalty Fund attributable to the assessments made 83 
pursuant to subdivision (i) of Section 27315 of the Vehicle Code on or after the date that Chapter 84 
6.6 (commencing with Section 5564) of Part 1 of Division 5 of the Welfare and Institutions Code 85 
is repealed shall be utilized in accordance with paragraphs (1) to (8), inclusive, of this 86 
subdivision. 87 
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(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENTS: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
` 
The Problem:  Tickets for all Vehicle Code violations include supplemental fees for various state 
and local programs, with one exception for “parking offenses.”  For example, Penal Code § 1464 
doubles the base fine to fund these programs: 
 
Restitution 
Peace Officer’s Training 
Driver Training Penalty Assessment 
Corrections Training, and 
Local Public Prosecutors and Public Defenders Training 
 
And Government Code §§ 70372 and 76000 add fees for: 
 
Courthouse Construction 
Criminal Justice Facilities Construction 
Automated Fingerprint Identification 
Emergency Medical Service, and 
DNA Identification 
 
Due to these ten supplemental fees, a Vehicle Code violation with a $100 base fine results in a 
$490 total fine.  “Not Just a Ferguson Problem,” 10, http://www.lccr.com/not-just-ferguson-
problem-how-traffic-courts-drive-inequality-in-california/.   If a person cannot afford to pay, 
then a $300 late fee will apply.  And then the court will order the DMV to suspend the person’s 
driver’s license.  Vehicle Code § 13365.  According to the US Department of Justice, these 
governmental supplemental fees and driver’s license suspensions are harmful because they force 
individuals into escalating debt and unnecessary incarceration, leading to job loss and becoming 
trapped in a cycle of poverty.  See https://www.justice.gov/opa/pr/justice-department-announces-
resources-assist-state-and-local-reform-fine-and-fee-practices. 
 
The Solution:  A Vehicle Code infraction with a base fine of $100 should have a total cost of a 
little over $100.  If this were the case, then many people would pay what they owe, and the $100 
would go to the local court.  However, when a $100 ticket ends up costing $500, then many 
people decide to pay nothing.  As a result, the court does not collect its $100 and the ten 
supplemental fees are not collected either. 
 
Instead of addressing the supplemental fees, California’s “solution” has been to create a Traffic 
Ticket Amnesty Program.  See Vehicle Code  § 42008.8.  During the first seven months of the 
2015-2017 Amnesty Program, the Senate shared that “more than 132,000 delinquent debt cases” 
had been resolved.  SB 881 (Hertzberg, 2016) Senate Floor Analysis (Aug. 24, 2016).  However, 
according to “Not Just a Ferguson Problem: How Traffic Court Drive Inequality in California 

http://www.lccr.com/not-just-ferguson-problem-how-traffic-courts-drive-inequality-in-california/�
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(Report),” our courts have 10 billion dollars in outstanding debt for traffic tickets.  (Report, at 6.)  
Thus, the amnesty approach has been an epic failure. 
 
SB 185’s goal is to improve California’s amnesty program.  For example, the bill would require 
the courts to offer an “indigency” determination for each person with a traffic ticket.  If the 
person is found to be indigent, then the court shall reduce the traffic ticket fee by 80%.  As a 
result, SB 185’s will create an overly-burdensome administrative program to allow courts to take 
a $100 ticket that was inflated to $500 back down to $100 – for people who can file paperwork 
to prove that they are poor. 
 
Charging $500 for a $100 traffic ticket is not reasonable – no matter what a person’s economic 
status is.  Because Penal Code § 1464 has caused 10 billion in uncollected debt, it must be 
repealed. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
SB 185 (Hertzberg, 2017): People with traffic tickets for Vehicle Code infractions will have the 
right to request an “indigency” determination.  If the court finds the person to be indegent, then 
the court will reduce the fine and fees by 80%.  In addition, if the person does not pay the fees 
within a 4-year period, then the debt will be vacated, in the interest of justice. 
 
SB 85 (Committee on Budget and Fiscal Review, 2015): established the 2015-2017 Traffic 
Ticket Amnesty Program in Vehicle Code § 42008.8. 
 
SB 881 (Hertzberg, 2016): clarified procedures for the courts to administer the 2015-2017 
Amnesty Program. 
 
AB 1657 (Wieckowski, 2012): proposed adding another supplemental fee for spinal cord injury 
research, and was vetoed by the Governor. 
 
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, P.O. Box 854, Novato, 
CA 94947, Cell: 415-246-6647, catherinerucker@me.com 
 
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker 

mailto:catherinerucker@me.com�
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RESOLUTION 10-09-2017 
 

DIGEST 
Repeal Driver’s License Suspensions for Failure to pay Court Fees 
Deletes Vehicle Code section 13365 and amends Penal Code section 1463.007 to prohibit the 
DMV from suspending a person’s driver’s license for failure to pay court fees. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
ACTION UNNECESSARY 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution deletes Vehicle Code section 13365 and amends Penal Code section 1463.007 to 
prohibit the DMV from suspending a person’s driver’s license for failure to pay court fees.  This 
resolution is action unnecessary because Assembly Bill 103 was signed into law, which 
accomplishes the goals of the proponent. (Stats. 2017, ch. 17, §§ 33, 51-54.)  
 
While Statutes 2017, chapter 17, sections 33, 51-54 renders this resolution action unnecessary, it 
should be noted that this resolution is substantially similar to Senate Bill 185 (Hertzberg) which 
was amended and currently remains pending in the Assembly.  Senate Bill 185 provides a more 
common-sense approach to ensuring that driver’s licenses of indigent drivers are not suspended 
than is proposed by the proponent.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to delete Vehicle Code section 13365 and amend Penal Code section 1463.007 to read 
as follows: 
 
§ 13365 1 
 (a) Upon receipt of notification of a violation of subdivision (a) or (b) of Section 40508, 2 
the department shall take the following action: 3 
 (1) If the notice is given pursuant to subdivision (a) or (b) of Section 40509, if the driving 4 
record of the person who is the subject of the notice contains one or more prior notifications of a 5 
violation issued pursuant to Section 40509 or 40509.5, and if the person’s driving privilege is not 6 
currently suspended under this section, the department shall suspend the driving privilege of the 7 
person. 8 
 (2) If the notice is given pursuant to subdivision (a) or (b) of Section 40509.5, and if the 9 
driving privilege of the person who is the subject of the notice is not currently suspended under 10 
this section, the department shall suspend the driving privilege of the person. 11 
 (b) A suspension under this section shall not be effective before a date 60 days after the 12 
date of receipt, by the department, of the notice given specified in subdivision (a), and the notice 13 
of suspension shall not be mailed by the department before a date 30 days after receipt of the 14 
notice given specified in subdivision (a). 15 
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 The suspension shall continue until the suspended person’s driving record does not 16 
contain any notification of a violation of subdivision (a) or (b) of Section 40508. 17 
 18 
§ 1463.007  19 
 (a) Notwithstanding any other provision of law, any county or court that operates a 20 
comprehensive collection program may deduct the costs of operating that program, excluding 21 
capital expenditures, from any revenues collected under that program. The costs shall be 22 
deducted before any distribution of revenues to other governmental entities required by any other 23 
provision of law. Any county or court operating a comprehensive collection program may 24 
establish a minimum base fee, fine, forfeiture, penalty, or assessment amount for inclusion in the 25 
program. 26 
 (b) Once debt becomes delinquent, it continues to be delinquent and may be subject to 27 
collection by a comprehensive collection program. Debt is delinquent and subject to collection 28 
by a comprehensive collection program if any of the following conditions is met: 29 
 (1) A defendant does not post bail or appear on or before the date on which he or she 30 
promised to appear, or any lawful continuance of that date, if that defendant was eligible to post 31 
and forfeit bail. 32 
 (2) A defendant does not pay the amount imposed by the court on or before the date 33 
ordered by the court, or any lawful continuance of that date. 34 
 (3) A defendant has failed to make an installment payment on the date specified by the 35 
court. 36 
 (c) For the purposes of this section, a “comprehensive collection program” is a separate 37 
and distinct revenue collection activity that meets each of the following criteria: 38 
 (1) The program identifies and collects amounts arising from delinquent court-ordered 39 
debt, whether or not a warrant has been issued against the alleged violator. 40 
 (2) The program complies with the requirements of subdivision (b) of Section 1463.010. 41 
 (3) The program engages in each of the following activities: 42 
 (A) Attempts telephone contact with delinquent debtors for whom the program has a 43 
phone number to inform them of their delinquent status and payment options. 44 
 (B) Notifies delinquent debtors for whom the program has an address in writing of their 45 
outstanding obligation within 95 days of delinquency. 46 
 (C) Generates internal monthly reports to track collections data, such as age of debt and 47 
delinquent amounts outstanding. 48 
 (D) Uses Department of Motor Vehicles information to locate delinquent debtors. 49 
 (E) Accepts payment of delinquent debt by credit card. 50 
 (4) The program engages in at least five of the following activities: 51 
 (A) Sends delinquent debt to the Franchise Tax Board’s Court-Ordered Debt Collections 52 
Program. 53 
 (B) Sends delinquent debt to the Franchise Tax Board’s Interagency Intercept Collections 54 
Program. 55 
 (C) For misdemeanors and felonies, Iinitiates driver’s license suspension or hold actions 56 
when appropriate. 57 
 (D) Contracts with one or more private debt collectors to collect delinquent debt. 58 
 (E) Sends monthly bills or account statements to all delinquent debtors. 59 
 (F) Contracts with local, regional, state, or national skip tracing or locator resources or 60 
services to locate delinquent debtors. 61 
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 (G) Coordinates with the probation department to locate debtors who may be on formal 62 
or informal probation. 63 
 (H) Uses Employment Development Department employment and wage information to 64 
collect delinquent debt. 65 
 (I) Establishes wage and bank account garnishments where appropriate. 66 
 (J) Places liens on real property owned by delinquent debtors when appropriate. 67 
 (K) Uses an automated dialer or automatic call distribution system to manage telephone 68 
calls. 69 
 (d) This section shall become operative on July 1, 2012. 70 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENTS: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  If a person cannot afford to pay a traffic ticket, the court can apply Vehicle Code 
§ 13365 to suspend the person’s driver’s license.  And the driver’s license remains suspended 
until all of the fees are paid.  See § 13365(b).  Unfortunately, the number of suspended licenses 
due to § 13365 is substantial and it continues to increase. 
 
According to the report: “Not Just a Ferguson Problem,” since 2006, the courts have applied VC 
§ 13365 in order to suspend between 450,000 and 500,000 driver’s licenses per year.  
http://www.lccr.com/wp-content/uploads/Not-Just-a-Ferguson-Problem-How-Traffic-Courts-
Drive-Inequality-in-California-4.20.15.pdf, 13.  As a result, by 2015, over 4 million people had 
suspended driver’s licenses, representing more than 17% of adult Californians.  Id., at 6. 
 
Having millions of suspended driver’s licenses is harming the California economy.  For example, 
according to a 2006 New Jersey Task Force report, when people lose their driver’s licenses, 42% 
of them lose their jobs and only 45% of those people find new jobs.  Motor Vehicles 
Affordability and Fairness Task Force Final Report, available at: 
http://www.state.nj.us/mvc/pdf/About/AFTF_final_02.pdf. 
 
The Solution:  California’s “solution” has been to create an Amnesty Program.  See Vehicle 
Code § 42008.8.  For example, during the first seven months of the 18-month Amnesty Program, 
“more than 100,000” driver’s licenses had been restored.  SB 881 (Hertzberg, 2016) Senate Floor 
Analysis (Aug. 24, 2016).  When a program helps 100,000 people out of 4 million who need 
help, it is 2.5% effective. 
 
SB 185’s (Hertzberg, 2017) goal is to improve California’s amnesty efforts.  For example, the 
bill would require the courts to offer an “indigency” determination for each person with a traffic 
ticket so that the fees could be reduced by 80%.  SB 185 would also prevent the court from 
suspending the person’s driver’s license, unless the person had committed two violations within 
five years, and had not paid.  SB 185 would also dismiss unpaid fees after four years, “in the 
interest of justice.”  Although the fees would be waived, the driver’s license remains suspended 
until the person is able to have it reinstated. 

http://www.lccr.com/wp-content/uploads/Not-Just-a-Ferguson-Problem-How-Traffic-Courts-Drive-Inequality-in-California-4.20.15.pdf�
http://www.lccr.com/wp-content/uploads/Not-Just-a-Ferguson-Problem-How-Traffic-Courts-Drive-Inequality-in-California-4.20.15.pdf�
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According to the American Association of Motor Vehicle Administrators (AAMVA), empirical 
evidence, of numerous suspended licenses, does not support the common belief that driver 
license suspensions motivate people to pay their court debts.  AAMVA, “Best Practices Guide to 
Reducing Suspended Drivers,” 4 (Feb. 2013).  The AAMVA also asserts: “The cost of handling 
non-highway safety related suspensions by the criminal justice system is a significant burden that 
society can no longer afford.”  Id., at 12.  Because Vehicle Code § 13665 has caused so much 
harm, and because the amnesty approach does not work, § 13665 must be repealed. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 2132, Sec. 57 (Committee on Transportation, 1998), to add Vehicle Code § 13365. 
 
Vehicle Code § 42008.8: Traffic ticket Amnesty Program, effective Oct. 1, 2015 to Mar. 31, 
2017. 
 
Vehicle Code §§ 13200-13210, to allow the courts to suspend driver’s licenses for highway 
safety related reasons. 
 
Vehicle Code §§ 13350-13392, to allow the DMV to suspend driver’s licenses for highway 
safety related reasons. 
 
See Vehicle Code § 40509, for failure to appear for adults. 
 
See Vehicle Code § 40509.5, for failure to appear for minors. 
 
See Vehicle Code § 40508(d): Allowing the court to impound a person’s driver’s license for a 
period not to exceed 30 days for failure to pay fines.  This section includes an exception to allow 
the person to travel to and from a place of employment. 
 
SB 185 (Hertzberg, 2017) 
 
Penal Code § 1463.007: allows the courts to use various methods besides driver’s license 
suspensions for debt collection, including using the Tax Board’s collections program, using the 
Tax Board’s “Intercept” collections program, contracting with private debt collectors, sending 
monthly bills, garnishing wages, and placing liens on real property. 
 
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, P.O. Box 854, Novato, 
CA 94947, Cell: 415-246-6647, catherinerucker@me.com 
 
RESPONSIBLE FLOOR DELEGATE:  Catherine Rucker 

mailto:catherinerucker@me.com�
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RESOLUTION 11-01-2017 
 
DIGEST 
Commercial Code: Account Debtor - Affirmative Relief 
Amends Commercial Code section 9404 to allow an account debtor to seek affirmative relief for 
overpayment, even if the debt has been assigned. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Commercial Code section 9404 to allow an account debtor to seek 
affirmative relief for overpayment, even if the debt has been assigned. This resolution should be 
approved in principle because it will give debtors the same ability to collect for overpayment 
from an assignee of their debt as they have against the original creditor.  
 
Currently, Commercial Code section 9404 protects debt purchasers by limiting the debtor’s 
rights to relief to an offset against the amount owed.  As a result, debt purchasers hold greater 
rights and greater ability to recover from the account debtor than the original creditor would have 
held. Under Commercial Code section 9404, subdivision (b), subject to limited statutory 
exceptions, “the claim of an account debtor against an assignor may be asserted against an 
assignee . . . only to reduce the amount the account debtor owes.”  This resolution would 
encourage entities who acquire debt obligations to conduct adequate due diligence into the debts 
being acquired and would decrease the opportunity for collusion between the original creditor 
and the assignee, to the detriment of the debtor.   
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Commercial Code section 9404 to read as follows: 
 
§ 9404 1 
 (a) Unless an account debtor has made an enforceable agreement not to assert defenses or 2 
claims, and subject to subdivisions (b) to (e), inclusive, the rights of an assignee are subject to 3 
both of the following: 4 
 (1) All terms of the agreement between the account debtor and assignor and any defense 5 
or claim in recoupment arising from the transaction that gave rise to the contract. 6 
 (2) Any other defense or claim of the account debtor against the assignor which accrues 7 
before the account debtor receives a notification of the assignment authenticated by the assignor 8 
or the assignee. 9 
 (b) Subject to subdivision (c) and except as otherwise provided in subdivision (d), the 10 
claim of an account debtor against an assignor may be asserted against an assignee under 11 
subdivision (a) only to reduce the amount the account debtor owes. 12 
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 (c) This section is subject to law other than this division which establishes a different rule 13 
for an account debtor who is an individual and who incurred the obligation primarily for 14 
personal, family, or household purposes. 15 
 (d) In a consumer transaction, if a record evidences the account debtors obligation, law 16 
other than this division requires that the record include a statement to the effect that the account 17 
debtors recovery against an assignee with respect to claims and defenses against the assignor 18 
may not exceed amounts paid by the account debtor under the record, and the record does not 19 
include such a statement, the extent to which a claim of an account debtor against the assignor 20 
may be asserted against an assignee is determined as if the record included such a statement. 21 
 (e) This section does not apply to an assignment of a health care insurance receivable. 22 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENTS: Joseph A. Goldstein, Jonathan A. Goldstein, Charles H. Goldstein, Charles 
Wake, Jodi Taksar, Joel Douglas, Robin Bernstein-Lev, Brian Francis Doyle, Barry Ross, James 
De Sario 
 
STATEMENT OF REASONS 
 
The Problem: Under the statute’s current language, an account debtor who has overpaid an 
assignor who then assigns the debt to an assignee, cannot recover the overpayment. In addition, 
under the current statute, the account debtor can only use this overpayment and/or 
overcompensation to reduce the amount that the account debtor owes to the assignee. Therefore, 
the account debtor is deprived of a legal mechanism to obtain the monies overpaid to the original 
assignor. The current statute is unjust because it legally shields and immunizes assignees from 
ever being financially responsible to the account debtor for the overpayment.  In addition, this 
statute establishes a public policy that legally encourages assignees to purchase debt without due 
diligence and without much scrutiny. 
 
The Solution: Would delete the words “only to reduce the amount the account debtor owes” from 
the statute which would then allow an account debtor to seek affirmative relief, e.g. the 
overpayment made by the account debtor to the original assignor, from the assignee. 
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
      
CURRENT OR PRIOR RELATED LEGISLATION 
None known.   
 
AUTHOR AND/OR PERMANENT CONTACT: Joseph A. Goldstein, The Goldstein Law 
Firm, 8912 Burton Way, Beverly Hills, California 90211; (310) 553-4746; fax (310) 282-8070; 
josephgoldsteinesq@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Joseph A. Goldstein 

mailto:josephgoldsteinesq@gmail.com�
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RESOLUTION 11-02-2017 
 
DIGEST 
Finance Code: Expand Definition of “Pro-Rater” 
Amends Finance Code section 12002.1 to expand the definition of “pro-rater” to include 
factoring companies. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.  

Reasons:  
This resolution amends Finance Code section 12002.1 to expand the definition of “pro-rater” to 
include factoring companies. This resolution should be approved in principle because it will 
close a loophole whereby out-of-state factoring companies are incentivized to work with fly-by-
night temporary agencies that flout California Law.  
  
The Check Sellers, Bill Payers and Proraters Law (the Law) is contained in Division 3 of 
the Financial Code, commencing with section 12000. The regulations are contained in 
Subchapter 10 of Chapter 3, title 10 of the California Code of Regulations, commencing with 
section 1770. (10 Cal. Code Regs., § 1770, et seq.)  The Law, originally named the Check Sellers 
and Cashers Law, was enacted in 1947. As enacted, it provided for the licensing and regulatory 
review of companies and individuals who sold checks, cashed checks, or paid bills on behalf of 
others.  General pro-raters are persons who, for compensation, engage in the business of 
receiving money or something of value from a debtor for the purpose of distributing the money 
or something of value among creditors in payment or partial payment of the debtor’s obligations. 
 
In the employment context, when factoring companies purchase payroll invoices from a 
temporary employment agency, the practical effect of this is that payroll factoring 
companies operate as unlicensed “pro-raters” because: (1) the payroll factoring 
company receives compensation from the temporary employment agency selling the payroll 
invoices – (usually in the form of an administrative fee, incremental fee, daily fee or late fee); 
(2) the payroll factoring company engages in whole or in part in the business of receiving 
money – (usually receiving money in the form of direct payment from the temporary 
employment agency’s client accounts); (3) for the purpose of distributing the money or 
evidences thereof; (4) among creditors – (these are the “creditors” of the temporary employment 
agency – the employees – who are providing services to the temporary employment agency’s 
clients; (5) in payment or partial payment of the obligations of the debtor, the “debtor” in this 
case being the temporary employment agency that owes payroll wages to its employees for 
working at the temporary employment agency’s client accounts. As an unlicensed “pro-rater”, 
factoring companies are not subject to the protective licensing requirements of the statute, 
including a limit on the interest that pro-raters can charge their customers.  
 
Currently, however, payroll factoring companies who finance temporary employment agencies: 
1) do not have licenses as "pro-raters" under the Finance Code and resist complying 
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with existing statute; 2) directly operate and conduct business in this state through these 
temporary employment agencies (either by loaning so much money that cannot possibly be 
repaid and therefore setting up a situation in which the creditor [the factoring company] becomes 
the de facto operator of the temporary employment agency business, or by directly controlling 
the temporary employment agencies' employees because these employees are technically the 
"collateral" of the payroll factoring company); and 3) as unlicensed pro-raters, earn significant 
and usuries fees for loaning funds to these temporary employment agencies that would otherwise 
be unlawful if earned by a licensed pro-rater under the existing statute. 
 
This resolution addresses and fixes this problem by amending the “Pro-Rater” statute to clearly 
include factoring companies that finance payroll invoices of California employers.   
 
This resolution is related to Resolution 12-01-2017. 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Finance Code section 12002.1 to read as follows: 
 
§ 12002.1 1 
 A prorater is a person who, for compensation, engages in whole or in part in the business 2 
of receiving money or evidences thereof for the purpose of distributing the money or evidences 3 
thereof among creditors in payment or partial payment of the obligations of the debtor. For 4 
purposes of this division, a factor, as defined in Civil Code § 2026 et. seq., who purchases, sells, 5 
transfers, exchanges, finances, and/or otherwise provides money for the payroll invoices of any 6 
employer in the State of California, is a pro-rater. 7 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENTS: Joseph A. Goldstein, Jonathan A. Goldstein, Charles H. Goldstein, Charles 
Wake, Jodi Taksar, Scott Luskin, Robin Bernstein-Lev, Brian Francis Doyle, Barry Ross, James 
De Sario 
 
STATEMENT OF REASONS 
 
The Problem:  In the employment context, when factoring companies purchase payroll invoices 
from a temporary employment agency, the practical effect of this is that payroll factoring 
companies operate as unlicensed “pro-raters” because: (1) the payroll factoring company 
receives compensation from the temporary employment agency selling the payroll invoices – 
(usually in the form of an administrative fee, incremental fee, daily fee or late fee); (2) the 
payroll factoring company engages in whole or in part in the business of receiving money – 
(usually receiving money in the form of direct payment from the temporary employment 
agency’s client accounts); (3) for the purpose of distributing the money or evidences thereof; (4) 
among creditors – (these are the “creditors” of the temporary employment agency – the 
employees – who are providing services to thetemporary employment agency’s clients; (5) in 
payment or partial payment of the obligations of the debtor, the “debtor”in this case being the 
temporary employment agency that owes payroll wages to its employees for working at the 
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temporary employment agency’s client accounts. As an unlicensed “pro-rater”, factoring 
companies are not subject to the protective licensing requirements of the statue, including a limit 
on the interest that pro-raters can charge their customers. 
 
The Solution:  Would add the following language to Finance Code § 12002.1 that for purposes of 
this division, a factor, as defined in Civil Code § 2026 et. seq., who purchases, sells, transfers, 
exchanges, finances, and/or otherwise provides money for the payroll invoices of any employer 
in the State of California, is a pro-rater. 
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 

      
CURRENT OR PRIOR RELATED LEGISLATION 
None known.   
 
AUTHOR AND/OR PERMANENT CONTACT: Joseph A. Goldstein, The Goldstein Law 
Firm, 8912 Burton Way, Beverly Hills, California 90211; (310) 553-4746; fax (310) 282-8070; 
josephgoldsteinesq@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Joseph A. Goldstein 

mailto:josephgoldsteinesq@gmail.com�
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RESOLUTION 11-03-2017 
 
DIGEST 
Unlicensed Contractors: Eliminating Entitlement to Criminal Restitution 
Amends Business and Professions Code sections 7028 and 7028.16 to clarify that a person who 
knowingly hires an unlicensed contractor is not a victim of a crime or entitled to restitution. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Business and Professions Code sections 7028 and 7028.16 to provide that a 
person who knowingly hires an unlicensed contractor is not a victim of a crime or entitled to restitution. 
This resolution should be disapproved because it undermines the public policy that unlicensed contractors 
should not profit from violating the licensure requirements. 
 
Under current law, an unlicensed person who performs building, electrical or plumbing jobs is not entitled 
to obtain recovery for payment of their fees, even under quantum meruit theory. (Bus. & Prof. Code, § 
7031.) Furthermore, an unlicensed person who provides services requiring a contractor’s license has 
committed a crime that can be punished by incarceration. (See Bus. & Prof. Code, §7028.) In connection 
with his or her criminal conviction, the bad actor who violates the licensing statutes may be ordered to 
pay restitution. (Pen. Code, § 1202.4, subd. (f).) The message is clear – become licensed or you will not 
be entitled to profit.  
 
This resolution is contrary to that well-established policy and may harm consumers. In particular, this 
resolution places the burden on the consumer to establish that he or she did not know the person 
performing services was unlicensed in order for the convicted criminal to be ordered to pay restitution in 
connection with his or her criminal conviction. Unlicensed contractors often prey upon vulnerable 
consumers by offering lower rates than their licensed, regulated, bonded and insured counterparts, who 
are regulated, bonded and accountable for their performance. The consumer remains a victim as a matter 
of law. It should be no defense that the unlicensed individual advised the consumer of that status, and the 
consumer should not be further victimized.  
 
In effect, the resolution encourages unlicensed persons to engage a regulated profession by simply 
making a disclosure. It undermines the profession of licensed contractors, as well as the enforcement of 
qualification, practices and standards. It fosters construction that does not comply with applicable 
building codes. It emasculates criminal remedies seeking to stem the behavior.  
 
The consequences transcend an individual transaction. When it comes to building construction, the results 
can affect subsequent purchasers, building safety, and the community.  
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Business and Professions Code sections 7028 and 7028.16 to read as 
follows:  
 
§ 7028 1 
 (a) Unless exempted from this chapter, it is a misdemeanor for a person to engage in the 2 
business of, or act in the capacity of, a contractor within this state under either of the following 3 
conditions: 4 
 (1) The person is not licensed in accordance with this chapter. 5 
 (2) The person performs acts covered by this chapter under a license that is under 6 
suspension for failure to pay a civil penalty or to comply with an order of correction, pursuant to 7 
Section 7090.1, or for failure to resolve all outstanding final liabilities, pursuant to Section 8 
7145.5. 9 
 (b) A first conviction for the offense described in this section is punishable by a fine not 10 
exceeding five thousand dollars ($5,000) or by imprisonment in a county jail not exceeding six 11 
months, or by both that fine and imprisonment. 12 
 (c) If a person has been previously convicted of the offense described in this section, 13 
unless the provisions of subdivision (d) are applicable, the court shall impose a fine of 20 percent 14 
of the contract price, or 20 percent of the aggregate payments made to, or at the direction of, the 15 
unlicensed person, or five thousand dollars ($5,000), whichever is greater, and, unless the 16 
sentence prescribed in subdivision (d) is imposed, the person shall be confined in a county jail 17 
for not less than 90 days, except in an unusual case where the interests of justice would be served 18 
by imposition of a lesser sentence or a fine. If the court imposes only a fine or a jail sentence of 19 
less than 90 days for second or subsequent convictions under this section, the court shall state the 20 
reasons for its sentencing choice on the record. 21 
 (d) A third or subsequent conviction for the offense described in this section is punishable 22 
by a fine of not less than five thousand dollars ($5,000) nor more than the greater amount of ten 23 
thousand dollars ($10,000) or 20 percent of the contract price, or 20 percent of the aggregate 24 
payments made to, or at the direction of, the unlicensed person, and by imprisonment in a county 25 
jail for not more than one year or less than 90 days. The penalty provided by this subdivision is 26 
cumulative to the penalties available under all other laws of this state. 27 
 (e) A person who violates this section is subject to the penalties prescribed in subdivision 28 
(d) if the person was named on a license that was previously revoked and, either in fact or under 29 
law, was held responsible for any act or omission resulting in the revocation. 30 
 (f) If the unlicensed person engaging in the business of or acting in the capacity of a 31 
contractor has agreed to furnish materials and labor on an hourly basis, “the contract price” for 32 
the purposes of this section means the aggregate sum of the cost of materials and labor furnished 33 
and the cost of completing the work to be performed. 34 
 (g) Notwithstanding any other law, an indictment for any violation of this section by an 35 
unlicensed person shall be found, or information or a complaint shall be filed, within four years 36 
from the date of the contract proposal, contract, completion, or abandonment of the work, 37 
whichever occurs last. 38 
 (h) For any conviction under this section, a person who utilized the services of the 39 
unlicensed person is a victim of crime, providing that he or she lacked knowledge that the 40 
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contractor was unlicensed, and is eligible, pursuant to subdivision (f) of Section 1202.4 of the 41 
Penal Code, for restitution for actual economic losses, regardless of whether he or she had 42 
knowledge that the person was unlicensed. 43 
 (i) The changes made to this section by the act of adding this subdivision are declaratory 44 
of existing law. 45 
 46 
§ 7028.16 47 
 A person who engages in the business or acts in the capacity of a contractor, without 48 
having a license therefor, in connection with the offer or performance of repairs to a residential 49 
or nonresidential structure for damage caused by a natural disaster for which a state of 50 
emergency is proclaimed by the Governor pursuant to Section 8625 of the Government Code, or 51 
for which an emergency or major disaster is declared by the President of the United States, shall 52 
be punished by a fine up to ten thousand dollars ($10,000), or by imprisonment pursuant to 53 
subdivision (h) of Section 1170 of the Penal Code for 16 months, or for two or three years, or by 54 
both that fine and imprisonment, or by a fine up to one thousand dollars ($1,000), or by 55 
imprisonment in a county jail not exceeding one year, or by both that fine and imprisonment. In 56 
addition, a person who utilized the services of the unlicensed contractor is a victim of crime 57 
regardless of whether that person had knowledge that the contractor was unlicensed.  58 
 

(Proposed new language underlined; language to be deleted stricken) 
  
PROPONENT:  Mark Harvis, Arwen Johnson, Robin Bernstein-Lev, Nick Stewart-Oaten, 
Albert Menaster, Casey Lilienfeld, Tom Moore, Natasha Brown, Kimberly Singer, Julia Bredrup 
 
STATEMENT OF REASONS 
 
The Problem: Under current law, a person is considered a victim of a crime if they engage the 
services of an unlicensed contractor—even if they knew that the contractor was unlicensed when 
they hired him.  Such a person can then have the contractor arrested and demand repayment of 
all money earned by the contractor, even if the person suffered no actual loss as a result of the 
use of the unlicensed contractor.  Consequently, those who knowingly employ unlicensed 
contractors can wait until the work is completed, have the contractor prosecuted for being 
unlicensed, and seek to force the return of money earned by the contractor through criminal 
restitution proceedings.  This is fundamentally unfair, and provides a perverse incentive for 
people to hire unlicensed contractors, which defeats the purpose of contractor licensing laws in 
the first instance.   
  
The Solution: The proposed resolution would clarify that those who knowingly hire unlicensed 
contractors are not entitled to the return of money earned by that contractor, and would restrict 
potential recovery in criminal restitution proceedings to those who lacked knowledge that the 
contractor they hired was unlicensed.  Such an amendment would ensure that people do not take 
advantage of unlicensed contractors by intentionally hiring them to save costs on construction 
projects, and then reporting them to law enforcement in an effort to recoup their expenses.  The 
proposed resolution would further clarify that, consistent with case law, any restitution order 
under section 7028 would be limited to reimbursement for a victim’s actual economic losses 
(i.e., losses resulting from work performed by the unlicensed contractor that was not up to 
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standard), and is not intended to result in a windfall to the complaining witness.  This resolution 
only addresses the abuse of criminal statutes by unscrupulous people, and would still permit suits 
against unlicensed contractors for sub-standard work in the civil context (i.e., it does not modify 
the civil statutes governing unlicensed contracting work). 
 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
  
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
  
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Public 
Defender 320 W Temple Ste 590 Los Angeles, CA 90012 213 974-3066, 
mharvis@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE: Mark Harvis 
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RESOLUTION 11-04-2017 
 
DIGEST 
Cosmetologists and Barbers: Domestic Violence/Sexual Assault Education; Reporting 
Immunities  
Amends Business and Professions Code section 7362.5 to require domestic violence/sexual 
assault education for cosmetologists and barbers and adds section 7320.6 to provide immunities 
for either reporting or failing to report suspected violations. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Business and Professions Code section 7362.5 to require domestic 
violence/sexual assault education for cosmetologists and barbers and adds section 7320.6 to 
provide immunities for either reporting or failing to report suspected violations. This resolution 
should be approved in principle because it will help disseminate information about domestic 
violence and sexual assault and may provide additional resources for such victims. 
 
The resolution would require cosmetologists and barbers to take a course on domestic violence 
and sexual assault awareness but does not make these individuals mandatory reporters. Training 
would allow cosmetologists and barbers to recognize possible evidence of domestic violence or 
sexual assault, provide information about resources available to possible victims, and tools for 
assisting victims. While there may be a modest increase in the cost of cosmetology training, the 
training will provide vital information.  
 
According to “Helping Battered Women and Their Children in Rural Communities: A Guide for 
Cosmetologists”, a publication of the Pennsylvania Coalition Against Domestic Violence, 
battered women often confide in cosmetologists.  “Clients often share very personal information 
with their stylists.  Most women see a cosmetologist on a regular basis over many years.  In that 
time, trusting relationships are built as clients and stylists share stories about their families, jobs 
and views on a variety of subjects.  Cosmetologists . . . have a track record of referral work and 
pioneering health awareness promotion, including tackling difficult subjects, such as cancer and 
HIV/AIDS.” An Illinois law similar to this resolution became effective January 1, 2017.  (Ill. 
Public Act 099-0766.)  A similar proposal is pending in Colorado.  (Colo. HB 17-1175.)   
 
This resolution is similar to A.B. No 326 (Salas), now pending, which requires only one hour of 
training on “physical and sexual abuse awareness.” The required training under AB 326 includes 
elder abuse and human trafficking in addition to domestic violence and sexual assault. AB 326 
differs from this resolution in that AB 326 specifies that cosmetologists and barbers are not 
required to act on any information received. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Business and Professions Code section 7362.5 and add section 7320.6 as 
follows:  
 
§ 7362.5 1 
 (a) A course in barbering established by a school shall consist of not less than 1,500 2 
hours of practical training and technical instruction in the practice of barbering as defined in 3 
Section 7316. 4 
 (b) A course in cosmetology established by a school shall consist of not less than 1,600 5 
hours of practical training and technical instruction in the practice of cosmetology as defined in 6 
Section 7316, except as provided in this chapter. 7 
 (c) The course in barbering required by paragraph (a) of this Section shall include one 8 
hour of education in domestic violence and one hour of sexual assault awareness education by 9 
such providers and in such manner as shall be prescribed by the State Board of Barbering and 10 
Cosmetology. 11 
 (d) The course in cosmetology required by paragraph (b) of this Section shall include one 12 
hour of education in domestic violence and one hour of sexual assault awareness education by 13 
such providers and in such manner as shall be prescribed by the State Board of Barbering and 14 
Cosmetology. 15 
 16 
§ 7320.6  17 
 Liability; domestic violence and sexual assault. 18 
 (a) A person licensed under this Act who completes a course in barbering or who 19 
completes a course in cosmetology which included the domestic violence and sexual assault 20 
awareness education provided in Section 7362.5 (c) or (d) as a part of his or her education, or his 21 
or her employer, shall not be civilly or criminally liable for acting in good faith or failing to act 22 
on information obtained during the course of employment concerning potential domestic 23 
violence or sexual assault.  24 
 (b) A person licensed under this Act who completes a one hour course of education in 25 
domestic violence and a one hour course of sexual assault awareness education by such providers 26 
and in such manner as shall be prescribed by the State Board of Barbering and Cosmetology, or 27 
his or her employer, shall not be civilly or criminally liable for acting in good faith or failing to 28 
act on information obtained during the course of employment concerning potential domestic 29 
violence or sexual assault.  30 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  San Mateo County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Domestic violence and sexual assault are significant problems. Cosmetologists 
and barbers engage a broader spectrum of the public on a more frequent basis than most other 
licensed professionals. On occasion, these professionals become privy to incidents which would 
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otherwise go unreported. Other jurisdictions have recognized the need to include domestic 
violence and sexual assault training for cosmetologists.   
 
Recently, Illinois amended its laws to require domestic violence and sexual assault classes for 
cosmetologists. (Illinois Public Act 099-0766). The Middlesex District Attorney (Massachusetts) 
hosted domestic violence training for cosmetology students. 
(https://wilmingtonapple.com/2016/11/04/middlesex-da-hosts-domestic-violence-training-for-
shawsheen-tech-cosmetology-students/) 
 
California requires sexual harassment and abuse prevention training for certain employers (Gov. 
Code § 12950.1). Barbers and cosmetologists are required to undergo several hundred hours of 
training. Requiring 2 hours of training for new licensees - as part of 1,500 hours already required 
- is appropriate. 
 
In order to avoid a chilling effect upon reporting, some degree of immunity from civil and 
criminal liability should be afforded to barbers and cosmetologists who have received formal 
training in domestic violence and sexual assault. Illinois included an immunity provision in its 
statute; a proposed new statute mirrors that language. 
 
The Solution:  Amends Business and Professions Code section 7362.5 to include one hour of 
education in domestic violence and one hour of sexual assault awareness education by providers 
in a manner to be prescribed by the State Board of Barbering and Cosmetology.  
 
The State Board of Barbering and Cosmetology exists within the Department of Consumer 
Affairs. It consists of nine members, four of whom are from the professions themselves. The 
Board is specifically authorized to make rules and regulations in aid or furtherance of laws 
governing barbers and cosmetologists (Bus. & Prof. Code § 7312). 
 
The final aspect of the solution is a newly proposed section of law, Business & Professions Code 
7320.6, which would limit liability for acting in good faith or failing to act by a licensee or 
his/her employer, where the licensee has completed courses on domestic violence and sexual 
assault awareness. Subsection (a) covers new licensees and subsection (b) covers existing 
licensees who did not receive such training during their licensure but subsequently obtained it.  
 
IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Rolando Pasquali, 1220 Howard Avenue, 
Suite 250, Burlingame, CA 94010. Phone (650) 579-0100; Fax (650) 579-0102; e-mail: 
r@LawSuite.net 
 
RESPONSIBLE FLOOR DELEGATE:  Rolando Pasquali 
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RESOLUTION 11-05-2017 
 
DIGEST 
Corporations: Make Corporate Records Available in California or Electronically 
Amends Corporations Code section 1601 to require corporations to produce corporate records to 
shareholders for in-person inspection in California, unless shareholders elect to receive the 
records by mail or electronically. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Corporations Code section 1601 to require corporations to produce  
corporate records to shareholders for in-person inspection in California, unless shareholders elect 
to receive the records by mail or electronically.  This resolution should be approved in principle 
because it protects California investors by requiring any California corporation or foreign 
corporation with its principle office in California, or that otherwise keeps the records in question 
in California, to produce its records for shareholder inspection at its California office, if any, or if 
none, within a reasonable radius of the shareholder’s California residence.    
 
Currently, a corporation that chooses to subject itself to California laws by incorporating here, 
and takes money from California investors, is not required to make its books and records 
available to investors in the state.  Under Corporations Code section 1601, a shareholder may, 
upon written demand, inspect the accounting books and records and minutes of a California 
corporation or a foreign corporation doing business in California. Shareholder inspection 
demands are regularly used by California shareholders, often times in connection with ongoing, 
or anticipated, shareholder or shareholder derivative litigation.  In Innes v. Diablo 
Controls (2016) 248 Cal.App.4th 139, the First District Court of Appeal addressed where that 
inspection may take place, and it may not be in California. 
 
In the Innes v. Diablo Controls case, Diablo Controls was a California corporation whose 
corporate books and records were kept in Illinois. The issue on appeal was whether, under 
section 1601, the corporation had to produce the records for shareholder inspection in California 
or could do so in Illinois where they were maintained. Relying on dicta in a 2004 case, Jara v. 
Suprema Meat (2004) 121 Cal.App.4th 1238, and noting that the statute makes no provision that 
the requested records be brought in state, the Court of Appeal held there was no obligation on the 
part of the corporation to bring the requested records to California for inspection. It need only 
make the records available for inspection “at the office where the records are kept”; in that case, 
Illinois. 
 
So, under Innes v. Diablo Controls, if you are a shareholder making a section 1601 demand to 
inspect corporate records, and those records are “kept” by the corporation at a location outside of 
California, you could be buying an out-of-state plane ticket. The corporation has no obligation to 
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produce the records for inspection at any location other than where they are “kept”. If that “kept” 
location is out-of-state, tough luck, you can be forced to go there to make the inspection. 
 
This is problematic in that it places a substantial burden on California investors even where the 
entity is principally operating in California.  This resolution fixes this issue and also provides an 
alternative option for the shareholder to request the records in electronic format, in lieu of an in-
person inspection, if the shareholder pays for reasonable costs associated with that conversion.  
Many productions are done by copying the documents and mailing them to shareholders (which 
is not expressly permitted under the Code), so the second part of the resolution just expressly 
authorizes and modernizes this form of this practice. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Corporations Code section 1601 to read as follows: 
 
§ 1601  1 
 (a) The accounting books and records and minutes of proceedings of the shareholders and 2 
the board and committees of the board of any domestic corporation, and of any foreign 3 
corporation keeping any such records in this state or having its principal executive office in this 4 
state, shall be open to inspection at its principal California office, or if none, at the physical 5 
location for the corporation’s registered agent for service of process, upon the written demand on 6 
the corporation of any shareholder or holder of a voting trust certificate at any reasonable time 7 
during usual business hours, for a purpose reasonably related to such holder’s interests as a 8 
shareholder or as the holder of such voting trust certificate. Alternatively, the shareholder may 9 
elect to request the corporation produce the records by mail or electronically if the shareholder 10 
pays for the reasonable costs in copying or converting the records to electronic format.  The right 11 
of inspection created by this subdivision shall extend to the records of each subsidiary of a 12 
corporation subject to this subdivision. 13 
 (b) Such inspection by a shareholder or holder of a voting trust certificate may be made in 14 
person or by agent or attorney, and the right of inspection includes the right to copy and make 15 
extracts. The right of the shareholders to inspect the corporate records may not be limited by the 16 
articles or bylaws. 17 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem:  In Innes v. Diablo Controls (2016) 248 CalApp.4th 139, the Court of Appeal held 
under Corporations Code section 1601 that California shareholders would have to travel to a 
California corporation’s Illinois office to inspect corporate records since the records were 
maintained there and not at its California office. If a corporation chooses to subject itself to 
California laws by incorporating here and then takes money from California residents to invest in 
that company, that corporation should not be allowed to hide its corporate records out of state.   
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The Solution:  This resolution requires any California corporation to produce its records for 
shareholder inspection at its California office, if any, or if none, within a reasonable radius of the 
shareholder’s California residence.  This resolution also provides an alternative option for the 
shareholder to request the records in electronic format, in lieu of an in person inspection, if the 
shareholder pays for reasonable costs associated with that conversion. Many productions are 
done by copying the documents and mailing them to shareholders (which is not expressly 
permitted under the Code), so the second part of the resolution just expressly authorizes and 
modernizes this form of this practice. 
 
IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield Bustarde, 
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
 
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq. 
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RESOLUTION 11-06-2017 
 
DIGEST 
Corporations: Permit a Suspended Corporation to Voluntarily Dissolve 
Amends Corporations Code section 2205 and Revenue and Tax Code sections 23301 and 
23301.5 to authorize a suspended corporation to file a certificate of dissolution. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
Similar to 09-01-2016, which was disapproved.  
 
Reasons: 
This resolution amends Corporations Code section 2205 and Revenue and Taxation Code 
sections 23301 and 23301.5 to authorize a suspended corporation to file a certificate of 
dissolution. This resolution should be approved in principle because authorizing a corporation to 
file for voluntary dissolution if it is suspended provides a solution to a persistent problem.  
 
Currently under section 2205 of the Corporations Code, a suspended corporation loses all rights 
and powers, including the power to dissolve the corporation. Therefore, many entities sit on the 
books of the Secretary of State that are dormant and defunct due to suspension. These 
corporations continue to accrue fines and penalties imposed by the Secretary of State and 
Franchise Tax Board, including for failures to file Statement of Information and minimum tax 
payments; but because these entities are now defunct and the founders/owners are not personally 
liable for their accruing debts, these entities simply sit on the record books continuing to accrue 
penalties without any resolution likely to occur.  
 
If approved, the normal dissolution process under Corporations Code section 1900-1907 would 
apply. Under the Corporations Code, a corporation may only elect to dissolve if a majority of the 
directors certify either that corporation has paid or will pay its taxes or, per section 1900, 
subdivision (b)(2), if the corporation has not conducted any business for the preceding five years, 
i) that the corporation’s known debts and liabilities have been paid or adequately provided for as 
far as its assets permitted, and ii) that a final franchise tax return has been or will be filed with 
the Franchise Tax Board.  
 
Although the current law preventing corporate dissolutions unless and until its corporate tax 
responsibilities are fully paid is appealing in principle, the actual result is not increased tax 
payments – just more defunct corporations. Allowing for voluntary dissolution allows owners of 
defunct corporations to move on and discontinues a waste of Government resources, while still 
fully complying with their financial and tax obligations.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Corporations Code section 2205 and Revenue and Tax Code sections 23301 
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and 23301.5 to read as follows: 
 
§ 2205 1 
 (a) A corporation that (1) fails to file a statement pursuant to Section 1502 for an 2 
applicable filing period, (2) has not filed a statement pursuant to Section 1502 during the 3 
preceding 24 months, and (3) was certified for penalty pursuant to Section 2204 for the same 4 
filing period, is subject to suspension pursuant to this section rather than to penalty pursuant to 5 
Section 2204. 6 
 (b) When subdivision (a) is applicable, the Secretary of State shall provide a notice to the 7 
corporation informing the corporation that its corporate powers, rights, and privileges will be 8 
suspended after 60 days if it fails to file a statement pursuant to Section 1502. 9 
 (c) After the expiration of the 60-day period without any statement filed pursuant to 10 
Section 1502, the Secretary of State shall notify the Franchise Tax Board of the suspension and 11 
provide a notice of the suspension to the corporation, and thereupon, the corporate powers, 12 
rights, and privileges of the corporation are suspended, except for the purpose of filing an 13 
application for exempt status or amending the articles of incorporation as necessary either to 14 
perfect that application or to set forth a new name or filing a certificate of election to dissolve 15 
and/or certificate of dissolution pursuant to Chapter 19. 16 
 (d) A statement pursuant to Section 1502 may be filed notwithstanding suspension of the 17 
corporate powers, rights, and privileges pursuant to this section or Section 23301, 23301.5, or 18 
23775 of the Revenue and Taxation Code. Upon the filing of a statement pursuant to Section 19 
1502 by a corporation that has suffered suspension pursuant to this section, the Secretary of State 20 
shall certify that fact to the Franchise Tax Board and the corporation may thereupon be relieved 21 
from suspension unless the corporation is held in suspension by the Franchise Tax Board by 22 
reason of Section 23301, 23301.5, or 23775 of the Revenue and Taxation Code. 23 
 24 
§ 23301 25 
 Except for the purposes of filing an application for exempt status or amending the articles 26 
of incorporation as necessary either to perfect that application or to set forth a new name or filing 27 
a certificate of election to dissolve and/or certificate of dissolution, the corporate powers, rights 28 
and privileges of a domestic taxpayer may be suspended, and the exercise of the corporate 29 
powers, rights and privileges of a foreign taxpayer in this state may be forfeited, if any of the 30 
following conditions occur: 31 
 (a) If any tax, penalty, or interest, or any portion thereof, that is due and payable under 32 
Chapter 4 (commencing with Section 19001) of Part 10.2, or under this part, either at the time 33 
the return is required to be filed or on or before the 15th day of the ninth month following the 34 
close of the taxable year, is not paid on or before 6 p.m. on the last day of the 12th month after 35 
the close of the taxable year. 36 
 (b) If any tax, penalty, or interest, or any portion thereof, due and payable under Chapter 37 
4 (commencing with Section 19001) of Part 10.2, or under this part, upon notice and demand 38 
from the Franchise Tax Board, is not paid on or before 6 p.m. on the last day of the 11th month 39 
following the due date of the tax. 40 
 (c) If any liability, or any portion thereof, which is due and payable under Article 7 41 
(commencing with Section 19131) of Chapter 4 of Part 10.2, is not paid on or before 6 p.m. on 42 
the last day of the 11th month following the date that the tax liability is due and payable. 43 
 44 
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§ 23301.5 45 
 Except for the purposes of filing an application for exempt status or amending the articles 46 
of incorporation as necessary either to perfect that application or to set forth a new name or filing 47 
a certificate of election to dissolve and/or certificate of dissolution, the corporate powers, rights, 48 
and privileges of a domestic taxpayer may be suspended, and the exercise of the corporate 49 
powers, rights, and privileges of a foreign taxpayer in this state may be forfeited, if a taxpayer 50 
fails to file a tax return required by this part. 51 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem:  A suspended corporation loses all of its rights and powers, including the power to 
dissolve the corporation.  Many corporations sit on the books of the Secretary of State that are 
dormant and defunct due to suspension.  These corporations continue to accrue minimum 
franchise taxes each year, even though the businesses are no longer operating. 
 
The Solution:  This resolution authorizes a corporation to file for voluntary dissolution if it is 
suspended in order to give some finality to the owners of the corporation and stop the hollow 
fines and penalties imposed by the Secretary of State and Franchise Tax Board. 
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield Bustarde, 
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
 
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq. 
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RESOLUTION 11-07-2017 
  
DIGEST 
Non-Profit Corporations: Conforms Standards for Removal of Directors 
Amends Corporations Code section 9223 to provide that directors of non-profit religious 
corporations can be removed for fraudulent or dishonest acts or for gross abuse of authority. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Corporations Code section 9223 to provide that directors of non-profit 
religious corporations can be removed for fraudulent or dishonest acts or for gross abuse of 
authority. This resolution should be approved in principle because it brings the standard for 
removing a director of a non-profit religious corporation in-line with non-profit public and 
mutual benefit corporations.  
 
Within the chapter pertaining to non-profit corporations, Corporations Code sections 5223 (non-
profit public benefit corporation) and 7223 (non-profit mutual benefit corporation), both provide 
that a director may be removed in the case of “fraudulent or dishonest acts or gross abuse of 
authority or discretion with reference to the corporation or breach of any duty arising [under 
this chapter], and may bar from reelection any director so removed for a period prescribed by the 
court.” (Emphasis added.)  Currently, however, section 9223 (non-profit religious corporation), 
only provides that directors may be removed “in case of fraudulent acts.”  Thus, a director in a 
corporation organized under section 9200 et seq.,  may remain in his or her position of power 
even if they commit acts which breach his/her fiduciary duties, as long as it does not amount to 
fraud.  Where some such non-profit corporations receive hundreds of thousands, if not millions, 
of dollars of money donated by the public, the standard should be more than just assurance that 
the directors are not intentionally defrauding the corporation.  
 
That said, this resolution may overstate the issue in that breaches of fiduciary duty usually 
constitutes constructive fraud.  “[C]onstructive fraud comprises any act, omission or 
concealment involving a breach of legal or equitable duty, trust or confidence which results in 
damage to another, even though the conduct is not otherwise fraudulent.” (Salahutdin v. Valley 
of California, Inc. (1994) 24 Cal.App.4th 555, 562; 2 Miller & Starr, Cal. Real Estate (2d ed. 
1989), § 3:20, p. 120-121; Civ. Code, § 1573, subd. (1).) If a fiduciary relationship exists, any 
concealment of material fact is fraud. (Byrum v. Brand (1990) 219 Cal.App.3d 926, 937-
938; Main v. Merrill Lynch, Pierce, Fenner & Smith, Inc. (1997) 67 Cal.App.3d 19, 32.) 
Unlike actual fraud, constructive fraud does not require an intentional deception, an “intent to 
deceive” being implied from the failure to disclose. (Mary Pickford Co. v. Bayly Bros., 
Inc. (1939) 12 Cal.2d 501, 525.) Further, reasonable reliance is presumed upon a nondisclosure 
of the fiduciary, absent direct evidence of lack of reliance. (Estate of Gump (1991) 1 Cal.App.4th 
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582, 601.) “The failure of the fiduciary to disclose a material fact to his principal which might 
affect the fiduciary’s motives or the principal’s decision, which is known (or should be known) 
to the fiduciary, may constitute constructive fraud.” (Salahutdin v. Valley of California, 
Inc. (1994) 24 Cal.App.4th 555.) 
 
Although directors of religious non-profits are subject to other sanctions, besides removal, for 
engaging in self-dealing transactions, the text of the statute should be updated to avoid any 
ambiguity about the duties of directors of non-profit religious corporations.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Corporations Code section 9223 to read as follows: 
 
§ 9223  
 (a) The superior court of the proper county may, at the suit of a director, or twice the 
authorized number (Section 5036) of members, remove from office any director in case of 
fraudulent or dishonest acts or gross abuse of authority or discretion with reference to the 
corporation or breach of any duty arising under Article 3 of this chapter (commencing with § 
9230) and may bar from reelection any director so removed for a period prescribed by the court. 
The corporation shall be made a party to such action. 
 (b) The Attorney General may bring an action under subdivision (a), may intervene in 
such an action brought by any other party and shall be given notice of any such action brought by 
any other party. 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Within the chapter pertaining to non-profit corporations, Corporations Code 
sections 5223 (non-profit public benefit corporation) and 7223 (non-profit mutual benefit 
corporation) both provide that a director may be removed in the case of “fraudulent or dishonest 
acts or gross abuse of authority or discretion with reference to the corporation or breach of any 
duty arising [under this chapter], and may bar from reelection any director so removed for a 
period prescribed by the court.” (Emphasis added.)  However, Section 9223 (non-profit religious 
corporation) provides that directors may be removed only “in case of fraudulent acts.”  Thus, a 
director in a corporation organized under Sections 9200 et seq.,  may, with impunity, commit 
acts which breach his/her fiduciary duties, as long as it does not amount to fraud.  The clear 
danger here is that such non-profit corporations are frequently receiving thousands, if not 
millions, of dollars of money donated by the public, who entrust the directors of such 
corporations to carry out the stated mission and to do so while adhering to their fiduciary duty to 
the corporation.  The standard should be more than just assurance that the directors are not 
intentionally defrauding the corporation.  
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The Solution: The language of Section 9223 should be amended to match that of the other code 
sections covering removal of directors from non-profit corporations. 
  
IMPACT STATEMENT 
The resolution does not affect any other law, statute, or rule other than those expressly identified. 
 
AUTHOR AND/OR PERMANENT CONTACT: Carter Glahn, Severaid & Glahn, PC, 1787 
Tribute Road, Suite D, Sacramento, CA 95815; voice (916) 929-8383; email 
cglahn@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE: Carter Glahn 
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RESOLUTION 11-08-2017 
 
DIGEST 
State Bar: New “Retired” Category for California Lawyers Over Age 60 
Amends California Business and Professions Code section 6006 to add a new “retired” category 
for California lawyers who pay no annual dues but receive membership benefits. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends California Business and Professions Code section 6006 to add a new 
“retired” category for California lawyers who pay no annual dues but receive membership 
benefits. This resolution should be disapproved because it grants membership benefits to retired 
lawyers based primarily on their advanced age for free, and it is unreasonable to grant free 
membership benefits to retired lawyers, as there is no right to membership in the California Bar 
Association. 
 
Under current law, the California State Bar allows two categories of membership: active and 
inactive. (Bus. & Prof. Code, §§ 6003-6005.) An inactive member pays minimal annual dues 
($155 per year in 2016), for which he/she obtains some limited privileges, does not have to 
comply with continuing education obligations, and is not allowed to practice law in California, 
vote in any State Bar related election, or hold any State Bar office. An inactive member may 
request reinstatement to active practice if he/she is not suspended on disciplinary charges. (Bus. 
& Prof. Code, § 6006.) Inactive status can either be voluntary (e.g., when a lawyer moves to 
another state, or retires from active practice) (Bus. & Prof. Code, § 6004); or involuntary (e.g., 
when a lawyer fails to pay annual dues, does not complete CLE requirements, or is suspended 
from practice based on disciplinary proceedings) (Bus. & Prof. Code, §§ 6004, 6007).  
 
The benefits of maintaining an inactive membership include, but are not limited to, the eligibility 
to apply for and participate in the State Bar approved life, accidental death and dismemberment, 
and disability income insurance programs; be appointed by the Board of Trustees of the State 
Bar to various committees; receipt of the State Bar membership card and monthly editions of the 
California Bar Journal. (See, e.g., 2017 Application to Transfer to Inactive Member Status, 
available at http://www.calbar.ca.gov/Portals/0/documents/members/2016_MSC_Transfer-
Inactive_rV1_2017.pdf.)  
 
A lawyer may also completely resign his/her membership from the State Bar voluntarily either 
because they no longer wish to practice law in California, or as a condition of a disciplinary 
proceeding.  

http://www.calbar.ca.gov/Portals/0/documents/members/2016_MSC_Transfer-Inactive_rV1_2017.pdf�
http://www.calbar.ca.gov/Portals/0/documents/members/2016_MSC_Transfer-Inactive_rV1_2017.pdf�
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This resolution adds a category of “retired” for lawyers who are at least 60 years old and have 
not faced any disciplinary proceedings in their last 10 years of practice. This new category of 
members would have all of the same rights as inactive members, but would not have to pay even 
the reduced annual dues. This is unreasonable for at least two reasons.  
 
First, because it is based primarily on age, as a younger lawyer with a clean record for 10 years 
who decides to retire would not be allowed these free benefits.  
 
Second, because it grants the same membership benefits available to an inactive member (who 
pays minimal annual dues) for free. There is no reasonable justification for free benefits, as 
membership in the State Bar is not a right; it is voluntary. Therefore, the argument that even the 
minimal dues inactive members pay creates a financial burden on retired lawyers is not reason 
enough to create a category of free membership, as it would create a greater financial strain on 
the State Bar’s already limited resources. This would, in turn, interfere with the State Bar’s 
ability to perform its primary function: public protection. (Bus. & Prof. Code, § 6001.1.) 
 
There is no stigma to resigning one’s membership to the State Bar because, for example, the 
State Bar Rules do not allow a lawyer to resign with discipline charges pending. (Rules of the 
State Bar, rule 2.45.) 
 
Finally, this resolution affects California Business and Professions Code sections 6003-6005, 
which set out the categories of membership in the State Bar, but this resolution has not offered an 
amendment to these sections. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Business and Professions Code section 6006 to read as follows: 
 
§ 6006 1 
 (a)  Active members who retire from practice shall be enrolled as inactive members at their 2 
request. 3 
 (b)  An active member shall be enrolled as a retired member if the member has been an active 4 
member for ten (10) years or more as of the date of retirement, has attained the age of sixty (60) as of 5 
the date of retirement, and has had no record of disciplinary proceedings during the ten (10) years 6 
immediately prior to enrollment as a retired member.  Membership records of the State Bar of 7 
California shall reflect that a member who meets the qualifications of this subsection and has 8 
requested that they be enrolled as a retired member is retired.  Upon enrollment as a retired member, 9 
no additional fees shall be imposed or required of the retired member except as provided in subsection 10 
(d) of this section.   11 
 (c)  Inactive or retired members are not entitled to hold office or vote or practice law.   12 
 (d)  Those members who are enrolled as inactive or retired members at their request may, on 13 
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application and payment of all fees required, become active members.  Those who are or have been 14 
enrolled as inactive or retired members at their request are members of the State Bar for purposes of 15 
Section 15 of Article VI of the California Constitution.  Those who are enrolled as inactive or retired 16 
members pursuant to Section 6007 may become active members as provided in that section. 17 
 (e)  Inactive or retired members have such other privileges, not inconsistent with this chapter, 18 
as the board of trustees provides. 19 
 (f)  Any person who has resigned from the practice of law solely because of the retirement of 20 
the person from the practice of law, would not otherwise be prohibited from enrollment in the practice 21 
of law and would otherwise have been entitled to enroll as a retired member under subsection (b) of 22 
this section, may petition the Supreme Court for reinstatement for the purpose of election to become a 23 
retired member. 24 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  San Bernardino County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Current State Bar members are limited to three options at the end of their career:  
continue as an active member, become an inactive member, or resign.  As an active member, a retiree 
is required to complete continuing education programs and pay the full bar dues, thus creating a 
financial burden.  As an inactive member, retirees are required to pay approximately half the full dues; 
which may be appropriate for a member practicing in another jurisdiction but not wanting to resign 
from the California State Bar.  Again, this option imposes a financial burden on members now living 
on a retirement income.  And resigning from the State Bar carries the stigma of “Resigned” appearing 
on the member’s profile page, the same word used for disgraced members who leave rather than face 
charges. 
 
The Solution:  This resolution would create a member status of “Retired.”  To qualify for retired 
status, a member would need to be at least 60 years old, and have had no record of attorney discipline 
during the ten years immediately prior to the member’s petition for retired status.  Upon attaining a 
retired status, the member would incur no additional fees and their State Bar Profile would indicate 
“Retired.”  Additionally, any member who has resigned but would have been qualified to apply for 
retired status at the time they resigned may petition for re-designation as a retired member.  A retired 
member can reapply for active status in the same manner as an inactive member. 
 
IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT:  James R. Secord, Esq., 303 West Third Street, 
5th Floor, San Bernardino, CA 92415-0511  jsecord@sbcda.org 
 
RESPONSIBLE FLOOR DELEGATE: James R. Secord 
 
 

mailto:jsecord@sbcda.org�
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RESOLUTION 11-09-2017 
  
DIGEST 
Public Resources Code: Recycling at Shopping Centers and Strip Malls 
Amends Public Resources Code sections 42649.1 and 42649.2 to require shopping centers and 
strip malls to collect recyclable materials where the customers enter and exit and where 
shipments of goods are received. 
 
RESOLUTION COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Public Resources Code sections 42649.1 and 42649.2 to require 
shopping centers and strip malls to collect recyclable materials where the customers enter and 
exit and where shipments of goods are received.  This resolution should be approved in principle 
because it promotes and encourages recycling by businesses and the public, enforces the existing 
language of the specified code sections, and will not be a significant cost burden to shopping and 
strip mall owners/operators. 
 
By requiring that shopping and strip malls provide recycling, this resolution seeks to encourage 
pro-social behavior with regards to litter abatement and resource recovery and recycling.  
Additionally, the proposal makes clear a possible ambiguity in sections 42649.1 and 42649.2 of 
the Public Resource Code, which is arguably ambiguous regarding the requirement of strip malls 
and shopping centers to provide recycling where consumers enter and exit the shopping/strip 
mall.  
 
Finally, requiring strip malls and shopping centers will help the state reach a recycle rate of 75% 
statewide.  While the requirement to offer recycling could be a minor burden on some 
businesses, it is important that all commercial enterprises contribute to the goals of litter 
abatement and recycling to the fullest extent possible. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Public Resources Code sections 42649.1 and 42649.2 to read as follows: 
 
§ 42649.1 1 
 For purposes of this chapter, the following terms mean the following: 2 
 (a) “Business” means a commercial or public entity, including, but not limited to, a firm, 3 
partnership, proprietorship, joint stock company, corporation, or association that is organized as 4 
a for-profit or nonprofit entity, a shopping center, a strip mall, or a multifamily residential 5 
dwelling. 6 
 (b) “Commercial solid waste” has the same meaning as defined in Section 17225.12 of 7 
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Title 14 of the California Code of Regulations. 8 
 (c) “Commercial waste generator” means a business subject to subdivision (a) of Section 9 
42649.2. 10 
 (d) “Self-hauler” means a business that hauls its own waste rather than contracting for 11 
that service. 12 
 13 
§ 42649.2 14 
 (a) (1) On and after July 1, 2012, a business that generates more than four cubic yards of 15 
commercial solid waste per week or is a multifamily residential dwelling of five units or more 16 
shall arrange for recycling services, consistent with state or local laws or requirements, including 17 
a local ordinance or agreement, applicable to the collection, handling, or recycling of solid waste, 18 
to the extent that these services are offered and reasonably available from a local service 19 
provider. 20 
 (2) Shopping centers and strip malls shall collect recyclable materials both where the 21 
customers enter and exit and where shipments are received. 22 
 (b) A commercial waste generator shall take at least one of the following actions: 23 
 (1) Source separate recyclable materials from solid waste and subscribe to a basic level of 24 
recycling service that includes collection, self-hauling, or other arrangements for the pickup of 25 
the recyclable materials. 26 
 (2) Subscribe to a recycling service that may include mixed waste processing that yields 27 
diversion results comparable to source separation. 28 
 (c) A property owner of a multifamily residential dwelling may require tenants to source 29 
separate their recyclable materials to aid in compliance with this section. 30 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  In 2011, with AB 341, California set a goal for statewide recycling at 75% by the 
year 2020.  Since July 1, 2012, AB 341 requires every business that generates more than 4 cubic 
yards of commercial solid waste per week and multifamily residential dwellings of 5 units or 
more to arrange for recycling services.  Despite AB 341, since 2010, the state’s recycling rate 
has remained flat at only 50%.  See the data for “California’s Statewide Recycling Rate,” 
available at: http://www.calrecycle.ca.gov/75Percent/RecycleRate/default.htm.   
 
Most shopping mall and strip mall businesses only collect recycling at the “back end,” where 
they receive their shipments of goods.  For example, they collect cardboard that was used as 
shipping packaging.  However, many shopping malls and strip malls are not collecting recycling 
at the “front end,” where the customers entering and exiting the businesses are placing many 
recyclable materials into trash cans for the landfill. 
 
In 2014, California passed AB 1826, in require businesses that generate organic waste to collect 
such waste for recycling.  However, diverting organic waste generated by businesses will not get 

http://www.calrecycle.ca.gov/75Percent/RecycleRate/default.htm�
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us from the current rate of 50% recycling to the goal of 75% recycling within the next three 
years. 
 
The Solution:  In order to accomplish the goal of 75% recycling, we need to change more of our 
habits.  This resolution will require shopping centers and strip malls to purchase containers to 
collect recyclable materials from their customers.  It will also require employees to keep landfill 
trash separated from the recyclable materials. 
 
AB 341 already established the expensive part to force local municipalities to create mandatory 
recycling programs for businesses that generate over 4 cubic yards of waste per week.  This 
resolution will make the already-established programs more effective by requiring shopping mall 
and strip mall businesses to collect recyclable materials at the front end, where the customers are, 
as well as at the back end, where they receive their shipments of goods. 
 
IMPACT STATEMENT 
The resolution does not affect any other statute or case law other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 341 (Chesbro, 2011): to require that by the year 2020, not less than 75% of solid waste 
generated by source reduced, recycled, or composted.  See Title 14 California Code of 
Regulations §§ 18835 – 18839.  See also CalRecycle Mandatory Commercial Recycling 
Frequently Asked Questions, available at: 
http://www.calrecycle.ca.gov/Recycle/Commercial/FAQ.htm 
 
AB 1826 (Chesbro, 2014): requiring collection of organic waste for certain types of businesses. 
 
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, P.O. Box 854, Novato, 
CA 94947, Cell: 415-246-6647, catherinerucker@me.com 
 
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 

 
SAN DIEGO COUNTY BAR ASSOCIATION 
  
The SDCBA Delegation urges Disapproval of Resolution 11-09-2017. The proposed language 
itself is problematic as it reads as imposing an affirmative obligation on shopping centers and 
strip malls to “collect” recyclable materials from customers versus the indicated intent of 
imposing a duty to provide recycling collection containers for potential use by customers. The 
Delegation further believes this Resolution should be Disapproved on fundamental grounds as 
well.  A core principle of freedom is that citizens should not be living in uncertainty over 
whether they are breaking any laws. Sadly, our country and state have continuously eroded that 
principle of democracy by increasingly passing micromanaging legislation that makes innocent 
people unknowingly guilty of top-down regulations governing everyday conduct. We should not 

http://www.calrecycle.ca.gov/Recycle/Commercial/FAQ.htm�
mailto:catherinerucker@me.com�
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increase this problem. This Resolution adds one of those trivial requirements that honest business 
owners might not even be aware of and would be in violation for not knowing. It increases the 
chance that honest business owners who may be supportive of recycling efforts are nevertheless 
subjected to shakedown lawsuits for technical breaches of this proposed requirement. 
 
Our delegation understands and agrees with the proponent's goal of increased recycling, and 
supports a less-invasive option of government encouraging the placement of recycling bins at the 
locations favored by the proponent. 
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RESOLUTION 11-10-2017 
 
DIGEST 
Cannabis Delivery: Ensuring Equal Access 
Amends Business and Professions Code section 26200 to resolve any potential conflict with 
Business and Professions Code section 26090 and allow for equal access to cannabis.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE    
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Business and Professions Code section 26200 to resolve any potential 
conflict with Business and Professions Code section 26090 and allow for access to cannabis. 
This resolution should be approved in principle because it protects individuals who suffer from 
conditions that limit their mobility and rely on delivery services to receive cannabis or cannabis 
products. 
 
Cannabis use and business regulations have been updated several times over the last two years, 
most recently by Senate Bill No. 94, Cannabis: Medicinal and Adult Use.  Under the current law, 
Business and Professions Code section 26200 appears to conflict with section 26090. Business 
and Professions Code section 26090, subdivision (c), states that a “local jurisdiction shall not 
prevent delivery of marijuana or marijuana products on public roads by a licensee acting in 
compliance with this division and local law as adopted under Section 26200.”  Section 26200, 
however, allows local jurisdictions to “completely prohibit the establishment or operation of one 
or more types of businesses licensed under this division within the local jurisdiction.”  While 
local jurisdictions should not and will not be required to allow dispensaries and or other cannabis 
businesses to be physically established and operate out of the locality, local jurisdictions should 
not be allowed to prevent its residents from receiving cannabis deliveries.  This resolution 
amends section 26200, explicitly limiting local jurisdictions from preventing delivery of 
marijuana or marijuana products on public roads.  This would allow for equal treatment for all 
cannabis users, including individuals who suffer from conditions that limit their mobility and 
rely on delivery services in order to receive marijuana or marijuana products. 
 
It is worth noting that one of the major reasons for California’s regulation of cannabis, including 
Proposition 64 which decriminalized its use, is that cannabis cultivation, distribution, and use is 
already widespread. There is no reason to believe that localities can, or would actually stop, their 
residents who are interested in purchasing cannabis from receiving cannabis. Certainly, localities 
that seek to prevent legal businesses from delivering to its residents, are indirectly favoring the 
black-market solutions previously in place. 
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TEXT OF RESOLUTION 
  
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Business and Professions Code section 26200 to read as follows: 
 
§ 26200 1 
 (a) Nothing in this division shall be interpreted to supersede or limit the authority of a 2 
local jurisdiction to adopt and enforce local ordinances to regulate businesses licensed under this 3 
division, including, but not limited to, local zoning and land use requirements, business license 4 
requirements, and requirements related to reducing exposure to secondhand smoke, or to 5 
completely prohibit the establishment or operation of one or more types of businesses licensed 6 
under this division within the local jurisdiction; provided however, that such an ordinance does 7 
not prevent delivery of marijuana or marijuana products on public roads. 8 
 (b) Nothing in this division shall be interpreted to require a licensing authority to 9 
undertake local law enforcement responsibilities, enforce local zoning requirements, or enforce 10 
local licensing requirements. 11 
 (c) A local jurisdiction shall notify the bureau upon revocation of any local license, 12 
permit, or authorization for a licensee to engage in commercial marijuana activity within the 13 
local jurisdiction. Within 10 days of notification, the bureau shall inform the relevant licensing 14 
authorities. Within 10 days of being so informed by the bureau, the relevant licensing authorities 15 
shall commence proceedings under Chapter 3 (commencing with Section 26030) to determine 16 
whether a license issued to the licensee should be suspended or revoked. 17 
 (d) Notwithstanding paragraph (1) of subdivision (a) of Section 11362.3 of the Health 18 
and Safety Code, a local jurisdiction may allow for the smoking, vaporizing, and ingesting of 19 
marijuana or marijuana products on the premises of a retailer or microbusiness licensed under 20 
this division if: 21 
 (1) Access to the area where marijuana consumption is allowed is restricted to persons 21 22 
years of age and older; 23 
 (2) Marijuana consumption is not visible from any public place or non-age restricted 24 
area; and 25 
 (3) Sale or consumption of alcohol or tobacco is not allowed on the premises. 26 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS 
 
The Problem: This law appears to conflict with Business and Professions Code section 26090, 
subdivision (c), which states that a “local jurisdiction shall not prevent delivery of marijuana or 
marijuana products on public roads by a licensee acting in compliance with this division and 
local law as adopted under Section 26200.”  It creates an ambiguity as to whether or not an 
individual who lives in a jurisdiction that has banned dispensaries from physically operating 
within its boundaries is capable of receiving a cannabis delivery from a business lawfully 
registered and physically operating out of another jurisdiction. 
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As currently drafted, Business and Professions Code section 26200, subdivision (a), creates an 
ambiguity when viewed alongside Business and Professions Code section 26090, subdivision (c). 
Business and Professions Code section 26200, subdivision (a), is moot as to whether a location 
(“Location A”) can, under Section 26200, prevent "all" deliveries from anywhere if it forbids 
local deliveries within Location A, or if a license issued in another location (Location B, for 
example) will satisfy Section 26090. 
 
The Solution: This resolution would resolve the ambiguity created by Business and Professions 
Code section 26090, subdivision (c), and section 26200, subdivision (a), making it clear that 
local jurisdictions may regulate cannabis businesses so long as such regulation does not prevent 
delivery of marijuana or marijuana products on public roads, thereby allowing for equal 
treatment for all cannabis users, including individuals who suffer from conditions that limit their 
mobility and rely on delivery services in order to receive marijuana or marijuana products.  
 
IMPACT STATEMENT 
This resolution does not affect any other statute or case law other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 64 (Cooley, Jones-Sawyer, Lackey, and Wood) 2016 - Cannabis: medical and nonmedical: 
regulation and advertising – Filed with Secretary of State on December 12, 2016. 
AB 266 (Bonta) - 2015- Medical Marijuana - Filed by Secretary of State on October 9, 2015 
AB 243 (Wood) - 2015 - Medical Marijuana - Filed with Secretary of State on October 09, 2015.  
SB 243 (McGuire) - 2016 Medical Marijuana  - Filed with Secretary of State on October 09, 
2015 
 
AUTHOR AND/OR PERMANENT CONTACT: Meaghan Zore, 391 Sutter Street, Suite 207, 
San Francisco, CA 94108,  voice: (415) 347-0004, email: mmzore@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Meaghan Zore 
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RESOLUTION 12-01-2017 
 
DIGEST 
Workers Compensation: Payment of Premiums 
Amends Labor Code section 3302 to provide that factoring companies be responsible for 
individual’s workers compensation premiums. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Labor Code section 3302 to provide that factoring companies be 
responsible for individual’s workers compensation premiums.  This resolution should be 
approved in principle because it will close a loophole whereby out-of-state factoring companies 
are incentivized to work with fly-by-night temp agencies that flout California Law.  
 
The Check Sellers, Bill Payers and Proraters Law (the Law) is contained in Division 3 of 
the California Financial Code, commencing with Section 12000. The regulations are contained in 
Subchapter 10 of Chapter 3, Title 10 of the California Code of Regulations, commencing with 
Section 1770 (10 Cal. Code Regs., § 1770, et seq.).  The Law, originally named the Check 
Sellers and Cashers Law, was enacted in 1947. As enacted, it provided for the licensing and 
regulatory review of companies and individuals who sold checks, cashed checks, or paid bills on 
behalf of others.  General proraters are persons who, for compensation, engage in the business of 
receiving money or something of value from a debtor for the purpose of distributing the money 
or something of value among creditors in payment or partial payment of the debtor’s obligations. 
 
Currently, payroll factoring companies who finance temporary employment agencies: 1) do not 
have licenses as “pro-raters” under the Finance Code and resist complying with existing statute; 
2) directly operate and conduct business in this state through these temporary employment 
agencies (either by loaning so much money that cannot possibly be repaid and therefore setting 
up a situation in which the creditor [the factoring company] becomes the de facto operator of the 
temporary employment agency business, or by directly controlling the temporary employment 
agencies' employees because these employees are technically the “collateral” of the payroll 
factoring company); and 3) as unlicensed pro-raters, earn significant and usuries fees for loaning 
funds to these temporary employment agencies that would otherwise be unlawful if earned by a 
licensed pro-rater under the existing statute. 
 
While temp agencies are currently required to have workers compensation policies, employers 
are not, generally, able to verify compliance.  This resolution prevents unlicensed out-of-state 
factoring companies from taking advantage of employers by financing these shady temp 
agencies.  
 
This resolution is related to Resolution 11-02-2017. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Labor Code section 3302 to read as follows: 
 
§ 3302 1 
 (a) (1) When a licensed contractor or other employer enters an agreement with a 2 
temporary employment agency, employment referral service, labor contractor, or other similar 3 
entity for the entity to supply the contractor or other employer with an individual to perform acts 4 
or contracts for which the contractors license is required under Chapter 9 (commencing with 5 
Section 7000) of Division 3 of the Business and Professions Code and the licensed contractor or 6 
other employer is responsible for supervising the employee s work, the temporary employment 7 
agency, employment referral service, labor contractor, or other similar entity shall pay workers 8 
compensation premiums based on the contractors or other employer’s experience modification 9 
rating. 10 
 (2) The temporary employment agency, employment referral service, labor contractor, or 11 
other similar entity described in paragraph (1) shall report to the insurer both of the following: 12 
 (A) Its payroll on a monthly basis in sufficient detail to allow the insurer to determine the 13 
number of workers provided and the wages paid to these workers during the period the workers 14 
were supplied to the licensed contractor or other employer. 15 
 (B) The other employer or licensed contractors name, address, and experience 16 
modification factor as reported by the licensed contractor. 17 
 (C) The workers compensation classifications associated with the payroll reported 18 
pursuant to subparagraph (A). Classifications shall be assigned in accordance with the rules set 19 
forth in the California Workers Compensation Uniform Statistical Reporting Plan published by 20 
the Workers Compensation Insurance Rating Bureau. 21 
 (b) The temporary employment agency, employment referral service, labor contractor, or 22 
other similar entity supplying the individual under the conditions specified in subdivision (a) 23 
shall be solely responsible for the individuals workers compensation, as specified in subdivision 24 
(a).A factor, as defined in Civil Code § 2026 et. seq., who purchases, sells, transfers, exchanges, 25 
finances, and/or otherwise provides money for the payroll invoices of a temporary employment 26 
agency, employment referral service, labor contractor, or other similar entity described in 27 
paragraph (1) shall be deemed to be an “employer” under this section and is jointly and severally 28 
liable for the individuals’ workers’ compensation under this subdivision. Any UCC 1 financing 29 
statement as defined in Uniform Commercial Code § 9501 et seq., filed by a factor, and recorded 30 
in the State of California, against a temporary employment agency, employment referral service, 31 
labor contractor, or other similar entity described in paragraph (1) and/or filed against an 32 
employer utilizing the services of a temporary employment agency, employment referral service, 33 
labor contractor, or other similar entity described in paragraph (1) that does not include payment 34 
of workers’ compensation premiums under this subdivision is void as against public policy. An 35 
injured employee who prevails in an action against a factor to recover workers’ compensation 36 
benefits under this subdivision is entitled to recover all reasonable attorneys’ fees and costs. 37 
 (c) Nothing in this section is intended to change existing law in effect on December 31, 38 
2002, as it relates to the sole remedy provisions of this division and the special employer 39 
provisions of Section 11663 of the Insurance Code. 40 



 

12-01-2017 Page 3 of 4 
 

 (d) A licensed contractor or other employer that is using a temporary worker supplied 41 
pursuant to subdivision (a) shall notify the temporary employment agency, employment referral 42 
service, labor contractor, or other similar entity that supplied that temporary worker when either 43 
of the following occurs: 44 
 (1) The temporary worker is being used on a public works project. 45 
 (2) The contractor reassigns a temporary worker to a position other than the classification 46 
to which the worker was originally assigned. 47 
 (e) A temporary employment agency, employment referral service, labor contractor, or 48 
other similar entity may pass through to a licensed contractor or other employer any additional 49 
costs incurred as a result of this section. 50 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENTS: Joseph A. Goldstein, Jonathan A. Goldstein, Charles H. Goldstein, Charles 
Wake, Jodi Taksar, Scott Luskin, Robin Bernstein-Lev, Brian Francis Doyle, Barry Ross, James 
De Sario 
 
STATEMENT OF REASONS 
 
The Problem: Payroll finance companies, many of which are out of state, frequently purchase 
payroll invoices from in-state temporary employment agencies, many of whom do not have 
adequate workers’ compensation coverage for their existing employees. In other cases, the 
temporary employment agency may have charged the employer utilizing their services for 
workers’ compensation insurance coverage that was never in fact purchased by the temporary 
employment agency. This is a significant problem because injured employees current legal 
recourse is only to file an action against their temporary employment agency employer, many of 
whom become defunct or change their names. The current statutory framework provides no 
remedy to these employees. In addition, the employer who hired the temporary employees, who 
paid workers compensation premiums to the temporary employer, and who is jointly liable for 
any workers compensation claims filed for injuries sustained on their premises also has no 
statutory recourse.   
 
The Solution: Would add the following language to Labor Code § 3302, subdivision b, that a 
factor, as defined in Civil Code § 2026 et. seq., who purchases, sells, transfers, exchanges, 
finances, and/or otherwise provides money for the payroll invoices of a temporary employment 
agency, shall also be responsible for the individuals workers compensation under this 
subdivision. Any financing statement and/or lien recorded in the State of California by a factor, 
against a temporary employment agency, that does not include adequate payment of workers’ 
compensation premiums under this subdivision is void as against public policy. An injured 
employee who prevails in an action against a factor to recover workers’ compensation benefits 
under this subdivision is entitled to recover all reasonable attorneys’ fees and costs. 
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
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CURRENT OR PRIOR RELATED LEGISLATION 
None known.   
 
AUTHOR AND/OR PERMANENT CONTACT: Joseph A. Goldstein, The Goldstein Law 
Firm, 8912 Burton Way, Beverly Hills, California 90211; (310) 553-4746; fax (310) 282-8070; 
josephgoldsteinesq@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Joseph A. Goldstein 
 

mailto:josephgoldsteinesq@gmail.com�
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RESOLUTION 12-02-2017 
 

DIGEST 
Employment:  Employees’ Right to Use and Possess Marijuana at Work  
Amends Health and Safety Code section 11362.45 to create employees’ rights to use and consume 
marijuana in the workplace. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Health and Safety Code section 11362.45 to create employees’ rights to 
use and consume marijuana in the workplace. This resolution should be disapproved because it 
would hinder an employer’s right to maintain a safe and drug free work environment and it would 
hinder an employer’s right to prevent its employees from working while under the influence. 
 
Health and Safety Code section 11362.1 permits persons 21 years of age or older to possess not 
more than 28.5 grams of marijuana, not in the form of concentrated cannabis, and to consume, 
process, transport, purchase, obtain, or give away marijuana products. Health and Safety Code 
section 11362.45 lists activities that are exempt from the liberties of Health and Safety Code 
section 11362.1. When read together, Health and Safety Code section 11362.1, subdivision (f) 
presently allows public and private employers to decide whether they will permit the presence and 
the consumption of marijuana in the workplace, to include its sale, transfer, display and 
transportation. Health and Safety Code section 11362.1, subdivision (f) also states that nothing in 
this section will affect an employer’s rights “. . . . to have policies prohibiting the use of marijuana 
by employees and prospective employees, or to prevent employers from complying with state or 
federal law.” 
 
As proposed, this resolution would eliminate employers’ right to refuse the use and the presence 
of recreational marijuana in the workplace under California law, with the exception of the sale 
and the growth of marijuana. There is no mention of marijuana use or possession for purely 
medicinal purposes. This approach suggests that marijuana is similar to other non-prescription, 
non-controlled substances, however, marijuana remains a federal schedule 1 drug whose 
recreational use and presence in the workplace could be viewed as problematic for employers who 
seek to maintain a drug-and-alcohol-free work space.  There is no reason an employer should be 
required to allow recreational marijuana in the workplace when the employer is permitted to ban 
alcohol in the workplace.  Although both may be legal, the employer has the right to have a work 
force that is sober for worker productivity and safety reasons.  
 
While this resolution is well intended, it creates unintended problems, in addition to those above, 
by removing an employers’ right to explicitly deny marijuana consumption use or consumption in 
the workplace. This directly interferes with an employer’s ability to maintain a safe and functional 
work environment.  
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The intent of this resolution would be better met by limiting the language to medicinal marijuana 
rather than broader recreational marijuana use. Alternatively, this resolution could be cured by 
striking “possession, transfer, display, transportation” of marijuana in the workplace, along with 
the portion stating, “. . . . or affect the ability of employers to have policies prohibiting the use of 
marijuana by employees and prospective employees,” which would allow employees to enjoy the 
rights of state law while allowing employers the right to have their employees sober while they 
are on duty. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Health and Safety Code section 11362.45 to read as follows: 
 
§ 11362.45  1 
 Section 11362.1 does not amend, repeal, affect, restrict, or preempt: 2 

(a) Laws making it unlawful to drive or operate a vehicle, boat, vessel, or aircraft, while 3 
smoking, ingesting, or impaired by, marijuana or marijuana products, including, but not limited 4 
to, subdivision (e) of Section 23152 of the Vehicle Code, or the penalties prescribed for violating 5 
those laws. 6 
 (b) Laws prohibiting the sale, administering, furnishing, or giving away of marijuana, 7 
marijuana products, or marijuana accessories, or the offering to sell, administer, furnish, or give 8 
away marijuana, marijuana products, or marijuana accessories to a person younger than 21 years 9 
of age. 10 
 (c) Laws prohibiting a person younger than 21 years of age from engaging in any of the 11 
actions or conduct otherwise permitted under Section 11362.1. 12 
 (d) Laws pertaining to smoking or ingesting marijuana or marijuana products on the 13 
grounds of, or within, any facility or institution under the jurisdiction of the Department of 14 
Corrections and Rehabilitation or the Division of Juvenile Justice, or on the grounds of, or 15 
within, any other facility or institution referenced in Section 4573 of the Penal Code. 16 
 (e) Laws providing that it would constitute negligence or professional malpractice to 17 
undertake any task while impaired from smoking or ingesting marijuana or marijuana products. 18 
 (f) The rights and obligations of public and private employers to maintain a drug and 19 
alcohol free workplace or require an employer to permit or accommodate the use, consumption, 20 
possession, transfer, display, transportation, sale, or growth of marijuana in the workplace, or 21 
affect the ability of employers to have policies prohibiting the use of marijuana by employees 22 
and prospective employees, or prevent employers from complying with state or federal law. 23 
 (g) The ability of a state or local government agency to prohibit or restrict any of the 24 
actions or conduct otherwise permitted under Section 11362.1 within a building owned, leased, 25 
or occupied by the state or local government agency. 26 
 (h) The ability of an individual or private entity to prohibit or restrict any of the actions or 27 
conduct otherwise permitted under Section 11362.1 on the individual’s or entity’s privately 28 
owned property. 29 
 (i) Laws pertaining to the Compassionate Use Act of 1996. 30 
 

(Proposed new language underlined; language to be deleted stricken) 
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PROPONENT: Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS: 
 
The Problem: This law treats cannabis use in the same manner as the use of drugs that are illegal 
under California law and alcohol use. The law does not consider cannabis use for medicinal 
purposes or the fact that testing for cannabis use does not evidence current impairment in the 
same manner as does testing for alcohol use. 
 
People who use cannabis for medicinal purposes may be subject to employer policies that 
prevent them from medicating while at work. This unequal treatment causes stress to such 
employees and creates a stigma around those who choose to treat their conditions using medical 
cannabis and those that do not. Employees who have been prescribed medical cannabis to treat a 
medical condition should be afforded the same rights and subject to the same obligations as any 
other employee who has been prescribed medication. Furthermore, testing for marijuana does not 
provide information as to intoxication in the same manner that testing for alcohol does. As such, 
the information gained from testing for cannabis in the context of employment provides little 
information relevant to an employee’s fitness to perform his or her duties as an employee and 
only services to treat individuals who recreationally use cannabis in line with California law, 
may be treated differently than their colleagues.  
 
The Solution: This resolution would allow for equal treatment for all individuals regardless of 
their use of cannabis commensurate with California law. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION: 
AB 64 (Cooley, Jones-Sawyer, Lackey, and Wood) 2016 - Cannabis: medical and nonmedical: 
regulation and advertising – Filed with Secretary of State on December 12, 2016. 
AB 266 (Bonta) - 2015- Medical Marijuana - Filed by Secretary of State on October 9, 2015 
AB 243 (Wood) - 2015 - Medical Marijuana - Filed with Secretary of State on October 09, 2015.  
SB 243 (McGuire) - 2016 Medical Marijuana  - Filed with Secretary of State on October 09, 
2015 
 
AUTHOR AND/OR PERMANENT CONTACT: Meaghan Zore, 391 Sutter Street, Suite 207 
- San Francisco, CA 94108,  voice: (415) 347-0004, email: mmzore@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Meaghan Zore 
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COUNTERARGUMENTS AND SECTION COMMENTS 
 

 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The SDCBA Delegation urges Disapproval of Resolution 12-02-2017. If companies do not want 
to hire or retain drug users in their employment, they should not have to. This Resolution would 
prohibit an employer from discovering whether an applicant consumes a drug that impairs motor 
skills, cognitive function, and judgment thereby posing potential safety hazards to co-employees 
and members of the public, not to mention increased liability exposure to the employer. This 
proposal runs in direct opposition to the will of the people as expressed in their rejection of 
Proposition 19 in 2010 and approval of Proposition 64 in 2016. One reason Proposition 19 failed 
and Proposition 64 passed was the difference regarding employment policy. Many voters 
believed Proposition 19 prohibited employers from making hiring decisions based on the 
employee’s marijuana use and voted it down.  Proposition 64 righted this mistake and included a 
stated purpose to “allow public and private employers to enact and enforce workplace policies 
pertaining to marijuana.” (Prop. 64, Nov. 2016 Gen. Elect. § 3(r).) 
 
The resolution takes an incredible leap in suggesting that those who recreationally use marijuana 
should be a protected class, equating cannabis consumption with race, gender, and sexual 
orientation when it calls for a solution that “would allow for equal treatment” for those who use 
it. 
 
Furthermore, if this Resolution were enacted into law, it would likely be struck down because of 
how it amends a voter-approved proposition. In Section 10 regarding amendments, Proposition 
64 stated which parts could be changed to further the intent and purpose of Proposition 64, even 
allowing the Legislature to add worker protections in different sections. The explicit mention of 
those articles excludes this one (expressio unis est exclusio alterius).  Although it includes a 
catchall that a 2/3 vote may adopt any amendment that furthers the goals, the resolution here 
would not. Given the stated purpose of allowing public and private employers to make 
workplace policies about marijuana, and this proposal would take that power away, it is infirm 
and would almost certainly be struck down. 
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RESOLUTION 12-03-2017 
 

DIGEST 
Worker Death Prosecutions:  Civil Penalty Alternative for Prosecutors. 
Adds Labor Code section 6425.1 to allow prosecutors to seek civil penalties for workplace death 
or serious injury caused by safety violations as an alternative to criminal enforcement actions. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Labor Code section 6425.1 to allow prosecutors to seek civil penalties for 
workplace death or serious injury caused by safety violations as an alternative to criminal 
enforcement actions. This resolution should be disapproved because it would allow the district 
attorney offices throughout the state to seek civil liabilities in addition to, or in lieu of, criminal 
penalties from companies for workplace deaths and injuries, the same penalties which are already 
available to, and assessed by, the Department of Industrial Relations Division of Occupational 
Safety and Health (Division).  
 
This resolution proposes a new civil penalty structure to the Labor Code, determinable in a court 
of law, which would be incurred only by employers’ willful violations of Health and Safety Code 
section 25910 resulting in death, serious injury or illness of an employee.  Currently, the law 
provides where the Division “believes that an employer has violated Section 25910 of the Health 
and Safety Code or any standard rule, order, or regulation established pursuant to Chapter 6 . . . . 
of Division 1 of the Labor Code, or any standard, rule, order, or regulation established pursuant 
to” Labor Code section 6417, it is required to issue a citation to the employer. (Vial v. California 
Occupational Saf. & Health Appeals Bd. (1977) 75 Cal.App.3d 997, 1005.) The Division is also 
specifically empowered to impose an administrative penalty against the employer, as provided in 
Labor Code sections 6423, 6428, and 6429, for willful violations of Health and Safety Code 
section 25910 prior to referring the case to the district attorney for criminal prosecution. (People 
v. Superior Court, (Solus Industrial Innovations, LLC) (2014) 224 Cal.App.4th 33, 40.) This 
resolution would allow a district attorney to impose those same civil penalties, under what would 
become Labor Code section 6425.1, subdivisions (b) and (c), in addition to, or in lieu of criminal 
prosecution. As proposed, under subdivision (g) of Labor Code section 6425.1, the costs of the 
investigation by the district attorney would be reimbursed by the Division. 
 
Although well intentioned, this resolution would create a redundant civil penalty imposable by 
both the Division and the district attorney “based upon the exact same violations.” (People v. 
Superior Court, supra, 224 Cal.App.4th at p. 45, (emphasis in original.)  In addition, after the 
Division has assessed their penalty and referred the violating employer or managerial employee, 
the district attorney has charging authority under Labor Code section 6425, subdivision (a), and 
the district attorney may seek imprisonment up to three years, criminal penalties not to exceed 
$1,500,000, or a combination of both. By creating a secondary civil penalty mechanism available 
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to district attorneys, that also reimburses them for investigatory costs, this resolution may lessen a 
district attorney’s decision to pursue criminal prosecution in workplace death incidents and other 
serious workplace injury or illness circumstances. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Labor Code section 6425.1 to read as follows: 
 
§ 6425.1  1 
 (a)  In enacting this section, the Legislature declares that there exists a compelling 2 
interest in protecting worker’s safety and health in the workplace that cannot be addressed by 3 
criminal enforcement and administrative actions alone, particularly when serious injury or 4 
workplace deaths are involved.  The Legislature recognizes that the conduct prohibited by this 5 
section is, for the most part, already subject to criminal and administrative penalties pursuant to 6 
other provisions of law, and it is not the intent of this section to substantively change the 7 
standards governing workplace safety.  However, the Legislature finds and declares that the 8 
addition of civil monetary penalties which can be assessed by prosecutors in a court of law will 9 
provide necessary enforcement flexibility and enhance enforcement of the workplace safety laws 10 
to better protect workers.  The Legislature, in exercising its plenary authority related to workers' 11 
safety, declares that these provisions are both necessary and carefully tailored to deter workplace 12 
safety violations and protect employee safety in this state. 13 
 (b)   Any employer who violates any occupational safety or health standard, order, or 14 
special order, or Section 25910 of the Health and Safety Code, if that violation is a serious 15 
violation and such violation causes any employment accident that is fatal to one or more 16 
employee or that results in a serious injury or illness, may be assessed a civil penalty of up to 17 
twenty-five thousand dollars ($25,000) for each violation.   18 
 (c)   Any employer who willfully or repeatedly violates any occupational safety or health 19 
standard, order, or special order, or Section 25910 of the Health and Safety Code, and such 20 
violation causes any employment accident that is fatal to one or more employee or that results in 21 
a serious injury or illness, may be assessed a civil penalty of not more than seventy thousand 22 
dollars ($70,000) for each violation, but in no case less than five thousand dollars ($5,000) for 23 
each willful violation.  As used in this section, "willfully" has the same definition as it has in 24 
Section 7 of the Penal Code. 25 
 (d)   The penalties provided for in subdivisions (b) and (c) shall be assessed and 26 
recovered in a civil action brought in the name of the people of the State of California by any 27 
district attorney or the appropriate prosecuting authority having jurisdiction, in his or her 28 
discretion as he or she deems appropriate, following the referral of such action by the bureau of 29 
the division pursuant to Labor Code Section 6315, subdivision (g).      30 
 (e)   In assessing the amount of the civil penalty, the court shall consider any one or more 31 
of the relevant circumstances presented by any of the parties to the case, including, but not 32 
limited to, the following: the nature and seriousness of the misconduct, the number of violations, 33 
the persistence of the misconduct, the length of time over which the misconduct occurred, the 34 
willfulness of the defendant's misconduct, and the defendant's assets, liabilities, and net worth. 35 
 (f)  One-half of the penalties collected pursuant to this section shall be paid into the state 36 
treasury to the credit of the General Fund.  The Department of Industrial Relations shall account 37 
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to the Department of Finance and the State Controller for all moneys so received and furnish 38 
proper vouchers therefor.  The remaining one-half of the penalty assessed shall be paid to the 39 
district attorney or prosecuting authority that brought the complaint.   40 
 (g)   In any action brought under this Section, the district attorney or prosecuting 41 
authority may also seek the reimbursement of the costs of investigation by the California 42 
Occupational Safety and Health Agency associated with the action. 43 
 (h)   Nothing in this section shall be deemed to prohibit any authorized administrative 44 
action by the California Occupational Safety and Health Agency or any related criminal action, 45 
including any administrative or criminal action set forth in Sections 6423 to 6435, or any other 46 
action otherwise authorized by law.        47 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Although the Labor Code already authorizes civil penalties against responsible 
parties for serious, willful or repeated violations of California’s workplace safety laws and 
regulations (in addition to criminal action), it is currently silent with respect to who has standing 
to seek such penalties.  (Lab. Code, §§ 6423-6436.)  After an attempt by prosecutors to seek civil 
penalties under sections 6428 and 6429 in a worker death case, a recent published decision 
(People v. Superior Court [Solus] (2014) 224 Cal.App.4th 33.) now holds that prosecutors lack 
standing to seek such penalties unless and until the Legislature expressly grants prosecutorial 
standing to do so.  As such, no one has standing to seek the civil penalties authorized under these 
statutes in a court of law, and the provisions cannot be enforced as intended -- to punish and 
deter worker safety violations that cause serious employee harm or death.  Administrative civil 
penalties alone are not sufficient.   
 
While there are criminal sanctions available (including a fine of up to $1.5 million for 
corporations), there are many cases, particularly against corporate employers, that may be better 
prosecuted in a civil action.  It is thus desirable for prosecutors to have flexibility in exercising 
their discretion to prosecute these cases in either a criminal or civil forum, whichever is most 
effective and efficient to secure justice in the particular case.  The benefit of this flexibility is not 
a new concept, and has been recognized and implemented in other areas of the law.  (See, e.g., 
Lab. Code, § 3820 [worker’s compensation fraud]; Pen. Code, §§ 370-373a & Civ. Code, §§ 
3479-3480 [public nuisance]; Fish & Game Code §§, 5650 & 5650.1 [water pollution].)    
Not only would this flexibility improve enforcement efforts, but the criminal defense bar may 
also benefit from such flexibility.  At present, all cases required to be referred to prosecutors 
must be treated criminally.  Yet, criminal actions have substantially more negative unintended 
impacts on corporations than civil judgments -- including harm to bank covenants and insurance 
policies -- that can result in unnecessary harms to shareholders and corporate employees if a 
large criminal fine and judgment is assessed.  These unintended harms can be avoided by 
assessing the exact same fine in the form of civil penalties in a civil action instead.  Individual 
defendants could benefit from a civil judgment by not facing incarceration and not having a 
criminal record if convicted.  The State also has a financial interest in limiting the expenses of 
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incarceration and the criminal justice system that can be furthered by a policy providing more 
civil enforcement remedies for prosecutors.  In cases where justice can be achieved equally in 
either a civil or criminal forum, therefore, prosecutorial discretion in these cases could benefit all 
parties involved.  
 
The Solution:  This Resolution adds a new code section authorizing prosecutorial standing to 
seek civil penalties as an alternative to taking criminal action against culpable employers that 
violate worker safety laws and cause death or serious harm to their employees.    
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Kelly A. Ernby, Deputy District Attorney, 
Orange County District Attorney’s Office, 401 Civic Center Drive West, Santa Ana, CA 92701; 
email: kelly.ernby@da.ocgov.com; 949-903-5439 cell  
 
RESPONSIBLE FLOOR DELEGATE: Kelly A. Ernby 
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RESOLUTION 12-04-2017 
 
DIGEST 
Equal Pay Act: Clarification of Accrual of Cause of Action 
Amends Labor Code section 1197.5 to make the statute of limitations on state and federal wage 
discrimination claims consistent, so that the claim accrues with each discriminatory paycheck 
instead of when the wages are initially established or the discriminatory practice is first adopted. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Labor Code section 1197.5 to make the statute of limitations on state and 
federal wage discrimination claims consistent, so that the claim accrues with each discriminatory 
paycheck instead of when the wages are initially established or the discriminatory practice is first 
adopted. This resolution should be approved in principle because it assures that an employee 
who has been subjected to continuing wage discrimination does not lose the right to recover for 
harm that occurred outside the limitations period.  
 
In Ledbetter v. Goodyear Tire & Rubber Co. (2007) 550 U.S. 618, the United States Supreme 
Court held that the statute of limitations for filing an equal-pay lawsuit before the Equal 
Employment Opportunity Commission (EEOC) began to run at the date the pay was agreed 
upon, rather than the date of the subsequent paychecks.  One provision of the Lilly Ledbetter Fair 
Pay Act of 2009 (Pub. L. No. 111-2) overturned that decision, providing that the act is violated: 
(1) when a discriminatory compensation decision or other practice is adopted; (2) when a person 
becomes subject to a discriminatory compensation decision or other practice; or (3) when a 
person is affected by application of a discriminatory compensation decision or other practice, 
including each time wages, benefits, or other compensation is paid. (29 U.S.C. § 626(d)(3).) 
 
This resolution brings the application of the limitations period under California’s Equal Pay Act 
into conformity with the federal law and allows an injured employee to recover damages for 
discriminatory pay practices that occurred even if the discriminatory pay rate began before the 
limitations period. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Labor Code section 1197.5 to read as follows: 
 
§ 1197.5 1 
 (a) An employer shall not pay any of its employees at wage rates less than the rates paid 2 
to employees of the opposite sex for substantially similar work, when viewed as a composite of 3 
skill, effort, and responsibility, and performed under similar working conditions, except where 4 
the employer demonstrates: 5 
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 (1) The wage differential is based upon one or more of the following factors: 6 
 (A) A seniority system. 7 
 (B) A merit system. 8 
 (C) A system that measures earnings by quantity or quality of production. 9 
 (D) A bona fide factor other than sex, such as education, training, or experience. This 10 
factor shall apply only if the employer demonstrates that the factor is not based on or derived 11 
from a sex-based differential in compensation, is job related with respect to the position in 12 
question, and is consistent with a business necessity. For purposes of this subparagraph, 13 
“business necessity” means an overriding legitimate business purpose such that the factor relied 14 
upon effectively fulfills the business purpose it is supposed to serve. This defense shall not apply 15 
if the employee demonstrates that an alternative business practice exists that would serve the 16 
same business purpose without producing the wage differential. 17 
 (2) Each factor relied upon is applied reasonably. 18 
 (3) The one or more factors relied upon account for the entire wage differential. Prior 19 
salary shall not, by itself, justify any disparity in compensation. 20 
 (b) An employer shall not pay any of its employees at wage rates less than the rates paid 21 
to employees of another race or ethnicity for substantially similar work, when viewed as a 22 
composite of skill, effort, and responsibility, and performed under similar working conditions, 23 
except where the employer demonstrates: 24 
 (1) The wage differential is based upon one or more of the following factors: 25 
 (A) A seniority system. 26 
 (B) A merit system. 27 
 (C) A system that measures earnings by quantity or quality of production. 28 
 (D) A bona fide factor other than race or ethnicity, such as education, training, or 29 
experience. This factor shall apply only if the employer demonstrates that the factor is not based 30 
on or derived from a race- or ethnicity-based differential in compensation, is job related with 31 
respect to the position in question, and is consistent with a business necessity. For purposes of 32 
this subparagraph, “business necessity” means an overriding legitimate business purpose such 33 
that the factor relied upon effectively fulfills the business purpose it is supposed to serve. This 34 
defense shall not apply if the employee demonstrates that an alternative business practice exists 35 
that would serve the same business purpose without producing the wage differential. 36 
 (2) Each factor relied upon is applied reasonably. 37 
 (3) The one or more factors relied upon account for the entire wage differential. Prior 38 
salary shall not, by itself, justify any disparity in compensation. 39 
 (c) Any employer who violates subdivision (a) or (b) is liable to the employee affected in 40 
the amount of the wages, and interest thereon, of which the employee is deprived by reason of 41 
the violation, and an additional equal amount as liquidated damages. 42 
 (d) The Division of Labor Standards Enforcement shall administer and enforce this 43 
section. If the division finds that an employer has violated this section, it may supervise the 44 
payment of wages and interest found to be due and unpaid to employees under subdivision (a) or 45 
(b). Acceptance of payment in full made by an employer and approved by the division shall 46 
constitute a waiver on the part of the employee of the employee’s cause of action under 47 
subdivision (h). 48 
 (e) Every employer shall maintain records of the wages and wage rates, job 49 
classifications, and other terms and conditions of employment of the persons employed by the 50 
employer. All of the records shall be kept on file for a period of three years. 51 
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 (f) Any employee may file a complaint with the division that the wages paid are less than 52 
the wages to which the employee is entitled under subdivision (a) or (b) or that the employer is in 53 
violation of subdivision (k). The complaint shall be investigated as provided in subdivision (b) of 54 
Section 98.7. The division shall keep confidential the name of any employee who submits to the 55 
division a complaint regarding an alleged violation of subdivision (a), (b), or (k) until the 56 
division establishes the validity of the complaint, unless the division must abridge confidentiality 57 
to investigate the complaint. The name of the complaining employee shall remain confidential if 58 
the complaint is withdrawn before the confidentiality is abridged by the division. The division 59 
shall take all proceedings necessary to enforce the payment of any sums found to be due and 60 
unpaid to these employees. 61 
 (g) The department or division may commence and prosecute, unless otherwise requested 62 
by the employee or affected group of employees, a civil action on behalf of the employee and on 63 
behalf of a similarly affected group of employees to recover unpaid wages and liquidated 64 
damages under subdivision (a) or (b), and in addition shall be entitled to recover costs of suit. 65 
The consent of any employee to the bringing of any action shall constitute a waiver on the part of 66 
the employee of the employee’s cause of action under subdivision (h) unless the action is 67 
dismissed without prejudice by the department or the division, except that the employee may 68 
intervene in the suit or may initiate independent action if the suit has not been determined within 69 
180 days from the date of the filing of the complaint. 70 
 (h) An employee receiving less than the wage to which the employee is entitled under 71 
this section may recover in a civil action the balance of the wages, including interest thereon, and 72 
an equal amount as liquidated damages, together with the costs of the suit and reasonable 73 
attorney’s fees, notwithstanding any agreement to work for a lesser wage. 74 
 (i) A civil action to recover wages under subdivision (a) or (b) may be commenced no 75 
later than two years after the cause of action occurs, except that a cause of action arising out of a 76 
willful violation may be commenced no later than three years after the cause of action occurs.  77 
For purposes of this section, a cause of action to recover wages under subdivision (a) or (b) 78 
occurs when a wage decision or other practice which violates subdivision (a) or (b) is adopted, 79 
when an employee becomes subject to a wage decision or other practice which violates 80 
subdivision (a) or (b), or when an employee is affected by application of a wage decision or other 81 
practice which violates subdivision (a) or (b), including each time wages are paid, resulting in 82 
whole or in part from such a decision or other practice.  An aggrieved employee may obtain 83 
relief as provided in subsections (g) and (h), where the wage decision or other practice which 84 
violates subdivision (a) or (b) that has occurred during the charge filing period is similar or 85 
related to unlawful employment practices with regard to the wage decision or other practice 86 
which violates subdivision (a) or (b) that occurred outside the time for filing a charge.   87 
 (j) If an employee recovers amounts due the employee under subdivision (c), and also 88 
files a complaint or brings an action under subdivision (d) of Section 206 of Title 29 of the 89 
United States Code which results in an additional recovery under federal law for the same 90 
violation, the employee shall return to the employer the amounts recovered under subdivision 91 
(c), or the amounts recovered under federal law, whichever is less. 92 
 (k) (1) An employer shall not discharge, or in any manner discriminate or retaliate 93 
against, any employee by reason of any action taken by the employee to invoke or assist in any 94 
manner the enforcement of this section. An employer shall not prohibit an employee from 95 
disclosing the employee’s own wages, discussing the wages of others, inquiring about another 96 
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employee’s wages, or aiding or encouraging any other employee to exercise his or her rights 97 
under this section. Nothing in this section creates an obligation to disclose wages. 98 
 (2) Any employee who has been discharged, discriminated or retaliated against, in the 99 
terms and conditions of his or her employment because the employee engaged in any conduct 100 
delineated in this section may recover in a civil action reinstatement and reimbursement for lost 101 
wages and work benefits caused by the acts of the employer, including interest thereon, as well 102 
as appropriate equitable relief. 103 
 (3) A civil action brought under this subdivision may be commenced no later than one 104 
year after the cause of action occurs. 105 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
The Problems:  The current law requires equal pay for employees who perform substantially 
similar work, when viewed as a composite of skill, effort, and responsibility. An aggrieved 
employee may commence action “two years after the cause of action occurs, except that a cause 
of action arising out of a willful violation may be commenced no later than three years after the 
cause of action occurs.”  Labor Code section 1197.5     
 
California’s Equal Pay Act has existed for decades.  However, in 2009, The Lilly Ledbetter Fair 
Pay Act was signed into federal law, which reset the statute of limitations for filing an equal pay 
claim against an employer to reflect each time that an employee receives a paycheck, benefits or 
"other compensation." 42 U.S. 2000 §706 et.seq.   
 
Commencing January 1, 2016, California’s Equal Pay Act was amended in order to provide more 
stringent protections for employees.  However, the provision regarding the statute of limitations 
was never amended to reflect the principle that the statute of limitations should run from the time 
the employee receives their final paycheck, not from the time the discriminatory paycheck is 
issued. Other provisions of California law which protect employees from gender- and race-based 
pay differentials, such as the Fair Employment and Housing Act (“FEHA”) adhere to the 
principals of the continuing violations doctrine, which provides that an employee claiming 
gender or racial discrimination can commence action outside of the statute of limitations period 
if the employee can show that the employer performed acts outside the limitations period that are 
sufficiently linked to unlawful conduct within the limitations period.  Cucuzza v. City of Santa 
Clara (2002) 104 Cal. App. 4th 1031 at 1042.   
 
As a result, it can be confusing for both employees and employers regarding their rights and 
record keeping responsibilities.  Thus, Labor Code section 1197.5 should reflect the same 
provisions that are currently provided for under FEHA and the federal law. 
 
The Solution: Amend Labor Code section 1197.5(i) to mirror 42 U.S. 2000 §706 (3)(A) and (B) 
which states: 
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 For purposes of this section, an unlawful employment practice occurs, with respect to 
discrimination in compensation in violation of this title, when a discriminatory compensation 
decision or other practice is adopted, when an individual becomes subject to a discriminatory 
compensation decision or other practice, or when an individual is affected by application of a 
discriminatory compensation decision or other practice, including each time wages, benefits, or 
other compensation is paid, resulting in whole or in part from such a decision or other practice 
 
        (B) In addition to any relief authorized by section 1977A of the Revised Statutes (42 U.S.C. 
1981a), liability may accrue and an aggrieved person may obtain relief as provided in 
subsection (g)(1), including recovery of back pay for up to two years preceding the filing of the 
charge, where the unlawful employment practices that have occurred during the charge filing 
period are similar or related to unlawful employment practices with regard to discrimination in 
compensation that occurred outside the time for filing a charge. 
 
This amendment would bring the law in congruence with FEHA and the Lilly Ledbetter Fair Pay 
Act, and make clear that discriminatory claims under section 1197.5 “accrue” whenever an 
employee receives a discriminatory paycheck, as well as, when a practice or decision is adopted, 
or when a person becomes subject to or is otherwise affected by, the practice or decision.  In 
effect, each discriminatory paycheck “resets” the relevant time limit for filing a claim. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule, other than those identified above. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Suzanne V. Chamberlain, Esq., PO Box 
7728, Newport Beach, CA 92658-7728, Phone: (949) 476-8303, Fax: (949) 476-0636,  
candvlaw@msn.com 
 
Melissa A. Petrofsky, Esq., 260 Newport Center Dr. #106, Newport Beach, CA 92660, Phone: 
(949) 999-3334, Fax: (949) 606-0433, melissa@petrofskyfirm.com 
 
RESPONSIBLE FLOOR DELEGATE: Suzanne V. Chamberlain, Esq. and Melissa A. 
Petrofsky, Esq. 

mailto:candvlaw@msn.com�
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RESOLUTION 12-05-2017 
 
DIGEST 
Attorney’s Fees: Awards for Employee in Whistleblower Action 
Amends Labor Code section 1102.5 to provide that an employee who prevails in any 
whistleblower action against an employer (or person acting on behalf of the employer), shall be 
entitled to reasonable attorney’s fees and costs, including expert witness fees. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
This resolution is similar to Resolution 03-05-2012, which was approved as amended, and to 
Resolution 09-02-2014, which was disapproved. 
 
Reasons: 
This resolution amends Labor Code section 1102.5 to provide that an employee who prevails in 
any whistleblower action against an employer (or person acting on behalf of the employer), shall 
be entitled to reasonable attorney’s fees and costs, including expert witness fees.  This resolution 
should be disapproved because it conflicts with current law and creates rights that already exist.   
 
There are multiple problems with this resolution.  First, it grants a private right of action that 
already exists under Labor Code section 1105 because that statute currently permits a private 
right of action based on employer’s retaliation against employees who report the employer’s 
illegal activities.  Second, this resolution awards costs only to a prevailing plaintiff.  This 
conflicts with Code of Civil Procedure section 1032 which awards costs to the prevailing party 
as a matter of right. Third, as the proponent points out, prevailing plaintiffs are already entitled to 
an award of attorney’s fees for whistleblower claims under the Private Attorneys General Act 
(PAGA). Thus, there is no need to create an additional claim for attorney’s fees. 
 
This resolution does not explain, or cite to any authority to support why whistleblowers should 
be entitled to the same remedies as plaintiffs who bring Fair Employment and Housing Act 
(FEHA) discrimination claims given the difference between whistleblower and discrimination 
claims.  The strong public policies against discrimination and harassment have been recognized, 
in part, by permitting the prevailing plaintiff to recover attorney’s fees. (Gov. Code, § 12965, 
subd. (b).)  However, Labor Code section 1102.5 is much broader because it protects not only 
retaliation when the whistleblower reports serious violations of state and federal law (such as 
dumping toxic chemicals in a lake), but also a violation of any local ordinance or regulation 
regardless of how minor the regulation is.  When the complained-of violation is not a matter of 
public importance, the whistleblower has the right to recover all of her or his damages under 
Labor Code section 1102.5, but every complaint is not a matter of public importance that would 
merit recovery of attorney’s fees.   
 
Finally, a plaintiff with a whistleblower claim may choose either to pursue it as a civil lawsuit, or 
via the Labor Commissioner. There is no right to attorney’s fees for proceedings before the 
Labor Commissioner.  Were a plaintiff able to seek attorney’s fees in court for whistleblower 
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retaliation claims without being allowed to do so, by bringing the same claims before the Labor 
Commissioner, the law would incentivize the filing of a lawsuit in our over-burdened courts over 
the more efficient administrative proceeding. 
 
This resolution is related to Resolution 12-06-2017. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Labor Code section 1102.5 to read as follows:  
 
§ 1102.5 1 
 (a)  An employer, or any person acting on behalf of the employer, shall not make, adopt, 2 
or enforce any rule, regulation, or policy preventing an employee from disclosing information to 3 
a government or law enforcement agency, to a person with authority over the employee, or to 4 
another employee who has authority to investigate, discover, or correct the violation or 5 
noncompliance, or from providing information to, or testifying before, any public body 6 
conducting an investigation, hearing, or inquiry, if the employee has reasonable cause to believe 7 
that the information discloses a violation of state or federal statute, or a violation of or 8 
noncompliance with a local, state, or federal rule or regulation, regardless of whether disclosing 9 
the information is part of the employee's job duties. 10 
 (b)  An employer, or any person acting on behalf of the employer, shall not retaliate 11 
against an employee for disclosing information, or because the employer believes that the 12 
employee disclosed or may disclose information, to a government or law enforcement agency, to 13 
a person with authority over the employee or another employee who has the authority to 14 
investigate, discover, or correct the violation or noncompliance, or for providing information to, 15 
or testifying before, any public body conducting an investigation, hearing, or inquiry, if the 16 
employee has reasonable cause to believe that the information discloses a violation of state or 17 
federal statute, or a violation of or noncompliance with a local, state, or federal rule or 18 
regulation, regardless of whether disclosing the information is part of the employee's job duties. 19 

(c)  An employer, or any person acting on behalf of the employer, shall not retaliate 20 
against an employee for refusing to participate in an activity that would result in a violation of 21 
state or federal statute, or a violation of or noncompliance with a local, state, or federal rule or 22 
regulation. 23 
 (d)  An employer, or any person acting on behalf of the employer, shall not retaliate 24 
against an employee for having exercised his or her rights under subdivision (a), (b), or (c) in any 25 
former employment. 26 
 (e)  A report made by an employee of a government agency to his or her employer is a 27 
disclosure of information to a government or law enforcement agency pursuant to subdivisions 28 
(a) and (b). 29 
 (f)  In addition to other penalties, an employer that is a corporation or limited liability 30 
company is liable for a civil penalty not exceeding ten thousand dollars ($10,000) for each 31 
violation of this section. 32 
 (g)  This section does not apply to rules, regulations, or policies that implement, or to 33 
actions by employers against employees who violate, the confidentiality of the lawyer-client 34 
privilege of Article 3 (commencing with Section 950) of, or the physician-patient privilege of 35 
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Article 6 (commencing with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or 36 
trade secret information. 37 
 (h)  An employer, or a person acting on behalf of the employer, shall not retaliate against 38 
an employee because the employee is a family member of a person who has, or is perceived to 39 
have, engaged in any acts protected by this section.  40 
 (i)  For purposes of this section, "employer" or "a person acting on behalf of the 41 
employer" includes, but is not limited to, a client employer as defined in paragraph (1) of 42 
subdivision (a) of Section 2810.3 and an employer listed in subdivision (b) of Section 6400.  43 
 (j) An employee may bring a private action against an employer, or a person acting on 44 
behalf of the employer, for violations of this provision.  Where liability has been established, the 45 
employee shall also be entitled to reasonable attorney’s fees and costs, including expert witness 46 
fees. 47 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENTS: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  Labor Code section 1102.5 provides “whistle-blower” protections for employees 
disclosing a violation of a state or federal statute, or a violation of or noncompliance with a local, 
state, or federal rule or regulation.  This statute reflects the broad public policy interest in 
encouraging workplace whistle-blowers to report unlawful acts, without fear of retaliation. (See 
Green v. Ralee Engineering Co. (1998) 19 Cal.4th 66, 76-77.)  However, the statute does not 
provide for attorney’s fees for a prevailing plaintiff. The cost of bringing a civil action thus 
discourages whistle-blowing.   
 
The Solution: This resolution would amend Labor Code section 1102.5 to add subdivision (j) to 
provide that an employee bringing a civil action against an employer (or person acting on behalf 
of the employer), shall, upon establishing liability, be entitled to reasonable attorney’s fees and 
costs, including expert witness fees.  This change is necessary to encourage employees to make 
disclosures of what they reasonably believe to be violation of state or federal statute, or violation 
of or noncompliance with a local, state, or federal rule or regulation.   
 
IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Matthew A. Mallet, Law Offices of Kirk B. 
Freeman, 256 Sutter St., Sixth Floor, San Francisco, CA 94108; (415) 398-1082. 
 
RESPONSIBLE FLOOR DELEGATE: Matthew A. Mallet 
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RESOLUTION 12-06-2017 
 
DIGEST 
Attorneys’ Fees: Awards in Whistleblower Cases 
Amends Labor Code section 1105 to authorize recovery of attorneys’ fees by the prevailing 
employee in whistleblower retaliation lawsuits. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
This resolution is similar to Resolution 03-05-2012, which was approved as amended, and to 
Resolution 09-02-2014, which was disapproved. 
 
Reasons: 
This resolution amends Labor Code section 1105 to authorize recovery of attorneys’ fees by the 
prevailing employee in whistleblower retaliation lawsuits.  This resolution should be disapproved 
because it conflicts with current law and creates rights that already exist.   
 
There are multiple problems with this resolution.  First, it creates a private right of action that 
duplicates rights that already exist under Labor Code section 1105, which currently permits a 
private right of action based on employer’s retaliation against employees who report the 
employer’s illegal activities.  Second, this resolution awards costs only to a prevailing plaintiff.  
This conflicts with Code of Civil Procedure section 1032 which awards costs to the prevailing 
party as a matter of right. Third, as the proponent points out, prevailing plaintiffs are already 
entitled to an award of attorney’s fees for whistleblower claims under the Private Attorneys 
General Act (PAGA).  
 
This resolution does not explain, or cite to any authority to support why whistleblowers should 
be entitled to the same remedies as plaintiffs who bring Fair Employment and Housing Act 
(FEHA) discrimination claims given the difference between whistleblower and discrimination 
claims.  The strong public policies against discrimination and harassment have been recognized, 
in part, by permitting the prevailing plaintiff to recover attorney’s fees. (Gov. Code, § 12965, 
subd. (b).)  However, Labor Code section 1102.5 is much broader because it protects not only 
retaliation when the whistleblower reports serious violations of state and federal law (such as 
dumping toxic chemicals in a lake), but also a violation of any local ordinance or regulation 
regardless of how minor the regulation is.  When the complained-of violation is not a matter of 
public importance, the whistleblower has the right to recover all of her or his damages under 
Labor Code section 1102.5, but every complaint is not a matter of public importance that would 
merit recovery of attorney’s fees. 
 
Finally, a plaintiff with a whistleblower claim for violation of statutes protecting payment of 
wages may choose either to pursue it as a civil lawsuit, or via the Labor Commissioner. There is 
no right to attorney’s fees for proceedings before the Labor Commissioner.  Were a plaintiff able 
to seek attorney’s fees in court for whistleblower retaliation claims without being allowed to do 
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so, by bringing the same claims before the Labor Commissioner, the law would incentivize the 
filing of a lawsuit in our over-burdened courts over the more efficient administrative proceeding. 
 
This resolution is related to Resolution 12-05-2017. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Labor Code section 1105 to read as follows: 
 
§ 1105 1 
 Nothing in this chapter shall prevent the injured employee from recovering damages 2 
from his employer for injury suffered through a violation of this chapter.  In civil action brought 3 
for violations of this chapter, the court shall award reasonable attorneys fees and costs to the 4 
prevailing party if any party to the action requests attorneys fee and costs upon initiation of the 5 
action.  However, if the prevailing party in the court action is not an employee, attorneys fees 6 
and costs shall be awarded pursuant to this section only if the court finds that the employee 7 
brought the court action in bad faith. 8 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem:  This is the whistleblower law, which prohibits employers from retaliating against 
an employee for disclosing any violation of the law against the employer.  This statutory scheme 
provides for a private right of action, but there is no basis for the employee to recover their 
attorneys’ fees.  The employee then has to expend a significant amount of personal funds to 
challenge the illegal acts of their employer, or hire a contingency attorney who will take a 
significant cut of their damages, which is a disincentive to pursing this type of claim. 
 
The Solution:  This resolution authorizes the recovery of attorneys by the prevailing party.  That 
recovery is mandatory, in the case of the employee, and is allowed for prevailing employers if 
the action is brought in bad faith, mirroring the language in Labor Code section 218.5, 
subdivision (a), which authorizes recovery of attorneys fees in action for nonpayment of wages. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield Bustarde, 
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
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RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq. 
 



 

12-07-2017 Page 1 of 6 
 

RESOLUTION 12-07-2017 

DIGEST 
FEHA:  Change of Definition of Employer Under the Fair Employment and Housing Act 
Amends Government Code section 12926 to change the definition of an employer under the Fair 
Employment and Housing Act to exclude a majority owner. 

RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE 

History:  
No similar resolutions found. 

Reasons:  
This resolution amends Government Code section 12926 to change the definition of an employer 
under the Fair Employment and Housing Act to exclude a majority owner. This resolution should 
be disapproved because it does not change the definition of an employee as the proponent 
intended, but instead needlessly removes the majority owner of a business from the definition of 
employer. 
 
Government Code section 12926, subdivision (d), provides the definition for employer under the 
Fair Employment and Housing Act. Specifically, subdivision (d) defines “employer” as “any 
person regularly employing five or more persons . . . . ” While this resolution is well intended by 
seeking to remove the majority owner of a business from those counted as employees of said 
employer for the purposes of the Fair Employment and Housing Act, this resolution would 
instead exempt the majority owner from the definition of employer. There is no reasonable need 
to exclude a majority owner from the definition of employer because it would effectively 
eliminate many business owners from the definition of employer and would thus reduce the 
protections employees enjoy under the Fair Employment and Housing Act. 
 
The desired change may be effected by adding part of the proposed language from this resolution 
to Government Code section 12926, subdivision (c), instead. This is the subdivision that lists 
parties exempt from the definition of “employee” for the purposes for the Fair Employment and 
Housing Act. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code section 12926 to read as follows: 
 
§ 12926 1 
 As used in this part in connection with unlawful practices, unless a different meaning 2 
clearly appears from the context: 3 
 (a) “Affirmative relief” or “prospective relief” includes the authority to order 4 
reinstatement of an employee, awards of backpay, reimbursement of out-of-pocket expenses, 5 
hiring, transfers, reassignments, grants of tenure, promotions, cease and desist orders, posting of 6 



 

12-07-2017 Page 2 of 6 
 

notices, training of personnel, testing, expunging of records, reporting of records, and any other 7 
similar relief that is intended to correct unlawful practices under this part. 8 
 (b) “Age” refers to the chronological age of any individual who has reached his or her 9 
40th birthday. 10 
 (c) Except as provided by Section 12926.05, “employee” does not include any individual 11 
employed by his or her parents, spouse, or child or any individual employed under a special 12 
license in a nonprofit sheltered workshop or rehabilitation facility. 13 
 (d) “Employer” includes any person regularly employing five or more persons, excluding 14 
any individual who owns more than fifty percent (50%) of the ownership interest in the 15 
employer, or any person acting as an agent of an employer, directly or indirectly, the state or any 16 
political or civil subdivision of the state, and cities, except as follows: 17 
“Employer” does not include a religious association or corporation not organized for private 18 
profit. 19 
 (e) “Employment agency” includes any person undertaking for compensation to procure 20 
employees or opportunities to work. 21 
 (f) “Essential functions” means the fundamental job duties of the employment position 22 
the individual with a disability holds or desires. “Essential functions” does not include the 23 
marginal functions of the position. 24 
 (1) A job function may be considered essential for any of several reasons, including, but 25 
not limited to, any one or more of the following: 26 
 (A) The function may be essential because the reason the position exists is to perform 27 
that function. 28 
 (B) The function may be essential because of the limited number of employees available 29 
among whom the performance of that job function can be distributed. 30 
 (C) The function may be highly specialized, so that the incumbent in the position is hired 31 
for his or her expertise or ability to perform the particular function. 32 
 (2) Evidence of whether a particular function is essential includes, but is not limited to, 33 
the following: 34 
 (A) The employer’s judgment as to which functions are essential. 35 
 (B) Written job descriptions prepared before advertising or interviewing applicants for 36 
the job. 37 
 (C) The amount of time spent on the job performing the function. 38 
 (D) The consequences of not requiring the incumbent to perform the function. 39 
 (E) The terms of a collective bargaining agreement. 40 
 (F) The work experiences of past incumbents in the job. 41 
 (G) The current work experience of incumbents in similar jobs. 42 
 (g) (1) “Genetic information” means, with respect to any individual, information about 43 
any of the following: 44 
 (A) The individual’s genetic tests. 45 
 (B) The genetic tests of family members of the individual. 46 
 (C) The manifestation of a disease or disorder in family members of the individual. 47 
 (2) “Genetic information” includes any request for, or receipt of, genetic services, or 48 
participation in clinical research that includes genetic services, by an individual or any family 49 
member of the individual. 50 
 (3) “Genetic information” does not include information about the sex or age of any 51 
individual. 52 
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 (h) “Labor organization” includes any organization that exists and is constituted for the 53 
purpose, in whole or in part, of collective bargaining or of dealing with employers concerning 54 
grievances, terms or conditions of employment, or of other mutual aid or protection. 55 
 (i) “Medical condition” means either of the following: 56 
 (1) Any health impairment related to or associated with a diagnosis of cancer or a record 57 
or history of cancer. 58 
 (2) Genetic characteristics. For purposes of this section, “genetic characteristics” means 59 
either of the following: 60 
 (A) Any scientifically or medically identifiable gene or chromosome, or combination or 61 
alteration thereof, that is known to be a cause of a disease or disorder in a person or his or her 62 
offspring, or that is determined to be associated with a statistically increased risk of development 63 
of a disease or disorder, and that is presently not associated with any symptoms of any disease or 64 
disorder. 65 
 (B) Inherited characteristics that may derive from the individual or family member, that 66 
are known to be a cause of a disease or disorder in a person or his or her offspring, or that are 67 
determined to be associated with a statistically increased risk of development of a disease or 68 
disorder, and that are presently not associated with any symptoms of any disease or disorder. 69 
 (j) “Mental disability” includes, but is not limited to, all of the following: 70 
 (1) Having any mental or psychological disorder or condition, such as intellectual 71 
disability, organic brain syndrome, emotional or mental illness, or specific learning disabilities, 72 
that limits a major life activity. For purposes of this section: 73 
 (A) “Limits” shall be determined without regard to mitigating measures, such as 74 
medications, assistive devices, or reasonable accommodations, unless the mitigating measure 75 
itself limits a major life activity. 76 
 (B) A mental or psychological disorder or condition limits a major life activity if it makes 77 
the achievement of the major life activity difficult. 78 
 (C) “Major life activities” shall be broadly construed and shall include physical, mental, 79 
and social activities and working. 80 
 (2) Any other mental or psychological disorder or condition not described in paragraph 81 
(1) that requires special education or related services. 82 
 (3) Having a record or history of a mental or psychological disorder or condition 83 
described in paragraph (1) or (2), which is known to the employer or other entity covered by this 84 
part. 85 
 (4) Being regarded or treated by the employer or other entity covered by this part as 86 
having, or having had, any mental condition that makes achievement of a major life activity 87 
difficult. 88 
 (5) Being regarded or treated by the employer or other entity covered by this part as 89 
having, or having had, a mental or psychological disorder or condition that has no present 90 
disabling effect, but that may become a mental disability as described in paragraph (1) or (2). 91 
“Mental disability” does not include sexual behavior disorders, compulsive gambling, 92 
kleptomania, pyromania, or psychoactive substance use disorders resulting from the current 93 
unlawful use of controlled substances or other drugs. 94 
 (k) “Military and veteran status” means a member or veteran of the United States Armed 95 
Forces, United States Armed Forces Reserve, the United States National Guard, and the 96 
California National Guard. 97 
 (l) “On the bases enumerated in this part” means or refers to discrimination on the basis 98 
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of one or more of the following: race, religious creed, color, national origin, ancestry, physical 99 
disability, mental disability, medical condition, genetic information, marital status, sex, age, 100 
sexual orientation, or military and veteran status. 101 
 (m) “Physical disability” includes, but is not limited to, all of the following: 102 
 (1) Having any physiological disease, disorder, condition, cosmetic disfigurement, or 103 
anatomical loss that does both of the following: 104 
 (A) Affects one or more of the following body systems: neurological, immunological, 105 
musculoskeletal, special sense organs, respiratory, including speech organs, cardiovascular, 106 
reproductive, digestive, genitourinary, hemic and lymphatic, skin, and endocrine. 107 
 (B) Limits a major life activity. For purposes of this section: 108 
 (i) “Limits” shall be determined without regard to mitigating measures such as 109 
medications, assistive devices, prosthetics, or reasonable accommodations, unless the mitigating 110 
measure itself limits a major life activity. 111 
 (ii) A physiological disease, disorder, condition, cosmetic disfigurement, or anatomical 112 
loss limits a major life activity if it makes the achievement of the major life activity difficult. 113 
 (iii) “Major life activities” shall be broadly construed and includes physical, mental, and 114 
social activities and working. 115 
 (2) Any other health impairment not described in paragraph (1) that requires special 116 
education or related services. 117 
 (3) Having a record or history of a disease, disorder, condition, cosmetic disfigurement, 118 
anatomical loss, or health impairment described in paragraph (1) or (2), which is known to the 119 
employer or other entity covered by this part. 120 
 (4) Being regarded or treated by the employer or other entity covered by this part as 121 
having, or having had, any physical condition that makes achievement of a major life activity 122 
difficult. 123 
 (5) Being regarded or treated by the employer or other entity covered by this part as 124 
having, or having had, a disease, disorder, condition, cosmetic disfigurement, anatomical loss, or 125 
health impairment that has no present disabling effect but may become a physical disability as 126 
described in paragraph (1) or (2). 127 
 (6) “Physical disability” does not include sexual behavior disorders, compulsive 128 
gambling, kleptomania, pyromania, or psychoactive substance use disorders resulting from the 129 
current unlawful use of controlled substances or other drugs. 130 
 (n) Notwithstanding subdivisions (j) and (m), if the definition of “disability” used in the 131 
federal Americans with Disabilities Act of 1990 (Public Law 101-336) would result in broader 132 
protection of the civil rights of individuals with a mental disability or physical disability, as 133 
defined in subdivision (j) or (m), or would include any medical condition not included within 134 
those definitions, then that broader protection or coverage shall be deemed incorporated by 135 
reference into, and shall prevail over conflicting provisions of, the definitions in subdivisions (j) 136 
and (m). 137 
 (o) “Race, religious creed, color, national origin, ancestry, physical disability, mental 138 
disability, medical condition, genetic information, marital status, sex, age, sexual orientation, or 139 
military and veteran status” includes a perception that the person has any of those characteristics 140 
or that the person is associated with a person who has, or is perceived to have, any of those 141 
characteristics. 142 
 (p) “Reasonable accommodation” may include either of the following: 143 
 (1) Making existing facilities used by employees readily accessible to, and usable by, 144 
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individuals with disabilities. 145 
 (2) Job restructuring, part-time or modified work schedules, reassignment to a vacant 146 
position, acquisition or modification of equipment or devices, adjustment or modifications of 147 
examinations, training materials or policies, the provision of qualified readers or interpreters, and 148 
other similar accommodations for individuals with disabilities. 149 
 (q) “Religious creed,” “religion,” “religious observance,” “religious belief,” and “creed” 150 
include all aspects of religious belief, observance, and practice, including religious dress and 151 
grooming practices. “Religious dress practice” shall be construed broadly to include the wearing 152 
or carrying of religious clothing, head or face coverings, jewelry, artifacts, and any other item 153 
that is part of the observance by an individual of his or her religious creed. “Religious grooming 154 
practice” shall be construed broadly to include all forms of head, facial, and body hair that are 155 
part of the observance by an individual of his or her religious creed. 156 
 (r) (1) “Sex” includes, but is not limited to, the following: 157 
 (A) Pregnancy or medical conditions related to pregnancy. 158 
 (B) Childbirth or medical conditions related to childbirth. 159 
 (C) Breastfeeding or medical conditions related to breastfeeding. 160 
 (2) “Sex” also includes, but is not limited to, a person’s gender. “Gender” means sex, and 161 
includes a person’s gender identity and gender expression. “Gender expression” means a 162 
person’s gender-related appearance and behavior whether or not stereotypically associated with 163 
the person’s assigned sex at birth. 164 
 (s) “Sexual orientation” means heterosexuality, homosexuality, and bisexuality. 165 
 (t) “Supervisor” means any individual having the authority, in the interest of the 166 
employer, to hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or 167 
discipline other employees, or the responsibility to direct them, or to adjust their grievances, or 168 
effectively to recommend that action, if, in connection with the foregoing, the exercise of that 169 
authority is not of a merely routine or clerical nature, but requires the use of independent 170 
judgment. 171 
 (u) “Undue hardship” means an action requiring significant difficulty or expense, when 172 
considered in light of the following factors: 173 
 (1) The nature and cost of the accommodation needed. 174 
 (2) The overall financial resources of the facilities involved in the provision of the 175 
reasonable accommodations, the number of persons employed at the facility, and the effect on 176 
expenses and resources or the impact otherwise of these accommodations upon the operation of 177 
the facility. 178 
 (3) The overall financial resources of the covered entity, the overall size of the business 179 
of a covered entity with respect to the number of employees, and the number, type, and location 180 
of its facilities. 181 
 (4) The type of operations, including the composition, structure, and functions of the 182 
workforce of the entity. 183 
 (5) The geographic separateness or administrative or fiscal relationship of the facility or 184 
facilities. 185 
 (v) “National origin” discrimination includes, but is not limited to, discrimination on the 186 
basis of possessing a driver’s license granted under Section 12801.9 of the Vehicle Code. 187 
 

(Proposed new language underlined; language to be deleted stricken) 
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PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem:  The Fair Employment Housing Act (FEHA) applies to employers with 5 or more 
employees, but is silent as to the application of FEHA if one of those 5 employees is the owner 
of the business.  This results in uncertainly as to the application of FEHA where a business has 
four employees plus an owner who is also on payroll.   
 
The Solution:  This resolution would exclude a majority owner of the business (who is likely 
making the hiring and firing decisions anyway) as an employee for purposes of determining if 
FEHA applies.  Since the definition of majority owner would be more than fifty percent, it could 
only exclude one employee from the count, but would provide guidance to small businesses in 
which the owner may be deemed an employee for purposes of FEHA. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 

 
CURRENT OR PRIOR RELATED LEGISLATION: 
None known. 
 
AUTHOR AND PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield Bustarde, 
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
 
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq. 
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RESOLUTION 12-08-2017 
 
DIGEST 
Accrued Vacations:  Employers Cannot Force Employees to Use 
Amends Labor Code section 227.3 to prohibit employers from forcing an employee to use 
accrued vacation time. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Labor Code section 227.3 to prohibit employers from forcing an 
employee to use accrued vacation time. This resolution should be approved in principle because it 
prevents employers from circumventing prohibitions on “use it or lose it” vacation policies by 
forcing employees to use paid vacation time that they have earned. 
 
California Labor Code section 227.3 was written broadly to ensure that all vested vacation time 
counts as “wages” earned by an employee, and all vacation time must be paid to an employee 
upon termination. (People v. Bishop (1976) 56 Cal.App.3d Supp. 8, 11-12.) Because accrued 
vacation time counts as wages earned, policies where an employee must use their vacation time 
by a certain date or forfeit vacation days, sometimes known as “use it or lose it” policies, are 
illegal in California as wage theft under Labor Code section 227.3. 
 
This resolution closes a gap where employers can skirt Labor Code section 227.3 by forcing 
employees to use their vacation days against their will or by pre-scheduling an employee’s 
vacation time. While there is a real benefit to an employer controlling the number of accrued 
vacation days amongst employees in order to prevent ballooning, and unexpected costs should 
layoffs be required, this practice prevents employees from saving vacation days for use when they 
see fit. In effect, this amounts to an employer having broad control over the wages of their 
employees, particularly managing when an employee may use them. 
 
This resolution also creates balance for employers by specifically allowing all employers to 
“adopt policies that require an employee to use vested vacation during an unpaid leave of 
absence,” and it specifically allows an employer to deny requests for vacation due to business 
necessity. Because this resolution protects the accrued vacation time, and therefore the wages, of 
employees while giving reasonable protections to employers, this resolution should be approved 
in principle. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Labor Code section 227.3 to read as follows: 
 
§ 227.3 1 
 Unless otherwise provided by a collective-bargaining agreement, whenever a contract of 2 
employment or employer policy provides for paid vacations, and an employee is terminated 3 
without having taken off his vested vacation time, all vested vacation shall be paid to him as 4 
wages at his final rate in accordance with such contract of employment or employer policy 5 
respecting eligibility or time served; provided, however, that an employment contract or 6 
employer policy shall not provide for forfeiture of vested vacation time upon termination. Unless 7 
otherwise provided by a collective-bargaining agreement, whenever a contract of employment or 8 
employer policy provides for paid vacations, an employer may not compel an employee to use 9 
vested vacation days, except that an employer may adopt policies that require an employee to use 10 
vested vacation during an unpaid leave of absence.  Nothing herein prohibits the employer from 11 
denying requests for vacation on a specific date due to business necessity and offering alternative 12 
dates for the vacation request or limiting the amount of vacation that may be taken at any 13 
particular time.  The Labor Commissioner or a designated representative, in the resolution of any 14 
dispute with regard to vested vacation time, shall apply the principles of equity and fairness. 15 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem:  “Use it or lose it” vacation policies, where an employer offers paid vacation and 
then forfeits that vacation time if it is not used by a specific date, are illegal.  Employers are 
trying to get around this prohibition created by case law and the Department of Labor Standards 
Enforcement, by forcing employees to take vacation time and “pre-scheduling” employee 
vacation time against the employees will so that all vacation is used before the anniversary date, 
regardless of whether the employee wants to take vacation or not. 
 
The Solution:  This resolution prohibits employers from forcing employees to take their accrued 
vacation against their will.  Employers will still retain the right to deny vacation requests due to 
business necessity and offer alternative dates, as long as the employer does not compel the 
employee to take vacation time.  In addition, employers may still provide, via policy, that 
employees have to use vested vacation time during an unpaid leave of absence (such as a medical 
leave), which is a common practice.  
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
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AUTHOR AND PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield Bustarde, 
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
 
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq. 
 



 

12-09-2017 Page 1 of 3 
 

RESOLUTION 12-09-2017 
 
DIGEST  
Employment Law: Misrepresentations to Prospective Employers 
Amends Labor Code section 1050 to clarify that only intentional misrepresentations by a former 
employer are punishable. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  

History: 
No similar resolutions found.  

Reasons: 
This resolution amends Labor Code section 1050 to clarify that only intentional 
misrepresentations by a former employer are punishable. This resolution should be disapproved 
because the overarching thrust of the Labor Code is to assess strict liability for any violations of 
the Code, whether intentional or negligent. 

The proponent states that the statute as written is ambiguous because it has been interpreted to 
apply to both intentional and negligent false representations. But it does not follow from this fact 
that the statute is ambiguous. The plain language of the existing statute applies to both 
intentional and negligent misrepresentations, and presumably the Legislature intended it be so. 

The proponent argues that because the punishment for violation of section 1050 includes the sort 
of damages normally associated only with intentional acts, the statute should be amended to 
punish only intentionally false representations about a former employee. But numerous other 
sections of the Labor Code impose quasi-criminal penalties for actions that may not have been 
intentional by the employer. (See, e.g., Lab. Code, §§ 201, 202, 203, 204, relating to non-
payment of wages.) Notable too is the fact that when the Legislature intended to punish only a 
willful or intentional act, it specifically so stated in the statute. (See, e.g., id., at § 210.) There is, 
therefore, nothing unusual about the fact that this section imposes quasi-criminal penalties for 
negligently false representations, especially considering the potentially serious consequences of 
such actions on the livelihood of the employee. Finally, limiting the application of the statute to 
only intentionally false representations will leave the employee with no remedy under the Labor 
Code. The employee’s only recourse would be a general negligence action, which would render 
the current language of the statute redundant. 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Labor Code section 1050 to read as follows: 
 
§ 1050   1 
 Any person, or agent or officer thereof, who, after having discharged an employee from 2 
the service of such person or after an employee has voluntarily left such service, by any 3 
misrepresentation knowingly false representation prevents or attempts to prevent the former 4 
employee from obtaining employment, is guilty of a misdemeanor.    5 
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(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  California law recognizes liability for two types of misrepresentations: intentional 
and negligent. The main differences between these two causes of action are the intent element 
(i.e., scienter) and damages. Intentional misrepresentation requires knowledge of falsity, whereas 
negligent misrepresentation requires only the lack of a reasonable ground for believing a 
statement to be true, even if the defendant honestly believed the representation to be true. (See, 
Civ. Code, §1710; cf. CACI 1900 and 1903.)  Punitive damages and/or civil penalties are 
available for intentional misconduct but not for negligent misconduct. (See, e.g., Branch v. 
Homefed Bank (1992) 6 Cal.App.4th 793, 799.) Furthermore, in the absence of actual physical 
injury, emotional distress damages are not available in negligent misrepresentation actions. (Id., 
6 Cal.App.4th at 800.)  
 
Labor Code section 1050 does not state whether liability under the statute requires a showing of 
intent. Accordingly, courts have allowed causes of action under the statute to proceed upon 
pleading and proof of only negligent conduct. However, the penalties for violations of section 
1050 suggest that a showing of intent is required.  
 
The Solution:  Labor Code section 1050 is ambiguous and should be amended to clarify that 
liability under the statute requires intent, as implied by the punitive remedies provided under 
Sections 1050 and 1054.  A violation of Section 1050 is a misdemeanor. For an action to have 
criminal liability, there must be mens rea, or intent, even if implied. Treble damages under Labor 
Code section 1054 are also a statutory remedy for violations of Section 1050. The primary 
purpose of treble damages under section 1054 is punitive. (See, Marshall v. Brown (1983) 141 
Cal.App.3d 408, 419 (holding that a successful plaintiff under section 1050 must choose between 
punitive damages and treble damages under section 1054 because the primary purpose under 
both is the same).)  
 
Such a clarification would also bring Section 1050 into alignment with other similar statutes and 
California Civil Jury Instructions (CACI). For example, Section 1050 is similar in its remedy to 
Labor Code section 970, which awards double damages as a remedy for “knowingly false 
representations” made to induce someone to relocate to accept employment. Section 970, which 
has a lower civil remedy (double damages) than Section 1050 (treble damages), has an express 
statutory intent requirement.  Also, CACI No. 2711 provides that two elements of a cause of 
action under Section 1050 are knowledge of falsity at the time the representation was made and 
that the representation was made with the intent of preventing the plaintiff from obtaining 
employment.  Though the “Directions for Use” indicate that it is unclear whether these two 
elements are necessary to this cause of action, they were likely included in the jury instruction 
because of the punitive remedies provided for violation of the statute and its similarity to other 
statutes with express intent requirements, such as section 970.  
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IMPACT STATEMENT 
The resolution does not affect any other law, statute, or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Kelly L. Borelli, Employment Law 
Counsel, LLP, 9630 Bruceville Road, Suite 106-297, Elk Grove, CA  95757; voice (916) 833-
3216; email kborelli@emlawco.com 
 
RESPONSIBLE FLOOR DELEGATE:  Kelly L. Borelli 

mailto:kborelli@emlawco.com�
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RESOLUTION 13-01-2017 
 
DIGEST 
Elections Code:  Presidential Tax Return Required for Placement on Ballot 
Amends Elections Code sections 6901, 8304, and 8651 to require that candidates for President of 
the United States provide five years of income tax returns or be barred from the California ballot. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:           
No similar resolutions found. 
     
Reasons: 
This resolution amends Elections Code sections 6901, 8304, and 8651 to require that candidates 
for President of the United States provide five years of income tax returns or be barred from the 
California ballot. This resolution should be disapproved because federal, not state law, governs 
eligibility for candidacy for the office of President of the United States and requiring all 
presidential candidates to disclose their tax returns is an over-broad invasion of privacy.  
 
Outside of a financial disclosure by a candidate for public office sufficient to identify potential 
conflicts of interest, the nature of one’s tax returns has limited relevance to qualifications for 
office. Additionally, federal and state laws protect the privacy of tax returns (see, e.g., 26 U.S.C. 
§ 6103; Rev. & Tax Code, § 19542). The privilege against forced disclosure has been repeatedly 
affirmed in statute and by case law opinions, if for no other reason than to facilitate tax 
enforcement by encouraging full and truthful disclosures by the tax payer on the assurance the 
tax payer’s statements will not be revealed or used for any other purpose. (See, e.g., Schnabel v. 
Schnabel (1993) 5 Cal.4th 704, 719-720.) 
 
In recent times, many presidential candidates have released their tax returns. But as the recent 
election taught, not all voters expect or require it and will vote in favor of a candidate regardless 
of whether or not that candidate has disclosed his or her tax returns.  Requiring candidates to 
disclose their returns as a condition of running for office could have a chilling effect on people 
who otherwise might seek public office and would disenfranchise the electorate from voting for 
the candidate of their choice. Mandating disclosure of tax returns as the linchpin for candidacy 
undermines the democratic process, the free and robust exchange of ideas of national 
importance, and pubic choice.  Voters should not be prevented from voting for the presidential 
candidate of their choice regardless of the status of disclosure of the candidate’s tax returns.    
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Elections Code sections 6901, 8304 and 8651 to read as follows: 

§ 6901 1 
 a) Whenever a political party, in accordance with Section 6864, 7100, 7300, 7578, or 2 
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7843, submits to the Secretary of State its certified list of nominees for electors of President and 3 
Vice President of the United States, the Secretary of State shall notify each candidate for elector 4 
of his or her nomination by the party. The 5 
 (b) The Secretary of State shall cause the names of the candidates for President and Vice 6 
President of the several political parties to be placed upon the ballot for the ensuing general 7 
election. 8 
 (c) Notwithstanding subdivision (b), the Secretary of State shall not cause the name of a 9 
political party’s candidate for President to be placed upon the ballot for the ensuing general 10 
election unless the candidate, no later than 70 days before that general election, files with the 11 
Secretary of State a copy of his or her Federal income tax returns for the five most recent taxable 12 
years. The candidate shall also file copies of state tax returns for any state in which the candidate 13 
earned income for the five most recent taxable years. 14 
 (d) The Secretary of State shall redact a Presidential candidate’s tax returns as necessary 15 
to protect privacy. After redacting the tax returns, the Secretary of State shall make them 16 
available to the public on the Secretary of State’s Internet Web site. 17 
 (e) The Secretary of State shall adopt regulations to implement subdivisions (c) and (d). 18 
 19 
§ 8304  20 
 (a) When a group of candidates for presidential electors designates the presidential and 21 
vice presidential candidates for whom all of the group pledge themselves to vote, the names of 22 
the presidential candidate and vice presidential candidate designated by that group shall be 23 
printed on the ballot pursuant to Chapter 2 (commencing with Section 13100) of Division 13. 24 
 (b) (1) Notwithstanding subdivision (a), the name of a candidate for President shall not be 25 
printed on a general election ballot as described in subdivision (a) unless the candidate, no later 26 
than 70 days before the general election, files with the Secretary of State a copy of his or her 27 
Federal income tax returns for the five most recent taxable years. The candidate shall also file 28 
copies of state tax returns for any state in which the candidate earned income for the five most 29 
recent taxable years. 30 
 (2) The Secretary of State shall redact the Presidential candidate’s income tax returns as 31 
necessary to protect privacy. After redacting the income tax returns, the Secretary of State shall 32 
make them available to the public on the Secretary of State’s Internet Web site. 33 
 (c) The Secretary of State shall adopt regulations to implement subdivision (b). 34 
 35 
§ 8651 36 
 The declaration of write-in candidacy for presidential elector shall contain the following 37 
information: 38 
 (a) Candidate’s name. 39 
 (b) Residence address. 40 
 (c) A declaration stating that he or she is a write-in candidate for the office of presidential 41 
elector. 42 
 (d) Oath or affirmation as set forth in Section 3 of Article XX of the California 43 
Constitution. 44 
 (e) The date of the general election. 45 
 (f) The names of the candidates for President and Vice President of the United States for 46 
which the group of presidential electors are pledged. 47 
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 (g) (1) A copy of the Presidential candidate’s Federal income tax returns for the five most 48 
recent taxable years. The candidate shall also file copies of state tax returns for any state in 49 
which the candidate earned income for the five most recent taxable years. 50 
 (2) The Secretary of State shall redact the Presidential candidate’s income tax returns as 51 
necessary to protect privacy. After redacting the income tax returns, the Secretary of State shall 52 
make them available to the public on the Secretary of State’s Internet Web site. 53 
 (h) The Secretary of State shall adopt regulations to implement subdivision (g).54 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  National Lawyers Guild – San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS 
 
The Problem:  Since the administration of Richard Nixon, presidential candidates have 
traditionally released their tax returns to provide transparency and allow voters to make an 
informed decision about the financial affairs of the candidates. This tradition arose from a 
questionable tax deduction related to a donation of presidential papers to the National Archives 
taken by President Nixon in 1969. During the Watergate scandal, this deduction was revealed 
which caused Nixon to release five years of his tax returns. However, there is no statutory 
requirement on the state or Federal level requiring a candidate to release tax information. 
 
During the 2016 Presidential campaign, all candidates except Donald Trump released their tax 
returns. Mr. Trump won the election without releasing those returns. President Trump may be 
one of the wealthiest men to serve as President. He has financial investments throughout the 
United States and around the world. Without seeing his tax returns, citizens have no ability to 
determine what, if any, conflicts of interest he may have. 

 
The Solution:  This resolution would require all Presidential candidates to provide five years of 
state and Federal tax returns to appear on the ballot in California. As the most populous state and 
with the most electoral votes, this requirement would be a strong inducement for any candidate 
to release tax returns. 
 
Combined with similar efforts in other states, these proposed amendments to California’s 
Electoral Code would make an even stronger case for all candidates to provide voters with 
sufficient financial information to make an informed decision about their vote. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known 
 
AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 268 Bush St. #3237, San 
Francisco, CA 94104 (415) 397-1060, Fax (415) 397-3077, rpkoch1@sbcglobal.net 
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RESPONSIBLE FLOOR DELEGATE:  Richard P. Koch 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

SANTA CLARA COUNTY BAR ASSOCIATION 
  
This resolution seeks to require presidential candidates to produce his or her last 5 years of 
federal and state tax returns in order to have the candidate’s name listed on the November 
general election ballot.  The resolution is both overbroad and lacking in detail, and also 
improperly infringes on a voter’s right to vote for the candidate of their choosing. 
  
While it is tradition for presidential candidates to release tax returns as part of running for office, 
it is just that: tradition.  Moreover, when candidates have released returns, it is typically federal 
only, not state, with no standing requirement for how years of returns must be made available.  
Here, the proponent provides no reasons why a candidate should release 5 years of returns, much 
less why state returns are also required, or how detailed the returns should be (i.e., is just the 
basic 1040 pages sufficient or must all schedules and worksheets be released as well?).   
 
A further problem is the proponent’s “solution” that candidates who fail to comply will not be 
placed on the November ballot.  While the proponent, or this Conference, may not be pleased 
with Trump’s decision not to release returns, the fact remains that over 60 million people 
nationally – and almost 4.5 million in California – voted for him anyway.  Indeed, one has to 
wonder if this resolution reflects an actual concern (i.e., would it have been submitted if Hilary 
Clinton – who released returns – had won), or if it is simply a reaction to Trump winning the 
presidency.  Denying the public their right to vote for their preferred candidate for president just 
because someone is offended that a victorious candidate did not comply with tradition should not 
be condoned.     
 
Although Santa Clara County agrees that, in principle, presidential candidates should release tax 
returns, this resolution is not the solution.  Therefore, Santa Clara County recommends 
disapproval. 
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RESOLUTION 13-02-2017 
 

DIGEST 
Elections Code: Requirement for Risk Limiting Audits 
Adds Elections Code sections 15361 and 15362 to require risk limiting audits for all public 
elections.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:           
No similar resolutions found. 
     
Reasons: 
This resolution adds Elections Code sections 15361 and 15362 to require risk limiting audits for 
all public elections.  This resolution should be disapproved because the proponent does not 
articulate a verifiable problem in California and the cost to the people of California would be in 
the millions of dollars per election cycle.  
 
The resolution asserts that, “of late, public elections have been described as rigged, hacked, 
undercounted, overcounted, or simply untrustworthy.”  To address these concerns, which are not 
validated by academic or journalistic investigations or research, the resolution proposes an 
elaborate, time-consuming and costly process, requiring significant additional effort by elections 
officials and the office of the Secretary of State. 
 
Traditionally, unless a recount is automatic or petitioned, usually based on a closely contested 
outcome, election results are known with some certainty hours after the polls close.  Since the 
audit process within this resolution requires that audits be completed by the end of the statutory 
canvass period as specified in Elections Code section 15375, which is 28 days, elections would 
not be certain in California for a month after the election.  It appears that the resolution 
contemplates an audit of every election that occurs in California beginning with the 2020 
election.  This could result in an era of wide-sweeping post-election uncertainty that does not 
currently exist.  Moreover, election recounts are costly.  Elections Code section 15624 and Code 
of Regulations section 20815 state that those costs are born by the voter or campaign committee 
requesting the recount and that the costs are to be paid up front to pay for the first day’s recount 
work.  That procedure, prepayment before recount, is repeated for each day the recount 
continues.  Furthermore, there is an audit provision in Elections Code section 15360, designed to 
assure the validity and accuracy of elections systems in California.  As stated previously, voters 
and campaign committees may challenge vote counts.  The Secretary of State also has the power 
to implement and enforce certification procedures for voting systems under Elections Code 
section 19200, et seq. 
 
The resolution does not include evidence or information that helps clarify why the validity of 
elections in California should be questioned.  Without additional information, the costly and 
time-consuming proposal for risk-limiting audits should be disapproved. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Elections Code sections 15361 and 15362 to read as follows: 
 
§ 15361 1 
 (a) The Legislature finds and declares the following: 2 
 (1) Transparent, publicly observable auditing of election results is necessary to ensure 3 
effective election administration and justifiable public confidence in elections. 4 
 (2) Risk limiting audits provide efficient and cost-effective scientific quality control for 5 
election results.  6 
 (3) By definition, a risk-limiting audit strictly limits the probability that an incorrect 7 
electoral outcome will pass the audit without being corrected.  8 
 (4) California’s current post-election one percent manual tally law does not meet this 9 
standard. 10 
 (b) Based on the findings and declarations in subdivision (a), it is the intent of the 11 
Legislature to enact legislation that would establish an election results audit process to be 12 
developed with the assistance of statistical experts, election integrity experts, and election 13 
officials, to develop best practices for risk-limiting audits, and to implement risk-limiting audits 14 
in California. 15 

 16 
§ 15362 17 
 (a) Commencing with the general election held in the year 2020, and each election 18 
thereafter in which a voting system is used, the elections official conducting the election shall 19 
conduct a risk-limiting audit with a five percent risk limit (“audit”) of every election contest in 20 
accordance with the requirements of this section. 21 
 (b) The following definitions shall apply to this section: 22 
 (1) A “risk-limiting audit with a five percent risk limit” means a post-election process 23 
that involves hand-to-eye, human inspection of ballots, in such a manner that if a full manual 24 
tally of all the ballots cast in the contest would show different winner or winners than the winner 25 
or winners reported by the voting system, there is at most a five percent chance that the post-26 
election process will not lead to such a full manual tally. When this post-election process does 27 
lead to a full manual tally, the winner or winners according to that full manual tally replace the 28 
winner or winners as reported by the voting system, if they differ.  29 
 (3) A “full manual tally” means a determination of the winner, or winners, of a contest by 30 
tallying the votes as determined by a manual, hand-to-eye inspection of all cast ballots on which 31 
the contest appears, and without any reliance on the voting system used to produce the results 32 
under audit.  33 
 (4) A “ballot-level comparison audit” means a type of risk-limiting audit that involves 34 
both of the following steps: 35 
 (A) The election official uses an independent system to verify that the cast vote records 36 
created by the voting system yield the same election results as reported by the voting system. 37 
 (B) The elections official compares some or all of those cast vote records to a hand-to-38 
eye, human interpretation of voter intent ascertained from the corresponding ballot marked by 39 
the voter or the voter-verified paper record copy, as defined by Section 19271.  40 
 (1) A “cast vote record” means an auditable document or electronic record that purports 41 
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to reflect the selection made on a voter’s ballot and lists the contests on the ballot and the voter’s 42 
selections for those contests.  A cast vote record is not a ballot.  43 
 (c) Prior to the audit, the elections official shall do all of the following: 44 
 (1) The elections official shall prepare a written inventory, or manifest. 45 
 (A) The written inventory, or manifest, shall provide the location of every ballot cast and 46 
counted in the election as follows: (i) Voted polling place ballots; (ii) Paper record copies, as 47 
defined by Section 19271, if any, of voted polling place ballots; (iii) Voted vote by mail voter 48 
ballots; and (iv) Voted provisional voter ballots. 49 
 (B) The ballot manifest shall, at minimum, contain the following information about 50 
ballots cast and counted: (i) the total number of ballots cast and counted in the election 51 
(including undervotes, overvotes, and other invalid votes); (ii) the total number of ballots cast in 52 
each contest in the election (including undervotes, overvotes, and other invalid votes); and (iii) a 53 
precise description of the manner in which the ballots are physically stored, including the total 54 
number of physical groups of ballots, the numbering system for each group, a unique label for 55 
each group, and the number of ballots in each such group.  56 
 (C) The ballot manifest shall not be created in reliance on any part of the voting system 57 
used to tabulate votes.  58 
 (2)The elections official shall secure the ballots cast and counted, as defined in (c)(1)(A) 59 
of this section, from loss, theft, alteration, augmentation, substitution, damage, or destruction, by 60 
maintaining an accurate, written chain of custody record.  The chain of custody record shall be 61 
posted and maintained on the elections official’s Internet Web site. The chain of custody record 62 
shall be retained along with other ballot materials as required in Section 17300 et seq.  63 
 (d) Audits performed under this section shall determine voter intent directly from 64 
original, voter-verifiable ballots and paper record copies, as defined by Cal. Elec. Code § 19271, 65 
cast and counted in the contest. In particular, the audits shall not determine voter intent from 66 
ballot images, reproductions, re-made ballots, or by relying upon electronic or digital 67 
representations of ballots. 68 
 (e) An elections official shall be deemed in compliance with this section if the elections 69 
official conducts a ballot-level comparison audit with five percent risk limit, or a risk-limiting 70 
audit with five percent risk limit using other methods for conducting risk-limiting audits as may 71 
be approved by the Secretary of State.  72 
 (f) An elections official conducting a ballot-level comparison audit shall comply with the 73 
following requirements: 74 
 (1) Prior to the selection of the sample for a ballot level comparison audit, a cast vote 75 
record for every ballot cast in the contest shall be exported from the voting system and sent to the 76 
Secretary of State. The elections official must be able to identify the cast vote record that 77 
corresponds to any particular cast ballot on which the contest appears. 78 
 (2) The ballot manifest prepared under subsection (c)(1) must allow for each cast vote 79 
record to be matched to its corresponding unique physical ballot, or paper record as defined in 80 
Cal. Elec. Code § 19721, in a way that makes it possible to retrieve that ballot, or paper record. 81 
 (3) The elections official shall retain physical or electronic proof that the cast vote 82 
records relied upon in the audit are those used to tally the election results that were reported to 83 
the Secretary of State and the public. 84 
 (g) Except upon a finding of exigent circumstances as determined by the Secretary of 85 
State, the audits shall be completed by the end of the statutory canvass period as specified in the 86 
Elections Code. 87 
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 (h) The public shall have the right to observe the audit process described in this section. 88 
Three days prior to the occurrence of each of the following, the elections official shall provide 89 
public notice of the audit and shall include in the notice information about the public’s right to 90 
observe the audit, including observation of the following elements of the audit: 91 
 (1) The process for selecting the ballots to be inspected manually; 92 
 (2) Evidence that the ballots retrieved and inspected by the auditors were those selected 93 
by the process referenced in (1), above;  94 
 (3) For each ballot selected for manual inspection, the voter’s mark(s) on the ballot for 95 
the contests under audit; 96 
 (4) For ballot-level comparison audits, a true and correct human-readable rendering of the 97 
cast vote record corresponding to each ballot selected for audit; 98 
 (5) The calculations and other information used to determine whether and when the audit 99 
of each contest is complete.  100 
 The public right to observe, under this subsection, does not include the right to interfere 101 
with the conduct of the audit. 102 
 (i) Upon completing the auditing mandated under this section, each county’s election 103 
official shall report to the Secretary of State all information pertinent to the audits conducted in 104 
that county, including any and all information the Secretary of State deems necessary to verify 105 
that the audits were conducted properly. When the Secretary of State publishes the Statement of 106 
Vote for an election, the Secretary of State shall also publish these reports, together with any 107 
other documents that confirm the audits were conducted according to the provisions of this 108 
section.  109 
 (j) An elector may, upon a good-faith belief that an elections official did not properly 110 
conduct a risk limiting audit, submit a timely, written statement of these concerns to the 111 
Secretary of State. This written statement shall articulate specific facts that detail any relevant 112 
information, such as (1) the inability of the public to observe the audit adequately; (2) violations 113 
of law; or (3) failure to comply with audit procedures. Upon receipt of a publicly filed written 114 
statement as described in this subsection the Secretary of State shall publish the statement on the 115 
Secretary of State’s Internet Web site and shall respond in a timely manner. 116 
 (k) The Secretary of State may promulgate rules as may be necessary to implement and 117 
administer the requirements of all parts of this section, including but not limited to establishing 118 
procedures for: 119 
 (1) ensuring security of ballots and documenting that those procedures were followed; 120 
 (2) ensuring the accuracy of ballot manifests produced by counties; 121 
 (3) establishing rules governing the format of ballot manifests, cast vote records, and 122 
other data involved in risk limiting audits; 123 
 (4) establishing methods to ensure that any cast vote records used in a risk-limiting audit 124 
are those used by the voting system to tally the election results sent to the Secretary of State and 125 
made public; 126 
 (5) establishing procedures for the random selection of ballots to be inspected manually 127 
during each audit; 128 
 (6) establishing the calculations and other methods to be used in the audit and to 129 
determine whether and when the audit of each contest is complete; 130 
 (7) establishing procedures and requirements for testing any software used to conduct 131 
risk-limiting audits under this section. 132 
 In connection with the promulgation of the rules, the Secretary of State shall consult 133 
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recognized statistical experts, equipment vendors, and elections officials, and shall consider 134 
publishing best practice guidelines for conducting risk-limiting audits.  135 
 (l) The Secretary of State may coordinate risk-limiting audits of contests that involve 136 
more than one county, including but not limited to selecting the ballots to be inspected manually, 137 
determining when the audit can stop, and determining whether a complete manual tally is 138 
required in order to meet the risk limit specified in this section. 139 
 (m) If an elections official fails to comply with this section, the Secretary of State may 140 
order a partial or full recount, or may call for a new election, as appropriate. 141 
 (n) An elections official may choose to comply with this section prior to the general 142 
election held in the year 2020. Compliance with this section for a given election shall be deemed 143 
to be compliance with Cal. Elec. Code § 15360 for that election.  144 
 (o) In the event that a risk limiting audit leads to a full manual tally of a contest, the 145 
results of the full manual tally shall become the official results for that contest.  146 
 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT: San Mateo County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Public elections are the foundational process by which we establish and maintain 
our republic. But as of late, public elections have been described as rigged, hacked, 
undercounted, overcounted, or simply untrustworthy. Either these allegations are true or they are 
false. If true, we need a reliable process by which to audit and catch irregularities. If false, we 
need a scientifically verifiable way to report back to the electorate how we know—up to a 95% 
confidence—that the beacon of modern democracy does not, in fact, run rigged or otherwise 
faulty elections.  
 
The Solution:  Currently, California’s audit procedure for testing the reliability of its elections is 
fairly weak. See Cal. Elec. Code § 15360. Experts in the field, such as Philip Stark at Berkeley 
and Ronald Rivest at MIT argue for more robust procedure, called risk-limiting audits. Risk-
limiting audits address limitations and vulnerabilities of voting process and voting technology, 
including the accuracy of algorithms used to infer voter intent, configuration and programming 
errors, and malicious subversion. See Jennie Bretschneider et al., Risk-Limiting Post-Election 
Audits, Oct. 2012, available at, https://www.stat.berkeley.edu/~stark/Preprints/ 
RLAwhitepaper12.pdf. Risk-limiting audits have been endorsed by the bi-partisan Presidential 
Commission on Election Administration, the League of Women Voters, the American Statistical 
Association, Common Cause, and Verified Voting (co-sponsor of this resolution). 
 
Risk-limiting audits have three key benefits. First, they detect outcome-changing irregularities 
with a high degree of accuracy—at least 95% accuracy under the language of the proposed 
resolution. Second, risk-limiting audits designed by expert statisticians are proven to be 
scientifically sound. Finally, as compared against full recounts, risk-limiting audits are generally 
far less expensive, except when the contest outcome is incorrect. 
 
Currently, only Colorado mandates a form of risk-limiting audits. See Voting Systems Team 
Report To The Pilot Election Review Committee Mock Risk‐Limiting Audits In Select UVS Pilot 
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Counties, Dec. 2015, available at, http://www.sos.state.co.us/pubs/elections/VotingSystems/ 
files/2015/20151217MockRLA-Report.pdf (last visited Feb. 26, 2017). But its statute is 
dangerously vague, inviting mischief if an anti-democratic Secretary of State were to decline to 
draft sensible regulations or simply refuse to order a recount upon finding irregularities. See 
Colo. Rev. Stat. § 1-7-515. The language of the proposed resolution, by contrast, sets out the 
basic framework for mandating risk-limiting audits, describes the key elements of these audits, 
provides for public transparency and commentary, and mandates the Secretary of State to enact a 
remedy when irregularities are found in the audit. 
 
IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified. 

 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
SIMILAR LAWS: Cal. Elec. Code § 15560 provided for a five-county, voluntary, post-canvass 
risk limiting audit pilot program that ran in 2011. 
 
AUTHORS AND/OR PERMANENT CONTACT: Philip B. Stark, Professor of Statistics and 
Associate Dean of Mathematical and Physical Sciences at U.C. Berkeley, 510-394-5077, 
stark@stat.berkeley.edu; Ronald L. Rivest, MIT Institute Professor (EECS) and founder of the 
Cryptography and Information Security Group, 617-253-5880, rivest@mit.edu; Pamela Smith, 
President of Verified Voting, 760-804-VOTE, pam@verifiedvoting.org; B. Douglas Robbins, 
WOOD ROBBINS LLP, 1 Post Street, Suite 800, San Francisco, CA 94104, tel 415.247.7900 
x204, drobbins@woodrobbins.com. 
 
RESPONSIBLE FLOOR DELEGATE: B. Douglas Robbins 
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RESOLUTION 13-03-2017 
 
DIGEST 
Elections: Grouping Ballot Measures 
Amends Election Code section 13115 and adds Election Code section 13115.5 to require that 
similar ballot measures be grouped together on the ballot. 
 
RESOLUTION COMMITTEE RECOMMENDATIONS 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Election Code 15115 and adds Election Code section 13115.5 to require 
that similar ballot measures be grouped together on the ballot.  This resolution should be 
disapproved because the resolution does not address the need raised in the resolution’s statement 
of reasons. 
 
The proposed statutory language in this resolution does not provide a solution to the underlying 
issues noted in the resolution, namely, that citizens, not professionals, draft ballot initiatives, and 
the ease with which propositions can be added to the ballot.  Moreover, our system of public 
initiatives allows the citizens to place contradictory and even confusing measures on a single 
ballot.  For example, on the November 2016 ballot, there were two initiatives related to the death 
penalty in California.  The first sought to remove capital punishment from among sentencing 
options in California.  The second sought to reduce the amount time for appeals and petitions.  In 
a different example, one initiative required money charged by stores for single use bags to go to 
environmental projects, while the other initiative was a referendum seeking to uphold 2014 
legislation prohibiting the statewide sale of single use bags.  In both examples, the proposals 
were confusing and potentially contradictory.  A voter could vote for both initiatives, and in one 
case, both initiatives could have passed and become law even though the outcomes are 
contradictory. 
 
This resolution suggests that a cure for the confusion would be placing the two potentially 
conflicting initiatives next to each other on the ballot with a warning about the potential conflict 
by the Attorney General and a statement that “likely only the provisions of the one receiving the 
most votes will become law, subject to a final court ruling.”  This provision would not have 
helped in either example noted above.  It is doubtful that a single admonishment will fit for all 
possible conflicts that may arise between initiatives.   
 
More importantly, designating placement of initiatives on a ballot runs counter to our notion of a 
randomized process that seeks to avoid the appearance of conflict or self-interest on the part of 
the State in preparing the ballot.  Much of what the proponent seeks to fix, in terms of providing 
information clarifying potential conflicts, currently exists in the title and summary prepared by 
the Legislative Analyst’s Office that is part of the current ballot pamphlets and available online.  
Finally, if there is to be a warning, it should be in the ballot pamphlet, not the ballot itself. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Elections Code section 13115 and add section 13115.5, to read as follows: 
 
§ 13115  1 
 Except as provided in Section 13115.5, Tthe order in which all state measures that are to 2 
be submitted to the voters shall appear on the ballot is as follows: 3 
 (a) Bond measures, including those proposed by initiative, in the order in which they 4 
qualify. 5 
 (b) Constitutional amendments, including those proposed by initiative, in the order in 6 
which they qualify. 7 
 (c) Legislative measures, other than those described in subdivision (a) or (b), in the order 8 
in which they are approved by the Legislature. 9 
 (d) Initiative measures, other than those described in subdivision (a) or (b), in the order in 10 
which they qualify. 11 
 (e) Referendum measures, in the order in which they qualify. 12 
 13 
§ 13115.5 14 
 Notwithstanding Section 13115, the Attorney General shall determine which measures on 15 
the same ballot potentially conflict with each other and the Secretary of State shall group these 16 
measures consecutively. The ruling of the Attorney General on whether measures conflict is 17 
reviewable in a final and expedited hearing in the Sacramento County Superior Court. Such 18 
measures shall be accompanied by a warning label on the ballot stating the Attorney General has 19 
concluded that the measures appear to conflict with each other and that likely only the provisions 20 
of the one receiving the most votes will become law, subject to a final court ruling.  21 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  When voting, we do not just elect lawmakers, but make law through propositions. 
Often, the laws passed in these cannot be modified by the legislature. Such a process should be 
as straightforward to us, the voters, as possible, but is not. Sometimes propositions conflict with 
each other such that only one of them can go into effect; usually, the one with the most “yes” 
votes then prevails if they both get majority approval. The voters get no indication of any of that 
while voting. Compounding this problem is that conflicting propositions can appear in different 
places on the list, further confusing voters and favoring the one that happens to appear first due 
to ballot fatigue. A recent illustration was in 2004, Propositions 60 and 62. 60 did nothing but 
codify the status quo and was put on by the legislature to thwart 62. Proposition 60 got 68%, 
while 62 got 46%, suggesting that 14% voted yes on both. If there had been an indication on the 
ballot that the two measures were in conflict and only one could prevail, that might not have 
happened. 
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The Solution:  This resolution requires conflicting propositions to be listed one right after the 
other and to notify people when they vote that only one of them can take effect. That will ensure 
voters can more easily compare and contrast propositions on the same topic and are better 
informed of the ramifications of their vote.  
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin 
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RESOLUTION 13-04-2017 
 
DIGEST 
Education:  Alternative Make-Up Policy for Missed Tests 
Amends Education Code section 48205 to give teachers the discretion to have pupils take exams 
before a planned absence if the exam will be missed due to a planned absence.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Education Code section 48205 to give teachers the discretion to have 
pupils take exams before a planned absence if the exam will be missed due to a planned absence. 
This resolution should be approved in principle because it provides teachers with greater 
flexibility and clarity with regard to when they may require students to take scheduled exams that 
conflict with students’ planned absences. 
 
Currently, Education Code section 48205 requires teachers to provide students with opportunities 
to make up tests that they miss due to an absence excused due to one of the ten reasons 
enumerated in this section, but it fails to clarify whether teachers can require students to take the 
exam before a planned absence instead of after. Specifically, subdivision (b) of Education Code 
section 48205 provides only that the pupil with an excused absence shall be allowed to complete 
“all assignments and tests missed during the absence . . . .” Although Education Code section 
48205 is silent on the timeframe that students must take the missed exam, this is a determination 
best left for the individual instructor based upon the nature of the absence, the subject of the 
examination, and the instructor’s motivation to reduce cheating. This resolution provides that 
clarification by allowing teachers to issue the exam prior the pupil’s planned absence, which also 
infers that the instructor may issue the exam after the pupil’s planned absence as well, thereby 
providing the teacher with full discretion on when to issue the exam to the pupil in question. 
 
TEXT OF RESOLUTION 
  
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Education Code section 48205, to read as follows: 
 
§ 48205 1 
 (a) Notwithstanding Section 48200, a pupil shall be excused from school when the 2 
absence is: 3 
 (1) Due to his or her illness. 4 
 (2) Due to quarantine under the direction of a county or city health officer. 5 
 (3) For the purpose of having medical, dental, optometrical, or chiropractic services 6 
rendered. 7 
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 (4) For the purpose of attending the funeral services of a member of his or her immediate 8 
family, so long as the absence is not more than one day if the service is conducted in California 9 
and not more than three days if the service is conducted outside California. 10 
 (5) For the purpose of jury duty in the manner provided for by law. 11 
 (6) Due to the illness or medical appointment during school hours of a child of whom the 12 
pupil is the custodial parent. 13 
 (7) For justifiable personal reasons, including, but not limited to, an appearance in court, 14 
attendance at a funeral service, observance of a holiday or ceremony of his or her religion, 15 
attendance at religious retreats, attendance at an employment conference, or attendance at an 16 
educational conference on the legislative or judicial process offered by a nonprofit organization 17 
when the pupil’s absence is requested in writing by the parent or guardian and approved by the 18 
principal or a designated representative pursuant to uniform standards established by the 19 
governing board. 20 
 (8) For the purpose of serving as a member of a precinct board for an election pursuant to 21 
Section 12302 of the Elections Code. 22 
 (9) For the purpose of spending time with a member of the pupil’s immediate family, 23 
who is an active duty member of the uniformed services, as defined in Section 49701, and has 24 
been called to duty for, is on leave from, or has immediately returned from, deployment to a 25 
combat zone or combat support position. Absences granted pursuant to this paragraph shall be 26 
granted for a period of time to be determined at the discretion of the superintendent of the school 27 
district. 28 
 (b) A pupil absent from school under this section shall be allowed to complete all 29 
assignments and tests missed during the absence that can be reasonably provided and, upon 30 
satisfactory completion within a reasonable period of time, shall be given full credit therefor. The 31 
teacher of the class from which a pupil is absent shall determine which tests and assignments 32 
shall be reasonably equivalent to, but not necessarily identical to, the tests and assignments that 33 
the pupil missed during the absence. When the absence is planned and would reasonably be 34 
known by the pupil or pupil’s custodial parent(s) at least a week in advance, the teacher may 35 
require the pupil complete, before the absence, any tests the pupil will miss. 36 
 (c) For purposes of this section, attendance at religious retreats shall not exceed four 37 
hours per semester. 38 
 (d) Absences pursuant to this section are deemed to be absences in computing average 39 
daily attendance and shall not generate state apportionment payments. 40 
 (e) “Immediate family,” as used in this section, has the same meaning as set forth in 41 
Section 45194, except that references therein to “employee” shall be deemed to be references to 42 
“pupil.” 43 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Existing law requires teachers to provide students opportunities to make up tests 
that they miss during an excused absence. That is good and necessary. However, it fails to make 
clear whether teachers can require students to take tests before a planned absence instead of after. 



 

13-04-2017 Page 3 of 4 
 

Such an option makes sense because when students get to make up a test after, they get 
additional time to study and may inquire from their friends about what is on it. Teachers may 
give a different test to negate the second advantage, but cannot negate the first benefit. When 
students get sick or have some other sudden justification, the additional study time is an 
unavoidable problem, but when the absence is planned (e.g. travel), teachers should have every 
right to require students take the test(s) before the absence, not after, and whether they can is 
legally unclear. 
  
The Solution: This resolution clarifies that teachers may require students to take the test 
beforehand when they have a planned absence that would be reasonably known to them at least a 
week in advance. That ensures more flexibility for teachers and clarity in the education code.  
 
IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

SANTA CLARA COUNTY BAR ASSOCIATION 
  
This resolution seeks to allow a teacher to require students to complete tests prior to the 
scheduled test date, when the student will be absent on the date scheduled for the test due to a 
planned or known absence.  While the concept would seem to make sense in theory, the actual 
resolution does not solve the problem, but only creates new ones. 
  
The primary justification for this resolution is to prevent students from getting more time to 
prepare for the test than their fellow students.  However, this ignores the possibility that the 
scheduled absence may coincide with a time period where a student would be taking multiple 
tests.  By forcing the student to potentially take all of his or her exams “early,” this resolution 
would result in the student having less time to prepare (e.g., a student who would normally have 
exams on days 2, 6, and 9 of an absence, would potentially need to study for, and take, all 3 prior 
to being gone, thereby losing the gap days between exams that they otherwise would have had).  
Moreover, because the resolution puts the decision on when the exam must be taken solely in the 
hands of the teacher – “the teacher may require the pupil complete, before the absence, any tests 
the pupil will miss” – this is not an unlikely or impossible scenario. 
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As a result, this resolution gives all control to the teacher, ignores what may be best for the 
student, and ultimately penalizes the student just because there are those rare occasions where an 
absence may give a particular student or two a few extra days of study time.   
 
Because the proponent has not demonstrated this is a major problem that needs to be addressed 
with legislation, much less one of such importance that the rule should be imposed state wide 
(vs. just in the author’s local school district), Santa Clara County recommends disapproval. 
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RESOLUTION 13-05-2017 
 
DIGEST 
Budget: Funding Diversion from Prison to Schools and Tuition Control 
Adds Government Code section 12225.5 to divert funding from prisons to colleges and control 
the cost of education. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Government Code section 12225.5 to divert funding from prisons to 
colleges and control the cost of education. This resolution should be disapproved because the 
costs of education and prisons are both necessary and unrelated budgetary requirements. 
 
This resolution would remove money from the prison budget and, instead, allocate those funds to 
colleges.  At first blush, the appeal of diverting funds from the California Department of 
Corrections and Rehabilitation (“CDCR”) to lower the cost of public education and 
baccalaureate degrees in the state colleges and universities is attractive, with the goal in thirty 
years of achieving a 1:4 ratio of prison to education funding.  However, this rob Peter to pay Paul 
approach is neither the answer to the issue of how to fund education nor practical.  Normative 
judgments aside, both are vital programs and institutions which the State must adequately fund 
and manage.   
 
The CDCR is not over-funded. California prisons have already been subject to a number of 
lawsuits in federal court relating to overcrowding and poor medical treatment. There are 
constitutional implications to these issues. Diverting more money from the prisons to fund state 
college degrees will not solve the issue of providing constitutionally-adequate conditions in 
prison, and not incarcerating those who commit imprisonable offenses is not the answer either.  
Beyond constitutional and humanitarian concerns, there is the concern for the safety of prison 
staff, and the public. 
 
The high cost of higher education amid budgetary constraints is a problem, and one which affects 
low income citizens significantly. How the state can best provide public access to quality 
education within the state college and university system, and properly run the state prison system 
along with the numerous other responsibilities, agencies, functions and services of state 
government, in the end is about revenue, budgeting, and management. However, the resolution is 
not the solution to the problem.   
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TEXT OF RESOLUTION 
  
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Government Code section 13335.5 to read as follows: 
§ 13335.5 1 
 (a) The Legislature finds and declares all of the following: 2 
 (1) California’s public baccalaureate institutions are vital to the economic well-being of 3 
the state. 4 
 (2) The costs of education at California’s public baccalaureate institutions have increased 5 
by an unconscionable amount, imposing an undue burden on low-income families and students. 6 
 (3) The high cost of education at California’s public baccalaureate institutions creates a 7 
serious risk to the health, welfare, and economic well-being of the state by discouraging students 8 
from low-income families from pursuing the highest and best possible educations available to 9 
them. 10 
 (4) The increase of student debt carried by graduates threatens the economic well-being 11 
of the state by depressing the actual incomes of young working people and reducing consumer 12 
spending statewide. 13 
 (5) The high cost of education at California’s public baccalaureate institutions deepens 14 
income inequality in the state by denying access to education for California’s low-income 15 
students and by burdening graduates with excessive student loan debt upon entering the 16 
workforce. 17 
 (6) In recent decades, California’s budget appropriations have shifted dramatically away 18 
from public baccalaureate institutions and towards the state’s prison system.  The budgetary shift 19 
from education to incarceration creates substantial and unacceptable risks for the long-term 20 
health and welfare of the state of California. 21 
 (b) Definitions. 22 
 (1) As used herein “public baccalaureate institutions” shall mean and refer to those 23 
institutions referred to in Education Code section 66010, subsections (2) and (3).  The provisions 24 
of this section shall not apply to the California Community Colleges. 25 
 (2) “Governing Boards” shall mean and refer to the Trustees of the California State 26 
University, and the Regents of the University of California. 27 
 (c) Realignment of Funding and Tuition Controls 28 
 (1) It is the declared intent of the Legislature that, within thirty years of the effective date 29 
of this act, funding allocated to public baccalaureate institutions shall be at least four times 30 
greater than the total funding allocated to state prisons and prison operations. 31 
 (2) It is further declared that it is the intent of the Legislature to ensure that, within thirty 32 
years of the effective date of this act, no public baccalaureate institution shall cause to be paid, 33 
by any student eligible for in-state resident tuition, any amount of cost of attendance that could 34 
not reasonably be repaid by that student within five years of matriculation from any program for 35 
which tuition is charged.   36 
 (A) For purposes of this section, the financial resources and ability to pay costs of 37 
attendance of a student and a student’s family may be taken into consideration. 38 
 (B) For purposes of this section, cost of attendance shall be determined to costs 39 
reasonably foreseeable to be incurred by a student, including fees, textbooks, costs of living 40 
adjustments related to the location of the public baccalaureate institution, and the reasonable 41 
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ability of a student to earn an income while enrolled at a public baccalaureate institution without 42 
an adverse impact on the educational curriculum of that student. 43 
 (d) Implementation 44 
 (1) Within one year of the effective date of this section, the Department of Corrections 45 
and Rehabilitations shall adopt regulations in order to reduce spending on state prisons and 46 
prison operations.  All such regulations shall be reasonably tailored to ensure that reductions in 47 
spending shall not create an unreasonable risk to the health, welfare, and safety of the state and 48 
its residents. 49 
 (2) Within one year of the effective date of this section, the Governing Boards shall adopt 50 
regulations in order to reduce the cost of attendance at public baccalaureate institutions.  All such 51 
regulations shall be reasonably tailored to ensure that public baccalaureate institutions provide 52 
the highest reasonable quality of education to the greatest reasonable number of individuals 53 
eligible to receive residential tuition in the state. 54 
 (3) Within one year of the effective date of this section, the Department of Finance, in 55 
consultation with the Department of Education and the Department of Justice, shall adopt 56 
regulations in order to review the proposed and promulgated regulations of the Governing 57 
Boards and the Department of Corrections in order to ensure the orderly implementation of and 58 
compliance with this section. 59 
 (4) Within one year of the promulgation of regulations pursuant to subsections (d)(1)-(3), 60 
the Department of Finance, in consultation with the Department of Education, the Department of 61 
Justice, the Department of Corrections, and the Governing Boards, shall prepare biennial reports 62 
to the Legislature regarding the implementation of this section.  All such reports shall be made 63 
available to the public for review and commentary. 64 
 (5) Within one year of the effective date of this section, the Department of Finance shall 65 
promulgate regulations to develop a public comment procedure regarding reports submitted to 66 
pursuant to this section.  The Department of Finance, in coordination with the Department of 67 
Education, the Department of Justice, the Department of Corrections, and the Governing Boards, 68 
shall provide meaningful responses to public comments submitted pursuant to this section, as 69 
well as to ensure the integration of meaningful public comments to the extent that such 70 
comments are consistent with and further the purpose and intent of this section. 71 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENTS: Stephen V. Elzie, Duncan Crabtree-Ireland, Joel B. Douglas, Robin Bernstein-
Lev, Eric Noonan, Pamela M. Villanueva, Arwen Johnson, Nick K. Stewart-Oaten, Natasha E. 
Khamashta, Vivian McPayah-Obiamalu, Charles Wake 
 
STATEMENT OF REASONS 
 
The Problem: The cost of higher education for California’s students has spiraled out of control. 
Simultaneously, more and more funding is going to prisons.  In 1970-71, approximately 11.9% 
of the general fund went to UC and CSU, compared with 2.8% towards corrections (roughly 
4.25-to-1).  In 2017-18, corrections will receive 9.1% of the general fund, with UC and CSU 
receiving roughly 5.9%.  
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California’s higher education system now relies heavily on private bond markets, skyrocketing 
tuition costs, and federal student loans.  The 2017-2018 Governor’s report indicates that UC and 
CSU budgets include “tuition and fees revenues and other funds the universities report as 
discretionary.”  This is a serious problem.  UC for example, is funded in large part by General 
Revenue Bonds, which are guaranteed by 100% of all student tuition.  In order to maintain its 
bond rating and to continue to be a leader in global public education, UC has been given no 
choice but to endlessly increase tuition on its students. 
 
The Solution:   Public institutional backed by astronomical amounts of student loan debt (that is 
held by the federal government, a significant portion of which is likely to prove to be bad debt) 
being monetized and sold off to the bond market is a recipe for economic disaster with far-
reaching consequences.  Even without regard to the inequities of tuition, this system is on track 
to create an economic nuclear time bomb, inflating a bubble that could prove to be far greater 
and more damaging than the one that burst in 2007-2008. 
 
For students, access to higher education is currently dependent largely on federal loans and 
forgiveness programs.  High monthly payments still create a drag on consumer spending, while 
limiting economic mobility in the state.  The loan-and-forgiveness system is also a moral hazard, 
in that it encourages students to attend high-cost programs, fully expecting that they will never 
pay the full amount of the debt that they are taking on. 
 
This proposal requires the state to re-align its spending priorities to those of 1970, when schools 
were funded at five times the rate of prisons.  Today, prison funding is more than double than 
that of schools.  This proposal also imposes tuition controls to make college affordable for all.  
With a 30-year window for implementation, this proposal creates a framework for the gradual 
realignment of California’s spending priorities in an effort to turn away from the economic 
calamity that the state is currently driving aggressively towards. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute, or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATION LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Stephen V. Elzie, Lecturer in Law, 
University of Southern California School of Law, 699 Exposition Blvd, Los Angeles, CA 90089, 
phone 831-227-6212, email steve.elzie@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Stephen V. Elzie 
  

mailto:steve.elzie@gmail.com�
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COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution seeks to divert funding from prisons to public colleges/universities and to control 
the cost of education, such that, within 30 years, funding allocated to public universities  is to be 
4 times that allocated to prisons and in-state tuition should be at an amount that can reasonably 
be repaid within 5 years of graduation.  Because the resolution, though, seeks to primarily, if not 
solely, to accomplish this via a reduction in prison spending, it is simply unworkable. 
  
While finding for public universities in 1970 may have been at a 4-to-1 ratio to that spent on 
corrections, an effort to repeat that standard ignores differences between then and now.  Forty-
five years ago, it cost lest to go to an in-state college or university, the prison population was 
lower, and Proposition 13 – which had a significant effect on tax revenue – did not yet exist.  
 
Nowadays, the state is highly dependent on tax revenues to supply money to the general fund; 
the prison population (for better or worse) is larger than it was in 1970 and requires resources; 
and the Legislature, thanks to propositions that constitutionally mandate how funds are spent, has 
little leeway in how funds can be allocated. 

 
In today’s budgets, well over half of the money allocated for expenditures is for health care and 
K-12 education, and the educational funding has a constitutional minimum that must be met.  By 
contrast, corrections and higher education – combined – represent less than 20% of the overall 
budget.  As the resolution does not appear to divert funds from other spending sources, there 
isn’t enough “wiggle room” in the corrections budget alone to be able to reduce prion spending 
and at the same time increase spending to the universities to achieve a 4-to-1 ratio while 
maintaining public safety.   
 
The resolution also does not address the significant consequences of reducing in-state tuition to 
an amount that can be paid off in 5 years.  Given that roughly two-thirds of the student body at 
the UC and Cal State systems are California residents, that is a major loss of revenue to those 
institutions that would need to be recovered in some other fashion. 
 
Too many things have changed since 1970 to be able to declare that we should do now what we 
did then.  Moreover, to the extent this resolution was to become binding law, it provides no 
exceptions for when budgetary shortfalls could make it impossible to meet the suggested ratio, 
nor does it have any rules for what would happen if the ratio is not met.  While the idea is a 
laudable one, it is not tenable.  As it is, we have enough mandated expenditures, or limits on 
raising funds (again, see Prop. 13), that have contributed to the position we find ourselves in 
now.  Adding yet another one it not the answer.  Santa Clara County recommends disapproval. 
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RESOLUTION 13-06-2017 
 
DIGEST 
Schools:  Students’ Right to Privacy in Restrooms and Locker Rooms   
Amends Education Code section 231 to allow student access to facilities, which correspond to 
their asserted gender identity, and to require accommodation of a student’s desire for increased 
privacy in school restrooms and locker rooms for any reason.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:   
No similar resolutions found. 
 
Reasons: 
This resolution amends Education Code section 231 to allow student access to facilities, which 
correspond to their asserted gender identity, and to require accommodation of a student’s desire 
for increased privacy in school restrooms and locker rooms for any reason. This resolution 
should be approved in principle because schools should make reasonable accommodations to 
address known problems associated with student privacy, sensitivity and esteem, along with 
issues of bullying and harassment, most significantly occurring in the context of restrooms and 
gymnasium locker rooms, and assure a safe and healthy educational environment for all students. 
 
Currently most schools provide multi-stall toilet facilities and locker rooms with open changing 
areas, usually without supervision. This is a setting that can easily exacerbate a child’s 
understandable sensitivity and desire for privacy, and permits stares, bullying and harassment 
from other students. This is particularly poignant for the transgender or gay student or someone 
with a disability. It is a heartfelt problem that cannot be ignored.  
 
The resolution offers students reasonable alternatives to having to endure a potentially 
embarrassing if not hurtful situation. The proposed policies and accommodations are not 
onerous. The Los Angeles Unified School District already implemented a policy (BUL-6224.0 
(Feb. 7, 2014)) recognizing student privacy, accommodating a student’s gender identity and 
allowing access to restrooms and locker rooms corresponding with their asserted gender identity 
at school, and directing the school administer to make every effort to provide a student with 
reasonable access to an alternative restroom, such as a single-stall restroom or the health office 
restroom, if a student desires increased privacy, regardless of the reason. It also provides locker 
room accommodations similar to the provisions set forth in the subject resolution. Similar 
policies have been implemented in San Francisco and Sacramento. School districts across the 
nation are seeking solutions. Dozens of state legislatures have visited the issue with a variety of 
measures pending in an effort to address the problem. This resolution offers a workable 
approach, modeled after the LAUSD. 
 
The resolution may not be perfect.  Still it offers worthy ideas and an approach which merits 
approval in principle. The outlined proposal, coupled with the need for education and behavioral 
enforcement, are reasonably calculated at curbing this real problem. 
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TEXT OF RESOLUTION 
  
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Education Code section 231 to read as follows: 
 
§ 231 1 
 (a) Nothing herein shall be construed to prohibit any educational institution from 2 
maintaining separate multiple-user toilet facilities, locker rooms, or living facilities for the 3 
different sexes, so long as comparable facilities are provided. 4 
 (b) Students shall have access to restrooms that correspond to their gender identity 5 
asserted at school.  If a student desires increased privacy, regardless of the underlying reason, the 6 
school administrator shall make every effort to provide the student with reasonable access to an 7 
alternative restroom, such as a single-stall restroom or the health office restroom. No student 8 
shall be compelled to use an alternative restroom.  9 
 (c) If there is a request for increased privacy when changing clothing in a locker room 10 
area, any student shall be provided access to a reasonable accommodation, including:  11 
 (A) Assignment of a student locker in near proximity to the coaches’ office or a 12 
supportive peer group.  13 
 (B) Use of a private area within the public area of the locker room facility, such as a 14 
nearby restroom stall with a door or an area separated by a curtain or privacy shield.  15 
 (C) Use of a nearby private area, such as a nearby restroom or a health office restroom.  16 
 (D) A separate changing schedule. 17 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  Most California K-12 schools were built with multi-stall restrooms and locker 
rooms with open changing areas.  Multi-stall toilet facilities and open locker rooms are locations 
where student-to-student bullying and harassment may occur.  This is because adult school staff 
members are not nearby to provide direct supervision and because one or more students can 
easily target an isolated student, based on the student’s religion, race, disability, sexual 
orientation, or gender identity.  As a result, there are many students who may appreciate the 
opportunity for greater privacy when using a multi-stall toilet facility or an open locker room. 
 
In addition, because students are at school for several hours at a time, it is highly likely that they 
may need to use the restroom – with a multi-stall restroom as the only option.  Further, every 
high school student is required to complete two years of physical education in order to graduate. 
 
The Solution:  This resolution is modeled after the restroom and locker room sections of Los 
Angeles Unified School District’s policy number BUL-6224.0 (Feb 7, 2014).  This resolution 
will ensure the right to privacy for all students, regardless of their religion, race, disability, 
sexual orientation, or gender identity.  In addition, the term “multiple-user toilet facilities” is 
being added to section 231 because AB 1732 (Ting, 2016) prohibited gendered single-user 
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facilities.  As a result, any single-user toilet facility on a school campus must be gender neutral. 
 
According to the Centers for Disease Control and Prevention: 
 
All students, regardless of sexual orientation, reported the lowest levels of depression, suicidal 
feelings, alcohol and marijuana use, and unexcused absences from school when they were in a 
positive school climate and not experiencing homophobic teasing. 
 
See Centers for Disease Control and Prevention, “Lesbian, Gay, Bisexual, and Transgender 
Health,” available at: https://www.cdc.gov/lgbthealth/youth.htm.  The CDC recommends 
creating a school environment where bullying and harassment are not allowed, where students 
support each other with student-organized clubs, and where schools provide trainings to staff 
members about creating safe and supportive school environments.  These types of holistic 
support systems are ideal.  California school districts can also take simple, no-cost actions to 
make all K-12 students feel comfortable in physical spaces within schools where student-to-
student conflicts related to religion, race, disability, sexual orientation, or gender identity may 
occur.  And as the CDC reported, if all students are able to feel comfortable within their school 
environments, then they will experience less anxiety. 
 
See also Time Magazine, “Battle of the Bathroom: From Schools to Statehouses, What’s Really 
at Stake,” (May 30, 2016); National Geographic, “Special Issue: Gender Revolution,” (Jan. 
2017). 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 1266 (Ammiano, 2013): to require that a pupil be permitted to participate in sex-segregated 
school programs and activities, including athletic teams and competitions, and use facilities 
consistent with his or her gender identity, irrespective of the gender listed on the pupil’s records.  
Filed with Secretary of State Aug. 12, 2013. 
 
AB 2246 (O’Donnell, 2016): to add section 215 to the CA Education Code, to require all grade 
7-12 schools to implement suicide prevention programs as of the 2017-2018 school year.  The 
suicide prevention programs must address: youth bereaved by suicide; youth with disabilities, 
mental illness, or substance use disorders; youth experiencing homelessness or in out-of-home 
settings; and lesbian, gay, bisexual, transgender, or questioning youth.  Filed with Secretary of 
State Sept. 26, 2016. 
 
AB 1732 (Ting, 2016): to require all single-user toilet facilities in any government agency, 
including a public school, to be identified as all-gender toilet facilities.  Filed with Secretary of 
State Sept. 29, 2016. 
 
Education Code section 51225.3(a): a pupil shall complete two courses in physical education in 
order to graduate from high school, unless the pupil has been exempted pursuant to the 
Education Code. 

https://www.cdc.gov/lgbthealth/youth.htm�
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See Federal Management Regulation; Nondiscrimination Clarification in the Federal Workplace, 
81 FR 55148 (Aug. 18, 2016): The prohibition against sex discrimination contained with the 
Federal Management Regulations (FMR) includes discrimination due to gender identity, and is 
consistent with the legal interpretations issued by other Federal agencies, including the EEOC, 
ED, and DOJ, as well as guidance issued by the Office of Personnel Management (OPM). 
 
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, P.O. Box 854, Novato, 
CA 94947, Cell: 415-246-6647, catherinerucker@me.com 
 
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker 

mailto:catherinerucker@me.com�
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RESOLUTION 14-01-2017 
 
DIGEST 
Cannabis: Removing Increased Penalties for Criminal Violations of Statute 
Amends Health and Safety Code sections 11358, 11359 and 11360 to eliminate increased 
penalties for prior convictions of marijuana-related offenses. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:   
Similar to Resolution 11-04-2002, which was withdrawn, Resolutions 09-06-2006, 09-07-2006, 
and 03-09-2007, which were approved in principle, and Resolution 10-03-2014, which was 
action unnecessary. 
 
Reasons: 
This resolution amends Health and Safety Code sections 11358, 11359 and 11360 to eliminate 
increased penalties for prior convictions of marijuana-related offenses. This resolution should be 
disapproved because a conviction under current law, for other marijuana or drug related offenses, 
or any other illegal activity, by a registered sex offender (Pen. Code, § 290, subd. (c)), or an 
individual with a history of multiple convictions for serious and/or violent felonies (Pen. Code, § 
667, subd. (e)(2)(C)), warrants enhanced punishment.  
 
Health & Safety Code section 11361.8 (aka Proposition 64), provides reduced penalties for 
qualified individuals for prior marijuana convictions. The current law does not single-out past 
crusaders for the legalization of marijuana, the LGBT community, African-Americans or other 
minority groups. Prior controlled substance offense is not the main target of the enhanced 
punishment provision in sections 11358, 11359 and 11360 of the Health and Safety Code, the 
principal argument advanced for the resolution. Yet that only concerns subparagraph (i) of Penal 
Code section 667, subdivision (e)(2)(C). The other subparagraphs refer to sex crimes and serious 
and violent felonies. The enhanced penalty for prior serious and/or violent felony convictions 
would currently apply to someone convicted of illegally cultivating marijuana (Health & Saf. 
Code, § 11358), possessing marijuana for sale without authorization (Health & Saf. Code, § 
11359), or furnishing, importing or transporting marijuana into the state without authorization 
(Health & Saf. Code, § 11360). This is no different than other areas of criminal law which 
properly seek to deter convicted felons from continuing to violate the law.  
 
The conduct which sections 11358, 11359 and 11360 address concerns unregulated criminal 
activity of a controlled substance, unrelated to the legal use of marijuana; those are not victimless 
crimes. Despite the legalization of marijuana use in California, the cultivation, transporting, 
furnishing and sale of marijuana, a controlled substance, remains a regulated industry subject to 
licensure by the State. These Health and Safety Code provisions, like other criminal statutes, 
deter through enhance punishment registered sex offenders and those convicted of serious and/or 
violent felonies from engaging in further criminal activity. There is no good reason to allow 
convicted sex offenders and felons to continue engaging in behavior and enterprises in the 
regulated area of marijuana law, knowing that if they do, the criminal consequences will be 
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minimal notwithstanding their criminal history. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Health and Safety Code sections 11358, 11359 and 11360 to read as 
follows: 
 
§ 11358 1 
 Every person who plants, cultivates, harvests, dries, or processes marijuana plants, or any 2 
part thereof, except as otherwise provided by law, shall be punished as follows: 3 
 (a) Every person under the age of 18 who plants, cultivates, harvests, dries, or processes 4 
any marijuana plants shall be punished in the same manner provided in paragraph (1) of 5 
subdivision (b) of Section 11357. 6 
 (b) Every person at least 18 years of age but less than 21 years of age who plants, 7 
cultivates, harvests, dries, or processes not more than six living marijuana plants shall be guilty 8 
of an infraction and a fine of not more than one hundred dollars ($100). 9 
 (c) Every person 18 years of age or over who plants, cultivates, harvests, dries, or 10 
processes more than six living marijuana plants shall be punished by imprisonment in a county 11 
jail for a period of not more than six months or by a fine of not more than five hundred dollars 12 
($500), or by both such fine and imprisonment. 13 
 (d) Notwithstanding subdivision (c), a person 18 years of age or over who plants, 14 
cultivates, harvests, dries, or processes more than six living marijuana plants, or any part thereof, 15 
except as otherwise provided by law, may be punished by imprisonment pursuant to subdivision 16 
 (h) of Section 1170 of the Penal Code if: 17 
 (1) The person has one or more prior convictions for an offense specified in clause (iv) of 18 
subparagraph (C) of paragraph (2) of subdivision (e) of Section 667 of the Penal Code or for an 19 
offense requiring registration pursuant to subdivision (c) of Section 290 of the Penal Code; 20 
 (2) The person has two or more prior convictions under subdivision (c); or 21 
 (3) The offense resulted in any of the following: 22 
 (A) Violation of Section 1052 of the Water Code relating to illegal diversion of water; 23 
 (B) Violation of Section 13260, 13264, 13272, or 13387 of the Water Code relating to 24 
discharge of waste; 25 
 (C) Violation of Fish and Game Code Section 5650 or Section 5652 of the Fish and 26 
Game Code relating to waters of the state; 27 
 (D) Violation of Section 1602 of the Fish and Game Code relating to rivers, streams and 28 
lakes; 29 
 (E) Violation of Section 374.8 of the Penal Code relating to hazardous substances or 30 
Section 25189.5, 25189.6, or 25189.7 of the Health and Safety Code relating to hazardous waste; 31 
 (F) Violation of Section 2080 of the Fish and Game Code relating to endangered and 32 
threatened species or Section 3513 of the Fish and Game Code relating to the Migratory Bird 33 
Treaty Act; or 34 
 (G) Intentionally or with gross negligence causing substantial environmental harm to 35 
public lands or other public resources. 36 
 37 
§ 11359 38 
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 Every person who possesses for sale any marijuana, except as otherwise provided by law, 39 
shall be punished as follows: 40 
 (a) Every person under the age of 18 who possesses marijuana for sale shall be punished 41 
in the same manner provided in paragraph (1) of subdivision (b) of Section 11357. 42 
 (b) Every person 18 years of age or over who possesses marijuana for sale shall be 43 
punished by imprisonment in a county jail for a period of not more than six months or by a fine 44 
of not more than five hundred dollars ($500), or by both such fine and imprisonment. 45 
 (c) Notwithstanding subdivision (b), a person 18 years of age or over who possesses 46 
marijuana for sale may be punished by imprisonment pursuant to subdivision (h) of Section 1170 47 
of the Penal Code if: 48 
 (1) The person has one or more prior convictions for an offense specified in clause (iv) of 49 
subparagraph (C) of paragraph (2) of subdivision (e) of Section 667 of the Penal Code or for an 50 
offense requiring registration pursuant to subdivision (c) of Section 290 of the Penal Code; 51 
 (2) The person has two or more prior convictions under subdivision (b); or 52 
 (3) The offense occurred in connection with the knowing sale or attempted sale of 53 
marijuana to a person under the age of 18 years. 54 
 (d) Notwithstanding subdivision (b), a person 21 years of age or over who possesses 55 
marijuana for sale may be punished by imprisonment pursuant to subdivision (h) of Section 1170 56 
of the Penal Code if the offense involves knowingly hiring, employing, or using a person 20 57 
years of age or younger in unlawfully cultivating, transporting, carrying, selling, offering to sell, 58 
giving away, preparing for sale, or peddling any marijuana. 59 
 60 
§ 11360 61 
 (a) Except as otherwise provided by this section or as authorized by law, every person 62 
who transports, imports into this state, sells, furnishes, administers, or gives away, or offers to 63 
transport, import into this state, sell, furnish, administer, or give away, or attempts to import into 64 
this state or transport any marijuana shall be punished as follows: 65 
 (1) Persons under the age of 18 years shall be punished in the same manner as provided 66 
in paragraph (1) of subdivision (b) of Section 11357. 67 
 (2) Persons 18 years of age or over shall be punished by imprisonment in a county jail for 68 
a period of not more than six months or by a fine of not more than five hundred dollars ($500), 69 
or by both such fine and imprisonment. 70 
 (3) Notwithstanding paragraph (2), a person 18 years of age or over may be punished by 71 
imprisonment pursuant to subdivision (h) of Section 1170 of the Penal Code for a period of two, 72 
three or four years if: 73 
 (A) The person has one or more prior convictions for an offense specified in clause (iv) 74 
of subparagraph (C) of paragraph (2) of subdivision (e) of Section 667 of the Penal Code or for 75 
an offense requiring registration pursuant to subdivision (c) of Section 290 of the Penal Code; 76 
 (B) The person has two or more prior convictions under paragraph (2); 77 
 (C) The offense involved the knowing sale, attempted sale, or the knowing offer to sell, 78 
furnish, administer or give away marijuana to a person under the age of 18 years; or 79 
 (D) The offense involved the import, offer to import, or attempted import into this state, 80 
or the transport for sale, offer to transport for sale, or attempted transport for sale out of this 81 
state, of more than 28.5 grams of marijuana or more than four grams of concentrated cannabis. 82 
 (b) Except as authorized by law, every person who gives away, offers to give away, 83 
transports, offers to transport, or attempts to transport not more than 28.5 grams of marijuana, 84 
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other than concentrated cannabis, is guilty of an infraction and shall be punished by a fine of not 85 
more than one hundred dollars ($100). In any case in which a person is arrested for a violation of 86 
this subdivision and does not demand to be taken before a magistrate, such person shall be 87 
released by the arresting officer upon presentation of satisfactory evidence of identity and giving 88 
his or her written promise to appear in court, as provided in Section 853.6 of the Penal Code, and 89 
shall not be subjected to booking. 90 
 (c) For purposes of this section, “transport” means to transport for sale. 91 
 (d) This section does not preclude or limit prosecution for any aiding and abetting or 92 
conspiracy offenses. 93 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS 
 
The Problem: This law singles out individuals with prior convictions for increased punishment 
based solely on their status of being previously convicted. Certain populations that have been 
excessively impacted by the” war on drugs,” as well as those communities that bore the brunt of 
the early medical marijuana fight will be unfairly and disproportionately affected by this law.  
 
This law singles out those with prior felony convictions and treats them differently. Cannabis 
was only recently legalized and many of the legalization movement’s most ardent advocates 
were convicted of felonies during the pursuit of legalization. The modern-day cannabis 
legalization movement is rooted in the AIDS epidemic, which decimated the LGBT community 
in the early 80s. One brave advocate during this time, Mary Jane Rathburn, popularly known as 
Brownie Mary, was a hospital volunteer at San Francisco General Hospital, known for illegally 
baking and distributing cannabis brownies to AIDS patients. Rathbun was arrested on three 
occasions. Her arrests generated interest in the medical community and motivated researchers to 
propose one of the first clinical trials to study the effects of cannabinoids in HIV-infected adults. 
This law punishes people like Brownie Mary, someone the LGBT community needed both to 
care for its sick and dying and to push the legalization of cannabis forward so that others may 
medicate without fear of arrest. This law overlooks the sacrifices of people like Brownie Mary 
and many others, many of whom are members of the LGBT community and punishes them for 
their early humanitarian efforts.  
 
In addition to the excessive impact this law will have on the LGBT community, statistics show 
that minorities, most notably African Americans, have been unjustly affected by the war on 
drugs. These communities have suffered for years from disproportionate arrest rates, which take 
a toll on their families, community relations, and personal lives. This law furthers that inequity 
by allowing for increased penalties to be enforced against certain historically disproportionately 
impacted communities and only serves to further the United States’ mass over-incarceration 
problem, despite the fact that the underlying harm for this victimless crime is no different, 
regardless of one’s status as a prior felon or not. 
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The Solution: This resolution would allow for equal treatment for all individuals convicted under 
this law, regardless of the existence of any past felony conviction. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 64 (Cooley, Jones-Sawyer, Lackey, and Wood) 2016 - Cannabis: medical and nonmedical: 
regulation and advertising – Filed with Secretary of State on December 12, 2016. 
AB 266 (Bonta) - 2015- Medical Marijuana - Filed by Secretary of State on October 9, 2015 
AB 243 (Wood) - 2015 - Medical Marijuana - Filed with Secretary of State on October 09, 2015.  
SB 243 (McGuire) - 2016 Medical Marijuana  - Filed with Secretary of State on October 09, 
2015 
 
AUTHOR AND/OR PERMANENT CONTACT: Meaghan Zore, 391 Sutter Street, Suite 207 
- San Francisco, CA 94108, voice: (415) 347-0004, email: mmzore@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Meaghan Zore 
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RESOLUTION 14-02-2017 
 
DIGEST 
Marijuana:  Remove Penalties for Possession in Vehicles. 
Amends Health and Safety Code section 11362.3 to remove penalties for possession of open 
marijuana containers while operating, or riding in, a vehicle in California. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Health and Safety Code section 11362.3 to remove penalties for 
possession of open marijuana containers while operating, or riding in, a vehicle in California. This 
resolution should be approved in principle because, unlike alcohol, marijuana is not a time-
sensitive consumable that would likely be consumed by the vehicle’s operator merely because the 
container is open or the marijuana is loose from any packaging. 
 
Proposition 64 passed in 2016, adding section 11362.3, among others, to the Health and Safety 
Code. Health and Safety Code section 11362.3, subdivision (a) states that none of the marijuana 
possession and usage rights granted in Health and Safety Code section 11362.1 “shall be 
construed to permit any person to” do any of the activities enumerated in subdivisions (1)-(8). 
Health and Safety Code section 11362.3, subdivision (a)(4) prohibits any person from possessing 
“an open container or open package of marijuana or marijuana products while driving, or 
operating, or riding in the passenger seat or compartment of a motor vehicle, boat, vessel, aircraft, 
or other vehicle used for transportation.” (Original underline). This proposal’s removal of 
subdivision (a)(4) from Health and Safety Code section 11362.3 corrects confusion made between 
marijuana and alcohol products, eliminates the potential for pretextual arrests by law enforcement 
officers, and solves for the redundancy of Health and Safety Code section 11362.3, subdivisions 
(a)(7) and (a)(8). 
 
Health and Safety Code section 11362.3, subdivision (a)(4) emulates Vehicle Code section 23223, 
which prohibits open containers of alcohol in a motor vehicle. However, marijuana differs from 
alcohol in that alcohol is predominately found in liquid form, necessitating both a container and 
the need to be consumed quickly before it expires or evaporates. Furthermore, alcohol is a 
substance that is often manufactured commercially, and thus is placed within sealed and re-
sealable containers. Marijuana, on the other hand, originates in plant form and it is generally 
consumed in a solid state, so the presence of an open container or packaging does not strongly 
infer that the party in control of the vehicle intends to consume the substance lest it quickly 
expire. Because of its solid-state form and its common lack of commercial packaging, unlike 
alcohol, Marijuana could also be loose in small quantities somewhere in a vehicle due to a spill 
for long periods of time, which would automatically cause those unknowing occupants of the 
vehicle to be in violation of subdivision (a)(4) of the Health and Safety Code, which is contrary to 
the spirit of Proposition 64 and Health and Safety Code section 11362.1. 
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Removal of Health and Safety Code section 11362.3, subdivision (a)(4) would not lessen law 
enforcement efforts meant to combat impaired driving due to the presence of subdivisions (a)(7) 
and (a)(8). Subdivision (a)(7) prohibits the smoking or ingestion of marijuana products while 
operating a vehicle, while subdivision (a)(8) applies the same restraints to passengers, and further 
limits the use of marijuana products in vehicles while persons under the age of 21 are present. 
 
Recently, Senate Bill 96 was passed, which amended Health and Safety Code section 11362.3 in 
part, but it did not change subdivision (a)(4) or the relevant recommendations below. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Health and Safety Code section 11362.3to read as follows: 
 
§ 11362.3 1 
 (a) Nothing in Section 11362.1 shall be construed to permit any person to: 2 
 (1) Smoke or ingest marijuana or marijuana products in any public place, except in 3 
accordance with Section 26200 of the Business and Professions Code. 4 
 (2) Smoke marijuana or marijuana products in a location where smoking tobacco is 5 
prohibited. 6 
 (3) Smoke marijuana or marijuana products within 1,000 feet of a school, day care center, 7 
or youth center while children are present at such a school, day care center, or youth center, 8 
except in or upon the grounds of a private residence or in accordance with Section 26200 of, or 9 
Chapter 3.5 (commencing with Section 19300) of Division 8 of, the Business and Professions 10 
Code and only if such smoking is not detectable by others on the grounds of such a school, day 11 
care center, or youth center while children are present. 12 
 (4) Possess an open container or open package of marijuana or marijuana products while 13 
driving, or operating, or riding in the passenger seat or compartment of a motor vehicle, boat, 14 
vessel, aircraft, or other vehicle used for transportation. 15 
 (5) (4) Possess, smoke or ingest marijuana or marijuana products in or upon the grounds 16 
of a school, day care center, or youth center while children are present. 17 
 (6) (5) Manufacture concentrated cannabis using a volatile solvent, unless done in 18 
accordance with a license under Chapter 3.5 (commencing with Section 19300) of Division 8 of, 19 
or Division 10 of, the Business and Professions Code. 20 
 (7) (6) Smoke or ingest marijuana or marijuana products while driving, operating a motor 21 
vehicle, boat, vessel, aircraft, or other vehicle used for transportation. 22 
 (8) (7) Smoke or ingest marijuana or marijuana products while riding in the passenger 23 
seat or compartment of a motor vehicle, boat, vessel, aircraft, or other vehicle used for 24 
transportation except as permitted on a motor vehicle, boat, vessel, aircraft, or other vehicle used 25 
for transportation that is operated in accordance with Section 26200 of the Business and 26 
Professions Code and while no persons under the age of 21 years are present. 27 
 (b) For purposes of this section, the following definitions apply: 28 
 (1) “Day care center” has the same meaning as in Section 1596.76. 29 
 (2) “Smoke” means to inhale, exhale, burn, or carry any lighted or heated device or pipe, 30 
or any other lighted or heated cannabis or cannabis product intended for inhalation, whether 31 
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natural or synthetic, in any manner or in any form. “Smoke” includes the use of an electronic 32 
smoking device that creates an aerosol or vapor, in any manner or in any form, or the use of any 33 
oral smoking device for the purpose of circumventing the prohibition of smoking in a place. 34 
 (3) “Volatile solvent” means a solvent that is or produces a flammable gas or vapor that, 35 
when present in the air in sufficient quantities, will create explosive or ignitable mixtures. 36 
 (4) “Youth center” has the same meaning as in Section 11353.1. 37 
 (c) Nothing in this section shall be construed or interpreted to amend, repeal, affect, 38 
restrict, or preempt laws pertaining to the Compassionate Use Act of 1996.39 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS 
 
The Problem: This law penalizes individuals for mere possession of a product that is lawful 
under California law.  
 
There’s absolutely no harm caused by possessing an open package of marijuana while operating 
or riding in a motor vehicle, boat, vessel, aircraft, or other vehicle used for transportation. This is 
the equivalent of being cited for carrying a package of unlit cigarettes. Moreover, as currently 
written, persons of color will be disproportionately affected by this law. 
A 2008 study conducted by the ACLU of Southern California found that for every 10,000 
residents, about 3,400 more black people are stopped than whites, and 360 more Latinos are 
stopped than whites.  
• Stopped blacks are 127% more likely to be frisked -- and stopped Latinos are 43% more 
likely to be frisked -- than stopped whites.  
• Stopped blacks are 76% more likely to be searched, and stopped Latinos are 16% more 
likely to be searched than stopped whites.  
The same holds true in Northern California, where a police report conducted in 2014 pursuant to 
requirements of the Oakland Police Department’s federal overseer, found African-Americans, 
who compose 28 percent of Oakland’s population, accounted for 62 percent of police stops from 
last April of the previous year to November of the previous year, the report found and that 
African-Americans were far more likely to be searched by police upon being stopped. 
 
The Solution: This resolution repeals paragraph (4) of subsection (a) of Health and Safety Code 
section 11362.3, thereby removing penalties for mere possession of a substance otherwise 
lawfully possessed under California law, and which would disproportionately affect communities 
of color. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 64 (Cooley, Jones-Sawyer, Lackey, and Wood) 2016 - Cannabis: medical and nonmedical: 
regulation and advertising – Filed with Secretary of State on December 12, 2016. 
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AB 266 (Bonta) - 2015- Medical Marijuana - Filed by Secretary of State on October 9, 2015 
AB 243 (Wood) - 2015 - Medical Marijuana - Filed with Secretary of State on October 09, 2015.  
SB 243 (McGuire) - 2016 Medical Marijuana  - Filed with Secretary of State on October 09, 
2015 
 
AUTHOR AND/OR PERMANENT CONTACT: Meaghan Zore, 391 Sutter Street, Suite 207,  
San Francisco, CA 94108,  voice: (415) 347-0004, email: mmzore@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Meaghan Zore 
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RESOLUTION 14-03-2017 
 
DIGEST 
Communicable Diseases: Knowing Exposure/Transmission of HIV Reduced to Misdemeanor    
Amends Health and Safety Code sections 1603.3 and 1644.5, and Penal Code sections 1001, 
1001.1 and 1202.1; repeals Health and Safety Code sections 1621.5, 120290, 120291 and 
120292, and Penal Code sections 647f, 1001.10, 1001.11, 1202.6 and 1463.23; and adds Health 
and Safety Code section 120290, and Penal Code sections 1170.21, 1170.22 and 1202.6, to make 
HIV laws consistent with other laws relating to criminal penalties for the knowing exposure and 
transmission to others of infectious and communicable diseases. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:   
No similar resolutions found. 
 
Reasons: 
This resolution amends Health and Safety Code sections 1603.3 and 1644.5, and Penal Code 
sections 1001, 1001.1 and 1202.1; repeals Health and Safety Code sections 1621.5, 120290, 
120291 and 120292, and Penal Code sections 647f, 1001.10, 1001.11, 1202.6 and 1463.23; and 
adds Health and Safety Code section 120290, and Penal Code sections 1170.21, 1170.22 and 
1202.6, to make HIV laws consistent with other laws relating to criminal penalties for the 
knowing exposure and transmission to others of infectious and communicable diseases. This 
resolution should be approved in principle because current law does discriminatorily single out 
the knowing exposure and transmission of HIV/AIDS, from other serious communicable and 
infectious diseases, for treatment as a felony rather than misdemeanor.    
 
Since the discovery of AIDS and identification of those with HIV-positive status, tremendous 
medical strides have occurred in the early detection, treatment and control of many of the 
symptoms and high incidence of death associated with the disease. Yet there are other serious 
diseases which are communicable, and carry odious consequences, including Hepatitis C and 
potentially lethal airborne conditions. The resolution treats the nonconsensual wilful exposure 
and transmission of any communicable disease in a fair and level-headed way, with a more 
balanced approach to criminalization, by treating the act as a misdemeanor.   
 
This resolution is similar to S.B. No. 239 (Wiener), now pending in the Legislature.  As such, 
this resolution may prove to be Action Unnecessary at the Conference.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Health and Safety Code sections 1603.3 and 1644.5, repeal sections 1621.5, 
120290, 120291 and 120292, and add section 120290 and amend Penal Code sections 1001, 
1001.1 and 1202.1, repeal sections 647f, 1001.10, 1001.11, 1202.6 and 1463.23 and add sections 
1170.21, 1170.22 and 1202.6 to read as follows: 
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§1603.3 1 
 (a) Prior to a Before donation of blood or blood components, each a donor shall be 2 
notified in writing of, and shall have signed a written statement confirming the notification of, all 3 
of the following: 4 
 (1) That the blood or blood components shall be tested for evidence of antibodies to HIV. 5 
 (2) That the donor shall be notified of the test results in accordance with the requirements 6 
described in subdivision (c). 7 
 (3) That the donor blood or blood component that is found to have the antibodies shall 8 
not be used for transfusion. 9 
 (4) That blood or blood components shall not be donated for transfusion purposes by a 10 
person if the person may have reason to believe that he or she has been exposed to HIV or AIDS. 11 
 (5) That the donor is required to complete a health screening questionnaire to assist in the 12 
determination as to whether he or she may have been exposed to HIV or AIDS. 13 
 (b) A blood bank or plasma center shall incorporate voluntary means of self-deferral for 14 
donors. The means of self-deferral may include, but are not limited to, a form with checkoff 15 
boxes specifying that the blood or blood components are for research or test purposes only and a 16 
telephone callback system for donors to use in order to inform the blood bank or plasma center 17 
that blood or blood components donated should not be used for transfusion. The blood bank or 18 
plasma center shall inform the donor, in a manner that is understandable to the donor, that the 19 
self-deferral process is available and should be used if the donor has reason to believe that he or 20 
she is infected with HIV. The blood bank or plasma center shall also inform the donor that it is a 21 
felony pursuant to Section 1621.5 to donate blood if the donor knows that he or she has a 22 
diagnosis of AIDS or knows that he or she has tested reactive to HIV. 23 
 (c) Blood or blood components from any donor initially found to have serologic evidence 24 
of antibodies to HIV shall be retested for confirmation. Only if a further test confirms the 25 
conclusion of the earlier test shall the donor be notified of a reactive result by the blood bank or 26 
plasma center. 27 
 The department shall develop permissive guidelines for blood banks and plasma centers 28 
on the method to be used to notify a donor of a test result. 29 
 (d) Each blood bank or plasma center operating in California shall prominently display at 30 
each of its collection sites a notice that provides the addresses and telephone numbers of sites, 31 
within the proximate area of the blood bank or plasma center, where anonymous HIV antibody 32 
testing provided pursuant to Chapter 3 (commencing with Section 120885) of Part 4 of Division 33 
105 may be administered without charge. 34 
 (e) The department may promulgate any additional regulations it deems necessary to 35 
enhance the safety of donated blood and blood components. The department may also 36 
promulgate regulations it deems necessary to safeguard the consistency and accuracy of HIV test 37 
results by requiring any confirmatory testing the department deems appropriate for the particular 38 
types of HIV tests that have yielded “reactive,” “positive,” “indeterminate,” or other similarly 39 
labeled results. 40 
 (f) Notwithstanding any other provision of law, no civil liability or criminal sanction shall 41 
not be imposed for disclosure of test results to a local health officer when if the disclosure is 42 
necessary to locate and notify a blood or blood components donor of a reactive result if 43 
reasonable efforts by the blood bank or plasma center to locate the donor have failed. Upon 44 
completion of the local health officer’s efforts to locate and notify a blood or blood components 45 
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donor of a reactive result, all records obtained from the blood bank or plasma center pursuant to 46 
this subdivision, or maintained pursuant to this subdivision, including, but not limited to, any 47 
individual identifying information or test results, shall be expunged by the local health officer. 48 
 49 
§1621.5 50 
 (a) It is a felony punishable by imprisonment pursuant to subdivision (h) of Section 1170 51 
of the Penal Code for two, four, or six years, for any person to donate blood or tissue, semen to 52 
any medical center or semen bank that receives semen for purposes of artificial insemination, or 53 
breast milk to any medical center or breast milk bank that receives breast milk for purposes of 54 
distribution, whether he or she is a paid or a volunteer donor, who knows that he or she has 55 
acquired immunodeficiency syndrome (AIDS), as diagnosed by a physician and surgeon, or who 56 
knows that he or she has tested reactive to HIV. This section shall not apply to any person who is 57 
mentally incompetent or who self-defers his or her blood at a blood bank or plasma center 58 
pursuant to subdivision (b) of Section 1603.3 or who donates his or her blood for purposes of an 59 
autologous donation. 60 
 (b) In a criminal investigation for a violation of this section, no person shall disclose the 61 
results of a blood test to detect the etiologic agent of AIDS or antibodies to that agent to any 62 
officer, employee, or agent of a state or local agency or department unless the test results are 63 
disclosed as otherwise required by law pursuant to any one of the following: 64 
 (1) A search warrant issued pursuant to Section 1524 of the Penal Code. 65 
 (2) A judicial subpoena or subpoena duces tecum issued and served in compliance with 66 
Chapter 2 (commencing with Section 1985) of Title 3 of Part 4 of the Code of Civil Procedure. 67 
 (3) An order of a court. 68 
 (c) For purposes of this section, “blood” means “human whole blood” and “human whole 69 
blood derivatives,” as defined for purposes of this chapter and includes “blood components,” as 70 
defined in subdivision (k) of Section 1603.1. 71 
 (d)For purposes of this section, “tissue” shall have the same meaning as defined in 72 
paragraph (1) of subdivision (c) of Section 1635. 73 
 74 
§1644.5 75 
 (a) Except as provided in subdivision (c) or (d), no tissues shall not be transferred into the 76 
body of another person by means of transplantation, unless the donor of the tissues has been 77 
screened and found nonreactive by laboratory tests for evidence of infection with human 78 
immunodeficiency virus (HIV), agents of viral hepatitis (HBV and HCV), and syphilis. For 79 
tissues that are rich in viable leukocytes, the tissue shall be tested for evidence of infection with 80 
human T lymphotropic virus (HTLV) and found nonreactive. The department may adopt 81 
regulations requiring additional screening tests of donors of tissues when, in the opinion of the 82 
department, the action is necessary for the protection of the public, donors, or recipients. 83 
 (b) Notwithstanding subdivision (a), infectious disease screening of blood and blood 84 
products shall be carried out solely in accordance with Article 2 (commencing with Section 85 
1602.5) of Chapter 4. 86 
 (c) All donors of sperm shall be screened and found nonreactive as required under 87 
subdivision (a), except in the following instances: 88 
 (1) A recipient of sperm, from a sperm donor known to the recipient, may waive a second 89 
or other repeat testing of that donor if the recipient is informed of the requirements for testing 90 
donors under this section and signs a written waiver. 91 
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 (2) A recipient of sperm may consent to therapeutic insemination of sperm or use of 92 
sperm in other assisted reproductive technologies even if the sperm donor is found reactive for 93 
hepatitis B, hepatitis C, syphilis, HIV, or HTLV if the sperm donor is the spouse of, partner of, 94 
or designated donor for that recipient. The physician providing insemination or assisted 95 
reproductive technology services shall advise the donor and recipient of the potential medical 96 
risks associated with receiving sperm from a reactive donor. The donor and the recipient shall 97 
sign a document affirming that each person comprehends the potential medical risks of using 98 
sperm from a reactive donor for the proposed procedure and that each consents to it. Copies of 99 
the document shall be placed in the medical records of the donor and the recipient. 100 
 (3) (A) Sperm whose donor has tested reactive for syphilis may be used for the purposes 101 
of insemination or assisted reproductive technology only after the donor has been treated for 102 
syphilis. Sperm whose donor has tested reactive for hepatitis B may be used for the purposes of 103 
insemination or assisted reproductive technology only after the recipient has been vaccinated 104 
against hepatitis B. 105 
 (B) (i) Sperm whose donor has tested reactive for HIV or HTLV may be used for the 106 
purposes of insemination or assisted reproductive technology for a recipient testing negative for 107 
HIV or HTLV only after the donor’s sperm has been effectively processed to minimize the 108 
infectiousness of likelihood of transmission through the sperm for that specific donation and 109 
where if informed and mutual consent has occurred. 110 
 (ii) The department shall adopt regulations regulating facilities that perform sperm 111 
processing, pursuant to this subparagraph, that prescribe standards for the handling and storage 112 
of sperm samples of carriers of HIV, HTLV, or any other virus as deemed appropriate by the 113 
department. The department may propose to adopt, as initial regulations, the recommendations 114 
made within the “Guidelines for Reducing Risk of Viral Transmission During Fertility 115 
Treatment” as published by the American Society for Reproductive Medicine. Notice of the 116 
department’s proposed adoption of the regulations shall be posted on the department’s Internet 117 
Web site for at least 45 days. Public comment shall be accepted by the department for at least 30 118 
days after the conclusion of the 45-day posting period. If a member of the public requests a 119 
public hearing during the 30-day comment period, the hearing shall be held prior to the adoption 120 
of the regulations. If no member of the public requests a public hearing, the regulations shall be 121 
deemed adopted at the conclusion of the 30-day comment period. Comments received shall be 122 
considered prior to the adoption of the final initial regulations. The department may modify any 123 
guidance published by the American Society for Reproductive Medicine. Adoption of initial 124 
regulations by the department pursuant to this subdivision shall not be subject to the rulemaking 125 
requirements of Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 126 
of the Government Code and written responses to public comments shall not be required. 127 
Updates to the regulations shall be adopted pursuant to the same process. Until the department 128 
adopts these regulations, facilities that perform sperm processing pursuant to this section shall 129 
follow facility and sperm processing guidelines for the reduction of viral transmission developed 130 
by the American Society for Reproductive Medicine. Nothing in this section shall This section 131 
does not prevent the department from monitoring and inspecting facilities that process sperm to 132 
ensure adherence to the regulations, or, until regulations are adopted, to the guidelines set forth 133 
by the American Society for Reproductive Medicine. 134 
 (iii) Prior to Before insemination or other assisted reproductive technology services, 135 
services are performed, the physician providing the services shall inform the recipient of sperm 136 
from a spouse, partner, or designated donor who has tested reactive for HIV or HTLV of all of 137 
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the following: 138 
 (I) That sperm processing may not eliminate all of the risks of HIV or HTLV 139 
transmission. 140 
 (II) That the sperm may be tested to determine whether or not it is reactive for HIV or 141 
HTLV. 142 
 (III) That the recipient must shall provide documentation to the physician providing 143 
insemination or assisted reproductive technology services prior to treatment that she has 144 
established an ongoing relationship with another physician to provide for her medical care during 145 
and after completion of fertility services. 146 
 (IV) The recommendations made within the “Guidelines for Reducing the Risk of Viral 147 
Transmission During Fertility Treatment” published by the American Society for Reproductive 148 
Medicine regarding followup testing for HIV and HTLV after use of sperm from an HIV or 149 
HTLV reactive donor and have the recommendations regarding followup testing be documented 150 
in the recipient’s medical record. 151 
 (iv) The physician providing insemination or assisted reproductive technology services 152 
shall also verify, and document in the recipient’s medical record, that the donor of sperm who 153 
tests reactive for HIV or HTLV is under the care of a physician managing the HIV or HTLV. 154 
 (v) The physician providing insemination or assisted reproductive technology services 155 
shall recommend to the physician who will be providing ongoing care to the recipient 156 
recommended followup testing for HIV and HTLV according to the “Guidelines for Reducing 157 
the Risk of Viral Transmission During Fertility Treatment” published by the American Society 158 
for Reproductive Medicine, which shall be documented in the recipient’s medical record. 159 
 (vi) If the recipient becomes HIV or HTLV positive, the physician assuming ongoing 160 
care of the recipient shall treat or provide information regarding referral to a physician who can 161 
provide ongoing treatment of the HIV or HTLV. 162 
 (4) A recipient of sperm donated by a sexually intimate partner of the recipient for 163 
reproductive use may waive a second or repeat testing of that donor if the recipient is informed 164 
of the donor testing requirements of this section and signs a written waiver. For purposes of this 165 
paragraph, “sexually intimate partner of the recipient” includes a known or designated donor to 166 
whose sperm the recipient has previously been exposed in a nonmedical setting in an attempt to 167 
conceive. 168 
 (d) Subdivision (a) shall does not apply to the transplantation of tissue from a donor who 169 
has not been tested or, with the exception of HTLV, has been found reactive for the infectious 170 
diseases listed in subdivision (a) or for which the department has, by regulation, required 171 
additional screening tests, if all of the following conditions are satisfied: 172 
 (1) The physician and surgeon performing the transplantation has determined any one or 173 
more of the following: 174 
 (A) Without the transplantation the intended recipient will most likely die during the 175 
period of time necessary to obtain other tissue or to conduct the required tests. 176 
 (B) The intended recipient already is diagnosed with the infectious disease for which the 177 
donor has tested positive. 178 
 (C) The symptoms from the infectious disease for which the donor has tested positive 179 
will most likely not appear during the intended recipient’s likely lifespan after transplantation 180 
with the tissue or may be treated prophylactically if they do appear. 181 
 (2) The physician and surgeon performing the transplantation has ensured that an organ 182 
from an individual who has been found reactive for HIV may be transplanted only into an 183 
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individual who satisfies both of the following: 184 
 (A) The individual has been found reactive for HIV before receiving the organ. 185 
 (B) The individual is either participating in clinical research approved by an institutional 186 
review board under the criteria, standards, and regulations described in subsections (a) and (b) of 187 
Section 274f-5 of Title 42 of the United States Code, or, if the United States Secretary of Health 188 
and Human Services determines under subsection (c) of Section 274f-5 of Title 42 of the United 189 
States Code that participation in this clinical research is no longer warranted as a requirement for 190 
transplants, the individual is receiving the transplant under the standards and regulations under 191 
subsection (c) of Section 274f-5 of Title 42 of the United States Code. 192 
 (3) Consent for the use of the tissue has been obtained from the recipient, if possible, or if 193 
not possible, from a member of the recipient’s family, or the recipient’s legal guardian. For 194 
purposes of this section, “family” shall mean means spouse, adult son or daughter, either parent, 195 
adult brother or sister, or grandparent. 196 
 (e) The penalties prescribed in Sections 1621.5 and Section 120290 do not apply to a 197 
sperm donor covered under subdivision (c) or an organ or tissue donor who donates an organ or 198 
tissue for transplantation or research purposes. 199 
 (f) Human breast milk from donors who test reactive for agents of viral hepatitis (HBV 200 
and HCV), HTLV, HIV, or syphilis shall not be used for deposit into a milk bank for human 201 
ingestion in California. 202 
 203 
§120290 204 
 (a)Except as provided in Section 120291 or in the case of the removal of an afflicted 205 
person in a manner the least dangerous to the public health, any person afflicted with any 206 
contagious, infectious, or communicable disease who willfully exposes himself or herself to 207 
another person, and any person who willfully exposes another person afflicted with the disease to 208 
someone else, is guilty of a misdemeanor. 209 
 (b)This section shall not apply to a person who donates an organ for transplantation or 210 
research purposes. 211 
 212 
§120290 213 
 (a) The intentional transmission of an infectious or communicable disease is a 214 
misdemeanor. A defendant is guilty of intentional transmission of an infectious or communicable 215 
disease if all of the following apply: 216 
 (1) The defendant knows that he or she is afflicted with an infectious or communicable 217 
disease. 218 
 (2) The defendant acts with the specific intent to transmit that disease to another person. 219 
 (3) The defendant engages in conduct that poses a substantial risk of transmission to that 220 
person. 221 
 (4) The defendant transmits that infectious or communicable disease to the other person. 222 
 (b) The defendant does not act with the intent required pursuant to paragraph (2) of 223 
subdivision (a) if the defendant takes, or attempts to take, practical means to prevent 224 
transmission. 225 
 (c) Failure to take practical means to prevent transmission alone is insufficient to prove 226 
the intent required pursuant to paragraph (2) of subdivision (a). 227 
 (d) Becoming pregnant while infected with an infectious or communicable disease, 228 
continuing a pregnancy while infected with an infectious or communicable disease, or declining 229 
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treatment for an infectious or communicable disease during pregnancy does not constitute a 230 
crime for purposes of this section. 231 
 (e) For purposes of this section, the following definitions shall apply: 232 
 (1) “Conduct that poses a substantial risk of transmission” means an act that has a 233 
reasonable probability of disesae transmission as proven by competent medical or 234 
epidemiological evidence. Conduct posing a low or negligible risk of transmission as proven by 235 
competent medical or epidemiological evidence does not meet the definition of conduct posing a 236 
substantial risk of transmission. 237 
 (2) “Infectious or communicable disease” means a disease that spreads from human to 238 
human and that is determined to have significant, long-term consequences on the physical health 239 
or life activities of the person infected. 240 
 (3) “Practical means to prevent transmission” means a method, device, behavior, or 241 
activity demonstrated scientifically to measurably limit or reduce the risk of transmission of an 242 
infectious or communicable disease, including, but not limited to, the use of a condom, barrier 243 
protection or prophylactic device, or good faith compliance with a medical treatment regimen 244 
prescribed by a physician for the infectious or communicable disease. 245 
 (f) This section does not preclude a defendant from asserting any common law defense, 246 
including the complainant’s consent to the defendant’s conduct. 247 
 (g) It is an affirmative defense to a charge under this section if both of the following 248 
apply: 249 
 (1) The complainant knew that the defendant was infected with the infectious or 250 
communicable disease before the exposure. 251 
 (2) The complainant willingly engaged in conduct that poses a substantial risk of 252 
transmission of the infectious or communicable disease. 253 
 (h) (1) When alleging a violation of subdivision (a), the prosecuting attorney or the grand 254 
jury shall substitute a pseudonym for the true name of a complainant. The actual name and other 255 
identifying characteristics of a complainant shall be revealed to the court only in camera, unless 256 
the complainant requests otherwise, and the court shall seal the information from further 257 
disclosure, except by counsel as part of discovery. 258 
 (2) Unless the complainant requests otherwise, all court decisions, orders, petitions, and 259 
other documents, including motions and papers filed by the parties, shall be worded so as to 260 
protect the name or other identifying characteristics of the complainant from public disclosure. 261 
 (3) Unless the complainant requests otherwise, a court in which a violation of this section 262 
is filed shall, at the first opportunity, issue an order that prohibits counsel, their agents, law 263 
enforcement personnel, and court staff from making a public disclosure of the name or any other 264 
identifying characteristic of the complainant. 265 
 (4) Unless the defendant requests otherwise, a court in which a violation of this section is 266 
filed, at the earliest opportunity, shall issue an order that counsel and their agents, law 267 
enforcement personnel, and court staff, before a finding of guilt, not publicly disclose the names 268 
or other identifying characteristics of the defendant, except by counsel as part of discovery or to 269 
a limited number of relevant individuals in its investigation of the specific charges under this 270 
section. 271 
 (5) For purposes of this subdivision, “identifying characteristics” includes, but is not 272 
limited to, the name or any part of the name, address or any part of the address, city or 273 
unincorporated area of residence, age, marital status, relationship of the defendant and 274 
complainant, place of employment, or race or ethnic background. 275 
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 (i) (1) A court, upon a finding of reasonable suspicion that an individual has violated this 276 
section, shall order the production of the individual’s medical records or the attendance of a 277 
person with relevant knowledge thereof, so long as the return of the medical records or 278 
attendance of the person pursuant to the subpoena is submitted initially to the court for an in 279 
camera inspection. Only upon a finding by the court that the medical records or proffered 280 
testimony are relevant to the pleading offense, the information produced pursuant to the court’s 281 
order shall be disclosed to the prosecuting entity and admissible if otherwise permitted by law. 282 
 (2) The medical records, medications, prescriptions, or medical devices of the defendant 283 
are not admissible as evidence or considered probative as to the specific intent required under 284 
this section in the absence of the defendant’s stated intent required under this section within the 285 
medical record to do specific harm to the complainant. 286 
 (3) Surveillance reports and records maintained by state and local health officials shall 287 
not be subpoenaed or released for the purpose of establishing the specific intent required 288 
pursuant to subdivision (a). 289 
 (4) A court shall take judicial notice of any fact establishing an element of the offense 290 
upon the defendant’s motion or stipulation. 291 
 (5) Paragraph (2) does not limit the defendant’s right to submit medical evidence to show 292 
the absence of the stated intent required pursuant to subdivision (a). 293 
 (j) Before sentencing, a defendant shall be assessed for placement in one or more 294 
community-based programs that provide counseling, supervision, education, and reasonable 295 
redress to the victim or victims. 296 
 (k) This section does not apply to a person who donates an organ or tissue for 297 
transplantation or research purposes. 298 
 299 
§120291 300 
 (a) Any person who exposes another to the human immunodeficiency virus (HIV) by 301 
engaging in unprotected sexual activity when the infected person knows at the time of the 302 
unprotected sex that he or she is infected with HIV, has not disclosed his or her HIV-positive 303 
status, and acts with the specific intent to infect the other person with HIV, is guilty of a felony 304 
punishable by imprisonment in the state prison for three, five, or eight years. Evidence that the 305 
person had knowledge of his or her HIV-positive status, without additional evidence, shall not be 306 
sufficient to prove specific intent. 307 
 (b) As used in this section, the following definitions shall apply: 308 
 (1) “Sexual activity” means insertive vaginal or anal intercourse on the part of an infected 309 
male, receptive consensual vaginal intercourse on the part of an infected woman with a male 310 
partner, or receptive consensual anal intercourse on the part of an infected man or woman with a 311 
male partner. 312 
 (2) “Unprotected sexual activity” means sexual activity without the use of a condom. 313 
 (c) (1) When alleging a violation of subdivision (a), the prosecuting attorney or grand 314 
jury shall substitute a pseudonym for the true name of the victim involved. The actual name and 315 
other identifying characteristics of the victim shall be revealed to the court only in camera, and 316 
the court shall seal that information from further revelation, except to defense counsel as part of 317 
discovery. 318 
 (2) All court decisions, orders, petitions, and other documents, including motions and 319 
papers filed by the parties, shall be worded so as to protect the name or other identifying 320 
characteristics of the victim from public revelation. 321 
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 (3) Unless the victim requests otherwise, a court in which a violation of this section is 322 
filed shall, at the first opportunity, issue an order that the parties, their counsel and other agents, 323 
court staff, and all other persons subject to the jurisdiction of the court shall make no public 324 
revelation of the name or any other identifying characteristics of the victim. 325 
 (4) As used in this subdivision, “identifying characteristics” includes, but is not limited 326 
to, name or any part thereof, address or any part thereof, city or unincorporated area of residence, 327 
age, marital status, relationship to defendant, and race or ethnic background. 328 
 329 
§120292 330 
 (a) Notwithstanding Chapter 7 (commencing with Section 120975) and Chapter 8 331 
(commencing with Section 121025) of Part 4, identifying information and other records of the 332 
diagnosis, prognosis, testing, or treatment of any person relating to the human immunodeficiency 333 
virus (HIV) shall be disclosed in a criminal investigation for a violation of Section 120291 if 334 
authorized by an order of a court of competent jurisdiction granted after application showing 335 
good cause therefor. Any order of the court shall be issued in accordance with the following 336 
conditions: 337 
 (1) An order shall not be based on the sexual orientation of the defendant. 338 
 (2) In deciding whether to issue an order, the court shall weigh the public interest and the 339 
need for disclosure against any potential harm to the defendant, including, but not limited to, 340 
damage to the physician-patient relationship and to treatment services. Upon the issuance of an 341 
order of this nature, the court, in determining the extent to which any disclosure of all or any part 342 
of any record is necessary, shall impose safeguards determined appropriate by the court against 343 
unauthorized disclosure. However, the court shall not order disclosure under this paragraph for 344 
any purpose other than a proceeding under this section. Any order for disclosure under this 345 
subdivision shall limit disclosure to those who need the information for the proceeding, and shall 346 
direct those to whom disclosure is made to make no further disclosure without permission of the 347 
court. The court shall grant permission for further disclosure when necessary for a proceeding 348 
under this section. Any disclosure in violation of an order issued under this section shall be 349 
remedied or punished as provided in Section 120980. 350 
 (b) Nothing in this section is intended to compel the testing to determine the HIV status 351 
of any victim of an alleged crime or crimes. 352 
 (c) Nothing in this section is intended to restrict or eliminate the anonymous AIDS testing 353 
programs provided for in Sections 120885 to 120895, inclusive. Identifying characteristics of 354 
persons who submit to that testing shall not be ordered disclosed pursuant to this section, nor 355 
shall an order be issued authorizing the search of the records of a testing program of that nature. 356 
 357 
§647f 358 
In any accusatory pleading charging a violation of subdivision (b) of Section 647, if the 359 
defendant has been previously convicted one or more times of a violation of that subdivision or 360 
of any other offense listed in subdivision (d) of Section 1202.1, and in connection with one or 361 
more of those convictions a blood test was administered pursuant to Section 1202.1 or 1202.6 362 
with positive test results, of which the defendant was informed, the previous conviction and 363 
positive blood test results, of which the defendant was informed, shall be charged in the 364 
accusatory pleading. If the previous conviction and informed test results are found to be true by 365 
the trier of fact or are admitted by the defendant, the defendant is guilty of a felony. 366 
 367 
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§1001 368 
 It is the intent of the Legislature that neither this chapter, Chapter 2.5 (commencing with 369 
Section 1000) of this title, nor or any other provision of law not be construed to preempt other 370 
current or future pretrial or precomplaint diversion programs. It is also the intent of the 371 
Legislature that current or future posttrial diversion programs not be preempted, except as 372 
provided in Section 13201 or 13352.5 of the Vehicle Code. Sections 1001.2 to 1001.11, 1001.9, 373 
inclusive, of this chapter shall apply only to pretrial diversion programs as defined in Section 374 
1001.1. 375 
 376 
§1001.1 377 
 As used in Sections 1001.2 to 1001.11, 1001.9, inclusive, of this chapter, pretrial 378 
diversion refers to the procedure of postponing prosecution of an offense filed as a misdemeanor 379 
either temporarily or permanently at any point in the judicial process from the point at which the 380 
accused is charged until adjudication. 381 
 382 
§1001.10 383 
 (a)The judge shall require any person described in subdivision (b), as a condition of 384 
either placing the person on probation or of permitting the person to participate in a drug 385 
diversion program to agree to participate in an AIDS education program. Testing for AIDS 386 
antibodies shall be offered but no person described in subdivision (b) shall be required to be 387 
tested. 388 
 (b)This section shall apply to any person who has either been placed on probation or 389 
granted diversion for, any of the following: 390 
 (1)A violation of subdivision (a) of Section 11350 of the Health and Safety Code, 391 
subdivision (a) of Section 11377 of the Health and Safety Code, Section 11550 of the Health and 392 
Safety Code, Section 4143 or 4149 of the Business and Professions Code, or of subdivision (f) of 393 
Section 647 if the offense involves intravenous use of a controlled substance. 394 
 (2)A violation of subdivision (a) or (b) of Section 647. 395 
 396 
§1001.11 397 
 (a)The health department in each county shall select an agency, or agencies, in the county 398 
that shall provide AIDS prevention education to those persons sentenced to probation or a drug 399 
diversion program in accordance with Section 1001.10. The health department shall endeavor to 400 
select an agency, or agencies, that currently provide AIDS prevention education programs to 401 
substance abusers or prostitutes. If no agency is currently providing this education, the county 402 
agency responsible for substance abuse shall develop an AIDS prevention education program 403 
either within the agency or under contract with a community-based, nonprofit organization in the 404 
county. The health department shall forward to the courts a list of agencies selected for purposes 405 
of referral in accordance with Section 1001.10. Reimbursement for the costs of implementing 406 
this section shall be made out of moneys deposited with the county treasurer in accordance with 407 
Section 1463.23. 408 
 (b)An AIDS prevention education program providing services pursuant to subdivision (a) 409 
shall, at a minimum, include details about the transmission of human immunodeficiency virus 410 
(HIV), the etiologic agent for AIDS, symptoms of AIDS or AIDS-related conditions, prevention 411 
through avoidance or cleaning of needles, sexual practices which constitute high risk, low risk, 412 
and no risk (including abstinence), and resources for assistance if the person decides to take a 413 
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test for the etiologic agent for AIDS and receives a positive test result. The program shall also 414 
include other relevant medical and prevention information as it becomes available. 415 
 (c)A person sentenced to a drug diversion program pursuant to Section 1001.10 shall not 416 
be required to participate in an AIDS prevention education program, provided that the drug 417 
diversion program includes an AIDS prevention education component that meets the 418 
requirements of subdivision (b). 419 
 420 
§1170.21 421 
 (a) A conviction for a violation of Section 647f as it read on December 31, 2017, is 422 
invalid and vacated. All charges alleging violation of Section 647f are dismissed and all arrests 423 
for violation of Section 647f are deemed to have never occurred. An individual who was 424 
arrested, charged, or convicted for a violation of Section 647f may indicate in response to any 425 
question concerning his or her prior arrest, charge, or conviction under Section 647f that he or 426 
she was not arrested, charged, or convicted for a violation of Section 647f. Notwithstanding any 427 
other law, information pertaining to an individual’s arrest, charge, or conviction for violation of 428 
Section 647f shall not, without the individual’s consent, be used in any way adverse to his or her 429 
interests, including, but not limited to, denial of any employment, benefit, license, or certificate. 430 
 (b) Any court or agency having custody or control of records pertaining to the arrest, 431 
charge, or conviction of a person for a violation of Section 647f as it read on December 31, 2017, 432 
shall destroy those records by June 30, 2018. The court or agency shall purge those records from 433 
any local or statewide criminal database and shall destroy the records in accordance with 434 
subdivision (c). As used in this section, “records pertaining to the arrest, charge, or conviction” 435 
includes blood test results, records of arrests, and records relating to other offenses charged in 436 
the accusatory pleading, as well as whether the defendant was acquitted or the charges were 437 
dismissed. 438 
 (c) The court or agency shall destroy records pertaining to the arrest, charge, or 439 
conviction of a person for a violation of Section 647f as it read on December 31, 2017, by 440 
permanently obliterating all entries or notations upon the record, and the record shall be prepared 441 
again so that it appears that the arrest, charge, or conviction never occurred. However, the court 442 
or agency shall physically destroy the document constituting the record if the only entry upon the 443 
record pertains to the arrest, charge, or conviction, and the record can be destroyed without 444 
necessarily destroying other records. 445 
 (d) The court shall send an order to the Federal Bureau of Investigation directing it to seal 446 
and destroy its records relating to the defendant’s arrest, charge, and conviction for a violation of 447 
Section 647f as it read on December 31, 2017, within six months of receiving the order. 448 
 (e) Notwithstanding subdivision (b) or (c), written transcriptions of oral testimony in 449 
court proceedings and published judicial appellate reports are not subject to this section. 450 
Additionally, a record shall not be destroyed if the defendant or a codefendant has filed a civil 451 
action against the peace officer or law enforcement agency that instituted the prosecution and if 452 
the agency that is the custody of those records has received a certified copy of the complaint in 453 
the civil action, until the civil action has finally been resolved. Immediately following the final 454 
resolution of the civil action, a record subject to subdivision (b) shall be destroyed pursuant to 455 
subdivision (c) if more than six months have elapsed from the date of the conviction or arrest 456 
without conviction. 457 
 458 
§1170.22 459 
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 (a) A person who is serving a sentence as a result of a violation of Section 647f as it read 460 
on December 31, 2017, whether by trial or by open or negotiated plea, may petition for a recall 461 
or dismissal of sentence before the trial court that entered the judgment of conviction in his or 462 
her case. 463 
 (b) If the court’s records show that the petitioner was convicted for a violation of Section 464 
647f as it read on December 31, 2017, the court shall vacate the conviction and resentence the 465 
person for any remaining counts. 466 
 (c) A person who is serving a sentence and resentenced pursuant to subdivision (b) shall 467 
be given credit for any time already served and shall be subject to whatever supervision time 468 
they would have otherwise been subject to after release, whichever is shorter, unless the court, in 469 
its discretion, as part of its resentencing order, releases the person from supervision. 470 
 (d) Under no circumstances may resentencing under this section result in the imposition 471 
of a term longer than the original sentence, or the reinstatement of charges dismissed pursuant to 472 
a negotiated plea agreement. 473 
 (e) Upon completion of sentence for a conviction under Section 647f as it read on 474 
December 31, 2017, the provisions of Section 1170.21 shall apply. 475 
 (f) Nothing in this and related sections is intended to diminish or abrogate the finality of 476 
judgments in any case not falling within the purview of this section. 477 
 (g) A resentencing hearing ordered under this section shall constitute a “post-conviction 478 
release proceeding” under paragraph (7) of subdivision (b) of Article I of the California 479 
Constitution. 480 
 (h) The provisions of this section apply to juvenile delinquency adjudications and 481 
dispositions under Section 602 of the Welfare and Institutions Code if the juvenile would not 482 
have been guilty of an offense or would not have been guilty of an offense governed by this 483 
section. 484 
 (i) The Judicial Council shall promulgate and make available all necessary forms to 485 
enable the filing of petitions and applications provided in this section. 486 
 487 
§1202.1 488 
 (a) Notwithstanding Sections 120975 and 120990 of the Health and Safety Code, the 489 
court shall order every person who is convicted of, or adjudged by the court to be a person 490 
described by Section 601 or 602 of the Welfare and Institutions Code as provided in Section 725 491 
of the Welfare and Institutions Code by reason of a violation of, a sexual offense listed in 492 
subdivision (e), whether or not a sentence or fine is imposed or probation is granted, to submit to 493 
a blood or oral mucosal transudate saliva test for evidence of antibodies to the probable causative 494 
agent of acquired immune deficiency syndrome (AIDS) within 180 days of the date of 495 
conviction. Each person tested under this section shall be informed of the results of the blood or 496 
oral mucosal transudate saliva test. 497 
 (b) Notwithstanding Section 120980 of the Health and Safety Code, the results of the 498 
blood or oral mucosal transudate saliva test to detect antibodies to the probable causative agent 499 
of AIDS shall be transmitted by the clerk of the court to the Department of Justice and the local 500 
health officer. 501 
 (c) Notwithstanding Section 120980 of the Health and Safety Code, the Department of 502 
Justice shall provide the results of a test or tests as to persons under investigation or being 503 
prosecuted under Section 647f or 12022.85, if the results are on file with the department, to the 504 
defense attorney upon request and the results also shall be available to the prosecuting attorney 505 



 

14-03-2017 Page 13 of 17 
 

upon request for the purpose of either preparing counts for a subsequent offense under Section 506 
647f or sentence enhancement under Section 12022.85 or complying with subdivision (d). 507 
 (d) (1) In every case in which a person is convicted of a sexual offense listed in 508 
subdivision (e) or adjudged by the court to be a person described by Section 601 or 602 of the 509 
Welfare and Institutions Code as provided in Section 725 of the Welfare and Institutions Code 510 
by reason of the commission of a sexual offense listed in subdivision (e), the prosecutor or the 511 
prosecutor’s victim-witness assistance bureau shall advise the victim of his or her right to receive 512 
the results of the blood or oral mucosal transudate saliva test performed pursuant to subdivision 513 
(a). The prosecutor or the prosecutor’s victim-witness assistance bureau shall refer the victim to 514 
the local health officer for counseling to assist him or her in understanding the extent to which 515 
the particular circumstances of the crime may or may not have placed the victim at risk of 516 
transmission of the human immunodeficiency virus (HIV) from the accused, to ensure that the 517 
victim understands the limitations and benefits of current tests for HIV, and to assist the victim 518 
in determining whether he or she should make the request. 519 
 (2) Notwithstanding any other law, upon the victim’s request, the local health officer 520 
shall be responsible for disclosing test results to the victim who requested the test and the person 521 
who was tested. However, as specified in subdivision (g), positive test results shall not be 522 
disclosed to the victim or the person who was tested without offering or providing professional 523 
counseling appropriate to the circumstances as follows: 524 
 (A) To help the victim understand the extent to which the particular circumstances of the 525 
crime may or may not have put the victim at risk of transmission of HIV from the perpetrator. 526 
 (B) To ensure that the victim understands both the benefits and limitations of the current 527 
tests for HIV. 528 
 (C) To obtain referrals to appropriate health care and support services. 529 
 (e) For purposes of this section, “sexual offense” includes any of the following: 530 
 (1) Rape in violation of Section 261 or 264.1. 531 
 (2) Unlawful intercourse with a person under 18 years of age in violation of Section 532 
261.5 or 266c. 533 
 (3) Rape of a spouse in violation of Section 262 or 264.1. 534 
 (4) Sodomy in violation of Section 266c or 286. 535 
 (5) Oral copulation in violation of Section 266c or 288a. 536 
 (6) (A) Any of the following offenses if the court finds that there is probable cause to 537 
believe that blood, semen, or any other bodily fluid capable of transmitting HIV has been 538 
transferred from the defendant to the victim: 539 
 (i) Sexual penetration in violation of Section 264.1, 266c, or 289. 540 
 (ii) Aggravated sexual assault of a child in violation of Section 269. 541 
 (iii) Lewd or lascivious conduct with a child in violation of Section 288. 542 
 (iv) Continuous sexual abuse of a child in violation of Section 288.5. 543 
 (v) The attempt to commit any offense described in clauses (i) to (iv), inclusive. 544 
 (B) For purposes of this paragraph, the court shall note its finding on the court docket and 545 
minute order if one is prepared. 546 
 (f) Any blood or oral mucosal transudate saliva tested pursuant to subdivision (a) shall be 547 
subjected to appropriate confirmatory tests to ensure accuracy of the first test results, and under 548 
no circumstances shall test results be transmitted to the victim or the person who is tested unless 549 
any initially reactive test result has been confirmed by appropriate confirmatory tests for positive 550 
reactors. 551 
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 (g) The local health officer shall be responsible for disclosing test results to the victim 552 
who requested the test and the person who was tested. However, positive test results shall not be 553 
disclosed to the victim or the person who was tested without offering or providing professional 554 
counseling appropriate to the circumstances. 555 
 (h) The local health officer and the victim shall comply with all laws and policies relating 556 
to medical confidentiality, subject to the disclosure authorized by subdivisions (g) and (i). 557 
 (i) Any victim who receives information from the local health officer pursuant to 558 
subdivision (g) may disclose the information as he or she deems necessary to protect his or her 559 
health and safety or the health and safety of his or her family or sexual partner. 560 
 (j) Any person who transmits test results or discloses information pursuant to this section 561 
shall be immune from civil liability for any action taken in compliance with this section. 562 
 563 
§1202.6 564 
 (a)Notwithstanding Sections 120975, 120980, and 120990 of the Health and Safety Code, 565 
upon the first conviction of any person for a violation of subdivision (b) of Section 647, the court 566 
shall, before sentencing or as a condition of probation, order the defendant to complete 567 
instruction in the causes and consequences of acquired immune deficiency syndrome (AIDS) 568 
pursuant to subdivision (d) and shall order the defendant to submit to testing for AIDS in 569 
accordance with subdivision (e). In addition, the court shall refer a defendant, where appropriate, 570 
to a program under Article 3.2 (commencing with Section 11320) of Chapter 2 of Part 3 of 571 
Division 9 of the Welfare and Institutions Code or to any drug diversion program, or both. 572 
 (b)Upon a second or subsequent conviction of a violation of subdivision (b) of Section 573 
647, the court shall, before sentencing, order the defendant to submit to testing for AIDS in 574 
accordance with subdivision (e). 575 
 (c)At the sentencing hearing of a defendant ordered to submit to testing for AIDS 576 
pursuant to subdivision (a) or (b), the court shall furnish the defendant with a copy of the report 577 
submitted pursuant to subdivision (e) and shall direct the clerk to note the receipt of the report by 578 
the defendant in the records of the case. 579 
If the results of the test described in the report are positive, the court shall make certain that the 580 
defendant understands the nature and meaning of the contents of the report and shall further 581 
advise the defendant of the penalty established in Section 647f for a subsequent violation of 582 
subdivision (b) of Section 647. 583 
 (d)The county health officer in each county shall select an agency, or agencies, in the 584 
county that shall provide AIDS prevention education. The county health officer shall endeavor to 585 
select an agency, or agencies, that currently provide AIDS prevention education programs to 586 
substance abusers or prostitutes. If no agency is currently providing this education, the county 587 
agency responsible for substance abuse shall develop an AIDS prevention education program 588 
either within the agency or under contract with a community-based, nonprofit organization in the 589 
county. The county health officer shall forward to the courts a list of agencies selected for 590 
purposes of referral. 591 
 An AIDS prevention education program providing services, at a minimum, shall include 592 
details about the transmission of human immunodeficiency virus (HIV), the etiologic agent for 593 
AIDS, symptoms of AIDS or AIDS-related conditions, prevention through avoidance or cleaning 594 
of needles, sexual practices that constitute high risk, low risk, and no risk (including abstinence), 595 
and resources for assistance if the person decides to take a test for the etiologic agent for AIDS 596 
and receives a positive test result. The program also shall include other relevant medical and 597 
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prevention information as it becomes available. 598 
 (e)The court shall order testing of every defendant as ordered pursuant to subdivision (a) 599 
or (b) for evidence of antibodies to the probable causative agent of acquired immune deficiency 600 
syndrome. Notwithstanding Section 120980 of the Health and Safety Code, written copies of the 601 
report on the test shall be furnished to both of the following: 602 
 (1)The court in which the defendant is to be sentenced. 603 
 (2)The State Department of Health Services. 604 
 (f)Except as provided in subdivisions (c) and (g), the reports required by subdivision (e) 605 
shall be confidential. 606 
 (g)The State Department of Health Services shall maintain the confidentiality of the 607 
reports received pursuant to subdivision (e), except that the department shall furnish copies of 608 
any report to a district attorney upon request. 609 
 610 
§1202.6 611 
 Notwithstanding Sections 120975, 120980, and 120990 of the Health and Safety Code, 612 
upon the first conviction of a person for a violation of subdivision (b) of Section 647, the court 613 
shall refer the defendant, where appropriate, to a program under Article 3.2 (commencing with 614 
Section 11320) of Chapter 2 of Part 3 of Division 9 of the Welfare and Institutions Code or to a 615 
drug diversion program, or to both. 616 
 617 
§1463.23 618 
 Notwithstanding Section 1463, out of the moneys deposited with the county treasurer 619 
pursuant to Section 1463, fifty dollars ($50) of each fine imposed pursuant to Section 4338 of the 620 
Business and Professions Code; subdivision (c) of Section 11350, subdivision (c) of Section 621 
11377, or subdivision (d) of Section 11550 of the Health and Safety Code; or subdivision (b) of 622 
Section 264, subdivision (m) of Section 286, subdivision (m) of Section 288a, or Section 647.1 623 
of this code, shall be deposited in a special account in the county treasury which shall be used 624 
exclusively to pay for the reasonable costs of establishing and providing for the county, or any 625 
city within the county, an AIDS (acquired immune deficiency syndrome) education program 626 
under the direction of the county health department, in accordance with Chapter 2.71 627 
(commencing with Section 1001.10) of Title 6, and for the costs of collecting and administering 628 
funds received for purposes of this section. 629 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS 
 
The Problem:  Makes it a felony punishable by imprisonment for 3 to 8 years to expose another 
person to HIV by engaging in unprotected sexual activity when the infected person knows at the 
time they are infected with HIV, has not disclosed their HIV-positive status, and acts with the 
specific intent to infect the other person with HIV. It is also a felony punishable by imprisonment 
for 2 to 6 years for any person to donate blood, body organs or other tissue if the person knows 
they have HIV. Existing law provides that a person who is afflicted with a contagious, infectious, 
or communicable disease who willfully exposes them self to another person, or any person who 
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willfully exposes another person afflicted with the disease to someone else, is guilty of a 
misdemeanor. 
 
If a defendant has been previously convicted of prostitution or of another specified sexual 
offense, and in connection with the conviction a blood test was administered with positive results 
for AIDS, the previous conviction and positive test results are to be charged in any subsequent 
charge of prostitution. Defendant is guilty of a felony if the previous conviction and informed 
test results are found to be true or are admitted by the defendant. Lastly, courts are required to 
order a defendant convicted for a violation of soliciting or engaging in prostitution for the first 
time to submit to HIV testing and education.  
 
During the 1980’s and 90’s, California passed these discriminatory laws and singled out people 
with HIV for harsher punishment than people with other communicable diseases. According to a 
2015 report by the Williams Institute, HIV criminalization disproportionately affects women and 
people of color. Forty-three percent of those criminalized under these laws are women, despite 
comprising only 13 percent of people living with HIV in California. Blacks and Latinos made up 
two-thirds of the people who encountered the criminal justice system based on their HIV status, 
despite comprising only about half of people living with HIV in California.  
 
Today’s HIV treatments are highly effective in preventing the transmission of HIV, essentially 
reducing the chances of transmission to virtually nil. This has led to a treatment as prevention 
strategy - increasing testing and treatment coverage to decrease community viral load and reduce 
the rate of new HIV infections. However, California law discourages people from getting tested 
because mere knowledge of a positive HIV status could subject a person to felony criminal 
liability. Without the knowledge of one’s status through testing, people do not seek treatment, 
thereby placing their and others’ health at greater risk.  
 
The Solution: Would repeal the felony provisions under existing law. It would instead make the 
intentional transmission of an infectious or communicable disease a misdemeanor, if certain 
circumstances apply. It would also delete the provision related to enhancements for those 
convicted of prostitution or another specified sex offense who subsequently test positive for HIV 
under existing law mandating HIV testing. It would vacate any conviction, dismiss any charge, 
and legally deem that an arrest under the deleted provision never occurred. It would require any 
court or agency having custody or control of records pertaining to the arrest, charge, or 
conviction of a person for a violation of the deleted provision to destroy, as specified, those 
records. It would also authorize a person serving a sentence due to a violation of the deleted 
provision to petition for a recall or dismissal of sentence. It would require a court to vacate the 
conviction and resentence the person to any remaining counts while giving credit for any time 
already served.  Lastly, it would impose various requirements upon the court to prevent the 
public disclosure of identifying characteristics and delete the provisions requiring mandatory 
HIV testing and education for those convicted of a first-time violation of soliciting or engaging 
in prostitution.  
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
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CURRENT OR PRIOR RELATED LEGISLATION 
This resolution tracks the language of SB 239 Infectious and communicable diseases: HIV and 
AIDS: criminal penalties, as introduced by Wiener Feb. 2017. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jennifer Orthwein, 2532 Santa Clara Ave, 
#227, Alameda, CA 94501-4634, voice: (415) 786-3855, email: jennifer.orthwein@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Jennifer Orthwein 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 

 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The SDCBA Delegation urges Disapproval of Resolution 14-03-2017. While drug cocktails and 
improved medical treatments have rendered HIV and AIDS treatable to the point of achieving 
HIV positive nondetectable status, the consequences of intentional infection of others are still 
profound and warrant felony-level punishment. No one should have to suffer a lifetime 
requirement of buying expensive drug treatments to maintain their health because someone 
intentionally or recklessly infected them with a lifelong disease that can lead to death if not 
consistently treated. 
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RESOLUTION 14-04-2017 
 
DIGEST 
Incarceration: Gender Transition -Related Surgery Permitted 
Amends 15 California Code of Regulations section 3350.1 to remove castration, vaginoplasty, 
and cosmetic breast reduction or enlargement from the list of treatments that may not be 
performed during incarceration. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolutions 02-23-2008 and 11-03-2011, which were approved in principle, and 
Resolutions 06-11-2009 and 01-08-2010, which were approved as amended.  
 
Reasons: 
This resolution amends 15 California Code of Regulations section 3350.1 to remove castration, 
vaginoplasty, and cosmetic breast reduction or enlargement from the list of treatments that may 
not be performed during incarceration. This resolution should be disapproved because it is 
overbroad.  
 
While this resolution addresses legitimate issues faced by individuals with gender dysphoria, 
who require sex reassignment surgery as treatment, it would not only establish the right to obtain 
appropriate medical treatment for gender dysphoria while incarcerated, because the surgeries 
were expressly listed, then removed, this resolution could be interpreted as permitting castration, 
vaginoplasty, and cosmetic breast reduction or enlargement for any person. While well 
intentioned, this resolution goes too far.  A more targeted approach, such as specifically 
excluding all surgery required for gender dysphoria treatment from the list of prohibited 
treatments, or including a parenthetical comment such as “(except for treatment of gender 
dysphoria)” after each of the surgeries, would alleviate the identified problem without the 
overbreadth. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Regulations section 3350.1 to read as follows:  
 
§ 3350.1 1 
 (a) Treatment refers to attempted curative treatment and does not preclude palliative 2 
therapies to alleviate serious debilitating conditions such as pain management and nutritional 3 
support. Treatment shall not be provided for the following conditions: 4 
 (1) Conditions that improve on their own without treatment. Examples include, but are 5 
not limited to: 6 
 (A) Common cold.  7 
 (B) Mononucleosis.  8 
 (C) Viral hepatitis A.  9 
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 (D) Viral pharyngitis. 10 
 (E) Mild sprains. 11 
 (F) Benign oral lesions. 12 
 (G) Traumatic oral ulcers. 13 
 (H) Recurrent aphthous ulcer. 14 
 (2) Conditions that are not readily amenable to treatment, including, but not limited to, 15 
those which may be made worse by treatment with conventional medication or surgery, and 16 
those that are so advanced in the disease process that the outcome would not change with 17 
existing conventional or heroic treatment regimens. Examples include, but are not limited to: 18 
 (A) Multiple organ transplants. 19 
 (B) Temporomandibular joint dysfunction. 20 
 (C) Grossly metastatic cancer. 21 
 (D) Shrinkage and atrophy of the bony ridges of the jaws. 22 
 (E) Benign root fragments whose removal would cause greater damage or trauma than if 23 
retained for observation. 24 
 (3) Conditions that are cosmetic. Examples include, but are not limited to: 25 
 (A) Removal of tattoos. 26 
 (B) Removal of nontoxic goiter. 27 
 (C) Breast reduction or enlargement. 28 
 (DC) Penile implants. 29 
 (ED) Removal of existing body piercing metal or plastic rings or similar devices within 30 
the oral cavity, except for security reasons.  31 

(FE) Restoration or replacement of teeth for esthetic reasons. 32 
 (GF) Restoration of any natural or arti cial teeth with unauthorized biomaterials. 33 
 (b) Surgery not medically necessary shall not be provided. Examples include, but are not 34 
limited to: 35 
 (1) Castration. 36 
 (2) Vaginoplasty (except for Cystocele or Rectocele). 37 
 (3) (1) Vasectomy. 38 
 (4) (2) Tubal ligation. 39 
 (5) (3) Extractions of asymptomatic teeth or root fragments unless required for a dental 40 
prosthesis, or for the general health of the patient’s mouth. 41 
 (6) (4) Removal of a benign bony enlargement (torus) unless required for a dental 42 
prosthesis. 43 
 (7) (5) Surgical extraction of asymptomatic unerupted teeth. 44 
 (c) Services that have no established outcome on morbidity or improved mortality for 45 
acute health conditions shall not be provided. Examples include, but are not limited to: 46 
 (1) Acupuncture. 47 
 (2) Orthoptics. 48 
 (3) Pleoptics. 49 
 (4) Root canals on posterior teeth (bicuspids and molars).  50 
 (5) Dental Implants.      51 
 (6) Fixed prosthodontics (dental bridges). 52 
 (7) Laboratory processed crowns. 53 
 (8) Orthodontics. 54 
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 (d) Treatment for those conditions that are excluded within these regulations may be 55 
provided in cases where all of the following criteria are met: 56 
 (1) The inmate’s attending physician or dentist prescribes the treatment as clinically 57 
necessary. 58 
 (2) The service is approved by the Dental Authorization Review committee and the 59 
Dental Program Health Care Review Committee for dental treatment, or the Institutional 60 
Utilization Management committee and the Headquarters Utilization Management committee for 61 
medical treatment. The decision of the review committee, as applicable, to approve an otherwise 62 
excluded service shall be based on: 63 
 (A) Available health and dental care outcome data supporting the effectiveness of the 64 
services as medical or dental treatment. 65 
 (B) Other factors, such as: 66 
 1. Coexisting medical or dental problems.  67 
 2. Acuity. 68 
 3. Length of the inmate’s sentence. 69 
 4. Availability of the service. 70 
 5. Cost.         71 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS 
 
The Problem: The California Department of Corrections and Rehabilitation (CDCR) explicitly 
excludes gender transition related surgeries under Title 15 section 3350.1. In response to 
constitutional challenges to this section, CDCR has created a multi-tiered and multi-person 
process to determine if sex reassignment surgery (SRS) is medically necessary. The process 
removes the medical determination as to whether SRS is medically necessary from the treating 
provider and places it in the hands of administrative personnel who have had no contact with the 
patient and have little-to-no experience or training treating individuals with gender dysphoria. 
The administrative process also considers the patient’s correctional and criminal history, which 
are not considered in any other determination related to access to medical treatment. 
 
Blanket bars and unequal access to medically necessary treatment based on gender are 
recognized as unacceptable under California law, but are acceptable when it comes to the 
treatment provided prisoners. Decades of careful and methodologically sound scientific research 
has demonstrated that SRS is a safe and effective treatment for severe gender dysphoria and, for 
many people, it is the only effective treatment. 
 
In, Norsworthy v. Beard, Ms. Norsworthy alleged Defendants discriminated against her on the 
basis of her transgender status, specifically citing 15 C.C.R. § 3350.1 as facially discriminatory 
because it explicitly distinguishes between treatment for transsexual women that is designated as 
presumptively “not medically necessary” (i.e. castration and vaginoplasty for treatment of gender 
dysphoria) and the same treatments for non-transgender women (i.e. vaginoplasty for treatment 
of cystocele or rectocele), which are explicitly exempt from this bar (2014 WL 6842935 
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(N.D.Cal)).  The Court agreed with Ms. Norsworthy holding she had adequately stated a claim 
under 42 U.S.C. § 1983 for a violation of the Equal Protection Clause of the Fourteenth 
Amendment. In April 2015, she was grated her motion for preliminary injunction ordering the 
defendants to provide her with access to adequate medical care, including SRS. She 
demonstrated the surgery was medically necessary and failure to treat her could result in further 
injury.  
 
Nearly 2 years since Norsworthy, 64 referrals have been made by CDCR employed treating 
providers who found SRS to be medically necessary for their patients. Of those, CDCR 
Headquarters has approved 4, denied 51, and 13 remain pending. Only one individual has 
received SRS due to a settlement agreement, not this procedure.  
 
The Solution: Would remove all SRS exclusions from Title 15 and bring it into compliance with 
case law indicating such exclusions are unconstitutional on Fourteenth and Eighth Amendment 
grounds. Removing the Title 15 requirements that excluded surgeries must be approved through 
an administrative process would make the administrative procedure (a supplement to the GD 
Care Guide) unnecessary and would enable access to SRS for individuals’ whose treating 
provider has determined it to be medically necessary. Furthermore, the removal of the 
procedures would make the GD Care Guide consistent with the Inmate Medical Services Policies 
& Procedures, which states the GD Care Guide, “is not a substitute for the clinical judgment of 
the primary care provider or mental health professional”. 
 
IMPACT STATEMENT 
This resolution should invalidate the California Correctional Health Care Services Supplement to 
the Gender Care Guide, which outlines the administrative process for obtaining gender 
confirming surgeries.  
 
The supplement to the GD Care Guide currently creates a procedure that explicitly substitutes the 
clinical judgment of the treating primary care provider or mental health professional with an 
administrative committee. Removing the express exclusions from Title 15 would make the 
supplement to the GD Care Guide, and the procedure it creates, unnecessary, thereby making all 
relevant rules, policies and procedures in line with the Inmate Medical Services Policies & 
Procedures that indicate treatment for gender dysphoria should be based on the clinical 
judgement of the provider. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known 
 
AUTHOR AND/OR PERMANENT CONTACT: Jennifer Orthwein, 2532 Santa Clara Ave, 
#227, Alameda, CA 94501-4634, voice: (415) 786-3855, email: jennifer.orthwein@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Jennifer Orthwein 
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RESOLUTION 14-05-2017 
 
DIGEST 
Medical Marijuana: Increase Amount a Qualified Patient Can Possess 
Amends Health and Safety Code sections 11362.7 and 11462.77 to allow a qualified patient to 
possess an amount of marijuana consistent with their needs and expand the eligibility of a 
primary caregiver. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolution found. 
 
Reasons: 
This resolution amends Health and Safety Code sections 11362.7 and 11462.77 to allow a 
qualified patient to possess an amount of marijuana consistent with their needs and expand the 
eligibility of a primary caregiver.  This resolution should be approved in principle because it will 
allow a patient to possess an amount of marijuana consistent with their needs, and align the 
statute to the Compassionate Use Act and current case law.    
 
Prior to the ruling in People v. Kelly (2010) 47 Cal.4th 1008, a qualified patient or primary 
caregiver could possess no more than eight ounces of dried marijuana per qualified patient, and 
no more than six mature or twelve immature marijuana plants per qualified patient.  The court in 
Kelly invalidated these limitations and held that a patient may possess an amount of marijuana 
reasonably related to the patient’s current medical needs. Accordingly, this resolution would 
reconcile the statutes with this ruling.    
 
Additionally, the resolution eliminates the requirement that a designated caregiver must live in 
the same city or county as the patient, which is ambiguous, and provides instead that the primary 
caregiver must live within 25 miles of the patient.  Given the size of counties in California, it 
makes more sense to limit the distance based on a defined twenty-five mile radius, and not to a 
county or city.     
 
The Resolutions Committee notes that after submission of this resolution, legislation was enacted 
that made changes to the language of Health & Safety Code section 11362.77, effective June 27, 
2017. (Stats. 2017, Ch. 27, Sec. 139. eff. June 27, 2017 (Sen. Bill 94).)  The changes to the 
section do not impact the goal of the resolution.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Health and Safety Code sections 11362.7 and 11362.77 to read as follows: 
 
§ 11362.7 1 
  For purposes of this article, the following definitions shall apply: 2 
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 (a)  “Attending physician” means an individual who possesses a license in good standing 3 
to practice medicine or osteopathy issued by the Medical Board of California or the Osteopathic 4 
Medical Board of California and who has taken responsibility for an aspect of the medical care, 5 
treatment, diagnosis, counseling, or referral of a patient and who has conducted a medical 6 
examination of that patient before recording in the patient’s medical record the physician’s 7 
assessment of whether the patient has a serious medical condition and whether the medical use of 8 
marijuana is appropriate.  9 
 (b)  “Department” means the State Department of Health Services.  10 
 (c)  “Person with an identification card” means an individual who is a qualified patient 11 
who has applied for and received a valid identification card pursuant to this article.  12 
 (d)  “Primary caregiver” means the individual, designated by a qualified patient or by a 13 
person with an identification card, who has consistently assumed responsibility for the housing, 14 
health, or safety of that patient or person, and may include any of the following:  15 
 (1)  In any case in which a qualified patient or person with an identification card receives 16 
medical care or supportive services, or both, from a clinic licensed pursuant to Chapter 1 17 
(commencing with Section 1200) of Division 2, a health care facility licensed pursuant to 18 
Chapter 2 (commencing with Section 1250) of Division 2, a residential care facility for persons 19 
with chronic life-threatening illness licensed pursuant to Chapter 3.01 (commencing with Section 20 
1568.01) of Division 2, a residential care facility for the elderly licensed pursuant to Chapter 3.2 21 
(commencing with Section 1569) of Division 2, a hospice, or a home health agency licensed 22 
pursuant to Chapter 8 (commencing with Section 1725) of Division 2, the owner or operator, or 23 
no more than three employees who are designated by the owner or operator, of the clinic, 24 
facility, hospice, or home health agency, if designated as a primary caregiver by that qualified 25 
patient or person with an identification card.  26 
 (2)  An individual who has been designated as a primary caregiver by more than one 27 
qualified patient or person with an identification card, if every qualified patient or person with an 28 
identification card who has designated that individual as a primary caregiver resides in the same 29 
city or county as the primary caregiver or up to 25 miles from the primary caregiver.  30 
 (3)  An individual who has been designated as a primary caregiver by a qualified patient 31 
or person with an identification card who resides in a city or county other than that of the 32 
primary caregiver or greater than 25 miles from the primary caregiver, if the individual has not 33 
been designated as a primary caregiver by any other qualified patient or person with an 34 
identification card.  35 
 (e)  A primary caregiver shall be at least 18 years of age, unless the primary caregiver is 36 
the parent of a minor child who is a qualified patient or a person with an identification card or 37 
the primary caregiver is a person otherwise entitled to make medical decisions under state law 38 
pursuant to Sections 6922, 7002, 7050, or 7120 of the Family Code.  39 
 (f)  “Qualified patient” means a person who is entitled to the protections of Section 40 
11362.5, but who does not have an identification card issued pursuant to this article.  41 
 (g)  “Identification card” means a document issued by the State Department of Health 42 
Services that document identifies a person authorized to engage in the medical use of marijuana 43 
and the person’s designated primary caregiver, if any.  44 
 (h)  “Serious medical condition” means all of the following medical conditions:  45 
 (1)  Acquired immune deficiency syndrome (AIDS).  46 
 (2)  Anorexia.  47 
 (3)  Arthritis.  48 
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 (4)  Cachexia.  49 
 (5)  Cancer.  50 
 (6)  Chronic pain.  51 
 (7)  Glaucoma.  52 
 (8)  Migraine.  53 
 (9)  Persistent muscle spasms, including, but not limited to, spasms associated with 54 
multiple sclerosis.  55 
 (10)  Seizures, including, but not limited to, seizures associated with epilepsy.  56 
 (11)  Severe nausea.  57 
 (12)  Any other chronic or persistent medical symptom that does either of the following:  58 
 (A)  Substantially limits the ability of the person to conduct one or more major life 59 
activities as defined in the Americans with Disabilities Act of 1990 (Public Law 101-336).  60 
 (B)  If not alleviated, may cause serious harm to the patient’s safety or physical or mental 61 
health.  62 
 (i)  “Written documentation” means accurate reproductions of those portions of a 63 
patient’s medical records that have been created by the attending physician, that contain the 64 
information required by paragraph (2) of subdivision (a) of Section 11362.715, and that the 65 
patient may submit to a county health department or the county’s designee as part of an 66 
application for an identification card.  67 
 68 
§ 11362.77 69 
 (a) A qualified patient, a person with an identification card, or any designated primary 70 
caregiver may possess no more than eight ounces of dried marijuana per qualified patient any 71 
amount of marijuana consistent with the medical needs of that qualified patient or person with an 72 
identification card. In addition, a qualified patient or primary caregiver may also maintain no 73 
more than.  74 
 (b) (1) A person with an identification card or a primary caregiver with an identification 75 
card shall not be subject to arrest for possessing eight ounces or fewer of dried marijuana per 76 
person with an identification card, and maintaining six or fewer mature or 12 or fewer immature 77 
marijuana plants per qualified patient person with an identification card. 78 
 (2) Nothing in this section is intended to affect any city or county guidelines insofar as 79 
the amounts contained in those guidelines exceed the quantities set forth in paragraph (1). 80 
 (b)(c) If a qualified patient or primary caregiver has a doctor’s recommendation that this 81 
quantity does physician determines that the quantities in subdivision (b) do not meet the qualified 82 
patient’s medical needs, the qualified patient of the person with an identification card, that 83 
person or that person’s or primary caregiver with an identification card may possess an amount 84 
of marijuana consistent with the patient’s those medical needs and shall not be subject to arrest 85 
for possessing that amount.  86 
 (c)  Counties and cities may retain or enact medical marijuana guidelines allowing 87 
qualified patients or primary caregivers to exceed the state limits set forth in subdivision (a).  88 
 (d)  Only the dried mature processed flowers of female cannabis plant or the plant 89 
conversion shall be considered when determining allowable quantities of marijuana under this 90 
section.  91 
 (e)  The Attorney General may recommend modifications to the possession or cultivation 92 
limits set forth in this section. These recommendations, if any, shall be made to the Legislature 93 
no later than December 1, 2005, and may be made only after public comment and consultation 94 
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with interested organizations, including, but not limited to, patients, health care professionals, 95 
researchers, law enforcement, and local governments. Any recommended modification shall be 96 
consistent with the intent of this article and shall be based on currently available scientific 97 
research.  98 
 (f)  A qualified patient or a person holding a valid identification card, or the designated 99 
primary caregiver of that qualified patient or person, may possess amounts of marijuana 100 
consistent with this article.  101 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  In the 90’s, Californians passed the Compassionate Use Act, which allows (as an 
affirmative defense) patients to have any amount of medical marijuana consistent with their 
medical needs. In the early 2000’s, the legislature passed a law to provide for a medical 
marijuana ID card, where if someone possesses less than a certain amount of marijuana and has 
the ID card, he or she will not be arrested. A drafting error, however, ended up incorporating 
those limits on amount also for the affirmative defense, in violation of the Compassionate Use 
Act. That part was invalidated by the ruling in People v. Kelly, 146 P.3d 547 (Cal. 2006). 
Another part of existing law limits primary caregivers to living in the same county as the patient. 
Someone may live on the outskirts of a county and know someone who lives close by in an 
adjacent county, but such person is ineligible to be the person’s primary caregiver.  
 
Additionally, Proposition 64, which legalized possessing a small amount of marijuana for 
recreational purposes, did not change these provisions.  
 
The Solution:  This resolution implements the California Supreme Court’s ruling in Kelly, by 
ensuring medical marijuana patients can have any amount consistent with their medical needs. It 
also expands the eligibility of primary caregivers by permitting them to live within 25 miles of 
the patient, rather than just the same county.  
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
SB 1494 (2004).  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 14-06-2017 
  
DIGEST 
Taxation: Exempt Medicines and Nutritional Supplements from Sales Tax 
Amends Revenue and Taxation Code section 6359 to provide that over-the-counter medicines 
and nutritional supplements are not subject to the sales tax. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Revenue and Taxation Code section 6359 to provide that over-the-
counter medicines and nutritional supplements are not subject to the sales tax. This resolution 
should be disapproved because nutritional supplements, unlike food and prescription medicines, 
are not consumable necessities of life for many people and, thus, they should not be exempted 
from the sales tax.  
 
Under current law, dietary supplements are, in limited circumstances, considered “medicines” 
not subject to sales tax. For example, supplements provided by a physician to his or her own 
patient as part of a medically supervised weight loss program to treat obesity and are not subject 
to sales tax. (18 Cal. Code Regs., §§ 1602 and 1591.) However, this resolution would give 
numerous additional supplements, which are not reasonably considered necessities of life, the 
sales tax exemption, and is thus overbroad. Supplements are not generally unregulated, and 
therefore could include items that may be similar in composition to candy (which is taxed), 
which is not taxed. This resolution would allow even such supplements to be except from 
taxation. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Revenue and Taxation Code section 6359 to read as follows: 
 
§ 6359   1 
 (a) There are exempted from the taxes imposed by this part the gross receipts from the 2 
sale of, and the storage, use, or other consumption in this state of, food products for human 3 
consumption. 4 
 (b) For the purposes of this section, “food products” include all of the following: 5 
 (1) Cereals and cereal products, oleomargarine, meat and meat products, fish and fish 6 
products, eggs and egg products, vegetables and vegetable products, fruit and fruit products, 7 
spices and salt, sugar and sugar products, candy, gum, confectionery, coffee and coffee 8 
substitutes, tea, and cocoa and cocoa products. 9 
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 (2) Milk and milk products, milkshakes, malted milks, and any other similar type 10 
beverages that are composed at least in part of milk or a milk product and that require the use of 11 
milk or a milk product in their preparation. 12 
 (3) All fruit juices, vegetable juices, and other beverages, whether liquid or frozen, 13 
including bottled water, but excluding spirituous, malt, or vinous liquors or carbonated 14 
beverages. 15 
 (c4) For purposes of this section, “food products” do not include mMedicines, and 16 
preparations in liquid, powdered, granular, tablet, capsule, lozenge, and pill form sold as dietary 17 
supplements or adjuncts. 18 
 (dc) None of the exemptions in this section apply to any of the following: 19 
 (1) When the food products are served as meals on or off the premises of the retailer. 20 
 (2) When the food products are furnished, prepared, or served for consumption at tables, 21 
chairs, or counters or from trays, glasses, dishes, or other tableware whether provided by the 22 
retailer or by a person with whom the retailer contracts to furnish, prepare, or serve food 23 
products to others. 24 
 (3) When the food products are ordinarily sold for immediate consumption on or near a 25 
location at which parking facilities are provided primarily for the use of patrons in consuming 26 
the products purchased at the location, even though those products are sold on a “take out” or “to 27 
go” order and are actually packaged or wrapped and taken from the premises of the retailer. 28 
 (4) When the food products are sold for consumption within a place, the entrance to 29 
which is subject to an admission charge, except for national and state parks and monuments, 30 
marinas, campgrounds, and recreational vehicle parks. 31 
 (5) When the food products are sold through a vending machine. 32 
 (6) When the food products sold are furnished in a form suitable for consumption on the 33 
seller’s premises, and both of the following apply: 34 
 (A) Over 80 percent of the seller’s gross receipts are from the sale of food products. 35 
 (B) Over 80 percent of the seller’s retail sales of food products are sales subject to tax 36 
pursuant to paragraph (1), (2), (3), or (7). 37 
 (7) When the food products are sold as hot prepared food products. 38 
 (ed) “Hot prepared food products,” for the purposes of paragraph (7) of subdivision (d), 39 
include a combination of hot and cold food items or components where a single price has been 40 
established for the combination and the food products are sold in combination, such as a hot 41 
meal, a hot specialty dish or serving, a hot sandwich, or a hot pizza, including any cold 42 
components or side items. Paragraph (7) of subdivision (d) does not apply to a sale for a separate 43 
price of bakery goods or beverages (other than bouillon, consommé, or soup), or where the food 44 
product is purchased cold or frozen; “hot prepared food products” means those products, items, 45 
or components that have been prepared for sale in a heated condition and that are sold at any 46 
temperature that is higher than the air temperature of the room or place where they are sold. 47 
 (fe) Notwithstanding paragraph (6) of subdivision (d), if the seller elects to separately 48 
account for sales of food products specified in subdivision (b), then the gross receipts from the 49 
sale of those food products shall be exempt under subdivision (a), provided that the separate 50 
accounting is fully documented in the seller’s records. However, if the seller’s records do not 51 
reflect the separate accounting of the gross receipts from sales of nontaxable food products, the 52 
seller’s election under this subdivision shall be revoked. 53 
 

(Proposed new language underlined; language to be deleted stricken) 
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PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Medicines and nutritional supplements are consumable necessities of life for many 
people, but unlike food, they are subject to the sales tax. Sales taxes hit people in greater 
proportions the poorer they are; while we recognize that in our exemption of food and 
prescription drugs, we fail to do so with over-the-counter medicines and supplements.  
 
The Solution:  By exempting over-the-counter medicines and nutritional supplements from the 
sales tax, we ease the burden on buying them and enable more people to consume these 
necessities.  
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Ben Rudin  
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RESOLUTION 14-07-2017 
 
DIGEST 
Health: Prohibiting Sale of Tobacco and Vaping Products  
Adds Health and Safety Code section 118951 to prohibit the sale of tobacco products on the 
premises of stores having operating pharmacies. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:   
No similar resolutions found. 
 
Reasons: 
This resolution adds Health and Safety Code section 118951 to prohibit the sale of tobacco 
products on the premises of stores having operating pharmacies.  This resolution should be 
disapproved because tobacco products remain a legal commodity and the State should not 
interfere in a store’s decision to either sell or not sell a legal product line.   
 
Both state and federal governments have established programs to educate children and adults on 
the health dangers associated with tobacco use. Their mission is to discourage people from 
smoking in the first instance, and to get smokers to end the habit and cease smoking. California’s 
Department of Public Health has a dedicated division for that purpose. (See 
http://www.cdph.ca.gov/programs/tobacco/Pages/Welcome.aspx.) State law strictly licenses, 
regulates and taxes the sale of tobacco products. The method and content of tobacco 
advertisement and promotion are likewise restricted.  Through these efforts and clear warnings 
on labels for tobacco products, consumers are well aware of the risks associated with smoking. 
 
Nevertheless, tobacco products remain legal for sale and consumption. It is a product that does 
not require a prescription or license for purchase or use, only that the purchaser be an adult.  If a 
consumer chooses to exercise his or her personal right to smoke, and a store decides to carry and 
offer this product to its customers, the State has no reasonable basis to prevent a private, non-
governmental retail store from carrying and selling tobacco products, irrespective of whether a 
pharmacy is operated on the premises. The presence of an operating pharmacy within a retail 
store is irrelevant to whether tobacco products - or for that matter any other product, healthy or 
not - should or should not be offered by a retail merchant to a customer interested in purchasing a 
particular product from the retail store. Tobacco is not the only unhealthy product offered for 
sale, be it alcohol, carbonated soda, candy and other high sugar, high salt or high caloric products 
… even bacon. A merchant is always free to choose not to offer tobacco products, as many 
retailers have. There is no need for enforced regulation. Education and the public marketplace is 
adequate enough regulation. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Health and Safety Code section 118951 to read as follows: 
 
§ 118951 1 
 (a)  It shall be unlawful for any merchant engaged in the sale of merchandise, goods or 2 
services to the public that has on its premises and open to the public an operating pharmacy 3 
licensed by this state, whether such pharmacy is operated by the merchant, or is independently 4 
owed and operated, or is a tenant or subtenant of the merchant or the owner of the property of the 5 
merchant, to sell, engage in the sale of, or offer for sale any tobacco products on the merchant’s 6 
premises where the pharmacy is located, whether or not such operating pharmacy is actually 7 
open for business. 8 
 (b)  Except as provided in subdivision (f) of this Section it shall be unlawful for any 9 
pharmacy licensed by this state to sell or offer for sale any tobacco products. 10 
 (c)  Except as provided in subdivision (f) of this Section it shall be unlawful for any 11 
pharmacy licensed by this state to operate or dispense any prescription medication on the 12 
premises of any business that sells or offers for sale any tobacco products. 13 
 (d)  A violation of subdivision (a) of this Section shall be enforced by any city or county 14 
attorney, district attorney or the attorney general who shall apply to the superior court of the 15 
county in which the violation is alleged to be occurring for injunctive relief 16 
 (e)  A violation of subdivision (b) or (c) of this Section shall be enforced by the State 17 
Board of Pharmacy and shall constitute grounds for administrative action, including the 18 
suspension or revocation of all licenses issued to the pharmacy and its pharmacists, by the State 19 
Board of Pharmacy. 20 
 (f)  As used in this section the term “tobacco products” includes any product that includes 21 
in its ingredients any part of the tobacco plant, even if the primary ingredient of such product is 22 
not itself a product of the tobacco plant.  This shall also include any instrument or device that 23 
provides a delivery system for the inhalation or ingestion of nicotine, including vaping devices 24 
and e-cigarettes.  Any product designed and used for the purpose of assisting in smoking 25 
cessation that contains a tobacco product as one or more of its ingredients shall not be subject to 26 
this section. 27 
 (g)  This Section shall preempt all city, county, city and county, special district, and local 28 
ordinances and resolutions relating to the sale of tobacco products on premises upon which an 29 
operating pharmacy is located. 30 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: San Mateo County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  The state has determined that the use of tobacco products is harmful to the health 
of the user and is a significant factor in a variety of insidious diseases including cancer, 
pulmonary disease, cardiovascular disease and other diseases.  Second hand smoke is also 
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harmful to those who are forced to inhale the second hand smoke and by-products of those whom 
smoke tobacco products.  Smokeless tobacco also presents a significant health risk to users, 
including a variety of cancers, particularly to younger people who get addicted to it early in life.  
Pharmacies are licensed by the state and are in the business of dispensing the very kinds of 
medicines patients use to treat the very diseases they acquire from the use of tobacco products.  
Likewise, scientific and medical studies have shown that the ingestion of nicotine through such 
devices such as e-cigarettes and vaping instruments presents significant and detrimental health 
risks.  It is therefore inconsistent with the purpose of a pharmacy that sells wellness products to 
sell products that cause the very diseases for which patients seek medicinal treatment. 
 
The Solution:  Prohibiting the sale of tobacco products, and devices designed for the delivery of 
nicotine as well, on the premises of stores that have operating pharmacies would further the 
state’s goal of reducing the use of such carcinogenic products.  Furthermore, such statewide 
prohibition would be consistent with the laws of several cities and counties that already have 
adopted local legislation that prohibits the sale of tobacco products on the premises of stores that 
have operating pharmacies in their jurisdictions.   
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
      
CURRENT OR PRIOR RELATED LEGISLATION 
None known.   
 
AUTHOR AND/OR PERMANENT CONTACT:  Paul M. Davis, LAW OFFICES OF PAUL 
M. DAVIS, 448 Ignacio Blvd. #201, Novato, California  94949-6085   (650) 345-7700 
pmd@davislawoffice.com 
 
RESPONSIBLE FLOOR DELEGATE:  Paul M. Davis 
 
 
 

COUNTERARGUMENT AND STATE BAR SECTION COMMENTS 
 
 

SAN DIEGO COUNTY BAR ASSOCIATION 
 
The SDCBA Delegation urges Disapproval of Resolution 14-07-2017. Smoking and other uses 
of tobacco and vaping products are personal choices, and the decision to sell tobacco and vaping 
is none of the government's business unless it presents a clear and immediate harm to the user. 
While true that second-hand smoke imposes a risk on others, this Resolution misses the mark if 
that is the goal; second-hand smoke concerns where smoking occurs, not where such products 
are bought and sold. To think that anyone is going to decide, "Oh, I cannot get tobacco at my 
drug store anymore, so rather than buying it elsewhere, I am just going to quit," is naive. 
Regardless whether selling it is hypocritical, hypocrisy is not a reason for legislation. Even if it 

mailto:pmd@davislawoffice.com�


 

14-07-2017 Page 4 of 4 

 

were, that would justify prohibiting drug stores from selling candy, alcohol, or anything else that 
contributes to a problem that prescription drugs can mitigate. Hypocrisy is many things; it is not 
worth banning. 
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RESOLUTION 15-01-2017 
 
DIGEST 
Law Enforcement: Limiting the Use of Facial Recognition Technology 
Adds Penal Code sections 639, 639.01, 640, 640.01, 640.02, 640.03, 640.04, 640.05, 640.06,      
640.07, 640.08, 641, and 641.01 to limit use of facial recognition technology by law 
enforcement. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 11-01-2014, which was approved in principle. 
 
Reasons: 
This resolution adds Penal Code sections 639, 639.01, 640, 640.01, 640.02, 640.03, 640.04, 
640.05, 640.06, 640.07, 640.08, 641, and 641.01 to limit use of facial recognition technology by 
law enforcement. This resolution should be disapproved because the proposed limitations would 
hamper law enforcement’s ability to solve crimes and save lives.   
 
This resolution would bar law enforcement from using facial recognition technology, except to 
identify a person who has committed or is about to commit a felony or a criminal suspect that an 
officer has personally encountered.  It would also prohibit law enforcement’s use of facial 
recognition technology in conjunction with DMV photos and surveillance camera images, 
limiting any such search to arrest photo databases only and requiring photos of suspects who are 
not convicted to be purged. 
 
Facial recognition technology not only helps identify criminal suspects, but can also be used 
to identify a dead body, a missing child, or a human trafficking victim.  However, these uses 
would be prohibited by this resolution. Further, no legitimate purpose is served by limiting 
facial recognition technology to arrest photo databases, while excluding DMV photographs 
and surveillance camera images that are accessible to law enforcement.  Currently, DMV 
photographs of random individuals who fit a suspect profile are routinely used in 
photographic arrays, commonly known as “6-packs,” in order to test the strength of an 
eyewitness identification.  Excluding this dataset, which contains images that are of better 
quality than arrest photos and are more representative of the general population, would 
diminish the reliability and effectiveness of facial recognition technology. 
 
Finally, the fear that facial recognition technology will undermine freedom of speech or 
result in self-censorship is belied by the massive stream of images that are posted on 
Facebook daily, which are subject to facial recognition technology and are shared with third 
parties, including law enforcement.  (See, Zoppo, “Police Stop Teen Girl’s Facebook Live 
Suicide Attempt” (May 4, 2017) NBC News <http://www.nbcnews.com/news/us-
news/police-stop-teen-girl-s-facebook-live-suicide-attempt-n754796>.) 
 



 

15-01-2017 Page 2 of 7 
 

This resolution is related to S.B. No. 21 (Hill), which is based on Resolution 11-01-2014, 
and is currently pending in the Assembly.  Senate Bill 21 would require local law 
enforcement agencies to obtain permission from their local governing body, before 
obtaining any surveillance technology. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Penal Code sections 639, 639.01, 640, 640.01, 640.02, 640.03, 640.04, 640.05, 
640.06, 640.07, 640.08, 641, 641.01 to read as follows: 
 
§ 639 1 
Sections 639 through 641 shall be known and may be cited as the “Face Recognition Act of 2017 2 
(FACE OFF)” 3 
 4 
§ 639.01  5 
Definitions. As used in this Act— 6 
 (a) “Face recognition” means the automated or semi-automated process by which a 7 
person is identified or attempted to be identified based on the characteristics of his or her face. 8 
 (b) “Targeted face recognition” means the use of face recognition to identify or attempt to 9 
identify a specific person as part of a specific criminal investigation 10 
 (c) “Continuous face recognition” means the use of face recognition to identify or attempt 11 
to identify groups of persons as part of a criminal investigation or general surveillance, including 12 
the use of face recognition to continuously identify persons whose images are captured or 13 
recorded by a surveillance camera. 14 
 (d) “Arrest photo database” means a database populated primarily by booking or arrest 15 
photographs or photographs of persons encountered by investigative or law enforcement officers. 16 
 (e) “California identification photo database” means a database populated primarily by 17 
photos from driver’s licenses or identification documents made or issued by or under the 18 
authority of the State, or a political subdivision of the State. 19 
 (f) “State investigative or law enforcement officer” means any officer of the State or a 20 
political subdivision the State who is empowered by law to conduct investigations of or to make 21 
arrests for offenses enumerated in the State criminal code, and any attorney authorized by law to 22 
prosecute or participate in the prosecution of such offenses. 23 
 24 
§ 640  25 
 Use of Face Recognition by Law Enforcement  26 
 27 
§ 640.01 28 
 Targeted Face Recognition. 29 
 (a) Arrest photo databases.— 30 
 (1) General. A state investigative or law enforcement officer shall not use or request 31 
targeted face recognition in conjunction with an arrest photo database except as provided in this 32 
paragraph 2 below. 33 
 (2) Permitted uses. A state investigative or law enforcement officer may use or request 34 
targeted face recognition in conjunction with an arrest photo database maintained pursuant to 35 
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paragraph  (3) (A)To identify any individual whom the officer encounters in person under 36 
circumstances which provide the officer a reasonable suspicion that the person has committed, is 37 
committing or is about to commit a criminal offense; 38 
 (B) To identify any individual whom the officer reasonably suspects has committed, is 39 
committing or is about to commit an offense punishable by imprisonment for more than one 40 
year. 41 
 (4) Any custodian of an arrest photo database used by or at the request of an investigative 42 
or law enforcement officer in conjunction with targeted face recognition shall, every six months, 43 
eliminate from that database photos of persons— 44 
 (A) Released without a charge; 45 
 (B) Released after charges are dropped or dismissed or a nolle prosequi notice is entered; 46 
or 47 
 (C) Not convicted of the charged offense. 48 
 (b) Identification Photo Databases.—Any investigative or law enforcement officer, state 49 
or federal, shall not use targeted face recognition in conjunction with a state identification photo 50 
database, or acquire in bulk the photos in that database. 51 
 52 
§ 640.02   53 
 Continuous Face Recognition - A state investigative or law enforcement officer shall not 54 
use continuous face recognition within the State. 55 
 56 
§ 640.03 57 
 Civil Rights and Civil Liberties - A state investigative or law enforcement officer shall 58 
not— 59 
 (a) use face recognition to create a record describing how any individual exercises rights 60 
guaranteed by the First Amendment unless expressly authorized by statute or by the individual 61 
for whom the record is created or unless pertinent to and within the scope of an authorized law 62 
enforcement activity where there is reasonable suspicion to believe the individual has engaged, is 63 
engaging, or is about to engage in criminal activity; or 64 
 (b) rely on actual or perceived race, ethnicity, national origin, religion, disability, gender, 65 
gender identity, or sexual orientation in selecting which person to subject to face recognition, 66 
except when there is reasonable suspicion, relevant to the locality and timeframe, that links a 67 
person with a particular characteristic described in this subsection to an identified criminal 68 
incident or scheme. 69 
 70 
§ 640.04 71 
 Logging of Searches. A state law enforcement agency whose investigative or law 72 
enforcement officers use targeted or continuous face recognition shall log its use of the 73 
technology to the extent necessary to comply with the public reporting and audit requirements of 74 
sections 640.05 and 640.06 of this Act. 75 
 76 
§ 640.05  77 
 Public Reporting. 78 
 (a) In March of each year, the principal prosecuting attorney for the State, or the principal 79 
prosecuting attorney for any political subdivision of the State, shall report to the chief judge of 80 
the highest court of the State, with respect to the preceding calendar year— 81 
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 (1) For the use targeted face recognition in conjunction with an arrest photo database— 82 
 (A) the number of such searches run; 83 
 (B) the offenses that those searches were used to investigate, and for each offense, the 84 
number of searches run; 85 
 (C) the arrests that resulted from such searches, and the offenses for which arrests were 86 
made; 87 
 (D) the number of convictions resulting from such interceptions and the offenses for 88 
which the convictions were obtained; and 89 
 (E) the number of motions to suppress made with respect to those searches, and the 90 
number granted or denied. 91 
 (2) In June of each year the chief judge of the highest court of the State shall release to 92 
the public, post online, and transmit to the State Legislature a full and complete report 93 
concerning the use of targeted face recognition in conjunction with arrest photo databases.  A 94 
summary and analysis of the data required to be filed with the chief judge of the highest court of 95 
the State by subsection (a) of this section and sections 640.06 and subsection (b) of 640.07 of 96 
this Act. 97 
 (b) The chief judge of the highest court of the State is authorized to issue binding 98 
regulations dealing with the content and form of the reports required to be filed by subsection (a) 99 
of this section and section 640.06 and subsection (b) of 640.07 of this Act. 100 
 101 
§ 640.06 102 
 Audits. Any state law enforcement agency whose state investigative or law enforcement 103 
officers use targeted face recognition, regardless of whether they use a system operated by that 104 
agency or another agency, shall annually audit that use to prevent and identify misuse and to 105 
ensure compliance with sections 640.01, 640.02, and 640.03 of this Act, and shall report— 106 
 (a) summary of the findings of the audit, including the number and nature of violations 107 
identified,  to the chief judge of the highest court of the State, and subsequently release that 108 
information to the public and post it online; and 109 
 (b) any violations identified to the principal prosecuting attorney for the state. 110 
 111 
§ 640.07  112 
 Accuracy and Bias Testing. 113 
 (a) Any state law enforcement agency whose state investigative or law enforcement 114 
officers operate a system of targeted face recognition shall regularly submit that system to 115 
independent testing to determine— 116 
 (1) the accuracy of the system; and 117 
 (2) whether the accuracy of the system varies significantly on the basis of race, ethnicity, 118 
gender or age. 119 
 (b) A summary of the findings of the tests required by subsection (a) shall be submitted to 120 
the chief judge of the highest court of the state, released to the public, and posted online. 121 
 122 
§ 640.08  123 
 Enforcement. 124 
 (a) Suppression. Whenever targeted or continuous face recognition has occurred, no 125 
results from those searches and no evidence derived therefrom may be received in evidence in 126 
any trial, hearing, or other proceeding in or before any court, grand jury, department, officer, 127 
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agency, regulatory body, legislative committee, or other authority of the United States, a State, or 128 
a political subdivision thereof if the use of face recognition violated sections 640.01, 640.02 or  129 
640.03 of this Act. 130 
 (b) Administrative Discipline. If a court or law enforcement agency determines that an 131 
investigative or law enforcement officer has violated any provision of this Act, and the court or 132 
agency finds that the circumstances surrounding the violation raise serious questions about 133 
whether or not the officer acted willfully or intentionally with respect to the violation, the agency 134 
shall promptly initiate a proceeding to determine whether disciplinary action against the officer 135 
is warranted. 136 
 (c) Civil Action. 137 
 (1) In General. Any person who is subject to targeted identification or attempted 138 
identification through targeted continuous face recognition in violation of this Act may in a civil 139 
action recover from the state investigative or law enforcement officer or the state or enforcement 140 
agency which engaged in that violation such relief as may be appropriate. 141 
 (2) Relief. In an action under this subsection, appropriate relief includes— 142 
 (A) such preliminary and other equitable or declaratory relief as may be appropriate; 143 
 (B) damages under subparagraph (2) and punitive damages in appropriate cases; and 144 
 (C) a reasonable attorney’s fee and other litigation costs reasonably incurred. 145 
 (3) Computation of Damages. The court may assess as damages whichever is the greater 146 
of— 147 
 (A) the sum of the actual damages suffered by the plaintiff and any profits made by the 148 
violator as a result of the violation; or 149 
 (B) statutory damages of whichever is the greater of $500 a day for each day of violation 150 
or $50,000; 151 
 (1) Limitation. A civil action under this section may not be commenced later than two 152 
years after the date upon which the claimant first has a reasonable opportunity to discover the 153 
violation. 154 
 155 
§ 641  156 
 Funding for Law Enforcement Face Recognition Systems and Research  157 
 158 
§ 641.01 159 
 Law Enforcement. 160 
 (a) No state financial assistance or funds may be expended for the creation, maintenance, 161 
or modification of a law enforcement face recognition system unless the agency operating that 162 
system— 163 
 (1) certifies compliance with sections 640.04, 640.05, 640.06 and 640.07 of this Act; 164 
 (2) certifies that the algorithm employed by its face recognition system has been 165 
submitted for testing in the most recent Face Recognition Vendor Test administered by the 166 
National Institute of Standards and Technology; 167 
 (3) provides documentation to confirm that the agency has released to the public and 168 
posted online a use policy governing its use of face recognition and, in the case of a law 169 
enforcement agency serving a subdivision of a State, has secured approval for that policy from a 170 
city council or other body primarily comprised of elected officials. 171 
 (b) Subsection (a) shall take effect 18 months after the enactment of this Act, except for 172 
paragraph (2) of that subsection, which shall take effect five years after enactment.  173 
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(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS 
 
The Problem: The use of facial recognition databases by law enforcement has grown rapidly in 
recent years, usually conducted with minimal legal oversight beyond the requirement that 
searches are conducted for “law enforcement purposes.” A study conducted by the University of 
Georgetown, The Perpetual Line-Up: Unregulated Police Face Recognition in America, found 
that half of all American adults are in a police face recognition database. Sixty-four million of 
these adults are law abiding citizens, who are in the database solely because they obtained a 
driver’s license. As a result of their desire to drive a vehicle, they have now unknowingly and 
involuntarily become regular participants in repetitive, virtual perp walks where their faces are 
scanned against an unknown subject’s face for a possible match. This technology allows law 
enforcement to compile, in effect, digital dossiers on people's actions and movements throughout 
creating a huge risk to personal privacy. Despite this, to date, no state has passed a law 
comprehensively regulating police face recognition.  
 
There is a real risk that police face recognition will be used to stifle free speech and lead to a 
society based on self-censorship. Moreover, deployment of technology that transmits facial 
recognition data in real-time will transform the nature of public spaces. Shockingly, Georgetown 
University’s study found that only one law enforcement agency in the entire country expressly 
prohibits its officers from using facial recognition to track individuals engaging in political, 
religious, or other protected free speech. In April of 2016, the Baltimore Police Department used 
facial recognition technology to locate, identify and arrest certain people protesting Freddie 
Gray’s death in police custody. The ability for law enforcement officers to use facial recognition 
technology to generate a precise, comprehensive record of a person’s public movements that 
reflects a wealth of detail about his or her familial, political, professional, religious, and sexual 
associations is massively concerning. Even the most modest imagination can conjure 
indisputably private aspects of an individual’s intrinsic nature that may be disclosed via the use 
of facial recognition technology: trips to the psychiatrist, the plastic surgeon, the abortion clinic, 
the AIDS treatment center, the strip club, the criminal defense attorney, the by-the-hour motel, 
the union meeting, the mosque, synagogue or church, the gay bar and on and on. 
 
As noted in the Georgetown University study, law enforcement agencies do little to ensure that 
the facial recognition systems they employ are accurate. “One major face recognition company, 
FaceFirst, publicly advertises a 95% accuracy rate but disclaims liability for failing to meet that 
threshold in contracts with the San Diego Association of Governments.” In fact, facial 
recognition technology is likely to be less accurate, but most impactful on the African American 
community. A study co-authored by the FBI, found that facial recognition technology may be 
less accurate on African Americans. Also, because the African American community is subject 
to disproportionately high arrest rates, members of that community will be more affected than 
other populations by facial recognition systems that rely on mug shot databases. Despite these 
findings, racially biased error rates have not been independently tested. In fact, several major 
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providers of face recognition technology have admitted that they failed to run test on their 
technology, even internally, for racial biases. 
 
The law enforcement agencies that use facial recognition technology rarely, if ever, audit the use 
of the technology for misuse or abuse. Police officers across the country misuse confidential law 
enforcement databases to get information on romantic partners, business associates, neighbors, 
journalists and others for reasons that have nothing to do with daily police work, an Associated 
Press investigation found. Through records requests to state agencies and big-city police 
departments, the Associated Press found that law enforcement officers and employees who 
misused databases were fired, suspended or resigned more than 325 times between 2013 and 
2015. They received reprimands, counseling or lesser discipline in more than 250 instances, the 
review found. Among those punished: an Ohio officer who pleaded guilty to stalking an ex-
girlfriend and who looked up information on her; a Michigan officer who looked up home 
addresses of women he found attractive; and two Miami-Dade officers who ran checks on a 
journalist after he aired unflattering stories about the department. It’s not difficult to imagine 
how facial recognition technology could easily be abused by a rogue law enforcement officer to 
locate a victim of domestic violence attempting to hide from her abuser or as blackmail in an 
attempt to stifle our free press. 
 
The Solution: This resolution would limit the use of facial recognition technology by law 
enforcement and require certain audits and reports to monitor how the technology is being used 
by law enforcement agencies. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Meaghan Zore, 391 Sutter Street, Suite 207 
- San Francisco, CA 94108,  voice: (415) 347-0004, email: mmzore@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Meaghan Zore 
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RESOLUTION 15-02-2017 
 
DIGEST 
Law Enforcement: Limiting Communications with Federal Immigration Authorities 
Adds Chapter 17.25 (commencing with section 7284) to Division 7 of Title 1 of the Government 
Code, repeals Health and Safety Code section 11369, and adds Penal Code sections 3058.10 and 
3058.11 to limit communication between California law enforcement and federal immigration 
agencies. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Chapter 17.25 (commencing with section 7284) to Division 7 of Title 1 of 
the Government Code, repeals Health and Safety Code section 11369, and adds Penal Code 
sections 3058.10 and 3058.11 to limit communication between California law enforcement and 
federal immigration agencies. This resolution should be disapproved because it obstructs federal 
immigration authorities and federal immigration courts from being able to remove deportable 
aliens, and endangers public safety by allowing foreign nationals who have committed 
aggravated felonies to remain in the United States illegally. 
 
There is no evidence that illegal immigrants residing in “sanctuary cities” are any more 
cooperative with law enforcement than those living elsewhere.  On the other hand, preventing 
local law enforcement from disclosing the presence of deportable aliens who are in custody to 
federal immigration authorities has resulted in the commission of violent crimes that could have 
been prevented. (See, Almasy, “Suspect in Killing of San Francisco Woman Had Been Deported 
Five Times” (Jul. 3, 2015) CNN, http://www.cnn.com/2015/07/03/us/san-francisco-killing-
suspect-immigrant-deported/index.html.) 
 
Senate Bill No. 54 (DeLeon), which passed the Senate and is pending in the Assembly, would 
achieve the same objectives as this resolution. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Chapter 17.25 (commencing with Section 7284) to Division 7 of Title 1 of the 
Government Code, to repeal Health and Safety Code Section 11369 and add Penal Code sections 
3058.10 and 3058.11 to read as follows: 
 
CHAPTER  17.25. Cooperation with Federal Immigration Authorities 1 
 2 
§ 7284 3 
 This chapter shall be known, and may be cited, as the California Values Act. 4 
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 5 
§ 7284.2 6 
 The Legislature finds and declares the following: 7 
 (a) Immigrants are valuable and essential members of the California community. Almost 8 
one in three Californians is foreign born and one in two children in California has at least one 9 
immigrant parent. 10 
 (b) A relationship of trust between California’s immigrant community and state and local 11 
agencies is central to the public safety of the people of California. 12 
 (c) This trust is threatened when state and local agencies are entangled with federal 13 
immigration enforcement, with the result that immigrant community members fear approaching 14 
police when they are victims of, and witnesses to, crimes, seeking basic health services, or 15 
attending school, to the detriment of public safety and the well-being of all Californians. 16 
 (d) Entangling state and local agencies with federal immigration enforcement programs 17 
diverts already limited resources and blurs the lines of accountability between local, state, and 18 
federal governments. 19 
 (e) State and local participation in federal immigration enforcement programs also raises 20 
constitutional concerns, including the prospect that California residents could be detained in 21 
violation of the Fourth Amendment to the United States Constitution, targeted on the basis of 22 
race or ethnicity in violation of the Equal Protection Clause, or denied access to education based 23 
on immigration status. 24 
 (f) This act seeks to ensure effective policing, to protect the safety, well-being, and 25 
constitutional rights of the people of California, and to direct the state’s limited resources to 26 
matters of greatest concern to state and local governments. 27 
 28 
§ 7284.4 29 
 For purposes of this chapter, the following terms have the following meanings: 30 
 (a) “California law enforcement agency” means a state or local law enforcement agency, 31 
including school police or security departments. 32 
 (b) “Civil immigration warrant” means any warrant for a violation of federal civil 33 
immigration law, and includes civil immigration warrants entered in the National Crime 34 
Information Center database. 35 
 (c) “Federal immigration authority” means any officer, employee, or person otherwise 36 
paid by or acting as an agent of United States Immigration and Customs Enforcement or United 37 
States Customs and Border Protection, or any division thereof, or any other officer, employee, or 38 
person otherwise paid by or acting as an agent of the United States Department of Homeland 39 
Security who is charged with immigration enforcement. 40 
 (d) “Health facility” includes health facilities as defined in Section 1250 of the Health 41 
and Safety Code, clinics as defined in Sections 1200 and 1200.1 of the Health and Safety Code, 42 
and substance abuse treatment facilities. 43 
 (e) “Hold request,” “notification request,” “transfer request,” and “local law enforcement 44 
agency” have the same meaning as provided in Section 7283. Hold, notification, and transfer 45 
requests include requests issued by United States Immigration and Customs Enforcement or 46 
United States Customs and Border Protection as well as any other federal immigration 47 
authorities. 48 
 (f) “Immigration enforcement” includes any and all efforts to investigate, enforce, or 49 
assist in the investigation or enforcement of any federal civil immigration law, and also includes 50 
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any and all efforts to investigate, enforce, or assist in the investigation or enforcement of any 51 
federal criminal immigration law that penalizes a person’s presence in, entry, or reentry to, or 52 
employment in, the United States, including, but not limited to, violations of Section 1253, 53 
1324c, 1325, or 1326 of Title 8 of the United States Code. 54 
 (g) “Joint law enforcement task force” means a California law enforcement agency 55 
collaborating, engaging, or partnering with a federal law enforcement agency in investigating, 56 
interrogating, detaining, detecting, or arresting persons for violations of federal or state crimes. 57 
 (h) “Judicial warrant” means a warrant based on probable cause and issued by a federal 58 
judge or a federal magistrate judge that authorizes federal immigration authorities to take into 59 
custody the person who is the subject of the warrant. 60 
 (i) “Public schools” means all public elementary and secondary schools under the 61 
jurisdiction of local governing boards or a charter school board, the California State University, 62 
and the California Community Colleges. 63 
 (j) “School police and security departments” includes police and security departments of 64 
the California State University, the California Community Colleges, charter schools, county 65 
offices of education, schools, and school districts. 66 
 67 
§ 7284.6 68 
 (a) California law enforcement agencies shall not do any of the following: 69 
 (1) Use agency or department moneys, facilities, property, equipment, or personnel to 70 
investigate, interrogate, detain, detect, or arrest persons for immigration enforcement purposes, 71 
including, but not limited to, any of the following: 72 
 (A) Inquiring into or collecting information about an individual’s immigration status, 73 
except as required to comply with Section 922(d)(5) of Title 18 of the United States Code. 74 
 (B) Detaining an individual on the basis of a hold request. 75 
 (C) Responding to requests for notification or transfer requests. 76 
 (D) Providing or responding to requests for nonpublicly available personal information 77 
about an individual, including, but not limited to, information about the person’s release date, 78 
home address, or work address for immigration enforcement purposes. 79 
 (E) Making arrests based on civil immigration warrants. 80 
 (F) Giving federal immigration authorities access to interview individuals in agency or 81 
department custody for immigration enforcement purposes. 82 
 (G) Assisting federal immigration authorities in the activities described in Section 83 
1357(a)(3) of Title 8 of the United States Code. 84 
 (H) Performing the functions of an immigration officer, whether pursuant to Section 85 
1357(g) of Title 8 of the United States Code or any other law, regulation, or policy, whether 86 
formal or informal. 87 
 (2) Make agency or department databases, including databases maintained for the agency 88 
or department by private vendors, or the information therein other than information regarding an 89 
individual’s citizenship or immigration status, available to anyone or any entity for the purpose 90 
of immigration enforcement. Any agreements in existence on the date that this chapter becomes 91 
operative that conflict with the terms of this paragraph are terminated on that date. A person or 92 
entity provided access to agency or department databases shall certify in writing that the database 93 
will not be used for the purposes prohibited by this section. 94 
 (3) Place peace officers under the supervision of federal agencies or employ peace 95 
officers deputized as special federal officers or special federal deputies except to the extent those 96 
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peace officers remain subject to California law governing conduct of peace officers and the 97 
policies of the employing agency. 98 
 (4) Use federal immigration authorities as interpreters for law enforcement matters 99 
relating to individuals in agency or department custody. 100 
 (b) Nothing in this section shall prevent any California law enforcement agency from 101 
doing any of the following: 102 
 (1) Responding to a request from federal immigration authorities for information about a 103 
specific person’s criminal history, including previous criminal arrests, convictions, and similar 104 
criminal history information accessed through the California Law Enforcement 105 
Telecommunications System (CLETS), where otherwise permitted by state law. 106 
 (2) Participating in a joint law enforcement task force, so long as the purpose of the joint 107 
law enforcement task force is not immigration enforcement, as defined in subdivision (f) of 108 
Section 7284.4. 109 
 (c) If a California law enforcement agency chooses to participate in a joint law 110 
enforcement task force, it shall submit a report every six months to the Department of Justice, as 111 
specified by the Attorney General. The reporting agency or the Attorney General may determine 112 
a report, in whole or in part, is not a public record for purposes of the California Public Records 113 
Act pursuant to subdivision (f) of Section 6254 to prevent the disclosure of sensitive information, 114 
including, but not limited to, an ongoing operation or a confidential informant. 115 
 (d) The Attorney General, within 14 months after the effective date of the act that added 116 
this section, and twice a year thereafter, shall report on the types and frequency of joint law 117 
enforcement task forces. The report shall include, for the reporting period, assessments on 118 
compliance with paragraph (2) of subdivision (b), a list of all California law enforcement 119 
agencies that participate in joint law enforcement task forces, a list of joint law enforcement task 120 
forces operating in the state and their purposes, the number of arrests made associated with joint 121 
law enforcement task forces for the violation of federal or state crimes, and the number of arrests 122 
made associated with joint law enforcement task forces for the purpose of immigration 123 
enforcement by all task force participants, including federal law enforcement agencies. The 124 
Attorney General shall post the reports required by this subdivision on the Attorney General’s 125 
Internet Web site. 126 
 (e) Notwithstanding any other law, in no event shall a California law enforcement agency 127 
transfer an individual to federal immigration authorities for purposes of immigration 128 
enforcement or detain an individual at the request of federal immigration authorities for purposes 129 
of immigration enforcement absent a judicial warrant. This subdivision does not limit the scope 130 
of subdivision (a). 131 
 (f) This section does not prohibit or restrict any government entity or official from 132 
sending to, or receiving from, federal immigration authorities, information regarding the 133 
citizenship or immigration status, lawful or unlawful, of an individual pursuant to Sections 1373 134 
and 1644 of Title 8 of the United States Code. 135 
 136 
§ 7284.8 137 
 The Attorney General, within three months after the effective date of the act that added 138 
this section, in consultation with the appropriate stakeholders, shall publish model policies 139 
limiting assistance with immigration enforcement to the fullest extent possible consistent with 140 
federal and state law at public schools, health facilities operated by the state or a political 141 
subdivision of the state, courthouses, Division of Labor Standards Enforcement facilities, and 142 
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shelters, and ensuring that they remain safe and accessible to all California residents, regardless 143 
of immigration status. All public schools, health facilities operated by the state or a political 144 
subdivision of the state, and courthouses shall implement the model policy, or an equivalent 145 
policy. All other organizations and entities that provide services related to physical or mental 146 
health and wellness, education, or access to justice, including the University of California, are 147 
encouraged to adopt the model policy. 148 
 149 
§ 7284.10 150 
 The provisions of this act are severable. If any provision of this act or its application is 151 
held invalid, that invalidity shall not affect other provisions or applications that can be given 152 
effect without the invalid provision or application. 153 
 154 
§ 7284.11 155 
 If the Commission on State Mandates determines that this act contains costs mandated by 156 
the state, reimbursement to local agencies and school districts for those costs shall be made 157 
pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government 158 
Code. 159 
 160 
§ 7284.12 161 
 This act is an urgency statute necessary for the immediate preservation of the public 162 
peace, health, or safety within the meaning of Article IV of the California Constitution and shall 163 
go into immediate effect. The facts constituting the necessity are: 164 
Because changes in federal immigration enforcement policies require a statewide standard that 165 
clarifies the appropriate level of cooperation between federal immigration enforcement agents 166 
and state and local governments as soon as possible, it is necessary for this measure to take effect 167 
immediately. 168 
§11369 169 
 When there is reason to believe that any person arrested for a violation of Section 11350, 170 
11351, 11351.5, 11352, 11353, 11355, 11357, 11359, 11360, 11361, 11363, 11366, 11368 or 171 
11550, may not be a citizen of the United States, the arresting agency shall notify the appropriate 172 
agency of the United States having charge of deportation matters. 173 
 174 
§ 3058.10 175 
 (a) The Board of Parole Hearings, with respect to inmates sentenced pursuant to 176 
subdivision (b) of Section 1168, or the Department of Corrections and Rehabilitation, with 177 
respect to inmates sentenced pursuant to Section 1170, shall notify the Federal Bureau of 178 
Investigation of the scheduled release on parole or postrelease community supervision, or 179 
rerelease following a period of confinement pursuant to a parole revocation without a new 180 
commitment, of all persons confined to state prison serving a term for the conviction of a violent 181 
felony listed in subdivision (c) of Section 667.5. 182 
 (b) The notification shall be made at least 60 days prior to the scheduled release date or 183 
as soon as practicable if notification cannot be provided at least 60 days prior to release. The 184 
only nonpublicly available personal information that the notification may include is the name of 185 
the person who is scheduled to be released and the scheduled date of release. 186 
 187 
§ 3058.11 188 
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 (a) Whenever any person confined to county jail is serving a term for the conviction of a 189 
misdemeanor offense and has a prior conviction for a violent felony listed in subdivision (c) of 190 
Section 667.5 or has a prior felony conviction in another jurisdiction for an offense that has all 191 
the elements of a violent felony described in subdivision (c) of Section 667.5, the sheriff may 192 
notify the Federal Bureau of Investigation of the scheduled release of that person, provided that 193 
no local law or policy prohibits the sharing of that information with either the Federal Bureau of 194 
Investigation or federal immigration authorities. 195 
 (b) The notification may be made up to 60 days prior to the scheduled release date. The 196 
only nonpublicly available personal information that the notification may include is the name of 197 
the person who is scheduled to be released and the scheduled date of release. 198 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS 
 
The Problem:  Existing law provides that when there is reason to believe that a person arrested 
for a violation of specified controlled substance provisions may not be a citizen of the United 
States, the arresting agency shall notify the appropriate agency of the United States having 
charge of deportation matters. 
 
Existing law also provides that whenever an individual who is a victim of or witness to a hate 
crime, or who otherwise can give evidence in a hate crime investigation, is not charged with or 
convicted of committing any crime under state law, a peace officer may not detain the individual 
exclusively for any actual or suspected immigration violation or report or turn the individual over 
to federal immigration authorities. 
 
In the current political climate, the threat of deportation for California’s undocumented 
community has already resulted in substantial harm. The immigration raids seen throughout the 
state and nation have diminished the physical and mental well-being of too many in the 
undocumented community. One cause of these dehumanizing and dangerous deportations is the 
cooperation between California law enforcement and federal immigrations agents. Existing law 
mandates a form of communication between the two government bodies that increases the threat 
of deportation. This communication often results in the dissemination of identifying information 
to the federal government for members of the undocumented community. After such information 
is obtained, federal immigration agents have used it to deport and detain numerous 
undocumented immigrants. Given recent trends—as well as the pervasive threat of an increase in 
deportations—California must act in order to protect its vulnerable undocumented community.    
 
The Solution: This resolution would reform existing law that requires California law 
enforcement to share certain identifying information with federal immigration agents.  
 
Generally, SB 54 would require California schools, hospitals and courthouses to adopt policies 
that limit immigration enforcement on their premises to the fullest extent possible consistent with 
federal and state law. 
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IMPACT STATEMENT 
The resolution does not affect any other law, statue or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
This resolution is based off of SB 54, introduced in December 2016.  
  
AUTHOR AND/OR PERMANENT CONTACT: Felicia Medina, 111 Sutter Street, San 
Francisco, CA 94104, voice: 415-795-2016, email: fmedina@sanfordheisler.com. 
 
RESPONSIBLE FLOOR DELEGATE: Felicia Medina 
 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

SAN DIEGO COUNTY BAR ASSOCIATION 
 
The SDCBA Delegation urges Disapproval of Resolution 15-02-2017. While the Delegation 
members may support aspects of the Proponent’s goal concerning state, county and municipal 
law enforcement officer cooperation with federal immigration authorities and potential adverse 
consequences to immigrant trust in California law enforcement officials, on balance this 
resolution goes too far. Indeed, by eliminating all cooperation between California law 
enforcement officials and federal immigration officers, this resolution would have the unintended 
consequence of encouraging federal immigration officers to conduct public raids likely to sweep 
up otherwise law-abiding immigrants who happen to have illegal status in this country. 
 
Some members of the SDCBA Delegation would support a resolution restricting cooperation to 
those illegal immigrants convicted of felony offenses and perhaps certain categories of felony 
offenses. It makes sense to aid federal immigration officials in collecting those individuals 
directly from prisons or jails for purposes of deportation proceedings. It protects society as a 
whole from dangerous people. It also protects otherwise law-abiding undocumented immigrants 
from being swept up in raids by federal agents because there will be less of a need to conduct 
public enforcement efforts. 
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RESOLUTION 15-03-2017 
 
DIGEST 
Grand Jury: Public Sessions Involving Inquiries of Excessive Force Cases 
Amends Penal Code section 917 to require grand jury investigations or inquiries into the fatal 
use of force by peace officers be heard in public session. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 917 to require grand jury investigations or inquiries 
into the fatal use of force by peace officers be heard in public session. This resolution should be 
disapproved because the secrecy of grand juries is an integral part of the prosecutorial system 
and there is no justification for making alleged police misconduct an exception. 
 
“The secrecy of all grand jury proceedings is ‘deeply rooted in our traditions.’” (McClatchy 
Newspapers v. Superior Court (1988) 44 Cal.3d 1162, 1173.) Since the beginning of the grand 
jury system, “for the most part, grand jury proceedings have been closed to the public and 
records of such proceedings have been kept from the public eye.” (Daily Journal Corp. v. 
Superior Court (1999) 20 Cal.4th 1117, 1126, quoting McClatchy, ibid.) The common law 
requirement of secrecy was codified in California in 1851 and maintained when the Penal Code 
was enacted in 1972. (Stats. 1871-1872, §§ 926-927, p. 540.) 
 
There are several purposes for grand jury secrecy. One of the most important is that secrecy 
encourages prospective witnesses to come forward and testify fully and frankly, knowing those 
against whom they testify (or others who dislike their testimony) will not be made aware of their 
participation.  “[T]he encouragement of candid testimony and the protection of witnesses and 
their reputations are best achieved when secrecy is maintained.” (McClatchy, supra, 44 Cal.3d at 
p. 1175.) This includes both law enforcement and civilian witnesses. Secrecy also permits the 
jurors to discuss all aspects of the investigation without concern about any divisive controversy 
in the community. 
 
The current statutory scheme provides for public access under narrow circumstances. Under 
Penal Code section 939.1, the jury foreperson and prosecuting authority may jointly make a 
written request for public sessions. If the superior court “finds that the subject matter of the 
investigation affects the general public welfare, involving the alleged corruption, misfeasance, or 
malfeasance in office or dereliction of duty of public officials,” the court may order the grand 
jury to conduct its investigation (but not its deliberations) in public session. Furthermore, if an 
indictment is handed down, the transcript of the proceedings becomes public record. (Pen. Code, 
§ 938.1.) Portions of the evidentiary material or other information relied on by the grand jury 
may also be made available to the public. (Pen. Code, § 929.) 
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This resolution would make fatalities caused by alleged police use of force the exception to 
grand jury secrecy. The desire for transparency and mistrust of the ability of the judicial system 
to independently review law enforcement conduct are not enough to justify treating these cases 
differently than, for example, an investigation into whether a public official took a bribe, or 
colluded with a foreign nation to affect a local election. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 917 to read as follows:  
 
§ 917 1 
 (a) The grand jury may inquire into all public offenses committed or triable within the 2 
county and present them to the court by indictment. 3 
 (b) Except as provided in Section 918, the grand jury shall not  Notwithstanding Sections 4 
939 or 939.1, or any other provision of law restricting access to the proceedings of a grand jury, 5 
whenever a grand jury is investigating or inquireing into an offense that involves a shooting or 6 
use of excessive force by a peace officer described in Section 830.1, subdivision (a) of Section 7 
830.2, or Section 830.39, that led to the death of a person being detained or arrested by the peace 8 
officer pursuant to Section 836, the grand jury shall hear the testimony of all witnesses in a 9 
public session. 10 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Grand jury investigations are conducted in secret, and, if a grand jury fails to 
indict, the testimony can be made public in very limited circumstances.  (Penal Code, § 924.6.)  
 
In 2015, Senate Bill 277 added section 917, subdivision (b), to the Penal Code, as a response to a 
Missouri prosecutor’s failure to obtain an indictment following an officer-involved shooting.  
The statute attempted to compel district attorneys to be more publicly accountable in prosecuting 
cases involving police officer shootings by precluding reliance on grand jury secrecy.  The El 
Dorado County District Attorney, ignored the statute and convened a grand jury to investigate a 
police officer shooting case.  In People v. Superior Court (South lake Tahoe Police Officer’s 
Assn) (2017) 7 Cal.App.5th 402 (El Dorado), the appellate court held that section 917, 
subdivision (b), was unconstitutional because the Legislature could not limit by statute the grand 
jury’s power to investigate and indict.  
 
The Solution:  In El Dorado, the appellate court observed that a grand jury’s rules of secrecy 
were purely statutory and could be modified to address the problem SB 277 sought to correct.  
Specifically, the court observed that the Legislature had created Section 939.1 of the Penal Code, 
which allows the grand jure foreperson and the prosecutor to request that the court allow a public 
session.  This proposal would compel grand jury testimony, but not deliberations, to be public.  
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This change would serve the public interest in whether prosecutors are fully and fairly pursuing 
the unlawful use of deadly force by police officers, and increase confidence in the criminal 
justice system. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHORS AND/OR PERMANENT CONTACTS:  Sean McCoy, SCBA, 425 University 
Ave, Suite 120, Sacramento, CA 95825, (916) 324-9951; fax (916) 324-2960, 
smccesq@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE:  Sean McCoy 
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RESOLUTION 15-04-2017 
 
DIGEST 
Tear Gas: Regulation of Use 
Deletes Penal Code section 12403 and adds section 22850 to create a protocol for the use of tear 
gas by law enforcement agencies.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:  
Similar to Resolution 04-08-2015, which was withdrawn, and Resolution 01-12-2016, which was 
disapproved. 
 
Reasons:  
This resolution deletes Penal Code section 12403 and adds section 22850 to create a protocol for 
the use of tear gas by law enforcement agencies.  This resolution should be disapproved because 
it is inconsistent with California’s existing policies and procedures for the training and use of 
tear gas, creates an inconsistency in the law, and the proposed procedure is vague and 
unworkable. 
 
This resolution cites two incidents from 2011 (in California) and 2015 (in Missouri) and is based 
on the mistaken premise that California does not currently have any policies or procedures 
regarding the training and use of chemical agents by law enforcement officers.  However, as of 
March 2015, California’s Department of Justice (“DOJ”) issued the Law Enforcement Policy & 
Procedures Manual, which includes approximately ten pages on the use, training, supervision, 
responsibilities, and prohibitions using “control devices and techniques,” including tear gas, 
pepper spray, and other chemical agents.  These policies set out definitions for chemical agents, 
who can authorize their use, when and where they can be authorized, how they can be used, and 
what safety measures must be in place when they are used. 
 
This resolution ignores the DOJ’s policies and procedures and sets out its own vague, 
unworkable procedures, e.g. confining the area where gas will disperse, requiring officers to 
divine the “intent” of individuals, and prohibiting the use of gas in residential neighborhoods 
regardless of the situation.  Further this resolution defines what conduct is “objectively 
reasonable,” and thereby usurps the role of the finder of fact in determining the reasonableness of 
an officer’s conduct, without giving any regard for the facts and circumstances of the incident. 
 
Additionally, by deleting section 12403 (authorizing properly trained officers to possess and use 
tear gas) officers could not comply with the newly proposed section 22850, because the officers 
would be prohibited from using or possessing tear gas. 
 
Although the DOJ’s Law Enforcement Policy & Procedures Manual sets forth guidelines rather 
than statutes, if new statutory law is needed, then, at the very least, it should not create legal 
contradictions, and should not be more ambiguous than existing, vetted, guidelines.   
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to repeal Penal Code section 12403 and add section 22850 to read as follows. 
 
§ 12403 1 
 Nothing in this chapter shall prohibit any person who is a peace officer, as defined in 2 
Chapter 4.5 (commencing with Section 830) of Title 3 of Part 2, from purchasing, possessing, 3 
transporting, or using any tear gas or tear gas weapon if the person has satisfactorily completed a 4 
course of instruction approved by the Commission on Peace Officer Standards and Training in 5 
the use of tear gas. 6 
 7 
§ 22850 8 
 (a) Except as provided below in this section, every person who fires a tear gas weapon, as 9 
defined in § 12402, in a place where other human beings are present shall be punishable by 10 
imprisonment for up to six months or a fine not exceeding one thousand dollars ($1,000), or 11 
both. 12 
 (b) Peace officers may fire a tear gas weapon as described in subsection (a), above, only 13 
under the following circumstances. 14 
 (1) Every law enforcement agency in the state shall designate a senior officer (sergeant or 15 
above) as the agency’s Tear Gas Officer.  The designated Tear Gas Officer shall be required to 16 
have undergone training in the use of tear gas in addition to that currently required under the 17 
course of instruction approved by the Commission on Peace Officer Standards and Training in 18 
the use of tear gas.  The Tear Gas Officer shall have responsibility for the acquisition, storage 19 
and dissemination of tear gas within the agency.  The tear Gas Officer shall file a pubic annual 20 
report with the agency accounting for the tear gas held in storage by the agency, stating if any 21 
tear gas was used during the preceding year and describing the circumstances of such use. 22 
 (2) No tear gas weapon shall be fired by any peace officer within the agency without an 23 
express order from the Tear Gas Officer.  In an emergency, the Tear Gas Officer may delegate to 24 
other senior officers the authority to authorize the firing of a tear gas projectile; however, such 25 
other officers shall, if possible, make all reasonable efforts to consult with the Tear Gas Officer 26 
before taking such action 27 
 (c) In the event the firing of a tear gas weapon is authorized as above, the following 28 
objectively reasonable precautions shall be taken, if under the circumstances doing so is 29 
practicable: 30 
 (1) Any person firing a tear gas weapon shall confine the area where tear gas projectiles 31 
are fired to as small an area as necessary to accomplish the purpose of using tear gas; 32 
 (2) Any person firing a tear gas weapon shall avoid directing tear gas projectiles in the 33 
direction of persons who are innocent of any criminal conduct or intent and who are not posing 34 
any threat of injury to persons or property; 35 
 (3) Any person firing a tear gas weapon shall avoid firing tear gas projectiles in 36 
residential neighborhoods;  37 
 (4) Any person firing a tear gas weapon shall avoid firing tear gas projectiles where 38 
children may be congregated; and 39 
 (5) Any person firing a tear gas weapon shall assure that medical personnel are available 40 
whenever tear gas weapons are fired in order to provide assistance to person injured by tear case, 41 
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as necessary. 42 
 (d) Following the firing of any tear gas weapons by officers of the agency in which the 43 
Tear Gas Officer is employed, the Tear Gas Officer shall file a pubic report with the agency 44 
describing a) the reasons for the use of tear gas, b) how many weapons were fired by officers of 45 
the agency, and c) whether the tear gas weapons were fired in accordance with subdivision (c), 46 
above, and if not why not. 47 
 (e) Tear gas weapons may be fired by law enforcement personnel for training purposes in 48 
a manner that does not expose non-law enforcement individuals to tear gas. 49 
 (f) Any person exposed to tear gas by a peace officer in violation of this section shall 50 
have a civil action for damages for his or her injuries. 51 
 (g) In order to implement this section, the Commission on Police Officers Standards and 52 
Training shall add to the POST course entitled "Chemical Agents for Peace Officers" at least 53 
four hours of instruction in compliance with this section regarding the use of tear gas in public 54 
areas.  Tear Gas Officers shall be required to complete the entire "Chemical Agents for Peace 55 
Officers" course before undertaking their duties. 56 
       (h) The requirements of subsection (b), above, shall not apply to a law 57 
enforcement agency that does not have a present intention of authorizing any of its personnel to 58 
fire tear gas weapons. If the agency’s intention regarding the use of tear gas weapons changes so 59 
as to authorize such use, it shall comply with subsection (b), above.” 60 
  

(Proposed new language underlined; deleted language stricken) 
 

PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem: Recent events in Ferguson, Missouri, Oakland, California and elsewhere have 
demonstrated that the use of tear gas to control crowds is both dangerous to people, especially 
peaceful persons in such a crowd, and can be counterproductive by making the crowd hostile to 
the law enforcement agency or agencies that supposedly are ensuring public safety.  In short, tear 
gas is a blunt instrument of crowd control that should be used, if at all, as a last resort.  It should 
not be considered a substitute for more appropriate means of crowd control that are less likely to 
create hostility toward law enforcement and cause arm to innocent bystanders. 
The European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or 
Punishment (CPT) has expressed its concerns over the use of such gases in law enforcement. The 
CPT considers that: 
 
“… [P]epper spray [tear gas] is a potentially dangerous substance and should not be used in 
confined spaces. Even when used in open spaces the CPT has serious reservations; if 
exceptionally it needs to be used, there should be clearly defined safeguards in place. For 
example, persons exposed to pepper spray should be granted immediate access to a medical 
doctor and be offered an antidote. Pepper spray should never be deployed against a prisoner 
who has already been brought under control.” (CPT/Inf (2009) 25, paragraph 79). 
http://worldwithouttorture.org/2012/05/31/tear-gas-is-it-a-violation-of-human-rights/ 
 
The Solution:  There is no existing law in California on the subject of use of tear gas by law 

http://cpt.coe.int/en/about.htm�
http://cpt.coe.int/en/about.htm�
http://www.cpt.coe.int/documents/bih/2009-25-inf-eng.pdf�
http://worldwithouttorture.org/2012/05/31/tear-gas-is-it-a-violation-of-human-rights/�
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enforcement.  This resolution would provide reasonable safeguards against the indiscriminate use 
of tear gas by law enforcement personnel in California.  It would also expand the Police Officers 
Standard Training which currently is very superficial.  This version gives law enforcement 
officers using tear gas somewhat more leeway in terms of liability for improper use of tear gas 
than the earlier version. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: John T. Hansen, 582 Market Street, 17th 
Floor, San Francisco, California 94105. Telephone: 415-444-6684 (o); 510-910-1392 (m); 
jhansenlaw101@gmail.com 
  
RESPONSIBLE FLOOR DELEGATE: John T. Hansen 
 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

SAN DIEGO COUNTY BAR ASSOCIATION 
 
The SDCBA Delegation urges Disapproval of Resolution 15-04-2017. The Delegation's concern 
regards the practicality of the language used and whether it is too overbroad so as to preclude 
peace officer use of pepper spray which falls within the category of tear gasses. Further, it is too 
restrictive. The SDCBA Delegation may be persuaded to support this resolution if it just 
provided that only peace officers trained in the deployment of tear gas canisters be authorized to 
deploy, except in emergencies. 
 
 

mailto:jhansenlaw101@gmail.com�
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RESOLUTION 15-05-2017 
 
DIGEST 
Chokeholds: Ban on Police Use 
Adds Penal Code section 835b to prohibit peace officers from applying carotid restraint holds 
and choke holds as control holds. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 08-10-2015, which was withdrawn, and Resolution 01-11-2016, which was 
disapproved. 
 
Reasons: 
This resolution adds Penal Code section 835b to prohibit peace officers from applying carotid 
restraint holds and choke holds as control holds.  This resolution should be disapproved because 
it prohibits officers from properly using less-than-lethal force to subdue violent suspects, and 
could therefore result in officers increasing their use of lethal force to protect the public. 
 
While this resolution seeks to decrease deaths and injuries from improperly used control 
techniques on suspects and arrestees, it will likely have the unintended consequence of 
increasing the use of lethal force by officers in their efforts to protect the public.  If officers 
cannot use less-than-lethal force to physically stop, disarm, and subdue violent suspects and 
arrestees who are physically threatening the public or officers, then officers will be left with the 
choice of letting that suspect/arrestee go or using lethal force to ensure that person is stopped 
before someone else is harmed.  Although improperly applied carotid restraints and choke holds 
have unfortunately resulted in deaths, the problem is the improper application of those restraints, 
not the availability of them as an option. 
 
Further, although the resolution’s section on “legislation” includes case law, one police 
department’s general order, and prior CCBA resolutions that were withdrawn or disapproved, it 
appears that the only actual legislation related to this matter is HR 2052, “Excessive Use of 
Force Prevention Act of 2015,” 114th Congress (2015-2016), which died in the Subcommittee on 
Crime, Terrorism, Homeland Security, and Investigations in May 2015. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Penal Code section 835b to read as follows: 
 
§ 835b  1 
 Peace Officers are prohibited from using the following control holds: 2 
 (a) carotid restraint, 3 
 (b) choke hold – choking by means of pressure to the subject’s trachea or other means 4 
that prevent breathing. 5 
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(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  There are two types of control holds that can be applied to a person’s neck.  One 
is a “choke hold,” which involves applying pressure across the front of a person’s neck in order 
to cut off the person’s air supply and to cause the person to lose consciousness.  The other is a 
“carotid restraint hold.”  With the carotid restraint hold, the goal is to simultaneous squeeze the 
two neck arteries, that are located on either side of the windpipe (trachea).  When both arteries 
are squeezed, the flow of oxygenated blood to the brain is cut off, and the person will lose 
consciousness.  And if a person becomes unconscious for a few seconds, then a peace officer has 
time to put handcuffs on the person to provide more effective control.  Unfortunately, a carotid 
restraint hold can shift into a chokehold, the person’s airway can become crushed, and then the 
person can die. 
 
For example, in 2014, Eric Garner, of Staten Island, New York, died while being taken into 
police custody.  The coroner found that Mr. Garner’s windpipe (trachea) had been crushed.  As a 
result, New York City paid a 5.6 million dollar settlement to Mr. Garner’s family.  Similarly, in 
2012, Los Angeles Police Officers applied a chokehold to Mr. Vachel Howard’s neck, and the 
LA City Council paid a 2.85 million dollar settlement.  See also Ian Millhiser, “How the 
Supreme Court Helped Make It Possible For Police To Kill by Chokehold,” thinkprogress.org 
(Dec. 4, 2014). 
 
In December 2016, the San Francisco Police Commission established General Order 5.01 for 
“Use of Force.”  The introduction explains that the Order is based upon the broad principles in 
Graham v. Connor 490 U.S. 386 (1989), but is “more restrictive than the constitutional standard 
and state law.” 
 
The Order specifies that San Francisco Police Officers are prohibited from applying either 
carotid restraint holds or choke holds as “control holds.”  The Order also prohibits “other means 
that prevent breathing,” such as applying pressure to a person’s chest to restrict lung function. 
 
The Solution:  This resolution copies San Francisco Police Department General Order 5.01, part 
VI for “Force Options,” part (B)(3) for “Prohibited Use of Control Holds” (December 21, 2016) 
and would place it into Penal Code section 835 for “Arrest, by Whom and How Made.” 
 
IMPACT STATEMENT 
The resolution does not affect any other statute or case law other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
San Francisco Police Department General Order 5.01, Use of Force, adopted Dec. 21, 2016, 
available at: http://sanfranciscopolice.org/use-force-documents (“Officers are prohibited from 
using the following control holds: a. carotid restraint, b. choke hold – choking by means of 
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pressure to the subject’s trachea or other means that prevent breathing.”). 
 
Graham v Connor, 490 U.S. 386, 397 (1989) (“The ‘reasonableness’ inquiry in an excessive 
force case is an objective one: the question is whether the officers’ actions are ‘objectively 
reasonable’ in light of the facts and circumstances confronting them, without regard to their 
underlying intent or motivation.”) 
 
City of Los Angeles v. Lyons, 461 U.S. 95 (1983). 
 
See HR 2052, “Excessive Use of Force Prevention Act of 2015,” 114th Congress (2015-2016) to 
amend 18 U.S.C. 242 – Deprivation of rights under color of law. 
 
See CCBA Resolutions 01-11-2016 and 08-10-2015. 
 
AUTHOR AND/OR PERMANENT CONTACT:  James Brosnahan, Morrison Foerster, San 
Francisco, CA, 415-268-7189, jbrosnahan@mofo.com; Catherine Rucker, PO Box 854, Novato, 
CA 94948, Cell: 415-246-6647, catherinerucker@me.com 
 
RESPONSIBLE FLOOR DELEGATE: James Brosnahan and Catherine Rucker 
 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

SAN DIEGO COUNTY BAR ASSOCIATION 
 
The SDCBA Delegation urges Disapproval of Resolution 15-05-2017. Eliminating chokeholds 
as a method of accomplishing detention and arrest of resisting suspects means there is one fewer 
means of less-than-lethal force available to peace officers and this has the potential adverse 
consequence of increasing the risk of use of lethal force. The use of less-than-lethal means of 
accomplishing arrest and detention should be encouraged and fostered through training in the 
proper use of such techniques, not their criminalization. 
 

mailto:jbrosnahan@mofo.com�
mailto:catherinerucker@me.com�
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RESOLUTION 15-06-2017 
 
DIGEST 
Police Use of Force: Nonlethal Body Targets 
Adds Penal Code section 835b to require police officers discharging firearms to direct force 
toward nonlethal bodily targets when circumstances permit. 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Penal Code section 835b to require a police officer, when lawfully 
discharging a firearm, to direct force toward a “nonlethal” bodily target when circumstances 
permit. This resolution should be disapproved, because shooting someone is always a use of 
deadly force and doing so in the manner suggested increases the risk of harm to the public. 
 
Under existing law, “[a]n officer's use of deadly force is reasonable only if ‘the officer has 
probable cause to believe that the suspect poses a significant threat of death or serious physical 
injury to the officer or others.’” (Scott v. Henrich (9th Cir. 1994) 39 F.3d 912, 914, citing 
Tennessee v. Garner (1985) 471 U.S. 1, 3.)  “We define deadly force as force that creates a 
substantial risk of causing death or serious bodily injury.” (Smith v. City of Hemet (9th Cir. 2005) 
394 F.3d 689, 693.) 
 
The resolution’s requirement that police officers direct fire at a “nonlethal” bodily target if it can 
be done without endangering others, is confusing and contradictory.  Any discharge of a loaded 
firearm, even if directed up at the sky or down towards the ground, is an act that creates a 
substantial risk of death or serious bodily injury.  And a bullet that strikes the arm or leg can 
result in death if it severs an artery or ricochets into a vital organ.  By suggesting that there is 
such a thing as a “nonlethal bodily target,” this resolution would have the unintended 
consequence of allowing an officer to defend or mitigate an unjustified shooting as being 
“nonlethal.” 
 
Also, to the extent that it encourages officers to take aim at a moving target’s extremities, this 
resolution would increase the percentage of shots that miss a dangerous suspect entirely.  
Officers are trained to fire at center mass to ensure accuracy and to minimize the risk to the 
public.  Being off-target results in stray bullets, which can penetrate objects and strike innocent 
bystanders over 1,000 feet away, and requires the discharge of additional rounds to remove the 
threat posed by a dangerous suspect. 
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TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Penal Code Section 835b to read as follows: 
 
§ 835b 1 
 Consistent with using reasonable force as set forth in Section 835a, a peace officer, when 2 
lawfully utilizing a firearm, shall be required to direct force toward nonlethal bodily targets on 3 
the person being arrested, if he/she can do so without posing a danger to himself/herself or 4 
others.  This Section is inapplicable if the officer has reasonable cause to believe that the person 5 
to be arrested possesses a firearm or if the officer’s acts otherwise fall within the scope of 6 
Section 196 and/or Section 197. 7 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:   This resolution’s aim is to decrease the number of instances in which police 
officers unnecessarily shoot to kill individuals in the course of their duties. 
 
In 2016, 963 people were shot and killed by police nationwide.1  This translates to about three 
deaths per day.  Of those 963 individuals, 48 were unarmed and 172 were armed with only a 
knife.  631 of those individuals were not fleeing the scene.  California was the only state which 
yielded a triple-digit fatality figure: 138, or about 14% of the total (even though California has 
only 12% of the population). 
 
On December 2, 2015, 26-year-old Mario Woods was shot and killed by police in San 
Francisco’s Bayview neighborhood.  Woods, armed with a knife, was surrounded by 
approximately eight police officers who simultaneously opened fire “firing squad style” on 
Woods, who was no closer than 15 feet to any of the officers.2   
 
The Solution:  Currently, it is widespread policing practice for officers to receive use of force 
guidance from some form of a use-of-force continuum.  For example, the San Francisco Police 
Department has published a General Order governing the use of force, which includes a chart 
matching a subject’s actions to appropriate corresponding force options available to a police 

                                                       
1 https://www.washingtonpost.com/graphics/national/police-shootings-2016/ (as of Jan. 30, 
2017). 

2 Ho et al., Killing by S.F. police sets off public debate (Dec. 4, 2015) 
<http://www.sfgate.com/crime/article/Man-shot-dead-by-S-F-cops-IDd-as-26-year-old-
6673167.php#photo-9054615> (as of Jan. 30, 2017). 

http://www.sfgate.com/crime/article/Man-shot-dead-by-S-F-cops-IDd-as-26-year-old-6673167.php#photo-9054615�
http://www.sfgate.com/crime/article/Man-shot-dead-by-S-F-cops-IDd-as-26-year-old-6673167.php#photo-9054615�
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officer.3  The problem with this kind of continuum is that it lacks gradations within its highest 
use-of-force category.  Here, one of the listed force option possibilities to address an individual’s 
life-threatening actions is “[u]tilizing firearms or any other available weapon or action in defense 
of self and others to stop the threat.”4 
 
However, the SFPD offers no distinctions within this “deadly force” subdivision delineating on 
the one hand, when it is appropriate for an officer to shoot merely to incapacitate a suspect in 
order to arrest him, and on the other, when shooting to kill is legally permissible.  In the 
aforementioned Woods scenario, if the proposed Penal Code Section 835b had been in effect at 
the time, the officers logically would have concluded that because Woods only possessed a knife, 
and had never suggested he would throw it and certainly could not reach the officers, the greatest 
amount of force necessary would have been to fire toward the suspect’s arms or legs in an 
attempt to temporarily cripple, but not kill, the young man. 
 
The proposed legislation would require an officer, when using a firearm and when he could 
safely do so, to utilize his weapon in a non-deadly manner.  This Penal Code addendum would 
insert a midpoint alternative into the binary “shoot to kill or don’t shoot at all” policing 
methodology.  It would also provide clarity to the term “reasonable force” under Section 835a.  
This statutory mechanism’s implementation will undoubtedly produce a decline in unnecessary 
deaths resulting from police firearm use. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
1. Graham v. Connor (1989) 490 U.S. 386, 397 (“[T]he ‘reasonableness’ inquiry in an excessive 
force case is an objective one: the question is whether the officers’ actions are ‘objectively 
reasonable’ in light of the facts and circumstances confronting them, without regard to their 
underlying intent or motivation.”). 
2. Hayes v. County of San Diego (2013) 57 Cal.4th 622, 639 (“Our response to the Ninth Circuit’s 
question on an issue of state law, as restated by this court, is this: Law enforcement personnel’s 
tactical conduct and decisions preceding the use of deadly force are relevant considerations 
under California law in determining whether the use of deadly force gives rise to negligence 
liability.”). 
 
AUTHOR AND/OR PERMANENT CONTACT: John S. Worden, Schiff Hardin LLP, One 
Market, Spear Street Tower, Suite 3100, San Francisco, CA 94105, 415.901.8764 (phone), 
415.901.8701 (fax), jworden@schiffhardin.com 
 
                                                       
3 San Francisco Police Department General Order 5.01.VI.G.4. (Dec. 21, 2016) 
<http://sanfranciscopolice.org/sites/default/files/Documents/PoliceDocuments/DepartmentGener
alOrders/DGO%205.01%20Use%20of%20Force%20%28Rev.%2012-21-16%29.pdf > (as of 
Jan. 30, 2017). 

4 Ibid. 
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RESPONSIBLE FLOOR DELEGATE: John S. Worden 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

SAN DIEGO COUNTY BAR ASSOCIATION 
 
The SDCBA Delegation urges Disapproval of Resolution 15-06-2017. Unlike TV shows such as 
Person of Interest where extremities are shot to debilitate dangerous individuals, reality does not 
make such an idealization possible or even practical. Anyone remotely familiar with the use of 
firearms, especially pistols, knows how difficult it can be to hit such a small target area under 
even the ideal situation of a controlled indoor range with a stationary target and no emergency. 
Add simple factors such as wind, movement, darkness and adrenaline, a peace officer aiming for 
an extremity will more likely than not miss the dangerous suspect. That, in turn, increases the 
chances of innocent bystanders being struck. 
 
The Proponent’s goal of reducing deadly shooting incidents would be better served by focusing 
resources on including and requiring peace officers to attend de-escalation training as part of 
Peace Officer Standards and Training (POST) requirements. Training officers in means and 
methods to de-escalate situations is more likely to lower police shooting rates and use of force 
overall than such wishful notions that make for great TV but have no practicality in reality. 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution seeks to require that police officers, under certain circumstances, fire their 
weapons towards “nonlethal bodily targets.”  This resolution lacks an understanding of the 
difficulty of hitting a small target, not to mention the exceptions to the rule are either unrealistic 
or are so broad as to effectively defeat the purpose of the resolution in the first place.   
 
The proponent, in effect, wants police officers to aim for arms or legs when arresting an 
individual, unless certain exceptions apply.  Thus, the resolution would allow use of deadly force 
if the suspect had a gun, but not, for example, a machete, or explosive device.  Making an 
exception for firearms but not other equally dangerous weapons is nonsensical.  Moreover, the 
resolution would allow for the use of deadly force if Penal Code sections 196 or 197 applied.  
Under Section 196, though, officers can use deadly force when “necessarily committed in 
overcoming actual resistance to the execution of some legal process, or in the discharge of any 
other legal duty[]” (Pen. Code § 196, subd. (2)), or “when necessarily committed in arresting 
persons charged with felony, and who are fleeing from justice or resisting such arrest.”  Pen. 
Code § 196, subd. (3).  Many situations could be framed to fit into these exceptions thereby 
defeating the purpose of the resolution from the outset. 
 
Indeed, in the example of the knife-wielding individual used by the proponent as an example of 
why this resolution is needed, the SF Gate article referenced states that the police had already 
sought to restrain the individual using bean bags and pepper spray – without success – and that 
the suspect refused instructions to drop the knife.  Given this, it is arguable that Penal Code 
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section 196 would apply, and even if this resolution was in force, it would not have barred the 
use of force in this particular situation. 
 
Furthermore, telling officers, who are not sharpshooters or expert marksmen, that they need to 
aim for an arm or a leg when it may be nighttime, or the suspect is not standing still, or may be 
high on PCP, any one of a number of other variables, is not reasonable.  Officers are trained to 
aim at center mass because if they need to fire their weapon, they want to make sure they hit the 
target.  Aiming to hit an arm or a leg only ensures a higher likelihood of ricochets, or misses that 
may hit innocent bystanders.   
 
The way to address problems of an over-use of deadly force is not telling officers how they 
should direct their fire, but giving them better options and training in other types of force that 
could be used (e.g., bean bag guns, Tasers, pepper spray) in different situations, or should be 
attempted first before having to use a firearm.   
 
For such reasons, Santa Clara County recommends disapproval. 
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RESOLUTION 15-07-2017 
 
DIGEST 
Peace Officers:  Appointment of Special Prosecutor in Deadly Force Cases 
Adds Penal Code section 11056 to require the Attorney General to appoint a special prosecutor 
when a peace officer uses force that results in death. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution adds Penal Code section 11056 to require the Attorney General to appoint a 
special prosecutor when a peace officer uses force that results in death.  This resolution should 
be disapproved because local prosecutorial agencies already investigate cases where police 
officers use deadly force and there is no evidence that those investigations are inadequate.   
 
Current law provides that law enforcement agencies must establish procedures to investigate 
complaints against peace officers brought by members of the public.  (Pen. Code, § 832.5, subd. 
(a)(1).)  In addition, Penal Code section 149 imposes criminal penalties against peace officers for 
using force without lawful necessity.   
 
Many law enforcement agencies have policies requiring the agency to report an officer’s use of 
deadly force to the local prosecutorial agency.  (See, e.g., Los Angeles Police Department 
Manual, Vol. 3, § 794.35; San Francisco Police Department, sanfranciscopolice.org/officer-
involved-shooting-faq; Fresno Police Department, www.fresno.gov/police/records-reports.)  
There is no evidence that either the law enforcement agencies are not complying with their 
reporting requirements or the local prosecutorial agencies are not properly analyzing whether or 
not to file charges against the peace officers.   
 
There is also no evidence that the local prosecutorial agency is not equipped to handle such 
cases.  Indeed, the Attorney General’s Office currently has the power to take over such 
investigations if it wishes to do so and current law also does not prevent cooperation and 
consultation between the Attorney General’s Office and local district attorney’s offices.  
However, if it were a requirement that the Attorney General’s Office handle all of these 
investigations, it would unfairly burden and tax the limited resources that the office already have.  
In addition, in many district attorney’s office, there are specialized units that handle these 
investigations and trials.  In contrast, the Attorney General’s Office is not equipped to handle 
these cases because it does not have specialized criminal trial units and handles mostly appeals.   
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Penal Code section 11056 to read as follows: 
 
§ 11056  1 
 (a) If a peace officer, in the performance of his or her duties, uses deadly physical force 2 
upon another person and that person dies as a result of the use of that deadly physical force, the 3 
Attorney General shall appoint a special prosecutor to direct the investigation concerning the use 4 
of deadly physical force by the peace officer. 5 
 (b) Pursuant to this investigation, the special prosecutor has the sole authority to 6 
determine whether criminal charges should be filed. 7 
 (c) If the special prosecutor files charges, the special prosecutor shall file those charges in 8 
the superior court of the county in which the death occurred. 9 
 (d) The special prosecutor is responsible for prosecuting any criminal charges that are 10 
filed. Any support the special prosecutor needs to pursue prosecutor needs to pursue prosecution 11 
of the criminal charges filed under this section shall be provided by the Office of the Attorney 12 
General. 13 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENTS: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  With the spate of deaths of civilians attributed to police officers that have been so 
widely broadcast on national and international media, there has been at least two major issues 
that concern us all.  There is general agreement among those in a position to know that most 
police officers are conscientious and never fire their weapons in the line of duty throughout an 
entire career.  It is also quite clear that perception often trumps reality.  That leads to a wide-
spread belief that the police are out of control and should be reined in. The public needs to be 
reassured that the police are not engaging in less than a thorough job of investigating and 
determining a fellow officer is guilty of a crime. 
 
Existing law establishes that the Department of Justice is under the direction and control of the  
Attorney General, and requires the Department of Justice to perform duties in the investigation 
of crimes as may be assigned by the Attorney General.  Existing law requires each department or 
agency in this State that employs peace officers to establish a procedure to investigate complaints 
by members of the public against the personnel of these departments of agencies, as specified. 
 
The Solution: This resolution requires the Attorney General to appoint a special prosecutor to 
direct an independent investigation if a peace officer in the performance of his or her duties, uses 
deadly physical force upon another person and that person dies as a result of the use of that 
deadly physical force. The resolution would grant the special prosecutor the sole authority to 
determine whether criminal charges should be filed. The resolution would make the special 
prosecutor responsible for prosecuting any chargers filed. 
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IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Gerald T. Richards, 1099 Baywood Lane, 
Hercules, CA 94547-2739, Phone (925)890-0852, Fax (510)662-4711, 
gerald.richards@gmail.com 
 
RESPONSIBLE FLOOR DELEGAGTE: Gerald T. Richards 

mailto:gerald.richards@gmail.com�
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RESOLUTION 16-01-2017 
 

DIGEST 
Wobblers: Reducing Offense to Misdemeanor Following Successful Probation 
Amends Penal Code section 17 to grant courts the ability to reduce wobblers to misdemeanors if 
the defendant complies with the terms of probation.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.    
 
Reasons: 
This resolution amends Penal Code section 17 to grant courts the ability to reduce wobblers to 
misdemeanors if the defendant complies with the terms of probation. This resolution should be 
approved in principle because it provides that in cases of probation with a suspended sentence, 
the wobbler is deemed a misdemeanor rather than a felony conviction.  
 
Subdivision (b) of Penal Code section 17 is the mechanism by which defendants can get certain 
felonies reduced to a misdemeanor. Subdivision (b)(3) allows the judge to declare the offense a 
misdemeanor when putting the convicted defendant on probation, rather than imposing sentence, 
or upon a subsequent application by the defendant or probation officer. Penal Code section 
1203.4 provides a mechanism, on application to the court following successful completion or 
discharge from probation, for a convicted defendant to withdraw or change a plea, or set aside a 
guilty conviction.  
 
This resolution would provide for this same result in cases where the sentence has been executed, 
but then suspended and probation imposed. This additional circumstance is a reasonable ground 
for relief, and consistent with the intent of the statute. It provides a defendant with a similar 
procedural history, (i.e. a suspended sentence and order for probation as opposed to simple 
probation), the additional incentive to successfully complete probation and earn a misdemeanor, 
and an opportunity to move forward in life as a rehabilitated individual.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 17 to read as follows: 
 
§ 17 1 
 (a)  A felony is a crime that is punishable with death, by imprisonment in the state prison, 2 
or notwithstanding any other provision of law, by imprisonment in a county jail under the 3 
provisions of subdivision (h) of Section 1170. Every other crime or public offense is a 4 
misdemeanor except those offenses that are classified as infractions. 5 
 (b)  When a crime is punishable, in the discretion of the court, either by imprisonment in 6 
the state prison or imprisonment in a county jail under the provisions of subdivision (h) of 7 



 

16-01-2017 Page 2 of 3 
 

Section 1170, or by fine or imprisonment in the county jail, it is a misdemeanor for all purposes 8 
under the following circumstances: 9 
 (1)  After a judgment imposing a punishment other than imprisonment in the state prison 10 
or imprisonment in a county jail under the provisions of subdivision (h) of Section 1170. 11 
 (2)  When the court, upon committing the defendant to the Division of Juvenile Justice, 12 
designates the offense to be a misdemeanor. 13 
 (3)  When the court grants probation to a defendant without imposition of sentence or 14 
grants probation after first executing but suspending a sentence and at the time of granting 15 
probation, or on application of the defendant or probation officer thereafter, the court declares 16 
the offense to be a misdemeanor. 17 
 (4)  When the prosecuting attorney files in a court having jurisdiction over misdemeanor 18 
offenses a complaint specifying that the offense is a misdemeanor, unless the defendant at the 19 
time of his or her arraignment or plea objects to the offense being made a misdemeanor, in which 20 
event the complaint shall be amended to charge the felony and the case shall proceed on the 21 
felony complaint. 22 
 (5)  When, at or before the preliminary examination or prior to filing an order pursuant to 23 
Section 872, the magistrate determines that the offense is a misdemeanor, in which event the 24 
case shall proceed as if the defendant had been arraigned on a misdemeanor complaint. 25 
 (c)  When a defendant is committed to the Division of Juvenile Justice for a crime 26 
punishable, in the discretion of the court, either by imprisonment in the state prison or 27 
imprisonment in a county jail under the provisions of subdivision (h) of Section 1170, or by fine 28 
or imprisonment in the county jail not exceeding one year, the offense shall, upon the discharge 29 
of the defendant from the Division of Juvenile Justice, thereafter be deemed a misdemeanor for 30 
all purposes. 31 
 (d)  A violation of any code section listed in Section 19.8 is an infraction subject to the 32 
procedures described in Sections 19.6 and 19.7 when: 33 
 (1)  The prosecutor files a complaint charging the offense as an infraction unless the 34 
defendant, at the time he or she is arraigned, after being informed of his or her rights, elects to 35 
have the case proceed as a misdemeanor, or; 36 
 (2)  The court, with the consent of the defendant, determines that the offense is an 37 
infraction in which event the case shall proceed as if the defendant had been arraigned on an 38 
infraction complaint. 39 
 (e)  Nothing in this section authorizes a judge to relieve a defendant of the duty to register 40 
as a sex offender pursuant to Section 290 if the defendant is charged with an offense for which 41 
registration as a sex offender is required pursuant to Section 290, and for which the trier of fact 42 
has found the defendant guilty. 43 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Under existing criminal law, a court has the discretion to sentence a defendant 
charged with a “wobbler” (an offense that can be charged as either a felony or a misdemeanor) to 
supervised felony probation and then, if the defendant successfully completes probation, to 
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reduce the offense to a misdemeanor.  The possibility of such a reduction (which may thereby 
remove some of the stigma and harm to employment and housing prospects) motivates 
defendants to perform well on probation.  
 
The problem is that under current law, if a judge wishes to motivate a defendant to perform well 
on probation by also suspending a prison sentence over their head as a condition of probation, 
the use of such a suspended sentence bars the defendant from ever requesting a reduction in the 
future, regardless of how well the defendant performs on probation.  For example, a defendant 
who was convicted of a wobbler offense twenty years ago and has no further criminal record is 
currently unable to ask for a reduction if the court ever suspended prison time over the 
defendant’s head, regardless of how well the defendant performed on probation. 
 
The Solution: The proposed resolution would give courts the ability to reduce deserving 
defendant’s wobbler convictions to misdemeanors upon successful completion of probation, 
while still allowing courts to motivate defendant’s by imposing suspended sentences as a 
condition of probation. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Nick Stewart-Oaten, Public Defender, Nick 
Stewart-Oaten, Public Defender, 320 W. Temple Street, Los Angeles, CA 90012, phone (213) 
974-3000, e-mail nstewart-oaten@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE: Nick Stewart-Oaten
 

mailto:nstewart-oaten@pubdef.lacounty.gov�
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RESOLUTION 16-02-2017 
 
DIGEST 
Juveniles: Expands Limits and Use on Juvenile Reentry Funds 
Amends Welfare and Institutions Code section 1981 to make available Juvenile Reentry Fund 
allocations for reentry services that may be used up to two years after the youth is released from 
court supervision. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Welfare and Institutions Code section 1981 to make available Juvenile 
Reentry Fund allocations for reentry services that may be used up to two years after a youth is 
released from court supervision. This resolution should be approved in principle because there is 
an ever-increasing number of juveniles needing to transition back into communities, schools, and 
families, whose needs do not disappear when supervision by the juvenile court ends. 
 
One of the goals of the California juvenile justice system is the rehabilitation of juvenile 
offenders. Youths released from custody have high rates of school dropout, substance abuse, 
mental illness, and other problems. Services to assist adolescents re-enroll in school, access 
physical and mental health care, develop job skills, and avoid the lure of gangs are in high 
demand and short supply, yet the need for them is increasing as juvenile incarcerations increase. 
By permitting the use of the Juvenile Reentry Funds for reentry services up to two years after the 
juvenile has been released from the jurisdiction of the juvenile court, this resolution strengthens 
the efficacy of county-run and county-supported services for at-risk youth. It also better 
facilitates innovative programs such as the Juvenile Reentry Court, a project of the San Francisco 
Superior Court, which provides comprehensive reentry case planning and services through the 
joint efforts of the court, the Juvenile Probation Department, the Offices of the District Attorney 
and Public Defender, and the Center on Juvenile and Criminal Justice. (See 
http://sfsuperiorcourt.org/divisions/collaborative/jrc.) 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Welfare and Institutions Code section 1981 to read as follows: 
 
§ 1981 1 
 (a) There is hereby established a Juvenile Reentry Fund. Moneys allocated for local 2 
supervision and reentry services of persons discharged from the custody of the Division of 3 
Juvenile Facilities authorized in Sections 1983 and 1984 shall be deposited into this fund from 4 
the General Fund. Any moneys deposited into this fund shall be administered by the Controller 5 
and the share calculated for each county probation department shall be transferred to its Juvenile 6 
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Reentry Fund authorized in subdivision (b). 7 
 (b) Each county is hereby authorized to establish in each county treasury a Juvenile 8 
Reentry Fund to receive all amounts allocated to that county probation department for purposes 9 
of implementing this chapter. 10 
 (c) Allocations from the Juvenile Reentry Fund shall be expended exclusively to address 11 
local program needs for persons discharged from the custody of the Division of Juvenile 12 
Facilities. County probation departments, in expending the Juvenile Reentry Grant allocation, 13 
shall provide evidence-based supervision and detention practices and rehabilitative services to 14 
persons who are subject to the jurisdiction of the juvenile court or within two years of juvenile 15 
court jurisdiction who were committed to and discharged from the Department of Corrections 16 
and Rehabilitation, Division of Juvenile Facilities. "Evidence-based" refers to supervision and 17 
detention policies, procedures, programs, and practices demonstrated by scientific research to 18 
reduce recidivism among individuals on probation or under postrelease supervision. 19 
 (d) Funds allocated pursuant to subdivision (c) shall supplement existing services and 20 
shall not be used to supplant any existing funding by local agencies for existing services 21 
provided by that entity. 22 
 (e) The funding provided under this chapter is intended to provide payment in full for all 23 
local government costs of the supervision, programming, education, incarceration or any other 24 
cost resulting from persons discharged from custody or held in local facilities pursuant to the 25 
provisions of this act. 26 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Pamela Villanueva, Natasha Khamashta, Michael Fern, Mark Harvis, Nick 
Stewart-Oaten, John Van De Kamp, Joel Douglas, Robin Bernstein-Lev, Vivian McPayah-
Obiamalu, Jeanmarie Klingenbeck   
 
STATEMENT OF REASONS 
 
The Problem:  Youth are unable to access Juvenile Reentry Fund when they are no longer under 
court supervision but who still require reentry services to establish stable housing and 
employment. 
 
The Solution:  This resolution would allow probation departments utilizing and paying for the 
services of Community Based Organizations (CBO’s) for youth under the court’s jurisdiction to 
continue to do so after the youth is discharged from probation but within two years of court’s 
jurisdiction. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
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AUTHOR AND/OR PERMANENT CONTACT: Pamela Villanueva, Los Angeles County 
Public Defender’s Office, 1 Regent Street, Ste 304, Inglewood, CA 90301, (310) 419-6738, 
pvillanueva@pubdef.lacounty.gov.  
 
RESPONSIBLE FLOOR DELEGATE: Pamela Villanueva   
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RESOLUTION 16-03-2017 
 
DIGEST 
Division of Juvenile Facilities: Retaining Jurisdiction Upon Release 
Amends Welfare and Institution Code section 731 to modify the maximum confinement time at 
the juvenile facility to reflect the realignment to local supervision. 
 
RESOLUTION COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Welfare and Institution Code section 731 to modify the maximum 
confinement time at the juvenile facility to reflect the realignment to local supervision.  This 
resolution should be approved in principle to address the inconsistency between the language of 
the statute and the law as it was supposed to be after realignment. 
 
For the past decade, there has been a concerted effort to clean up, modernize and professionalize 
the juvenile justice system in California.  In 2007, Senate Bill 81 was signed into law making 
changes to Government Code sections 15819.40, 15819.401, 15819.41, 15819.411, and 
15820.907, Penal Code sections 1557, 4016.5, 4750, 4758, 6005, 6051, 6126, 7000, 7003.5, 
2063, 3007, and 7050, and Welfare and Institutions Code sections 208.5, 731, 736, 1731.5, 1766, 
1767.3, 1776, 731.1, and 1767.35.   
 
The 2007 changes were important in that they moved thousands of juveniles out of violent and 
under-performing state institutions into local institutions that could better address their needs.  
State institutions were failing to perform in their stated task of helping juveniles as well as 
providing for their welfare and health.  Realignment and the changes from 2007 helped clean up 
a system that brutalized juveniles.  Additionally, part of the legislation allowed the courts that 
handled juvenile matters to oversee and retain jurisdiction over the ward’s supervision during the 
period of time allowed by law (as controlled by Welf. & Inst. Code §1769).  The proposed 
language would add clarifying language to Welfare and Institutions Code section 731 to reflect 
the language and stated purpose of Senate Bill 81.  Additionally, the Board of Parole Hearings no 
longer controls or supervises juveniles; juveniles are supervised by the Board of Juvenile 
Hearings.  As such, the proposed language cleans up section 731. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Welfare and Institutions Code section 731 to read as follows: 
 
§ 731 1 
 (a)  If a minor is adjudged a ward of the court on the ground that he or she is a person 2 
described by Section 602, the court may order any of the types of treatment referred to in 3 
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Sections 727 and 730 and, in addition, may do any of the following: 4 
 (1)  Order the ward to make restitution, to pay a fine up to two hundred fifty dollars 5 
($250) for deposit in the county treasury if the court finds that the minor has the financial ability 6 
to pay the fine, or to participate in uncompensated work programs. 7 
 (2)  Commit the ward to a sheltered-care facility. 8 
 (3)  Order that the ward and his or her family or guardian participate in a program of 9 
professional counseling as arranged and directed by the probation officer as a condition of 10 
continued custody of the ward. 11 
 (4)  Commit the ward to the Department of Corrections and Rehabilitation, Division of 12 
Juvenile Facilities, if the ward has committed an offense described in subdivision (b) of Section 13 
707 or subdivision (c) of Section 290.008 of the Penal Code, and is not otherwise ineligible for 14 
commitment to the division under Section 733. 15 
 (b)  The Division of Juvenile Facilities shall notify the Department of Finance when a 16 
county recalls a ward pursuant to Section 731.1. The division shall provide the department with 17 
the date the ward was recalled and the number of months the ward has served in a state facility. 18 
The division shall provide this information in the format prescribed by the department and within 19 
the timeframes established by the department. 20 
 (c)  A ward committed to the Division of Juvenile Facilities may not be held in physical 21 
confinement for a period of time in excess of the maximum period of  mprisonment that could be 22 
imposed upon an adult convicted of the offense or offenses that brought or continued the minor 23 
under the jurisdiction of the juvenile court. A ward committed to the Division of Juvenile 24 
Facilities also may not be held in physical confinement for a period of time in excess of the 25 
maximum term of physical confinement set by the court based upon the facts and circumstances 26 
of the matter or matters that brought or continued the ward under the jurisdiction of the juvenile 27 
court, which may not exceed the maximum period of adult confinement as determined pursuant 28 
to this section. This section does not limit the power of the Board of Parole Juvenile Hearings to 29 
retain the ward on parole status for the period permitted by Section 1769 . or for the committing 30 
court to retain jurisdiction and establish conditions of the ward’s supervision pursuant to Section 31 
1766 (b) for the period permitted by Section 1769.  32 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Currently 731(c) does not reflect the realignment of youth to the counties for 
supervision and is resulting in fewer judges utilizing their discretion to limit the time youth 
spend at Division of Juvenile Facilities. 
 
The Solution: Amend the resolution to reflect the realignment of youth to the counties for 
supervision.  More courts will utilize their discretion to limit the time youth spend on their initial 
commitment to Division of Juvenile Facilities without limiting the court's jurisdiction to retain 
the youth on probation supervision. 
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IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Pamela Villanueva, Los Angeles County 
Public Defender's Office, 1 Regent Street Ste 304, Inglewood, CA 90301, phone (310) 419-6738, 
e-mail pvillanueva@pubdef.lacounty.gov 
  
RESPONSIBLE FLOOR DELEGATE: Pamela Villanueva
 

mailto:pvillanueva@pubdef.lacounty.gov�
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RESOLUTION 16-04-2017 

DIGEST 
Offender Registry:  Elimination of Narcotic Offender Registration 
Deletes Health and Safety Code Sections 11590, 11592, 11593 and 11595, and amends sections 
11591, 11591.5 and 11594 relating to narcotic offender registration and reporting requirements. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.    
 
Reasons: 
This resolution deletes Health and Safety Code sections 11590, 11592, 11593 and 11595, and 
amends sections 11591, 11591.5 and 11594 relating to narcotic offender registration and 
reporting requirements. This resolution should be approved in principle because the narcotics 
offender registration requirement is archaic, counterproductive, and rarely enforced. 
 
Health and Safety Code sections 11590 et seq. requires a person convicted of certain drug 
offenses to register with their local police department as a “narcotics offender.” Local law 
enforcement is required to notify the superintendent of a school district or community college 
district if one of its employees has been arrested for certain drug offenses.  
 
This resolution would eliminate the narcotics offender registration requirement and require law 
enforcement agencies to destroy registration records it has on narcotic offenders. The report to 
the school superintendents would be required only upon an employee’s conviction, rather than 
arrest, for certain drug offenses.  
 
Unlike sex offender registration, which arguably serves some purpose by tracking the location of 
people convicted of sex offenses, registration of narcotic offenders accomplishes nothing. These 
registrations are simply recorded on the same criminal history printout that already lists the 
person’s underlying drug conviction. There is no “Megan’s Law” website for narcotics 
offenders, no statutory scheme to create one, and no reason to do so. Law enforcement officers 
already have access to a person’s criminal history; they have no need for an additional “narcotics 
offender” entry on the rap sheet. 
 
In addition, California’s drug policies have shifted dramatically. The current narcotics offender 
registration requirement does not comport with the new focus on treatment instead of 
punishment. Eliminating the registration requirement would free up some of these resources, 
refocus priorities and end unnecessary records keeping.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to repeal Health and Safety Code sections 11590, 11592, 11593, 11595 and amend 
sections 11591, 11591.5 and 11594 as follows: 
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§ 11590 1 
 (a)  Except as provided in subdivisions (c) and (d), any person who is convicted in the 2 
State of California of any offense defined in Section 11350, 11351, 11351.5, 11352, 11353, 3 
11353.5, 11353.7, 11354, 11355, 11357, 11358, 11359, 11360, 11361, 11363, 11366, 11366.5, 4 
11366.6, 11368, 11378, 11378.5, 11379, 11379.5, 11379.6, 11380, 11380.5, 11383, or 11550, or 5 
subdivision (a) of Section 11377, or any person who is discharged or paroled from a penal 6 
institution where he or she was confined because of the commission of any such offense, or any 7 
person who is convicted in any other state of any offense which, if committed or attempted in 8 
this state, would have been punishable as one or more of the above-mentioned offenses, shall 9 
within 30 days of his or her coming into any county or city, or city and county in which he or she 10 
resides or is temporarily domiciled for that length of time, register with the chief of police of the 11 
city in which he or she resides or the sheriff of the county if he or she resides in an 12 
unincorporated area. For persons convicted of an offense defined in Section 11377, 11378, 13 
11379, or 11380, this subdivision shall apply only to offenses involving controlled substances 14 
specified in paragraph (12) of subdivision (d) of Section 11054 and paragraph (2) of subdivision 15 
(d) of Section 11055, and to analogs of these substances, as defined in Section 11401. For 16 
persons convicted of an offense defined in Section 11379 or 11379.5, this subdivision shall not 17 
apply if the conviction was for transporting, offering to transport, or attempting to transport a 18 
controlled substance. 19 
 (b)  Any person who is convicted in any federal court of any offense which, if committed 20 
or attempted in this state would have been punishable as one or more of the offenses enumerated 21 
in subdivision (a) shall within 30 days of his or her coming into any county or city, or city and 22 
county in which he or she resides or is temporarily domiciled for that length of time, register 23 
with the chief of police of the city in which he or she resides or the sheriff of the county if he or 24 
she resides in an unincorporated area. 25 
 (c)  This section does not apply to a conviction of a misdemeanor under Section 11357, 26 
11360, or 11377. 27 
 (d)  The registration requirements imposed by this section for the conviction of offenses 28 
defined in Section 11353.7, 11366.5, 11366.6, 11377, 11378, 11378.5, 11379, 11379.5, 11379.6, 29 
11380, 11380.5, or 11383, shall apply to any person who commits any of those offenses on and 30 
after January 1, 1990. 31 
 32 
§ 11591 33 
Every sheriff, chief of police, or the Commissioner of the California Highway Patrol, upon 34 
the arrest conviction for any of the following controlled substance offenses enumerated in 35 
Section 11590, 11350, 11351, 11351.5, 11352, 11353, 11353.5, 11353.7, 11354, 11355, 11357, 36 
11358, 11359, 11360, 11361, 11363, 11366, 11366.5, 11366.6, 11368, 11370.1, 11378, 11378.5, 37 
11379, 11379.5, 11379.6, 11380, 11380.5, 11383, or 11550, or subdivision (a) of Section 38 
11377 or Section 11364, insofar as that section relates to paragraph (12) of subdivision (d) of 39 
Section 11054, of any school employee, shall, provided that he or she knows that the arrestee is 40 
a school employee, do one of the following: 41 
 (a)  If the school employee is a teacher in any of the public schools of this state, the 42 
sheriff, chief of police, or Commissioner of the California Highway Patrol shall 43 
immediately notify by telephone the superintendent of schools of the school district employing 44 
the teacher and shall immediately give written notice of the arrest to the Commission on 45 
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Teacher Credentialing and to the superintendent of schools in the county where the person is 46 
employed. Upon receipt of the notice, the county superintendent of schools and the Commission 47 
on Teacher Credentialing shall immediately notify the governing board of the school district 48 
employing the person. 49 
 (b)  If the school employee is a nonteacher in any of the public schools of this state, the 50 
sheriff, chief of police, or Commissioner of the California Highway Patrol shall immediately 51 
notify by telephone the superintendent of schools of the school district employing the nonteacher 52 
and shall immediately give written notice of the arrest conviction to the governing board of the 53 
school district employing the person. 54 
 (c)  If the school employee is a teacher in any private school of this state, the sheriff, 55 
chief of police, or Commissioner of the California Highway Patrol shall immediately notify by 56 
telephone the private school authority employing the teacher and shall immediately give written 57 
notice of the conviction arrest to the private school authority employing the teacher. 58 
 59 
§ 11591.5 60 
 Every sheriff or chief of police, upon the arrest conviction for any of 61 
the following controlled substance offenses enumerated in Section 11590, 11350, 11351, 62 
11351.5, 11352, 11353, 11353.5, 11353.7, 11354, 11355, 11357, 11358, 11359, 11360, 11361, 63 
11363, 11366, 11366.5, 11366.6, 11368, 11370.1, 11378, 11378.5, 11379, 11379.5, 11379.6, 64 
11380, 11380.5, 11383, or 11550, or subdivision (a) of Section 11377 or Section 11364, insofar 65 
as that section relates to paragraph (9) of subdivision (d) of Section 11054, of any teacher or 66 
instructor employed in any community college district shall immediately notify by telephone the 67 
superintendent of the community college district employing the teacher or instructor and shall 68 
immediately give written notice of the conviction arrest to the Office of the Chancellor of the 69 
California Community Colleges. Upon receipt of such notice, the district superintendent shall 70 
immediately notify the governing board of the community college district employing the person. 71 
 72 
§ 11592 73 
 Any person who, on or after the effective date of this section is discharged or paroled 74 
from a jail, prison, school, road camp, or other institution where he or she was confined because 75 
of the commission or attempt to commit one of the offenses described in Section 11590 shall, 76 
prior to such discharge, parole, or release, be informed of his or her duty to register under that 77 
section by the official in charge of the place of confinement and the official shall require the 78 
person to read and sign such form as may be required by the Department of Justice, stating that 79 
the duty of the person to register under this section has been explained to him or her. The official 80 
in charge of the place of confinement shall obtain the address where the person expects to reside 81 
upon his or her discharge, parole, or release and shall report that address to the Department of 82 
Justice. The official in charge of the place of confinement shall give one copy of the form to the 83 
person, and shall send two copies to the Department of Justice, which, in turn, shall forward one 84 
copy to the appropriate law enforcement agency having local jurisdiction where the person 85 
expects to reside upon his or her discharge, parole, or release. 86 
 87 
§ 11593 88 
 Any person who, on or after the effective date of this section is convicted in the State of 89 
California of the commission or attempt to commit any of the above-mentioned offenses and 90 
who is released on probation or discharged upon payment of a fine shall, prior to such release or 91 
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discharge, be informed of his duty to register under Section 11590 by the court in which he has 92 
been convicted and the court shall require the person to read and sign such form as may be 93 
required by the Department of Justice, stating that the duty of the person to register under this 94 
section has been explained to him. The court shall obtain the address where the person expects to 95 
reside upon his release or discharge and shall report within three days such address to the 96 
Department of Justice. The court shall give one copy of the form to the person, and shall send 97 
two copies to the Department of Justice, which, in turn, shall forward one copy to the appropriate 98 
law enforcement agency having local jurisdiction where the person expects to reside upon his 99 
discharge, parole, or release. 100 
 101 
§ 11594 102 
 The registration required by Section 11590 shall consist of (a) a statement in writing 103 
signed by such person, giving such information as may be required by the Department of Justice, 104 
and (b) the fingerprints and photograph of such person. Within three days thereafter the 105 
registering law enforcement agency shall forward such statement, fingerprints and photograph to 106 
the Department of Justice. If any person required to register hereunder changes his residence 107 
address he shall inform, in writing within 10 days, the law enforcement agency with whom he 108 
last registered of his new address. The law enforcement agency shall, within three days after 109 
receipt of such information, forward it to the Department of Justice. The Department of Justice 110 
shall forward appropriate registration data to the law enforcement agency having local 111 
jurisdiction of the new place of residence. All registration requirements set forth in this article 112 
shall are terminated immediately upon the effective date of the repeal of the registration 113 
requirement. terminate five years after the discharge from prison, release from jail or termination 114 
of probation or parole of the person convicted. Nothing in this section shall be construed to 115 
conflict with the provisions of Section 1203.4 of the Penal Code concerning termination of 116 
probation and release from penalties and disabilities of probation. Any person required to register 117 
under the provisions of this section who shall knowingly violate any of the provisions thereof is 118 
guilty of a misdemeanor. The statements, photographs and fingerprints herein required shall not 119 
be open to inspection by the public or by any person other than a regularly employed peace or 120 
other law enforcement officer.  The statements, photographs and fingerprints herein required 121 
shall be destroyed not later than two years after the effective date of the repeal of the registration 122 
requirement. 123 
 124 
§ 11595 125 
 The provisions of former Article 6 (commencing with Section 11850) of Chapter 7 of 126 
Division 10 of this code, which is repealed by the act that adds this article, including Section 127 
11850 as amended by Chapter 796 of the Statutes of 1972, shall remain in effect as to any person 128 
who comes within such provisions. Notwithstanding Section 9605 of the Government Code, the 129 
changes which are made in former Section 11850 by Chapter 796 of the Statutes of 1972 shall be 130 
effective and operative for the purposes of this section. 131 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Los Angeles County Bar Association 
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STATEMENT OF REASONS 
 
The Problem:  Section 11590 is an antiquated statute which serves no useful purpose.  Under 
current law, people convicted of drug-related offenses are required to register as “narcotics 
offenders” with the police.  Unlike sex-offender registration (which arguably serves some 
purpose by tracking the location of people convicted of sex-offenses) narcotics registration 
accomplishes nothing, since the narcotics registration is simply recorded on the same RAP sheet 
that already reflects the person’s underlying drug conviction and people who register are not 
subsequently tracked.  Worse, the current requirement wastes police resources by requiring 
officers to spend time and money “registering” people with drug problems instead of preventing 
new crime.   In reality, Section 11590 is a relic of a time when the political approach to drug 
addiction was to demonize drug users.  Fortunately, this is no longer the case.  The electorate 
recently approved two ballot measures, Proposition 47 and 64, both of which reflect society’s 
recognition that drug use is the result of an illness, and recidivism is prevented with treatment 
rather than a revolving door of incarceration.  Penal Code section 11590 is simply inconsistent 
with this wave of reform and is long overdue for repeal. 
 
The Solution: Repeal of this section and let police spend their time, effort and taxpayer money 
preventing crime, while letting those convicted of drug offenses spend their time seeking 
treatment. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Robin Bernstein-Lev, Los Angeles County 
Public Defender, 320 W. Temple Street, Suite 590, Los Angeles CA 90012, phone 213-893-
2545, e-mail rbernstein-lev@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE: Robin Bernstein-Lev
 

mailto:rbernstein-lev@pubdef.lacounty.gov�
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RESOLUTION 16-05-2017 
 
DIGEST 
Criminal Law: Eliminate References to Gender 
Amends Penal Code sections 266, 315 and 11160, and deletes section 1108, to remove sexist, 
gender-biased, discriminatory, and outdated language. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code sections 266, 315 and 11160, and deletes section 1108, to 
remove sexist, gender-biased, discriminatory, and outdated language. This resolution should be 
approved in principle because society now recognizes a broad range of sexual crimes against 
persons of all genders and gender identities, and all sexual orientations. 
 
Many of California's Penal Code sections were written at a time when women were presumed to 
be the only victims of sexual crimes. Since then, society has not only recognized that any person 
can be the target of improper sexual aggression, but also that sex can be used as a commodity. 
This resolution seeks to update the language of some of these statutes to reflect this new 
awareness. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code sections 266, 315, and 11160 and repeal section 1108 to read as 
follows: 
 
§ 266  1 
 Every person who inveigles or entices any unmarried female minor, of previous chaste 2 
character, under the age of 18 years, into any house of ill fame, or of assignation, or elsewhere, 3 
for the purpose of prostitution commercial sexual exploitation, or to have illicit carnal connection 4 
with any man; and every person who aids or assists in such inveiglement or enticement; and 5 
every person who, by any false pretenses, false representation, or other fraudulent means, 6 
procures any female person to have illicit carnal connection with any man another person, is 7 
punishable by imprisonment in the state prison, or by imprisonment in a county jail not 8 
exceeding one year, or by a fine not exceeding two thousand dollars ($2,000), or by both such 9 
fine and imprisonment. 10 
 11 
§ 315   12 
 Every person who keeps a house of ill-fame in this state, resorted to for the purposes of 13 
prostitution or lewdness, or who willfully resides in such house, is guilty of a misdemeanor; and 14 
in all prosecutions for keeping or resorting to such a house common repute may be received as 15 
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competent evidence of the character of the house, the purpose for which it is kept or used, and 16 
the character of the persons women inhabiting or resorting to it. 17 
 18 
§ 1108  19 
 Upon a trial for procuring or attempting to procure an abortion, or aiding or assisting 20 
therein, or for inveigling, enticing, or taking away an unmarried female of previous chaste 21 
character, under the age of eighteen years, for the purpose of prostitution, or aiding or assisting 22 
therein, the defendant cannot be convicted upon the testimony of the woman upon or with whom 23 
the offense was committed, unless she is corroborated by other evidence. 24 
 25 
§ 11160 26 
 (a) Any health practitioner employed in a health facility, clinic, physician’s office, local 27 
or state public health department, or a clinic or other type of facility operated by a local or state 28 
public health department who, in his or her professional capacity or within the scope of his or her 29 
employment, provides medical services for a physical condition to a patient whom he or she 30 
knows or reasonably suspects is a person described as follows, shall immediately make a report 31 
in accordance with subdivision (b): 32 
 (1) Any person suffering from any wound or other physical injury inflicted by his or her 33 
own act or inflicted by another where the injury is by means of a firearm. 34 
 (2) Any person suffering from any wound or other physical injury inflicted upon the 35 
person where the injury is the result of assaultive or abusive conduct. 36 
 (b) Any health practitioner employed in a health facility, clinic, physician’s office, local 37 
or state public health department, or a clinic or other type of facility operated by a local or state 38 
public health department shall make a report regarding persons described in subdivision (a) to a 39 
local law enforcement agency as follows: 40 
 (1) A report by telephone shall be made immediately or as soon as practically possible. 41 
 (2) A written report shall be prepared on the standard form developed in compliance with 42 
paragraph (4) of this subdivision, and Section 11160.2, and adopted by the Office of Emergency 43 
Services, or on a form developed and adopted by another state agency that otherwise fulfills the 44 
requirements of the standard form. The completed form shall be sent to a local law enforcement 45 
agency within two working days of receiving the information regarding the person. 46 
 (3) A local law enforcement agency shall be notified and a written report shall be 47 
prepared and sent pursuant to paragraphs (1) and (2) even if the person who suffered the wound, 48 
other injury, or assaultive or abusive conduct has expired, regardless of whether or not the 49 
wound, other injury, or assaultive or abusive conduct was a factor contributing to the death, and 50 
even if the evidence of the conduct of the perpetrator of the wound, other injury, or assaultive or 51 
abusive conduct was discovered during an autopsy. 52 
 (4) The report shall include, but shall not be limited to, the following: 53 
 (A) The name of the injured person, if known. 54 
 (B) The injured person’s whereabouts. 55 
 (C) The character and extent of the person’s injuries. 56 
 (D) The identity of any person the injured person alleges inflicted the wound, other 57 
injury, or assaultive or abusive conduct upon the injured person. 58 
 (c) For the purposes of this section, “injury” shall not include any psychological or 59 
physical condition brought about solely through the voluntary administration of a narcotic or 60 
restricted dangerous drug. 61 
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 (d) For the purposes of this section, “assaultive or abusive conduct” shall include any of 62 
the following offenses: 63 
 (1) Murder, in violation of Section 187. 64 
 (2) Manslaughter, in violation of Section 192 or 192.5. 65 
 (3) Mayhem, in violation of Section 203. 66 
 (4) Aggravated mayhem, in violation of Section 205. 67 
 (5) Torture, in violation of Section 206. 68 
 (6) Assault with intent to commit mayhem, rape, sodomy, or oral copulation, in violation 69 
of Section 220. 70 
 (7) Administering controlled substances or anesthetic to aid in commission of a felony, in 71 
violation of Section 222. 72 
 (8) Battery, in violation of Section 242. 73 
 (9) Sexual battery, in violation of Section 243.4. 74 
 (10) Incest, in violation of Section 285. 75 
 (11) Throwing any vitriol, corrosive acid, or caustic chemical with intent to injure or 76 
disfigure, in violation of Section 244. 77 
 (12) Assault with a stun gun or taser, in violation of Section 244.5. 78 
 (13) Assault with a deadly weapon, firearm, assault weapon, or machinegun, or by means 79 
likely to produce great bodily injury, in violation of Section 245. 80 
 (14) Rape, in violation of Section 261. 81 
 (15) Spousal rape, in violation of Section 262. 82 
 (16) Procuring any female person to have sex with another man, in violation of Section 83 
266, 266a, 266b, or 266c. 84 
 (17) Child abuse or endangerment, in violation of Section 273a or 273d. 85 
 (18) Abuse of spouse or cohabitant, in violation of Section 273.5. 86 
 (19) Sodomy, in violation of Section 286. 87 
 (20) Lewd and lascivious acts with a child, in violation of Section 288. 88 
 (21) Oral copulation, in violation of Section 288a. 89 
 (22) Sexual penetration, in violation of Section 289. 90 
 (23) Elder abuse, in violation of Section 368. 91 
 (24) An attempt to commit any crime specified in paragraphs (1) to (23), inclusive. 92 
 (e) When two or more persons who are required to report are present and jointly have 93 
knowledge of a known or suspected instance of violence that is required to be reported pursuant 94 
to this section, and when there is an agreement among these persons to report as a team, the team 95 
may select by mutual agreement a member of the team to make a report by telephone and a 96 
single written report, as required by subdivision (b). The written report shall be signed by the 97 
selected member of the reporting team. Any member who has knowledge that the member 98 
designated to report has failed to do so shall thereafter make the report. 99 
 (f) The reporting duties under this section are individual, except as provided in 100 
subdivision (e). 101 
 (g) No supervisor or administrator shall impede or inhibit the reporting duties required 102 
under this section and no person making a report pursuant to this section shall be subject to any 103 
sanction for making the report. However, internal procedures to facilitate reporting and apprise 104 
supervisors and administrators of reports may be established, except that these procedures shall 105 
not be inconsistent with this article. The internal procedures shall not require any employee 106 
required to make a report under this article to disclose his or her identity to the employer. 107 
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 (h) For the purposes of this section, it is the Legislature’s intent to avoid duplication of 108 
information. 109 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Queen’s Bench Bar Association  
 
STATEMENT OF REASONS   
 
The Problem:  The Penal Code includes language that is sexist, gender biased, discriminatory 
and outdated.  The Code needs to be updated to reflect modern norms and to remove sexist, 
biased, and discriminatory language.   
 
The Solution:  This resolution would solve the problem by removing references to female or 
male where the code is intended to apply to those of any sex equally and to remove outdated 
language that is inapplicable to today’s world.   
 
Section 1108 exhibits so many flaws that it cannot be cured with amendment but should be 
repealed in full.  First, section 1108 purports to address “a trial for procuring or attempting to 
procure an abortion, or aiding or assisting therein.”  As written, this section assumes that it is a 
crime to procure or attempt to procure an abortion.  This is in conflict with the right to a legal 
abortion pursuant to the Reproductive Privacy Act.  Second, section 1108 describes “an 
unmarried female of previous chaste character, under the age of eighteen years.”  This is clearly 
an antiquated reference that is no longer applicable to present day.  Finally, this section prohibits 
the conviction of a perpetrator for kidnapping a child for the purposes of commercial sexual 
exploitation upon the testimony of the child “unless she is corroborated by other evidence.”  This 
clearly does not serve any legitimate, non-discriminatory purpose and may interfere with 
prosecution of kidnappers and rapists.   
 
Please note that this resolution and QB-01-2017 propose complementary amendments to Penal 
Code sections 266 and 315.  The amendments proposed in this resolution and in QB-01-2017 are 
intended to work together to eliminate use of outdated and discriminatory language.  
 
IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: April Rose Sommer, 1547 Palos Verdes 
Mall #196, Walnut Creek, CA 94597, Office (619) 363-6790, Cell (510) 913-3247, Fax (866) 
356-9088, april.sommer@yahoo.com 
 
RESPONSIBLE FLOOR DELEGATE:  April Rose Sommer 
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RESOLUTION 16-06-2017 
 

DIGEST 
Lost and Stolen Guns: Technical Amendments Regarding Mandatory Reporting 
Amends Penal Code sections 16520 and 27535 to make technical changes to implement the new 
provisions requiring mandatory reporting of lost and stolen guns. 
 
RESOLUTION COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code sections 16520 and 27535 to make technical changes to 
implement the new provisions requiring mandatory reporting of lost and stolen guns.  This 
resolution should be approved in principle because it will properly align the Penal Code with the 
changes enacted by the passage of Proposition 63. 
 
The current language of Penal Code sections 16520 and 27535 make no reference to the newly 
created sections 25250 to 25275.  Proposition 63 created sections 25250 to 27275 and went into 
effect on January 1, 2017.  However, Proposition 63 failed to make the appropriate changes to 
sections 16520 and 27535.  This proposed amendment would address that failure. 
 
Penal Code section 16520, subdivision (a) reads as follows: “As used in this part, ‘firearm’ 
means a device, designed to be used as a weapon, from which is expelled through a barrel, a 
projectile by the force of an explosion or other form of combustion.”  Subdivision (b) states: “As 
used in the following provisions, ‘firearm’ includes the frame or receiver of the weapon…” 
which is followed by a list of Penal Code sections to apply the above stated definition.  However, 
section 25250 to 25275, are not included and should be listed for completeness. 
 
Penal Code section 27535, subdivision (b)(11) states: “The replacement of a handgun when the 
person’s handgun was lost or stolen, and the person reported that firearm lost or stolen prior to 
the completion of the application to purchase to any local enforcement agency of the city, 
county, or city and county in which the person resides.”  The language of this section needs to 
reflect the changes to the Penal Code under the new sections 25250 to 25275.  This resolution 
does so. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code sections 16520 and 27535 to read as follows: 
 
§ 16520 1 
 (a) As used in this part, “firearm” means any device, designed to be used as a weapon, 2 
from which is expelled through a barrel, a projectile by the force of any explosion or other form 3 
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of combustion. 4 
 (b) As used in the following provisions, “firearm” includes the frame or receiver of the 5 
weapon: 6 
 (1) Section 16550. 7 
 (2) Section 16730. 8 
 (3) Section 16960. 9 
 (4) Section 16990. 10 
 (5) Section 17070. 11 
 (6) Section 17310. 12 
 (7) Sections 25250 to 25275, inclusive 13 
 (7) (8) Sections 26500 to 26588, inclusive. 14 
 (8) (9) Sections 26600 to 27140, inclusive. 15 
 (9) (10) Sections 27400 to 28000, inclusive. 16 
 (10) (11) Section 28100. 17 
 (11) (12) Sections 28400 to 28415, inclusive. 18 
 (12) (13) Sections 29010 to 29150, inclusive. 19 
 (13) (14) Section 29180. 20 

(14) (15) Sections 29610 to 29750, inclusive. 21 
 (15) (16) Sections 29800 to 29905, inclusive. 22 
 (16) (17) Sections 30150 to 30165, inclusive. 23 
 (17) (18) Section 31615. 24 
 (18) (19) Sections 31705 to 31830, inclusive. 25 
 (19) (20) Sections 34355 to 34370, inclusive. 26 
 (20) (21) Sections 8100, 8101, and 8103 of the Welfare and Institutions Code. 27 
 (c) As used in the following provisions, “firearm” also includes any rocket, rocket 28 
propelled projectile launcher, or similar device containing any explosive or incendiary material, 29 
whether or not the device is designed for emergency or distress signaling purposes: 30 
 (1) Section 16750. 31 
 (2) Subdivision (b) of Section 16840. 32 
 (3) Section 25400. 33 
 (4) Sections 25850 to 26025, inclusive. 34 
 (5) Subdivisions (a), (b), and (c) of Section 26030. 35 
 (6) Sections 26035 to 26055, inclusive. 36 
 (d) As used in the following provisions, “firearm” does not include an unloaded antique 37 
firearm: 38 
 (1) Subdivisions (a) and (c) of Section 16730. 39 
 (2) Section 16550. 40 

(3) Section 16960. 41 
(4) Section 17310. 42 

 (5) Division 4.5 (commencing with Section 25250) of Title 4. 43 
 (5) (6) Chapter 6 (commencing with Section 26350) of Division 5 of Title 4. 44 
 (6) (7) Chapter 7 (commencing with Section 26400) of Division 5 of Title 4. 45 
 (7) (8) Sections 26500 to 26588, inclusive. 46 
 (8) (9) Sections 26700 to 26915, inclusive. 47 
 (9) (10) Section 27510. 48 
 (10) (11) Section 27530. 49 
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 (11) (12) Section 27540. 50 
 (12) (13) Section 27545. 51 
 (13) (14) Sections 27555 to 27585, inclusive. 52 
 (14) (15) Sections 29010 to 29150, inclusive. 53 
 (15) (16) Section 25135. 54 
 (e) As used in Sections 34005 and 34010, “firearm” does not include a destructive device. 55 
 (f) As used in Sections 17280 and 24680, “firearm” has the same meaning as in Section 56 
922 of Title 18 of the United States Code. 57 
 (g) As used in Sections 29010 to 29150, inclusive, “firearm” includes the unfinished 58 
frame or receiver of a weapon that can be readily converted to the functional condition of a 59 
finished frame or receiver. 60 
 61 
§ 27535 62 
  (a) No person shall make an application to purchase more than one handgun within any 63 
30-day period. 64 
 (b) Subdivision (a) shall not apply to any of the following: 65 
 (1) Any law enforcement agency. 66 
 (2) Any agency duly authorized to perform law enforcement duties. 67 
 (3) Any state or local correctional facility. 68 
 (4) Any private security company licensed to do business in California. 69 
 (5) Any person who is properly identified as a full-time paid peace officer, as defined in 70 
Chapter 4.5 (commencing with Section 830) of Title 3 of Part 2, and who is authorized to, and 71 
does carry a firearm during the course and scope of employment as a peace officer. 72 
 (6) Any motion picture, television, or video production company or entertainment or 73 
theatrical company whose production by its nature involves the use of a firearm. 74 
 (7) Any person who may, pursuant to Article 2 (commencing with Section 27600), 75 
Article 3 (commencing with Section 27650), or Article 4 (commencing with Section 27700), 76 
claim an exemption from the waiting period set forth in Section 27540. 77 
 (8) Any transaction conducted through a licensed firearms dealer pursuant to Chapter 5 78 
(commencing with Section 28050). 79 
 (9) Any person who is licensed as a collector pursuant to Chapter 44 (commencing with 80 
Section 921) of Title 18 of the United States Code and the regulations issued pursuant thereto, 81 
and has a current certificate of eligibility issued by the Department of Justice pursuant to Article 82 
1 (commencing with Section 26700) of Chapter 2. 83 
 (10) The exchange of a handgun where the dealer purchased that firearm from the person 84 
seeking the exchange within the 30-day period immediately preceding the date of exchange or 85 
replacement. 86 
 (11) The replacement of a handgun when the person’s handgun was lost or stolen, and the 87 
person reported that firearm lost or stolen under Section 25250 prior to the completion of the 88 
application to purchase the replacement handgun to any local law enforcement agency of the 89 
city, county, or city and county in which the person resides. 90 
 (12) The return of any handgun to its owner. 91 
 (13) A community college that is certified by the Commission on Peace Officer 92 
Standards and Training to present the law enforcement academy basic course or other 93 
commission-certified law enforcement training. 94 
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(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  After the approval of Proposition 63 in 2016, reporting a lost or stolen handgun is 
now required for gun owners. However, Prop 63 failed to include some housekeeping edits to the 
Penal Code to go with that requirement. 
 
The Solution:  This resolution implements housekeeping changes to ensure the penal code is 
fluid regarding the mandatory reporting of stolen guns, by including the sections in the firearms 
definition. 
 
IMPACT STATEMENT   
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
  
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 256-4429, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 16-07-2017 
 
DIGEST 
Bail Reform: Establish County Pretrial Services Agencies 
Adds Penal Code section 1267 and amends sections 1270, 1270.1 and 1275 to augment 
California’s monetary bail system with county pretrial services agencies. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Penal Code section 1267 and amends sections 1270, 1270.1 and 1275 to 
augment California’s monetary bail system with county pretrial services agencies. This 
resolution should be disapproved because it requires each county to create a pretrial service 
agency without any consideration for how it will be funded. 
 
California’s system of pretrial release is primarily based on the setting and posting of monetary 
bail.  Currently, each county maintains a bail schedule that assigns a monetary value to the 
charges and allegations against a defendant.  At arraignment, the court may modify the bail 
amount or release a defendant on his or her own recognizance, after taking into consideration any 
risk to public safety, the defendant’s prior criminal history, and the likelihood of nonappearance.  
First-time defendants who are charged with non-violent misdemeanors or low-grade felonies are 
often released with a promise to appear without having to post bail.  Defendants often use bail 
bonds companies, which will post bail on the defendant’s behalf after charging a premium, 
usually 10 percent.  At the end of the case, any posted bail is exonerated (returned) to whomever 
posted it.  However, it may be forfeited to the court if a defendant who is out on bond fails to 
appear and remains a fugitive.  Thus, bail bonds companies help ensure that defendants appear in 
court by having bounty hunters track down those who abscond. 
 
This resolution does not actually eliminate the monetary bail system, but instead calls for each 
county to create a pretrial services agency, which would largely take over the responsibility of 
determining whether a defendant should be released.  However, it is unclear where the funds 
would come from to establish these agencies, let alone continue to staff and operate them going 
forward. 
 
This resolution is similar to S.B. No. 10 (Hertzberg), which is currently in the Committee on 
Appropriations and A.B. No. 42 (Bonta) which failed in the Assembly, both of which would 
accomplish the same objective sought by this resolution.   
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Penal Code section 1267 and amend sections 1270, 1270.1 and 1275 to read as 
follows: 
 
§ 1267 1 
 a) Each county shall establish a Pretrial Services Agency.  For the purposes of this 2 
section, two or more counties can form a Regional Pretrial Services Agency.  Each Pretrial 3 
Services Agencies shall follow the Standards and Procedures developed by the California 4 
Association of Pretrial Services. 5 
 b) Each Pretrial Services Agency shall: 6 
 i) supervise all persons released on non-surety release, including release on personal 7 
recognizance, personal bond, non-financial conditions, or cash deposit with the court ii) make 8 
reasonable effort to provide notice for each required court appearance to each person released by 9 
the court 10 
 ii) serve as a coordinator for other agencies and organizations, which serve or may be 11 
eligible to serve as custodians for persons released under supervision and advise the judicial 12 
officer as to the eligibility, availability, and capacity of such agencies and organizations 13 
 iii) assist persons released in securing employment or necessary medical or social 14 
services 15 
 iv) inform the Judicial Officer and the District Attorney of any failure to comply with 16 
pretrial release conditions or the arrest of persons released under its supervision and recommend 17 
modifications of release conditions when appropriate 18 
 v) prepare pretrial detention reports, in cooperation with jurisdictional law enforcement 19 
agencies and the District Attorney. 20 
 c) Each Pretrial Services Agency Defendant Supervision Program shall provide services 21 
for: general supervision, high-risk supervision, and supervision for special populations. 22 
 i) “High-Risk Supervision” may include, but is not limited to: weekly contact, drug 23 
testing, and/or location monitoring, complying with a curfew, home confinement, and residing in 24 
a community-based halfway house. 25 
 ii) “Supervision for Special Populations” may include, but is not limited to: specialized 26 
services for defendants with mental illness, mild mental retardation, and/or co-occurring 27 
substance use and mental illness. 28 
 d) Each Pretrial Services Agency shall use a standardized risk assessment instrument that 29 
examines relevant defendant data in order to identify the most appropriate supervision levels for 30 
released defendants. 31 
 i) The Pretrial Services Agency shall recommend the least restrictive non-financial 32 
release conditions needed to protect the community and reasonably assure the defendant’s return 33 
to court. 34 
 ii) After receiving representations of the prosecutor, representations of the defense 35 
attorney, and considering the Pretrial Services Agency’s release recommendation, a Judicial 36 
Officer shall decide whether to release the defendant prior to trial.  If the defendant is to be 37 
released, the Judicial Officer shall decide which level of supervision is appropriate. 38 
 39 
§ 1270  40 
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 (a) Any person who has been arrested for, or charged with, an offense other than a capital 41 
offense may be referred to the county or regional pretrial services agency for released on his or 42 
her own recognizance by a court or magistrate who could release a defendant from custody upon 43 
the defendant giving bail, including a defendant arrested upon an out-of-county warrant. A 44 
defendant who is in custody and is arraigned on a complaint alleging an offense which is a 45 
misdemeanor, and a defendant who appears before a court or magistrate upon an out-of-county 46 
warrant arising out of a case involving only misdemeanors, shall be entitled to a referral to the 47 
county or regional pretrial services agency foran own recognizance release unless the court 48 
makes a finding on the record, in accordance with Section 1275, that a supervised an own 49 
recognizance release will compromise public safety or will not reasonably assure the appearance 50 
of the defendant as required. Public safety shall be the primary consideration. If the court finds 51 
that the defendant is a threat to public safetymakes one of those findings, the court shall then set 52 
bail and specify the conditions, if any, whereunder the defendant shall be released. 53 
 (b) Article 9 (commencing with Section 1318) shall apply to any person who is released 54 
pursuant to this section. 55 
 56 
§ 1270.1 57 
 (a) Except as provided in subdivision (e), before any person who is arrested for any of the 58 
following crimes may be released on bail in an amount that is either more or less than the amount 59 
contained in the schedule of bail for the offense, or may be released on his or her own 60 
recognizance, a hearing shall be held in open court before the magistrate or judge: 61 
 (1) A serious felony, as defined in subdivision (c) of Section 1192.7, or a violent felony, 62 
as defined in subdivision (c) of Section 667.5, but not including a violation of subdivision (a) of 63 
Section 460 (residential burglary). 64 
 (2) A violation of Section 136.1 where punishment is imposed pursuant to subdivision (c) 65 
of Section 136.1, Section 262, 273.5, or 422 where the offense is punished as a felony, or Section 66 
646.9. 67 
 (3) A violation of paragraph (1) of subdivision (e) of Section 243. 68 
 (4) A violation of Section 273.6 if the detained person made threats to kill or harm, has 69 
engaged in violence against, or has gone to the residence or workplace of, the protected party. 70 
 (b) The prosecuting attorney and defense attorney shall be given a two-court-day written 71 
notice and an opportunity to be heard on the matter. If the detained person does not have counsel, 72 
the court shall appoint counsel for purposes of this section only. The hearing required by this 73 
section shall be held within the time period prescribed in Section 825. 74 
 (c) At the hearing, the court shall consider evidence of past court appearances of the 75 
detained person, the maximum potential sentence that could be imposed, and the danger that may 76 
be posed to other persons if the detained person is released. In making the determination whether 77 
to release the detained person on his or her own recognizance, the court shall consider the 78 
potential danger to other persons, including threats that have been made by the detained person 79 
and any past acts of violence. The court shall also consider any evidence offered by the detained 80 
person regarding his or her ties to the community and his or her ability to post bond. 81 
 (d) If the judge or magistrate sets the bail in an amount that is either more or less than the 82 
amount contained in the schedule of bail for the offense, the judge or magistrate shall state the 83 
reasons for that decision and shall address the issue of threats made against the victim or witness, 84 
if they were made, in the record. This statement shall be included in the record. 85 
 (e) Notwithstanding subdivision (a), a judge or magistrate, pursuant to Section 1269c, 86 
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may, with respect to a bailable felony offense or a misdemeanor offense of violating a domestic 87 
violence order, increase bail to an amount exceeding that set forth in the bail schedule without a 88 
hearing, provided an oral or written declaration of facts justifying the increase is presented under 89 
penalty of perjury by a sworn peace officer. 90 
 91 
§ 1275 92 
 (a) (1) In setting, reducing, or denying bail, a judge or magistrate shall take into 93 
consideration the protection of the public, the seriousness of the offense charged, the previous 94 
criminal record of the defendant, and the probability of his or her appearing at trial or at a 95 
hearing of the case. The public safety shall be the primary consideration. In setting bail, a judge 96 
or magistrate may consider factors such as the information included in a report prepared in 97 
accordance with Section 1318.1. 98 
 (2) In considering the seriousness of the offense charged, a judge or magistrate shall 99 
include consideration of the alleged injury to the victim, and alleged threats to the victim or a 100 
witness to the crime charged, and the alleged use of a firearm or other deadly weapon in the 101 
commission of the crime charged, and the alleged use or possession of controlled substances by 102 
the defendant. 103 
 (b) In considering offenses wherein a violation of Chapter 6 (commencing with Section 104 
11350) of Division 10 of the Health and Safety Code is alleged, a judge or magistrate shall refer 105 
the defendant to the country or regional pretrial services agency, “High-Risk Supervision” 106 
program or “Supervision for Special Populations” program consider the following: (1) the 107 
alleged amounts of controlled substances involved in the commission of the offense, and (2) 108 
whether the defendant is currently released on bail for an alleged violation of Chapter 6 109 
(commencing with Section 11350) of Division 10 of the Health and Safety Code. 110 
 (c) Before a court reduces bail to below the amount established by the bail schedule 111 
approved for the county, in accordance with subdivisions (b) and (c) of Section 1269b, for a 112 
person charged with a serious felony, as defined in subdivision (c) of Section 1192.7, or a violent 113 
felony, as defined in subdivision (c) of Section 667.5, the court shall make a finding of unusual 114 
circumstances and shall set forth those facts on the record. For purposes of this subdivision, 115 
“unusual circumstances” does not include the fact that the defendant has made all prior court 116 
appearances or has not committed any new offenses. 117 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENTS: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  Currently, before trial, if a court finds a person to be a danger to public safety or is 
considered a flight risk, then the court will set a bail amount.  If the person can pay 10 percent of 
the bail amount, then the person can be released until the next court date.  If the person cannot 
pay the 10 percent, then the person remains in jail.  For example, the median bail in California is 
$50,000, and the amount required for release is $5,000.  According to the U.S. Federal Reserve, 
46 percent of Americans don’t have $400 to pay for an emergency expense and they would have 
to sell something or borrow money to cover the cost. 
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From Senator Robert Hertzberg’s Press Release about SB 10 (2017): 
 
The presumption of innocence is one of the foundations of the American justice system, but 
every day thousands of Californians who are awaiting trial are forced to be in jail because they 
don’t have the money to post bail... The current cash bail system is the modern equivalent of 
debtor’s prison.  
 
In California, sixty-three percent of the people in county jails are awaiting trial or sentencing, 
amounting to 46,000 people per day. 
 
The Solution:  Because Washington, D.C.’s Pretrial Services Agency (PSA) provides defendant 
supervision according to each non-violent defendant’s needs, then it has a highly-successful no-
money bail system.  For example, in Washington, D.C., 85 percent of defendants are released 
without bail, 90 percent of them show up for their court dates, and 91 percent of them are “law-
abiding” while free.  As a result, Washington, D.C. saves $398 million a year in incarceration 
costs.   
 
See http://www.cleveland.com/metro/index.ssf/2016/05/how_dc_court_reforms_save_398.html.  
As a result, Washington D.C.’s system is a model that should be followed by the fifty states. 
 
SB 10 (Hertzberg) and AB 42 (Bonta), with identical language, attempt to provide Bail Reform 
for misdemeanor offenses only.  The bills would require the court to consider whether there is 
any “condition or combination of conditions” for the defendant to meet that would “reasonably 
ensure public safety and the appearance of the defendant as required.”  This places the burden on 
the defendant to promise to supervise himself or herself, if released.  SB 10 and AB 42 are not 
sufficient because they do not include felony offenses and because successful release programs, 
such as Washington, D.C.’s program, include a formal “defendant supervision” program.  This 
resolution copies Washington, D.C.’s three-tiered structure for providing general supervision, 
high-risk supervision, and supervision for special populations. 
 
According to the Board of State and Community Corrections, the average daily cost for pretrial 
detention runs over $100 per inmate: 
http://www.bscc.ca.gov/downloads/Avg_Cost_II_III_12.pdf.  And according to the Pretrial 
Justice Institute, it costs ninety percent less to supervise a defendant in the community than it 
costs to keep the defendant in jail.  Bail reform is not about creating an experiment by releasing 
more defendants and simply hoping that they will return for trial.  Instead, successful bail reform 
will require each California county to administer a pretrial services agency, as Washington, D.C. 
has already demonstrated. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
SB 10 (Hertzberg, 2017), Bail: Pretrial Release (identical language to AB 42). 
 
AB 42 (Bonta, 2017), Bail Reform (identical language to SB 10). 

http://www.cleveland.com/metro/index.ssf/2016/05/how_dc_court_reforms_save_398.html�
http://www.bscc.ca.gov/downloads/Avg_Cost_II_III_12.pdf�
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See SB 163 (Hertzberg, 2015) Bail Reform (died in Committee). 
 
California Association of Pretrial Services, Release Standards and Recommended Procedures 
(Feb. 2007). 
 
ABA Standards for Criminal Justice, Third Edition, Pretrial Release, 2007. 
 
Code of the District of Columbia, § 23-1321, Release Prior to Trial; § 23-1322, Detention Prior 
to Trial, and § 23-1323, Detention of Addict. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Catherine Rucker, PO Box 854, Novato, 
CA  94948, catherinerucker@me.com , cell: 415-246-6647 
 
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker 

mailto:catherinerucker@me.com�
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RESOLUTION 16-08-2017 

DIGEST 
Pretrial Release: Grounds for Pretrial Detention     
Amends Penal Code section 1272.12 to adopt the American Bar Association’s Pretrial Release 
Standards for “Grounds for Pretrial Detention.”    
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
No similar resolutions found.    
 
Reasons: 
This resolution amends Penal Code section 1272.12 to adopt the American Bar Association’s 
Pretrial Release Standards for “Grounds for Pretrial Detention.”  This resolution should be 
disapproved because it addresses only one code section of a complex statutory scheme, would 
cause confusion, and would not accomplish the goal of bail reform. 
 
Although this resolution correctly identifies a problem in the way pretrial release (“bail”) is 
administered in California, its proposed revisions will not solve that problem. Currently, there is 
a presumption that a defendant remains in custody pending trial. However, the current bail 
scheme favors wealthy defendants and punishes defendants with more modest means, before the 
issue of guilt or innocence is ever decided, because wealthy defendants have the means to post 
bail and secure their pretrial release while defendants of more modest means remain in custody 
for the sole reason that they do not have sufficient funds to post bail. 
 
While this resolution is modeled after the language in ABA standard 10-5.8, that standard is 
much more detailed and comprehensive than the resolution’s proposed language. The full text of 
the American Bar Association’s Standards for Criminal Justice: Pretrial Release (Third Edition, 
2007) can be found at http://bit.ly/2rKdtCV. This document consists of 160 pages, and has 37 
proposed sections. 
 
Similarly, the Legislature is currently working to overhaul California’s pretrial release system 
through Senate Bill No. 10 (Hertzberg). This bill would significantly change the Penal Code 
chapter relating to pretrial release, by amending multiple statutes. 
 
Changing the pretrial release system in California requires a comprehensive overhaul. Revisions 
cannot be done in a piecemeal fashion, as proposed by this resolution. A change in only Penal 
Code section 1272.12 would likely result in a misapplication of this section, and create conflict 
with the rest of the chapter. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 1272.1 to read as follows: 
 
§ 1272.1 1 
 Release on bail pending appeal under subdivision (3) of Section 1272 shall be ordered by 2 
the court if the defendant demonstrates all the following: 3 
 (a) By clear and convincing evidence, the defendant is not likely to flee. Under this 4 
subdivision the court shall consider the following criteria: 5 
 (1) The ties of the defendant to the community, including his or her employment, the 6 
duration of his or her residence, the defendant’s family attachments and his or her property 7 
holdings. 8 
 (2) The defendant’s record of appearance at past court hearings or of flight to avoid 9 
prosecution. 10 
 (3) The severity of the sentence the defendant faces. 11 
 (b) By clear and convincing evidence, the defendant does not pose a danger to the safety 12 
of any other person or to the community. 13 
Under this subdivision the court shall consider, among other factors, whether the crime for which 14 
the defendant was convicted is a violent felony, as defined in subdivision (c) of Section 667.5. 15 
 a) If, after a hearing and the presentment of an indictment or a showing of probable cause 16 
in the charged offense, the government proves by clear and convincing evidence that no 17 
condition or combination of conditions of release will reasonably ensure the defendant’s 18 
appearance in court or protect the safety of the community or any person, the judicial officer 19 
should order the detention of the defendant before trial. 20 
 b) In considering whether there are any conditions or combination of conditions that 21 
would reasonably ensure the defendant’s appearance in court and protect the safety of the 22 
community and of any person, the judicial officer should consider factors from the government 23 
and/or parole department, from the defense and/or from a pretrial services agency, and from the 24 
court records, such as: 25 
 1) Information provided by the government and/or parole department: 26 
 i) the nature and circumstances of the offense charged; 27 
 ii) the nature and seriousness of the danger to any person or the community, if any, that 28 
would be posed by the defendant’s release; 29 
 iii) the weight of the evidence; 30 
 iv) history relating to drug or alcohol abuse, criminal history; 31 
 v) whether at the time of the current offense or arrest, the person was on probation, on 32 
parole, or on other release pending trial, sentencing, appeal, or completion of sentence for an 33 
offense; 34 
 vi) any facts justifying a concern that a defendant will present a serious risk of flight or of 35 
obstruction, or of danger to the community or the safety of any person. 36 
 2)  Information provided by the defense and/or a pretrial services agency: 37 
 i) the person’s character, physical and mental condition, family ties, employment status 38 
and history, financial resources, length of residence in the community, including the likelihood 39 
that the defendant would leave the jurisdiction, and community ties; 40 
 ii) the availability of appropriate third party custodians who agree to assist the defendant 41 
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in attending court at the proper time and other information relevant to successful supervision in 42 
the community. 43 
 3) Information provided by the court: record of appearance at court proceedings. 44 
 c) In cases charging capital crimes or offenses punishable by life imprisonment without  45 
parole, where probable cause has been found, there should be a rebuttable presumption that the 46 
defendant should be detained on the ground that no condition or combination of conditions of 47 
release will reasonably ensure the safety of the community or any person or the defendant’s 48 
appearance in court.  In the event the defendant presents information by proffer or otherwise to 49 
rebut the presumption, the grounds for detention must be found to exist by clear and convincing 50 
evidence. 51 
 d) The appeal is not for the purpose of delay and, based upon the record in the case, raises 52 
a substantial legal question which, if decided in favor of the defendant, is likely to result in 53 
reversal. 54 
 For purposes of this subdivision, a “substantial legal question” means a close question, 55 
one of more substance than would be necessary to a finding that it was not frivolous. In assessing 56 
whether a substantial legal question has been raised on appeal by the defendant, the court shall 57 
not be required to determine whether it committed error. 58 
 In making its decision on whether to grant defendants’ motions for bail under subdivision 59 
(3) of Section 1272, the court shall include a brief statement of reasons in support of an order 60 
granting or denying a motion for bail on appeal. The statement need only include the basis for 61 
the order with sufficient specificity to permit meaningful review.  62 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENTS: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  Penal Code § 1272.1 presumes that, if released prior to trial, the defendant will 
flee.  In order to favor pretrial release over detention, the presumption should be switched to the 
releasing the defendant prior to trial, unless the government can prove, by clear and convincing 
evidence, that the defendant should remain in detention.  And this is the approach for the ABA 
Standards for Criminal Justice, Pretrial Release. 
 
Penal Code § 1272.1 also lists some factors for the defense to present in order for the court to 
decide whether to detain the defendant or not.  However, the more balanced approach is for the 
court to consider information presented by the prosecution and/or parole department, by the by 
the defense and/or a pretrial services agency, and from the court records.  In addition, § 1272.1 
does not address the issue of “obstruction,” where there is a risk that if the defendant is released, 
then the defendant will destroy evidence or dissuade witnesses. 
 
The Solution:  This resolution follows the ABA’s Criminal Justice, Pretrial Release Standard for 
“Grounds for Pretrial Detention.”  See ABA Standard Standards for Criminal Justice, Pretrial 
Release, Standard 10-5.8, Grounds for Pretrial Detention (2007).  And the ABA Standard is 
derived from the Federal Bail Reform Act and Washington, D.C. Code §§ 23-1321 to 23-1323. 
 



 

16-08-2017 Page 4 of 5 
 

Although the ABA Standard lists several factors, this resolution categorizes the factors according 
to whether the information is to be presented by the government and/or probation department, by 
the defense and/or a pretrial services agency, or from the court records.  In addition, the 
resolution includes the ABA factor for “obstruction.” 
 
SB 10 (Hertzberg) and AB 42 (Bonta), with identical language, attempt to provide bail reform.  
The bills would amend Penal Code section 1270 by requiring the court to consider whether there 
is any “condition or combination of conditions” for the defendant to meet that would “reasonably 
ensure public safety and the appearance of the defendant as required.”  In addition, the bills are 
limited to misdemeanor offenses only.   
 
Like SB 10 and AB 42, this resolution would require the court to consider “any conditions or 
combination of conditions that would reasonably ensure the defendant’s appearance in court and 
protect the safety of the community and of any person.”  In addition, this resolution would 
specify which entity would provide the background information to the court, either the 
government, the defense, or the court.  And although SB 10 and AB 42 would be limited to 
misdemeanors, this resolution would include both misdemeanor and felony offenses. 
 
Establishing “conditions” for each defendant to be released is just a part of bail reform.  In order 
to have comprehensive bail reform, each released defendant must also be properly supervised by 
a pretrial services agency.   
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
ABA Standards for Criminal Justice, Pretrial Release, Standard 10-5.8, Grounds for Pretrial 
Detention (2007).  See Commentary. 
 
SB 10 (Hertzberg, 2017), Bail: Pretrial Release (identical language to AB 42). 
 
AB 42 (Bonta, 2017), Bail Reform (identical language to SB 10). 
 
See SB 163 (Hertzberg, 2015) Bail Reform (died in Committee). 
 
Federal Bail Reform Act, 18 U.S.C. § 3142 (f) Detention Hearing, and (g) Factors to be 
Considered. 
 
Code of the District of Columbia, § 23-132, Release Prior to Trial; § 23-1322, Detention Prior to 
Trial, and § 23-1323, Detention of Addict. 
 
California Association of Pretrial Services, Release Standards and Recommended Procedures 
(Feb. 2007). 
 
See California Courts, Pretrial Program, available at: http://www.courts.ca.gov/pretrial.htm 
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AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, PO Box 854, Novato, CA  
94948, catherinerucker@me.com  cell: 415-246-6647 
 
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker 

mailto:catherinerucker@me.com�
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RESOLUTION 16-09-2017 
 
DIGEST 
Convictions: Advisement of Ten-Year Firearms Ban 
Amends Penal Code section 29805 to require courts to notify a person that they are subject to a 
10-year firearms ban. 
 
RESOLUTION COMMITTEE RECOMMENDATION 
APPROVED IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 29805 to require courts to notify a person that they 
are subject to a 10-year firearms ban.  This resolution should be approved in principle because it 
incentivizes courts to properly advise a defendant who was not previously notified of the 
requirement that firearms be relinquished, and it protects those defendants from punishment who 
unknowingly violated the firearms ban pursuant to Penal Code section 29805. 
 
The proposed language provides a proper balance between requiring the court to advise a 
defendant about the firearms ban pursuant to Penal Code section 29810 on the one hand, and 
protecting the rights of the defendant who was not aware of the ban on the other.  A defendant 
should not be held liable for violation of Penal Code section 29805 when he/she was not properly 
provided notice about the ban by the court at the time the court took the defendant’s plea and/or 
entered the defendant’s conviction.  Additionally, the resolution correctly places the burden on 
the court to ensure that the defendant is properly advised of his/her obligations originating from 
the judgment.  The result of this resolution is that if the court failed to properly advise the 
defendant of the firearms ban, then the defendant will still have any firearms in his/her 
possession confiscated, but he/she would not be subject to charges for violating this section.  
 
TEXT OF RESOLUTION 
  
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 29805 to read as follows:  
  
§ 29805 1 
 (a) Except as provided in Section 29855 or subdivision (a) of Section 29800, any person 2 
who has been convicted of a misdemeanor violation of Section 71, 76, 136.1, 136.5, or 140, 3 
subdivision (d) of Section 148, Section 171b, paragraph (1) of subdivision (a) of Section 171c, 4 
171d, 186.28, 240, 241, 242, 243, 243.4, 244.5, 245, 245.5, 246.3, 247, 273.5, 273.6, 417, 417.6, 5 
422, 626.9, 646.9, or 830.95, subdivision (a) of former Section 12100, as that section read at any 6 
time from when it was enacted by Section 3 of Chapter 1386 of the Statutes of 1988 to when it 7 
was repealed by Section 18 of Chapter 23 of the Statutes of 1994, Section 17500, 17510, 25300, 8 
25800, 30315, or 32625, subdivision (b) or (d) of Section 26100, or Section 27510, or Section 9 
8100, 8101, or 8103 of the Welfare and Institutions Code, any firearm-related offense pursuant 10 
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to Sections 871.5 and 1001.5 of the Welfare and Institutions Code, Section 490.2 if the property 11 
taken was a firearm, or of the conduct punished in subdivision (c) of Section 27590, and who, 12 
within 10 years of the conviction, owns, purchases, receives, or has in possession or under 13 
custody or control, any firearm is guilty of a public offense, which shall be punishable by 14 
imprisonment in a county jail not exceeding one year or in the state prison, by a fine not 15 
exceeding one thousand dollars ($1,000), or by both that imprisonment and fine. The court, on 16 
forms prescribed by the Department of Justice, shall notify the department of persons subject to 17 
this section. However, the prohibition in this section may be reduced, eliminated, or conditioned 18 
as provided in Section 29855 or 29860. 19 
 (b) Except as stated below, failure to provide notice of the firearms ban as described in 20 
Penal Code Section 29810 is not a defense to a violation of this chapter. 21 
 (c) Where a defendant charged with a violation of section 29805 was not previously 22 
notified of the firearms ban as required by Penal Code section 29810, the court must notify the 23 
defendant of the firearms ban as required in section 29810, update the defendant’s original 24 
record of conviction to note the advisement, order any firearms in the defendant’s possession 25 
confiscated and destroyed, and then dismiss the new charge.  A defendant so notified is subject 26 
to prosecution for any future violation of section 29805. 27 
 

(Proposed new language underlined; language to be deleted stricken) 
  
PROPONENT:  Katherine DeGovia, Mark Harvis, Robin Bernstein-Lev, Arwen Johnson, 
Dylan Ford, Rourke Stacy, Tom Moore, Graciela Martinez, Albert Camacho, Nick Stewart-
Oaten. 
  
STATEMENT OF REASONS 
 
The Problem:  Under existing criminal law, some (but not all) misdemeanor defendants are 
subject to a ten year firearms ban.  For example, a security guard who gets into a bar fight and 
pleads to a single misdemeanor count of battery with six months of probation is not permitted to 
own a gun for ten years.  The problem is that although courts are technically required to advise 
such defendants that they are subject to such bans, in practice, given the sheer number of 
misdemeanors which are subject to the ban, they often do not.  As a result, people who legally 
purchased a firearm (including going through a DOJ background check) before they pled on a 
qualifying misdemeanor are never informed that their continued possession of their lawfully 
purchased weapon is now unlawful.  Such a result is both unfair (because it criminalizes people 
who tried to comply with gun laws but are never informed that their legal status has changed) 
and impractical (because those who are unaware that they are no longer allowed to own a gun 
have no reason to get rid of their gun).  Further, the recent passage of Proposition 63 does not 
alleviate this problem because, while the court’s obligation to notify the defendant of the 
restriction of section 29810 has been reiterated, there is still no consequence if a court fails to 
advise the defendant of the ban as required. 
 
The Solution: The proposed resolution would strengthen section 29810’s requirement that courts 
advise people newly subject to a firearm ban of the existence of the ban.  Where a person who 
legally purchased a firearm before he was convicted of a qualifying misdemeanor but was never 
told that his continued possession of the legally purchased firearm is now illegal, the resolution 
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would require courts to advise that person of the existence of the ban, confiscate and destroy the 
firearm, and then dismiss the case.  Importantly, subsequent possession of a firearm after 
advisement of the ban will still subject a defendant to prosecution.  By enforcing the requirement 
that courts tell people who are no longer allowed to have their legally purchased firearm that they 
are no longer allowed to have it, this resolution will increase the number of voluntarily 
surrendered firearms, while also preventing the unfair prosecutions of those who would happily 
comply with the ban but simply were never informed of its existence.  
  
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
  
CURRENT OR PRIOR RELATED LEGISLATION 
None known.  
  
AUTHOR AND/OR PERMANENT CONTACT:  Nick Stewart-Oaten, Office of Los Angeles 
County Public Defender, 210 W Temple Street, 19th Floor, Los Angeles, CA 90012, phone 213-
974-2941, e-mail nstewart-oaten@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE:  Nick Stewart-Oaten 
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RESOLUTION 16-10-2017 
 

DIGEST 
Police Discovery: Expansion of Pitchess Motion Disclosures 
Amends Evidence Code section 1045 to expand Pitchess/Brady discovery in criminal cases. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.    
 
Reasons: 
This resolution amends Evidence Code section 1045 to expand Pitchess/Brady discovery in 
criminal cases. This resolution should be approved in principle because it streamlines both 
prosecution and defense access to pertinent information. 
 
A police officer’s discipline history is contained within his or her personnel file. This history 
consists of citizen complaints, investigation of complaints, or discipline imposed as a result of 
the investigations. Generally, the personnel file is confidential. However, it can be accessed 
through a Pitchess motion if the information is determined relevant to litigation. (Evid. Code, §§ 
1040, 1043, 1045.)  This usually occurs in the criminal context, when a defendant wants to 
demonstrate an officer’s malfeasance in the defendant’s case. But even where a Pitchess motion 
is granted, the defendant gets only the contact information of the complainants, instead of the 
actual complaint or relevant statements. This judicially-created rule hobbles the criminal 
defendant, and is not applied to Pitchess motions filed in civil litigation. Denying criminal 
defendants access to civilian witness statements impedes the search for the truth and causes delay 
while the defense tries to discover the relevant information.  
 
Judicial interpretation of Evidence Code section 1045 hamstrings the prosecution as well. 
Pursuant to People v. Superior Court (Johnson) (2015) 61 Cal.4th 696, the prosecution must file 
a Pitchess motion in tandem with the defense in order to obtain the same information. The 
resolution ensures that the prosecution receives a copy of any Pitchess disclosures provided to 
the defense. This would help the prosecution comply with its Brady obligations, and obviate the 
need to file duplicate Pitchess motions. The prosecution has a duty under Brady to disclose 
information that tends to help the defense; relevant police misconduct often falls in that category. 
This amendment simplifies the Pitchess process for the prosecution and the defense and 
promotes judicial efficiency by not having to file and have the trial court hear a duplicate 
Pitchess motion.  Defense resources are conserved as well by not having to find potential 
witnesses and obtain their statements. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Evidence Code section 1045 to read as follows: 
 
§ 1045 1 
 (a) Nothing in this article shall be construed to affect the right of access to records of 2 
complaints, or investigations of complaints, or discipline imposed as a result of those 3 
investigations, concerning an event or transaction in which the peace officer or custodial officer, 4 
as defined in Section 831.5 of the Penal Code, participated, or which he or she perceived, and 5 
pertaining to the manner in which he or she performed his or her duties, provided that 6 
information is relevant to the subject matter involved in the pending litigation. 7 
 (1) If the court permits the disclosure or discovery of any peace or custodial officer 8 
records, and the relevant information involves one or more civilian witnesses, the disclosure or 9 
discovery shall include the name, contact information, and all relevant statements of such 10 
persons, subject to any protective order. 11 
 (2) In any criminal proceeding where the court has permitted the disclosure or discovery 12 
of peace or custodial officer records, the prosecuting agency shall receive a copy of any relevant 13 
information provided, subject to any protective order. 14 
 (b) In determining relevance, the court shall examine the information in chambers in 15 
conformity with Section 915, and shall exclude from disclosure: 16 
 (1) Information consisting of complaints concerning conduct occurring more than five 17 
years before the event or transaction that is the subject of the litigation in aid of which discovery 18 
or disclosure is sought. 19 
 (2) In any criminal proceeding the conclusions of any officer investigating a complaint 20 
filed pursuant to Section 832.5 of the Penal Code. 21 
 (3) Facts sought to be disclosed that are so remote as to make disclosure of little or no 22 
practical benefit. 23 
 (c) In determining relevance where the issue in litigation concerns the policies or pattern 24 
of conduct of the employing agency, the court shall consider whether the information sought 25 
may be obtained from other records maintained by the employing agency in the regular course of 26 
agency business which would not necessitate the disclosure of individual personnel records. 27 
 (d) Upon motion seasonably made by the governmental agency which has custody or 28 
control of the records to be examined or by the officer whose records are sought, and upon good 29 
cause showing the necessity thereof, the court may make any order which justice requires to 30 
protect the officer or agency from unnecessary annoyance, embarrassment or oppression. 31 
 (e) The court shall, in any case or proceeding permitting the disclosure or discovery of 32 
any peace or custodial officer records requested pursuant to Section 1043, order that the records 33 
disclosed or discovered may not be used for any purpose other than a court proceeding pursuant 34 
to applicable law. 35 

 
 (Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Nick Stewart-Oaten, David Bigeleisen, Jodi Taksar, Vivian McPayah-
Obiamalu, Johnny O’Kane, Nicholas Daum, Richard Zitrin, James Brosnahan, Mary Vail, Alan 
Crivaro 
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STATEMENT OF REASONS 
 
The Problem:  Under existing law, an officer’s personnel records are protected from disclosure 
or discovery, except as permitted after a Pitchess motion. (See Cal. Pen. Code, §§ 832.5, 832.7, 
832.8; Cal. Evid. Code, §§ 1043-1047.)  “’Personnel records’ is broadly defined and includes an 
officer’s personal data and employment history, as well as the officer’s record of discipline and 
investigations of complaints.” (Rosales v. City of L.A. (2000) 82 Cal.App.4th 419, 424.) 
 
A party seeking such evidence “must file a motion supported by affidavits showing ‘good cause 
for the discovery,’ first by demonstrating the materiality of the information to the pending 
litigation, and second by ‘stating upon reasonable belief’ that the police agency has the records 
or information at issue. … If the trial court finds good cause for the discovery, it reviews the 
pertinent documents in chambers and discloses only that information falling within the statutorily 
defined standards of relevance.” (Warrick v. Superior Court (2005) 35 Cal.4th 1011, 1019.) 
 
In criminal cases, “courts have generally refused to disclose verbatim reports or records of any 
kind from peace officer personnel files, ordering instead … that the agency reveal only the name, 
address and phone number of any prior complainants and witnesses and the dates of the incidents 
in question.” (City of Santa Cruz v. Municipal Court (1989) 49 Cal.3d 74, 84.)  “On those 
occasions when that information proves insufficient, either because a witness does not remember 
the earlier events or the witness cannot be located, a supplemental Pitchess motion may be filed 
and the statements of the witnesses may be disclosed to the defendant.” (People v. Ghebretensae 
(2013) 222 Cal.App.4th 741, 757.)  “This judicially created rule seeks to ensure a defendant will 
not rely solely on prosecution investigation efforts and imposes a further safeguard to protect 
officer privacy where the relevance of the information sought is minimal and the officer’s 
privacy concerns are substantial.” (Haggerty v. Superior Court (2004) 117 Cal.App.4th 1079, 
1090 (holding that this rule is inapplicable in civil cases).) 
 
However, the statutory scheme does not limit a litigant’s access to relevant information. (Cal. 
Evid. Code, § 1045(a).)  Second, this judicially-created rule applies only to criminal defendants, 
even though their rights and interests should outweigh those of civil plaintiffs.  Third, an 
officer’s privacy concerns regarding civilian witness statements is minimal, since no reasonable 
expectation of privacy exists for acts performed in public or in plain view of a third party.  
Additionally, denying access to civilian witness statements impedes the search for truth, risks a 
Brady violation, and causes delay while the defense tries to discover the relevant information, 
which, if unsuccessful, permits disclosure of the statements anyway. 
 
The Solution: This resolution (1) invalidates a judicially-created rule that denies criminal 
defendants access to civilian witness statements in an officer’s personnel records when good 
cause exists for disclosure, (2) ensures reciprocal discovery (Cal. Pen. Code, § 1054.3(a)), and 
(3) facilitates the prosecuting agency’s duty to disclose the existence of Pitchess/Brady material 
in other cases (see People v. Superior Court (Johnson) (2015) 61 Cal.4th 696). 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
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CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Michael Fern, Los Angeles County District 
Attorney’s Office, 211 W. Temple St., Ste. 1000, Los Angeles, CA 90012, (213) 537-4529, 
sclawyer@gmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Michael Fern 
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RESOLUTION 16-11-2017 

DIGEST 
Continuances: Childbirth as Good Cause 
Adds Penal Code section 1050.2 to include childbirth as “good cause” for a continuance in 
criminal proceedings. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.    
 
Reasons: 
This resolution adds Penal Code section 1050.2 to include childbirth as “good cause” for a 
continuance in criminal proceedings. This resolution should be approved principle because it is 
reasonable to grant a short continuance for such a significant event. 
 
Defendants in criminal cases have a constitutional right to a speedy trial. Because of this right, 
continuances are strictly regulated, with “good cause” required to be shown by the party seeking 
the delay.  The current language of the statute is unclear whether the birth of a child of an 
assigned prosecutor or defense attorney constitutes “good cause” for a continuance, especially if 
the attorney’s partner is the one giving birth. Thus, whether an accommodation will be granted 
for an assigned attorney to either give birth or be present for support depends on the generosity 
of the court and opposing counsel. 
 
This resolution proposes permitting a five-day continuance for the birth of a child. A new mother 
or father who is forced out to trial is not an effective advocate.  Designating childbirth as “good 
cause” will prevent an attorney from having to choose between their career and their family and 
will allow a short delay in the proceedings where the event comes earlier than anticipated 
because of an unanticipated medical complication. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add California Penal Code section 1050.2 to read as follows: 
 
§ 1050.2 1 
 For purposes of Section 1050, “good cause” to continue a criminal proceeding includes, 2 
but is not limited to, the birth of a child of a defense attorney or prosecutor assigned to the case.  3 
Except as stipulated by the parties, a continuance under this section shall be limited to a single 4 
continuance with a maximum of 5 additional calendar days. 5 

 
 (Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Women Lawyers Association of Los Angeles 
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STATEMENT OF REASONS 
 
The Problem: “Continuances shall be granted [in criminal cases] only upon a showing of good 
cause. Neither the convenience of the parties nor a stipulation of the parties is in and of itself 
good cause.” (Cal. Pen. Code, § 1050(e).)  “What constitutes good cause for the delay of a 
criminal trial is a matter that lies within the discretion of the trial court.” (People v. Johnson 
(1980) 26 Cal.3d 557, 570.)  If good cause exists, a continuance should usually be granted, 
absent a lack of diligence or other abusive circumstances. (See Hernandez v. Superior Court 
(2004) 115 Cal.App.4th 1242, 1246-1247.) 
 
Specified circumstances constituting “good cause” include (1) when it is necessary to maintain 
joinder (Cal. Pen. Code, § 1050.1), (2) when an assigned prosecutor in certain cases is engaged 
elsewhere (Cal. Pen. Code, §§ 859b(b), 1050(g)(2)), and (3) when the defense presents testimony 
on matters about which a reasonably diligent prosecutor would not have known (Cal. Pen. Code, 
§ 1051).  It is also well-settled that “delay arising from unforeseen circumstances, such as the 
unexpected illness or unavailability of counsel or witnesses constitutes good cause to avoid 
dismissal.” (Johnson, supra, 26 Cal.3d at 570.) 
 
However, it is unclear whether the birth of a child of an assigned attorney constitutes “good 
cause” for a continuance, especially if the attorney’s partner is the one giving birth.  Thus, 
whether an accommodation will be granted for an assigned attorney to either give birth or be 
present for support depends on the generosity of the court and opposing counsel. (See, e.g., 
Berry, Public Defender, Judge at Odds Over Conduct (Aug. 4, 2001) Los Angeles Times  
http://articles.latimes.com/print/2001/aug/04/local/me-30504; Schwartz, Judge Rules for 
Counsel, Saying Baby Comes First (Apr. 13, 2011) New York Times 
http://www.nytimes.com/2011/04/14/us/14judge.html; Weiser, Pregnant Lawyer Fails in Bid to 
Delay Trial (Nov. 20, 2014) New York Times 
https://www.nytimes.com/2014/11/21/nyregion/pregnant-lawyer-fails-in-bid-to-delay-trial.html.) 
 
The Solution: This resolution recognizes the uncertainty and stigma in our profession whenever 
an attorney requests a continuance to attend to a family matter of great personal significance.  It 
permits a brief continuance due to the birth of a child of an assigned attorney, so that she can 
give birth, or be there for a partner, without putting one’s client, case, or career at risk.  Limiting 
a ‘childbirth’ continuance to a maximum of five days allows for hospital discharge, and for the 
attorney to either return to work, or take parental leave and arrange for a substitution, while 
protecting the right to speedy trial possessed by both the prosecution and the defense. (See Cal. 
Const., Art. I, §§ 15, 29.)  Clearly stating that childbirth is “good cause” gives guidance to both 
courts and counsel on this issue, reduces ill-advised advocacy, and promotes work-life balance in 
the legal profession. 
 
The Florida Bar is considering a similar rule to permit a ‘parental leave’ continuance. (See 
Zaretsky, Should Judges Delay Trials for Pregnant Lawyers? (Jul. 21, 2016) Above the Law 
http://abovethelaw.com/2016/07/should-judges-delay-trials-for-pregnant-lawyers.) 
 
IMPACT STATEMENT  
The resolution does not affect any other law, statute or rule other than those expressly identified. 

http://articles.latimes.com/print/2001/aug/04/local/me-30504�
http://www.nytimes.com/2011/04/14/us/14judge.html�
https://www.nytimes.com/2014/11/21/nyregion/pregnant-lawyer-fails-in-bid-to-delay-trial.html�
http://abovethelaw.com/2016/07/should-judges-delay-trials-for-pregnant-lawyers�
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CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Michael Fern, Los Angeles County District 
Attorney’s Office, 211 W. Temple St., Ste. 1000, Los Angeles, CA 90012, (213) 537-4529, 
sclawyer@gmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Michael Fern 
 
 
 

COUNTERARGUMENTS AND STATE BAR SECTION COMMENTS 
 
 

SACRAMENTO COUNTY BAR ASSOCIATION 
 
The appropriate manner in which a court should handle a request for a continuance in the event 
of childbirth is already clearly established within the law, and it has been achieved in a manner 
that protects the accused’s right to a speedy trial.  Both the federal and state constitutions grant 
an individual accused of a crime the right to a speedy trial. (U.S. Const. amend. VI; Cal. Const., 
art. I, § 15).   As such Resolution 16-11-2017 is neither necessary nor helpful. 
 
The courts have requirements for what constitutes good cause for a continuance in a criminal 
proceeding. It is good cause for a continuance if defense counsel is physically unavailable to 
participate in the criminal proceedings. (See People v. Crovedi (1966) 65 Cal.2d 199, 207.) 
Childbirth necessarily falls under this category.  It is also important to remember that, in the case 
of a deputy DA or Attorney General, it is established law that prosecutors are fungible. In the 
event that a prosecutor is unable to start trial within Penal Code section 1382 time limits, then the 
prosecutor must seek a stipulated continuance from defense counsel or find another prosecutor to 
cover the case. (Batey v. Superior Court (1977) 71 CalApp.3d 667.)  Contrary to established law, 
carving out a good cause exception for the birth of counsel’s child places the personal interests of 
counsel above the accused’s right to a speedy trial.   
 
Additionally, the language in this resolution is ambiguous. It states that good cause to continue a 
criminal proceeding “includes, but is not limited to, the birth of a child.” This language implies 
that there are other reasons for a good cause continuance that are delineated in a list, but no such 
list actually exists.  This in turn raises the question of why childbirth needs to be defined in its 
own category.  Along these lines, by expressly articulating that childbirth constitutes a good 
cause continuance, it invites additional good cause exceptions to be defined in the law.  This sets 
a dangerous precedent, suggesting that judges should turn to a list of specified circumstances 
when considering a request for a good cause continuance.  This will likely lead to a court 
limiting the use of its discretion when faced with a request for a good cause continuance for 
circumstances that have not been expressly stated in the law. 
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There is also a notable ambiguity as to when an attorney can exercise this good cause 
continuance.  It is unclear whether only the individual giving birth can exercise this cause for a 
continuance, or if any parent, grandparent, aunt, uncle, etc., is able to request a good cause 
continuance for the birth of a child.   
 
Finally, the resolution as articulated is unclear as to who should request the continuance.  It 
appears to necessitate that someone other than the person giving birth must place the request for 
a five-day continuance so that the individual assigned to the case can return or find a different 
attorney to handle the court proceeding.  (We think the resolution probably doesn’t intend to 
suggest that a person giving birth should be back in trial within five days, although the 
resolutions as written could be interpreted thusly.) 
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RESOLUTION 16-12-2017 
 
DIGEST 
Juvenile Dependency: Periodic Report for Dependent Minor Parents  
Amends Welfare and Institutions Code section 366.1 to require that supplemental court reports 
include services provided to dependent teen parents. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Welfare and Institutions Code section 366.1 to require that supplemental 
court reports include services provided to dependent teen parents. This resolution should be 
approved in principle because it updates Welfare and Institutions Code section 366.1 to be 
consistent with Welfare and Intuitions Code section 16002.5 et. seq., (the “Teen Parents in Foster 
Care Act”), which became effective July 1, 2015.   
 
Social workers are already tasked with informing the court about pertinent details of children in 
foster care regarding the child’s health, development and well-being.  Establishing reporting 
requirements for social workers noting reunification or other services needed by, or being 
provided for, a dependent teen parent and his or her child would fall in line with these existing 
requirements. In addition, this requirement would forward the legislative intent behind the Teen 
Parents in Foster Care Act to provide dependent teen parents access to services and support 
necessary for successfully parenting their children by informing the court of the existing needs of 
the dependent teen parent so that assistance can be provided.   
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Welfare and Institutions Code section 366.1 to read as follows: 
 
§ 366.1 1 
 Each supplemental report required to be filed pursuant to Section 366 shall include, but 2 
not be limited to, a factual discussion of each of the following subjects: 3 

 a.  Whether the county welfare department social worker has considered either of the 4 
following: 5 

 A.  Child protective services, as defined in Chapter 5 (commencing with Section 16500) 6 
of Part 4 of Division 9, as a possible solution to the problems at hand, and has offered those 7 
services to qualified parents, if appropriate under the circumstances. 8 
 B.  Whether the child can be returned to the custody of his or her parent who is enrolled 9 
in a certified substance abuse treatment facility that allows a dependent child to reside with his or 10 
her parent. 11 
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 a.  What plan, if any, for the return and maintenance of the child in a safe home is 12 
recommended to the court by the county welfare department social worker. 13 
 b.  Whether the subject child appears to be a person who is eligible to be considered for 14 
further court action to free the child from parental custody and control. 15 
 c.  What actions, if any, have been taken by the parent to correct the problems that caused 16 
the child to be made a dependent child of the court. 17 
 d.  If the parent or guardian is unwilling or unable to participate in making an educational 18 
decision for his or her child, or if other circumstances exist that compromise the ability of the 19 
parent or guardian to make educational decisions for the child, the county welfare department or 20 
social worker shall consider whether the right of the parent or guardian to make educational 21 
decisions for the child should be limited. If the supplemental report makes that recommendation, 22 
the report shall identify whether there is a responsible adult available to make educational 23 
decisions for the child pursuant to Section 361. 24 
 e. 1. Whether the child has any siblings under the court's jurisdiction, and, if any siblings 25 
exist, all of the following: 26 
 A.  The nature of the relationship between the child and his or her siblings. 27 
 B.  The appropriateness of developing or maintaining the sibling relationships pursuant to 28 
Section 16002. 29 
 C.  If the siblings are not placed together in the same home, why the siblings are not 30 
placed together and what efforts are being made to place the siblings together, or why those 31 
efforts are not appropriate. 32 
 D.  If the siblings are not placed together, all of the following: 33 
 i. The frequency and nature of the visits between the siblings. 34 
 ii. If there are visits between the siblings, whether the visits are supervised or 35 
unsupervised. If the visits are supervised, a discussion of the reasons why the visits are 36 
supervised, and what needs to be accomplished in order for the visits to be unsupervised. 37 
 iii. If there are visits between the siblings, a description of the location and length of the 38 
visits. 39 
 iv. Any plan to increase visitation between the siblings.  40 
 A. The impact of the sibling relationships on the child's placement and planning for legal 41 
permanence. 42 
 2.  The factual discussion shall include a discussion of indicators of the nature of the 43 
child's sibling relationships, including, but not limited to, whether the siblings were raised 44 
together in the same home, whether the siblings have shared significant common 40 experiences 45 
or have existing close and strong bonds, whether either sibling expresses a desire to visit or live 46 
with his or her sibling, as applicable, and whether ongoing contact is in the child's best emotional 47 
interests. 48 
 a.  Whether a child who is 10 years of age or older and who has been in an out-of home 49 
placement for six months or longer has relationships with individuals other than the child's 50 
siblings that are important to the child, consistent with the child's best interests, and actions taken 51 
to maintain those relationships. The social worker shall ask every child who is 10 years of age or 52 
older and who has been in an out-of-home placement for six months or longer to identify any 53 
individuals other than the child's siblings who are important to the child, consistent with the 54 
child's best interest. The social worker may ask any other child to provide that information, as 55 
appropriate. 56 
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 h. If the dependent child in foster care is a minor parent, as defined in subdivision (f) of 57 
Section 16002.5, the supplemental report shall specifically set forth the age of the child and 58 
describe the developmentally appropriate services that were provided to the minor parent to 59 
support him or her in providing a safe home for the child, consistent with Section 16002.5. 60 
Additionally, where the minor parent and child are separated, the report shall provide an update 61 
and description of visitation and/or reunification efforts as appropriate. 62 
 i. The implementation and operation of the amendments to subdivision (g) enacted at the 63 
2005-06 Regular Session shall be subject to appropriation through the budget process and by 64 
phase, as provided in Section 366.35. 65 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Women Lawyers of Sacramento. 
 
STATEMENT OF REASONS 
 
The Problem:  In 2004, the Legislature added section 16002.5 to the Welfare and Institutions 
Code, enacting the “Teen Parents in Foster Care Act,” (Senate Bill 1178, chapter 841). In 
Section 1 of the Act, the Legislature found and declared that “[t]een parents in foster care have 
less access to traditional support systems than are typically available to minor and first time 
parents. Additionally, expectations placed on dependent teen parents are frequently unrealistic 
and inconsistent with their age and developmental level. However, dependent minor parents, 
given opportunities, adequate resources, support, and guidance, are able to successfully parent 
their children.” (Chapter 841 of 2004, page 2.) 
 
Under Welfare and Institutions Code section 366.1, social workers are already required to 
provide the court reports regarding certain services provided to and subjects concerning minor 
dependent teen parents. These reports, however, are not required to include any information 
regarding services intended to enhance a teen parent’s parenting skills or position a teen parent 
for reunification with his or her child, where reunification is in the best interests of the child. 
There is currently no effective way for parties to monitor and ensure that a teen parent is given 
adequate resources to successfully parent his or her child. 
 
The Solution:  On July 1, 2015, Welfare and Institutions Code section 16501.26 became 
effective, providing the mechanism to create parenting support plans for nonminor dependent 
parents not currently within the jurisdiction of the dependency court. The purpose of these plans 
is to “to preserve and strengthen the nonminor dependent parent family unit, as described in 
Section 16002.5, to assist the nonminor dependent parent in meeting the goals outlined in 
Section 16002.5, to assist the nonminor dependent parent in maintaining a safe, stable, and 
permanent home for the child, and to support the nonminor dependent parent's educational and 
employment goals.”  
 
This resolution would require the minor dependent parent’s social worker to inform the court and 
all parties of the services that the social worker has provided to the minor dependent parent to 
allow for successful parenting, similar to the mechanism created in Welfare and Institutions 
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Code section 16501.26 for nonminor dependent parents, and consistent with Welfare and 
Institutions Code section 16002.5. 
 
IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB-1147 Dependent children: status reports. (2011-2012). 
 
AUTHOR AND/OR PERMANENT CONTACT: Lauren Sorokolit, 300 University Ave, Ste. 
100, Sacramento, CA 95825, (916) 576-2504.  Lauren.Sorokolit@molinahealthcare.com. 
 
RESPONSIBLE FLOOR DELEGATE: Lauren Sorokolit 

mailto:Lauren.Sorokolit@molinahealthcare.com�
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RESOLUTION LF-01-2017 
 
DIGEST 
Court Funding: Change funding of trial courts to State General Fund 
Amends Government Code section 68058.5 to provide that the trial courts should not 
receive any distributions from fines, fees, penalties, and assessments, as specified, and 
instead should be funded out of the State General Fund. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Government Code section 68058.5 to provide that the trial courts 
should not receive distributions from fines, fees, penalties, and assessments, as specified, 
and instead should be funded out of the State General Fund.  This resolution should be 
disapproved because it fails to accomplish its stated goal, leaves the courts subject to 
continued underfunding, would result in a reduction of funding, and fails to adequately 
address the disposition of court fines and fees.  
 
California courts currently receive funding from a variety of sources.  The primary 
revenue sources are the state General Fund, civil filing and other court service fees and 
assessments, criminal penalties and fines, and county maintenance of effort payments. 
(See http://www.lao.ca.gov/Publications/Report/3557.)  The courts also receive revenue 
from certain federal programs and grants. (Ibid.)  Complicating court, and indeed state 
budgetary considerations, is the ongoing authority of Proposition 13 (1978) that, among 
other things, required a two-thirds vote for the California Legislature to enact new sales 
and property taxes.  Contrasted with the fact that legislative enactment of fees requires 
only a majority vote, it becomes clear why many aspects of California government, 
including the trial courts, and including many state programs, are funded with fees rather 
than with General Fund (income tax) revenue.   
 
Within the above described context, Government Code section 68058.5 provides for the 
transfer and disposition of court fees and fines collected by the courts, except as 
otherwise expressly provided for by other statutes.  This resolution would delete the 
current fund transfer requirements as specified in Government Code section 68058.5 and, 
instead, require the transfer be made to a “special fund.”  It would also specify the courts 
are to be funded through the annual state budget.   
 
At its core, the problem with this resolution is that it does not accomplish its stated goal 
of ensuring adequate funding for California’s trial courts.  There are no provisions in the 
proffered statutory language to help ensure the trial courts are funded through the state 
general fund at appropriate levels.  It provides no metrics, such as a work-load formula 
(see http://newsroom.courts.ca.gov/news/the-trial-court-funding-formula-explained), to 

http://www.lao.ca.gov/Publications/Report/3557�
http://newsroom.courts.ca.gov/news/the-trial-court-funding-formula-explained�
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ensure adequate funding, let alone continued funding at appropriate levels.  The current 
language would leave court funding at the will of the Governor and Legislature, with no 
guarantees of adequate funding. 
 
It is also unclear what effects the proposed changes would have on the judicial branch 
obtaining and receiving federal grant funds.  Can the Governor and Legislature take into 
account such funds and reduce the amount of general funds allocated to the judicial 
branch or are they prohibited from doing so?  The resolution is silent on the issue and 
leaves a critical gap warranting disapproval. 
 
The proponent makes a legitimate point that decoupling court funding from fines and fees 
would help prevent potential adverse perceptions of litigants that the fees and fines are 
being imposed for the benefit of the judiciary.  However, since the courts would still be 
position of collecting those fees and fines, adverse perceptions are likely to remain even 
with the proposed decoupling. 
 
This resolution is further problematic because it calls for the transfer of collected fines 
and fees to a state “special fund” but fails to identify what is to be done with those funds.  
In the absence of a proposed solution identifying how such fines and fees are to be used 
and/or distributed after the court transfers them into the proposed special fund, the 
resolution suffers from critical flaws warranting disapproval.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that 
legislation be sponsored to Amend California Government Code section 68085.5 to read 
as follows: 
 
§ 68085.5  1 

(a) Notwithstanding any other provision of law, except subdivision (h) and 2 
Section 68085.6, the fees and fines collected pursuant to Sections 116.390, 116.570, 3 
116.760, 116.860, 491.150, 704.750, 708.160, 724.100, 1134, and 1161.2 of the Code of 4 
Civil Procedure, Sections 26824, 26828, 26829, 26834, and 72059 of the Government 5 
Code, and Section 1835 of the Probate Code, that are not part of a local revenue sharing 6 
agreement or practice shall be deposited in a special state deposit fund account in the 7 
county treasury and transmitted therefrom monthly to the Controller for deposit in the 8 
Trial Court Trust Fund. 9 

(b) Notwithstanding any other provision of law, except subdivision (h) and 10 
Section 68085.6, the fees and fines collected pursuant to Sections 26827.6, 26827.7, 11 
26840.1, 26847, 26854, 26855.1, 26855.2, 26859, 27293, 71386, and 72061 of the 12 
Government Code, Section 103470 of the Health and Safety Code, Sections 1203.4 and 13 
1203.45 of the Penal Code, Sections 2343, 7660, and 13201 of the Probate Code, and 14 
Section 14607.6 of the Vehicle Code, that are not subject to a local revenue sharing 15 
agreement or practice, shall be deposited in a special state deposit fund account in the 16 
county treasury. 17 
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(c) However, if a superior court incurs the cost or provides the services specified 18 
in subdivision (b), the fees and fines collected shall be transmitted from the special 19 
account in the county treasury monthly to the Controller for deposit in the Trial Court 20 
Trust Fund. 21 

(d) The California Court System shall receive operational funding according to 22 
the annual state budget. (1) Until July 1, 2005, each superior court and each county shall 23 
maintain the distribution of revenue from the fees specified in subdivisions (a) and (b) 24 
that is in effect pursuant to an agreement or practice that is in place at the time this 25 
section takes effect. 26 
(2) In order to ensure that expenditures from revenue sharing agreements are consistent 27 
with Judicial Council fiscal and budgetary policy, the Administrative Director of the 28 
Courts shall review and approve all distribution of revenue agreements that are negotiated 29 
after the effective date of this section. If approval of an agreement negotiated after the 30 
effective date of this section is not granted, the director shall advise the court and county 31 
of the reasons for not granting approval and suggest modifications that will make the 32 
agreement consistent with the Judicial Council fiscal and budgetary policies. 33 

(e) These court funding reform provisions shall take effect two years after such 34 
new law becomes effective.The Administrative Office of the Courts and the California 35 
State Association of Counties shall jointly determine and administer on or after January 36 
1, 2004, and on or after January 1, 2005, all of the following: 37 
(1) The amount of revenue that was deposited in the Trial Court Trust Fund pursuant to 38 
subdivisions (a) and (b) during the calendar year that just ended. 39 
(2) The difference between the amount specified in subdivision (c) and thirty-one million 40 
dollars ($31,000,000). 41 
(3) A county-by-county transfer of the amount specified in paragraph (2) to the Trial 42 
Court Trust Fund in two equal installments, on February 15 and May 15, in each fiscal 43 
year. 44 
(4) Any payment to correct for an overpayment or underpayment made for the 2003–04 45 
fiscal year, shall be paid to the appropriate party on or before September 15, 2004. Any 46 
payment to correct for an overpayment or underpayment made for the 2004–05 fiscal 47 
year, shall be paid to the appropriate party on or before November 15, 2005. 48 
(5) The sum of the amounts specified in paragraphs (1) and (2) may not exceed thirty-one 49 
million dollars ($31,000,000), and shall be deposited in the Trial Court Trust Fund. 50 
(6) Counties that have not paid amounts billed under this section for the 2003-04 or 2004-51 
05 fiscal year shall pay the amounts still owing to the Trial Court Trust Fund on or before 52 
September 1, 2005. If payment is not received on or before September 1, 2005, it shall be 53 
considered delinquent and subject to the penalties set forth in Section 68085. 54 
(7) Penalty amounts calculated under paragraph (6) shall be paid by the county or the city 55 
and county to the Trial Court Trust Fund no later than 45 days after the end of the month 56 
in which the penalty was calculated. 57 

(f) Each superior court and each county shall provide detailed quarterly reports of 58 
the revenues generated by the fees and fines specified in subdivisions (a) and (b), 59 
Sections 177.5 and 1218 of the Code of Civil Procedure, and Sections 166 and 1214.1 of 60 
the Penal Code. The reports shall include the total amount collected and retained by the 61 
court or county and the existing distribution of those fees. 62 
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(g) No other transfers of the fees and fines specified in subdivisions (a) and (b), 63 
Sections 177.5 and 1218 of the Code of Civil Procedure, and Sections 166 and 1214.1 of 64 
the Penal Code shall take effect prior to July 1, 2005. 65 

(h) This section does not apply to fees and fines specified in subdivisions (a), (b), 66 
and (f) that are collected on or after July 1, 2005. 67 

(i) Nothing in this section shall be deemed to alter or make void the shift of 68 
responsibility for court funding from the counties to the state. 69 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: The Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem: 
Although the “Trial Court Funding Act of 1997, AB 233 (Escutia, 2014)” placed trial 
court operations under the control of the statewide Judicial Council, the primary funding 
for each trial court remained dependent upon the amount of traffic fines and other fees 
collected.  As a result, trial court operations directly depend upon the number and types 
of traffic tickets issued by law enforcement officers within each county. 
 
This system for court funding is flawed for two main policy reasons.  First, it depends 
upon people breaking the law.  Second, it requires the courts to rely on local law 
enforcement agencies to issue enough traffic tickets to ensure adequate funds for the 
courts.  Because traffic ticket amounts have skyrocketed, the courts have only been able 
to collect roughly half of what they are owed.  As a result, the state of California must 
supplement the Judicial Branch from the General Fund.  See LAO, The 2017-18 Budget, 
Judicial Branch, available at: http://www.lao.ca.gov/Publications/Report/3557.  For 
example, the 2017-18 Budget proposes $1.7 billion from the General Fund, representing 
43 percent of the total Judicial Branch budget. 
 
In order to help the courts to collect more outstanding criminal court-ordered debt, the 
January Budget proposal includes increasing the Franchise Tax Board’s (FTB) resources 
with a $1.1 million Court Collection Account and eleven new positions, in order to 
address the fee collection backlog.  See http://www.ebudget.ca.gov/budget/2017-
18/#/Department/7730. While providing additional resources to the FTB should help, this 
approach does not solve the more fundamental problem of how the courts are funded. 
 
The Solution: 
In response to the May Budget Revised, which included a 0.33% increase to the Judicial 
Branch, Chief Justice Cantil-Sakauye stated: 
 

Under this proposed budget, trial courts receive a little more than a penny 
for every general fund tax dollar, less than what the courts were receiving 
before the Great Recession. This is neither fair nor just. We will continue 
to press for adequate and stable funding for our court system. 

http://www.lao.ca.gov/Publications/Report/3557�
http://www.ebudget.ca.gov/budget/2017-18/#/Department/7730�
http://www.ebudget.ca.gov/budget/2017-18/#/Department/7730�
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Available at: http://www.ebudget.ca.gov/budget/2017-18MR/#/Department/0250.   
See also letter from 49 of California’s 58 Superior Courts to Governor Brown, Feb. 16, 
2017: http://www.sbcourts.org/gi/notices/GovernorLetter021717.pdf.  In April 2017, the 
Commission on the Future of California’s Court System issued a report. 
Recommendation 4.2 suggested depositing all court fines and fees into a special state 
deposit fund and providing alternate funding to adequately support the judicial system.  
See Commission on the Future of California’s Court System (2017), 181-191, 
http://www.courts.ca.gov/documents/futures-commission-final-report.pdf. 
 
According to the Commission’s recommendations, this resolution requires most criminal 
and civil court fine and fee revenues to be deposited into a special state treasury fund.  In 
turn, each Superior Court would be funded according to the annual state budget. 
 
IMPACT STATEMENT 
This resolution does not affect any other statute or case law. 
 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 233 (Escutia, 1997): “The Lockyer-Isenberg Trial Court Funding Act of 1997,” to 
create a stable, long-term funding solution for the trial courts by shifting funding 
responsibilities away from county governments, that were often financially strapped, to 
the state. 
 
AB 341 (Committee on Budget. State government, 2005):  expanded the fees to which 
Government Code § 68085.5 applies 
 
Government Code § 68502.5: The Judicial Council’s trial court budget process 
 
Penal Code § 1463.007: court debt-collection practices, including using the Franchise 
Tax Board’s collections program, using the Tax Board’s “Intercept” program, contracting 
with private debt collectors, sending monthly bills, garnishing wages, and placing liens 
on real property. 
 
AUTHOR AND/OR PERMANENT CONTACT: 
Catherine Rucker, P.O. Box 854, Novato, CA 94947, cell: 415-246-6647, 
catherinerucker@me.com 
 
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker 

http://www.ebudget.ca.gov/budget/2017-18MR/#/Department/0250�
http://www.sbcourts.org/gi/notices/GovernorLetter021717.pdf�
mailto:catherinerucker@me.com�
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RESOLUTION LF-02-2017 
 
DIGEST 
Guardianships: Process for Creation and Designation of Standby Guardian 
Amends Probate Code section 2105 and Education Code section 48204 to create a process for a 
custodial parent to designate a standby guardian to care for their child when necessary. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 2105 and Education Code section 48204 to create a 
process for a custodial parent to designate a standby guardian to care for their child when 
necessary.  This resolution should be disapproved because it would bypass the legal process of 
petitioning for a guardianship. 
 
Probate Code section 2105, subdivision (f), provides that a custodial parent can nominate 
someone to act as a joint guardian if the custodial parent has a terminal illness.  The Legislature 
stated the intended purpose of subdivision (f) was to allow a parent with a terminal illness to 
arrange for a smooth transition for someone to care for their child and avoid a temporary 
guardianship, or placing the minor child in foster care, pending the appointment of a guardian.   
 
The proposed subdivision (g) seeks to expand the purpose of subdivision (f) a step further by 
allowing a custodial parent to “designate” someone to act as a “standby guardian” which would 
take effect immediately.  The proposed subdivision (g) does not require that the non-custodial 
parent, grandparents or other family members be given notice, as required when petitioning for a 
guardianship.  Likewise, there are no specified time limitations on the authority of the proposed 
standby guardian, or a requirement that the court ultimately review and approve appointment of 
the standby guardian either on an emergency, short-term period or a more permanent basis. 
 
The proposed subdivision (g) goes on to state that the court “may” appoint the designated 
standby guardian to “assume care, custody, and control of the minor child.”  It is unclear what 
this means and whether or not the standby guardian would have to file a petition for guardianship 
after the custodial parent has signed the proposed form.  Based on the proposed language of 
subdivision (g) and the proposed form, it would seem unnecessary for the standby guardian to 
file a petition for guardianship because the proposed form would already authorize the standby 
guardian to act on behalf of the minor.  It also appears that the form would allow the standby 
guardian to make medical decisions when someone else has legal custody of the minor child.  
The proposed change would create a quagmire of who has legal authority to act on behalf of the 
minor.   
 
Also Probate Code sections 1501 and 1502, which are referenced in proposed subdivision (g), 
already allow a parent to nominate a person to act as guardian, either in the petition for 
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guardianship or in a separate written document.  The proposed change would only create an 
unnecessary process and form that is not needed. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Probate Code section 2105 and Education Code section 48204 to read as 
follows: 
 
§ 2105   1 
 2 

(a) The court, in its discretion, may appoint for a ward or conservatee: 3 
(1) Two or more joint guardians or conservators of the person. 4 
(2) Two or more joint guardians or conservators of the estate. 5 
(3) Two or more joint guardians or conservators of the person and estate. 6 
(b) When joint guardians or conservators are appointed, each shall qualify in the same 7 

manner as a sole guardian or conservator. 8 
 (c) Subject to subdivisions (d) and (e): 9 
 (1) Where there are two guardians or conservators, both must concur to exercise a power. 10 
 (2) Where there are more than two guardians or conservators, a majority must concur to 11 
exercise a power. 12 
 (d) If one of the joint guardians or conservators dies or is removed or resigns, the powers 13 
and duties continue in the remaining joint guardians or conservators until further appointment is 14 
made by the court. 15 
 (e) Where joint guardians or conservators have been appointed and one or more are (1) 16 
absent from the state and unable to act, (2) otherwise unable to act, or (3) legally disqualified 17 
from serving, the court may, by order made with or without notice, authorize the remaining joint 18 
guardians or conservators to act as to all matters embraced within its order. 19 
 (f) If a custodial parent has been diagnosed as having a terminal condition, as evidenced 20 
by a declaration executed by a licensed physician, the court, in its discretion, may appoint the 21 
custodial parent and a person nominated by the custodial parent as joint guardians of the person 22 
of the minor. However, this appointment shall not be made over the objection of a noncustodial 23 
parent without a finding that the noncustodial parent’s custody would be detrimental to the 24 
minor, as provided in Section 3041 of the Family Code. It is the intent of the Legislature in 25 
enacting the amendments to this subdivision adopted during the 1995–96 Regular Session for a 26 
parent with a terminal condition to be able to make arrangements for the joint care, custody, and 27 
control of his or her minor children so as to minimize the emotional stress of, and disruption for, 28 
the minor children whenever the parent is incapacitated or upon the parent’s death, and to avoid 29 
the need to provide a temporary guardian or place the minor children in foster care, pending 30 
appointment of a guardian, as might otherwise be required. 31 

“Terminal condition,” for purposes of this subdivision, means an incurable and 32 
irreversible condition that, without the administration of life-sustaining treatment, will, within 33 
reasonable medical judgment, result in death. 34 

(g) A custodial parent or a person who has been awarded custody or guardianship of a 35 
minor may designate a person to serve as standby guardian of the person, the estate, or person 36 
and estate of the minor child and provide that such designation shall take effect whenever the 37 
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parent is absent, incapacitated, upon the parent’s death, or upon the occurrence of a contingency 38 
and under the terms specified under Section 1501 or 1502 of the Probate Code. The court in its 39 
discretion may appoint the designated standby guardian to assume the care, custody, and control 40 
of the minor child. This appointment shall not be made over the objection of a noncustodial 41 
parent without a finding that the noncustodial parent’s custody would be detrimental to the 42 
minor, as provided in Section 3041 of the Family Code. Appointment of a standby guardian does 43 
not supersede the parental rights of a parent.  44 

(1) A statutory form standby guardian under this part is legally sufficient if all of the 45 
following requirements are satisfied. 46 

(2) The signatures of the custodial parent or guardian and the standby guardian shall be 47 
acknowledged. 48 

(3) The standby guardian’s authorization affidavit shall be in substantially the following 49 
form: 50 
 51 

Standby Guardian’s Authorization Affidavit 

Use of this affidavit is authorized by Section 2105(g) of the California Probate Code. 

 
Instructions: Custodial parent(s) / guardian(s) complete this form to nominate a standby 
guardian to assume the care, custody, and control of a minor child when the custodial 
parent(s) / guardian(s) is absent, incapacitated, upon the parent's death, or in the event of 
another contingency. Print clearly. 

 
1. Name of minor: 

 
2. Minor’s birth date: 

 
3. Name of nominating custodial parent(s): 

 
4. Home address of nominating custodial parent(s): 

 

5. Name of nominated standby guardian: 

 

6. Address of nominated standby guardian: 

 

7. Nominated standby guardian date of birth: 
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8. Nominated standby guardian California driver’s license, passport, social security, Medi-
Cal, or government-issued identification card number: 

 

9. ◻ Standby guardian is a grandparent, aunt, uncle, or other qualified relative of the minor 
(see back of this form for a definition of “qualified relative”). 

 
10. Check one or both (for example, if one parent was advised and the other cannot be 
located): 

◻I have advised the parent(s) or other person(s) having legal custody of the minor of my 
intent to authorize medical care, and have received no objection. 

◻I am unable to contact the parent(s) or other person(s) having legal custody of the minor at 
this time, to notify them of my intended authorization. 

Warning: Do not sign this form if any of the statements above are incorrect, or you will be 
committing a crime punishable by a fine, imprisonment, or both. 

Authorization by custodial parent / guardian signature I declare under penalty of perjury 
under the laws of the State of California that the foregoing is true and correct. 
 

Dated:  Signed:  

Acceptance by standby guardian: I declare under penalty of perjury under the laws of the 
State of California that the foregoing is true and correct. 
 

Dated:  Signed:  

 54 
NOTICES: 55 
1. This declaration does not affect the rights of the minor's parents or legal guardian regarding 56 
the care, custody, and control of the minor.  57 
2. This declaration confers temporary legal custody of the minor to the standby guardian during 58 
the pendency of the circumstance that requires the standby custodian to act. 59 
3. A person who relies on this affidavit has no obligation to make any further inquiry or 60 
investigation. 61 
4. "Qualified relative," for purposes of item 5, means a spouse, parent, stepparent, brother, sister, 62 
stepbrother, stepsister, half-brother, half-sister, uncle, aunt, niece, nephew, first cousin, or any 63 
person denoted by the prefix "grand" or "great," or the spouse of any of the persons specified in 64 
this definition, even after the marriage has been terminated by death or dissolution. 65 
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5. If the circumstance requiring the standby custodian to act ceases or if the standby guardian 66 
cease to act, the custodial parent or guardian shall notify any person, school, day care, health care 67 
provider, or health care service plan that relies upon this affidavit. 68 
 69 
TO SCHOOL OFFICIALS: 70 
1. Section 48204 of the Education Code provides that this affidavit constitutes a sufficient basis 71 
for a determination of residency of the minor, without the requirement of a guardianship or other 72 
custody order, unless the school district determines from actual facts that the minor is not living 73 
with the standby guardian. 74 
2. The school district may require additional reasonable evidence that the standby guardian lives 75 
at the address provided. 76 
 77 
TO HEALTH CARE PROVIDERS AND HEALTH CARE SERVICE PLANS: 78 
1. No person who acts in good faith reliance upon a standby guardian's authorization affidavit to 79 
provide medical or dental care, without actual knowledge of facts contrary to those stated on the 80 
affidavit, is subject to criminal liability or to civil liability to any person, or is subject to 81 
professional disciplinary action, for such reliance if the applicable portions of the form are 82 
completed. 83 
 84 
§ 48204 85 

(a) Notwithstanding Section 48200, a pupil complies with the residency requirements for 86 
school attendance in a school district if he or she is any of the following: 87 
 (1) (A) A pupil placed within the boundaries of that school district in a regularly 88 
established licensed children’s institution or a licensed foster home as defined in Section 89 
56155.5, or a family home pursuant to a commitment or placement under Chapter 2 90 
(commencing with Section 200) of Part 1 of Division 2 of the Welfare and Institutions Code. 91 
 (B) An agency placing a pupil in a home or institution described in subparagraph (A) 92 
shall provide evidence to the school that the placement or commitment is pursuant to law. 93 
 (2) A pupil who is a foster child who remains in his or her school of origin pursuant to 94 
subdivisions (f) and (g) of Section 48853.5. 95 
 (3) A pupil for whom interdistrict attendance has been approved pursuant to Chapter 5 96 
(commencing with Section 46600) of Part 26. 97 
 (4) A pupil whose residence is located within the boundaries of that school district and 98 
whose parent or legal guardian is relieved of responsibility, control, and authority through 99 
emancipation. 100 

(5) A pupil who lives in the home of a caregiving adult or standby guardian that is 101 
located within the boundaries of that school district. Execution of an affidavit under penalty of 102 
perjury pursuant to Part 1.5 (commencing with Section 6550) of Division 11 of the Family Code 103 
by the caregiving adult or pursuant to Probate Code section 2105(g) by the standby guardian is a 104 
sufficient basis for a determination that the pupil lives in the home of the caregiver or standby 105 
guardian, unless the school district determines from actual facts that the pupil is not living in the 106 
home of the caregiver or standby guardian. 107 

(6) A pupil residing in a state hospital located within the boundaries of that school 108 
district. 109 
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(7) A pupil whose parent or legal guardian resides outside of the boundaries of that 110 
school district but is employed and lives with the pupil at the place of his or her employment 111 
within the boundaries of the school district for a minimum of three days during the school week. 112 

(b) (1) A school district may deem a pupil to have complied with the residency 113 
requirements for school attendance in the school district if at least one parent or the legal 114 
guardian of the pupil is physically employed within the boundaries of that school district for a 115 
minimum of 10 hours during the school week. 116 

(2) This subdivision does not require the school district within which at least one parent 117 
or the legal guardian of a pupil is employed to admit the pupil to its schools. A school district 118 
shall not, however, refuse to admit a pupil under this subdivision on the basis, except as 119 
expressly provided in this subdivision, of race, ethnicity, sex, parental income, scholastic 120 
achievement, or any other arbitrary consideration. 121 

(3) The school district in which the residency of either the parents or the legal guardian of 122 
the pupil is established, or the school district to which the pupil is to be transferred under this 123 
subdivision, may prohibit the transfer of the pupil under this subdivision if the governing board 124 
of the school district determines that the transfer would negatively impact the court-ordered or 125 
voluntary desegregation plan of the school district. 126 

(4) The school district to which the pupil is to be transferred under this subdivision may 127 
prohibit the transfer of the pupil if the school district determines that the additional cost of 128 
educating the pupil would exceed the amount of additional state aid received as a result of the 129 
transfer. 130 

(5) The governing board of a school district that prohibits the transfer of a pupil pursuant 131 
to paragraph (2), (3), or (4) is encouraged to identify, and communicate in writing to the parents 132 
or the legal guardian of the pupil, the specific reasons for that determination and is encouraged to 133 
ensure that the determination, and the specific reasons for the determination, are accurately 134 
recorded in the minutes of the board meeting in which the determination was made. 135 

(6) The average daily attendance for pupils admitted pursuant to this subdivision is 136 
calculated pursuant to Section 46607. 137 

(7) Unless approved by the sending school district, this subdivision does not authorize a 138 
net transfer of pupils out of a school district, calculated as the difference between the number of 139 
pupils exiting the school district and the number of pupils entering the school district, in a fiscal 140 
year in excess of the following amounts: 141 

(A) For a school district with an average daily attendance for that fiscal year of less than 142 
501, 5 percent of the average daily attendance of the school district. 143 

(B) For a school district with an average daily attendance for that fiscal year of 501 or 144 
more, but less than 2,501, 3 percent of the average daily attendance of the school district or 25 145 
pupils, whichever amount is greater. 146 

(C) For a school district with an average daily attendance of 2,501 or more, 1 percent of 147 
the average daily attendance of the school district or 75 pupils, whichever amount is greater. 148 

(8) Once a pupil is deemed to have complied with the residency requirements for school 149 
attendance pursuant to this subdivision and is enrolled in a school in a school district the 150 
boundaries of which include the location where at least one parent or the legal guardian of a 151 
pupil is physically employed, the pupil does not have to reapply in the next school year to attend 152 
a school within that school district and the governing board of the school district shall allow the 153 
pupil to attend school through grade 12 in that school district if the parent or legal guardian so 154 
chooses and if at least one parent or the legal guardian of the pupil continues to be physically 155 
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employed by an employer situated within the attendance boundaries of the school district, subject 156 
to paragraphs (2) to (7), inclusive. 157 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco. 
 
STATEMENT OF REASONS: 
The Problem: 
California law currently fails to allow parents to plan for the seamless care of their children. A 
caregiver affidavit authorizes the caregiver to enroll children in school, but not to pick them up 
from school. Medical authorizations may or may not be recognized by a healthcare provider. 
But, a guardianship is too strong of a response as it suspends a parent's rights.  Under Probate 
Code section 2105(f), a custodial parent can assure him or herself of the continuous care of a 
child only if the parent has a terminal illness. According to the Robert Wood Johnson 
Foundation, thirty-two percent (32%) of children in California live in single parent households. 
(http://www.countyhealthrankings.org/app/california/2015/measure/factors/82/description) There 
are many reasons for a parent to plan for their children's ongoing stable care in the parent's 
absence. Given the changing face of immigration enforcement, many parents now urgently need 
to plan for their children's care in the event of separation. Where there is no backup, or even 
where there is, a concerned parent may wish to designate a standby guardian who could care for 
the child.  
 
Standby guardianship laws provide parents a way to legally transfer custody of their child 
without the necessity of relinquishing their parental rights. Many States developed these laws 
specifically to address the needs of parents living with HIV/AIDS, other disabling conditions, or 
terminal illnesses who want to plan a legally secure future for their children. Approximately 28 
States and the District of Columbia have made statutory provisions for standby guardianships. It 
is time for California to help parents plan for their children with as much confidence as they plan 
for their assets.  
 
The Solution:  
This resolution will create a legally recognized method for parents to create a parental rights 
succession plan.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None. 
 
AUTHOR AND/OR PERMANENT CONTACT: Alicia M. Gámez, Esq., Gámez Law, 220 
Montgomery Street, Suite 1200, San Francisco, CA 94104, 415-341-8143, 
alicia@gamezlaw.com; Olga Dombrovskaya, Esq., BALI – Bay Area Legal Incubator, 125 12th 
Street, Suite 100-BALI, Oakland, CA 94607, Phone: 415.735.5746, Fax: 415.704.3006 
 
RESPONSIBLE FLOOR DELEGATE: Alicia M. Gámez, Esq.   
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